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SESSIONS  CASES  ADJUDGED  in  the  COURT  of 
KING'S  BENCH,  chiefly  touching  Settlements, 
from  the  Latter  End  of  QUEEN  ANNE'S  Reign 
to  the  Present  Time.     1760. 

[1]    Michaelmas,  Ninth  of  Queen  Anne. 
The  Queen  against  The  Inhabitants  of  Middleham. 

An  order  was  made  to  remove  John  Davery  a  child  of   ten  years  old,  son  of 

Francis  Davery,  to  the  parish  of for  that  it  appeared  that  the  last  settlement 

of  Francis  was  at  the  said  parish.  The  order  was  quashed  ;  for  when  it  appears  that 
the  child  is  two  or  three  years  old,  the  last  settlement  of  the  father  is  the  settlement 
of  the  child  ;  but  when  the  child  is  of  an  age  as  by  possibility  might  have  gained  a 
settlement,  as  by  being  bound  apprentice,  there  must  be  an  adjudication  of  the  child 
which  is  not  here. 

Where  there  is  a  special  undertaking  of  the  father  to  pay  for  the  infant's  board- 
ing, etc.  the  infant  is  not  chargeable. 

The  Same  Term. 
St.  Mary  against  St.  Lawrence,  Reading. 

A.  living  in  the  parish  of  St.  Lawrence  is  elected  warden,  which  is  in  the  nature 
of  tithing-man  for  the  borough  at  the  court-leet. 

The  question  was,  whether  by  executing  this  ofhce  for  the  borough  he  gained  a 
settlement  in  the  parish  of  St.  Lawrence? 

Mr.  Justice  Parker  seemed  to  think  that  this  was  not  a  parochial  office  within  the 
intent  of  the  Act,  and  compared  it  to  the  case  of  St.  Michael's  Cornhill,  where  it  was 
held,  that  paying  the  scavenger's  rate  did  not  gain  a  settlement,  because  it  was  not  a 
parochial  rate,  and  if  the  rate  is  not  parochial,  the  office  is  not ;  as  for  a  constable,  or 
tithing-man  which  is  in  the  nature  of  a  constable,  they  do  certainly  gain  a  settlement ; 
and  though  the  power  of  a  constable  in  London  does  extend  beyond  his  own  parish, 
yet  that  is  by  custom,  for  he  is  elected  constable  of  that  parish  only,  but  here  A.  is 
elected  warden  for  the  borough. 

The  three  other  Judges  seemed  to  be  of  a  different  opinion ;  and  Mr.  Justice  Eyre 
said,  there  was  a  difference  between  paying  to  a  scavenger's  rate,  and  executing  the 
office  ;  for  a  poor  person  who  is  concealed  in  the  parish,  may  be  taxed  and  pay  to  the 
rate  privately,  without  the  knowledge  of  any  of  the  parishioners,  therefore  unreason- 
able it  should  gain  a  settlement :  but  when  a  man  executes  such  an  office  in  a  parish, 
it  is  notorious  to  the  parish,  and  though  the  office  may  extend  to  other  parishes,  yet 
'tis  an  office  in  that  parish. 

Mr.  Justice  Powell  said,  the  word  town  in  the  Act  was  impertinent,  if  it  must  be 
only  a  parochial  office  can  give  a  settlement ;  the  words  are  if  he  shall  execute  any 
office  in  a  parish  or  town. 

Mr.  Justice  Parker  said,  that  the  Act  did  not  always  intend  notoriety,  for  a  person 
might  [2]  be  privately  assessed  by  the  overseers  of  the  poor,  yet  this  being  a  parish 
K.  B.  XXII.— 1 
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duty  did  gain  a  settlement ;  if  a  person  was  hired  and  lived  a  year  in  a  service,  this 
gains  a  settlement,  and  yet  this  may  be  very  private ;  but  when  upon  a  reasonable 
judgment  the  party  was  likely  to  get  his  living,  and  not  to  become  chargeable  to  the 
parish,  he  had  then  gained  a  settlement:  as  to  the  word  town,  that  could  never  be 
intended  of  such  a  town  as  Reading,  where  there  are  several  parishes ;  for  at  that 
rate  he  might,  by  executing  the  same  office,  gain  a  settlement  in  every  parish  in 
Reading  by  removing  from  one  parish  to  another ;  that  must  be  intended  where  there 
are  two  or  more  towns  in  one  parish,  and  each  town  provides  for  its  own  poor,  and 
elects  its  own  officers ;  then  executing  an  office  in  such  town  does  gain  a  settlement 
in  such  town. 


The  Same  Term. 
Parish  of  Beaton  against  Southgatebury. 

An  order  made  by  two  justices,  upon  an  appeal  to  the  Quarter-Sessions,  is 
generally  set  aside  without  shewing  any  cause  :  Mr.  Carle  moved  to  quash  the  order 
of  sessions  for  not  specifying  the  reasons,  because  though  the  order  of  justices  might 
be  set  aside  only  for  want  of  form,  yet  this  general  order  was  a  bar  to  them  from 
making  another;  he  said  it  had  been  so  adjudged. 

The  Court  agreed  it  was  not  necessary  for  them  to  shewany  cause,  for  they  were 
Judges ;  if  the  order  was  set  aside  for  want  of  form,  you  should  have  moved  them  to 
specify  that  as  a  reason,  and  if  they  had  refused  it,  we  would  have  compelled  them 
to  it;  but  no  reason  appearing  we  must  conclude  it  was  set  aside  on  the  merits  of  the 
cause.  Afterwards  Mr.  Carle  brought  two  precedetits  in  point,  which  the  Court  did 
not  approve  of,  but  held  the  order  of  sessions  need  not  give  any  reason,  and  was 
therefore  to  be  confirmed  ;  yet  it  appearing  that  the  original  order  was  insufficient, 
they  inserted  in  their  rule,  that  the  order  of  sessions  should  be  confirmed,  because 
the  original  order  was  insufficient ;  so  that  by  this  rule  they  might  make  a  new 
original  order. 

Mr.  Justice  Eyre  against  such  order ;  for  he  said  if  the  merits  of  the  cause  were 
determined  at  the  sessions,  'tis  unreasonable  it  should  be  disputed. 

Mr.  Justice  Powell :  A  determination  of  the  merits  upon  an  insufficient  order  is 
no  determination. 


The  Same  Term. 

Anonymus. 

An  order  of  sessions  recites,  that  upon  due  notice,  and  after  hearing  the  allega- 
tions, differences  and  proofs,  of  the  parish  officers  of  both  parishes,  they  remove  A. 
This  order  was  quashed  ;  for  here  does  not  appear  to  have  been  any  complaint,  and 
the  justices  have  no  jurisdiction  without  a  complaint ;  for  they  cannot  make  an  order 
to  remove  a  man  ex  officio. 


The  Same  Term. 

RUGWiCK  against  Dunsfold. 

Hill.  10  W.  Stephenton  against  Overton,  it  was  held  that  where  a  man  was  hired  for 
half  a  year  which  he  served,  then  hired  for  a  year  of  which  he  served  half,  it  gained 
a  settlement,  for  here  was,  according  to  the  words  of  the  statute,  hiring  for  a  year 
and  serving  for  a  year  by  two  halves.  The  present  case  is,  A.  was  hired  for  a  quarter 
which  ho  serves,  then  hired  for  half  a  year  which  he  serves,  then  hired  for  another 
half  year  which  he  serves,  this  the  Court  held  not  within  the  statute  ;  for  if  you  unite 
the  service,  the  hiring  is  not  for  a  year,  as  'tis  in  the  other  case ;  but  they  much 
doubted  of  the  oilier  case,  and  seemed  to  be  of  opinion,  that  the  service  as  well  as  the 
hiring  should  be  inlirc.     Salk.  5.'i5. 
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[3]    The  Same  Term. 

Bishops  Waltham  against  Farram. 

Justices  make  an  order  to  remove  one  Sweetapple  to  B.  Inhabitants  of  B.  appeal 
to  the  Quarter-Sessions,  there  the  order  is  set  aside ;  then  by  order  of  two  other 
justices  he  is  sent  again  to  B.  which  is  confirmed  at  sessions,  but  quashed  here  ;  for 
after  the  order  for  sending  bim  to  B.  was  quashed,  they  cannot  send  him  there  by  a 
new  order. 

The  Same  Term. 

Anonymus. 

An  order  of  sessions  quashed,  because  the  justices  therein  adjudge  the  party  to  be 
last  settled  at  Woosam,  and  order  him  to  be  carried  to  Walsam. 

The  Same  Term. 

Anonymus. 

An  order  of  sessions  quashed,  because  it  set  forth,  that  by  a  certificate  under  the 
hands  of  the  churchwardens,  etc.  Douglas  was  likely  to  become  chargeable  to  the 
parish  of  B.  whereas  by  the  Act  8  and  9  W.  no  person  settled  according  to  that  Act 
can  be  removed  till  he  does  actually  become  chargeable. 

The  Same  Term. 
Parish  of  Hunniton  and  St.  Mary  Arches. 

A.  procures  a  certificate  from  the  parish  of  B.  according  to  the  Statute  8  and  9  W. 
by  virtue  of  which  he  is  admitted  into  the  parish  of  D.  but  proving  chargeable  he  is 
sent  back  again  to  B.  they,  under  pretence  he  had  never  gained  a  legal  settlement 
with  them,  by  order  of  justices,  send  him  to  C.  where  they  pretend  he  was  last 
legally  settled. 

Sir  Peter  King  moved  to  quash  this  order,  because  such  certificate  given  by  B. 
is  not  a  legal  settlement  within  9  and  10  W.  which  says  that  nothing  shall  be  deemed 
a  legal  settlement  but  renting  a  tenement  at  101.  per  ann.  or  executing  some  parish 
office,  yet  such  certificate  is  an  estoppel  to  the  parish  of  B.  from  saying  he  was  not 
legally  settled  with  them,  and  refusing  to  admit  him  again.     Salk.  530,  535. 

Trinity,  Ninth  of  Queen  Anne. 
The  Queen  and  Brambley. 

To  quash  an  order  of  sessions  (made  upon  complaint  of  the  churchwardens)  to 
commit  B.  to  prison  till  he  finds  sureties  to  keep  the  peace  with  his  wife,  and  provide 
for  her. 

By  the  Court :  If  he  beats  his  wife  she  has  her  remedy ;  the  churchwardens 
cannot  take  notice  of  it ;  if  he  do  not  provide  for  her,  and  she  becomes  chargeable 
to  the  parish,  the  justices  may  make  an  order  for  him  to  pay  such  a  sum  of  money 
to  indemnify  the  parish,  but  cannot  imprison  him. 

The  Same  Term. 

Kostem  against  Flixton. 

An  order  of  sessions  was  made  to  remove  a  woman  and  her  five  children  from  the 
parish  of  Flixton  to  the  parish  of  Rostern.      Moved  to  quash   the  order,  for  non 
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constat  which  of  the  woman's  children,  what  their  names  were,  whether  under  seven 
years  old,  or  else  they  cannot  be  removed  with  their  mother. 

[4]  Court :  An  order  of  sessions  is  in  nature  of  a  judgment,  and  must  be  certain  ; 
this  woman,  for  ought  appears,  may  have  twenty  children. 

Then  Sir  Edward  Northey  moved  to  quash  the  certiorari  for  variance  from  the 
order,  Roshtern  and  Rostem,  and  Tlixton  and  Flixton ;  but  being  similis  sonus  was 
not  allowed. 

The  Same  Term. 

Queen  and  Chapman. 

Two  justices  make  an  order  that  Chapman  shall  pay  the  overseers  of  the  poor  51. 
for  putting  out  a  bastard  child  apprentice  ;  the  child  puts  himself  out,  the  justices  at 
the  sessions  make  an  order  that  the  overseers  shall  pay  41.  of  the  -51.  to  his  master, 
and  the  remaining  20s.  to  a  stranger,  for  the  use  of  the  lad. 

By  the  Court :  The  sessions  have  no  power  to  make  such  an  order ;  the  matter 
referred  to  the  Judges  of  Assize. 

The  Same  Term. 
Queen  against  St.  Michael's  Cornhill. 

The  question  was,  whether  paying  scavenger's  rate  in  the  City  of  London,  was  a 
parish  duty  and  gained  a  legal  settlement  within  the  Act. 

By  the  Court :  It  is  not,  for  the  scavengers  are  elected  at  the  wardmote  ;  the  rate 
is  assessed  by  the  common  council  of  the  city  ;  the  aldermen  and  common  council  of 
the  ward  appoint  commissioners,  who  send  order  to  any  scavenger  in  a  precinct,  to 
collect  for  that  precinct,  which  may  contain  several  parishes  and  pieces  of  a  parish, 
so  that  it  cannot  be  a  parish  duty,  no  more  than  the  Queen's  tax,  both  which  are 
parish  duties  in  the  country. 

The  Same  Term. 

Queen  against  Inhabitants  of  St.  John. 

Mr.  Raymond  moved  to  quash  an  order  of  justices  to  remove  a  child  of  a  year 
old.  The  first  exception  was,  that  she  is  likely  to  become  chargeable,  not  saying  to 
the  parish  ;  secondly  to  remove  her  to  St.  John  in  Peterborough,  which  was  the  place 
of  her  last  legal  settlement,  she  being  born  there,  which  he  said  is  not  sufficient  to 
gain  a  settlement. 

Michaelmas,  Tenth  of  Queen  Anne. 

Parish  of  Spittlefield  against  Bromley. 

J.  L.  was  sent  by  order  of  justices  to  Spittlefield  as  the  place  of  his  last  legal 
settlement ;  they  without  appealing  to  sessions  send  him  to  Bromley  by  order  of  two 
justices  likewise;  and  it  was  moved  to  quash  this  last  order,  because  they  cannot 
send  him  from  them  by  order  of  two  justices,  but  must  appeal  to  the  Quarter-Sessions, 
as  was  adjudged  in  the  case  of  St.  Andrews,  Holbourn.     Quashed  unless  cause. 

The  Same  Term. 

Forty  against  Beaufere. 

For  a  prohibition  the  churchwardens  set  forth  in  their  libel,  that  whereas  there 
was  a  standing  rate  in  the  parish,  which  was  lOd.  per  house,  for  parish  expences, 
they  did  by  consent  of  the  majority  of  the  parish  make  an  order,  that  thirteen  such 
rates  should  be  collected  for  parish  expences,  six  of  which  should  go  towards  building 
a  gallery  in  the  church.  Mr.  Salkold  and  Sir  Potor  King  argued,  that  it  has  been 
often  adjudged   in  this  Court,  that  there  cannot  be  a  standing   rate  in  a  parish ; 
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secondly,  that  the  majority  of  a  parish  cannot  [5]  bind  the  rest  to  build  a  gallery  ; 
for  they  can  only  bind  them  for  such  things  as  they  are  subject  to  by  common  law, 
and  presentable  to  the  bishop  for  not  doing. 

Court:  Churchwardens  cannot  make  a  standing  rate  pro  omnibus  temporibus,  or 
to  bind  their  successors,  because  circumstances  may  alter ;  and  though  it  was,  when 
made,  an  equal  rate,  it  may  become  unequal ;  but  this  is  a  new  rate  or  assessment 
after  the  model  of  the  old  rate,  and  is  the  very  same  as  if  they  had  said  thirteen 
times  lOd.  for  they  only  refer  to  the  old  rate  for  the  sum.  Secondly,  before  the 
Reformation  few  churches  had  any  pews  in  them,  yet  they  have  been  since  thought 
necessary,  and  the  parish  is  chargeable  with  them  ;  so  that  if  there  are  not  pews 
sufficient  in  the  body  of  the  church,  they  are  chargeable  with  galleries ;  they  are  not 
presentable  for  it,  but  for  not  repairing  bells  they  are. 


The  Same  Term. 
Plimpton  St.  Maurice  against  Plimpton  Morris. 

The  overseers  of  the  poor  for  the  first  parish  complain,  that  A.  had  intruded  in 
their  parish,  with  the  usual  suggestion,  and  desire  he  may  be  removed;  the  justices 
refuse  to  make  any  order. 

Sir  Edward  Northey  moved  for  a  mandamus  to  oblige  them  to  make  such  order 
(si  ita  sit),  or  if  he  has  gained  a  settlement  in  the  parish,  and  they  cannot  remove 
him,  to  return  it  to  the  mandamus.  Mr.  Justice  Powell  said,  that  if  justices  would 
not  execute  their  duty,  they  could  oblige  them  to  it,  and  was  inclined  to  grant  a 
mandamus;  but  Lord  Chief  Justice  and  Mr.  Justice  Eyre  said,  that  if  the  justices 
make  a  false  return,  though  by  mistake,  they  were  liable  to  an  action,  which  subjected 
them  to  an  unreasonable  vexation  ;  besides  if  they  do  not  see  fit  to  make  an  order  of 
removal,  they  cannot  make  any  other  order. 

Mr.  Justice  Powell,  upon  reading  the  statute,  which  says,  (justices  upon  such 
complaint  may  remove  such  persons)  was  of  the  same  opinion  as  to  the  suggestion, 
that  the  justices  were  inhabitants  of  the  last  parish,  and  therefore  refused  to  make 
such  order;  the  Court  will  not  presume  that  the  justices  would  act  contrary  to  their 
duty ;  besides  there  are  justices  enough  in  the  county  who  are  of  neither  parish. 


Easter,  Tenth  of  Queen  Anne. 

Queen  against  Parish  of  St.  Giles. 

Justices  make  an  order  to  send  an  infant  from  the  parish  of  R.  to  the  parish  of  St. 
Giles ;  because  it  appears  that  though  the  father  was  last  settled  at  R.  yet  the  child 
was  born  at  St.  Giles's,  this  order  was  confirmed  at  sessions,  but  now  quashed  ;  for 
the  place  of  the  settlement  of  the  child  is  with  the  father,  and  not  the  place  where 
the  child  was  born  ;  but  if  it  cannot  appear  where  the  father  was  settled,  the  place  of 
its  birth  shall  be  the  place  of  settlement. 


The  Same  Term. 
Anonymus. 

Order  at  sessions  upon  complaint  of  A.  that  her  husband  had  made  over  all  his 
estate  to  his  son,  and  was  run  away.  The  justices  at  Quarter-Sessions  order  two 
justices  of  that  Division  to  examine  into  the  matter,  who  certify  that  it  is  true ; 
upon  which  certificate  they  make  an  order,  that  for  as  much  as  the  husband  has 
made  over  his  estate  in  trust  to  his  eldest  son  who  was  dead,  and  this  second  son  was 
his  executor,  they  order  him  to  allow  8d.  per  week  to  A. 

Mr.  Justice  Powell  said  this  was  more  like  a  decree  in  Chancery  than  an  order. 
Quashed. 
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[6]    The  Same  Term. 
Parish  of  Denton  against  Stoke-Lane. 

A.  is  born  in  D.  then  is  a  covenant  servant  in  B.  which  is  a  place  extraparochial, 
then  came  into  T.  The  justices  at  sessions  make  an  order,  that  if  the  Court  of  King's 
Bench  think  him  last  settled  in  D.  we  send  him  to  D. 

By  the  Court :  This  order  must  be  quashed  ;  for  though  it  was  only  for  their 
opinion,  yet  the  justices  should  have  made  a  positive  order,  and  the  Court  by  quashing 
or  affirming  that  order,  would  give  their  opinion. 

Lord  Chief  Justice  seemed  to  think,  that  if  a  man  could  gain  a  settlement  in  an 
extraparochial  place,  yet  they  could  not  send  him  there  by  this  Act,  because  this  Act 
cannot  be  executed  in  such  a  place ;  for  the  Act  says,  the  party  shall  be  delivered  to 
the  overseers  of  the  poor,  and  they  to  take  care  of  him ;  but  here  can  be  no  overseers 
of  the  poor,  for  an  extraparochial  place  can  have  no  officers,  neither  can  they  send 
him  to  D.  because  that  is  not  the  place  of  his  last  legal  settlement,  having  gained  a 
settlement  since  in  B. 

Mr.  Justice  Powell  said,  this  would  put  it  in  the  power  of  every  person  living  in 
a  place  extraparochial  to  intrude  into  what  parish  he  pleases.     Adjourned. 

The  Same  Term. 
Queen  against  Rutter. 

An  order  of  sessions  upon  5  Eliz.  c.  4,  for  removing  an  apprentice ;  the  order  was 
that  upon  the  petition  of  Paine,  it  did  appear  that  he  had  put  himself  an  apprentice 
to  R.  who  not  having  business  enough  to  instruct  him  in  his  art  according  to  his 
agreement,  and  P.  complaining  of  it,  he  did  beat  him  with  a  periwig  block,  upon 
which  he  complained  to  a  justice,  who  bound  him  over  to  appear  at  the  next  sessions, 
where  not  appearing,  the  Court  sent  him  a  summons  ;  but  not  appearing  upon  that, 
they  made  an  order  for  removing  his  apprentice,  and  that  he  should  pay  him  back  51. 

Sir  James  Mountague  argued,  that  the  master  is  not  bound  over  upon  complaint 
of  the  apprentice,  that  he  was  not  able  to  teach  him  his  trade,  but  for  beating  him  ; 
that  by  the  Act  the  justices  cannot  make  such  an  order,  unless  the  master  is  present ; 
that  whereas  it  was  objected  that  he  had  not  sufficient  business  to  teach  him  the  art 
of  making  periwigs,  that  was  an  art  unknown  at  the  time  of  the  making  the  Act. 

Mr.  Darnell  argued,  that  this  recognisance  shall  be  taken  for  one  matter,  as  well 
as  for  the  other ;  or  at  least  when  he  is  bound  to  appear  once,  he  need  not  be  bound 
to  appear  again  at  the  same  sessions. 

Parker  and  Eyre  Judges  held,  that  this  statute  had  been  stretched  too  far  already  ; 
for  they  could  not  see  that  the  justices  had  any  authority  to  remove  apprentices  who 
were  bound  voluntarily,  but  those  only  whom  the  justices  had  obliged  to  bind  them- 
selves within  this  Act ;  neither  did  the  Act  give  them  any  power  to  order  the  master 
to  repay  any  of  the  money,  which  is  an  argument  the  Act  intended  only  to  give  them 
power  over  sncli  apprentices  as  gave  no  money  ;  for  it  is  very  reasonable,  that  when 
an  apprentice  is  removed  for  being  misused  by  his  master,  the  master  should  pay  back 
part  of  the  money  ;  but  their  authority  being  settled  by  several  adjudged  cases,  they 
would  not  shake  them,  neither  would  they  extend  the  Act  in  any  other  case  further  than 
the  words  of  it,  for  that  was  to  make  laws,  and  not  to  expound  them ;  therefore  they 
thought  it  absolutely  necessaiy  that  the  party  should  appear  at  the  sessions  ;  as  for 
the  practice  of  the  sessions  being  otherwise,  that  is  a  wrong  practice  ;  for  the  sessions 
have  not  an  original  jurisdiction  to  proceed  upon  the  petition  of  an  apprentice,  but  a 
special  authority,  which  they  must  pursue  strictly,  and  the  master  and  the  apprentice 
must  come  before  a  justice,  who,  if  he  cannot  make  up  the  matter,  must  bind  them 
over ;  but  if  the  master  do  not  appear,  tiiough  he  is  beyond  sea  or  in  prison,  the 
appreTitico  cannot  bo  ilischarged,  l)ut  the  recognisance  of  the  master  [7]  must  be 
estreated.  In  making  order  for  removing  a  poor  person  it  is  not  necessary  that  he  be 
present,  because  not  in  the  Act,  l)ut  a  complaint  is  necessary  for  that  is  directed. 
Powell  and  Powis  Judges  agreed,  that  the  presence  of  the  person  was  necessary. 


SESS.CAS.  8.  COURT   OF   KINGS   BENCH  7 

The  Same  Term. 
Bishops  Waltham  against  Farram. 

Mr.  Solicitor  General  shewed  cause  why  the  order  should  not  be  quashed,  because 

it  did  not  appear  that  the  first  order  was  quashed  upon  the  merits  of  the  cause,  or  for 
want  of  form,  and  then  they  might  make  a  new  order  ;  if  it  was  upon  the  merits,  the 
justices  should  have  said  so  in  their  order.  The  Court  held  that  the  justices  at 
sessions  have  no  power  but  to  quash  or  affirm  without  giving  any  reason;  that  it 
shall  be  supposed  to  have  been  upon  the  merits  of  the  cause,  unless  the  contrary 
appear;  but  this  second  order  being  made  six  months  after  the  first  was  quashed,  the 
person  may  have  gained  a  settlement  in  F.  since  that  order  was  quashed. 

N.B.  Videtur  nobis,  or  do  believe  to  be  true,  was  held  a  good  adjudication. 

The  Same  Term. 
St.  Giles  Gripplegate  against  St.  Mary  Newington. 

The  question  was,  whether  paying  to  the  scavenger's  rate  in  the  parish  of  N. 
which  was  divided  into  four  hamlets,  each  of  which  made  and  collected  a  scavenger's 
rate  for  themselves  ;  they  all  agreed  the  scavenger's  rate  was  made  a  parochial  duty 
by  the  Act  of  Parliament,  which  directs  that  it  shall  be  assessed  in  the  presence  of 
the  churchwardens  by  the  inhabitants  of  the  parish,  and  that  paying  to  this  rate  shall 
gain  a  settlement. 

The  Judges  Parker,  Powell  and  Powis  agreed,  that  though  this  rate  was  not 
assessed  according  to  the  directions  of  the  Act,  yet  it  was  by  the  consent  of  the 
whole  parish,  and  continues  still  to  be  a  parish  duty  ;  and  though  if  it  was  refused  by 
any  inhabitant,  it  would  be  difficult  to  levy  it ;  yet  when  they  had  paid  it  shall  gain 
a  settlement,  or  else  it  will  be  in  the  power  of  every  parish  to  avoid  this,  which  is 
made  a  settlement  by  Act  of  Parliament,  only  by  making  a  rate  contrary  to  the 
direction  of  the  Act. 

Mr.  Justice  Eyre  said,  he  thought  that  when  an  Act  has  given  particular  directions 
how  a  rate  shall  be  assessed,  as  in  the  presence  of  the  churchwardens  and  constables 
by  the  parishioners,  they  ought  to  be  kept  strictly  to  it,  and  not  suffered  to  make  a 
rate  according  to  their  own  humour,  and  that  such  a  rate  did  neither  bind  the 
inhabitants  nor  gain  a  settlement.     Adjourned. 

The  Same  Term. 
Anonymus. 

Order  to  send  A.  and  his  three  children  to  Homsworth,  because  it  doth  appear 
that  he  was  hired  as  a  servant  in  H.  and  served  there  for  a  year.  It  was  objected 
that  it  does  not  appear  that  he  was  hired  for  one  year,  which  the  Act  requires ;  but 
that  he  served  for  one  year,  and  therefore  the  reason  upon  which  the  Act  is  founded 
is  not  good.  The  Court  said  that  justices  are  not  obliged  to  give  any  reason  for  their 
order,  yet  if  they  do  give  a  reason  which  appears  to  be  ill,  they  will  quash  it,  but 
where  it  does  not  appear  to  be  ill,  they  will  not  intend  it. 

N.B.  Cannot  appoint  a  woman  to  be  a  parish  officer,  except  where  there  is  a 
custom  for  every  householder  to  execute  such  an  office  by  turns,  then  a  woman  may 
be  appointed  to  execute  by  deputy. 

Lothbury  against  St.  Peters. 

An  order  is  made  to  remove  a  person  from  Lothbury  to  St.  Peters ;  they  appeal ; 
the  original  order  quashed  :  moved  to  quash  the  order  of  sessions,  because  it  recites, 
that  [8]  upon  the  appeal  of  the  inhabitants  of  St.  Peters,  whereas  the  appeal  should 
have  been  by  the  churchwardens ;  but  the  Court  held  it  might  be  either  way. 
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The  Samk  Teem. 

Parish  of  Henningle. 

Person  is  removed  from  A.  to  the  parish  of  Henningle  ;  at  the  sessions  the  justices 
quash  the  original  order,  and  order  him  to  be  sent  back  to  A.  as  a  settled  inhabitant 
there,  but  that  this  order  shall  be  final  only  as  to  Henningle.  Moved  to  quash  this 
order,  becavise  justices  can  only  affirm  or  quash,  and  not  make  an  order  to  send  him 
any  where,  as  a  settled  inhabitant ;  but  the  Court  held,  since  this  order  was  to  be 
final  only  as  to  H.  it  was  no  more  than  if  they  had  only  reversed  the  first  order; 
for  then  he  must  have  gone  back  to  A.  as  an  inhabitant,  but  they  might  have  sent 
him  to  any  other  place,  and  so  they  may  still. 

Trinity,  Tenth  of  Queen  Anne. 
LoTHBURY  against  Inhabitants  of  St.  Peters  Hereford. 

Order  of  removal  is  made  by  two  justices,  which  upon  appeal  is  quashed  at 
sessions ;  then  another  order  to  remove  the  same  person  to  the  same  place,  which  is 
quashed  at  sessions,  because,  when  the  first  order  is  quashed,  they  cannot  make  a  new 
order  to  remove  the  same  person  to  the  same  place,  but  the  order  of  sessions  is  final 
as  to  that  place  ;  upon  motion  to  quash  the  second  order  of  sessions,  it  was  objected 
here  was  no  appeal,  but  only  on  complaint.  The  Court  held,  that  a  complaint  of  the 
order  of  justices  to  the  Quarter-Sessions  was  an  appeal,  and  that  where  the  first 
original  order  is  quashed  upon  the  merits  of  the  cause,  it  is  final  between  those  two 
parties,  unless  the  person  does  afterwards  gain  a  settlement  in  that  parish,  which 
must  be  made  to  appear  by  the  parish  from  whence  he  is  removed  ;  but  if  the 
original  order  does  appear  to  be  deficient  in  form,  the  Court  will  presume  that  it  was 
quashed  for  want  of  form,  (for  the  justices  do  not  give  any  reason  for  it) ;  it  shall  not 
be  final. 

Chief  Justice  made  an  objection  to  the  first  original  order,  that  it  was  only  on 
complaint  of  the  overseers  of  the  poor,  and  does  not  say  for  what ;  so  that  it  may  be 
for  any  other  matter,  and  the  overseers  need  not  complain  that  he  is  likely  to  become 
chargeable,  yet  they  must  complain  that  he  intruded  into  the  parish  according  to  the 
statute.  This  prevailed  with  the  other  party  to  refer  it  to  a  Judge  of  Assize,  which 
cannot  be  done  but  by  consent. 

The  Same  Term. 

Inhabitants  of  Petworth  against  Inhabitants  of  Aingmere. 

This  was  held  a  good  adjudication,  that  upon  complaint  of  churchwardens  and 
overseers  that  A.  was  intruded,  and  could  not  give  security,  there  was  great  likelihood 
and  probability  that  he  would  become  chargeable ;  all  which  they  did  adjudge  to  be 
true.  Secondly,  that  where  an  order  is  made  to  remove  him  from  A.  to  B.  and  that 
order  confirmed,  this  does  bind  B.  from  sending  him  to  any  other  parish  upon  account 
of  any  precedent  settlement ;  and  if  he  gain  subsequent  settlement,  it  must  appear 
upon  the  new  order  of  removal;  the  justices  should  not  refuse  to  find  any  matter 
specially  that  is  desired. 

The  Same  Term. 
Queen  against  The  Inhabitants  of  Standem. 
An  order  of  removal ;  the  justices  give  a  reason,  that  T.  W.  living  as  a  yearly 


i\.n   uiuui    ui    loiuuvfii;    tuo   jusuiuus   g've   a    loasijii,  uiiiiu    x.    tt  .  living    aa  a,  ycmiy 

servant  for  two  years,  was  last  legally  settled  at  A.  It  was  objected,  that  though  the 
justices  [9]  need  not  give  any  reason  for  their  adjudication,  yet  if  they  did  give  a 
reason  which  was  insufficient,  the  order  shall  be  quashed,  and  this  reason  is  in- 
sufficient ;  because  it  does  not  appear,  that  he  was  hired  for  a  year  together,  or  that 
he  served  in  one  place  for  a  year  together :  but  the  Court  held,  that  where  the  reason 
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is  plainly  no  reason,  the  order  cannot  be  good ;  but  where  some  circumstances  only 
are  omitted,  the  Court  will  intend  them  in  support  of  the  order;  as  for  children 
where  they  make  the  father's  settlement  to  be  their  settlement,  it  is  necessary  to  set 
forth  their  age,  that  it  may  appear  whether  they  were  capable  of  gaining  a  settlement 
themselves ;  but  where  they  adjudge  them  settled,  they  need  not  set  forth  their  age. 

The  Same  Term. 

Inhabitants  of  Lengham  against  Inhabitants  of  Peckham. 

Upon  complaint  that  A.  is  likely  to  become  chargeable,  the  justices  make  an  order 
to  remove  him,  his  wife  and  family.     Quashed  as  to  family. 

Michaelmas,  Tenth  of  Queen  Anne. 

Queen  against  Jefferies. 

Jones  the  father  of  a  bastard  child  is  taken  by  the  constable  and  suffered  by  him 
to  escape,  upon  which  the  justices  at  sessions  make  an  older  that  the  constable  shall 
pay  31.  and  Is.  per  week  till  the  father  is  produced,  and  likewise  that  the  mother 
shall  pay  6d.  per  week ;  order  quashed  as  to  the  constable,  but  held  good  as  to  the 
mother. 

The  Same  Term. 
Queen  against  Parsons  and  Townsend. 

The  churchwardens  of  Whitechappel  are  summoned  before  two  justices  to  pass 
their  accounts  ;  their  accounts  lie  before  them  for  near  two  months,  then  the  church- 
wardens get  their  accounts  passed  and  allowed  by  two  other  justices  ;  upon  this  the 
parishioners  appeal  to  the  sessions  ;  the  sessions  set  aside  that  allowance  of  the  account, 
and  direct  the  churchwardens  to  go  back  again  to  the  first  justices ;  this  order  of 
sessions  is  removed  by  certiorari,  and  moved  to  be  quashed  ;  because  the  suggestion 
upon  which  they  found  this  order  is,  that  one  of  the  justices  who  allowed  the  account, 
did  not  live  in  the  county.  Secondly,  because  no  appeal  lies  to  the  sessions  upon 
churchwardens'  accounts.  Thirdly,  because  if  an  appeal  does  lie  to  the  sessions,  then 
the  sessions  must  determine  the  matter,  but  cannot  make  an  order  upon  them  to  go 
before  two  particular  justices. 

Court :  By  the  Statute  of  43  of  Eliz.  churchwardens  had  four  days  to  pass  their 
accounts,  and  if  they  passed  them  within  those  four  days,  they  may  get  them  allowed 
by  any  two  justices ;  that  if  they  do  not  pass  them  within  four  days,  they  may,  upon 
application  from  the  parish,  be  summoned  before  any  two  justices  of  the  neighbourhood  ; 
and  it  is  not  necessary  that  each  of  them  live  in  the  same  county,  for  he  may  be  in  the 
same  parish,  and  yet  not  in  the  same  county;  that  when  once  the  account  is  before  two 
justices,  the  churchwardens  cannot  lay  their  account  before  two  other  justices,  because 
the  justices  before  whom  the  account  is,  may  commit  the  churchwardens  if  they  refuse 
to  give  an  account ;  that  an  appeal  does  lie  from  the  justices  who  allow  the  account 
to  the  sessions ;  that  though  in  the  ordinary  case,  the  sessions  may  settle  the  account 
upon  an  appeal,  yet  in  this  case  the  appeal  is  for  the  irregular  allowance  by  the  two 
second  justices,  and  when  the  sessions  set  aside  that  allowance,  they  go  back  of  course 
to  the  two  first  justices ;  but  this  order  is  not  good,  because  the  statute  requires  that 
it  shall  be  made  upon  hearing  both  parties ;  but  it  appears  that  this  was  not  made 
upon  hearing  both  parties,  but  only  in  the  presence  of  Mr.  Smith,  one  of  the  justices. 
Order  quashed. 

[10]    The  Same  Term. 

Queen  against  Inhabitants  of  Icleford. 

A  woman  who  is  an  inhabitant  of  Icleford,  being  with  child  of  a  bastard  child, 
goes  to  Great  Milton  to  get  some  necessaries  of  her  relations ;  the  officers  of  Great 
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Milton  procure  an  order  from  two  justices  to  send  her  to  Icleford  ;  but  the  waters 
being  out  before  they  could  send  her  to  Icleford,  she  is  brought  to  bed  at  Great 
Milton.  It  was  held  by  the  Court,  that  though  generally  a  bastard  is  settled  where 
it  is  born,  yet  in  such  a  case  as  this,  where  there  is  an  order  to  remove  the  mother 
before  she  is  delivered,  the  child  shall  be  an  inhabitant  of  Icleford.  If  a  woman  with 
child  of  a  bastard  is  sent  by  order  from  A.  to  B.  she  is  brought  to  bed  at  B.  then  the 
order  is  quashed ;  the  child  shall  be  sent  back  to  A.  with  its  mother. 

The  Same  Term. 

Queen  against  Inhabitants  of  Newick. 

Upon  complaint  that  A.  is  likely  to  become  chargeable,  the  justices  make  an  order 
to  remove  him,  his  wife,  and  A.  B.  and  C.  his  children  ;  the  order  quashed  as  to  A.  B. 
and  C.  because  no  complaint  that  they  are  likely  to  come  chargeable.  N.B.  The 
appeal  from  order  of  justices  to  Quarter-Sessions  must  be  the  next  sessions  after  order 
is  made. 

Michaelmas,  Twelfth  of  Queen  Anne. 
Parlsh  of  Butch  Malter  against  Upton  St.  Leonard. 

A.  is  settled  in  B.  he  goes  into  D.  an  exbraparochial  place,  and  there  gains  a 
settlement ;  then  he  goes  into  U.  and  is  sent  unto  B.  by  order  of  justices,  which  is 
confirmed  at  the  sessions :  the  reason  for  the  confirmation  was,  because  he  could  not 
gain  a  settlement  in  D.  being  an  exbraparochial  place,  but  was  last  legally  settled  in 
B.  by  living  there  as  an  inhabitant.  It  was  held  that  living  as  an  inhabitant  shall  be 
intended  a  perfect  inhabitant  by  settlement. 

But  the  chief  question  was  about  the  settlement  in  the  extraparochial  place. 

Chief  Justice  seemed  to  think,  that  though  a  person  cannot  be  removed  to  or  from 
such  a  place  for  want  of  proper  officers  to  execute  the  order  of  the  justices,  yet  A.  might 
gain  a  settlement  there,  and  when  he  had  so  done  he  could  not  be  sent  to  B.  for  the 
justices  are  to  send  him  to  the  town  or  parish  where  he  was  settled  ;  and  in  this  case 
he  was  not  last  settled  at  B.  but  at  D.  which  though  not  included  in  the  word  parish, 
may  be  included  in  the  word  town.  As  to  the  objection  at  the  Bar,  that  if  he  had 
been  settled  in  France  or  Holland,  he  could  not  be  said  to  have  been  last  settled  in 
B.  there  is  nothing  in  this,  because  a  settlement  out  of  England  is  not  such  a  settle- 
ment as  the  justices  can  take  notice  of;  it  is  certain  that  by  the  Statute  of  King 
Charles,  that  a  person  should  be  sent  to  the  place  where  ho  had  last  lived  for  forty 
days,  if  A.  had  lived  forty  days  in  an  extraparochial  place,  he  could  not  afterwards 
be  sent  to  the  parish  where  he  lived  forty  days  before  ;  but  to  avoid  this  incon- 
venience, he  said  he  did  not  see  why  the  justices  might  not  make  officers  in  those 
places  within  the  meaning  of  the  words  town  or  place,  and  then  a  person  who  had 
gained  a  settlement  there  might  be  sent  thither.  Mr.  Justice  Eyre  seemed  to  think 
that  a  man  could  not  gain  a  settlement  in  an  extraparochial  place,  nor  a  legal  settle- 
ment within  that  Act  ;  nor  could  the  justices  make  officers  there,  for  the  meaning  of 
the  woni  town  in  the  Act  is  only  where  a  parish  is  so  large  as  to  contain  several 
towns ;  there  each  town  may  have  its  own  poor  and  its  own  officers,  so  that  a  person 
settled  in  one  town,  cannot  go  to  another,  though  in  the  same  parish.     Adjourned. 


[11]    The  Same  Term. 

Queen  against  Bradley. 

The  Quarter-Sessions  by  order  appoint,  that  overseers  of  the  highways  shall  be 
fined  301.  for  not  passing  their  accounts.  Moved  to  set  aside  their  order,  because  the 
power  given  by  4  and  5  W.  and  M.  to  fine  overseers  of  the  highways  was  given  to 
the  Special  Sessions,  and  not  to  the  General  Sessions.     Order  quashed. 
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The  Same  Term. 
Queen  against  Wotton. 

The  justices  make  an  order  that  Wotton  shall  pay  101.  wages  to  B.  this  order 
is  removed  by  certiorari,  and  moved  to  quash,  because  by  the  servant's  petition,  it 
appears  that  he  was  not  a  husbandman,  but  a  coachman. 

By  the  Court :  Unless  it  appears  so  in  the  order,  we  will  not  take  notice  of  the 
petition ;  the  order  taking  no  notice  of  the  nature  of  the  servant,  it  was  confirmed. 

The  Same  Term. 
Parish  of  Sedgebury  against  Parish  of  Humeleton. 

Two  justices  make  an  order  to  remove  a  man  and  his  children  to  Humbleton  from 
Sedgebury :  Humbleton  appeal  to  the  Quarter-Sessions ;  they  reverse  the  order, 
because  though  the  person  was  an  inhabitant  of  Humbleton,  yet  he  afterwards  went 
into  Sedgebury,  and  living  in  a  cottage  there,  rented  land  in  the  parish  of  Hinton 
to  the  value  of  121.  per  ann.  The  Court  held,  that  the  sessions  need  not  give  a 
reason  for  quashing  or  affirming  an  order  of  justices  ;  but  if  they  do  give  a  reason 
which  appears  to  be  no  reason,  their  order  shall  be  quashed  ;  and  it  is  no  reason, 
because  a  man  lived  in  a  cottage  in  one  parish,  though  he  rented  land  in  another 
parish. 

And  it  was  objected  against  the  original  order,  that  the  overseers  of  the  poor  do 
not  complain  that  the  person  is  likely  to  become  chargeable,  but  it  is  only  said  that 
upon  complaint  by  them. 

But  by  the  Court :  The  Act  only  requires  that  complaint  must  be  made  by  them, 
but  does  not  say  what  the  complaint  must  be. 

The  Same  Term. 
Parish  of  St.  John  Baptist  in  Peterborough  against  Spalden. 

An  order  is  directed  to  the  churchwardens  and  overseers  of  the  poor  of  the  parish 
of  St.  John  Baptist  and  Spalden,  or  either  of  them,  to  take  and  carry  such  a  person 
to  the  parish  of  Spalden,  and  there  provide  for  him.  It  was  objected  that  this  was 
uncertain,  and  the  officers  of  St.  John  Baptist  could  not  provide  for  him  in  Spalden. 
Second  objection,  that  it  is  said  upon  complaint  by  you,  which  is  uncertain, 
for  the  officers  of  the  parish  where  the  person  intrudes  must  complain  ;  but  these 
exceptions  were  disallowed ;  for  in  orders  which  shall  be  construed  favourably  it  shall 
be  intended  a  direction  to,  and  a  complaint  by  both  of  them,  or  else  by  the  proper 
officers.  Another  objection  was,  that  they  adjudge  him  settled  in  S.  being  born  there, 
which  is  no  reason,  for  unless  he  is  a  bastard,  or  unless  his  parents  cannot  be  found, 
he  does  not  gain  a  settlement  there  by  birth. 

Court:  Where  justices  give  a  reason  which  cannot  possibly  be  a  reason,  their 
order  shall  be  quashed  ;  but  where  they  adjudge  a  settlement,  and  give  a  reason, 
which  may  be  a  good  one,  as  being  born  there,  the  Court  will  suppose  that  all 
necessary  circumstances  were  had. 

[12]  N.B.  An  order  made  to  the  churchwardens  and  overseers  of  the  poor  of  A. 
to  take  care  and  provide  for  such  a  child,  was  quashed,  because  does  not  say  that  its 
parents  were  unknown,  or  could  not  be  found. 

The  Same  Term. 

Anonymus. 

A.  is  made  clerk  of  the  parish  of  B.  by  the  parson  without  deed :  question  was, 
whether  one  appointed  clerk  of  the  parish  by  the  parson,  and  executing  the  office  for 
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a  year,  should  gain  a  settlement  within  3  and  4  W.  and  M.  of  which  the  words  are, 
viz.  shall  execute  any  annual  office  or  charge,  for  it  was  objected  that  this  was  not  an 
annual  office. 

By  the  Court :  The  office  of  churchwarden  was  by  common  law,  and  yet  that  is 
for  a  year  without  any  deed  or  writing ;  so  it  is  of  a  parish  clerk,  he  is  hy  common 
law  an  officer,  and  is  in  for  life  without  deed.  Salk.  536,  Parish  of  Gatton  avd 
Milwich. 

The  Same  Term. 
Parish  of  Harrow  against  Edgar. 

Cuthbert  settled  at  Harrow,  purchases  a  copyhold  tenement  of  twenty-five  pounds 
per  annum  at  Edgar,  to  which  he  is  admitted,  and  there  lives  and  has  several 
children  :  after  his  death  it  was  adjudged,  that  he  was  last  legally  settled  at  Harrow, 
and  order  his  children  to  be  removed  thither.     Moved  to  quash  this  order. 

The  Solicitor  General  argued,  that  though  Cuthbert  could  not  be  removed  from 
his  own  house,  yet  that  did  not  gain  a  settlement  for  him  and  his  children  ;  as  when 
a  man  comes  with  a  certificate,  he  cannot  be  removed  till  he  becomes  actually  charge- 
able, yet  he  does  not  by  that  gain  a  settlement. 

But  the  Court  held,  that  Cuthbert  was  settled  in  Edgar,  and  his  children  ;  and 
Lord  Chief  Justice  said,  where  it  is  not  in  the  power  of  the  justices  to  remove  a 
person  for  forty  days,  he  gains  a  settlement,  except  in  the  case  of  a  certificate  which 
is  specially  provided  for  by  the  statute  ;  for  if  a  man  hires  a  tenement  of  101.  per 
annum,  and  unless  he  keeps  it  forty  days,  it  is  no  settlement ;  so  of  an  apprentice,  etc. 
and  when  the  father  cannot  be  removed  from  Edgar,  the  infants  in  point  of  nurture 
and  education  cannot  be  removed  from  him  ;  and  if  they  live  with  him,  it  is  out  of 
the  power  of  the  justices  to  remove  for  forty  days,  they  gain  a  settlement;  for  a  child 
does  not  take  its  settlement  from  its  father  as  an  inheritance,  but  from  its  cohabitation 
with  him  ;  besides  the  children  cannot  be  sent  to  Harrow,  because  the  Act  impowers 
justices  to  send  them  where  they  were  last  legally  settled  for  forty  days  ;  but  the 
children  cannot  be  said  to  be  settled  at  Harrow  for  forty  days,  when  they  never  were 
there  in  their  lives. 

N.B.  If  infants  are  settled  with  their  father  in  A.  the  father  dies  ;  the  mother  gets 
a  settlement  in  B.  the  infants  shall  be  removed  to  B.  for  nurture,  but  maintained  by 
the  parish  of  A.  and  sent  there  again  when  grown  up. 

Hilary,  Tenth  of  King  George  the  First. 

The  King  against  Smith. 

An  indictment  for  usury  on  the  Statute  of  Charles  the  Second,  was  quashed,  for 
that  it  should  have  been  by  action. 

Trinity,  Twelfth  of  Queen  Anne. 
The  Queen  against  Smith. 

An  order  of  sessions  is  made  for  Smith  to  pay  40s.  for  the  expences  the  parish 
have  been  at  in  maintaining  a  bastard  child,  and  to  pay  sixteen  pence  per  week, 
towards  [13]  maintaining  the  child  till  it  attain  the  age  of  eight  years,  and  to  dis- 
charge the  parish  of  all  charges  after,  or  pay  five  pounds  for  putting  it  out  apprentice, 
and  give  security  for  performing  this  order.  It  was  objected  that  this  was  made 
without  complaint  of  the  parish,  and  the  justices  cannot  ex  officio  take  notice  that 
a  man  has  a  bastard,  and  make  an  order  u])on  him  ;  for  if  he  is  able  and  willing  to 
maintain  it,  he  is  not  within  the  statute  ;  that  the  order  to  pay  sixteen  pence  per 
week  till  the  child  is  eight  years  old,  is  ill,  because  he  may  not  be  chargeable  so  long  ; 
that  it  was  uncertain  to  [ja}'  five  ])ounds,  or  secure  the  parish. 

But  these  exceptions  were  all  disallowed,  for  the  statute  does  not  require  that  it 
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should  be  upon  complaint ;  it  does  appear  that  the  child  was  chargeable,  though  that 
is  not  necessary,  for  all  bastards  are  chargeable  upon  the  parish ;  and  though  it  may 
be  the  mother  keeps  it  till  she  is  well,  yet  she  may  then  run  away  ;  so  that  the 
justices  may  make  an  order  against  the  father,  unless  he  has  given  security  that  it 
shall  never  become  chargeable;  it  cannot  be  intended  the  child  should  get  its  living 
before  it  was  eight  years  old  ;  the  alternative  is  for  the  benefit  of  the  party  ;  but  the 
order  quashed  for  the  last  clause,  which  was  for  finding  security  to  obey  the  order, 
for  that  cannot  be  till  he  has  broke  it. 


Trinity,  Twelfth  of  Queen  Anne. 
The  Queen  against  Searle. 

Nomination  of  overseers  of  the  poor  of  Honniton ;  the  justices  having  authority 
to  appoint  fit  persons  and  sufficient  householders,  it  is  not  sufficient  to  recite  that 
these  persons  are  sufficient  householders,  as  appears  by  the  certificate  of  the  church- 
wardens, but  the  justices  must  determine  that  these  are  sufficient  householders. 

Secondly,  as  to  the  limitation  of  the  office,  the  tenth  of  April  is  the  time  of 
nomination,  and  they  appoint  for  the  year  which  is  ill ;  for  they  must  be  appointed 
at  Easter,  or  within  a  month  after ;  and  Easter  being  moveable  they  may  be  in  above 
a  year,  or  less,  and  then  there  would  be  no  office. 

Sir  Peter  King:  These  orders  are  to  be  construed  as  orders  of  regulation,  and  not 
orders  of  judgment,  as  settlements,  etc.  and  it  is  not  usual  for  this  Court  to  meddle 
with  orders  of  regulation,  as  for  rates,  etc.  The  words  were,  that  upon  certificate  of 
the  churchwardens  of  Honniton,  that  A.  B.  and  all  of  them,  householders  of  Honniton, 
are  fit  to  be  overseers  of  the  poor. 

The  Court  held,  that  these  words,  all  of  them,  etc.  were  the  words  of  the  justices, 
and  not  of  the  churchwardens;  and  the  appointment  for  a  year  according  to  the  Act 
of  Parliament,  is  good. 

The  Same  Term. 

Parish  of  Eglium  against  Hartley  Wintly. 

An  order  adjudges  that  J.  S.  was  settled  at  B.  and  therefore  they  remove  his 
widow  and  children  to  B.  Order  is  quashed,  for  the  wife  may  get  a  settlement  after 
the  death  of  her  husband. 

The  Same  Term. 
Parish  of  Silveston  against  Ashton. 

A  servant  is  hired  by  her  master  for  a  year  at  Ashton,  lives  with  him  there  for 
six  months,  then  he  removes  to  Patchel,  and  gains  a  settlement  there,  where  she 
serves  the  other  six  months. 

Lord  Ch.  Just.  Parker  and  Justices  :  Upon  the  13  and  14  Car.  2,  servant  was  not 
removeable  from  his  service  at  all,  if  he  was  hired  regularly ;  and  so  by  serving  forty 
days  he  got  a  settlement.  By  Statute  of  Jae.  2,  notice  must  be  given,  but  that  does 
not  extend  to  persons  not  removeable  before  that  statute.  3  and  4  W.  and  M.  makes 
notice  necessary  to  be  published  in  the  church  ;  and  that  statute  directs  several 
qualifications,  in  which  case  [14]  notice  was  not  necessary,  and  serving  for  a  year  was 
one.  Upon  that  Act,  if  a  person  was  hired  for  a  year,  and  served  only  forty  days, 
it  gained  a  settlement.  But  by  the  other  statute,  the  service  must  be  a  year;  and 
notwithstanding  that  statute,  it  is  the  continuance  of  forty  days  makes  the  settlement, 
if  the  circumstances  required  by  the  Act  are  complied  with ;  and  the  hiring  is  not 
into  any  particular  parish,  but  in  any  parish  that  the  servant  serves  forty  days ;  if 
the  hiring  was  according  to  the  statute,  and  the  service  a  whole  year,  as  the  statute 
appoints,  the  next  question  is,  whether  the  master  holding  his  land  still  in  Ashton, 
does  not  make  him  an  inhabitant  of  Ashton  ?  But  that  cannot  be,  for  he  only  keeps 
his  land  to  take  off  his  crop,  but  is  an  inhabitant  at  Silveston. 
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By  Chief  Justice  :  If  a  servant  is  a  single  person  and  has  a  child,  yet  if  such  child 
is  provided  for,  and  no  charge  to  the  servant,  he  may  gain  a  settlement  within  the 
statute,  though  it  says,  not  having  child. 

By  Mr.  Justice  Powis,  Sen.,  it  was  held,  that  if  a  lodger  hires  a  servant  for  a  year, 
who  serves  a  year,  he  gains  a  settlement  though  his  master  was  not  settled.  Accord 
with  Chief  Justice. 

Mr.  Justice  Eyre :  There  are  two  questions ;  first,  whether  any  settlement  is 
gained  1     Secondly,  in  which  parish  ? 

The  servant  has  complied  with  the  circumstances  required  by  the  statute.  The 
master  was  settled  in  Ashtou  at  the  time  of  the  hiring,  by  which  the  servant  became 
part  of  his  family. 

It  was  held  in  the  case  of  an  apprentice,  that  where  his  master  was  settled,  there 
he  gains  a  settlement ;  and  there  is  as  much  reason  in  the  case  of  a  servant ;  it  would 
be  hard  upon  the  servant,  if  the  year's  service  should  not  gain  a  settlement ;  and  it 
seems  to  me  he  gains  a  settlement  where  his  master  last  settled  ;  and  the  words  in 
the  statute,  the  same  service,  are  no  more  than  a  service  in  pursuance  of  that 
contract. 

Mr.  Justice  Powis :  The  clause  is  relative  to  the  place,  and  it  is  for  the  sake  of 
that  place  that  the  Act  was  made,  and  not  in  regard  of  the  master ;  and  the  Act 
seems  to  take  away  the  forty  days,  and  make  a  year's  service  a  settlement ;  and  there- 
fore the  service  must  be  in  the  same  place  for  the  whole  year,  that  they  may  be 
sufficiently  acquainted  with  the  behaviour  and  character  of  the  person  who  is  to  be 
settled. 

Chief  Justice :  It  was  declared  that  the  intent  of  the  Parliament  by  such  service 
was  only  a  service  for  a  year ;  but  there  was  no  dispute  of  the  place,  nor  is  it 
necessary  ;  for  it  is  not  material  where  the  party  lives,  if  he  behaves  himself  well  in 
his  service  for  a  year.  Besides,  according  to  this  exposition,  those  gentlemen  who 
live  half  a  year  in  the  country  and  half  a  year  in  London,  their  servants  could  never 
gain  a  settlement.  It  is  certain  the  servant  could  not  be  removed  from  his  service 
while  he  lived  in  the  second  town,  and  if  he  was  not  removeable  for  forty  days,  he 
is  settled  ;  and  the  doubt  which  occasioned  the  second  Statute  of  W.  and  M.  was 
upon  the  time  of  the  service,  not  the  place. 

Mr.  Justice  Eyre :  Upon  the  first  statute  it  was  held  that  forty  days,  in  pursuance 
of  such  hiring,  did  gain  a  settlement  though  the  party  did  not  serve  for  a  whole  year, 
which  occasioned  the  second  statute  to  be  made,  to  direct  that  the  service  should  be 
for  a  whole  year,  but  without  any  regard  to  the  place.     Both  orders  quashed. 

It  was  mentioned  from  the  Bench  as  an  adjudged  case,  Edgar  against  Hcnden  : 
A.  having  a  copyhold  of  about  30.s.  per  ann.  comes  with  two  or  three  children,  and 
lives  there  some  years;  after  his  death  it  was  held  that  the  children  by  living  there 
forty  days  immoveable,  had  gained  a  settlement. 

The  Same  Term. 

The  Queen  against  Parish  of  Woburn. 

An  order  of  removal  does  adjudge  the  parish  of  W.  to  be  the  place  of  J.  S.'s  legal 
settlement,  and  therefore  they  remove  J.  S.  his  wife  and  five  children,  one  of  which 
appears  to  be  of  the  age  of  twelve,  another  of  eight,  and  the  rest  of  about  seven,  or 
under.  The  Court  were  of  opinion,  that  after  seven  the  children  might  gain  a  settle- 
ment for  themselves,  and  therefore  there  ought  to  be  an  adjudication  of  the  place 
of  their  settlement. 

[15]    Michaelmas,  Twelfth  of  Queen  Anne. 

The  Queen  against  Wagstaff. 

An  order  was  made  by  justices  for  Wagstaff  to  take  a  poor  child  apprentice,  and 
sign  an  indenture,  by  which,  inter  alia,  he  covenants  to  give  the  child  two  suits  of 
cloaths,  etc. 
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This  case  is  not  within  the  Act,  because  it  says  the  children  of  poor  persons ;  but 
this  order  says,  it  was  a  poor  child,  and  yet  it  may  have  parents  able  to  maintain  it. 
Secondly,  the  age  of  the  child  doe.s  not  appear. 

Thirdly,  Mr.  Wagstaff  is  such  a  person  as  the  justices  cannot  oblige  to  take  a  poor 
child  ;  for  it  does  not  appear  that  Mr.  Wagstaff  is  a  housekeeper,  so  that  it  may  be 
he  was  a  lodger  ;  and  though  the  Act  says,  as  the  overseers  should  think  fit,  yet  that 
must  have  a  reasonable  construction  ;  the  Act  says,  they  shall  put  them  apprentice 
as  they  think  fit ;  that  does  not  extend  to  the  terms,  but  oidy  to  what  sort  of  children, 
but  the  terms  are  left  to  the  law ;  here  is  a  covenant  that  he  shall  at  the  end  of  the 
terra  give  him  two  suits  of  cloaths  ;  they  might  as  well  have  ordered  that  he  should 
have  given  him  a  hundred  pounds.  It  appears  that  Mr.  Wagstaff  is  a  gentleman,  an 
attorney.  3  Keb.  3  Mod.  269.  At  law  it  was  a  question  upon  the  Statute  43  Eliz. 
whether  a  person  could  be  compelled  to  take  an  apprentice  till  8  and  9  Anne  ;  but 
still  you  cannot  compel  every  person,  but  only  ordinary  trades,  or  men  of  husbandry. 

Chief  Justice  :  There  is  no  occasion  to  describe  the  child  farther  than  the  Act 
requires ;  but  the  providing  two  suits  of  cloaths  has  no  relation  to  his  being 
apprentice. 

Mr.  Fortescue  :  It  is  proper  to  have  indentures ;  and  this  is  a  covenant  very  proper, 
because  8  and  9  W.  cap.  30,  gives  a  power  to  the  justices  to  appoint  what  terms  they 
think  fit  :  for  the  person  is  to  receive  the  child  according  to  such  indentures  as  shall 
be  signed  by  the  justices,  so  that  the  indenture  is  to  be  settled  by  the  justices. 

Chief  Justice  :  At  that  rate  the  justices  may  make  a  covenant  to  give  him  a  house, 
and  allow  him  twenty  pounds  per  annum  ;  the  indentures  are  in  point  of  time,  and 
other  things  properly  relating  to  an  apprentice  ;  they  may  appoint  him  necessaries 
during  his  apprenticeship.     The  order  quashed. 

The  Same  Term. 
The  Queen  against  Charlton. 

Charlton  is  indicted,  for  that  being  a  churchwarden  of  Finchly  he  was  requested 
by  several  of  the  inhabitants  of  Finchly,  to  provide  lodging  for  a  poor  person  who 
was  settled  in  Finchly,  and  that  he,  contrary  to  the  duty  of  his  office  of  churchwarden, 
did  suffer  him  to  lie  in  the  street  for  seven  hours  ill  of  the  small  pox. 

Mr.  Darnell  moved  to  quash  this  indictment,  for  the  party  is  not  chargeable 
as  churchwarden  ;  it  does  not  appear  but  that  other  churchwardens  might  have 
provided  for  him,  or  that  he  could  not  provide  for  himself,  because  the  statute 
directs  forty  pounds  forfeiture. 

Chief  Justice  :  He  is  chargeable  to  take  care  of  the  poor  as  churchwarden ;  if 
any  other  churchwarden  provide  for  him,  or  if  he  did  as  soon  as  he  could,  it  is  not 
an  offence  against  the  duty  of  his  office.     Demur  to  it. 

The  Same  Term. 
Great  Dolby  against  Whitechappel. 

The  justices  of  Great  Dolby  make  an  order  in  this  manner  :  Whereas  A.  and 
B.  were  taken  up  at  Newport  Pannel,  and  there  whipped  as  vagrants,  and  sent  to 
Great  Dolby  as  the  place  of  their  father's  settlement ;  whereas  the  law  does  require 
that  they  ought  to  be  sent  to  the  place  of  their  birth  ;  and  it  appearing  upon  oath 
that  the  place  of  their  birth  was  Whitechappel,  they  send  them  to  Whitechappel. 
These  orders  are  removed. 

[16]  Mr.  Darnell  objected  to  this  last  order,  that  where  the  place  of  settlement 
appeared,  they  ought  not  to  be  sent  to  the  place  of  their  birth.  Secondly,  that 
if  they  should,  the  justices  have  no  authority  in  this  case,  for  here  is  no  complaint 
by  the  parish,  or  if  it  was  wrong  it  was  proper  to  appeal. 

The  Court  was  of  opinion  that  they  must  be  sent  to  the  place  of  their  birth  ; 
and  it  does  appear  to  the  justices  of  Great  Dolby,  that  they  have  not  been  sent 
according  to  law,  and  therefore  they  send  them  to  tlae  place  of  their  birth. 
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Chief  Justice  :  It  seems  doubtful  whether  they  should  not  have  sent  them  back 
to  Newport  Pannel ;  for  the  justice  of  Newport  Pannel  who  punished  them  at 
Newport  Pannel  is  the  proper  justice  to  send  them  to  the  place  of  their  birth. 

Chief  Justice  :  It  was  made  a  question  in  Chief  Justice  Holt's  time,  and  never 
determined,  when  a  justice  has  sent  a  vagrant  to  the  place  of  his  birth,  whether  the 
justice  there  can  send  him  over  to  the  place  of  his  last  settlement,  by  virtue  of  the 
Act  of  Settlement,  or  whether  the  vagrancy  has  not  stripped  him  of  all  settlement. 
After  all  the  orders  were  quashed  for  other  reasons. 

N.B.  Held  by  the  Court,  if  an  order  of  settlement  is,  whereas  upon  complaint  to 
us,  etc.  that  J.  S.  is  intruded  into  the  parish,  and  is  likely  to  become  chargeable  ;  this 
is  only  part  of  the  complaint  and  no  adjudication  ;  but  if  it  is  who  is  likely  to  become 
chargeable ;  these  are  the  words  of  the  justice,  and  an  adjudication  that  the  party  is 
likely  to  become  chargeable. 

The  Same  Term. 

Parish  of  Horsham  against  Shipley. 

J.  S.  settled  in  Horsham,  is  hired  nineteenth  of  February  one  thousand  seven 
hundred  and  ten,  to  serve  in  Shipley  to  May-tide  following ;  at  that  time  agreed 
to  serve  till  Lady-Day  following  ;  at  that  time  agreed  to  serve  till  May-tide  next. 
Quashed,  unless  cause,  because  no  hiring  for  a  whole  year.  N.B.  J.  S.  hired  for 
half  a  year,  serves  a  year  ;  then  is  hired  for  a  whole  year,  and  serves  half  a  year. 
Held  it  gained  a  settlement,  for  here  was  a  hiring  and  a  service  for  a  year. 


Hillary,  Twelfth  of  Queen  Anne. 
The  Queen  against  Dalloe. 

Upon  complaint  to  the  sessions  by  an  apprentice  of  a  glass-bottle-maker ;  the 
justices  discharge  the  apprentice,  and  give  this  reason,  because  it  appears  by  the 
counterpart  of  the  indenture,  that  he  was  not  bound  for  any  certain  number  of 
years. 

First  exception,  that  this  is  not  a  trade  within  the  statute. 

Mr.  Darnell :  The  penal  part  of  the  statute  shall  be  tied  up  to  trades  then  used, 
but  this  clause  must  have  a  more  liberal  construction  ;  for  the  Act  enables  any 
housekeeper  to  take  apprentice,  and  then  gives  jurisdiction  to  the  justices  to  take 
such  care  as  they  shall  think  fit. 

Second,  they  have  no  jurisdiction  to  discharge  for  a  matter  of  law,  but  only  for 
misbehaviour  of  the  master. 

Mr.  Darnell  :  The  words  of  the  statute  are,  that  they  shall  do  as  they  think 
fit,  signifying  the  cause  ;  in  this  case  it  does  appear,  that  the  indenture  is  of  no 
effect,  there  being  no  term  expressed,  the  justices  thought  fit  to  discharge  him. 

Sir  Peter  King :  In  2  Roll.  822,  it  was  doubted,  whether  the  power  of  justices* 
extended  to  any  apprentice  but  as  are  imposed  by  the  Act  of  Parliament ;  but  in 
Hill.  11  Will.  Green's  ca^e,  it  was  held,  that  it  did  extend  to  all  apprentices  of  any 
trade  within  the  statute,  which  this  is  not ;  but  if  it  is,  yet  they  have  no  power 
to  discharge  for  a  matter  of  law,  as  this  is,  but  only  for  an  abuse  of  the  master  or 
servant. 

Chief  Justice  :  If  it  was  a  res  Integra,  I  should  have  thought  it  was  confined  to 
such  ap-[17]-prcntices  only  as  were  bound  by  the  authority  of  the  justices;  but  it 
has  been  extended  further,  to  any  trade  which  at  that  time  had  been  used  then  within 
some  market-town. 

As  to  the  second  exception,  here  is  an  apprentice  complains  to  the  sessions  of 
the  default  of  his  master  ;  upon  producing  the  counterpart  of  the  indenture,  it 
appears  that  the  space  for  the  terra  of  years  is  not  filled  up,  and  so  it  appears  that 
he  is  not  bound,  and  therefore  not  necessary  to  inquire  further  into  the  default  of 
the  master. 

Mr.  Justice  Eyre  :  It  has  been  extended  further  than  to  trades  which  were  exercised 
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at  that  time ;  they  seem  to  have  no  authority  to  make  orders  for  the  payment  of 
gentlemen's  servants,  and  yet  they  do  it  every  day.     Adjourned. 

Michaelmas,  Twelfth  of  Queen  Anne. 

Parish  of  Dunsole  against  Walborough  Green. 

Two  justices  make  an  order,  reciting.  Whereas  it  appears  to  us,  etc.  that  M.  Cambel 
is  wife  to  A.  Cambel,  a  Scotchman  in  Her  Majesty's  service  ;  and  that  she  with  a  child 
of  seven  years  old  has  intruded  into  the  parish  of  D.  and  they  adjudge  W.  to  be  the 
place  of  her  last  legal  settlement,  and  send  her  thither.  It  was  urged  that  this  was 
a  divorce,  and  they  should  have  sent  her  to  the  place  of  her  husband's  settlement ;  but 
the  order  was  held  good. 

Hilary,  Twelfth  of  Queen  Anne. 
The  Queen  against  Dunn. 

An  order  is  made  for  Dunn  to  maintain  his  son's  widow. 

Sir  Peter  King  moved  to  quash  it. 

First,  because  a  daughter  in  law  is  not  within  the  statute.  Secondly,  the  Act  is, 
that  the  father  or  grandfather,  mother  or  grandmother,  being  of  sufficient  ability, 
shall  maintain,  etc.  whereas  it  does  not  appear  in  this  order  that  Dunn  was  of  sufficient 
ability. 

Chief  Justice :  A  man  shall  be  intended  of  sufficient  ability  to  maintain  himself 
and  his  family,  but  not  farther.     The  order  was  quashed  for  this  last  reason. 

Mr.  Chappie  cited  the  case  of  Challenger ;  if  the  son  was  dead  the  relation  ceased, 
and  it  was  no  cause  of  challenge  ;  to  which  Chief  Justice  agreed. 


The  Same  Term. 
The  Queen  against  The  Inhabitants  of  Manchester. 

An  order  of  two  justices  directing  the  churchwardens  of  Manchester  to  allow 
Elizabeth  Radish  two  shillings  a  week  to  maintain  her  and  her  four  children,  and  to 
continue  till  the  next  sessions,  and  till  further  order. 

First  exception,  it  does  not  appear  that  the  woman  was  poor. 

Second,  it  is  ill  for  the  uncertainty  ;  not  naming  the  children. 

Third,  it  is  ill,  because  to  continue  till  further  order ;  whereas  it  should  only 
continue  so  long  as  she  is  indigent. 

The  order  quashed,  because  it  does  not  appear  that  the  woman  was  indigent,  or 
that  the  children  were  inhabitants  of  the  parish,  but  the  Court  seemed  to  think  it  not 
necessary  to  name  the  children. 

The  Same  Term. 
Parish  of  Lipley. 

In  the  parish  of  Lipley  in  Lincolnshire,  the  impropriator  of  the  tithes  made  a 
composition  with  the  occupiers  of  the  land.  A.  and  B.  two  justices,  make  a  rate  for 
the  poor,  and  charge  so  much  an  acre  upon  the  land  in  the  hands  of  the  occupier,  in 
respect  of  the  tithes,  and  make  a  warrant  to  levy  this  with  direction  ;  if  the  parties 
were  not  satisfied  [18]  with  this  assessment,  to  appeal  to  the  sessions  ;  the  sessions  is 
before  A.  B.  and  D.  only  these  orders  are  removed  upon  a  certiorari. 

The  Court  was  of  opinion,  that  the  proceedings  of  the  justices  was  wrong,  but 
seemed  to  be  of  opinion  that  the  tithes  were  rateable  to  the  poor  in  the  hands  of 
the  owners  of  the  land,  for  they  are  to  be  considered  as  occupiers  of  the  tithes  ; 
but  this  was  referred  to  the  Judge  of  Assize. 
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The  Same  Term. 
Parish  of  Aumden  against  Malesdine. 

H.  makes  an  order  to  remove  seven  poor  persons  to  M.  M.  makes  a  new  order 
to  remove  them  to  H.  the  parish  of  H.  appeals ;  this  does  not  waive  the  first  order, 
but  the  first  order  is  good  reason  for  the  appeal  ;  it  is  suggested  that  the  first 
order  was  made  after  the  second,  but  only  antedated. 

By  the  Court :  We  cannot  take  notice  of  that  fact,  but  if  it  can  be  proved,  an 
information  may  be  granted  against  the  justice. 

Easter,  Thirteenth  of  Queen  Anne. 

The  Queen  against  The  Parish  of  Havant. 

Rule  to  quash  an  order  for  removal  of  a  poor  person  ;  the  churchwardens  refuse 
to  receive  him  back  again,  upon  which  an  attachment  was  granted  against  them, 
unless  cause. 

The  Same  Term. 
The  Queen  against  Waddon. 

An  order  is  made  at  the  Quarter-Sessions  of  Plimpton  to  charge  J.  S.  as  the  father 
of  a  bastard  child  ;  J.  S.  appeals  to  the  Quarter-Sessions  of  the  county,  who  set  aside 
the  first  order,  and  make  a  new  one  upon  Waddon. 

Sir  Peter  King  moved  to  set  it  aside,  because  no  appeal  lies  from  the  corporation 
to  the  Quarter-Sessions  of  the  county. 

Chief  Justice  :  The  Act  of  Parliament  is  express,  that  the  justices  of  corporation 
in  their  respective  sessions,  shall  have  the  same  power  as  the  justices  of  the  county, 
and  therefore  the  appeal  must  be  to  them  at  their  sessions.  The  order  must  be 
quashed. 

The  Same  Term. 
Anonymus. 

Mr.  Letchmere  moved  to  quash  an  order,  because  the  justices  set  forth  a  fact  which 
does  not  amount  to  a  settlement,  and  therefore  we  do  adjudge  the  party  to  be  settled 
there,  whereas  it  is  not  a  settlement. 

Chief  Justice:  Where  they  adjudge  a  settlement,  and  give  a  reason  which  is 
insufficient  with  it,  and  shews  that  it  can  be  no  such  settlement,  we  quash  the  order  ; 
but  if  they  only  give  an  insufficient  reason,  we  will  not  intend  that  to  be  the  only 
reason  for  their  adjudication,  and  therefore  the  order  is  good. 

The  Same  Term. 

Parish  of  Collington  against  The  Parish  of  Widworthy. 

J.  S.  is  bound  apprentice  in  Collington,  in  respect  of  land  which  he  had  in 
Widworthy  ;  J.  S.  served  his  time  in  Collington  ;  the  justices  held  him  settled  in  W. 
Order  quashed. 

[19]    Trinity,  Thirteenth  of  Queen  Anne. 

Parish  of  East  Greenwich  against  St.  Giles's. 

J.  S.  was  removed  by  order  of  two  justices  from  St.  Giles's  to  Greenwich  ;  about 
six  months  after  two  justices  make  a  new  order,  and  remove  J.  S.  from  Greenwich  to 
St.  Martin's. 
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The  Court  held  the  second  order  ill ;  for  though  it  is  possible  that  J.  S.  might 
have  gained  a  new  settlement  since  his  removal  to  Greenwich,  yet  the  first  order 
being  a  judgment  upon  them,  if  he  has  gained  a  new  settlement,  they  ought  to  have 
mentioned  it  in  the  new  order. 

The  Same  Term. 

Parish  of  Woolverton  agahist  Shereorn  St.  John. 

H.  chargeable  at  A.  being  last  settled  at  B.  is  removed  to  D.  D.  does  not  appeal, 
but  would  send  him  by  new  order  to  B.  who  appeals ;  and  the  justices  at  sessions 
being  doubtful,  referred  it  to  the  Judges  of  Assize,  who  were  of  opinion  that  D. 
was  concluded  ;  five  years  after  D.  brings  a  certiorari  to  remove  the  first  order,  and 
quash  it. 

Sir  Peter  King  moved  that  it  might  not  be  quashed,  being  five  years  standing,  and 
referred  to  the  Judge  of  Assize. 

Mr.  Justice  Eyre :  Where  at  the  sessions  the  special  matter  is  found,  in  order  for 
this  Court  to  determine  the  point  in  law,  they  cannot  take  exception  for  want  of  form 
in  this  case ;  if  it  had  appeared  when  the  certiorari  was  moved  for,  that  the  order  was 
five  years  standing,  it  would  not  have  been  granted  ;  or  if  they  had  applied  before  the 
certiorari  had  been  filed,  we  would  have  granted  a  procedendo  ;  but  the  question  is, 
whether,  after  it  is  filed,  we  are  bound  ex  debito  justitiae  to  quash  it  for  want  of  form. 

Chief  Justice:  If  the  merits  of  the  settlement  had  been  referred  to  the  justices, 
we  would  not  quash  it  for  want  of  form  ;  but  here  the  merits  are  with  D.  and  the 
reference  was  only  upon  the  conclusion  ;  let  it  stay,  but  let  there  be  a  rule  that  no 
return  of  a  certiorari  to  remove  orders  shall  be  filed,  without  an  affidavit  of  notice,  if 
the  order  hath  been  acquiesced  under  for  a  year. 

The  Same  Term. 
The  Queen  against  Illingworth. 

An  indictment  for  disobeying  an  order  to  pay  arrears  of  an  allowance  to  a  poor 
person,  directed  to  be  paid  by  a  former  order. 

Mr.  Fazakerly  :  First  exception,  the  indictment  does  not  set  out  the  first  order; 
and  if  there  were  no  first,  the  second  order  is  void,  because  there  can  be  no  arrears 
when  there  was  no  original  order  to  pay  the  sum  :  the  twentieth  of  April,  Order 
Eleventh  of  Queen  Anne,  that  the  then  present  churchwardens  should  pay,  and  it 
does  not  appear  that  these  defendants  were  churchwardens,  for  it  is  only  averred  that 
on  the  eighth  of  May  they  were  churchwardens  ;  and  though  they  were  churchwardens, 
yet  it  does  not  appear  that  they  did  not  pay  the  money  ;  it  is  only  said  that  they 
refused  to  pay  it  on  the  eighth  of  May,  or  ever  after,  and  yet  they  might  pay  it 
before ;  it  is  said  that  they  had  notice  of  the  order  on  the  eighth  of  May,  but  yet 
they  might  have  notice  before. 

But  if  this  indictment  is  good  as  to  form,  yet  it  is  ill  in  substance ;  for  the  justices 
have  not  by  any  Act  of  Parliament  a  power  to  make  such  order ;  and  therefore  the 
order  being  void  ought  not  to  be  obeyed  ;  the  intent  of  the  Act  was  to  restrain  the 
abuse  in  churchwardens  and  overseers,  in  giving  to  what  persons  and  what  number 
they  thought  fit ;  and  the  Act  directs  that  a  register  shall  be  kept,  but  does  not  give 
the  justices  a  power  to  direct  a  certain  sum  to  be  paid. 

Order  by  two  justices  to  pay  a  surgeon's  bill  for  curing  a  poor  woman,  in  Trinity 
term  [20]  in  the  seventh  year  of  Queen  Anne  was  quashed,  because  though  the  over- 
seers were  obliged  to  take  care  of  the  woman,  and  the  surgeon  might  bring  his  action 
against  them,  yet  the  justices  have  no  jurisdiction  to  make  such  order. 

But  if  they  have  a  jurisdiction  to  direct  the  payment  of  a  certain  sum,  yet  it  must 
be  to  be  paid  out  of  the  parish  money  when  raised,  and  not  in  general ;  for  the  over- 
seers have  no  remedy  to  reimburse  themselves  for  money  laid  out,  as  was  held  in 
Taimey's  case,  and  in  the  case  of  The  Inhabitants  of  Ware. 

If  it  is  an  order  made  without  jurisdiction,  they  are  not  bound  to  obey  it.  Cro. 
Car.  394. 
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Judgment  was  given  for  the  defendants,  because  the  order  had  been  quashed  before. 
N.B.  The  order  was  quashed  on  which  the  indictment  was  founded. 

The  Same  Term. 

Parish  of  Chesham  against  Missenden  Bucks. 

John  Barnes  living  in  a  cottage  upon  the  waste,  hires  his  own  daughter  for  a  year 
at  10s.  per  annum  ;  and  the  question  was,  whether  this  gained  her  a  settlement :  the 
Court  were  of  opinion  that  it  did. 

Michaelmas,  First  of  King  George  the  First,  1714. 
The  King  against  The  Parish  of  New-Windsor. 

Motion  to  quash  an  order  of  removal  of  Elizabeth  Clerk,  widow,  and  George  her 
son,  aged  nine  years,  and  Elizabeth  aged  seven  years. 

Mr.  Reeve :  First  exception,  the  first  part  is  a  conviction  distinct  from  the  order 
of  removal,  viz.  Memorandum,  complaint  is  made  to  us  that  -^—^  are  lately  come 
into,  and  are  likely  to  become  chargeable,  etc.  without  any  justices'  names  ;  then 
comes  the  order  of  removal,  which  is  a  recital  of  this  order  of  conviction,  as  done  at 
another  time,  viz.  Whereas  we  whose  names  are  underwritten,  have  this  day  made  an 
order,  etc.  where  have,  being  the  preterperfect  tense,  is  a  recital  of  a  thing  past  and 
done. 

Mr.  Fortescue  on  the  other  side  said,  what  Mr.  Reeve  calls  the  order  of  conviction, 
is  the  adjudication,  and  the  rest  is  an  order  of  removal,  and  all  the  parts  of  the  order 
are  relative ;  for  the  words,  to  us,  refer  to  the  names  underwritten  ;  and  the  words, 
we  have  this  day  made  an  order,  is  the  same  as  that  we  have  this  minute  made  an 
order. 

It  is  not  material  in  what  part  of  the  order  the  names  are  subscribed,  as  appears 
3  Lev.  86,  where  it  is  said,  that  it  is  not  material  in  what  part  of  a  will  the  name  is 
subscribed. 

Mr.  Justice  Powis :  If  the  adjudication  be  in  any  part  of  the  order,  it  is  sufficient; 
nay  if  there  be  no  adjudication,  but  it  is  said  that  it  appears  to  us,  or  that  it  is  taken 
by  us  to  be  so  or  so,  this  Court  will  think  it  sufficient. 

Chief  Justice :  There  is  no  more  in  this  than  that  the  first  part  is  the  judgment, 
the  other  the  execution ;  i.e.  the  one  is  the  determination  of  the  settlement,  the  other 
is  a  direction  to  the  officers  to  remove  them ;  the  appeal  is  from  the  order,  which  is 
an  allowance  that  it  is  but  one  order. 

A  deed  and  a  bond  for  performance  of  covenants,  is  the  same  deed,  though  the 
bond  recite  it  as  a  separate  deed. 

Second  exception :  It  is  said  that  they  intruded  into  the  parish,  and  are  likely  to 
become  chargeable  ;  whereas  it  should  have  been,  that  they  intruded  contrary  to  law, 
or  that  they  endeavouring  to  get  a  settlement  there  contrary  to  law  ;  for  otherwise 
the  justices  have  not,  according  to  13  and  14  Car.  any  jurisdiction. 

Contra,  the  word  intruded  must  be  intended  contrary  to  law,  for  otherwise  they 
could  not  intrude. 

Chief  Justice  :  In  7  W.  3  this  exception  was  taken  and  over-ruled. 

Mr.  Justice  Eyre  :  In  that  case  it  did  not  appear  that  the  person  came  to  settle  in 
a  tenement  under  ten  pounds  per  annum,  which  is  a  description  in  the  Act :  but  it 
was  held  [21]  upon  search  of  precedents,  that  it  was  supplied,  by  saying  that  he  was 
likely  to  become  chargeable,  for  they  are  both  descriptions  in  the  Act,  and  either  is 
good. 

Mr.  Justice  Powis :  The  words  likely  to  become  chargeable,  imply  that  a  person  is 
not  in  a  tenement  above  ten  pounds  per  annum  ;  for  if  he  be  in  such  a  tenement,  no 
one  can  aver  that  he  is  likely  to  become  chargeable. 

Chief  Justice  :  That  a  person  is  not  in  a  tenement  above  ten  pounds  per  annum, 
is  not  a  necessary  description,  but  a  circumstance  ;  and  these  words  are  supplied  by 
words  likely  to  become  chargeable,  as  the  circumstances  necessary  to  make  a  man 


SESS.CAfl.22.  COURT  OF  king's  BENCH  21 

removeable,  viz.  that  he  came  into  the  parish  within  forty  days,  is  supplied  by  the 
word  lately.     Confirmed. 

The  Same  Term. 

The  King  against  The  Parishes  of  St.  John  and  St.  Mary.    In  the  Devises. 

It  being  before  the  Quarter-Sessions  to  adjust  and  settle  the  proportions  these 
two  parishes  should  pay,  of  the  money  charged  on  them  for  the  relief  of  the  prisoners 
and  Marshalsea,  and  for  removing  vagrants,  and  repairing  the  county  bridges  ;  it 
was  referred  to  Mr.  Long  and  Mr.  Bennet,  two  justices  of  the  peace,  to  inquire,  etc. 
and  assess  the  proportion,  who  drew  up  an  order,  in  which  they  do  assess  and  adjust 
the  proportion,  in  manner  following,  etc.  without  stating  the  fact ;  and  referring  to 
the  Court,  they  deliver  it  into  the  Court,  who  generally  confirm  the  said  assessment 
without  any  inquiry  or  re-examination. 

Exception  ;  the  sessions  cannot  delegate  their  authority  to  two  justices  ;  therefore 
as  they  have  made  an  order  which  is  void,  the  confirmation  must  be  so  too  ;  it  might 
have  been  well,  if  they  had  said,  that  on  rehearing  the  matter,  etc.  they  did  confirm  the 
said  order. 

Though  in  the  case  of  The  Queen  and  Inhabitants  of  Ware,  an  oi'der  to  pay  sixteen 
pounds  due  to  overseers  on  account,  was  quashed,  because  referred  to  justices  ;  though 
it  was  said  that  on  their  report  and  hearing,  the  matter  de  novo  did  make  the  said 
order. 

Contra;  it  is  admitted  that  Quarter-Sessions  have  jurisdiction,  though  it  will  be 
a  question,  whether  this  Act  of  Confirmation  will  not  amount  to  an  original  Act,  and 
be  different  to  the  construction  at  common  law  :  I  do  admit  that  if  it  had  come  back 
to  them,  it  would  have  been  naught. 

Chief  Justice  :  This  is  wrong,  it  should  be  on  their  own  knowledge  and  judgment ; 
I  do  not  see  that  this  is  well  taxed  according  to  the  Act  of  Parliament,  for  if  it  be 
taxed  as  a  corporation,  the  assessment  ought  to  be  general  throughout  the  whole  ;  if 
as  part  of  the  county,  it  should  appear  on  the  order. 

I  question  whether  the  two  justices  could  administer  the  oath  in  this  matter. 

It  stands  singly  on  the  order  of  two  justices,  whereas  their  inquiry  should  have 
been  preparatory  only  to  the  examination  of  the  sessions,  for  they  cannot  delegate 
their  authority. 

Easter,  First  of  King  George. 

Parish  of  Frencham  against  Pepper-Haw. 

A.  hires  B.  on  the  third  of  October,  to  serve  him  till  Michaelmas  following,  which 
was  for  one  year  within  a  day,  (for  it  being  Leap  Year,  the  two  days  are  accounted  but 
one)  ;  he  after  keeps  him  three  days,  and  then  paid  him  his  wages  :  question  whether 
such  an  hiring  is  sufficient  to  gain  a  settlement  within  the  Act  of  Parliament. 

Mr.  Keeve  :  It  was  urged  that  this  was  a  fraud  to  evade  the  Act,  and  as  it  was 
manifestly  such,  that  it  should  be  an  hiring  to  gain  a  settlement. 

1  Cro.  233.  2  Cro.  308.  A  lease  for  one  year,  saving  one  day  to  prevent  a 
forfeiture,  was  adjudged  a  fraud,  and  as  fatal  as  a  lease  for  a  whole  year. 

In  the  case  of  Duppolt  and  R.  it  was  resolved  that  an  hiring  for  two  half  years 
should  not  gain  a  settlement ;  but  Justice  Powell  said,  that  if  there  be  an  hiring  for 
a  year,  save  a  day,  it  is  a  shift ;  and  I  should  think  it  a  good  settlement. 

The  case  in  Croke  is  a  stronger  case  than  this,  as  it  makes  to  a  forfeiture. 

[22]  Mr.  Serjeant  Darnell :  This  must  be  settled  by  the  words  of  the  Act  of 
Parliament,  which  makes  an  hiring  for  a  year  necessary,  whereas  here  there  was  not 
such  an  hiring. 

If  there  was  a  fraud,  that  was  fit  for  the  justices  to  determine  on  the  evidence, 
but  they  apprehended  no  such  thing,  therefore  this  Court  must  judge  on  the  order. 

If  there  was  a  fraud,  that  will  not  make  this  a  settlement,  the  three  days'  service 
after  Michaelmas  is  not  material. 

Chief  Justice  :  He  did  not  receive  his  wages  till  he  had  staid  three  or  four  days 
after  Michaelmas,  which  makes  it  plain  that  he  staid  to  make  up  the  year.     I  think 
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the  fraud  is  material ;  for  there  was  a  case  of  a  woman  big  in  one  parish,  and  shuffled 
into  another,  to  prevent  the  child's  birth  in  that  parish,  and  in  consequence  its  settle- 
ment there ;  and  the  woman  was  brought  to  bed  in  the  other  parish,  yet  upon  the 
fraud  the  first  parish  was  forced  to  maintain  the  child. 

Mr.  J.  Powis :  The  fact  shews  the  fraud. 

Mr.  Serjeant  Darnell :  It  will  be  hard  to  determine  how  many  days  or  weeks  shall 
be  adjudged  a  fraud,  and  no  one  can  tell  where  it  will  end ;  therefore  as  the  law- 
makers have  settled  a  fixed  time,  we  must  stick  to  it.     Adjourned. 

The  Same  Term. 
Parish  of  St.  George  against  St.  Katharine's  in  Southwark. 

Motion  to  quash  an  order  for  removal  of  the  several  children  of  Anne  Floyd,  from 
the  parish  of  St.  Katharine  to  St.  George. 

The  fact  stood  thus  ;  Anne  Floyd  after  the  decease  of  her  husband  who  was  settled 
in  St.  George's  Parish,  removes  into  St.  Katharine's  with  B.  aged  four  years,  C.  aged 
two  years,  and  D.  aged  six  years,  and  then  takes  a  house  of  twelve  pounds  per  annum  ; 
she  lives  there  four  months  paying  the  poor's  taxes,  but  paying  no  rent,  the  justices 
make  an  order  to  remove  her  children  from  thence  to  St.  George's  Parish,  being  the 
settlement  of  their  father. 

First  exception  ;  the  order  is  naught  as  to  the  children,  who  were  under  the  age 
of  seven  years,  for  they  being  nurse-children  must  be  settled  with  their  mother  by 
reason  of  nurture.  Easter,  12  W.  3,  Biidge  and  Saunders.  Easter,  2  Anne,  Cumner 
and  Milton. 

Second,  it  is  a  question  whether  if  the  mother  settles  herself  and  takes  her  children 
with  her  as  part  of  her  family,  that  will  not  communicate  a  settlement  to  them ;  it 
is  certain,  according  to  the  case  of  Cumner  and  Milton,  that  the  settlement  of  the 
father  where-ever  it  be,  shall  give  a  settlement  to  the  children,  why  should  not  the 
settlement  of  the  mother,  in  like  manner,  if  she  gains  a  settlement  by  any  other 
means  than  by  marriage  1  For  by  43  Eliz.  she  is  equally  obliged  with  the  father  to 
maintain  the  children,  and  that  statute  makes  no  difference  in  the  sexes  ;  so  by  4  Jac.  1, 
cap.  7,  she  is  equally  punishable  with  the  father  for  deserting  her  children. 

It  is  true,  if  she  gains  a  settlement  by  marriage,  she  cannot  communicate  a  settle- 
ment to  her  children,  because  she  has  it  not  in  her  own  right. 

Contra ;  children,  though  under  the  age  of  seven  years,  must  be  sent  to  their 
father's  last  settlement ;  and  it  will  be  another  consideration  whether  they  shall  be 
sent  back  to  the  mother  for  nurture. 

It  is  a  question,  whether  taking  an  house  of  twelve  pounds  per  annum,  and  living 
there  four  months  without  paying  any  rent,  will  gain  a  settlement. 

One  cannot  gain  a  settlement  merely  by  going  to  a  place  as  part  of  the  family. 
Mich.  10  W.  3,  tVainford  and  IVenthivorth. 

It  does  not  appear  on  the  face  of  the  order,  that  the  children  are  removed  from 
the  mother  ;  she  may  be  dead. 

If  the  children  are  once  settled  by  the  settlement  of  their  father,  they  must  do 
some  act  to  settle  themselves  elsewhere,  as  the  wife  does  by  another  intermarriage. 

Chief  Justice  :  This  case,  as  stated  in  the  order,  insinuates  that  she  fraudulently 
hired  this  house  to  gain  a  settlement  without  designing  to  pay  any  rent,  and  as  if  she 
was  not  to  [23]  be  required  thereto  ;  but  though  she  might  not  have  paid  any  rent 
at  four  months  end,  yet  she  may  have  paid  it  now ;  there  is  no  distinction  between 
the  settlement  of  children  with  the  father  or  mother,  for  they  are  as  much  hers  as 
the  father's,  and  nature  obliges  her  as  much  as  the  father,  to  provide  for  them  ;  so 
does  the  law  and  every  argument  that  holds  for  their  settlement  with  the  father,  holds 
as  to  their  settlement  with  the  mother. 

The  reason  why  children  shall  not  gain  a  settlement  where  the  wife  gains  a  settle- 
ment only  by  intermarriage,  is  because  it  is  not  her  family,  but  her  husband's,  and  she 
cannot  give  the  children  any  sustenance  without  the  husband's  leave. 

Since  she  is  equally  punishable  with  her  husband  for  deserting  her  children,  and 
therefore  could  not  leave  them  behind  her,  they  must  gain  a  settlement  with  her. 
<iuashed. 
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The  Same  Term. 

Parish  of  Abergenny  against  Langhany. 

Order  to  remove  the  wife  and  children  of from  L.  to  A.  without  naming 

them  ;  quashed  as  to  children,  because  too  general,  and  Mich.  4  Geo.  an  order  was 
quashed  on  the  same  exception. 

The  Same  Term. 
Parish  of  Pawlet  against  Burnham. 

Motion  to  confirm  an  order  to  remove  Hugh  Pool  and  his  wife,  from  P.  to  B. 

The  fact  was,  that  he  served  one  year  in  P.  and  after  was  hired  to  serve  one  year 
in  B.  he  served  his  year  in  B.  save  three  weeks,  and  then  being  a  covenant  servant 
parted  with  his  master  by  consent,  he  deducting  six  shillings  for  the  three  weeks,  his 
wages  being  three  pounds  per  annum. 

It  was  urged,  that  as  he  was  a  covenant  servant  he  could  not  be  discharged  by 
consent,  and  therefore  continued  a  hired  servant  for  the  year. 

Besides,  that  this  was  a  fraud  to  prevent  the  settlement,  since  it  did  not  appear 
that  he  grew  sick  or  more  unable  to  serve  than  when  hired,  and  notwithstanding 
discharged. 

Chief  Justice  :  There  is  no  difference  between  a  covenant  by  deed  or  by  parol  as 
to  a  settlement,  for  though  the  consent  does  not  discharge  the  covenant,  yet  it  does 
the  service,  and  the  Act  turns  upon  the  service. 

His  master  deducting  six  shillings,  his  wages  being  but  three  pounds,  shews  that 
there  was  no  fraud  or  temptation  to  the  man  to  go ;  but  it  seems  to  be  the  man's 
choice,  and  that  the  master  would  have  kept  him. 

Nothing  can  make  this  a  settlement,  unless  there  be  a  fraud  apparent  or  expressed. 
Order  quashed. 

The  Same  Term. 
Parish  of  Bramley  against  St.  Saviours  Southwark. 

Motion  to  quash  an  order  of  sessions,  to  set  aside  an  order  of  two  justices  for  the 
removal  of  Anne  Grey  and  R.  Grey  her  child,  the  order  of  the  two  justices  was  set 
aside  for  insufficiency  generally. 

Exception  ;  though  the  sessions  need  not  set  forth  the  reason  of  their  judgment, 
but  was  generally  quashed  for  insufficiency,  yet  they  must  make  such  a  description  of 
the  person,  as  it  may  appear  what  sort  of  person  he  is  ;  but  here  the  order  does  not 
say  whether  Anne  Grey  was  a  widow  or  a  wife,  (indeed  it  does  say  she  had  a  child) 
the  consequences  of    these   considerations  are   very  different  as  to   her  settlement. 

Trin.  4  Ann.  in  the  case  of  Senwick  in  Kent,  an  order  to  remove  the  child  of  

single  woman,  was  quashed ;  and  in  the  time  of  W.  3,  a  child  found  in  Christ-Church 
Hospital,  and  sent  by  an  order  to  the  churchwardens  to  be  provided  for,  without 
saying  that  the  parents  were  unknown,  was  held  wrong. 

Here  were  several  adjournments,  which  (unless  by  difficulty  appearing  to  the 
Court)  is  not  warrantable. 

[24]  Contra;  if  the  sessions  need  not  set  forth  the  circumstances  or  qualifications 
necessary  to  gain  a  settlement,  it  is  well  here,  for  they  have  set  forth  that  she  is 
likely  to  become  chargeable. 

Chief  Justice  :  The  appeal  is  not  to  the  persons  of  the  justices  of  the  peace,  but 
to  the  Court,  and  they  may  adjourn  it ;  they  need  not  shew  what  the  insufficiency 
is,  they  have  power  to  quash  on  the  order  or  fact ;  but  though  they  need  not  shew 
what  the  insufficiency  is,  yet  when  it  comes  before  us  we  must  consider  the  insufficiency 
or  sufficiency  of  the  first  order. 

It  is  a  sufficient  description  of  any  person  to  name  him  or  her ;  if  she  be  a  married 
woman,  it  may  alter  the  judgment  as  the  fact  happens,  but  this  and  such  objections 
are  but  in  point  of  facts. 
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They  say  this  is  her  settlement,  and  is  a  fact  proper  to  have  been  contested  at  the 
sessions,  and  the  naming  of  two  justices  does  not  bind  the  sessions. 

As  to  the  cases  quoted,  it  is  true  where  justices  fix  an  order  on  a  single  fact, 

there  it  must  be  set  forth  ;  for  if  they  say  a  child  was  found  in and  thereby 

gained  a  settlement,  if  that  be  not  good  to  gain  a  settlement,  the  order  is  wrong ; 
but  if  they  say  generally was  her  last  legal  settlement,  it  is  well. 

Note ;  order  of  sessions  was  quashed,  because  the  naming  her  by  her  name  in  the 
order  of  justices  was  a  suflBcient  description,  and  there  was  no  other  exception  to  the 
order  of  justices. 

Michaelmas,  First  of  King  George. 
Parish  of  North  Nibley  against  Wotton  Undridge. 

Question  was,  whether  G.  Hicks,  at  Lady-Day  1714,  hiring  an  inn  to  hold  for  one 
year  at  the  rate  of  six  pounds  five  shillings  per  annum,  towards  the  end  of  May  follow- 
ing, hiring  a  meadow  ground  till  Lady-Day  following,  was  such  a  hiring  of  a  tenement 
above  ten  pounds  per  annum,  as  to  gain  a  settlement,  it  being  of  several  possessions : 
(N.  The  meadow  had  been  hained  up  from  Lady-Day  before,  so  that  he  had  the  whole 
profits). 

Court :  This  is  a  good  settlement,  for  when  other  lands  are  laid  to  it,  it  becomes  an 
intire  tenement,  besides  the  value  is  principally  respected,  and  not  the  tenure  :  a  tene- 
ment of  ten  pounds  per  annum,  hired  but  for  one  month,  would  not  make  a  settlement, 
because  he  is  not  to  answer  ten  pounds  rent. 

The  Same  Term. 
Elsley  Lovat  in  Worcester  against  Clent  in  Staffordshire. 

An  hiring  and  service  gains  a  settlement  notwithstanding  marriage  within  the 
year. 

N.  In  case  of  Farington,  one  hired  for  a  year  in  Farington  marries ;  two  justices 
remove  out  the  servant  by  consent  of  master  to  Wilcote  in  Oxfordshire,  within  the 
year ;  upon  appeal  of  W.  this  fact  stated,  order  confirmed,  but  King's  Bench 
quashed  it. 

The  Same  Term. 

King  against  The  Inhabitants  of  Dumpleton. 

John  Ruck  was  apprentice  with  his  father  seven  years  at  Dumpleton,  then  went 
to  Sedgborough,  and  took  an  house  of  twenty  shillings  per  annum,  and  took  lands  of 
eleven  pounds  per  annum  at  Hinton,  but  did  not  live  there. 

On  the  state  of  this  fact,  and  on  a  reference  to  two  Judges  of  Assize,  the  parish 
of  Dumpleton  was  adjudged  to  be  the  last  legal  settlement  of  the  said  John  Ruck  ; 
which  was  also  agreed  by  the  Court  of  King's  Bench. 

[25]    The  Same  Term. 

Parish  of  All  Saints  Southampton  against  Michael  Woodstreet,  London. 

Motion  to  quash  an  order  of  removal  of  Nort.  Pool. 

Exception  ;  he  was  sent  from  Swindon  in  Wiltshire,  to  All  Saints  in  Southampton, 
who  never  appeal  from  that  order,  but  they  send  him  on  to  St.  Michael.     Quashed. 

The  Same  Term. 

King  against  Miles. 

On  a  motion  to  quash  an  order  of  bastardy,  it  was  resolved,  that  if  the  father  run 
away,  and  returned,  though  fourteen  years  after,  yet  an  order  to  fix  the  child  on  him 
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is  good,  notwithstanding  the  Statute  of  Car.  2,  gives  a  power  to  justices  to  make  an 
adjudication  behind  his  back,  and  to  charge  his  effects,  for  there  is  no  Statute  of 
Limitation  as  to  these  cases;  nor  is  there  one  instance  where  justices  have  been 
restrained. 

An  order  to  disburse  the  parish  charges  they  have  been  at  since  the  birth  of  the 
child,  is  good  even  for  those  charges  the  parish  is  at  subsequent  to  his  age  of  seven 
years. 

It  must  appear  in  what  parish  the  child  was  born,  and  that  the  birth  was  in  that 
parish  in  whose  aid  the  order  is  made. 

It  is  not  necessary  to  fix  the  day  of  his  birth  in  the  order. 

It  is  enough  to  say  in  the  order  that  the  child  is  a  bastard,  without  mentioning 
the  state  of  the  woman,  whether  single,  etc. 

Security  to  indemnify  the  parish  is  proper. 

Security  shall  not  be  given  for  the  performance  of  an  order,  till  contempt  of  the 
first  order. 

The  Same  Term. 

King  against  Bingley. 

Indictment  against  defendant,  that  he  unlawfully  suffered  his  fences  to  be  down, 
to  the  great  damage,  etc. 

Exception  ;  it  is  a  nonfeasance,  and  not  indictable,  therefore  the  indictment  was 
quashed. 

The  Same  Term. 

Parish  of  Newark  against  Ruckworth. 

Motion  to  quash  an  order  of  removal. 

It  was  an  order  to  remove  the  children  of  Ant.  Wheelcroft  to it  being  the 

place  of  his  last  legal  settlement,  and  consequently  of  his  children. 

Exception  ;  this  consequence  doth  not  hold,  for  they  may  have  gained  a  settlement 
elsewhere. 

Mr.  Justice  Eyre  :  I  think  the  order  good  enough. 

Mr.  Justice  Probyn  :  Though  it  be  a  strong  presumption  that  the  father's  settlement 
is  the  place  of  the  children,  yet  I  think  for  the  uncertainty  you  had  best  refer  it  to 
the  Judges  of  Assize. 

N.  Judges  cannot  refer  the  examination  of  a  settlement  to  Judges  of  Assize, 
without  consent  of  parties. 

The  Same  Term. 
Parish  of  Appotens  against  Dunkswell. 

Motion  to  quash  an  order  of  settlement. 

The  fact  was,  a  woman  marries  a  stroller  who  leaves  her,  she  is  sent  by  an  order 
of  two  justices  to  her  settlement,  previous  to  their  marriage. 

[26]  N.  His  settlement  did  not  appear. 

This  is  a  proper  order  ;  see  the  case  of  Dunspots  and  Wishwowgreen.  Contra  ;  that 
case  is  not  like  this,  for  a  man  born  out  of  England  can  have  no  settlement  here, 
but  this  man  being  born  here,  must  have  a  settlement  somewhere. 

Chief  Justice  :  As  to  the  last  exception,  it  is  said  that  upon  hearing  the  differences, 
etc.  which  is  sufficient. 

It  does  not  appear  here,  but  that  the  wife  is  sent  from  her  husband  ;  if  it  had 
been  said  that  the  husband  was  dead,  in  this  case,  and  that  no  settlement  did 
appear,  I  should  think  the  order  good. 

Besides,  if  a  woman  marry  a  man  who  had  a  settlement  and  never  used  it,  and 
she  never  there,  she  cannot  be  said  to  be  last  legally  settled  theie  according  to 
the  Act,  which  requires  forty  days ;  so  if  a  man  had  an  estate  in  a  parish,  and  do  not 
live  there,  he  cannot  be  sent  there ;  but  if  he  had  lived  there  forty  days,  he  had  been 
settled  there.     Quashed. 
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The  Same  Term. 
Parish  of  Millbrook  against  St.  John's  in  Southampton. 

Motion  to  quash  an  order  for  removal  of  W.  B.  from  M.  to  St.  J. 

Exception  ;  the  appeal  was  to  Midsummer  Sessions,  when  it  ought  to  have  been 
to  the  Easter,  which  was  the  next  sessions,  as  appears  from  the  caption. 

Chief  Justice:  We  cannot  determine  it  on  view,  because  it  depends  on  fact;  for 
the  order  might  not  be  served  till  after  the  Easter-Sessions  was  over,  and  till  then 
they  are  not  aggrieved. 

And  then  is  their  time  to  appeal. 

This  exception  in  the  case  of  Risby  over-ruled. 

Motion  to  quash  an  indictment  for  exercising  a  trade  in  P.  in  Conwall,  not  being 
apprentice  thereto. 

Exception ;  it  does  not  extend  to  vills.     1  Mod.  26.     But  not  allowed. 

Hilary,  First  of  King  George,  1714. 

King  against  Kingsmill. 

On  indictment  to  repair  an  highway,  the  Court  cannot  grant  a  view  by  consent, 
though  a  private  person  prosecutes. 

The  Same  Term. 
Parish  of  Stoke-Fleming  against  Berry  Pomrey. 

Motion  to  quash  an  order  of  sessions  for  the  settlement  of  Anne  Ellford  ;  the  fact 
specially  stated  in  the  order  was,  that  K.  E.  a  poor  child  in  the  parish  of  Stoke- 
Fleming,  was  bound  an  apprentice  to  S.  Perry,  who  was  a  settled  inhabitant,  and 
owner  of  some  lands  which  she  had  in  the  parish  of  Stoke-Fleming,  and  there  served 
about  two  years  ;  then  S.  P.  removes  from  the  parish  of  Stoke-Fleming  to  the  parish 
of  B.  P.  where  she  lived  with  her  son,  but  that  coming  without  a  certificate,  and  being 
a  person  of  ability  she  gained  no  settlement  there,  and  that  A.  Ellford  served  her 
there  the  rest  of  the  apprenticeship;  upon  which  the  sessions  confirm  the  order  of 
justices,  by  which  she  was  settled  at  B.  P. 

It  was  urged,  that  as  an  apprentice  can  only  gain  a  settlement  in  consequence 
of  his  master,  he  being  not  able,  during  his  apprenticeship,  to  do  any  act  to  gain  a 
settlement ;  A.  Ellford  in  this  case  cannot  gain  a  settlement  in  B.  P.  where  her 
mistress  had  no  settlement,  but  must  be  settled  at  Stoke-Fleming,  where  it  is  admitted 
her  mistress  had  a  settlement. 

Besides,  the  Act  of  3  and  4  W.  and  M.  says,  that  if  any  person  shall  be  bound  an 
apprentice  [27]  by  indenture,  and  inhabit  in  any  town  or  parish,  such  binding  and 
inhabitancy  shall  be  adjudged  a  good  settlement. 

This  is  not  like  the  case  of  an  hired  servant,  who  gains  a  settlement  by  his  service, 
though  his  master  has  none. 

Contra  ;  it  was  urged,  that  as  an  apprentice  gains  a  settlement  in  his  own  right, 
not  in  right  of  his  master,  as  a  child  in  right  of  his  father,  he  may  gain  a  settlement, 
though  his  master  has  none. 

Chief  Justice:  It  is  admitted  that  a  hired  servant  may  gain  a  settlement  in  a 
parish  by  service,  though  not  hired  there ;  and  I  know  no  difference  in  the  words  of 
that  clause  and  this,  for  they  are  altogether  as  strong,  viz.  that  if  any  unmarried 
person,  not  having  child  or  children,  shall  be  lawfully  hired  into  any  parish  or  town 
for  one  year,  such  service  shall  be  adjudged  a  settlement;  and  the  order  was 
confirmed. 

The  Same  Term. 

Parish  of  Old  Newton  against  Stonham. 

If  an  order  be  made  which  is  not  appealed  against,  it  becomes  absolute,  and  makes 
a  settlement. 
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The  Same  Term. 

Newark  against  Worsam. 

Chief  Justice  said,  that  if  a  man  comes  into  a  parish  by  certificate,  and  stays  there 
till  his  children  actually  become  chargeable,  then  he  by  12  Ann.  shall  be  removed  to 
the  parish  which  gave  the  certificate,  though  he  had  not  before  any  settlement  there. 

Easter,  First  of  King  George,  1715. 
King  against  Gully. 

Motion  to  quash  an  order  on  T.  Gully  to  maintain  S.  Gully  his  daughter;  the 
order  was,  it  appearing  that  S.  Gully  is  a  poor  and  destitute  person,  we  do  order  that 
T.  Gully  allow  her  two  shillings  and  six  pence  a  week  for  her  maintenance,  till  the 
Court  further  order. 

First  exception  ;  this  order  is  founded  on  43  Eliz.  and  she  is  not  described  to  be 
such  a  person  as  is  intitled  to  relief  within  the  statute  ;  for  it  is  not  said  that  she  is 
unable  to  work,  etc.  but  only  that  she  is  poor  and  destitute,  which  is  not  sufficient. 

Second ;  that  the  continuance  of  the  payment  till  Court  shall  farther  order,  is 
unjust ;  because  no  further  orders  could  be  made  till  the  next  sessions,  and  before  that 
the  father  might  possibly  become  unable  to  relieve  her,  or  she  may  be  able  to  work 
for  herself.     But  not  allowed  ;  the  Court  being  fittest  to  judge  in  that  matter. 

Chief  Justice  :  This  person  is  not  brought  within  the  description  of  the  Act;  for 
she  is  neither  said  to  be  poor  old,  or  poor  lame,  or  poor  blind,  or  poor  impotent,  or  a 
person  unable  to  work,  and  one  of  these  disabilities  is  required  by  the  Act;  poor  and 
destitute  is  uncertain  and  not  a  description.     Quashed  unless  cause. 

The  Same  Term. 
King  against  The  Inhabitants  of  Brightwell. 

An  hiring  three  weeks  after  Michaelmas  to  Michaelmas,  and  then  an  hiring  for 
one  year,  and  a  service  for  eleven  months,  adjudg'd  a  settlement,  according  to  the 
case  of  Overton  and  Stivington,  10  W.  3. 

Note  :  Chief  Justice  said  that  if  there  was  a  service  for  a  year,  on  a  hiring  from 
week  to  week,  and  then  a  hiring  for  a  year,  and  serving  for  forty  days,  that  he  should 
adjudge  [28]  that  a  settlement;  reason  is,  because  till  the  last  statute  was  made,  aa 
hiring  for  a  year,  and  forty  days'  service  made  a  settlement,  in  regard  that  the  hiring 
for  a  year  shewed  that  the  person  was  not  likely  to  become  chargeable,  for  that  he 
was  able  to  work,  etc.  So  forty  days  is  a  good  settlement  to  an  apprentice  in  respect 
of  his  skill  and  art,  by  which  he  is  supposed  unlikely  to  become  chargeable :  so  a 
person  that  has  paid  parish  dues,  or  served  offices  in  a  parish,  gains  a  settlement  by 
forty  days,  because  he  is  supposed  a  person  of  substance,  and  unlikely  to  become 
chargeable,  who  is  so  called  upon  ;  but  the  late  Act  requiring  a  service  for  a  year 
as  well  as  an  hiring,  we  think  it  sufficient  if  the  words  be  answered,  considering  this 
with  the  design  of  the  former  statutes. 

Easter,  Second  of  King  George. 
The  King  against  King. 

It  was  moved  by  Mr.  Whitaker  to  quash  a  conviction  grounded  on  the  statute  of 
5  Anne,  c.  14,  for  keeping  a  gun  not  being  qualified. 

The  exception  taken  was,  that  the  Statute  5  Anne  extends  not  to  keeping  a  gun  ; 
for  the  words  are,  if  any  person  shall  keep  or  use  (not  being  qualified  according  to 
the  Act)  tunnels,  hare-pipes,  etc.  or  any  other  engine,  for  the  destroying  of  game, 
(omitting  the  word  gun)  shall  forfeit  five  pounds :  so  that  the  general  words  or  any 


28  SESSIONS    CASES    ADJUDGED    IN    THE  SESS.CA8.29. 

Other  engine,  must  be  understood  to  be  such  engines  as  are  directly  for  the  use,  and 
can  be  for  no  other  purpose.  Whereas  a  gun  is  proper  to  be  kept  for  the  defence  of 
a  man's  house,  atid  this  construction  is  inforced  by  22  and  23  Car.  2,  c.  25,  for  there 
a  gun  is  forbid  expressly  (tho'  without  a  penalty)  by  persons  not  qualified. 

To  which  Parker,  Chief  Justice,  and  Prat  Justice,  agreed  and  said,  that  this  Act 
mentioning  tunnels,  hare-pipes,  etc.  which  are  engines  framed  for  no  other  purpose 
than  for  the  destruction  of  game,  and  concluding  with  the  general  words,  or  any  other 
engine,  these  words  must  be  construed  to  mean  such  engines  of  the  same  nature  as 
were  before  mentioned,  especially  since  the  word  gun  was  omitted  in  this  statute,  all 
the  other  words  in  the  22  and  23  Car.  2,  expressly  mentioned,  and  that  this  construc- 
tion ought  the  rather  to  prevail,  since  a  gun  is  sometimes  necessary  for  the  defence 
of  a  man's  house. 

But  Mr.  Justice  Powis  and  Eyre  were  of  the  contrary  opinion,  for  that  it  was 
called  an  engine  for  destruction  of  game,  in  22  and  23  Car.  2,  and  prohibited  to  be 
kept  by  that  Act,  and  made  liable  to  a  seizure,  it  shall  be  taken  to  be  an  engine  for 
destruction  of  game  within  the  5  Anne,  that  Act  being  made  to  enforce  all  other  laws 
against  destroying  the  game.  Note  ;  it  was  said  by  Lord  Parker  in  arguing  in  this 
case,  that  walking  about  with  a  gun  with  intent  to  kill  game,  will  be  evidence  of 
using  it  for  that  purpose. 

The  Court  being  divided  it  was  adjourned. 


The  Same  Term. 
Parish  of  St.  Peters  against  Hallowell  in  Oxford. 

Question  was  whether  Francis  Milliton  being  a  certificate  person  from  St.  Peters, 
and  hired  by  John  Ploston  at  Lady  Day  1713,  to  serve  him  for  one  year,  should  gain 
a  settlement  in  H.  notwithstanding  Statute  12  Anne,  which  says  no  hired  servant, 
coming  by  certificate,  shall  gain  a  settlement  after  23d  July  1713. 

It  was  objected,  that  though  the  hiring  for  a  year  was  before  the  Act,  yet  as  the 
service  was  not  performed,  consequently  no  settlement  gained  before  the  Act,  she 
should  not  gain  a  settlement  in  H.  and  urged,  that  the  words  of  the  Act  imported  as 
much. 

Chief  Justice  :  Here  was  a  service  for  forty  days  after  the  hiring,  and  therefore 
the  settlement  gained  before  the  Act  was  made,  unless  there  be  somewhat  to  defeat 
it ;  for  if  she  had  been  hired  in  H.  and  served  forty  days,  and  after  her  mistress 
moves  from  one  parish  to  anothei',  and  stays  not  long  enough  in  any  for  her  to  gain 
a  settlement,  she  shall  have  a  settlement  in  H.     Shew  cause. 


[29]    The  Same  Term. 
King  against  Parish  of  Limehouse. 

An  order  for  the  succeeding  church-wardens  to  pay  sixty  pounds  to  reimburse 
the  former  church-wardens.     This  is  improper. 

In  Queen  and  Taxoney,  mandamus  was  sent  to  make  a  rate  to  reimburse  church- 
wardens, and  upon  the  return  it  was  held  improper.  The  43  Eliz.  has  impowered 
justices  to  make  rates  to  provide  for  casual  poor,  but  not  to  reimburse,  that  Act  only 
directs  that  tho  surplus  raised  by  church-wardens  shall  be  paid  over,  and  does  not 
suppose  they  can  be  out  of  pocket ;  for  they  have  power  to  make  as  many  rates  as 
will  reimburse  during  the  office. 

Mr  Justice  Eyre :  An  order  to  reimburse  out  of  money  to  be  raised  would  be 
wrong,  as  in  case  of  Queen  and  TawneJj.  But  this  is  only  a  direction  to  reimburse  the 
church  wardens  out  of  monies  that  were  paid  over  by  the  overseers  by  mistake,  so 
that  this  was  money  raised  during  his  office,  and  subject  to  the  account.     Adjourned. 
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Trinity,  1  George  1715. 
Parish  of  Alsly  againd  Rumsly. 

B.  is  removed  from  R.  to  A.  and  adjudged  likely  to  become  chargeable  to  A.  and 
there  is  no  adjudication  that  he  is  likely  to  become  chargeable  to  R.  the  place  whence 
he  is  removed. 

Court :  We  are  not  to  remove  a  man  from  his  residence,  unless  it  be  plain  that 
he  is  likely  to  become  chargeable,  and  not  argiimentatively,  because  he  is  likely  to 
become  chargeable  to  one  place,  that  he  is  likely  to  become  chargeable  to  another. 

A  man  may  be  likely  to  become  chargeable  to  one  place,  and  not  to  another,  on 
account  of  work  which  he  can  never  want  there  (as  in  coal-mines,  etc.)  which  he  may 
want  in  another.     Quashed. 

The  Same  Term. 
King  against  The  Inhabitants  of  Brag. 

An  order  of  justices  is  removed  by  a  certiorari,  and  there  is  a  variance  between 
the  return  and  the  original  order,  viz.  in  the  original  order  it  is  said,  that  Francis 
Word  was  a  servant  in  husbandry,  and  in  the  retuin  of  the  clerk  of  the  peace  it  is 
said,  that  he  was  a  hired  servant.     Note  ;  the  parties  consented  to  amend  this. 

Mr.  Justice  Eyre  said  that  the  Court  never  suffered  any  amendment  in  the  body 
of  the  order ;  that  a  caption  might  be  amended  the  same  term,  but  not  even  that  in  a 
second  terra. 

The  parties  consent  signifies  nothing,  for  that  it  was  not  an  amendment  of  any- 
thing transacted  between  the  parties,  but  of  a  justice  of  peace's  order. 

The  Master  said  it  was  never  done. 


The  Same  Term. 
Parish  of  Hitchin,  Hotham  against  Sutton  Balans. 

Francis  Everet  the  son  of  Robert  Everet,  of  Otbam,  is  removed  by  order  of  two 
justices  from  Sutton  to  Otham,  O.  appeals  to  the  next  sessions  against  this  order  of 
the  justices,  and  on  the  appeal,  O.  is  adjudged  to  be  his  last  legal  settlement,  and  the 
order  confirm'd ;  afterwards  the  parish  of  Otham  removed  him,  by  the  name  of 
F.  Everet  the  son  of  Robert  Everet  of  Hitchin,  by  an  order  of  justice  to  Hitchin. 

In  this  case  it  was  resolved  as  formerly  in  the  case  of  Ryslip,  Hendon  and  Harrow, 
that  if  a  person  be  removed  from  A.  to  B.  and  B.  appeals  against  this  order,  and  it 
be  confirmed  [30]  that  judgment  is  final,  and  they  are  tied  down  by  it,  so  that  they 
can  never  appeal  on  pretence  of  a  subsequent  settlement. 

And  that  if  in  such  a  case  there  be  different  descriptions  of  the  person  in  the  last 
order,  from  what  was  in  the  former,  and  affidavit  be  made  that  there  is  a  question 
about  the  identity  of  the  persons,  the  Court  will  direct  a  trial  whether  it  be  the  same 
person  or  not. 

Hilary,  Second  of  King  George,  1715. 
Parish  of  Elsing  against  The  County-Gaol  of  Herefordshire. 

A  bastard  was  born  in  the  county  gaol. 

Question  was,  whether  the  settlement  of  the  child  should  be  in  the  parish  where 
the  mother  had  a  settlement,  or  in  the  gaol. 

On  reference  the  Judges  of  Assize  resolved  the  settlement  to  be  in  the  gaol,  and 
accordingly  an  order  was  made  by  two  justices,  which  on  appeal  to  the  sessions,  was 
quashed  for  want  of  form,  and  a  contrary  order  made,  which  the  Court  was  now 
moved  to  quash,  and  to  make  a  new  order  according  to  the  opinion  of  the  Judges  of 
Assize. 


30  SESSIONS   CASES   ADJUDGED   IN   THE  SESS.CAS.31. 

Chief  Justice  :  It  has  been  held  that  people  in  the  house  of  correction  ought  to  be 
considered  as  inhabitants  of  the  place  they  were  of  before ;  for  they  are  put  there 
only  for  safe  custody. 

Resolved  that  the  settlement  was  with  the  mother. 

The  Same  Term. 
Stone's  Case. 

Order  by  justices,  that  Stone  should  pay  to parish,  towards  maintenance 

of  a  bastard  child  of  his,  two  shillings  and  six  pence  per  week,  till  he  should  be  twelve 
years  old,  and  that  then  he  should  give  five  pounds  to  put  him  out  apprentice,  and 
farther,  that  he  should  give  security  for  the  performance  of  the  order. 

Several  cases  cited  out  of  Keble. 

Chief  Justice  :  The  cases  in  Keble  are  not  law  ;  they  go  upon  a  wrong  foundation, 
for  in  them  it  is  supposed,  that  the  Act  was  made  only  to  relieve  the  parish  from  the 
burthen  of  such  children  ;  but  the  statute  had  other  views,  for  it  is  likewise  that  the 
child  may  have  somewhat  to  live  on,  and  also  for  a  punishment  to  the  offender.  And 
by  the  Court  quashed  as  to  the  security  only. 

The  Same  Term. 
King  against  The  Inhabitants  of  Clerkenwell. 

Motion  to  quash  a  special  order  of  sessions,  reciting  that  there  was  an  appeal  to 
them  against  a  poor's  rate,  that  they  referred  it  to  two  persons  to  examine  the  matter, 
and  to  report  to  them  the  case,  and  what  they  should  think  proper  to  be  done  in  it. 
The  referees  after  examination  reported,  and  the  justices  accordingly  ordered  the  rate 
to  be  in  this  manner;  that  all  persons  who  were  possessors  or  occupiers  of  land  or 
houses,  etc.  within  the  parish,  should  be  rated  for  so  much  personal  estate  and  rents 
as  they  were  charged  for  in  the  King's  tax  book,  with  an  exception  of  such  as  are 
likely  to  become  chargeable,  etc. 

First  objection  ;  that  the  power  of  the  justices  was  delegated  by  them  to  another 
which  they  cannot  do. 

Secondly  ;  that  it  was  unequal,  and  not  as  it  ought  to  be;  for  this  having  refer- 
ence to  the  King's  tax,  no  one  by  virtue  of  this  can  be  charged  for  anything  he  is 
not  charged  for  in  the  King's  book ;  and  though  several  will  not  be  charged  for  so 
much  as  they  ought,  for  there  are  several  things  which  are  not  chargeable  with  the 
King's  tax,  which  are  chargeable  with  the  poor's  rate,  etc.  as  charities,  all  personal 
estates  in  the  funds,  etc. 

[31]  Besides,  there  are  great  abuses  in  the  King's  tax,  several  people  not  charged 
that  ought ;  others  with  not  so  much  as  they  ought,  and  others  with  more  in  propor- 
tion to  other  people. 

Besides,  the  book  is  not  to  be  come  at  by  every  one. 

Thirdly  ;  this  order  is  made  without  quashing  that  on  which  the  appeal  was  made, 
so  that  there  are  two  rates  on  the  parish  instead  of  one,  and  they  are  now  actually 
levying  on  the  first. 

Chief  Justice  :  Justices  cannot  delegate  their  power  to  any,  but  this  is  not  so,  for 
what  is  done  is  only  to  take  ofl'  the  trouble  of  the  examination  of  the  Court,  and  which 
is  almost  impossible  for  the  Court  to  do,  it  is  only  in  assistance  of  the  Court,  and  what 
they  reported  might  be  excepted  against,  by  any  one  that  imagined  himself  injured, 
and  must  be,  as  it  was  in  this  case,  the  act  of  the  Court,  by  its  agreeing  to  it,  and 
ordering  that  the  rate  shall  be  observed  and  levied. 

These  persons  were  like  Masters  in  Chancery.  If  the  justices  have  looked  into 
the  rate  referred  to,  it  is  the  best  and  most  proper  way  that  they  can  take,  to  order 
that  such  a  rate  or  book  shall  be  observed  ;  for  though  it  may  possibly  be  unequal 
for  the  reasons  given,  yet  it  is  probably  the  most  equal  that  can  bo  made;  for  it  is 
impossible  to  make  one  that  shall  bo  in  every  iTistance  equal. 

The  money  in  the  funds  seems  considerable  and  apparent  in  the  parishes  about 
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London,  because  there  are  always  some  who  have  money  in  them.  But  in  others 
farther  off  and  in  the  country  it  is  not;  because  in  these  they  are  scarce  known,  much 
less  made  use  of.  As  to  the  making  a  new  rate,  he  said  he  supposed  it  was  no  more 
than  altering  the  old  one,  by  writing  it  fair  in  another  piece  of  paper,  which  is  better 
than  by  putting  in  that  which  is  wanting  in  the  charge  of  some,  and  blotting  out  that 
which  is  too  much  with  respect  to  others,  in  the  old  one. 
Court  ordered  counsel  to  be  heard  on  both  sides. 

Easter,  Second  of  King  George. 
St.  Giles's  against  St.  Margaret's  Westminster. 

A  woman  having  gained  a  settlement  marries  a  foreigner. 

Question,  whether  she  shall  not  so  far  partake  of  the  circumstances  of  her  husband, 
as  to  lose  her  former  settlement;  for  if  she  doth  not  partake  of  the  fate  of  her 
husband,  it  will  cause  a  divorce. 

Contra  were  urged  the  case  of  Dunspole  ami  Wisbormgh  Green,  and  of  Hanny  and 
Maston. 

And  that  in  this  case  the  man  was  dead,  so  that  it  can  cause  no  separation. 

The  Court  seemed  to  think,  that  the  settlement  is  revived,  being  only  in  suspence 
during  the  life  of  the  husband. 

Note  ;  Chief  Justice  said  in  this  case,  that  if  a  woman  having  a  settlement,  marries 
a  man  that  has  none,  that  if  the  husband  dies  she  must  be  sent  to  her  last  legal 
settlement  before  marriage. 

It  was  urged  by  Serjeant  Darnell,  that  as  her  husband  was  not  removeable  from 
the  place  where  he  was,  that  she  was  settled  at  the  place  where  she  last  was  forty  days. 

But  by  Chief  Justice  :  Where  a  person  stays  forty  days  in  a  place,  whence  they  have 
a  right  not  to  be  removed,  that  gains  a  settlement ;  otherwise  where  they  only  stay 
in  a  place  because  they  do  not  know  where  to  remove  them. 

Chief  Justice  said  in  this  case,  that  he  did  not  know  that  a  foreigner  had  a  right 
to  be  maintained  in  any  place  to  which  he  came,  but  that  they  might  let  him  starve. 

Adjudged  in  Hilary,  3  George,  that  she  should  be  sent  to  her  settlement  gained 
before  marriage,  though  the  order  affirmed  as  to  her ;  but  this  order  sending  a  child 
above  seven  years  old  from  St.  Giles's,  which  was  the  place  of  his  birth,  to  St. 
Margaret's,  with  the  mother,  which  was  her  last  legal  settlement  before  marriage,  was 
quashed  as  to  the  child. 

[32]    Trinity,  Second  of  King  George,  1716. 
Parish  of  Pancras  against  Rumbald,  County  of  Sussex. 

Two  justices  of  peace  3d  January  make  an  order  to  remove  a  poor  person  from 
Pancras  to  R.  upon  suggestion  that  he  rented  not  a  tenement  there  of  101.  per  annum, 
and  after,  viz.  on  the  5th  of  January,  on  further  information,  make  another  order 
in  the  nature  of  a  supersedeas,  and  do  thereby,  as  far  as  they  can,  to  revoke  their 
former  order  ;  the  suggestion  upon  which  that  was  made  being  false.     Therefore, 

It  was  moved,  that  the  last  order  in  nature  of  a  supersedeas,  might  be  quashed, 
the  justices  having  no  power  to  make  it. 

Chief  Justice  :  It  is  very  proper  for  thera,  if  they  are  misinformed,  to  supersede 
the  order  made  on  such  misinformation. 

It  would  be  very  inconvenient  for  us  to  quash  this  last  order,  for  that  would  make 
it  in  effect  irreversible,  since  they  have  acquiesced  under  the  validity  of  the  supersedeas, 
and  slipt  the  appeal. 

Indeed  it  would  make  a  difference  if  the  man  was  actually  removed  upon  the  fii'st 
order.  But  this  order  not  being  upon  the  face  of  it  void,  it  is  not  proper  to  quash 
it ;  it  should  appear  that  he  was  removed. 

There  is  no  inconvenience  in  not  quashing  the  supersedeas,  for  you  may  go  to  two 
other  justices  to  remove  the  man,  if  he  be  not  well  settled  there. 

Lord  Chief  Justice  Prat :  Before  removal  the  justice's  authority  is  not  executed. 
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but  after  removal  it  had  been  executed,  and  then  the  supersedeas  had  been  void, 
so  nothing  done  in  it. 

The  Same  Term. 
Parish  of  Chatham  in  Kent  against  Shardon  in  Shropshire. 

Order  of  removal  returned  in  paper. 

The  Court  seemed  to  think,  not  good  return,  and  cause  to  quash,  but  the  parties 
not  complying  with  what  the  Court  thought  reasonable  (viz.  to  refer  it  to  Judge  of 
Assize)  Court  refused  to  quash  though  after  referred  by  consent. 


Michaelmas,  Third  of  George. 
The  King  against  Higworth,  Wilts. 

Order  of  sessions  to  pay  A.  and  B.  being  poor  persons,  three  shillings  per  week, 
so  long  as  they  shall  continue  poor. 

First  objection  ;  that  it  did  not  appear  that  there  was  any  appeal  to  sessions  ;  and 
that  the  sessions  had  no  original  power  to  make  orders  for  relief,  and  likened  to  cases 
of  settlements.  But  not  allowed  ;  for  in  cases  of  settlements,  order  at  sessions  is  final, 
and  hinders  appeal,  but  succeeding  sessions  may  alter  orders  for  relief  of  poor  made 
in  a  former  sessions. 

You  will  not  find  in  any  Act  any  power,  that  either  the  justices  or  sessions  have 
to  make  orders  for  relief  of  poor,  but  they  having  taken  upon  them  such  power,  8  and  9 
W.  3,  seems  to  admit  it,  and  directs  in  what  manner  poor  shall  be  relieved,  etc. 

Secondly ;  the  order  being  to  relieve  so  long  as  they  continue  poor  is  naught, 
but  not  allowed ;  for  by  Chief  Justice :  If  they  have  power  to  relieve  a  poor  person, 
they  may  relieve  him  so  long  as  he  continues  poor,  and  the  order  ought  to  be  pro- 
visional, i.e.  so  long  as  the  cause  of  their  relief  lasts,  and  it  ought  not  to  be  absolute 
till  the  order  be  repealed. 

Thirdly  ;  that  it  does  not  appear  that  they  were  impotent,  etc.  and  unable  to 
maintain  themselves.     Therefore  quashed  for  the  last  exception. 

See  the  case  of  The  Queen  against  Gully,  86. 


[33]    The  Same  Term. 
The  King  against  Stoke  Cumber. 

Justices  make  an  order,  that  whereas  the  poor  had  time  out  of  mind  been  relieved 
on  Saturday,  they  should  be  relieved  as  usual  on  Saturday,  and  not  on  Sunday. 

Motion  to  quash.  But  the  Court  said,  that  the  justices  may  order  the  day  of 
distributing  bread  to  be  changed. 


The  Same  Term. 
Parish  of  Workesvvorth  against  Basington. 

Order  of  removal  was.  Whereas  it  appears  to  us  on  complaint,  that  such  a  one 
came  into  the  parish  of  W.  contrary  to  law,  and  is  likely  to  become  chargeable,  we 
adjudge  B.  the  place  of  his  last  legal  settlement.  On  motion  to  quash  it,  objection, 
that  there  was  no  adjudication  that  he  was  likely  to  become  chargeable.  But  not 
allowed  ;  for  there  are  only  two  adjudications,  and  it  is  included  under  the  first,  and 
by  Chief  Justice,  it  is  one  of  the  best  orders  I  ever  saw. 

By  Lord  Chief  Justice  Prat  it  had  not  been  well,  whereas  it  appears  to  us  by 
complaint.     Confirmed. 
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The  Same  Term. 

Parish  of  Upton  in  Worcestershire,  against  Chepel  Honiborn 
IN  Gloucestershire. 

Motion  to  quash  an  order  of  removal. 

First  objection  ;  complaint  that  A.  is  likely  to  become  chargeable,  but  not  said 
that  he  came  into  the  parish  against  law,  it  is  ill,  though  in  the  adjudication  it  be 
said  so,  for  the  adjudication  cannot  help  it  more  than  a  conviction  can  help  an  imperfect 
information,  or  than  the  finding  a  jury  can  help  an  immaterial  issue.  B\it  not  allowed  ; 
for  complaint  that  he  is  likely  to  become  chargeable  to  Chepel  Honiborn,  but  only 
that  he  was  last  legally  settled  at  Upton,  and  for  this  cause  quashed,  unless  cause. 


The  Same  Term. 
Parish  of  Woverton  against  Stoke  Cultrum,  Cumberland. 

Sessions  on  appeal  discharge  Woverton  from  keeping  and  send   her  to 

Stoke  Cultrum,  to  be  there  provided  for  according  to  law. 

Objection  ;  that  it  is  ill  tjecause  not  conclusive. 

Chief  Justice  :  It  is  very  well,  for  it  is  no  more  than  that  while  she  stays  there 
they  should  provide  for  her  as  by  law  they  ought,  and  does  not  conclude  them  from 
removing  her  elsewhere. 

The  Same  Term. 
The  King  against  Parish  of  Pincehorton,  Oxford. 

Agreed  in  this  case,  that  a  wife  is  to  be  sent  to  her  husband's  settlement  though 
she  never  lived  with  him  there. 

Note ;  order  was,  whereas  A.  was  born  in  such  a  parish,  we  do  therefore  adjudge 
him  to  be  last  legally  settled  there  ; 

By  Mr.  Justice  Eyre  held  well,  birth  being  a  good  foundation  of  settlement,  and 
we  are  not  to  imagine  cases  (as  that  his  father  or  he  might  do  some  act  to  gain  a 
settlement  elsewhere)  to  make  it  ill. 


The  Same  Term. 
The  King  against  Twiford. 

Order  to  pay  over  to  succeeding  overseers  eight  pounds,  quashed,  because  not  said, 
wherefore,  etc.  and  there  being  a  note  given,  by  order  of  sessions,  for  the  payment 
of  this  money. 

By  Mr.  Justice  Eyre,  the  order  being  quashed,  the  note  must  be  delivered  up. 

[34]    The  Same  Term. 
Parish  of  Trinity  against  Shoreditch. 

It  was  agreed  that  Tanner  should  serve  Green  as  a  barber  for  seven  years,  and  in 
order  thereto  was  to  be  bound  to  Trewby  a  vintner,  and  accordingly  was  bound 
to  T.  and  served  Green  three  years  in  Trinity  parish. 

Adjudged  well  settled  at  Trinity,  Trewby  being  as  a  trustee  for  Green,  and  the 
service  to  Green  is  as  much  within  the  Act  as  if  bound  to  him. 

In  like  manner  as  where  an  apprentice  is  turned  over,  in  which  case  the  first  master 
is  as  a  trustee  for  the  second,  and  the  place  where  such  apprentice  lives  forty  days 
is  the  place  of  his  settlement. 
K.  B.  XXII.— 2 
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The  Same  Term. 

The  King  against  Bond. 

Indictment  on  the  10  and  11  W.  3,  for  erecting  a  private  lottery:  quashed,  for 
there  is  a  penalty  given  by  the  statute,  and  a  method  chalked  out  by  the  statute, 
viz.  by  action  to  recover  it. 

The  Same  Term. 

The  King  against  Gill. 

Exception  to  an  order  of  sessions,  that  an  apprentice  was  discharged  in  the  absence 
of  his  master,  at  least  it  did  not  appear  that  the  master  was  summoned  or  was  present, 
therefore  the  order  of  sessions  was  quashed  for  this  exception. 

Easter,  Third  of  King  George,  1717. 
The  King  against  Barnes. 

Justices  at  sessions,  without  complaint,  make  an  order  for  the  setting  aside  an 
assignment  of  an  apprentice,  and  that  the  old  master  provide  for  him.  It  being 
moved  to  set  aside  this  order,  Glyde  Serjeant  urged  in  maintenance  of  it,  that  it  was 
not  a  judicial  order,  but  only  a  regulation,  and  no  more  than  the  law  said.  By  Parker, 
Chief  Justice,  Sessions  cannot  set  aside  au  assignment,  and  the  master  of  a  parish 
apprentice  may  assign  him  over  as  well  as  any  other.  The  jurisdiction  of  the  justices 
extends  no  farther  than  to  the  person  of  the  master,  to  force  him  to  take  care  of  his 
apprentice ;  but  in  what  manner  he  does  it,  whether  in  his  own  house  or  otherwise, 
is  nothing  to  them. 

In  the  indenture  the  master  covenants  to  provide  for  and  instruct ;  does  he  not 
answer  the  covenant  in  turning  him  over  to  another  who  does  provide  for  and 
instruct  him  1 

But  if  the  assignee  of  the  apprentice  does  not  provide  for  him,  the  first  master  may 
be  compelled  to  do  it,  and  he  may  take  his  remedy  over.     Quashed. 

The  Same  Term. 

The  King  against  The  Parish  of  Stoke  Guerry. 

An  order  to  pay  money  to  a  poor  person,  without  saying  that  he  was  poor  and 
impotent,  and  not  able  to  work,  (which  is  the  description  given  in  43  Eliz.  of  those 
persons  who  are  to  be  relieved  with  money)  was  quashed  on  the  authority  of  the 
cases  of  The  King  against  Gully,  Easter,  1  George,  and  of  The  King  and  Highworth, 
Mich.  3  George.     Cases  cited  1  Keb.  489.     2  Keb.  643,  744.     5  Mod.  197. 

The  Same  Term. 
Parish  of  St.  Olives  Old  Jury,  London,  against  Mile-End,  Middlesex. 

It  was  moved  by  Mr.  Corbet  to  quash  an  order  of  sessions,  in  which  the  case  being 
specially  stated,  it  was  thus. 

A  cobler  took  a  stall  in  St.  0.  just  big  enough  for  himself  to  sit  in,  at  ten  pence 
per  [35]  week,  he  afterwards  took  one  John  Owen  an  apprentice,  who  served  him 
in  the  street,  and  ran  of  his  errands  for  six  months,  and  both  the  master  and  the 
apprentice  lodged  out  of  the  parish  of  St.  O.  and  each  of  them  in  different  parishes. 
The  sessions  adjudged  this  to  be  a  good  settlement  in  St.  O. 

Serjeant  Darnel  urged  in  maintenance  of  this  order  of  sessions,  that  the  service 
and  not  the  lodging  is  esteemed  the  inhabitancy,  and  likened  it  to  the  case  of  a  hired 
servant,  to  a  sojourner  who  gains  a  settlement  by  virtue  of  his  service ;  besides  that 
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the  service  is  notorious,  whereas  the  lodging  is  private ;  that  it  wa,s  not  necessary  to 
lie  in  a  parish  to  make  one  an  inhabitant;  for  a  person  possessing  lands,  though  he 
lives  out  of  the  parish,  is  an  inhabitant  for  repairs  of  the  church. 

Parker,  Chief  Justice  :  Is  the  cobler  an  inhabitant  by  virtue  of  his  stall,  or  a 
resiant  that  may  be  summoned  to  the  court  leet?  My  Lord  Coke  says,  that  where  a 
house  stands  in  two  leets,  the  owner  is  resiant  in  that  leet  where  his  bed  stands. 

This  is  not  like  the  case  of  a  hired  servant  to  a  sojourner,  for  a  sojourner  is  an 
inhabitant.  A  porter  plying  at  the  corner  of  a  street  may  as  well  give  an  apprentice 
a  settlement  in  the  parish  where  he  plies. 

A  man  possessing  lands  in  a  different  parish  from  that  in  which  he  lives,  may 
stand  in  the  place  of  an  inhabitant,  to  pay  as  such,  but  is  not  properly  an  inhabitant. 

Inhabitancy  is  a  qualification  requisite  for  an  apprentice  to  gain  a  settlement.  I 
do  not  see  that  there  is  a  settlement  in  any  of  these  three  parishes,  for  he  was  not 
with  his  master.     Quashed  by  the  Court. 

Easter,  Third  of  King  George. 

Parish  of  St.  Andrews  against  Parish  of  St.  Brides. 

Upon  a  special  order  of  sessions,  the  case  appeared  to  be,  that  one  Elizabeth 
Francis  being  covert,  parts  from  her  husband,  and  after  six  years  separation  thinking 
her  husband  was  dead,  marries  one  Don,  and  has  eight  children  all  born  in  St. 
Mary-Overs,  whereof  three  are  living,  and  christened  by  the  name  of  Don ;  Don  the 
second  husband  dies,  and  nine  months  after  his  death  she  moves  into  the  parish  of 
St.  Andrews. 

Upon  a  question  at  the  sessions,  in  what  parish  these  three  children  were  settled, 
they  adjudged  them  to  be  settled  in  St.  Brides,  the  place  where  her  first  husband 
was  last  legally  settled.  (Note ;  the  order  did  not  set  forth  that  he  was  then  an 
inhabitant  there.)  Note ;  it  appeared  by  the  order  that  he  had  not  seen  her  for 
seventeen  years,  but  that  they  had  both  lived  in  London  all  the  while. 

It  was  moved  by  Mr.  Birch  to  quash  this  order  of  sessions,  for  that  the  three 
children  were  bastards,  and  were  therefore  settled  at  the  place  of  their  births. 
Salk.  123,  was  cited  as  a  case  in  point,  where  it  is  said,  that  if  a  special  verdict  find 
that  the  husband  had  not  access  after  separation  by  agreement,  the  issue  is  bastard, 
for  such  finding  destroys  the  presumption  that  he  had  access.  So  here  the  order 
setting  forth  that  he  had  not  seen  her  seventeen  years,  but  had  lived  with  another 
man,  etc.  sufficiently  destroys  the  presumption  that  he  had  access,  for  the  special 
matter  set  forth  in  the  order  is  as  strong  as  the  finding  of  a  jury. 

It  was  insisted  by  Mr.  Morley,  contra,  that  the  husband  being  within  the  four 
seas,  the  law  would  presume  access,  7  H.  4,  fo.  9.  1  Ro.  358,  and  likewise  insisted 
that  the  wife  was  not  good  evidence,  it  being  against  her  husband.  But  not  allowed, 
for  the  parishes  are  only  concerned. 

By  Parker,  Chief  Justice,  this  differs  not  from  a  special  verdict  as  to  the  presump- 
tion ;  if  a  woman  take  a  second  husband  and  live  with  him,  why  should  not  the  law 
look  upon  the  issue  as  his,  especially  when  they  are  baptized  as  his  children  by  his 
name. 

Besides,  the  presumption  holds  only  till  the  contrary  is  proved,  and  here  is  as 
strong  a  proof  as  possible. 

The  order  was  quashed  nisi,  as  to  the  children,  and  the  settlement  of  the  mother 
was  not  controverted. 

Note ;  it  was  formerly  resolved  in  the  case  of  The  Queen  and  InJmbitants  of  West- 
minster, [36]  that  it  shall  be  presumed  that  a  child  born  after  a  divorce  from  bed  and 
board,  is  a  bastard,  unless  the  contrary  be  proved  on  the  other  side.  See  Co.  Lit. 
Ab.  329,  33  a. 

Note  also,  that  in  this  case  Parker,  Chief  Justice,  said  that  he  did  not  see  how 
these  children,  if  they  had  not  been  bastards,  could  have  a  settlement  in  St.  Brides, 
they  never  having  been  in  St.  Brides,  nor  sent  thither  (for  ought  appeared  in  the 
order,  it  being  only  said,  that  Francis  was  last  legally  settled  there,  and  not  that  he 
was  then  an  inhabitant  in  St.  B.)  while  the  father  was  there,  and  "  that  they  could 
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not  be  sent  to  a  place,  where  the  father  had  only  a  right  to  a  settlement,  and  likened 
it  to  the  case  where  a  man  has  an  estate  in  a  parish,  he  cannot  be  sent  thither,  unless 
he  had  lived  there  forty  days,  but  that  if  the  children  had  been  there  with  the  father 
forty  days,  then  they  would  have  had  a  good  settlement." 

Trinity,  Third  of  King  George,  1717. 
Parish  of  Fishel  against  Angor. 

It  was  objected,  by  Mr.  Reeve,  to  an  order  of  sessions,  charging  occupiers  of  land 
in  A.  (which  is  really  an  extraparochial  place)  with  a  contribution  to  the  relief  of  the 
poor  of  the  parish  of  F.  in  another  hundred,  that  it  did  not  appear  they  had  been 
before  two  justices,  who  had  adjudged  that  there  was  no  place  within  the  hundred 
which  was  able  to  assist  the  said  parish,  which  by  the  43  Eliz.  is  required,  before  the 
justices  at  sessions  can  have  any  jurisdiction  to  charge  persons  living  out  of  the 
hundred  :  but  this  objection  was  not  allowed. 

For  by  the  Court,  the  statute  gives  two  original  jurisdictions,  and  for  two  purposes, 
viz.  to  two  justices  to  chaige  the  persons  within  the  hundred,  and  to  the  sessions  to 
charge  persons  out  of  the  hundred  ;  and  the  sessions  do  not  proceed  on  appeal,  but 
on  their  own  jurisdiction,  and  there  is  no  occasion  for  any  other  declaration  than  such 
as  to  intitle  them  to  a  jurisdiction  ;  and  that  is  sufficiently  set  forth  in  the  order,  it 
being  said  that  the  people  within  the  hundred  are  unable,  etc.  besides,  the  justices 
doing  nothing  is  sufficient  to  give  the  sessions  a  jurisdiction,  for  that  it  appears 
sufficiently  to  them,  that  the  hundred  is  unable.  To  what  end  should  two  justices 
adjudge  the  hundred  insufficient '?  for  notwithstanding  such  adjudication  ;  if  any  other 
two  justices  should  charge  any  persons  within  the  hundred,  that  would  be  a  good 
charge,  and  exclude  the  jurisdiction  of  sessions,  for  the  said  two  justices  are  only 
justices  within  the  division  ;  besides  an  adjudication  is  only  to  maintain  their  own 
acts,  and  not  to  maintain  the  acts  of  others. 

In  the  case  of  apprentice  there  is  a  direction  to  two  justices  to  endeavour  to 
reconcile  the  master  and  servant,  etc.  yet  it  has  been  adjudged  that  they  may  go  in 
the  first  instance  to  sessions,  although  there  is  something  prescribed  to  be  done  by  the 
justices  ;  a  fortiori  here,  there  being  nothing  prescribed  to  be  done  by  the  justices,  the 
hundred  being  unable,  etc. 

The  Same  Term. 
Parish  of  South  Sydenham  against  Lamerton. 

A.  and  W.  were  removed  from  Lamerton  to  South  Sydenham,  having  there  taken 
a  lease  of  lands  of  the  value  of  thirteen  pounds  per  annum,  for  thirty-three  years, 
determinable  on  three  lives,  of  which  lands  to  the  value  of  four  pounds  ten  shillings 
lay  in  S.  S.  the  messuage  and  the  rest  lay  in  Lamerton,  and  the  rent  reserved  was  but 
seven  pounds. 

Two  justices  adjudged  that  A.  was  settled  in  S.  S.  where  he  had  an  undoubted 
settlement  previous  to  the  lease,  which  adjudication  was  confirmed  by  the  sessions. 
Mr.  Serjeant  Glyde  moved  to  quash  this  order. 

Mr.  Reeve,  in  maintenance  of  them,  urged  that  the  statute  13  and  14  Car.  2,  cap. 
12,  says,  that  a  peison  having  a  tenement  under  the  value  of  ten  pounds,  etc.  and  that 
the  reserved  rent  must  be  the  rule  and  measure  of  the  value,  and  though  the  tenement 
be  worth  thirteen  pounds,  that  made  no  alteration. 

By  the  Court :  The  quantity  of  the  rent  is  not  material,  but  the  value  of  the 
tenement.  [37]  If  there  be  a  lease  of  lands  worth  ten  pounds,  and  a  fine  be  paid,  and 
twenty  shillings  only  reserved,  it  is  the  same  thing. 

The  difficulty  is  that  the  lands,  to  the  value  of  ten  pounds,  lie  not  all  in  one  parish  ; 
but  if  the  tenement  be  intirc,  though  the  lands  be  in  dillerent  parishes,  it  seems  to  be 
a  tenement  of  ten  pounds  per  annum  where  the  house  is;  otherwise  where  the 
tenements  are  distinct  and  lie  in  difl'erent  parishes,  as  if  a  tenement  of  eight  pounds 
lie  in  one  parish,  and  a  tenement  of  three  pounds  in  another. 
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A  person  that  can  rent  ten  pounds  per  annum  is  presumed  unlikely  to  become 
chargeable,  therefore  it  is  hard  to  send  him  away.  But  by  Mr.  Justice  Eyre,  under 
ten  pounds,  and  likely  to  become  chargeable,  are  convertible  terms.     Orders  (juash'd. 

The  Same  Term. 
Parish  of  St.  Mary  Colechurch  againd  The  Parish  of  Radcliff. 

J.  Coleson  was  apprentice  to  A.  a  seafaring  man,  and  served  him  a  quarter  of  a 
year,  at  his  house  in  St.  Mary  Colechurch  in  the  day-time,  but  lodged  on  board  a  ship 
in  the  Thames. 

The  justices  at  sessions  adjudged  this  to  make  a  settlement  in  St.  Mary  Colechurch. 
Whereupon  Mr.  Serjeant  Corbet  moved  to  quash  their  order,  and  likened  it  to  the 
case  of  St.  Olives,  Old  Jury. 

By  the  Court:  The  words  of  the  Act  are  binding  and  inhabitancy,  and  a  man  is 
properly  said  to  inhabit  where  he  lodges ;  so  that  when  a  house  stands  in  two  leets, 
the  owner  is  resiant  in  the  leet  where  he  lies,  and  likened  it  to  the  case  above  cited. 
If  it  had  been  set  forth  that  he  went  on  board  to  watch  and  do  service  for  his  master, 
and  to  take  care  that  the  goods  in  the  ship  were  not  imbeziled,  then  by  Chief  Justice, 
he  being  in  his  master's  service  every  day,  that  would  make  a  settlement,  and  so  it 
seemed  to  Prat,  Justice.  But  in  this  case  it  being  only  said,  that  he  lodged  aboard 
a  ship  in  another  parish,  order  quashed. 

Hilary,  Fourth  of  King  George. 

Anonymus. 

An  order  of  removal  being  in  this  form,  viz.  Whereas  complaint  hath  been  made  to 
us,  that  Anno  Stamp  is  come  into  the  parish  of  T.  and  that  she  may  become  charge- 
able, etc.  on  examination,  etc.  we  do  believe  the  same  to  be  true,  and  that  she  was 
last  legally  settled  at  W.  Quashed,  for  the  Act  enables  justices  only  to  remove 
l)ersons  likely  to  become  chargeable,  and  not  persons  that  possibly  may  be  chargeable, 
for  no  one  can  say  who  may  not  be  chargeable. 

Note;  exception  was  likewise  taken  to  the  adjudication;  but  the  Court  took  no 
notice  of  that,  the  order  being  naught  for  the  other  exception. 

Michaelmas,  Fourth  of  George. 
The  King  against  Marriot. 

To  a  conviction  for  keeping  a  greyhound,  objected  by  Serjeant  Pengelly,  that  the 
defendant  not  being  qualified,  etc.  kept  a  greyhound,  but  does  not  say  that  he  had 
not  a  hundred  pounds  a  year,  nor  was  the  son  of  an  esquire,  as  he  ought  to  have 
done,  according  to  1  Saund.  262.     West's  Prec.  §  128,  270,  248. 

Mr.  Reeve  urged,  that  this  conviction  being  on  the  fifth  of  Anne,  pursues  the 
words  of  the  statute,  for  the  particular  qualifications  are  not  there  mentioned,  and  that 
the  cases  cited  are  upon  other  statutes,  where  express  qualifications  are  mentioned. 

Mr.  Pengelly  replied,  that  the  latter  statutes  are  statutes  of  reference  to  2.3  Car. 
so  that  they  must  be  considered  together,  and  therefore  it  will  be  the  same  as  to  this, 
as  if  it  were  a  conviction  on  23  Gar.  for  where  one  statute  creates  an  offence,  and 
another  gives  the  penalty,  both  must  be  recited.     Plowd.  206.     Cro.  Eliz.  7.50. 

[38]  The  Chief  Justice  inclined  that  the  conviction  was  good,  notwithstanding  this 
exception,  for  the  statute  is  negative,  and  it  lies  on  the  defendant  to  shew  which  of 
the  qualifications  he  comes  under. 

But  another  exception  was  taken  by  Mr.  Justice  Eyre,  viz.  that  the  evidence  given 
is  that  the  defendent  is  not  qualified  by  law,  etc. 

And  we  cannot  intend  that  the  witness  did  swear  these  words,  that  the  defendant 
being  a  person  not  qualified,  according  to  the  laws  of  the  land,  to  keep  a  greyhound, 
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did  on  such  a  day  keep,  etc.  for  the  want  of  qualification  depending  upon  particular 
circumstances  required  by  the  statute,  they  must  be  sworn,  and  the  want  of  qualifica- 
tion must  be  adjudged  as  the  consequence.  Prat  Justice  :  This  is  not  right,  if  we 
suppose  that  those  were  the  very  words  of  the  evidence,  but  doubted  whether  this 
might  not  be  taken  for  the  substance,  and  therefore  should  be  understood  to  be  the 
collection  of  the  justices  upon  the  evidence  before  them. 

The  Chief  Justice  thought  it  a  strong  objection,  and  said,  that  the  justices  ought 
to  have  set  forth  the  sense  of  the  evidence  before  them,  and  not  to  make  a  bare 
conclusion  upon  it  of  their  own. 

This  conviction  was  quashed  by  the  whole  Court,  upon  the  authority  of  the  case  of 
The  Queen  and  Haward. 

Easter,  Twelfth  of  Queen  Anne. 

Parish  of  Willerton  against  Waddington. 

An  order  for  the  removal  of  a  certificate  person  must  be  grounded  upon  a  complaint, 
that  the  person  is  actually  chargeable  ;  the  adjudication  must  be,  that  he  is  charge- 
able, and  for  want  of  such  adjudication  this  order  was  quashed. 

The  Same  Term. 
The  King  against  Borne. 

It  was  moved  to  quash  an  order  of  sessions  for  the  defendant,  who  was  ordered 
to  pay  twenty-seven  pounds  in  his  hands  to  the  succeeding  overseers,  six  years 
afterwards. 

Objection ;  the  sessions  have  no  authority  to  take  account,  but  that  is  given  by 
43  Eliz.  to  two  justices.  But  not  allowed  ;  for  by  §  6,  an  appeal  is  given  to  the 
sessions,  and  in  so  general  terms  that  an  appeal  lies. 

Then  it  was  objected,  that  he  should  not,  at  this  distance  of  time,  be  compelled  to 
pay  money  over,  because  the  inhabitants  who  were  intitled  to  the  benefit  of  it  may 
be  altered. 

And  the  case  of  The  Queen  and  The  Inhabitants  of  JFure  was  cited,  where  an  order 
to  reimburse  overseers  sometime  after  the  expiration  of  their  office  was  quashed. 

Because  the  inhabitants  may  be  changed,  and  so  persons  charged  who  were  not  at 
first  liable  ;  for  an  appeal  is  given,  and  no  time  is  limited  for  it. 

But  by  the  Chief  Justice,  if  overseers  neglect  to  make  a  rate  to  reimburse  them- 
selves, according  to  the  authority  given  them  by  Act  of  Parliament,  for  their  benefit, 
they  shall  not  come  a  year  after,  and  have  such  a  rate,  because  the  inhabitants  may 
be  changed,  and  persons  come  into  the  parish  who  were  not  liable  :  but  if  an  overseer 
has  money  in  his  hands,  he  shall  be  forced  to  pay  it  over  at  any  time  after ;  therefore 
the  order  was  confirmed. 

Easter,  Fourth  of  King  George. 

The  King  against  The  Inhabitants  of  Ivinghoe  in  the  County  of  Bucks. 

On  a  special  order  of  sessions  the  case  appeared  to  be,  that  one  Nich.  Young  being 
legally  settled  in  the  parish  of  Solesbury,  was  at  Michaelmas  1715,  hired  into  the 
parish  of  Ivinghoe,  by  John  Knight,  to  serve  him  as  a  shepherd  till  Michaelmas 
following ;  that  he  entered  upon  the  service  and  continued  with  Knight  till  Lady-Day, 
who  then  paid  him  half  a  year's  wages,  and  let  the  farm  to  one  Smith,  who  entered 
and  took  all  the  stock  and  servants,  and  in  harvest  time  took  Young  off  from  keeping 
sheep,  and  sot  him  to  har-[39]-vest  work,  for  which  he  paid  him  five  shillings 
extraordinary  ;  and  at  the  year's  end  paid  him  the  other  half  year's  wages  :  that 
Knight,  when  he  left  the  farm,  never  told  Young  he  was  no  more  his  servant,  nor 
were  there  any  transactions  between  them  towards  dissolving  the  contract,  nor  did 
Young  ever  make  any  new  contract  with  Smith  for  the  last  half  year ;  and  the  justices 
adjudged  the  settlement  in  Ivinghoe,  where  the  service  was. 
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Mr.  Denton  moved  to  quash  this  order,  because  to  make  a  settlement  there  must 
be  both  a  continuance  of  the  contract  and  service,  the  8  and  9  W.  3,  cap.  30,  requir- 
ing that  the  party  continue  in  the  same  service  for  a  year ;  but  here  both  the  contract 
and  service  are  broke  off  at  the  half  year's  end,  and  cited  the  case  of  Riulgivkk  awl 
Dunsfold,  Mich.  9  Anne,  where  there  was  a  hiring  and  service  for  a  quarter  of  a  year, 
then  for  half  a  year,  and  afterwards  for  another  half  year ;  all  which  was  held  to  give 
no  settlement. 

Mr.  Reeve  on  the  other  side  insisted,  that  it  being  expressly  stated,  that  there 
was  no  new  contract,  the  first  must  be  taken  to  have  a  continuance  all  the  year,  and 
that  if  Smith  had  not  paid  Young  the  last  half  year's  wages,  no  doubt  (as  this  case 
stands)  but  he  might  have  come  upon  Knight  for  it ;  that  the  five  shillings  shews  that 
he  was  Knight's  servant  all  along,  for  otherwise  Smith  had  no  occasion  to  give  him 
that  extraordinary  pay.  The  statute  does  not  require  an  identity  of  the  contract,  for 
Hill.  10  Will.  3,  Parish  of  Overton  against  Sleventon,  an  hiring  and  service  for  half 
a  year,  and  then  a  hiring  for  a  whole  year,  and  service  for  half  a  year  was  held  to 
give  a  settlement.  So  Easter,  the  first  of  King  George,  The  King  against  The  Inliah- 
itants  of  Bridewell,  there  was  an  hiring  and  service  for  three  weeks  after  Mich.  1712, 
to  Mich.  1713,  then  an  hiring  to  the  same  master,  and  a  service  for  eleven  months, 
and  this  adjudged  to  gain  a  good  settlement. 

That  by  statute  3  and  4  VV.  and  M.  c.  11,  a  binding  and  inhabitancy  shall  gain  a 
settlement;  so  that  by  the  words  a  binding  is  required,  and  yet  Trinity  13  W.  3,  The 
King  against  The  Inhabitants  of  Eccles  in  the  County  of  Norfolk,  it  was  held,  that  if  the 
master  to  whom  the  binding  was,  assigns  his  apprentice  over  to  another,  a  bare  inhab- 
itancy forty  days  with  the  assignee  gives  a  settlement ;  that  in  this  case  there  is  a 
hiring  and  service  for  a  year  in  the  parish  of  Ivinghoe,  and  that  is  sufficient. 

That  they  did  agree  the  word  same  was  a  word  of  relation,  but  that  it  would  be 
satisfied  by  referring  it  to  the  same  place  ;  that  those  statutes  have  always  had  a  liberal 
construction,  as  that  bearing  offices  in  a  parish  amounts  to  notice  ;  so  the  statute  says 
any  unmarried  person  having  no  child  or  children,  and  yet  a  person,  having  a  child 
which  was  grown  up  and  no  incumbrance  to  him,  was  held  to  be  within  the  statute. 
Trinity,  the  twelfth  of  Queen  Anne,  between  The  Parishes  of  Silveston  against  Ashton  ; 
so  Easter,  the  tenth  of  Anne,  The  Queen  against  Parish  of  Aldenham,  and  Michaelmas, 
first  of  George,  St.  Saviour's  Southwark,  marriage  within  the  year  was  held  to  be  no 
hindrance  of  settlement. 

By  Prat,  Chief  Justice,  the  statute  requires  two  things,  an  hiring  and  a  continu- 
ance in  the  same  service  for  a  year.  There  can  be  no  doubt  but  that  in  this  case  there 
is  a  complete  and  perfect  hiring  for  a  year.  But  the  question  turns  upon  the  service, 
half  of  it  was  a  service  to  Knight,  and  the  rest  was  in  fact  a  service  to  Smith  ;  but 
there  being  no  new  contract  with  Smith,  nor  any  dissolution  of  the  first  contract  with 
Knight,  it  seems  considerable,  whether  the  whole  shall  not  be  taken  to  be  a  service 
to  Knight ;  as  if  I  lend  my  servant  to  a  neighbour  for  a  week,  or  any  longer  time,  and 
he  goes  accordingly,  and  does  such  work  as  my  neighbour  sets  him  about,  yet  all  this 
while  he  is  in  my  service,  and  may  be  reasonably  said  to  be  doing  my  business. 

If  the  first  contract  be  not  discharged,  it  must  have  a  continuance,  and  under  it 
the  servant  is  intitled  to  demand  his  wages  of  Knight  his  first  master,  and  the  five 
shillings  given  him  by  Smith  is  no  argument  to  the  contrary,  no  more  than  if  (in  the 
case  I  put  before)  my  neighbour  had  given  my  servant  a  gratuity  for  his  extraordinary 
trouble  ;  what  agreement  there  was  between  Knight  and  Smith  does  not  appear.  But 
here  is  no  act  done  by  the  servant  that  shews  his  consent  to  change  his  master,  and 
therefore  I  take  this  to  be  a  service  for  the  whole  year,  pursuant  to  the  first  contract, 
and  consequently  the  settlement  is  at  Ivinghoe  where  the  service  was ;  to  which  the 
three  other  justices  agreed,  and  the  order  was  confirmed. 

[40]    Michaelmas,  Fourth  of  King  George. 

Parish  of  Mursly  against  Gainsborow  Bucks. 

On  motion  to  quash  an  order  of  sessions  of  removal,  ^the  fact  being  specially  stated 
in  the  order,  appeared  to  be  thus. 

That  Sir  J.  Forteseue  in  1687,  demised  a  cottage  of  thirty  shillings  per  annum  to 
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one  Eden  for  ninety-nine  years,  reserving  twelve  pence  rent,  Eden  assigns  the  term 
to  one  Gadden  in  trust  for  his  wife  for  life,  and  then  in  trust  for  his  son  during  the 
remainder  of  the  term,  the  son  dies  and  leaves  a  wife,  who  as  administratrix  to  her 
husband  became  intitled  to  this  term,  and  she  grants  this  cottage  for  twenty-four  years, 
excepting  two  rooms,  after  intermarries  with  Chappel. 

Question  was  whether  Chappel  as  husband  of  an  administratrix,  who  was  intitled 
to  the  trust  of  a  term  only,  and  being  intitled  to  a  chattel  in  another's  right  only,  was 
removeable  by  13  and  14  of  Car.  2. 

Mr.  Denton  and  Mr.  Darnel,  Serjeants,  insisted  that  he  was  not  removeable  by  the 
intent  of  the  Statute  13  and  14  Car.  2,  and  insisted  likewise  on  the  authority  of  the  case 
between  The  Parishes  of  Ryslip  and  Harrow,  10  W.  3,  wherein  it  was  adjudged,  that  a 
person  seised  of  a  freehold,  of  ever  so  small  a  value,  could  not  be  removed,  and  upon 
the  case  of  Harrow  against  Edgeivare,  Easter  11  Anne,  where  a  copyholder  for  life, 
of  a  cottage  of  twenty-five  shillings  per  annum,  was  held  to  be  irremoveable ;  and 
insisted,  that  to  be  settled,  and  to  be  irremoveable,  are  convertible  terms. 

By  the  Court  it  was  adjudged,  that  this  case  was  not  within  the  statute,  (which 
impowers  justices  to  remove  persons  coming  to  settle  in  a  tenement  under  ten  pounds 
per  annum)  for  that  is  to  be  understood  of  weak  and  conventionary  renters,  and  not  to 
prevent  persons  from  settling  on  their  own  estates,  but  only  to  prevent  persons  from 
removing  from  one  parish  to  another,  for  the  advantage  of  commons,  etc.  and  that  no 
person  could  be  removed  from  his  own,  and  that  there  was  no  dilTerence,  as  to  this  point, 
between  a  lease  for  life  or  years,  and  that  the  value  of  the  estate  that  a  man  had  in  his 
own  right,  was  not  material,  and  that  whether  the  right  devolved  upon  a  man  by  descent, 
purchase,  or  as  administrator,  etc.  it  was  the  same,  so  that  it  was  his  own. 

And  they  held  that  the  case  of  a  copyholder  was  a  stronger  case,  for  that  a  leasehold, 
in  the  eye  of  the  law,  is  a  greater  estate  than  a  copyhold,  which  is  looked  upon  but  as 
an  estate  at  will ;  and  in  this  case,  they  looked  upon  the  twelve  pence  reserved  to  be 
only  as  an  acknowledgment,  and  therefore  quashed  the  order  of  sessions  for  the 
removal  of  Chappel. 

Easter,  Fourth  of  George. 
The  King  against  Tipper. 

Objection  to  an  order  of  sessions  on  the  defendant,  as  father  in  law,  to  pay  two 
shillings  and  six  pence  per  week,  for  the  relief  of  his  son's  wife,  the  complaint  is 
made  that  the  daughter  is  poor  and  unable  to  work,  and  that  the  sessions  do 
adjudge  the  father  of  ability,  but  do  not  adjudge  the  daughter  to  be  poor  and  unable 
to  work. 

Order  quashed  nisi ;  for  the  sessions  must  adjudge  the  party  to  be  impotent 
before  they  can  order  relief ;  and  it  was  said  by  the  Court,  there  is  no  difference 
between  this  and  the  common  objection  to  orders  of  removal,  that  there  is  no 
adjudication  that  the  person  was  likely  to  become  chargeable,  which  has  been  always 
held  to  be  fatal. 

Trinity,  Third  of  George. 
The  King  against  The  Inhabitants  of  Haughton. 

There  was  an  hiring  and  service  from  Ash  Wednesday  to  Christmas ;  at  Christmas 
the  servant  went  home  to  his  father,  (who  lived  in  another  parish)  took  his  cloaths 
with  [41]  him  and  staid  a  week,  then  he  returned,  and  was  hired  to  and  served  the 
same  master  for  eleven  months,  then  he  went  home  again  for  a  week,  and  returned 
and  served  the  other  eleven  months  ;  and  it  was  held  that  all  this  was  done  by  agree- 
ment of  the  master  and  servant  to  prevent  a  settlement. 

By  the  Court :  It  has  had  its  ell'ect,  we  cannot  interpose,  but  it  is  proper  the 
Legislature  should,  the  statute  expressly  requires  an  hiring  and  a  service  for  a  year, 
and  therefore  one  hiring  and  a  service  for  eleven  months,  gives  no  settlement.  The 
reason  of  hiring  servants  at  first  for  eleven  months  only,  is  because  the  servant  may 
prove  idle  and  good  for  nothing,  and  therefore  the  master  in  prudence  avoids  bring- 
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ing  a  charge  upon  the  parish,  till  he  has  had  experience  of  the  diligence  and  fidelity 
of  his  servant,  and  when  he  has  had  eleven  months  experience  of  his  diligence,  etc. 
then  if  he  hires  him  a  second  time,  that  is  grounded  upon  his  good  service  during 
the  former  hiring,  but  still  this  second  hiring  must  be  as  full  as  if  the  first  hiring 
was  out  of  the  case;  then  the  second  hiring  would  stand  in  the  same  parity  of 
reason  with  a  single  hiring  and  service  for  eleven  months,  which  no  body  can  say 
will  gain  a  settlement. 

And  no  more  can  any  subsequent  hiring  of  the  same  nature. 

If  there  was  any  fraud,  the  justices  should  have  examined  into  it,  for  we  cannot 
judge  of  the  fact,  but  the  law  upon  the  fact. 

Hilary,  Fifth  of  King  George. 

The  King  against  The  Parish  of  Westwoodhay. 

An  hiring  from  the  Thursday  after  Michaelmas  to  Michaelmas  following,  was 
adjudged  to  give  no  settlement  upon  the  authority  of  the  cases  of  Frensham  and 
Pepperhaw,  and  of  Haughtm  and  Benton ;  for  by  Prat,  Chief  Justice,  there  must  be  a 
strict  construction  of  the  statute,  unless  there  be  a  fraud,  and  that  must  come  from 
the  justices  below,  for  we  cannot  adjudge  it,  and  therefore  the  order  adjudging  such 
hiring  to  give  a  settlement,  was  quashed. 

The  Same  Term. 

The  King  against  The  Inhabitants  of  Waldershall,  in  the  County 

OF  York. 

Order  of  sessions,  that  the  township  of  W.  shall  maintain  the  poor  according  to  the 
direction  of  the  13  and  14  of  Car.  2,  was  quashed  ;  because  there  is  no  particular  direc- 
tion to  any  body,  but  it  leaves  the  construction  of  the  Act  at  large ;  and  because  the 
sessions  had  no  jurisdiction  to  make  such  order  originally. 

The  Same  Term. 
The  King  against  The  Inhabitants  of  Aldermanbury. 

It  was  objected  to  an  order  of  sessions  for  the  settlement  of  A.  that  it  was  said  that 
on  appeal,  etc.  without  saying  that  the  appeal  was  made  by  church-wardens,  etc.  or  by 
any  person  aggrieved. 

After  consideration  of  this  objection,  Prat,  Chief  Justice,  upon  the  last  day  of  the 
term,  delivered  the  opinion  of  the  Court  to  be,  that  the  order  was  well  enough,  for 
that  there  was  a  strong  intendment  that  the  appeal  was  made  by  the  parties  aggrieved, 
but  declared  that  the  opinion  of  the  Court  was  mostly  governed  by  the  precedents, 
which  were  most  of  them  in  this  form,  and  therefore  to  avoid  the  inconvenience  of 
shaking  many  other  orders,  this  was  adjudged  good,  and  the  Chief  Justice  declared 
that  it  was  hard  to  distinguish  this  from  the  common  objections,  to  orders  of  settle- 
ments made  on  complaint  by  justices,  without  saying  of  church-wardens,  etc. 

The  Same  Term. 
Anonymus. 

Objected  by  Mr.  Morly  to  an  order  for  the  removal  of  Ross  and  his  family  from 
Fawly  to  St.  Mary  Kalandar's. 

[42]  First,  the  adjudication  was,  that  Ross  and  his  family  were  likely  to  become 
chargeable,  and  that  family  was  too  general.     Quashed  as  to  family. 

Secondly,  the  adjudication  is,  that  he  was  last  legally  settled  as  an  apprentice  at 
St.  M.  K.  without  saying  that  he  had  lived  there  forty  days,  which  is  requisite  to 
give  him  a  settlement  there  as  an  apprentice.     But  not  allowed ;  for  they  need  not 
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be  particular.     The  Court  will  intend  that  he  has  lived  long  enough  there  to  make 
the  adjudication  good. 

Trinity,  Fourth  of  George. 

The  King  against  Arnold,  Etc.     At  Nisi  Piius  in  Middlesex,  before  Prat, 

Chief  Justice. 

Indictment  against  defendants,  for  that  they  being  church-wardens,  and  two  others, 
overseers  of  the  poor  duel}'  appointed,  did  refuse  to  join  with  the  others  in  making  a  rate ; 
and  the  Chief  Justice  held  the  prosecutor  to  shew  an  appointment  by  two  justices,  as  the 
statute  directs,  and  rejected  parol  evidence  ;  because  the  Court  must  judge  by  the  instru- 
ment whether  it  be  sufficient. 

The  Same  Term. 

Parish  of  Wittenham  against  Cookham  Berks. 

A  woman  was  by  order  of  two  justices  removed  from  Binfield  to  Cookham,  and 
Cookham  made  no  appeal  against  the  order ;  whereby  it  became  conclusive  to  Cook- 
ham. She  was  afterwards  removed  from  Cookham  to  Wittenham,  and  there  dropt 
a  bastard  child;  and  upon  this  special  case  it  was  adjudged  by  the  Court  of  King's 
Bench,  that  the  settlement  of  the  child  (the  mother  being  illegally  removed  from 
Cookham  to  Wittenham)  was  at  Cookham,  where  the  mother  was  legally  removed. 

The  Same  Term. 
Parish  of  Stallingborow  against  Haxley,  in  the  County  of  Lincoln. 

Objection  by  Mr.  Serjeant  Hawkins  to  an  order  of  removal,  unless  the  party  shewed 
cause  to  the  contrary. 

First,  that  it  was  conditional,  and  not  absolute,  as  it  ought  to  be,  such  orders  being 
in  nature  of  a  judgment,  and  objected  likewise  that  there  could  be  no  appeal  from 
such  orders. 

Secondly,  that  there  was  no  adjudication,  but  only  said,  that  we  on  examination 
do  believe  the  same  to  be  true,  and  a  man  may  believe  a  thing  on  uncertain  evidence  ; 
but  if  it  had  been,  that  it  does  appear  to  us,  etc.  it  had  been  well  enough. 

By  the  Court  both  exceptions  were  held  fatal.     The  order  quashed. 

The  Same  Term. 

Parish  of  Great  Kimble  against  Hanslope,  Bucks. 

Objected  to  the  order  of  removal,  that  the  examination  was  but  by  one  justice, 
whereas  it  ought  to  have  been  by  both  justices,  and  for  the  purpose,  Salk.  489  was 
cited  as  a  case  in  point,  and  therefore,  though  in  another  case  moved  this  term,  the 
Court  inclined  to  think  such  examination  well  enough,  yet  a  rule  was  made  to  shew 
cause. 

Michaelmas,  Sixth  of  George. 

Ivinghoe,  Bucks,  against  Stonebridge,  Bedfordshire. 

Upon  an  order  of  sessions,  the  case  specially  stated  was,  that  William  Plowers 
was  bound  an  apprentice  to  one  Emerton  a  taylor,  then  being  a  settled  inhabitant  of 
Ivinghoe,  after  some  time  Emerton  and  his  family,  with  Plowers,  removed  to  Stone- 
bridge,  Emerton  having  a  certificate  from  Ivinghoe,  according  to  the  statute.  In  some 
short  time  Emerton  purchased  a  house  in  Stonebridge,  and  he  with  Plowers,  his 
apprentice,  lived  in  the  said  house  the  last  six  months  before  the  expiration  of  the 
apprenticeship,  which  ended  1719. 
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[43]  Plowers  married  and  died,  leaving  a  wife  and  children,  which  by  two  justices 
and  sessions  were  settled  at  Ivinghoe,  on  account  of  his  apprenticeship  there  ;  and 
now  these  orders  being  returned  by  certiorari,  Mr.  Denton  moved  to  quash  them,  and 
cited  the  case  of  Becklucjh  ami  Eastwoodhay,  in  Easter  terra  in  the  fifth  year  of  King 
Oeorge,  where  the  Court  held,  that  a  certificate  man  marrying  a  woman,  having  forty 
shillings  per  annum  copyhold,  and  living  upon  it  gained  a  settlement  by  such  marriage, 
notwithstanding  the  certificate. 

And  the  Court  made  a  rule  to  shew  cause  why  it  should  not  be  quashed. 


The  Same  Term. 
Parish  of  Ratcliff  Tully. 

An  order  to  remove  a  woman  and  her  children  under  seven  years  old,  to  the  parish 
of  R.  T.  her  late  husband  having  been  hired  there  as  a  servant  for  a  year. 

The  exception  was,  that  it  did  not  appear  upon  the  order  that  the  woman  was 
married  since  the  hiring,  and  if  she  was  married  before  the  hiring,  then  a  service  on 
such  hiring  would  not  gain  a  settlement.  But  by  the  Court,  we  will  never  intend  any 
thing  to  set  aside  an  order,  but  presume  every  thing  in  favour  of  it  to  make  it  good. 


The  Same  Term. 

Stretton  in  the  County  of  Rutland  against  Sommerly 
IN  the  County  of  Leicester. 

Two  justices  in  Lincolnshire  send  a  pauper  from  Witham,  in  that  county,  to 
Sommerly  in  Leicestershire,  sessions  confirmed  the  first  order;  in  two  months  after 
two  justices  of  Leicestershire  send  him  to  Stretton  in  Rutland,  and  this  order  being 
removed,  was  held  ill ;  because  an  order  of  confirmation  is  binding  to  all  the  world, 
as  in  Salk.  472. 

Mr.  Justice  Eyre  said,  that  my  Lord  Holt  made  a  rule  that  no  certiorari  should 
be  granted  to  remove  an  order  of  settlement  till  after  an  appeal,  and  it  would  be  well 
if  observed. 

The  second  order  by  two  justices  here  was  within  two  months  after  the  confirma- 
tion, and  so  very  improbable  that  a  new  settlement  should  be  granted.  Second  order 
quashed. 

Hilary,  Fifth  of  George  the  Second. 
The  King  against  Church-Wardens  of  Hexam. 

Two  justices  make  an  order  on  the  church-wardens  for  the  maintenance  of  a  bastard 
child,  the  mother  not  being  able  to  maintain  it,  and  the  father  not  being  known,  and 
the  child  likely  to  perish.  Order  the  church-wardens  to  maintain  it  till  the  mother 
shall  be  able  to  provide  for  it.  Did  not  appear  on  oath  that  the  child  was  born  in 
the  parish,  neither  was  there  any  adjudication  in  the  order. 

A  rule  was  granted  to  shew  cause  why  order  should  not  be  quashed,  which  was 
afterwards  made  absolute. 


The  Same  Term. 

The  King  against  Horwell. 

Mr.  Reeve  moved  to  quash  a  certiorari  granted  to  remove  some  order  of  sessions 
relating  to  the  repair  of  the  highways,  for  the  following  Act  of  Parliament,  3  and  4  W. 
and  M.  cap.  12,  page  23,  restrains  bringing  a  certiorari,  and  a  rule  granted  to  shew 
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The  Same  Term. 

Parish  of  Epingham  against  Wisbich,  Ely  Isle. 

Removal  on  16th  of  June,  and  on  third  of  July  removed  without  appeal,  and  a 
rule  was  granted  by  the  Court  of  King's  Bench,  to  shew  cause  why  the  order  should 
not  be  quashed. 

[44]    The  Same  Term. 

The  King  against  Giles.     For  an  Assault. 

Moved  to  quash  an  indictment  on  an  exception,  that  the  jury  instead  of  being 
charged  are  discharged,  for  it  set  forth  that  being  sworn  and  discharged,  but  there 
being  another  indictment  under  the  same  caption,  on  the  same  parchment,  over-ruled. 
But  not  being  said  sworn,  etc.  then  and  there.     Shew  cause. 

The  Same  Term. 

The  King  against  Johnson  and  Others. 

A  mandamus  was  granted  to  the  defendants  to  take  the  accounts  of  a  surveyor  of 
the  highways,  and  to  allow  him  a  rate  for  reimbursing  him  the  money  he  had  been 
out  of  pocket. 

The  Same  Term. 

The  King  against  The  Inhabitants  of  St.  Martin's  Ludgate. 

Two  justices  remove  E.  L.  single  woman,  from  Westminster  to  St.  M.  L.  as  likely 
to  become  chargeable,  for  that  her  father  had  rented  a  tenement  in  the  rules  of  the 
Fleet,  of  above  ten  pounds  a  year,  rent,  and  that  the  daughter  now  removed  was  born 
there ;  this  is  a  settlement  within  the  Statute  Car.  2,  and  sessions  quashed  the  order 
of  two  justices,  and  now  the  order  of  sessions  quashed. 

The  Same  Term. 

The  King  against  Banghurst. 

The  defendant  was  committed  by  a  justice  of  peace,  being  charged  with  getting  a 
woman  with  child,  which,  when  born,  would  be  a  bastard  ;  and  now  being  brought  up 
by  habeas  corpus,  it  was  moved  to  discharge  him  ;  because  by  the  Statute  18  Eliz. 
the  justices  have  no  authority  to  commit  until  the  child  be  born,  for  perhaps  it  may 
never  be  born,  and  the  father  may  keep  it  after  it  be  born,  and  mentioned  cases  at 
Nisi  Prius  brought  against  justices  and  church-wardens,  as  the  case  of  JVenman  and 
Others;  but  Page  and  Probyn  only  justices  in  Court,  would  not  determine  it  upon  the 
exception.  But  the  commitment  was  discharged  ;  because  the  defendant  was  not  said 
to  be  charged  upon  oath  of  the  woman,  and  the  defendant  was  discharged. 

The  Same  Term. 

The  King  against  The  Inhabitants  of  Utoxeter. 

A  rule  was  made  to  shew  cause  why  a  certiorari  should  not  be  granted,  to  remove 
an  order  made  relating  to  the  poor's  rate,  with  every  thing  concerning  it,  and  also  the 
rate  itself.  But  it  was  objected  by  Mr.  Reeve,  that  the  certiorari  did  not  lie.  Salk.  526, 
The  King  against  The  Inhabitants  of  Audley.  Salk.  483.  Shori'ditch,  St.  Leonard's, 
The  King  against  The  Inhabitants  of  IVincanton.,  Michaelmas,  13  George  1.  The  King 
against  Eggleshall.  The  King  agnmst  The  Inhabitants  of  St.  Manj  Marlborough,  cortiorari 
to  remove  a  rate,  and  the  return  filed  Hil.  9  Anne. 
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The  Same  Term. 

The  King  against  Utoxeter. 

The  question  was,  whether  a  certiorari  should  go  to  remove  a  poor's  rate,  the 
orders  being  removed,  and  on  shewing  cause,  it  was  said,  that  no  such  certiorari  had 
been  granted  for  twenty  years  last,  2  Salk.  483.  Garth.  464.  The  King  against  The 
Inhabitants  of  St.  Dorchester,  Mich.  7  George  I.  The  King  against  The  Inhabitants  of 
Bridgewater,  Hil.  7  George  1.  The  King  against  The  Inhabitants  of  Barnstaple,  Hil. 
5  George  2.  The  King  against  The  Inhabitants  of  Wini-anton.  The  sessions  are  judges  of 
the  equality,  and  upon  the  appeal  it  is  never  made  a  record  of  the  sessions,  and  notice 
is  given  to  the  churchwardens  to  produce  the  rate,  and  after  the  determination  by 
the  sessions,  the  rate  is  returned  to  the  officer. 

[45]    The  Same  Term. 
The  King  against  Utoxeter. 

Mr.  Serjeant  Birch  for  the  rule.  If  it  should  appear  not  to  be  a  legal  rate,  it  may 
be  returned  here  though  not  filed,  for  after  the  confirmation  this  Court  has  an 
authority,  and  as  to  poor's  being  starving,  that  is  not  the  case  now,  for  rates  should  be 
monthly.  Mr.  Fazakerly  :  The  rate  which  is 'confirmed  is  become  part  of  the  order, 
and  ought  to  be  returned  ;  as  to  the  inconveniences,  the  order  is  the  same  as  if  the 
whole  was  returned  ;  for  pending  that,  the  rate  cannot  be  collected,  and  since  there 
may  be  error  in  this  part  it  ought  to  be  looked  into  ;  for  a  rate  ought  to  be  confirmed 
by  two  justices  (quorum  unus)  which  must  appear ;  it  is  admitted  there  are  two 
instances  where  rates  have  been  removed  hither  by  certiorari.  Suppose  a  person 
rated  for  stock  upon  his  land,  which  by  law  he  is  not  liable  to,  ought  it  not  to  be 
returned  into  this  Court  to  see  whether  it  is  so  or  not?  it  was  offered  to  be  tried  in  a 
feigned  issue ;  for  the  case  is,  that  within  the  pai-ish  of  U.  are  three  vills,  U.  insists 
they  are  to  maintain  their  own  poor.  As  to  the  giving  back  the  rate  to  the  officer, 
that  is  wrong,  for  on  appeal  the  sessions  ought  to  make  it  part  of  the  record,  and  not 
to  intrust  the  officer  with  it ;  the  justices  are  barely  judges  of  the  fact.  Suppose  it 
appeared  the  rate  was  made  to  reimburse  former  overseers,  cannot  this  Court  quash  it? 

Mr.  Wyrly  :  The  general  reason  for  not  removing  a  rate  is,  that  the  poor  are 
starving,  but  that  is  not  the  case  ;  at  the  sessions  they  entered  into  the  question 
between  the  town  and  the  vills,  and  determined  that  the  vills  jointly  should  maintain 
their  poor  distinct,  and  for  that  reason  quashed  the  rate,  Salk.  483,  826. 

Mr.  Justice  Lee  :  The  order  is,  that  the  rate,  as  to  these  three  vills,  should  be 
quashed  ;  because  they  are  to  maintain  their  own  poor  :  an  appeal  from  a  rate  is 
improper,  for  it  is  the  person  is  aggrieved  :  the  matter  for  the  consideration  of  the 
sessions  is  the  fact  on  the  assessment ;  they  are  not  to  meddle  with  the  form  of  it ; 
and  nothing  they  can  do  will  help  it  as  to  form ;  but  the  assessment  is  only  evidence, 
and  no  part  of  the  record,  and  that  remains  in  the  hands  of  the  officers. 

Mr.  Justice  Page  thought  the  rate  itself  ought  to  be  returned  into  this  Court, 
for  the  Judges  to  consider  it;  the  assessment  is  joint  and  cannot  be  distinguished. 

Chief  Justice :  By  the  order  it  does  not  appear  what  the  rate  is,  and  it  is  not 
possible  for  this  Court  to  judge  whether  it  is  right  or  wrong :  I  should  think,  when  a 
certiorari  goes  to  return  orders  with  all  things  touching  the  same,  that  every  thing 
should  be  returned  for  us  to  judge  on  ;  I  do  not  mean  the  fact,  for  that  we  cannot  do, 
but  the  thing  itself  in  question.  Then  was  cited  The  King  against  Eggleshall,  Mich. 
13  George  1,  where  the  examination  was  returned,  that  the  Court  might  look  into  it, 
but  the  Chief  Justice  said,  that  was  a  bare  fact.  The  King  against  The  Inhabitants  of 
St.  Mary  Marlborough,  Hil.  9  Anne,  a  rate  was  returned  and  certiorari  filed  ;  but  it  was 
said  that  was  done  without  enquiry,  and  before  the  rule  for  motions  to  be  made  in 
open  Court,  for  all  certioraries. 

Mr.  Justice  Probyn  :  The  rate  may  be  void  at  first  sight,  and  if  it  be,  how  can  the 
Court  judge  whether  it  be  so  or  not,  without  the  rate  itself  be  returned  hither?     The 
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King  against  The  Inhabitants  of  Marlborough,  9th  of  Queen  Anne,  upon  search,  that 
rule  for  a  certiorari  was  afterwards  discharged  ;  and  Mr.  Justice  Lee  said  it  was  dis- 
charged upon  the  great  inconvenience  that  would  attend  such  removals,  and  not  upon 
any  variance,  and  the  rule  to  shew  cause  why  a  certiorari  should  not  be  granted  to 
remove  the  rate  was  now  discharged,  and  said  it  was  objected  in  the  case  of 
Marlhffrough,  that  it  being  a  corporation  the  party  could  have  no  benefit  of  the  appeal, 
the  justices  being  the  same ;  but  it  was  answered  that  advantage  might  be  had  on 
the  distress. 

Hilary,  'Ninth  of  Queen  Anne. 

Inhabitants  of  Horley  against  Charlton. 

Order  of  justices  to  remove  a  woman  from  H.  to  C.  and  C.  appeals,  and  order  of 
two  justices  quashed  by  the  sessions,  upon  the  appeal,  and  the  case  stated  specially  by 
the  sessions,  that  one  made  a  will  8th  of  February  1705,  and  gave  to  H.  thirty  pounds 
for  [46]  putting  out  charity  children,  by  the  consent  and  choice  of  her  executors  and 
the  churchwardens  of  H.  and  that  A.  B.  the  person  removed  was  bound  to  J.  C.  of  C. 
for  six  years,  as  apprentice,  with  the  money  left,  and  that  she  lived  six  months  after 
the  binding  at  C.  but  that  neither  the  testatrix  nor  her  executors  were  parties  to  the 
binding  ;  and  the  sessions  were  of  opinion,  that  she  got  a  settlement  by  this  residence 
of  six  months  at  C.  The  Statute  43  Eliz.  describes  how  the  binding  shall  be,  which 
is  in  the  nature  of  the  execution  of  a  power  which  is  to  be  done  strictly,  8  and  9  W.  3, 
c.  30.  Persons  to  whom  apprentice  is  bound  shall  receive  and  provide  for  them 
according  to  the  indenture ;  it  is  not  an  enlargement  of  43  Eliz.  but  in  this  respect 
that  he  shall  be  bound  to  receive  and  provide  according  to  the  indenture.  It  would 
have  been  necessary  to  shevv  the  master  did  execute  the  part  of  the  indenture,  and  if 
he  did  not,  it  is  not  a  binding  to  make  that  an  apprenticeship ;  and  if  it  is  to  be  taken 
at  common  law,  the  church-wardens  and  overseers,  with  the  consent  of  two  justices, 
have  put  her  out,  and  it  amounts  to  no  more  than  an  agreement  or  covenant  she 
should  serve  the  master,  Salk.  479,  that  was  held  not  a  settlement,  but  a  bare  boarder  ; 
an  infant  might  bind  himself.  Hil.  3  George  1,  N^eivbury  against  St.  Mary's  Reading, 
so  as  to  make  a  settlement,  thought  not  to  make  him  (3  and  4  W.  and  M.)  liable  to 
the  covenants  in  the  indenture.  43  Eliz.  Man  bound  till  twenty-four,  and  a  woman 
till  twenty-one,  or  marrying,  then  the  binding  ought  to  be  according  to  the  direction 
of  the  statute  ;  but  this  is  a  general  binding,  but  here  the  age  of  the  woman  does  not 
appear,  and  she  might  be  above  the  age  of  twenty-one,  and  then  it  is  void  by  that 
statute.  7  Jac.  1,  c.  3,  made  about  binding  apprentices  in  towns  not  corporate,  there 
the  vicar,  etc.  there  money  is  given  for  placing  out  children  ;  now  this  woman  was 
bound  by  special  money  left  by  a  particular  person,  but  here  neither  the  minister  nor 
constable  were  parties  to  the  binding,  and  the  Statute  Jac.  1,  exempts  cases  out  of 
43  Eliz. 

Mr.  Fazakerly  :  The  charity  appoints  the  bindings  shall  be  by  consent  of  her 
executors  and  the  church-wardens  ;  but  this  does  not  appear  upon  the  order ;  then  the 
43  Eliz.  orders  a  raising  a  fund  for  putting  out  apprentices  with  the  consent  of  two 
justices  (quorum  unus) ;  that  is  not  said  here ;  then  she  is  bound  for  six  years,  and  if 
those  on  this  binding  extend  beyond  twenty-one,  then  it  is  void  ;  and  if  the  six  years 
coincide  with  the  twenty  one,  yet  it  is  void  ;  because  if  she  married  before,  she  ought 
to  be  discharged  ;  by  7  Jac.  1,  c.  3,  the  minister  of  the  parish  is  to  be  a  party,  but  he 
is  not  a  party  to  the  binding,  and  as  that  statute  is  not  pursued,  the  binding  does  not 
gain  a  settlement,  and  it  would  be  hard  to  bind  her  to  live  in  a  particular  place  where 
she  had  no  liking  to  live  ;  no  apprentice  without  deed,  Garth.  94.  A  town  cannot 
put  one  apprentice  but  those  they  provide  for,  this  was  not  such  a  one  ;  and  if  they 
should,  the  Statute  7  Jac.  would  be  totally  eluded  ;  and  it  may  be  a  question,  whether 
under  the  5  Eliz.  the  binding  shall  be  but  for  seven  years. 

Gontra ;  objection,  this  is  not  pursuant  to  the  will ;  because  it  does  not  appear  it 
was  with  the  consent  of  the  churchwardens,  and  her  executors,  which  was  requisite, 
though  she  does  not  say  they  shall  be  parties ;  but  if  this  should  be  the  case,  it 
amounts  only  to  a  misapplication  of  the  trust  money,  but  the  binding  shall  be  good, 
and  it  is  not  said  they  disapproved  or  were  not  consulted. 
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As  to  the  objection  7  Jac.  c.  3,  the  objection  is,  the  minister  and  constable  are 
not  parties,  but  there  is  an  exception  in  the  statute,  of  money  given  otherwise  by  the 
donor ;  but  upon  the  order  the  statute  seems  to  be  pursued,  the  major  part  named 
make  it  good,  which  is  given  by  the  statute,  for  they  are  only  two  out  of  six  ;  the  law 
takes  notice  of  a  consent  as  to  a  settlement,  but  looked  upon  all  places,  as  to  the 
party,  to  be  equal,  whether  settled  in  one  place  or  other,  nor  is  their  consent  requisite. 

The  order  states,  that  Martha  Danvers  did  not  execute  the  indenture,  but  that 
extends  only  to  the  places  where  custom  has  obtained  for  infants  to  sign  the  indenture 
as  in  London. 

As  to  the  objection  on  the  43  Eliz.  the  indenture  mentions  they  were  bound  by 
two  justices  (quorum  unus)  and  that  the  age  of  M.  D.  appears,  but  the  order  of 
sessions  has  stated  it  differently  as  to  a  marriage,  the  indenture  will  be  avoided  by 
it,  she  is  then  under  the  power  of  her  husband,  and  the  apprenticeship  would  be  void. 
1  Jac.  1,  c.  25,  adjourned. 

[47]    The  Same  Term. 

The  King  against  Askman. 

Indictment  by  way  of  quod  cum  laid  of  a  rescous  (being  by  recital,  that  whereas 
was  therefore  quashed). 

The  Same  Term. 

The  King  against  Wing. 

Information  granted  against  the  defendant.  Mayor  of  Wallingford,  for  extortion, 
in  taking  fourteen  shillings  for  four  warrants  to  impress  two  teams  to  carry  soldiers 
baggage.  No  fee  allowed  by  the  Act  to  prevent  mutiny  and  desertion.  Mr.  Justice 
Page  said,  that  only  six  pence  was  due  for  a  general  warrant,  and  twelve  pence  for  a 
special  warrant;  he  put  the  constable  in  a  way  of  reimbursing  himself,  bidding  him 
put  it  in  his  rate,  and  he  would  allow  it ;  this  was  put  in  the  constable's  rate,  and 
taxed  on  the  county. 

The  Same  Term. 

The  King  against  Morris. 

Moved  for  a  certiorari  to  remove  an  indictment  from  the  Grand  Sessions  in  Wales, 
for  a  nusance  in  erecting  a  ware,  and  cited  Popham  144,  and  that  such  certiorari  had 
been  granted  to  Counties  Palatine.     1  Salk.  48. 


The  Same  Term. 

The  King  against  Orm. 

The  collectors  of  Ashby  de  la  Zouch  in  Leicestershire,  pretended  they  had  a  right 
to  collect  money  due  for  the  land  tax  more  than  was  assessed,  because  it  had  been  a 
custom  in  that  town  for  twenty  years,  to  collect  money  more  than  in  the  duplicate, 
and  divide  the  surplus  among  themselves,  Salk.  382,  though  insisted  the  Land-Tax  Act 
had  given  remedy  before  the  Commissioners,  and  that  an  indictment  would  quiet  the 
country  as  well ;  but  it  was  said,  that  the  Chief  Baron  at  the  assizes  had  recommended 
an  information,  and  rule  for  information  made  absolute. 


The  Same  Term. 

The  King  against  The  Inhabitants  of  Newton. 

On  shewing  cause  why  an  order  of  removal  of  two  justices  should  not  be  quashed, 
or  removing  a  certificate  man,  which  certificate  was  not  said  to  be  allowed  by  two 
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justices ;  it  was  insisted,  that  the  justices  have  adjudged  N.  to  be  their  last  legal 
settlement,  which  was  sufficient,  and  that  the  certificate  shall  be  presumed  a  good  one, 
as  in  the  case  of  wages  intended  in  husbandry. 

It  was  answered  in  the  case  of  Horricastle  against  Boston,  Easter  4  G.  1,  where  two 
justices  were  witnesses  to  a  certificate,  and  the  Court  held  it  no  good  certificate,  for 
justices  ought  to  allow,  and  being  only  witnesses  was  not  a  mark  of  their  approbation. 

Mr.  Justice  Probyn  :  The  order  is  good,  for  it  sets  out  that  the  pauper  came  by 
certificate,  and  adjudge  he  was  actually  chargeable,  and  that  Newton  was  the  place  of 
his  last  legal  settlement,  they  having  gained  no  settlement  elsewhere  since ;  which 
sets  out  the  whole  reason  of  their  judgment,  and  would  make  the  settlement  good  if 
there  had  been  no  certificate ;  therefore  the  order  of  removal  must  be  confirmed. 


Easter,  Fifth  of  King  George  the  Second. 
The  King  against  The  Inhabitants  of  the  Borough  of  Wallingford. 

Mr.  Taylor  moved  to  quash  a  writ  of  mandamus  directed  to  the  justices  to  sign  a 
rate  made  for  reimbursing  the  surveyor  of  the  highways,  for  extraordinary  charges, 
etc.  this  power  of  the  surveyor  of  the  highway  arises  from  the  3  and  4  W.  and  the 
writ  is  too  general ;  this  arises  upon  the  particluar  statute;  the  power  of  the  justices 
is  circumscribed. 

[48]  But  by  the  Court,  you  may  return  the  writ,  we  do  not  supersede  a  writ 
because  erroneous,  unless  you  shew  some  palpable  fault  upon  the  face  of  it ;  and  Mr. 
Justice  Lee  said,  he  remembered  it  denied  in  the  case  of  the  insurance  company. 

Take  nothing  by  your  motion. 

Easter,  Fifth  of  George  the  Second. 
The  King  against  The  Inhabitants  of  Utoxkter. 

Mr.  Serjeant  Birch  took  exceptions  to  the  order  of  sessions,  made  at  Stafford,  that 
three  vills  should  pay  the  poor  within  those  vills,  and  that  Utoxeter  should  pay  its 
own  poor  within  the  parish,  exclusive  of  those  vills. 

First  exception,  that  Stafford  is  not  a  county  within  the  meaning  of  13  and  14 
Car.  2,  which  extends  only  to  the  northern  counties,  and  cited  2  Lev.  142.  3  Keb.  422, 
539. 

Second  exception,  that  the  order  is  too  general,  for  it  ought  to  say,  that  this 
parish  is  so  large  that  it  can  come  within  the  benefit  of  the  43  Eliz. 

Third  exception,  that  the  appeal  of  the  three  vills  is  joint,  which  ought  to  have 
been  separate,  and  the  vills  in  this  respect  to  be  considered  as  parishes. 

Fourth  exception,  the  order  that  these  vills  should  maintain  their  own  poor  is  also 
wrong,  being  joint,  for  by  the  statute  every  vill  must  maintain  their  own  poor,  and 
cited  Salk.  480,  where  it  is  held,  that  the  sessions  cannot  annex  one  parish  to 
another. 

Mr.  Wyrly  :  This  being  an  appeal  from  a  rate,  the  sessions  had  no  power  to 
consider  any  thing  else,  and  could  not  bring  this  matter  in  question,  for  the  equality, 
or  inequality  of  the  rate  was  what  was  before  them,  and  they  could  not  settle  the 
bounds  of  those  vills. 

To  which  it  was  replied,  that  it  was  determined  in  Bolting  and  Stoke-Lane,  Salk. 
486,  in  the  margin,  that  the  Statute  13  and  14  Car.  2,  extends  to  all  counties. 

Mr.  Reeve  said,  by  43  Eliz.  justices  gave  a  jurisdiction  on  appeal  for  poor's  rate, 
and  here  the  appeal  is  by  the  inhabitants  of  the  three  vills,  and  the  sessions  quash  the 
rate  as  to  these  three  vills ;  as  to  that  ordering  part,  that  they  should  maintain  their 
own  poor  separately  from  Utoxeter,  it  was  a  matter  not  before  them,  for  only  the 
three  vills  appealed. 

As  to  Slillington  and  Norton,  that  has  been  determined  otherwise  since,  in  Dolling 
and  Sloke-Lane,  Hil.  11  Anne,  where  it  was  resolved  that  the  Statute  Car.  2,  would 
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extend  to  other  counties  than  those  named  in  the  statute,  as  to  Brucum-Lodge,  it  did 
not  appear  that  thore  was  more  than  one  house,  and  as  to  a  single  house  the  Court 
was  of  opinion,  that  justices  could  not  appoint  officers ;  which  was  the  reason  they 
did  not  determine  the  settlement. 

Mr.  Abney  on  the  same  side  insisted  on  the  case  of  The  Queen  against  The  Inhab- 
itants of  Dolling,  Sloke-Lane  and  Brucum-Lodge;  and  so  was  The  King  against  The 
Inhabilants  of  li afford,  where  a  mandamus  was  granted  to  appoint  overseers. 

As  to  exception  that  the  order  is  too  general,  it  is  sufficient. 

As  to  third,  that  appeal  being  joint  is  wrong,  though  every  man  may  have  a 
separate  rate,  yet  they  may  join  ;  because  the  words  of  43  Eliz.  are  party  and  parties 
aggrieved. 

Mr.  Serjeant  Birch,  in  support  of  exception,  the  case  of  Dolling  stands  alone,  and 
nothing  determin'd  as  to  parishes.  As  to  the  second  exception,  it  ought  to  appear 
they  are  right. 

In  a  common  order  of  removal  it  is  necessary  to  shew  it  was  upon  complaint  that 
the  justices  quorum  unus,  that  the  party  was  likely  to  become  chargeable  and  remove- 
able,  and  must  adjudge  the  place  of  his  last  legal  settlement ;  in  the  present  case  the 
largeness  of  the  parish  is  the  only  point  of  jurisdiction. 

As  to  their  paying  separately  from  Utoxeter,  it  ought  to  have  been  shewn,  that 
those  vills  had  overseers,  a  case  in  Salk.  that  justices  cannot  annex  and  consolidate 
parishes. 

Mr.  Fazakerly  :  It  is  now  contended,  that  the  Statute  Car.  2,  extends  to  all 
parishes  in  England,  which  if  it  should  prevail  would  make  great  confusion,  and  alter 
the  present  method  by  dividing  every  parish  that  has  vills  ;  that  the  statute  is  not 
general  appears  by  the  words,  many  other  counties ;  the  case  of  Dolling,  elc.  are  no 
authorities  ;  because  the  [49]  present  case  relates  to  vills  within  parishes,  and  the 
other  are  that  the  statute  extends  to  places  that  are  not  within  parishes. 

They  had  no  jurisdiction  to  make  this  rate  jointly,  and  that  was  not  a  matter 
proper  for  an  appeal,  but  should  have  stood  a  distress  ;  officers  of  one  parish  might  as 
well  have  rated  the  next,  for  inequality,  etc.  are  proper  only  for  justices  inquiry,  and 
they  ought  not  to  quash  orders  where  the  parties  had  no  right  of  appeal. 

Order  only  says,  for  such  vills  overseers  were  duly  appointed,  but  does  not  say  how 
long,  perhaps  but  a  few  days  before. 

Mr.  Wyrly  :  As  at  common  law  no  provision  was  for  the  poor,  so  all  the  statutes 
made  for  that  purpose  are  taken  as  penal,  and  as  laying  a  new  tax  or  burthen  on  the 
estates,  and  upon  that  consideration  was  the  resolution  in  Slillinglon  and  Norlon ;  so 
the  exception  that  the  Statute  Car.  2,  does  not  extend  to  the  county  of  Stafford,  goes 
on  this  reason,  that  inferior  jurisdictions  ought  to  set  out  their  power ;  neither  can 
they  determine  a  right  which  will  affect  the  parishes  for  ever,  as  that  of  the 
boundaries. 

Chief  Justice :  It  is  a  case  of  considerable  consequence,  and  we  must  have  copies 
of  the  orders ;  the  reason  of  mandamus's  to  appoint  overseers  in  extraparochial  places 
was,  that  the  poor  in  such  places  should  not  starve  :  if  a  parish  is  such  a  one,  as  by 
reason  of  the  largeness  the  poor  cannot  be  so  conveniently  maintained,  then  it  comes 
within  the  intent  of  the  statute,  and  whether  this  point  ought  not  to  be  set  out. 

Mr.  Justice  Page  :  Where  vills  are  thus  separated,  it  might  bring  ten  shillings  in 
the  pound  on  one  vill,  that  happened  to  have  most  poor ;  it  seems  to  put  too  great  a 
power  in  justices.     Adjourned. 

The  Same  Term. 

The  King  againsl  The  Inhabitants  of  Welsborn  and  Walton. 

Moved  for  an  information  against  the  inhabitants  of  these  parishes,  for  not  repair- 
ing their  highways,  upon  an  affidavit  that  the  road  was  extreamly  ruinous,  and  that 
they  had  applied  to  the  grand  jury  at  the  assizes,  but  could  not  get  the  bill  found, 
and  said  in  the  case  of  The  King  and  the  Parish  of  Loughborough  in  Leicestershire,  about 
seven  years  ago,  information  was  granted.     Shew  cause. 
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The  Same  Term. 
The  King  against  Bowden. 

Mr.  Pilsworth  moved  to  quash  an  order  made  for  the  payment  of  small  tithes 
according  to  the  Act  of  7  and  8  W.  3,  c.  6,  which  had  been  substracted. 

The  exception  taken  was,  that  it  did  not  appear  by  the  order,  that  the  tithes  had 
been  demanded,  and  that  twenty  days  were  elapsed  without  paying  of  them ;  and 
until  that,  the  justices  by  the  Act  have  no  jurisdiction. 

Mr.  Reeve,  to  shew  cause  why  the  order  should  not  be  quashed  said,  that  by  the 
Act  of  W.  an  appeal  lies  to  the  sessions,  and  no  certiorari  shall  go. 

Mr.  Pilsworth  to  that  said,  that  the  Act  takes  notice  of  the  rights  coming  in 
question  ;  that  he  had  an  affidavit,  whereby  it  appears,  that  the  right  of  the  land  is  in 
question,  but  that  could  not  appear  on  the  orders,  nor  was  it  necessary,  so  that  an 
affidavit  is  the  only  method  we  have  to  make  this  appear  to  the  Court. 

Mr.  Reeve  said  further,  that  the  Court  could  not  intend  there  was  no  demand. 

Mr.  Pilsworth  :  That  must  be  e.xpressly  adjudged,  which  is  not  done. 

Justices  Page  and  Probyn  absent. 

Chief  Justice  and  Mr.  Justice  Lee  said,  that  this  being  a  limited  jurisdiction  it 
should  appear  to  be  pursued,  and  thought  the  order  bad  in  that  particular.  Order 
quashed. 

The  Same  Term. 
The  King  against  The  Inhabitants  of  North  Featherton. 

That  on  such  a  day  two  justices  made  au  order,  by  which  they  removed  a  man, 
his  wife  and  four  children,  naming  them,  and  adjudge  their  settlement;  no  appeal  to 
the  next  sessions,  and  that  order  is  affirmed. 

[50]  Afterwards  two  justices  make  an  order,  whereby  they  remove  the  woman  by 
her  maiden  name,  and  the  four  children  as  bastards.  Appeal  to  the  sessions  the 
sessions  upon  hearing  the  matter  stated  it  specially,  and  amongst  others  state,  that 
this  woman  and  the  four  children  were  the  same  with  the  woman  and  children 
removed  by  the  first  order  confiim'd  as  aforesaid,  and  delivered  it  as  their  opinion, 
that  the  first  order  being  confirmed  was  conclusive,  and  thereupon  quashed  the  said 
order  of  two  justices  ;  and  Mr.  Fortescue,  the  first  order  of  two  justices  being  confirmed 
is  conclusive,  and  therefore  the  second  order  of  two  justices  is  totally  irregular,  and 
the  sessions  did  right  in  quashing  the  second  order  of  two  justices ;  the  first  order 
confirmed  was  conclusive,  and  prayed  that  the  last  order  of  sessions  might  be  affirmed, 
as  well  as  the  first  order  of  sessions  confirming  the  first  order  of  two  justices. 

Mr.  Reeve  agreed  to  the  general  rule  laid  down,  but  said  this  case  was  quite 
different ;  it  appears  plainly,  by  the  order  of  sessions,  that  the  merits  of  the  case 
is  with  the  parish  of  Featherton,  for  the  children  are  bastards  born  at  Horsington, 
and  there  the  mother  was  likewise  settled  :  the  first  order  of  two  justices  is  for 
removing  the  man  and  his  wife  and  their  four  children,  this  order  is  confirmed  :  by 
the  second  order  of  two  justices  Mary  Holker  and  her  four  bastard  children  are 
removed  ;  therefore  at  first  sight  they  are  not  the  same  :  but  indeed  the  last  order  of 
sessions  does  find  them  the  same  persons  ;  the  last  order  of  sessions  states,  that  this 
woman  was  not  the  wife  of  the  husband,  for  he,  though  married,  was  married  before 
to  another  person,  and  of  consequence  the  second  marriage  totally  void  ;  they  are 
removed  by  wrong  names  or  descriptions,  and  suppose  the  case  of  a  mistake  in  the 
Christian  name  of  the  party  removed,  shall  that  be  conclusive?  he  said  it  was  a  new 
case,  and  submitted  it  to  the  Court. 

Chief  Justice  thought  they  had  slipt  their  opportunity,  and  that  the  first  order 
confirmed  is  conclusive. 

Mr.  Justice  Page  agreed. 

Mr.  Justice  Probyn  :  'Tis  conclusive,  that  is  the  time  prescribed  by  law,  and  not 
appealing,  that  order  is  confirm'd,  and  is  conclusive. 

Exception  to  the  first  order  of  two  justices,  that  the  age  of  the  children  did  not 
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appear ;  answ.  that  it  was  adjudg'd  to  be  the  place  of  their  legal  settlement,  which 
is  sufficient. 

Mr.  lieeve  :  It  does  not  appear  what  officers  made  the  complaint,  all  the  officers 
of  both  parishes  are  named,  viz.  upon  complaint  by  the  said  officers. 

Chief  Justice  :  We  will  suppose  all  the  officers  made  complaint. 

The  Court  affirmed  the  last  order  of  sessions,  and  the  first  order  of  two  justices. 


The  Same  Term. 
The  King  against  Holland. 

Order  of  bastardy  made  by  the  justices  of  Worcester. 

Mr.  Parker  took  two  exceptions,  one  to  the  caption,  viz.  Worcestershire,  to  wit, 
at  the  General  Quarter-Sessions  of  the  Peace  held  at  Worcester  for  the  county  afore- 
said ;  the  exception  to  this  was,  that  it  did  not  appear  the  sessions  were  held  within 
the  county.  The  second  exception,  that  it  did  not  appear  that  the  defendant  appeared, 
01'  was  heard  before  the  justices,  and  said  that  Court  did  not  intend  anything. 

Mr.  lieeve  on  the  other  side  said,  that  as  to  the  first  exception,  there  was  nothing 
at  all  in  it  ;  that  every  one  knew,  and  the  Court  would  take  notice  that  in  several 
counties  the  sessions  are  actually  held  within  cities,  which  are  counties  of  themselves, 
and  that  by  Act  of  Parliament ;  and  such  is  the  case  of  Worcester  for  the  county 
justices  to  hold  their  sessions  there;  as  to  the  other  exception,  he  said,  that  had  been 
formerly  allowed  ;  but  in  the  late  cases  it  has  been  held  otherwise,  Easter  11  Anne, 
Queen  and  Cripps,  and  Mich.  4  George  1,  King  and  Blachwell,  in  both  which  cases  this 
e.xception  was  taken  and  over-ruled.     The  Court  confirmed  the  order. 

Mr.  Justice  Page  :  If  summons  necessary,  the  appearance  of  the  party  does  not 
cure  the  want  of  it,  and  so  held  in  Serjeant  JFhitacre's  case. 


[51]    The  Same  Term. 
The  King  against  The  Inhabitants  of  South  Cerney. 

Order  of  two  justices  for  removing  a  poor  person  from  South  Cerney  to  Coltsbourn 
in  Gloucestershire  ;  on  appeal  the  sessions  discharge  that  order,  and  state  the  case 
specially. 

That  at  North  Leach  are  annually  held  two  mops  or  meetings  for  the  hiring  of 
servants,  the  one  on  the  Wednesday  before  Michaelmas,  the  other  on  the  Wednesday 
after  ;  that  the  pauper  was  hired  the  Wednesday  after  Michaelmas,  to  the  parish  of 
Coltsbourn,  to  serve  to  the  Michaelmas  following,  which  he  did  accordingly,  and 
received  his  wages. 

Mr.  Stevens  moved  to  set  aside  the  order  of  sessions,  because  upon  the  case 
specially  stated,  a  sufficient  settlement  appeared,  the  person  being  hired  according 
to  the  course  and  custom  of  the  country,  at  the  usual  times  for  hiring  servants  for 
the  year  following  ;  said  he  only  contended  for  it  on  the  custom  of  the  country  ;  but 
it  was  ruled  by  the  Court,  that  this  is  no  settlement  upon  the  face  of  it,  there  must 
be  a  hiring  for  a  year,  and  that  cannot  be  dispensed  with,  and  refused  even  a  rule 
to  shew  cause. 

Michaelmas,  Sixth  of  George  the  Second. 
The  King  against  The  Commissioners  of  Sewers  in  Nottinghamshire. 

Exceptions  were  taken  to  several  orders  of  the  commissioners  of  sewers. 

First  was,  that  it  did  not  appear  that  three  of  the  commissioners  were  of  the 
quorum,  which  by  the  Statute  23  H.  8,  they  ought  to  be. 

Secondly,  that  it  does  not  appear  that  the  place  upon  which  the  orders  were  made 
were  within  their  jurisdiction. 

Another  exception  was  likewise  taken  to  the  last  of  the  orders  :  that  the  com- 
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missioners  had  made  an  order,  that  all  constables  should  pay  two  shillings  to  their 
clerks  for  a  copy  of  every  order  ;  that  though  the  Act  allows  them  to  make  a  reason- 
able allowance  to  their  clerks,  yet  they  would  not  make  such  an  order  on  the  constables 
but  in  the  towns ;  and  a  rule  was  made  to  shew  cause,  which  was  afterwards  made 
absolute. 

The  Same  Term. 
The  King  against  Roberts. 

Conviction  upon  two  Acts  made  in  Queen  Anne's  reign,  to  prevent  spreading  of 
fire  ;  to  make  party-walls ;  penalty  on  the  proprietor,  and  also  on  the  builder,  of  fifty 
pounds  each. 

Exception  ;  justices  have  not  set  forth  sufficient  authority  to  ground  their  convic- 
tion upon  ;  justices  of  peace  of  the  county  of  Middlesex  have  not  all  of  them  a 
jurisdiction,  for  the  offence  is  confined  to  the  bills  of  mortality. 

Second  exception  ;  the  statute  excepts  London  Bridge. 

These  are  summary  convictions,  the  Court  will  not  assist,  it  does  not  appear  that 
these  are  party-walls  intended  by  the  Act,  there  may  be  party-walls  in  the  midst 
of  the  houses  severally,  and  not  between  house  and  house,  and  then  not  within 
the  Act. 

Third  exception  ;  that  it  is  set  out  that  all  the  party-walls  were  not  totally  built 
of  brick.  7  Anne  excepts  door-cases,  etc.,  and  then  it  is  not  totally,  which  may 
answer  the  Act. 

Chief  Justice  :  I  do  not  think  the  door-cases  any  part  of  the  wall. 

By  the  Court  all  the  exceptions  over-ruled,  and  conviction  confirmed. 


Michaelmas,  Sixth  of  George  the  Second. 

The  King  against  Hall. 

An  information  was  moved  for  against  Hall  for   a   very  gross   perjury    which 
appeared  upon  the  certificate  of  Judge  Page.     Shew  cause. 


[52]    The  Same  Term. 
The  King  against  Church- Wardens  of  Brackley,  St.  Peter's. 

The  sessions  made  an  order  upon  former  overseers,  to  pay  money  to  subsequent 
church-wardens  in  the  first  instance. 

Objected,  that  sessions  cannot  proceed  in  any  case  in  the  first  instance,  where  an 
appeal  is  given  by  statute,  but  only  where  power  is  given  to  the  justices  and  no 
appeal;  and  so  held  Salk.  471,  and  a  rule  was  made  to  shew  cause. 


The  Same  Term. 
The  King  against  Killingsworth. 

Indictment  for  speaking  words  against  a  justice  of  the  peace  ;  judgment  by  default ; 
error  brought. 

First  exception ;  the  words  then  and  there  omitted  in  the  indictment. 

Second  ;  judgment  in  English. 

Third  ;  'twas  that  he  should  stand  committed  to  the  county  gaol  without 
mentioning  any  time. 

Nobody  of  the  other  side  ;  judgment  reversed. 

Note  ;  defendant  was  committed  on  the  judgment  by  default. 
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The  Same  Term. 
The  Kino  against  Longhouton. 

Indictment  against  the  inhabitants  of  a  vill  for  not  repairing  their  highways  ; 
demurrer  to  the  indictment. 

Exception  to  the  caption  of  the  indictment,  the  words  then  and  there  omitted  ; 
Kinr;  and  Morice,  Trin.  4  George  2,  the  same  exception  allowed,  and  in  The  King  and 
Killingiuorth  this  was  held  fatal,  and  indictment  quashed. 

There  was  another  exception  intended,  that  the  vill  was  indicted  generally  without 
shewing  that  by  custom  or  prescription  they  were  liable,  and  of  common  right  a  vill 
is  not  liable  ;  this  exception  was  allowed  in  the  case  of  The  King  and  Inhabitants  of 
Talk-Stafford,  taken  by  Mr.  Parker  this  term.     Indictment  quashed. 

The  Same  Term. 
The  King  against  The  Inhabitants  of  Eccleston. 

A  rule  had  been  made  to  shew  cause  why  a  certiorari  should  not  go  to  remove 
a  rate  made  upon  the  parish  of  Eccleston,  to  contribute  towards  the  repairs  of  the 
roads  of  the  vill  of  Slindon,  within  that  parish. 

Mr.  Lacey  to  shew  cause  said,  that  this  order  was  founded  on  the  3  and  4  W.  by 
which  it  is  expressly  directed,  that  no  certioiari  should  lie. 

Mr.  Parker  on  the  other  side  said  it  was  founded  on  the  7  and  8  W.  which  is 
silent  in  this  matter,  and  said  where  a  subsequent  law  was  made,  and  an  Act  done  in 
pursuance  of  it,  that  a  former  law  would  not  influence  it,  and  mentioned  the  case  of 
a  popular  action  on  the  Statute  Jac.  which  does  not  affect  any  method  of  proceeding 
in  any  popular  action  grounded  on  a  latter  Act,  but  desired  the  rule  might  be 
enlarged  for  a  day  or  two  to  look  into  it. 


The  Same  Term. 
The  King  against  Hatchley  Tradgely  and  Others. 

Mr.  Fazakerly  moved  for  a  certiorari  to  remove  an  indictment  found  at  Salop 
Assizes,  for  stopping  a  water-course,  and  said  the  reason  was  why  they  desired  to 
remove  it,  because  the  defendant  would  be  under  a  necessity  to  have  a  view  in  order 
to  make  his  defence,  and  that  without  consent  of  the  prosecutors  they  could  not  have 
a  view  on  any  indictment  found  at  the  assizes  ;  but  when  the  indictment  was  in  this 
Court  they  should  then  be  entitled  on  the  Act  of  Parliament  in  course. 

[53]  The  Court  said  that  it  did  not  appear  but  that  the  prosecutor  would  consent, 
and  that  he  should  have  had  an  affidavit  of  an  application  to  the  prosecutor  for  a 
view  ;  however  granted  a  rule  to  shew  cause. 

The  Same  Term. 
The  King  against  Beresford. 

Mr.  Abney  moved  for  an  information  against  the  defendant,  for  breaking  open 
the  door  of  an  out-house,  and  untying  a  greyhound  belonging  to  A.  B.  and  hanging 
him. 

The  Court  seemed  to  think  that  it  was  felony  for  breaking  open  the  door  and 
hanging  a  dog  kept  for  game. 

But  by  Mr.  Abney,  in  Brook  and  Lambert,  it  is  held  that  a  greyhound  is  of  a  base 
nature,  and  that  breaking  and  entering  the  out-house  was  but  a  trespass. 

By  the  Court :  Shew  cause,  and  by  Mr.  Justice  Page :  If  they  shew  cause  that 
this  is  felony,  let  them. 
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Hilary,  Sixth  of  George  the  Second. 
Lateward  against  Dolston. 

Mr.  Parker  moved  for  a  prohibition,  on  a  suggestion  that  all  customs  are  tryable 
at  common  law,  to  stay  a  suit  in  the  Arches,  where  the  plaintiff  had  libell'd  to  compel 
the  payment  of  a  church-rate  of  AUhallows-Barking,  made  pursuant  to  a  taxation  on 
the  inhabitants,  by  a  pound  rate,  according  to  the  annual  value  of  their  houses ; 
whereas  time  immemorial  it  has  been  customary  to  tax  according  to  the  personal 
estates  ;  that  defendant  had  pleaded  this  plea  below  and  made  affidavit  of  it  here. 

By  the  Court :  Shew  cause. 

The  Same  Term. 
The  King  against  Clerk  and  Another. 

The  defendants  were  indicted  (as  tradesmen  elected  to  be  scavengers,  and  election 
confirmed  by  two  justices  of  the  peace)  for  not  obeying  an  order  made  by  two  justices, 
requiring  them  to  pay  over  the  sum  of  seventy-two  pounds,  which  was  in  their  hands 
as  scavengers,  to  their  successors. 

Mr.  Fazakerly  moved  to  quash  it,  because  the  justices  have  no  such  power,  by 
the  Statute  2  W.  and  M.  c.  8,  §  11,  for  that  statute  gives  justices  power  to  commit 
for  not  accounting;  but  not  to  order  the  money  to  be  paid  over;  but  the  succeeding 
scavenger  ought  to  bring  an  action  on  the  statute  for  the  money  remaining  in  the 
predecessor's  hands. 

Mr.  Justice  Page  :  This  is  a  matter  of  great  consequence  to  the  publick,  great  sums 
are  raised  and  the  business  very  inditferentiy  done  ;  I  do  not  know  but  justices  have 
a  power  to  order  the  payment  of  the  money  over;  it  is  certain  they  have  jurisdiction 
to  make  them  account,  and  it  would  be  odd  if  they  should  not  have  power  to  make 
them  comply  so  far  with  the  design  of  this  Act ;  at  this  rate  it  would  be  difficult  to 
get  the  money  out  of  the  hands  of  the  scavengers  that  had  a  mind  to  keep  it  in 
their  own  hands ;  he  said  that  defendants  might  demur  if  they  would,  and  would 
not  consent  to  quash  it. 

The  Same  Term. 
The  King  against  Langley. 

Mr.  Abney  moved  to  quash  an  indictment  found  at  Northampton,  on  5  Eliz.  for 
exercising  a  trade  of  a  roper  at  East  Hadden,  which  is  a  country  vill,  and  the  statute 
does  not  extend  to  trades  exercised  in  country  vills  or  towns,  but  only  to  market 
towns,  1  Ventr.  51.  1  Mod.  26.  Mr.  Justice  Page  said,  that  this  exception  had 
often  been  allowed  in  his  time,  and  he  did  not  know  it  was  a  trade  within  the  statute. 
Shew  cause. 

2  Keb.  583.     3  Keb.  782,  790.     Rule  made  absolute  to  quash  the  indictment. 


[54]    The  Same  Term. 

The  King  against  Commissioners  and  Trustees  of  Kingston  Turnpike. 

Sir  John  Strange  moved  to  quash  an  order  of  sessions  made  at  the  Quarter- 
Sessions  for  Surry,  commanding  the  sheriff  of  that  county  to  remove  a  turnpike ;  the 
order  was  made  at  a  sessions  held  the  eleventh  July  last,  and  recites :  whereas 
complaint  was  made  to  them  that  the  commissioners  and  trustees  had  exceeded  their 
power  in  erecting  a  turnpike,  etc.  And  whereas  W.  C.  had  given  notice  to  the  said 
commissioners  and  trustees  that  he  intended  to  make  a  complaint  to  the  sessions,  etc. 
And  whereas  neither  the  said  commissioners,  tiustecs,  nor  any  one  on  their  behalf,  had 
attended  the  sessions  to  defend  themselves,  etc.  now  upon  examining  witnesses  upon 
oath,  they  adjudge  the  said  complaint  to  be  true,  and  order  the  sheriff  to  remove  the 
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turnpike,  etc.  and  his  objection  was,  that  it  did  in  no  sort  appear  that  the  cora- 
uiissioners,  etc.  had  any  due  notice  given  ;  for  the  notice,  if  any,  might  be  of  that 
day,  and  then  this  order  was  made,  ex  parte  meerly,  he  said  he  admitted  that  by  the 
late  Act  made  against  the  destroying  of  turnpikes,  there  was  an  authority  given  to 
the  justices  in  Cjjuarter-Sessions  to  order  the  taking  down  any  turnpikes  unduly 
erected,  after  hearing  and  determining  the  same  in  a  summary  way;  but  the 
commissioners  ought  to  have  had  notice. 

Chief  Justice:  Before  this  Act  the  justices  had  no  jurisdiction,  for  a  turnpike 
erected  without  authority  was  a  meer  nusanco,  of  which  they  had  uo  jurisdiction  ;  but 
this  Act  gives  them  a  particular  jurisdiction  in  this  case.  Mr.  Serjeant  Wright 
shewed  cause. 

Sir  John  Strange,  to  quash  the  orders  of  sessions ;  this  made  too  hastily ;  a 
complaint  is  usually  made,  a  copy  is  usually  given,  and  defence  may  be  made  next 
sessions :  the  order  is  made  16  July,  and  none  appearing  on  the  behalf  of  the  trustees, 
order  it  to  be  removed  ;  excess  of  power  ;  not  said  in  what  that  excess  of  power  did 
consist,  for  that  the  trustees  have  authority  in  many  instances,  and  therefore  too 
general,  and  could  not  make  a  defence  on  the  very  day,  and  notice  and  reasonable 
notice  is  all  the  same  thing. 

Mr.  Fazakerly  :  Before  complaint  no  jurisdiction  arises,  and  because  he  did  not 
appear  they  order,  he  having  notice,  but  he  ought  to  be  summoned  ;  indeed  if  it  does 
appear  he  makes  defence,  that  alters  the  case ;  but  that  warrant  or  summons  ought 
to  be  made  after  complaint  is  made,  for  before  the  complaint  is  made  no  power 
attaches  ;  nay  sessions  on  an  appeal  could  not  proceed,  unless  the  appellant  had  given 
notice  of  the  appeal ;  the  turnpike  is  said  to  be  in  the  town  in  the  order,  but  it  is  not 
said  to  be  in  the  highway,  and  then  this  Couit  cannot  intend  the  sessions  has  any 
jurisdiction  under  the  statute;  it  may  be  a  private  close,  etc. 

It  does  not  appear  to  be  erected  in  their  jurisdiction,  for  the  power  is  where  the 
turnpike  is  erected. 

Mr.  Serjeant  Wright :  It  is  to  be  presumed  there  was  a  summons,  as  the  contrary 
does  not  appear ;  The  Queen  against  Cosins,  in  an  order  of  bastardy,  Trin.  13  Anne, 
the  Court  then  said,  as  it  was  a  remedial  law  and  not  a  penal  law,  the  Court  would 
not  suppose  they  had  done  wrong  so  as  to  vacate  the  order;  the  same  holds  as  to  the 
objection  of  want  of  notice,  for  it  appears  there  was  notice  of  an  intended  complaint, 
and  that  is  notice  of  a  complaint ;  notice  of  an  intended  motion  is  a  notice  of  a  motion, 
and  thereon  this  Court  will  stay  proceedings.  If  partiality  does  not  appear,  or  other 
ingredient  of  passion,  a  proceeding  cannot  be  too  summary,  where  one  or  more  are 
empowered  to  act  in  a  summary  way  ;  and  to  suppose  a  Judge  has  not  acted  fairly,  is 
to  suppose  he  has  acted  criminally,  and  for  ought  appears,  this  may  have  given  the 
party  time ;  commission  of  gaol-delivery  is  summary,  and  all  at  the  same  time. 

The  excess  is  said  to  be  in  continuing  two  gates,  which  is  expressly  agreeable  to 
the  statute,  and  it  could  not  be  set  out  more  conveniently. 

Objection  ;  not  sufficient  to  follow  the  words  of  the  statute,  but  this  may  be 
a  turnpike  set  up  elsewhere  out  of  their  jurisdiction.  Answer;  this  appears  to  be 
set  up  at  Kingston,  which  is  within  the  jurisdiction  of  the  justices. 

Contra;  no  notice  can  be  given  but  in  a  judicial  proceeding,  and  that  cannot  be 
till  the  [55]  jurisdiction  attaches,  and  here  it  appears  they  made  the  order  on  the 
foot  of  that  complaint :  where  an  order  is  made  behind  a  man's  back,  it  is  too  summary 
although  a  jurisdiction  is  given,  and  what  is  contrary  to  natural  justice  ought  never 
to  get  footing  in  any  Court  of  Sessions.  It  does  not  appear  by  the  order  to  be 
a  nusance ;  and  if  this  was  erected  in  a  man's  private  close,  every  word  of  this  order 
would  be  true ;  and  if  a  man  does  set  up  a  gate  in  his  own  ground,  to  take  money  of 
people  that  go  that  way,  he  may  take  it  safely,  and  the  justices  have  nothing  to  do 
in  it;  and  the  word  turnpike  has  nothing  in  the  import  of  the  word  to  shew  that 
it  is  placed  in  a  publick  road.  A  remedy  cannot  be  had  against  the  sessions,  either  by 
action  or  information,  and  if  they  have  not  made  a  summons,  the  party  is  without 
redress,  and  the  Court  will  not  presume  more  than  in  the  order  is  specified ;  the 
notoriety  of  the  fact  is  said  to  be  sufficient  to  justify  this  order;  in  elder  times 
attainders  have  been  made  on  the  notoriety  of  the  fact,  but  cooler  times  rejected  that. 
At  a  gaol-delivery,  if  an  indictment  be  hied,  the  prosecutor  cannot  go  on  till  the 
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defendant  is  brought  in  by  process,  and  suppose  he  was  present,  has  not  he  a  right  to 
traverse  till  the  next  assizes'!  this  Court  has  a  power  to  proceed  in  a  summary  way, 
upon  complaint  made  of  the  corruption  of  bailiffs ;  in  the  case  of  Mr.  Budgel  the 
Court  would  not  proceed  against  the  bailiff  till  notice  was  given  him,  and  till  he  had 
copies  of  the  affidavits,  and  a  day  given  to  shew  cause  ;  if  the  party  appears,  and  is 
willing  to  make  his  defence,  that  waves  any  objection  to  the  shortness  of  the  time  of 
proceeding;  but  if  he  does  not  appear,  or  if  he  appears,  and  insists  upon  further  time 
to  make  his  defence,  and  the  justices  will  not  give  him  time,  this  Court  will  punish 
him  ;  The  Queen  against  Simpson,  argued  whether  if  summoned  and  does  not  appear ; 
it  was  doubted  much  whether  he  could  be  convicted  behind  his  back,  though  at  last 
the  Court  said  it  was  his  own  laches,  and  at  last  held  good  ;  summons  there  set  out 
where  judgment  is  final,  upon  an  order,  that  is  a  conviction  and  there  being  no  appeal 
given,  this  is  a  conviction  and  judgment. 

Mr.  Justice  Lee  :  Quaere,  if  in  an  order  of  sessions  any  summons  is  set  out. 

Mr.  Justice  Probyn  :  Notice  of  appeal,  if  it  be  given,  is  sufficient;  the  saying 
notice  is  given,  is  saying  sufficient  notice  is  given  ;  before  he  makes  his  complaint  he 
gives  notice  to  the  party  that  he  will  complain,  which  is  affording  the  party  an 
opportunity  sufficient  to  appear  and  make  his  defence  ;  the  power  of  the  trustees  is 
circumscribed  to  the  words  mentioned  in  the  Act  of  Parliament.  But  the  power  of 
the  justices  at  sessions  is  general  through  the  county  of  Surry.     Order  is  good. 

Mr.  Justice  Lee :  This  is  a  good  order,  I  do  not  think  this  is  a  proceeding  too 
precipitate :  whereas  a  complaint  was  made,  after  notice  given,  of  an  intended 
complaint ;  no  case  is  cited  to  shew  that  it  would  be  necessary  in  an  order  to  set  out 
notice  given  ;  and  as  it  appears  notice  was  given  before  the  sessions  was  held,  the 
party  had  an  opportunity  to  appear  and  make  defence  ;  and  the  order  has  pursued  the 
words  of  the  statute,  and  it  is  averred  in  the  order,  that  the  turnpike  was  erected 
where  the  trustees  had  no  power  to  set  it.     Order  stands. 

The  Same  Term. 
The  King  against  Amis. 

Sir  John  Strange  moved  to  quash  an  order  of  sessions  for  discharging  an  apprentice 
upon  this  exception,  that  the  trade  of  the  master  was  not  a  trade  within  the  Act  of 
Elizabeth,  and  said  that  it  was  determined  in  the  case  of  The  King  and  Gately  in  Salk. 
that  the  power  of  the  justices  extended  only  to  such  trades  as  are  within  the  statute ; 
and  a  rule  was  made  to  shew  cause. 

Mr.  Fortescue  shewed  cause  against  quashing  the  order ;  the  order  set  forth  that 
William  Stanmore  was  put  apprentice  to  the  defendant  to  be  instructed  in  the  trade 
of  a  carpenter.  The  order  was  originally  made  at  the  sessions,  and  setting  foith  ill 
usage  discharged  him,  and  ordered  the  defendant  to  return  part  of  the  money. 

As  to  the  exception,  that  it  does  not  appear  that  the  defendant  appeared  or  made 
defence,  it  appears  that  counsel  were  heard  and  evidence  examined,  which  shews 
a  defence  made,  and  it  was  not  necessary  that  the  master  should  appear,  this  being 
before  the  sessions,  [56]  and  not  before  a  single  justice  only.  1  Salk.  67.  2  Salk.  490. 
As  to  the  second  exception,  that  the  Court  of  Sessions  have  no  power  to  order  a 
return  of  money  ;  the  cases  cited  are  express  in  point  that  they  have  this  power. 

As  to  the  exception,  that  it  does  not  appear  that  the  master  had  any  money  with 
the  apprentice,  and  therefore  ought  not  to  be  ordered  to  return  it ;  the  order  is,  that 
the  master  should  return  and  pay  back  so  much  money,  which  could  not  be  unless  he 
had  received  it. 

As  to  the  case  of  a  carpenter  not  being  a  trade  within  the  statute,  Gately's  case, 
2  Salk.  47 L     1  Saunders  313.     2  Keb.  822.      JFatkin's  case,  5  Eliz.  §  2,  27,  30. 

Sir  John  Strange :  As  to  the  defendant  not  being  heard,  the  counsel  and  evidence 
might  be  only  on  one  side ;  it  is  necessary  that  the  master  should  be  heard,  though 
not  necessary  to  set  it  forth  in  the  order  ;  upon  the  appearance  of  the  master  the 
Court  may  discharge ;  in  the  cases  cited  it  appears,  that  the  masters  were  bound  over. 

As  to  ordering  him  to  restore  the  money,  this  power  only  extends  to  apprentices 
bound  out  by  justices,  which  does  not  appear  to  be  this  case. 
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This  Court  will  not  take  any  thing  by  inference  or  intendment  in  the  case  of  an 
inferior  jurisdiction. 

As  to  this  not  being  a  trade  within  the  statute,  The  King  against  JVhmtly, 
12  Geo.  1.  Order  (juashed  on  this  exception.  5  Eliz.  §  30,  founds  this  jurisdiction  ;  he 
admits  the  foundation  of  this  objection  to  be  overturned  by  the  words  of  the  statute, 
and  he  waived  the  objection  as  to  the  trade  not  being  a  trade  within  the  statute. 

Mr.  Justice  Page:  As  to  not  hearing  the  master,  there  is  no  occasion  to  set  out 
that  he  was  heard  ;  summons  is  equal  to  appearance  ;  there  must  be  a  summons,  but 
it  need  not  be  set  forth.  It  necessarily  follows,  that  though  the  master  had  the 
money  ;  the  power  is  not  confined  to  parish  children. 

Mr.  Justice  Probyn  :  The  justices  may  order  restitution  as  incident  to  the  power 
of  discharging. 

As  to  the  notice,  this  is  an  original  proceeding  at  the  sessions  ;  if  it  is  an  original 
application  to  the  justices  and  then  gone  to  the  sessions,  the  parties  must  have  taken 
notice.  The  distinction  between  orders  and  convictions  is,  that  in  conviction  it  is 
necessary  to  be  set  forth,  but  not  in  orders. 

Mr.  Justice  Lee:  Notice  is  of  the  essence  of  justice,  and  therefore  it  is  to  be 
presumed  that  the  authority  is  well  executed,  unle.ss  the  contrary  appears.  The 
Court  will  consider. 


The  Same  Term. 
The  King  against  The  Inhabitants  of  St.  Gile.s  in  the  Fields. 

State  of  the  case.  Two  justices  removed  Jacob  Made  aged  about  nine  years,  son 
of  John  Made  deceased,  by  Anne  his  wife,  from  St.  Giles's  to  St.  Clement  Danes  ; 
that  parish  appeals  to  the  Middlesex  sessions,  who  made  the  following  order. 

Upon  hearing  of  the  appeal  of  the  church-wardens  and  overseers  of  the  poor  of  the 
parish  of  St.  Clement  Danes,  in  this  county,  against  an  order  of  removal,  etc.  and 
upon  hearing  what  was  alleged  by  counsel,  etc.  it  appears  to  this  Court,  that  the 
said  Jacob  Made  is  the  son  of  the  said  John  Made  by  the  said  Anne  his  wife,  that 
the  said  Anne  before  her  marriage  with  the  said  John  Made,  and  whilst  she  was  a 
single  woman,  became  a  servant  hired  by  the  year  at  four  pounds  per  annum  wages, 
to  one  Jacob  Yellowby,  an  inhabitant  in  the  said  parish  of  St.  Clement  Danes;  and 
had  under  such  hiring  lived  with  him  in  the  same  parish  for  the  space  of  two  years, 
and  thereby  obtained  a  legal  settlement  in  the  .same  parish,  which  was  the  place  of 
her  last  legal  settlement,  before  her  marriage  with  the  said  John  Made  ;  that  the 
place  of  the  nativity  of  the  said  John  Made,  father  of  the  said  Jacob  Miule,  cannot 
be  found,  and  it  doth  not  appear  that  the  said  John  Made  gained  any  legal  settlement 
since  his  birth,  nor  that  the  said  Anne,  since  the  time  of  his  death,  gained  any  settle- 
ment until  the  time  of  her  marriage  with  Matthew  Sincock  her  present  husband, 
which  was  above  two  years  since,  whose  settlement  is  in  the  parish  of  St.  Martin  in 
the  Fields  in  this  county,  which  parish  the  counsel  for  the  .said  appellants  doth  insist 
to  be  the  place  of  the  present  legal  settlement  of  her  the  said  Anne,  by  virtue  of  her 
said  marriage  [57]  vvith  the  said  M.  S.  and  also  of  the  said  Jacob  Made  her  son,  in 
right  of  his  said  mother,  and  that  he  hath  not  any  legal  settlement  in  the  said  parish 
of  St.  Clement  Danes  ;  and  upon  hearing  what  was  further  alleged  by  the  counsel  for 
the  inhabitants  of  the  parish  of  St.  Giles  in  the  Fields,  who  insisted  that  the  said 
parish  of  St.  Clement  Danes  ought  to  be  deemed  the  place  of  the  legal  settlement  of 
the  said  Jacob  Made,  in  regard  his  said  mother's  former  settlement,  as  aforesaid,  was 
in  the  said  parish. 

This  Court,  upon  consideration  had  of  the  premisses,  is  of  opinion  that  the  said 
parish  of  St.  Martin  in  the  Fields  ought  to  be  deemed  the  place  of  the  legal  settlement 
of  the  said  Jacob  Maile,  as  being  the  place  of  the  present  legal  settlement  of  his  said 
mother,  by  virtue  of  her  said  marriage  with  the  said  M.  S.  and  doth  thereupon  allow 
of  the  said  appeal,  and  doth  vacate  and  discharge  the  aforesaid  order  of  the  said  two 
justices  of  the  peace,  and  the  same  is  hereby  vacated  and  discharged  accordingly  ; 
and  order  him  to  be  removed  from  St.  Clement's  to  St.  Giles's,  who  are  required  to 
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receive  and  to  provide  for  him,  etc.  until  they  can  free  themselves  from  the  charge 
thereof  by  due  course  of  law. 

Serjeant  Corbet,  to  shew  cause,  cited  St.  George  and  St.  Catherine's,  Mich.  1714, 
Paulersbcrry  and  IFooden.  The  woman  has  gained  a  new  settlement,  this  is  the  present 
settlement.  In  the  case  of  Cumner  and  Milton,  it  was  not  a  point  settled,  only  said  by 
Mr.  Justice  Powel,  a  man  must  take  a  wife  with  the  incumbrances. 

Serjeant  Baynes  agreed,  where  a  woman  had  a  settlement  in  her  own  right,  child 
should  go  to  hei'  last  settlement ;  this  Jacob  Maile  was  son  to  John  Maile  and  Elizabeth 
his  wife,  who  after  his  death  married  again  to  one  of  St.  Martin's  ;  the  cases  cited  are, 
where  the  children  removed  with  the  mother  as  head  of  the  family ;  but  this  Jacob 
Maile  was  never  in  St.  Martin's,  and  in  Cumner  and  Milton  what  Mr.  Justice  Powel 
said,  I  suppose  was  assented  to,  because  Court  said  nothing  to  the  contrary,  and  cited 
Salk.  482. 

Serjeant  Corbet  replied,  the  children  must  be  taken  to  be  part  of  the  family,  and 
the  mother  having  gained  a  settlement  by  her  marriage,  the  children  must  follow  it. 

Special  state,  that  Anne,  wife  of  John  Maile  wa.s,  before  her  marriage,  settled  as 
a  hired  servant  in  St.  Clement  Danes,  and  place  of  John  Maile's  settlement  unknown. 
Sessions  discharge  the  order  of  two  justices  removing  to  St.  Clement's,  and  adjudge 
it  in  St.  Martin's,  where  her  second  husband  lived  and  was  settled. 

Mr.  Justice  Probyn  could  not  be  satisfied  that  they  could  send  the  child  to  any 
place,  as  to  the  settlement  of  the  mother,  but  the  settlement  she  had  at  the  time  of 
making  the  order. 

Mr.  Justice  Lee  :  The  sole  question  is,  whether  this  Jacob  Maile,  on  the  marriage 
of  his  mother  into  St.  Martin's,  can  be  settled  there ;  I  think  it  has  been  determined 
in  Carth.  that  the  settlement  the  woman  gained  by  the  second  marriage  shall  not  be 
extended  further  than  to  herself. 

Mr.  Justice  Page  :  I  never  apprehended,  on  such  marriage,  that  second  husband 
was  obliged  to  maintain  the  children  of  the  first ;  nor  shall  he  draw  them  to  his 
settlement. 

Mr.  Justice  Lee  :  The  child  is  now  to  be  sent  to  the  place  of  its  own  legal  settle- 
ment, unless  he  could  gain  it  anew  by  the  second  marriage. 

By  the  Court :  Move  it  again  before  the  end  of  the  term. 


The  Same  Term. 
The  King  against  Pinkney. 

Mr.  Serjeant  Draper,  in  support  of  an  indictment  for  selling  corn  by  false  measure, 
which  was  quashed  nisi,  said,  that  this  was  an  offence  indictable  ;  first  it  is  a  false  token  ; 
but  that  the  Court  denied  ;  then  he  said  it  was  a  cheat,  which  was  an  offence  indictable, 
and  that  the  Court  would  not  quash  an  indictment  for  a  cheat,  but  leave  them  to 
demur;  he  said  this  was  an  offence  at  common  law,  and  though  22  and  23  Car.  2. 
directs  a  particular  punishment,  it  is  an  offence  at  common  law ;  he  cited  Syd.  409, 
King  against  Biirgoin. 

That  an  indictment  for  a  cheat  not  quashed.  Mod.  Cases  42. 

[58]  As  to  the  objection,  very  deficient,  he  said  it  would  do  well  enough,  because 
the  least  want  of  measure  was  a  cheat. 

Mr.  Parker  in  answer  said,  the  Court  had  quashed  indictments  of  this  sort ;  Queen 
against  Jones.  King  against  JFood,  5  Mod.  18,  a  faulty  indictment.  King  against 
Liggenham,  1  Mod.  71.  King  against  Channel,  Hill.  2  George  2,  that  was  upon 
demurrer.  King  against  Bryan,  Easter  3  George  2,  in  all  which  cases,  held  that 
indictments  did  not  lie  for  these  things  which  are  of  a  private  nature ;  and  indict- 
ment would  not  lie  for  making  a  fool  of  a  man  ;  very  deficient  is  bad,  2  Roll.  Abr. 
80,  pi.  18.  Cro.  Jac.  84.  King  against  Soerral,  Cro.  Car.  380.  King  against  Flint, 
2  Salk.  687  ;  in  all  which  this  general  charge  hold  bad. 

Court :  This  indictment  cannot  be  maintained,  said  it  was  very  faulty,  and 
thought  the  offence  not  indictable;  upon  the  whole  indictment  quashed. 
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The  Same  Term. 
The  Kin(;  againd  The  Inhabitants  of  Woolstanton,  County  of  Stafford. 

The  case  was  this:  Joseph  Collison  of  the  parish  of  Woolstanton,  and  a  settled 
inhabitant  there,  travelling  through  Colwick,  bioke  his  thigh  there,  and  could  not 
be  removed  to  Woolstanton  without  danger  of  his  life,  till  his  thigh  was  set ;  this 
misfortune  reduced  him  to  poverty,  but  before  this  he  had  not  received  any  relief 
thence  ;  Collison  was  attended  by  a  surgeon  and  other  proper  helps,  but  not  by  the 
order  of  any  officer  of  Woolstanton  ;  two  justices  make  orders  on  the  overseers  of  the 
poor  of  Woolstanton,  to  pay  the  surgeon,  efec.  the  orders  are  found  prout,  and  the  bills 
admitted  to  be  reasonable. 

Appeal  from  these  orders  to  the  sessions,  where  a  doubt  arising  as  to  the  legality 
of  these  orders,  the  Court  ordered,  that  the  clerk  of  the  peace,  with  the  counsel  on 
both  sides,  shouldj  attend  the  next  Judge  of  His  Majesty's  Court  of  King's  Bench 
that  should  come  to  Stafford  Assizes,  who  is  desired  to  give  his  opinion  upon  the  case  ; 
ordered  further,  that  the  clerk  of  the  peace  should  report  the  opinion  to  the  justices 
at  the  next  General  Quarter-Sessions,  after  such  opinion  taken ;  that  the  parties 
concerned  do  then  and  there  attend  without  further  notice,  and  in  the  mean  time, 
by  consent  of  all  parties,  the  appeal  against  the  said  orders  to  be  respited  and 
saved  without  prejudice  to  either  side. 

The  orders  appealed  against  were  three,  viz.  first,  for  boarding,  second,  for  the 
nursing,  third,  for  the  curing  the  said  Collison,  and  were  as  follows  :  Stafford,  to  wit. — 
To  the  Overseers  of  the  Poor  of  the  Parish  of  Woolstanton  in  the  said  county. 

We  whose  hands  and  seals  are  hereunto  set  and  subscribed,  two  of  His  Majesty's 
justices  of  the  peace  and  quorum  for  the  said  county,  and  both  of  us  residing  in  the 
same  division,  within  the  said  parish  of  Woolstanton,  do  hereby  order  you,  the  said 
overseers,  to  pay  unto  Nicholas  Baker  the  sum  of  sixteen  pounds,  and  eighteen 
shillings  for  boarding  and  other  necessaries,  for  Joseph  Collison,  a  pauper  of  the 
said  parisli,  whilst  he  lay  ill  of  a  broken  fractured  thigh.  Dated  the  first  day  of 
October  anno  Domini   1731.     Thomas  Allen,  Joseph  Jervis. 

The  other  two  were  in  the  same  form,  for  the  nurse  and  the  surgeon. 

Afterwards,  at  Michaelmas  Sessions,  an  order  is  made  reciting  the  three  orders  of 
two  justices,  and  the  appeal  to  the  sessions,  and  the  adjournment  by  consent,  and  that 
Mr.  Justice  Probyn  was  at  the  last  assizes  for  the  said  county,  and  that  the  Judge 
being  attended  gave  his  opinion  in  the  words  following. 

I  am  of  opinion,  that  where  any  settled  inhabitant  of  a  parish  going  upon  his  lawful 
occasion  or  business,  and  by  accident  or  misfortune  is  reduced  to  a  necessity  of  being 
assisted  and  relieved,  the  justices  of  the  peace  have  power  to  direct  and  order  the  over- 
seers of  the  poor  of  that  parish  to  which  he  belongs,  to  relieve  such  person  and  to  pay 
for  such  necessary  support  and  assistance  as  he  has  received,  though  by  persons  of 
another  parish  ;  which  said  opinion  being  this  day  presented  and  read  to  the  Court, 
it  is  ordered  by  the  Court  that  the  said  orders  made  by  the  said  two  justices  be 
confirmed,  and  accordingly  by  the  Court  they  are  confirmed. 

Mr.  Parker  to  shew  cause  why  these  orders  should  not  be  quashed. 

Several  objections  have  been  made  to  the  form  of  the  orders,  but  it  appears  that 
the  [59]  merits  have  been  referred  to  a  Judge  of  Assize,  he  has  heard  the  parties  and 
given  his  opinion  upon  the  merits ;  and  therefore  it  is  apprehended  all  objections  in 
point  of  form  are  waived  ;  his  determination  is  in  the  nature  of  an  award,  and  final 
and  conclusive  between  the  parties.  A  Court  of  Justice  will  never  allow  of  a  plea  in 
abatement,  after  a  plea  in  bar ;  so  if  a  special  verdict  refers  a  particular  point  to  the 
Court ;  the  Court  will  intend  all  other  matters  but  that  which  is  the  doubt  of  the  jury. 
Goodale's  case,  5  Co.  96,  97.     2  Ro.  Abr.  702.     Letter  B.  pi.  4.     Hob.  262. 

First  objection  ;  that  the  justices  orders  are  not  concluded  properly,  with  the  words 
Given  under  our  hands  and  seals,  but  only  said  dated,  etc. 

Answer.  But  it  sufficiently  appears,  that  the  orders  were  under  hand  and  seal,  for 
it  is  said  we  whose  hands  and  seals  are  hereunto  set. 

Second  objection  ;  that  these  being  orders  for  the  relief  of  poor  persons,  it  should 
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have  appeared  to  be  by  justices  residing  within  the  parish ;  which  it  does  not,  and  ic 
is  not  shewn  that  there  were  no  justices  within  the  parish. 

Answ.  As  to  this  objection,  the  Act  is  only  directory,  and  like  an  order  of  removal, 
which  need  not  be  by  the  justices  of  the  division,  2  Salk.  473. 

Besides,  the  Act  only  relates  to  orders  made  for  parish  pay,  ordered  to  a  particular 
parishioner  for  subsistence,  and  not  in  this  case. 

Third  objection  ;  that  it  does  not  appear  that  the  overseers  were  summoned  before 
the  orders  made,  which  is  required  by  the  statute  9  George  1,  cap.  7,  §  1. 

Answ.  The  same  answer  is  to  be  taken  as  to  this,  as  was  to  the  last  objection,  that 
the  statute  only  relates  to  parish  pay,  ordered  to  a  particular  parishioner  for  subsist- 
ence, and  not  to  the  instance  of  relief,  now  under  the  consideration  of  the  Court.  But 
supposing  a  summons  necessary,  the  Court  will  intend  that  the  justices  proceeded 
regularly,  and  that  there  was  a  summons,  unless  the  contrary  had  appeared  on  the 
face  of  the  orders. 

The  King  against  Fenables,  Trin.  11  Geo.  1.  Conviction  for  suppressing  a  disorderly 
ale-house,  and  commitment  for  continuing  the  ale-house  after  the  order  to  suppress  it. 
It  was  objected  that  it  did  not  appear,  that  the  party  was  summoned  or  heard  ;  but 
resolved  by  the  whole  Court,  that  they  would  inten<l  the  justices  proceeded  regularly, 
and  that  there  was  a  summons ;  and  the  conviction  was  confirmed  ;  indeed  the  Court 
declared,  that  if  a  defective  summons  had  been  set  out,  they  could  not  intend  a 
good  one. 

So  in  the  case  of  I'he  King  and  Hollaiul,  Trin.  5  George  2,  which  was  an  order  of 
bastardy,  though  it  did  not  appear  that  the  defendant  was  summoned,  the  order  was 
confirmed  ;  because  the  Court  would  presume  that  the  justices  had  done  right ;  and 
upon  that  occasion,  the  cases  of  The  Qtieen  and  Ciipps,  Easter  11  Anne,  The  Kmg  against 
Blackwell,  Mich.  4  Geo.  and  The  King  against  C'legg,  Mich.  8  George  1,  were  cited, 
where  the  same  objections  had  been  over-ruled. 

Fourth  objection  ;  it  does  not  appear  tli.tt  the  facts  were  made  out  upon  oath. 

Answ.  This  falls  under  the  same  consideration  as  the  last  exception  ;  it  is  an 
incident  to  be  presumed  by  the  Court. 

I  come  now  to  that  which  is  the  principal  question  between  us,  and  that  is,  whether 
in  case  a  settled  inhabitant  of  a  parish  going  on  his  lawful  occasions  or  business,  and 
by  accident  or  misfortune  is  reduced  to  a  necessity  of  being  relieved,  the  justices  of 
the  peace  have  power  to  order  the  overseers  of  the  poor  of  that  parish  to  which  he 
belongs,  to  relieve  such  person,  and  to  pay  for  such  iieces.sary  support  and  assistance 
as  he  has  received,  though  from  persons  of  another  parish  'I 

We  are  in  possession  of  the  opinion  of  the  Judge  of  Assize,  that  the  justices  have 
that  jurisdiction,  and  I  humbly  hope  that  the  Judge's  opinion  shall  receive  the  sanction 
of  this  Court. 

By  law  every  parish  is  charged  with  the  relief  of  their  own  poor,  and  the  justices 
of  the  peace  are  intrusted  with  the  care  that  the  poor  shall  have  the  benefit  of  this 
provision. 

The  overseers  of  the  poor  are  subordinate  to,  and  are  to  obey  the  orders  of  the 
justices  for  the  relief  of  the  poor,  unless  they  are  discharged  or  altered  upon  an  appeal 
to  a  superior  jurisdiction. 

The  power  which  is  lodged  in  the  justices  of  the  peace,  for  the  relief  of  the  poor, 
is  a  [60]  general  power,  and  extends  to  all  kinds  of  relief,  whether  by  medicine  or 
surgery,  the  same  being  particularly  specified  in  43  Eliz.  and  the  justices  power  is 
not  merely  confined  to  the  subsistence,  that  the  poor  may  not  be  famished. 

This  is  a  law  of  charity,  and  founded  upon  the  divine  law,  which  exhorts,  I  should 
say,  commands  us  to  relieve  the  sick  and  needy,  and  is  therefore  to  receive  a  large  and 
equitable  construction. 

And  if  it  is  to  receive  a  large  construction,  why  have  not  justices  of  the  peace  the 
power  to  make  orders  upon  the  overseers  for  the  relief  of  the  poor  out  of  the  parish, 
aa  well  as  within  it ;  there  are  no  words  in  the  statute  to  restrain  their  jurisdiction  to 
poor  within  the  parish  ;  and  persoiis  who  arc  real  objects  of  relief  are  as  much  so,  out 
of  the  parish  as  within  it. 

If  a  man  meets  with  a  misfortune  fifty  miles  from  his  own  parish,  which  requires 
immediate  assistance,  if  this  notion  prevails,  that  the  justices  of  the  peace  cannot  order 
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relief,  the  man  must  perish,  unless  the  neighbourhood  where  the  accident  happens, 
have  humanity  enough  to  relieve  hira  at  their  own  expence. 

This  is  such  a  defect  as  1  hope  cannot  justly  be  imiRited  to  the  laws  relating  to  the 
poor. 

I  beg  leave  to  mention  a  case  which  will  shew,  that  it  is  no  new  thing  for  justices 
of  the  peace  to  have  a  jurisdiction  by  implication  ;  by  5  Eliz.  cap.  4,  power  is  given  to 
justices  to  oblige  servants  in  husbandry  to  serve  for  statute  wages,  and  though  the 
statute  says  nothing  of  coraiielling  the  master  to  pay  the  wages,  yet  the  Courts  of  Law 
allow  the  justices  that  jurisdiction,  and  will  even  intend  the  service  to  be  in  husbandry, 
unless  the  contrary  appears.  The  King  against  Gouch,  Salk.  441.  The  King  against 
Gregonj,  ibid.  484,  485.     The  Queen  against  London,  Mod.  Cases  204,  205. 

I  expect  to  have  some  cases  cited  where  it  has  been  determined,  that  justices  of 
the  peace  have  no  power  to  make  orders  of  this  nature  ;  I  have  looked  into  several 
of  them,  and  cannot  find  that  one  of  those  cases  was  debated  ;  I'he  King  against  Smith, 
Hill.  10  George  1.  Indictment  quashed  on  Mr.  Fazakerly's  motion,  because  founded 
on  an  order  out  of  the  justices  jurisdiction,  having  no  relation  to  the  relief  of  the  poor. 
The  King  against  The  Inhabitants  of  Holheach,  Easter  the  First  of  George  2,  quash'd,  no 
person  appearing  to  shew  cause.  The  King  against  Sloio,  Mich.  6  George  2.  Indictment 
quash'd,  because  justices  had  no  power  to  make  the  order.  The  King  against  The 
Overseers  of  JVoodbunj  in  Devonshire,  Mich.  6  George  2,  quash'd,  no  cause  being  shew'd. 
By  the  13  Eliz.  cap.  2,  a  convenient  stop  is  to  be  provided  by  the  church-wardens 
and  overseers  of  every  parish,  with  the  consent  of  two  or  more  justices  of  the  peace, 
for  the  employment  of  such  of  the  poor  as  are  able  to  work,  and  competent  sums  of 
money  are  to  be  raised  for  the  relief  of  the  lame,  impotent,  and  such  others  as  are  not 
able  to  work,  and  they  are  to  do  and  execute  all  such  other  things  as  well  for  the 
disposing  of  the  stock,  or  otherwise  concerning  the  premisses,  as  to  them  shall  seem 
convenient. 

In  Dalton's  Justice,  cap.  40,  fo.  100,  the  old  edition,  Mr.  Dalton,  in  considering 
what  poor  are  intitled  to  relief,  ranks  them  under  two  classes. 

First,  poor  by  impotency  or  defect.  The  aged  and  decrepit  that  are  past  labour ; 
and  he  gives  several  othei'  instances. 

Second,  poor  by  casualty.  The  person  casually  disabled  or  maimed  in  his  body, 
as  the  soldier  or  labourer  maimed  in  their  several  callings ;  and  his  observation  upon 
thislis,  si  non  pavisti  occidisti. 

But  it  may  be  objected,  that  this  is  the  casual ;  as  to  that  the  poor  are  provided 
for  in  respect  to  the  benefit  which  the  patish  where  they  are  settled,  is  supposed 
to  have  received  from  their  labour ;  and  as  the  act  of  God  prejudices  no  one,  it 
ought  not  to  subject  the  parishioners  of  one  parish  to  support  the  parishioners  of 
another,  who  by  accident  require  immediate  relief. 

St.  John  against  St.  John,  Hob.  78.     Debt  on  Statute  21  H.  6,  against  defendant 

as  bailiff  of  for  not  returning  his  burgess  to  Parliament,  where  the  words 

of  the  statute  are,  that  the  sheriff  shall  send  his  precept  to  the  mayor  ;  if  there 
be  no  mayor,  then  to  the  bailifl';  the  plaintiff  declared  that  the  sheriff  had  made 
his  precept  to  the  bailiff  without  [61]  averring  there  was  no  mayor  ;  and,  after 
verdict  for  the  plaintiff,  it  was  held  upon  a  motion  in  arrest  of  judgment,  that 
the  declaration  was  good,  for  the  Court  will  not  intend  that  there  was  a  mayor 
except  it  be  shewed,  and  if  there  was  one,  it  should  come  properly  on  the  other 
side. 

Mr.  Fazakerly,  ad  idem,  as  to  the  oath,  justices  cannot  order  relief  without  oath  is 
made,  by  the  statute,  and  the  jurisdiction  must  be  conducted  by  the  restrictions  laid 
down  in  the  statute,  and  the  words  there  are  prohibitory  to  grant  relief  without  it, 
and  nothing  shall  be  presumed  in  favour  of  orders ;  this  has  been  the  constant 
doctrine  ;  does  not  appear  to  have  been  made,  nor  that  the  parish  had  refused  ;  the 
order  is  to  pay  for  boarding  and  other  necessaries,  the  justices  have  no  power  to  order 
any  such  payment;  it  does  not  appear  it  was  due.  Trin.  7  Anne,  The  Queen  against 
The  Inhabitants  of  Balsam  ;  the  three  justices  held  that  the  justices  of  the  peace  had 
no  such  power  to  older  these  payments,  but  the  persons  named  in  the  order  not  being 
well  described  in  the  certiorari,  the  certiorari  was  quashed. 
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The  Same  Term. 
The  King  against  The  Inhabitants  of  Hexham. 

Mr.  Serjeant  Draper  moved  to  quash  an  order  of  sessions  made  at  Northumber- 
land. Alexander  Johnston  upon  hearing  of  his  appeal  from  the  order  of  Sir  Edward 
Blackett,  Baronet,  and  George  Bowes,  Esq;  for  the  payment  of  a  weekly  allowance 
as  putative  father,  for  the  maintenance  of  a  bastard  child,  begotten  on  the  body  of 
Eliz.  Maughan  ;  it  is  ordered  that  the  said  order  be,  and  it  is  hereby  quashed. 

Objection  1.  Not  said  to  whom  the  appeal  was  made. 

2.  Nor  how  much  the  allowance  was  to  be. 

3.  Nor  said  whether  the  child  was  male  or  female. 

4.  Nor  said  where  the  child  was  born,  or  chargeable  to  any  parish. 

5.  Not  said  he  was  putative  father  of  that  child. 

6.  Nor  of  what  date  the  order  is. 

7.  Nor  of  what  county  Sir  E.  B.  and  G.  B.  are  justices.     Shew  cause. 

The  Same  Term. 
Parish  of  Stroud  against  Lidney,  in  Gloucestershire.  November  24,  1732. 

Two  justices  remove  Martha  Brewer  single  woman,  from  Stroud  to  Lidney ;  the 
parish  of  Lidney  appeals  to  the  next  General  Quarter-Sessions,  who  confirm  the  order 
of  two  justices,  and  state  the  case  specially,  that  the  said  M.  B.  about  three  years  ago 
went  to  the  said  parish  of  Stroud,  and  there  hired  herself  to  William  Wake  of  the 
said  parish,  maltster,  in  manner  following,  that  is  to  say,  for  a  quarter  of  a  year,  and 
if  the  said  Wake  and  the  said  M.  B.  liked  one  another,  she  was  to  continue  for  a  year, 
and  to  have  three  pounds  for  her  year's  wages ;  that  she  entered  on  the  said  service, 
and  continued  therein  for  one  whole  year,  and  received  the  said  wages  of  three 
pounds. 

Mr.  Yate  moved  to  quash  these  orders,  and  insisted  that  this  was  a  settlement ; 
the  statute  is  to  be  favourably  construed  in  favour  of  settlements.    Easter,  1st  George  1. 

Solehury  against .  Because  these  statutes  have  taken  from  people  the  right  they 

had  at  common  law,  under  which  an  inhabitancy  always  gained  a  man  a  settlement ; 
so  the  statute  which  requires  a  rentage  of  a  tenement  of  ten  pounds  per  annum  to 
gain  a  settlement  is  satisfied  ;  if  a  man  rents  seven  pounds  a  year  of  one,  and  three 
pounds  a  year  of  another,  this  gets  him  a  settlement.  Triu.  3  Geo.  1,  Southsydenham 
against  Lamerion.  So  a  service  for  a  quarter  of  a  year,  and  then  a  hiring  for  a  year, 
and  a  service  for  three  quarters,  gets  a  settlement.  The  King  against  The  Inhabitants 
of  Ayno,  Mich.  1  George  2,  8  and  9  W.  3,  is  only  explanatory  of  3  and  4  W.  and  M. 
Here  the  contract  seems  to  be  made  with  caution,  for  it  includes  a  year,  which  is  very 
plain  from  the  provision  that  was  made  for  the  settling  the  year's  wages ;  the  first 
quarter  of  the  year  is  distinguished  from  the  rest,  because  from  that  time  the  contract 
was  absolute  and  binding  to  both  parties ;  it  is  true  after  the  expiration  of  that 
quarter  it  was  in  the  election  of  either  party  to  determine  the  contract ;  yet  as  that  was 
not  done,  but  on  the  contrary  the  contract  is  assented  to  by  both  parties  and  fully 
executed,  it  gains  a  settlement. 


[62]    The  Same  Term. 
The  King  against  Parkins,  Overseer  of  Studley. 

A  single  women  of  Studley  big  with  child  of  a  bastard,  was  sent  back  to  Studley. 
Parkins  threatned  with  all  the  severity  of  the  law  to  force  her  to  marry  a  stranger  of 
another  parish  against  both  his  and  her  consent,  he  giving  five  guineas  to  the  husband, 
and  keeping  him  in  liquor. 

By  the  Court :  Shew  cause  why  information  should  not  go. 
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Easter,  Sixth  of  George  the  Second. 
The  King  against  Crest. 

The  defendant  was  committed  by  a  justice  of  peace  of  Surry,  to  the  county-gaol 
of  that  county,  for  a  robbery  on  the  highway  ;  and  being  brought  into  this  Court  on 
the  return  of  an  habeas  corpus, 

Mr.  Burnett  took  exceptions  to  the  return,  in  order  to  bail  the  defendant. 

First,  it  is  not  said  in  the  warrant  of  commitment,  that  the  justice  was  a  justice  of 
the  county.     2  Inst.  52,  .591. 

Secondly,  it  does  not  appear  by  the  commitment,  that  the  defendant  was  examined 
in  the  presence  of  the  justice,  or  brought  before  him,  and  without  that  the  justice  has 
no  authority.  Hale  92,  3,  4.  Stat.  2  P.  and  M.  c.  10.  3  Ro.  Rep.  192,  218.  It  is 
not  certain  when  and  where  the  robbery  was  committed,  which  ought  to  be  in  order, 
that  the  defendant  may  have  the  benefit  of  the  Hab.  Cor.  Act,  Car.  2,  and  produced 
affidavits  to  the  fact,  and  the  Court  ordered  a  rule  to  shew  cause,  and  notice  to  the 
justice.  An  affidavit  of  confession  of  another  man,  that  the  defendant  did  the  fact, 
bailed  by  four  bail  in  one  hundred  pounds  each,  and  two  hundred  pounds  the 
principal. 

The  Same  Term. 
The  King  against  The  Inhabitants  of  Brackley  St.  Peters. 

Two  justices  made  an  order  to  allow  eleven  pounds  expended  for  law  charges. 
On  appeal  to  the  sessions  they  disallow  this  as  not  warranted  by  law,  and  order  the 
church-wardens  and  overseers  to  refund  the  money  to  the  present  overseers,  and  to  be 
struck  out  of  their  account. 

Sir  Thomas  Abney  moved  to  quash  the  order  of  sessions  ;  now  upon  full  hearing 
it  does  not  appear  when  the  sessions  was  held,  but  they  appear,  upon  an  appeal  to 
a  former  sessions,  to  have  proceeded,  and  do  not  say  when  that  first  sessions  was 
held. 

2.  Church-wardens  accounts  are  not  examinable  by  the  sessions,  Salk.  471.  Where 
appeal  is  given  by  the  statute  to  two  justices,  a  thing  cannot  commence  originally  at 
sessions ;  here  an  appeal  is  given  ;  order  is  to  distinguish  to  whom  it  is  to  be  paid, 
and  who  are  to  pay  ;  they  have  no  power  to  order  money  to  be  struck  out. 

Answ.  They  determine  at  the  second  sessions  ;  but  the  Court  will  presume  the 
first  sessions  was  held  regularly,  as  the  contrary  does  not  appear ;  better  to  describe 
church-wardens  by  their  office  than  by  their  name  ;  certum  est  quod  certum  reddi 
potest :  'tis  certainly  so  done  in  orders  of  removal ;  if  they  can  examine  the  accounts 
on  the  statute  they  may  order  it  to  be  struck  out,  the  rather  as  it  ought  not  to  have 
been  in. 

Mr.  Fazakerly  in  shewing  cause. 

The  first  exception ;  that  it  does  not  appear  that  the  appeal  was  regularly 
adjourned. 

Second  exception  ;  that  it  does  not  appear  when  the  first  sessions  was  held. 

The  day  does  appear,  that  first  sessions  was  held  on  a  particular  day,  but  as  to  the 
adjournment  of  the  appeal,  when  once  there  is  an  appeal  lodged,  it  is  not  necessary  to 
adjourn. 

And  the  construction  of  43  Eliz.  has  been,  that  it  is  not  material  whether  it  is 
heard  one  day  or  another. 

Third  exception  ;  that  disbursements  of  church-wardens  are  not  examinable  at 
sessions,  [63]  but  church-wardens  have  two  capacities  ;  one  as  overseers,  not  by  virtue 
of  any  appointment,  but  by  virtue  of  the  statute. 

Mr.  Noel  on  the  same  side :  This  is  not  like  the  cases  where  an  appeal  must  be 
lodged  at  the  next  sessions,  but  the  law  is  open  in  this  case,  and  though  it  was 
necessary  it  should  be  adjourned,  yet  it  is  not  necessary  the  adjournment  should 
appear  on  the  order. 

2.  Time  does  appear. 
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As  to  the  third,  it  must  be  taken  in  this  case,  that  nothing  of  the  office  of  church- 
wardens, but  what  was  conjoined  to  the  office  of  overseers,  was  in  question  in  this 
case. 

Sir  Thomas  Abney  in  support  of  the  exceptions  :  The  appeal  being  made  at  the 
former  sessions,  it  does  not  appear  what  was  done  on  that  appeal,  which  ought  to 
appear ;  and  the  sessions  must  make  some  entry  upon  it  to  shew  what  they  have 
done,  taking  it  for  granted,  by  the  Act  of  Parliament  they  may  appeal  at  any  time, 
yet  must  shew  when  the  sessions  was  held,  for  it  does  not  appear  it  was  held  at  a  time 
they  had  power  to  hold  a  sessions.     The  King  against  Saunders. 

As  to  the  third,  it  is  not  shewn  that  church- ward  ens  acted  as  overseers,  and  that 
it  is  relating  to  any  disbursements  as  such. 

4.  Whenever  an  Act  of  Pailiament  gives  an  appeal  from  two  justices,  the  sessions 
cannot  proceed  in  the  first  instance.     Salk.  471. 

The  order  is  for  the  church-wardens  and  overseers  of  1730  to  pay  to  the  present 
church-wardens,  which  was  in  1732,  which  is  an  order  neither  the  two  justices  nor 
sessions  could  make  ;  they  ought  to  have  granted  a  warrant  of  distress  ;  sessions  could 
not  make  an  order  to  strike  out  part  of  the  disbursements ;  it  does  not  appear  to 
what  church-wardens  they  were  to  pay. 

Mr.  Fazakerly  :  This  Court  will  in  no  instance  presume  the  sessions  irregular, 
unless  it  appears ;  if  it  be  said  there  was  an  appeal,  it  is  not  necessary  to  shew  what 
day  the  sessions  was  held,  for  it  is  of  no  use ;  and  they  have  said  they  have  heard  this 
appeal ;  it  is  sufficient,  and  Court  will  intend  every  thing  antecedent  right. 

It  appears  this  was  an  appeal  against  the  disbursements  of  the  church-wardens  and 
overseers  of  the  poor,  and  therefore  must  be  taken  to  be  by  virtue  of  the  power  they 
are  invested  with  by  the  statute.  The  clause  expressly  mentions  a  cess,  and  gives  an 
appeal  to  the  sessions ;  the  two  justices  have  nothing  to  do  but  only  to  state  the 
account ;  there  is  no  occasion  for  any  order  to  be  made  by  the  two  justices,  only  to 
allow,  unless  they  find  a  surplus  in  the  officer's  hand,  then  they  are  to  make  an  order 
to  pay  over. 

As  to  the  exception,  that  this  disbursemeut  was  in  1730,  and  order  in  1732,  there- 
fore an  intervening  year;  if  an  Act  of  Parliament  gives  a  liberty  to  come  and  appeal 
at  any  time,  the  order  must  be  made  on  the  present  officers  theu  acting  in  that 
capacity,  and  in  an  action  of  account  in  this  Court  it  has  been  held  better  to  describe 
overseers  by  their  name  of  office.  As  to  ordering  to  strike  it  out  of  the  article  of  the 
account,  they  are  enabled  by  the  Act  to  take  such  order  as  they  think  fit,  and  therefore 
might  properly  do  it.     The  Court  took  time  to  consider  of  it. 

Trinity,  Sixth  and  Seventh  of  George  the  Second. 
The  King  against  Cotton. 

Motion  for  an  information  against  defendant,  who  with  another  justice  made  an 
order  of  bastardy  upon  one  Fitzgerald,  without  summoning  him  to  appear  before  them 
to  make  his  defence ;  upon  appeal  to  the  sessions  he  was  acquitted,  and  put  to  great 
expences,  which  it  was  insisted  was  contrary  to  natural  justice.  By  18  Eliz.  c.  3,  the 
justices  upon  examination  of  the  cause  and  circumstances,  may  make  an  order  according 
to  their  discretion.  Mich.  13  Geo.  1,  The  Kincf  against  Cleg,  TIw  King  against  Holland, 
The  King  against  Venahles,  The  King  against  Squire  ami  Allington,  Hill.  12  Geo.  1,  and 
summons  is  as  old  as  the  creation,  3  Gen.  v.  9. 

On  a  rule  to  shew  cause,  Serjeant  Corbet  for  the  defendant:  on  penal  statutes  the 
defendant  has  only  a  time  in  the  first  instance  to  make  his  defence  ;  but  in  cases  of 
[64]  bastardy  it  is  different,  for  he  has  a  proper  time  by  the  statute  given  to  be  heard 
at  the  sessions ;  no  more  necessary  to  have  notice  here  than  in  indictment. 

But  by  Mr.  Justice  Page  :  This  is  a  judgment,  the  other  is  no  more  than  a  charge ; 
it  would  not  be  necessary,  in  cases  of  removal,  to  give  notice  to  the  paiish  to  whom 
the  jjauper  is  sent,  which  is  never  done.  Mich.  4  Geo.  1,  The  King  against  Blackwell. 
Order  of  bastardy  good,  though  it  did  not  appear  the  party  was  summoned. 

Sir  Thomas  Abney  on  the  other  side:  This  is  an  adjudication,  and  equal  to 
a  conviction;   an  indictment  is  only  a  charge  till  the  judgment. 
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Mr.  Serjeant  Hayward :  Examination  requisite  by  the  statute ;  deprived  of  his 
testimony. 

Mr.  Justice  Page  :  No  man  in  an  office  can  be  supposed  to  be  so  ignorant  as 
not  to  know  it  is  against  natural  justice  to  convict  a  man  without  a  summons  ; 
the  examination  ought  to  be  so  made  that  the  truth  may  appear,  and  that 
must  be  by  examining  both  sides,  otherwise  it  is  partial ;  the  scandal,  the  expence 
and  the  disorder  in  Mr.  Fitzgerald's  family,  are  things  that  ought  to  be  considered  ; 
here  was  no  taking  by  warrant,  and  therefore  an  action  of  false  imprisonment  would 
not  lie ;  and  this  is  the  only  method  can  be  used  to  punish  the  justice. 

Mr.  Justice  Probyn  :  The  principal  objection  about  a  summons  is  right  in  law,  and 
in  reason  ;  though  appeal  is  given,  yet  the  order  is  a  judgment,  and  puts  the  man 
undei'  difficulties ;  possibly  an  action  on  the  case  might  be  framed ;  this  may 
possibly  have  been  only  an  error  in  judgment;    hard  to  grant  information. 

Mr.  Justice  Lee  :  If  this  was  strictly  a  conviction,  an  information  ought  to  be 
granted  ;  but  it  is  otherwise  in  the  case  of  orders  ;  and  no  summons  was  then  held  to 
be  necessary  to  be  set  out ;  I  do  not  give  any  judgment  where  a  summons  is  necessary, 
and  it  is  doubtful  whether  this  summons  is  necessary.     Discharged  the  rule. 

And  if  justices  take  up  a  man  by  warrant  for  being  putative  father,  they  may 
bind  him  over  to  sessions  without  making  an  order,  and  sessions  may  make  an 
original  order. 

The  Same  Term. 

The  King  against  The  Commissioners  of  Sewers  in  Sussex. 

Notice  must  be  given  to  the  commissioners  of  sewers  before  the  Court  will  grant 
a  certiorari  to  remove  their  orders. 

The  Same  Term. 
The  King  against  Brooke. 

The  Christmas  Sessions  at  Chester  make  an  order;  whereas  John  Barloe  of 
Congelton  hath  appealed  to  this  Court,  thereby  complaining,  etc.  Sessions  has  no 
jurisdiction  ;  as  the  stones  were  not  got  by  order  of  five  or  more  trustees,  necessary 
to  shew  their  jurisdiction,  and  the  party  may  bring  his  action  for  the  gravel.  The 
King  against  Abell,  5  Geo.  2,  Trin. 

The  sessions,  to  which  the  appeal  is  made,  is  not  said  to  be  the  next  after  the  fact 
was  done  against  the  allowance  made  him  by  the  trustees  of  the  roads,  nominated  and 
appointed  by  virtue  of  a  statute  made  for  repairing  the  roads  leading  from  the 
southern  parts  of  But-Lane  in  the  parish  of  Lawton  in  Cheshire,  to  Lawton  But-Lane, 
and  from  thence  to  Henshalls  Smythy  upon  Cranage  Green,  for  materials  had  and 
taken  out  of  his  lands  for  repairing  the  said  road ;  the  appeal  is  respited  to  the  next 
General  Quarter  Sessions. 

The  Easter  Sessions  make  an  order  ;  whereas  by  the  statute  made  for  the  repairing, 
etc.  it  is  enacted,  that  the  trustees  of  the  roads  therein  nominated  and  appointed,  or 
any  five  or  more  of  them,  might  appoint  a  fit  person  to  be  surveyor  of  the  roads  to  see 
the  same  be  repaired  ;  that  such  surveyor  might,  by  order  of  the  said  trustees,  or  any 
five  or  more  of  them,  dig  or  gather,  in  the  several  grounds  of  any  person,  such 
materials  as  in  the  said  Act  are  mentioned,  and  to  carry  away  the  same  for  repairing 
the  said  roads,  paying  for  the  same  such  rate  as  the  said  trustees,  or  any  five  or  more 
of  them,  should  judge  reasonable ;  and  that  if  any  difference  should  arise  between  the 
trustees,  and  the  owner  or  occupier  of  such  ground,  touching  the  damages  thereby 
done  to  such  owner,  the  justices  of  the  peace  at  the  [65]  next  General  Quarter-Sessions 
of  the  Peace  to  be  held  for  the  said  county,  should  adjudge,  assess  and  finally 
determine  the  same.  And  whereas  J.  B.  of  C.  did  appeal  to  the  Christmas  Sessions 
against  the  rates  allowed  him  by  the  trustees,  for  stones  gathered  and  carried  away 
out  of  his  ground,  for  the  repairs  of  the  roads,  by  or  by  the  order  and  appointment  of 
S.  B.  nominated  surveyor  of  the  said  roads,  in  pursuance  of  the  said  statute  ;  upon 
hearing  which  appeal  that  sessions  continue  it  over  to  the  next.     Now  upon  hearing 
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which  appeal,  it  is  ordered  by  the  last  mentioned  sessions,  that  the  said  S.  B.  do 
further,  upon  notice  of  this  order,  by  a  copy  thereof  to  him  delivered,  pay  unto  the 
said  J.  B.  the  sum  of  ten  pounds  per  tun  for  his  damages,  for  every  tun  of  stones  by 
him  the  said  S.  B.  or  by  his  order  carried  away  out  of  the  grounds  of  the  said  J.  B. 
for  repair  of  the  said  road  mentioned  in  the  said  statute.    Stat.  4  George  2,  fo.  77,  78. 

Objection  ;  if  the  surveyors  have  no  orders,  Barloe's  only  remedy  is  by  action,  and 
in  a  summary  wa}'. 

The  appeal  is  lodged,  and  nothing  to  appeal  from  ;  but  is  supposed  to  come  origin- 
ally to  the  sessions. 

The  order  not  stating  that  the  trustees  and  proprietors  did  not  agree  about  the 
rate,  nor  does  it  appear  that  the  stones  were  carried  away. 

The  King  against  Abell,  Trin.  2  Geo.  2.  Mr.  Fazakerly  moved  to  quash  a  convic- 
tion against  the  defendant  for  not  accounting  according  to  a  clause  in  a  Turnpike 
Act ;  and  excepted  to  the  conviction,  that  it  did  not  appear  by  the  evidence  set  forth 
in  the  conviction,  that  Abel  was  appointed  receiver,  which  he  ought  to  have  been,  or 
else  there  is  no  jurisdiction  arises  to  the  justices ;  and  then  the  Court  thought  that  a 
fatal  exception."    Shew  cause. 

The  Same  Term. 
The  King  against  Fuller. 

Conviction  for  selling  brandy  without  licence  ;  objection  12  and  13  W.  3,  cap.  11, 
§  18,  prohibits  selling  brandy  by  retail  to  be  drank  in  their  houses  without  licence, 
and  puts  them  on  the  footing  with  alehouses,  7  Anne,  cap.  14.  As  for  distillers,  and 
all  other  shopkeepers  who  do  not  suffer  tipling  ;  and  the  former  statute  is  repeal'd, 
2  Geo.  2,  fo.  343.  No  person  presume  to  sell  liquors  in  any  less  quantity  than  a  gallon, 
without  licence. 

2.  Penalties  forty  pounds  to  the  poor;  the  other  fifty  pounds  ;  one  to  the  King, 
the  other  to  the  informer  ;  not  said  on  whose  behalf  the  information  was  made  ; 
undertook  to  sell  brandy  without  licence,  not  said  how  much,  Anstell  against  Andrews, 
on  qui  tam,  Mich.  13  Geo.  1,  B.  R.  Information  says  he  sold  by  retail ;  but  does  not 
say  what  that  retail  was,  and  2  Geo.  2,  does  not  oblige  persons  to  take  a  licence,  unless 
to  sell  under  a  gallon  ;  and  a  gallon  is  retail  measure  ;  does  not  say  oath  was  made  of 
his  being  summoned  ;  nor  that  it  appeared  to  them  he  was  summoned  ;  not  said  when 
and  where  defendant  was  convicted  ;  nor  to  whom  the  forfeiture  was  to  be  paid  ;  does 
not  appear  he  peimitted  tippling  in  his  house  ;  does  not  appear  but  defendant  dealt 
more  in  other  goods;  nor  that  it  was  a  common  tippling  house;  witnesses  ought  to 
be  examined  at  the  time  of  conviction,  when  a  day  was  given  to  appear,  they  do  not 
prove  it  was  drank  in  his  house  ;  but  say  it  was  drank  in  his  house ;  it  is  said  he  was 
summoned  ;  but  not  said  by  whom,  and  the  reason  is  because  if  he  is  not  summoned 
he  might  have  an  action  against  him  for  a  false  return  of  a  summons.     Quash'd. 

Hilary,  Sixth  of  George  the  Second. 
Parish  of  Eardisland  against  Lempster. 

To  shew  cause  why  order  of  sessions  should  not  be  quash'd  ;  E.  W.  hired  from  the 
end  of  May  to  the  beginning  of  May  following ;  then  was  hired  for  a  year  with  the 
same  master,  and  served  till  the  middle  of  July,  and  then  ran  away  without  his  consent, 
and  cited  Stat,  b  Eliz.  to  oblige  servants  to  stay,  and  12  Car.  2,  and  3  and  4  W".  and 
M.  and  8  and  9  W.  3. 

[66]  Mr.  Fazakerly  agreed,  that  the  latter  cases  have  held  that  a  service  under 
different  hirings  to  be  good  ;  here  the  church-wardens  of  Eardisland  complain  that 
E.  W.  single  woman,  came  lately  to  dwell  in  said  parish  of  E.  not  having  gained  a 
legal  settlement  there,  nor  produced  a  certificate  to  them,  owning  her  to  bo  settled 
elsewhere,  and  that  E.  W.  is  now  with  child  of  a  bastard,  and  likely  to  become 
chargeable  to  E.  and  as  it  appears  to  be  true  that  she  is  settled  in  L.  she  is  removed 
from  E.  to  L. 
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The  sessions  discharge  the  order  of  the  two  justices,  and  state  specially,  that  it 
appeared  by  the  oath  of  the  said  E.  W.  that  she  was  hired  by  S.  M.  of  C.  in  the  said 
out  parish  of  L.  as  a  covenant  servant,  from  the  latter  end  of  May  1731,  to  the 
beginning  of  May  1732,  for  two  pounds  two  shillings  and  six  pence  wages,  and  that 
she  continued  in  her  service  for  that  time ;  that  about  a  day  or  two  before  the  expira- 
tion of  the  time,  she  was  again  hired  by  the  same  master  for  a  whole  year,  at  two 
pounds  five  shillings  wages,  and  continued  in  the  same  service,  pursuant  to  the  second 
hiring,  to  the  middle  of  July  following,  and  then  went  away  from  her  service  without 
her  master's  consent.  The  King  against  The  Inhabitants  of  Aynoe,  Mich.  4  Geo.  2.  The 
order  of  sessions  was  quash'd. 

The  Same  Term. 

The  King  against  Mather. 

Justice  of  peace  not  punishable  for  what  he  does  in  sessions.  Stamford  173. 
12  Co.  23.     2  R.  3,  10.     Abbot  of  Croyland's  case,  Parliament  Cases  24. 

Michaelmas,  Seventh  of  Geoege  the  Second. 

The  King  against  Joakam. 

On  shewing  cause  why  an  information  qui  tam  should  not  be  quash'd, 
Mr.  Lacey  said,  it  is  the  party's  suit,  and  in  the  nature  of  a  civil  action,  Cro.  Car. 
316,  4  Inst.  272,  it  is  only  a  direction  to  the  officer,  and  the  information  would  be 
good  without  affidavit,  even  on  a  writ  of  error.  Carth.  503.  Salk.  376.  The 
affidavit  was  made  by  another  person  than  the  informer,  for  the  words  of  the  Act 
mention  informer,  or  relator,  and  therefore  not  necessary  to  have  the  informer's 
affidavit.  On  the  other  side  it  was  said,  that  the  information  coming  in  by  certiorari, 
the  defendant  cannot  take  advantage  of  this  by  any  other  way,  nor  can  the  informa- 
tion be  taken  off  the  file,  so  it  must  be  quashed,  or  the  party  be  without  remedy.  The 
information  is  good,  but  irregularly  filed  without  affidavit,  like  an  action  brought 
where  a  man  is  to  be  held  to  bail  ;  if  no  affidavit  is  made  before  the  writ  sued  out 
proceedings  are  irregular. 

Mr.  Lacy  :  The  offence  was  committed  before  the  time  laid  in  the  information, 
though  after  sessions  begun,  which  is  like  a  special  memorandum,  which  the  Court 
agreed  to  be  well  enough.     Adjourned. 

The  Same  Term. 
The  King  against  Bletsho  and  Another. 

A  mandamus  had  been  granted  to  the  defendants  church-wardens  of  St.  George  in 
Stamford,  to  deliver  up  all  the  publick  books  and  papers  in  their  custody. 

Sir  Thomas  Abney  moved  to  supersede  this  mandamus,  as  it  will  deprive  defen- 
dants of  the  benefit  of  making  defence  if  they  are  sued  for  money  had  and  received 
by  any  of  the  parish  ;  and  besides  there  is  a  proper  jurisdiction  in  the  justices  of  the 
county,  nor  does  the  affidavit,  on  which  this  mandamus  was  granted,  specify  what 
sort  of  writings  are  in  their  custody. 

Mr.  Justice  Page  said,  he  did  not  know  how  the  poor  could  be  relieved,  unless 
the  succeeding  overseers  can  see  how  the  money  has  been  disposed  of. 

N.B.  The  mandamus  was  prayed  by  some  that  called  themselves  overseers,  against 
others  that  were  actually  overseers.     Court  would  not  grant  it. 

[67]    The  Same  Term. 

The  King  against  Kempson. 

Order  on  complaint  of  church-wardens  of made  at  Stafford,  upon  an  appeal 

■confirmed  on  defendant  to  maintain  his  son's  wife  after  a  divorce  a  meusa  and  thoro. 
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The  General  Quarter-Sessions  only  have  a  jurisdiction  ab  initio,  and  the  matter 
cannot  come  before  them  per  saltum  by  way  of  appeal. 

2  Salk.  476.  Trin.  5  Geo.  1,  The  King  against  Munchj.  Order  to  maintain  the 
party's  wife's  mother,  and  held  the  statute  did  not  extend  to  collaterals  ;  rule  to 
shew  cause  on  Sir  Thomas  Abney's  motion  to  quash  ;  4.3  Eiiz.  is  but  only  to  natural 
relations. 

The  Same  Term. 
The  King  against  Gallard. 

The  defendant  was  indicted  at  the  sessions  held  for  the  county  of  the  City  of 
Norwich,  that  he  being  a  person  above  the  age  of  nineteen  years,  and  of  disorderly 
behaviour  and  ill  fame,  abetting,  assisting  and  incouraging  of  one  Thomas  Hacon  to 
run  naked,  except  garters  and  stockings,  in  a  certain  publick  place,  within  the  walls 
of  the  said  city,  called  Chappie-Field,  on  the  9th  day  of  May  in  the  6th  year  of 
George  2,  at  the  City  of  Norwich,  in  the  county  of  the  same  city,  in  a  certain  publick 
place  there  within  the  walls  of  the  said  city,  called  Chappie-Field,  with  force  and 
ai  ms,  of  his  own  free  will  immodestly,  openly,  and  publickly  did  appear  and  shew  him- 
self running  with  the  said  T.  H.  for  the  space  of  one  hour,  with  his  body  naked,  and 
without  any  covering  from  his  neck  to  the  waste,  to  and  amongst  a  great  number  of 
the  King's  good  subjects  of  both  sexes,  then  being  and  walking  in  the  said  place  or 
field,  and  laid  over  again  for  shewing  himself  for  half  an  hour,  etc.  to  the  great 
scandal,  disturbance  and  offence  of  His  Majesty's  good  subjects  then  and  there  being, 
contrary  to  all  morality,  decency  and  good  order,  and  against  the  peace  of  our  Sovereign 
Lord  the  King,  his  Crown  and  dignity. 

Sir  John  Strange  moved  to  quash  this  indictment,  because  here  is  no  charge 
against  Hacon  that  he  did  run  naked,  but  only  recites  the  abetting  of  Gallard. 

It  does  not  say  in  their  presence,  they  might  be  walking  in  the  said  field  at  a 
great  distance  ;  besides  if  this  is  an  offence,  it  would  arraign  that  punishment  pre- 
scribed by  the  Stat,  of  Queen  Anne,  of  whipping  vagrants  naked,  from  the  shoulders 
to  the  waste  downward  ;  indeed  if  the  defendant  had  run  naked,  it  might  be  considered 
within  the  meaning  of  Sir  Charles  Sedley's  case,  but  the  defendant  only  ran  stript  from 
the  neck  to  the  waste.  A  rule  was  made  to  shew  cause,  which  was  afterwards  made 
absolute. 

The  Same  Term. 

The  King  against  Murrell. 

An  appointment  by  two  justices  of  overseers  of  the  poor  of  the  parish  of  Utoxeter 
was  quash'd,  because  it  is  not  said  where  they  live,  or  that  they  were  inhabitants. 

The  Same  Term. 
The  King  against  Lloyd. 

Mr.  Fazakerly  to  shew  cause  for  the  defendant,  who  was  convicted  on  articles 
against  him,  and  removed  from  his  office  of  clerk  of  the  peace  of  the  county  of 
Cardigan,  for  taking  several  sums  of  money  extorsively,  as  fees  as  clerk  of  the  peace. 

Exception  ;  they  do  not  set  out  any  evidence  on  which  they  ground  their  convic- 
tion ;  and  if  this  ought  to  be  done  on  conviction,  it  must  be  so  in  this  case  ;  and  the 
sessions  must  adjudge  him  guilty  of  misdemeanouis  before  they  can  convict  him  ;  and 
this  is  in  the  nature  of  a  conviction,  and  they  have  always  been  treated  as  such  by 
the  course  of  the  Court,  by  being  put  in  the  paper  as  this  is,  whereas  ordeis  are  every 
day  determined  on  motion,  and  if  it  be  taken  as  a  conviction,  the  evidence  must  be 
set  out,  for  if  the  Court  [68]  cannot  see  for  what  he  is  convicted,  they  will  not  let  him 
be  deprived  of  his  freehold.  An  exception  that  runs  through  the  whole,  the  articles 
are  for  matters  at  the  sessions,  and  it  does  not  appear  a  sessions  was  held  ;  for  it  only 
says  he  was  removed  at  a  sessions  held  before  His  Majesty's  Justices  of  the  Peace 
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(quorum  unus)  but  does  not  in  any  article  shew  before  whom  or  at  what  time,  which 
ought  to  be  in  this  article,  though  the  style  of  the  sessions  be  right  in  the  caption. 

Mr.  Serjeant  Draper  on  the  other  side  :  All  cases  of  conviction  are  before  the 
justices  met  at  the  sessions.  Queen  against  Barij,  13  Anne.  The  King  against  Ilarrol, 
the  statute  says,  that  upon  examination  and  due  proof,  but  does  not  say  the  charge 
shall  be  in  writing. 

2  R.  A.  298.     This  Court  will  not  alter  the  course  of  proceeding  of  any  Court. 

This  order  is  not  liable  to  the  objection  of  convictions. 

Tlie  Queen  against  Hanoell,  11  Anne.  The  King  against  Harland.  The  Queen 
against  Bailij,  in  Salk.  tit.  Usury.  As  to  the  objection  that  it  does  not  appear  by 
the  articles  of  the  charge,  that  there  was  any  sessions  held  at  that  time  legally  ;  there 
is  no  necessity  for  it. 

Reply  ;  it  is  in  favour  of  the  defendant  that  the  evidence  should  be  set  out. 

No  difference  between  a  Court  of  Sessions,  if  they  begin  there,  and  two  justices 
who  have  power  to  convict ;  equal  as  to  this  point ;  it  is  said  the  charge  shall  be  in 
writing,  but  not  the  examination  ;  is  not  the  argument  the  same  in  the  case  where 
two  justices  convict '?  no  more  is  mentioned  in  those  statutes,  yet  this  Court  will  see 
the  evidence,  and  their  authority  is  the  same  whether  in  sessions  or  not ;  no  determina- 
tion in  The  King  against  Harrell,  and  The  King  against  Harland  was  quash'd.  No 
difTerence  between  an  order  and  conviction  ;  must  set  out  in  both  cases,  before  whom 
and  when  sessions  held,  and  their  authority.  Justices  are  conservators  of  the  peace 
out  of  sessions,  and  as  to  taking  extorsively,  they  must  make  a  case  that  in  its  nature 
shews  it  was  an  extortion,  and  that  this  money  so  received  was  in  a  matter  in  which 
his  office  was  concerned,  and  that  must  be  at  sessions. 

Chief  Justice  :  It  has  been  long  held  in  this  Court,  that  in  summary  convictions 
substance  of  the  evidence  must  be  set  out ;  their  names,  and  that  they  did  depose. 
Easter  13  Anne,  The  Queen  against  Brown.     Hill.  12  Anne,  The  Queen  against  G-reen. 

The  question  is  how  this  diff'ers.  Aiiswer  is,  that  this  is  in  a  Court  of  Sessions, 
and  not  as  two  justices  ;  but  objection  to  this  is,  that  it  is  not  a  power  according  to 
their  ordinary  course  of  proceeding,  and  that  it  has  been  said  that  it  should  be  tried 
by  a  jury,  but  that  has  been  over-ruled  ;  therefoi-e  this  is  a  summary  conviction. 
Another  answer  has  been,  that  here  is  no  penalty  to  the  informer,  and  that  was  the 
reason  in  the  cases  cited.  But  this  is  not  the  true  ground,  because  where  the  names 
of  the  witnesses  have  been  set  out,  and  not  the  substance  of  the  evidence,  those  con- 
victions have  been  quash'd.  They  do  not  so  much  as  say  they  have  proceeded  by 
pioof  upon  oath.  I  see  no  great  inconvenience  would  be,  or  greater  length  of  record, 
in  setting  out  the  material  part  of  the  evidence  ;  for  here  they  have  set  out  the 
articles,  and  suppose  they  had  said  such  swore  so  and  so,  it  had  been  clear  ;  and  to 
deprive  a  man  of  his  freehold  in  this  summary  way  seems  hard  ;  therefore  thought 
the  evidence  should  be  set  out.  As  to  exception  at  being  at  the  sessions,  it  is  said 
at  a  General  Quarter-Sessions,  and  that  he  extorted  colore  officii  seems  sufficient ;  but 
it  is  proper  to  be  spoke  to  again. 

Mr.  Justice  Lee  thought  it  would  be  necessary  next  argument  to  lay  before  the 
Court  in  the  case  of  orders,  what  evidence  is  ever  set  out,  and  what  in  cases  of  excise  ; 
on  appeal  to  sessions.  In  bastardy  it  is  not  necessary  where  sessions  have  an  original 
jurisdiction. 

Sir  Thomas  Denison  for  the  defendant  on  the  last  argument ;  the  objection  was, 
that  it  did  not  appear  upon  what  evidence  sessions  convicted  defendant ;  agreed  on 
provisionary  laws  ;  where  power  is  given  to  justices  out  of  sessions,  if  orders  returned 
here.  Court  will  agree  they  have  done  right. 

On  the  other  hand,  in  case  of  penal  laws,  it  must  be  allowed  to  me,  the  evidence 
must  be  set  out,  and  so  it  has  been  held  in  The  King  against  Theed,  in  conviction, 
where  most  of  the  cases  are  cited. 

It  has  been  endeavoured  to  distinguish  this  from  the  cases  of  convictions  by  private 
justices  ;  because  this  was  at  the  Quarter-Sessions,  and  said  that  a  Court  of  Record 
need  not  set  out  the  reason  of  their  judgment. 

[69]  That  this  is  a  conviction,  it  being  upon  articles  ;  no  great  difference  between 
order  at  Quarter,  General  or  Special  Sessions.  So  on  the  Statute  of  Bastardy,  depends 
on  words  of  the  statute  that  this  Court  will  intend  summons ;  but  this  is  a  penal  law, 
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and  deprive  a  man  of  his  freehold  ;  this  cannot  be  taken  to  be  a  judgment,  because 
this  is  a  new  method  of  proceeding ;  they  don't  in  this  case  proceed  as  a  Court  of 
Quarter-Sessions,  because  then  it  must  be  by  jury. 

Where  by  jury,  there  they  do  not  record  the  evidence,  but  otherwise  they  do  so 
in  Superior  Courts,  they  give  judgment  upon  the  evidence  as  in  dower,  2  R.  A.  577. 
Co.  Litt.  6,  Abbot  of  Strata  Marcella's  case,  9  Co.  30. 

1  And.  20.     Rastall's  Entries  228. 

In  these  cases  Superior  Courts  set  out  the  evidence  in  the  record,  the  same  reasons 
are  in  cases  of  demurrers  upon  evidence.  So  in  cases  of  proof  of  a  suggestion, 
Co.  Entr.  463.  Eastall's  Entr.  Cro.  Eliz.  736.  The  Queen  against  Baynes,  2  Salk.  680, 
shews  the  strictness  that  was  on  that  act. 

Chief  Justice  said,  that  if  there  was  a  material  exception  taken  in  that  case,  that 
was  not  in  The  Queen  against  Baynes,  it  deserved  to  be  considered. 

Sir  Thomas  Dennison  :  No  case  at  sessions  that  is  like  this,  the  same  reason,  if 
not  a  greater,  is  with  us,  because  no  remedy. 

Sir  John  Strange  :  This  is  a  proceeding  founded  upon  the  Stat.  1  W.  and  M.  three 
things  are  required  by  this  statute,  and  all  observed  in  this  case. 

As  to  the  objection,  that  this  is  in  nature  of  a  conviction,  summons  and  evidence 
ought  to  be  set  out,  but  this  is  different. 

First,  as  it  is  an  order,  but  not  a  conviction.  Secondly,  that  it  was  at  the 
Quarter-Sessions.  Those  that  have  been  in  English,  whereas  convictions  always  in 
Latin  till  of  late. 

In  bastardy,  summons  not  necessary,  that  always  construed  an  order,  though 
contra  bonos  mores. 

In  orders  of  removal,  say  party  was  settled,  and  not  bound  to  set  out,  that  he  had 
not  ten  pounds  per  ann.  etc. 

It  is  further  proved  by  orders  for  wages,  which  Court  intend  in  husbandry. 

The  King  against  The  Inhabitants  of  Mitchham,  7  Geo.  1,  on  statute  to  appoint 
collectors  of  duties  on  births  and  burials.  Objection ;  did  not  appear  he  was 
appointed  for  a  year,  but  on  looking  into  the  statute  Court  found  commissioners 
power  was  to  appoint  for  a  year. 

Extended  to  convictions.  The  King  against  Fo)-d,  Trin.  9  Geo.  1,  and  that  it  lay 
on  defendant  to  shew  he  had  been  punished  on  Stat.  Edw.  6.  So  The  King  against 
Theed,  Trin.  5  and  6  Geo.  2,  for  obstruction  against  exciseman.  So  in  game  Acts,  in 
the  judgment  of  the  justice  not  being  qualified  according  to  law  is  good  ;  otherwise 
where  they  are  the  words  of  the  witnesses. 

Secondly  ;  this  is  an  order  of  Quarter-Sessions  who  never  record  evidence ;  besides 
if  so,  he  was  the  proper  person  to  take  it;  it  is  said  it  shall  be  openly  in  Quarter- 
Sessions,  which  must  be  taken  to  be  evidence  viva  voce. 

There  have  been  but  three  of  these  sort  of  orders  in  this  Court,  since  the  Stat. 
W.  and  M.  The  Queen  against  Baynes.  The  King  against  Forwell.  The  King  against 
Harland,  and  all  in  this  manner. 

The  King  against  Hartland  was  quash'd  on  an  exception  by  Mr.  Justice  Eyre,  that 
not  a  sufficient  number  of  justices  appeared  to  make  a  sessions. 

If  it  had  been  a  jury,  justices  might  have,  on  evidence,  allowed  what  was  not 
legally  so. 

It  is  said  the  reason  is  in  bastardy,  it  is  left  to  the  discretion  of  the  justices,  but 
discretion  must  mean  a  legal  discretion. 

In  the  case  of  demurrers  there  is  a  necessity  to  set  out,  otherwise  the  Court 
cannot  judge.  So  in  bills  of  exceptions;  in  this  case  no  necessity,  because  an  order 
and  not  a  conviction. 

Sir  Thomas  Denison  replied  as  to  its  being  an  order,  because  in  English  it  is  the 
nature  of  the  charge  that  makes  it  a  conviction. 

As  to  the  matter  of  an  order  of  bastardy,  I  take  that  to  be  a  singular  case. 

No  offence  at  common  law  ;  here  it  was  for  extortion,  and  might  have  been  tried 
by  a  jury. 
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[70]    The  Same  Term. 
The  King  against  Joakam. 

Mr.  Lacy,  to  shew  cause  why  an  information  qui  tarn  should  not  be  quash'd, 
insisted  that  an  information  qui  tam  was  never  quash'd.  Co.  Lit.  139.  It  is  a  sort 
of  civil  suit,  an  informer  qui  tam  may  be  nonsuit ;  but  it  is  said  here  is  an  objection 
that  is  out  of  the  record,  which  is,  that  a  proper  affidavit  is  not  annex'd  according 
to  the  statute.  Carth.  503.  1  Salk.  376,  the  Statute  of  James;  but  that  Act  is  oidy 
directory  to  the  officer  not  to  file  an  information  without  affidavit ;  an  information 
cannot  be  quash'd  but  for  a  clear  fault  in  it,  which  might  be  fatal  on  demurrer,  or 
erroneous  on  a  writ  of  error.  Cro.  Car.  316.  4  Inst.  272.  18  Eliz.  c.  5.  Informer 
pays  costs,  etc.  That  the  merits  are  with  us,  Statute  21  Jac.  c.  3,  and  the  oath, 
though  not  of  the  informer,  is  of  the  relator,  and  so  stiled  in  the  affidavit,  and  the 
stress  of  the  objection  is,  that  it  must  be  on  the  oath  of  the  informer  only,  and  if  the 
statute  shall  be  taken  conjunctively,  the  party  informing  will  be  under  difficulty, 
because  he  cannot  be  a  witness,  if  the  offence  is  only  known  to  one  person.  As  to 
the  objection,  that  the  fact  is  laid  subsequent  to  the  time  of  the  sessions,  that  was 
over-ruled  last  time  ;  if  it  be  taken  separately,  then  the  oath  of  the  relator  will  be 
good. 

Mr.  Filmer:  As  to  the  information  not  being  quash'd  upon  motion,  this  is  the 
only  remedy;  no  advantage  could  be  had  of  this  on  demurrer;  because  out  of  the 
information  ;  the  case  in  Salk.  was  upon  Statute  W.  3,  where  the  Court  may  go  on 
without  any  recognizance ;  because  the  Court  has  a  jurisdiction,  but  this  is  an  offence 
against  5  and  6  Edw.  6,  c.  14,  and  if  the  information  be  not  laid  in  the  proper  county, 
it  is  different,  because  by  this  statute  jurisdiction  of  this  Court  is  taken  away. 

Chief  Justice  :  The  present  motion  is  improper,  and  I  do  not  know  any  informa- 
tion moved  to  be  quash'd  ;  and  it  is  said  in  Salk.  372,  an  information  by  Attorney 
General  cannot  be  quash'd  ;  but  if  an  information  could  be  quash'd,  it  must  be  for 
something  that  appears  on  the  record,  and  not  for  a  matter  extrinsiek,  therefore  no 
foundation  in  the  present  case.  A  relator  in  law  is  no  more  than  an  informer  was  in 
old  time ;  if  it  was  irregular,  motion  should  be  to  take  it  off  the  file. 

Agreed,  Mr.  Lacy's  objection  of  the  fact's  being  oidy  known  to  one  person. 

Mr.  Justice  Page  :  Act  is  directory  ;  no  such  till  Stat.  W.  3,  as  relator  in  law. 

Mr.  Justice  Lee  thought  this  rule  was  a  mistake,  for  this  is  not  an  exception  that 
could  be  taken  on  the  face  of  the  record.     Rule  discharged. 

The  Same  Term. 
The  King  against  Wright. 

Upon  motion  to  shew  cause  against  an  information  for  forcing  one  Wateridge  to 
a  madhouse,  and  confining  him  there ;  the  question  was,  whether  the  affidavit  of 
Wateridge's  wife  could  be  read  for  the  defendant?  It  was  insisted  by  Serjeant 
Chappel  and  others,  for  the  defendants,  that  Wateridge  was  not  an  immediate  party 
to  this  prosecution,  or  if  he  was,  yet  that  the  aflidavit  of  his  wife  might  be  read  upon 
the  motion,  though  she  should  not  be  admitted  as  a  witness  in  the  trial  ;  but  it  was 
said  that  she  would  be  a  witness  upon  the  trial. 

Sir  John  Strange  on  the  other  side :  Before  any  information  can  be  filed,  a 
recognizance  must  be  entered  into  by  the  prosecutor,  and  therefore  Wateridge  is 
consequently  concerned  in  the  event  of  the  prosecution. 

But  the  Court  permitted  her  affidavit  to  be  read,  leaving  the  point  undermined 
whether  she  could  be  a  witness  upon  the  trial. 

The  Same  Term. 

The  King  against  White. 

The  defendant  was  a  burgess  of  Calne  in  Wiltshire  when  he  was  under  age,  and 
sworn  when  he  was  of  full  age;  and  information  in  the  nature  of  quo  warranto 
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granted  to  [71]   try   whether  he   was  capable   of  being  elected  or   not.     Co.   Litt. 
Marsh,  40.     Cro.  Car.  Young  and  Fowler. 

The  Same  Term. 

The  King  against  Bullein. 

On  motion  for  an  information  in  nature  of  quo  warranto,  the  defendant  was 
charged  with  being  chosen  capital  burgess  twice,  viz.  in  July  and  September,  and 
acted  under  both  ;  the  defendant  disclaimed  on  the  election  in  July,  and  set  up  his 
right  under  the  election  in  September,  by  his  affidavit,  and  prayed  the  information 
might  be  filed  against  him  as  acting  in  September  only,  or  else  that  two  informations 
might  be  filed  against  him.     But  the  Court  refused. 

The  Same  Term. 

The  King  against  Leder. 

Mr.  Marsh  moved  for  the  prosecutor  to  quash  a  presentment  made  against  the 
defendant  for  going  about  the  town  of  Guilford  in  a  tumultuous  manner.  First 
exception,  that  there  is  no  addition  ;  second,  no  venue  ;  third,  that  going  about  is 
said  to  be  in  the  night  between  the  third  and  fourth  of  September  last,  and  there  is 
no  such  time,  for  it  should  have  been  laid  on  one  of  those  days ;  fourth,  it  is  not  said 
he  did  go  about,  but  only  going.     Quash'd. 

The  Same  Term. 

The  King  against  Hall. 

Defendant  was  indicted  for  perjury  at  Newcastle,  and  Mr.  Kettleby  moved  in 
arrest  of  judgment,  and  made  an  objection  to  the  awarding  the  venire,  that  it  was  de 
Castro  Castri  novi  Castri,  Carth.  235.     2  Show.  U7.     1  Syd.  15. 

Hilary,  Seventh  of  George  the  Second. 
The  King  against  Hooper. 

Mr.  Hussey  moved  for  an  information  against  the  defendant,  for  a  violent  assault 
and  battery  committed  in  Newfoundland. 

The  Court  refused  the  motion,  the  offence  being  local,  as  well  in  informations  as 
indictments,  and  as  to  Newfoundland  being  part  of  the  King's  dominions,  it  makes  no 
difference. 

Chief  Justice  said  there  was  a  particular  Act  of  Parliament  relating  to  offences 
committed  by  governors  of  plantations  in  W.  3,  which  was  the  only  provision 
made  for  an]  information  for  offences  committed  abroad,  and  plaintiff  must  bring  his 
action. 

Easter,  Seventh  of  George  the  Second. 

The  King  against  The  Justices  of  the  Peace  of  Surry. 

An  application  had  been  made  to  this  Court  last  term,  for  a  mandamus  to  the 
justices  of  Surry,  to  direct  the  clerk  of  the  peace  to  make  an  assignment  of  Mrs. 
Kobinson's  effects,  late  a  prisoner,  and  discharged  by  Statute  2  Geo.  2,  to  Richard 
Medcalf,  one  of  her  creditors,  in  trust  for  himself  and  the  rest  of  the  creditors ;  and 
a  rule  had  been  made  to  shew  cause. 

Sir  John  Strange  in  shewing  cause  said,  that  the  Court  would  not  make  the  rule 
absolute  for  a  particular  mandamus  ;  agreed  that  the  Court  having  a  superintendant 
jurisdiction  over  inferior  jurisdictions  will  oblige  them  by  mandamus  to  execute  their 
jurisdiction  generally,  and  said  he  did  not  oppose  a  general  mandamus. 
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Mr.  Serjeant  Wynne  on  the  other  side  hoped,  upon  the  circumstances  of  the  case, 
the  Court  would  make  this  rule  absolute  for  a  particular  mandamus,  and  said,  that  by 
the  affidavit  read  in  Court,  it  did  appear  there  were  otdy  five  creditors  ;  three  of  them 
were  actual  prisoners  ;  the  fourth.  Sir  William  Joliffe,  claimed  a  very  large  debt,  as 
due  to  him,  [72]  which  was  controvertible  matter,  and  all,  or  the  greatest  part,  of  his 
debt  disputed,  antl  was  besides  in  possession  of  Mrs.  Robinson's  effects,  and  that 
Metcalf  was  the  only  creditor  who  stood  clear  of  objection  ;  that  it  also  appeared  four 
creditors,  viz.  all  but  Sir  William  JoUiffe,  had  petitioned  the  sessions  that  the  clerk  of 
the  peace  might  make  an  assignment  to  Metcalf,  that  the  Court  had,  in  many  instances, 
sent  particular  mandamus's,  viz.  Hil.  3  Geo.  1,  mandamus  to  Quarter-Sessions,  to 
give  judgment  for  the  abatement  of  a  nusance,  Mich.  5  Geo.  1,  mandamus  to  the 
Court  of  Sandwich,  to  give  judgment  in  a  case  of  assault  and  battery,  Mich.  6,  Geo.  1, 
mandamus  to  sessions,  to  receive  appeal,  Trin.  6  Geo.  1  and  2  Geo.  2,  mandamus 
to  Bailiff's  of  Andover,  to  give  judgment,  mandamus  to  two  justices,  to  hear  and 
determine  an  information  for  running  of  brandy,  Mich.  9  Geo.  1. 

Baily  against  Burn,  Mich.  7  Geo.  1,  mandamus  to  Sheriff's  Court,  to  give  final 
judgment  on  a  writ  of  enquiry  return'd,  they  had  refused,  as  thinking  the  damages 
excessive,  and  they  had  a  mind  to  have  granted  a  new  trial. 

1  Vent.  187,  mandamus  to  Mayor  and  Aldermen  of  London,  to  give  judgment 
upon  the  22  Car.  2,  for  appointing  markets  after  the  fire  of  London,  where  the  Court 
considered  them  only  as  ministerial ;  and  Lord  Suffolk's  case  about  two  terras  ago, 
which  was  a  mandamus  to  the  Archbishop's  Court,  to  grant  administration  to  Lord 
Suffolk  of  his  father's  estate. 

But  by  the  Court  the  sessions  are  Judges  of  the  circumstances  of  the  case,  and  we 
cannot  enter  into  this  without  examining  all  the  requisites  of  the  Act,  to  see  if  they 
have  been  complied  with,  and  said  they  would  grant  a  general  mandamus  to  direct 
an  assignment,  but  not  to  any  particular  person  ;  and  the  rule  was  varied,  and  made 
absolute  accordingly. 

Note  ;  it  appears  that  all  the  cases  cited  amount  to  nothing  more  than  a  command 
of  this  Court  to  the  Inferior  Courts,  to  execute  their  authority  ;  and  though  where 
the  case  itself  is  circumscribed  and  ascertained,  and  the  mandamus  particularizes  the 
thing,  that  does  not  prove  that  this  Court  will,  in  the  present  case,  determine  upon 
the  merits,  for  thereby  they  would  take  upon  themselves  an  original  jurisdiction  to 
execute  this  statute  ;  and  in  Lord  Suffolk's  case  my  Lady  Suffolk  had  offered  a  renuncia- 
tion, and  she  being  the  widow,  there  was  no  other  person  left  but  Lord  Suffolk,  the 
son,  that  was  iutitled  to  administration,  and  therefore  nothing  remaining  for  the 
Court  below  to  exercise  their  direction. 

The  Same  Term. 
The  King  against  Heslopp. 

Mr.  Filmer  moved  to  quash  an  order  of  bastardy,  and  objected. 

First,  it  did  not  appear  either  of  the  justices  was  of  the  quorum,  which  was 
directed  by  18  Eliz. 

Secondly,  that  it  was  not  adjudged  that  the  bastard  was  born  in  the  parish.  The 
King  against  Godfrey,  Trin.  10  Geo.  1. 

Thirdly,  security  directed  to  be  given  ;  which  the  Act  does  not  direct. 

Sir  John  Strange  on  the  other  side,  as  to  the  first  exception,  said,  that  these  were 
corporation  justices,  and  not  within  the  statute. 

The  Court  seemed  to  think  no  difference  by  the  Act  of  Parliament,  and  made  a 
rule  to  shew  cause. 

Sir  John  Strange  on  shewing  cause  said,  as  to  the  giving  security,  he  submitted  that 
the  orders  should  be  quashed  quoad  that ;  as  to  the  second  exception,  the  words  of 
the  order  do  ascertain  the  parish. 

And  as  to  the  third,  relating  to  the  authority  being  in  two  justices,  quorum  unus, 

did  not  know  of  any  case  where  a  distinction  is  taken  between  county  or  corporation 

or  burrough  justices,  so  as  to  confine  the  Statute  of  Eliz.  to  county  justices,  but  said  that 

by  3  Car.  1,  cap.  5,  authority  is  given  to  all  justices  within  their  districts  to  execute 

K.  B.  XXII.— 3* 
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the  Statute  of  Eliz.  which  enlarged  the  authority,  and  cast  it  upon  every  justice  of 
peace  to  execute  the  law. 

Chief  Justice  thought  that  3  Car.  1,  did  no  way  alter  the  jurisdiction,  and  that 
struck  at  the  whole  order.      By  the  Court  quash'd. 


[73]    The  Same  Term. 
The  King  against  The  Inhabitants  of  Sandridge. 

Special  case,  a  demise  by  indentures  from  Thomas  Perchin,  of  a  cottage  to  Thomas 
Gates  the  father,  at  five  shillings  rent  for  ninety-nine  years  ;  that  the  lessee  held  it 
till  his  death,  and  by  his  will  devised  it  to  the  pauper  Thomas  Gates  his  son,  upon 
condition  that  the  devisee  should  pay  his  mother  twenty  pounds,  if  she  should  live  to 
expend  it ;  and  it  is  found  that  she  died  soon  after  the  testator ;  and  that  it  does  not 
appear  that  the  twenty  pounds  were  paid  ;  and  that  it  is  found  that  the  five  shillings 
per  ainiuni  is  the  full  value  of  the  premisses  ;  and  the  two  Justices  held  this  no  settle- 
ment, and  the  order  of  removal  was  confirmed  at  sessions. 

Sir  John  Strange  moved  to  quash  this  order,  and  objected,  that  a  term  was 
undoubtedly  a  settlement,  and  was  so  held  in  the  case  of  Mursly  and  (xrandborough, 
Trin.  4  Geo.  1,  and  so  it  has  been  in  the  case  of  a  copyhold,  Harrow  against  Edger, 
and  though  the  condition  here  in  the  will  be  not  performed,  yet  the  son,  as  executor, 
was  intitled  to  the  term,  and  has  a  right  to  enter  on  it. 

Chief  Justice:  The  justices  are  not  to  judge  of  the  title,  and  a  rule  was  granted 
to  shew  cause,  upon  which  he  said  the  stating  the  five  shillings  to  be  the  full  annual 
value,  seemed  to  differ  this  case,  and  the  Court  took  time  till  next  term  to  look  into 
the  case  of  Murdey  against  Grandbourgh. 

Chief  Justice  :  Where  a  man  lives  upon  his  own,  is  a  case  of  a  very  tender  nature, 
and  no  difference  between  leasehold  and  freehold,  unless  it  be  under  the  Stat.  Car.  2. 
Persons  to  be  removed  under  that  Act  are  those  that  remove  from  place  to  place,  but 
this  man  does  not  come  to  settle  as  a  rambler,  but  in  his  own  right,  and  therefore  is 
well  settled. 

Court :  The  words  of  the  Act  of  Parliament  are  general,  yet  this  is  not  within  the 
design  of  the  Act,  and  it  is  a  good  settlement.     Order  quash'd  by  the  Court. 


The  Same  Term. 
The  King  against  The  Justices  of  the  Town  of  Salop. 

Mr.  Parker  shewed  cause  against  a  certiorari  to  remove  rates  and  orders  for  the 
relief  of  the  poor  of  St.  Chad's,  in  the  said  town,  and  cited  The  Queen  against  The 
Inhabitants  of  Marlborough,  9  Anne;  and  The  King  against  The  Inhabitants  of  Utoxeter, 
Easter  5  Geo.  2. 

Sir  John  Strange  would  have  distinguished  the  present  case  from  the  cases  cited, 
because  here  there  was  a  rate  made  by  the  parish  officers,  and  confirmed  by  two 
justices,  and  then  an  appeal  against  that  rate,  and  the  whole  rate  quash'd,  and  a  new 
one  made  by  the  justices  in  sessions;  and  he  said  that  in  the  present  case  the 
parishioners  had  not  an  opportunity  of  being  heard  against  the  rate  made  at  the 
sessions,  and  that  ought  to  be  heard  in  this  Court. 

Chief  Justice  :  If  persons  be  charged  in  the  rate,  who  are  not  chargeable,  the  rate 
against  them  will  be  void,  and  they  may  maintain  trespass  if  it  be  levied  ;  but  if  it  be 
unequal,  the  sessions  are  the  only  judges  of  that,  and  this  Court  cannot  examine  the 
equality  of  the  rates ;  but  if  the  justices  have  proceeded  to  make  a  rate  in  sessions, 
without  hearing  the  parties,  that  is  matter  of  complaint  against  them  ;  but  the  true 
objection  against  a  ceitiorari  is,  that  if  rates  wore  removable,  the  poor  might  be 
starved  whilst  the  rates  were  depending  here,  and  therefore  the  Court,  from  the  great 
inconvenience  that  would  attend  the  removal  of  the  rates,  have  refused  to  do  it,  and 
no  instance  can  be  produced  that  such  a  certiorari  ever  stood,  and  the  rule  was 
discharged. 
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The  Same  Term. 
The  King  against  Earle  and  Burstoe. 

Mr.  Marsh  excepted  to  an  appointment  of  overseers  of  St.  John's  under  the  castle 
of  Lewes  ;  it  is  said  we  two  of  the  justices  for  the  county  of  Sussex ;  they  may  be  so 
and  not  live  in  the  county. 

[74]  2.  That  it  is  not  said  they  lived  in  or  near  the  parish. 

3.  To  be  new  overseers,  which  may  be  a  nullity,  for  there  might  be  overseers 
appointed  before. 

4.  For  one  v^'hole  year  ensuing  may  be  by  Easter  next  year. 

Peirce  and  Others  against  Brinker,  Salk.  474.     And  a  rule  was  made  to  shew  cause. 

Anonymus. 

Mr.  Ager  Senior,  moved,  that  the  defendant,  parson  of  the  parish,  might  produce 
the  church-wardens  books  of  account  in  his  hands,  upon  an  affidavit  that  it  was  a 
publick  parish  book. 

The  Court  granted  a  rule  that  plaintiffs  should  be  at  liberty  to  inspect  any  public 
books  in  the  parson's  custody,  and  take  copies  of  any  part  at  their  own  expence. 


Michaelmas,  Eighth  of  George  the  Second. 

The  King  against  Easton. 

Mr.  Yate  took  exceptions  to  an  indictment  against  defendant,  for  exercising  the 
trade  of  a  grocer,  not  having  served  seven  years  apprentiship. 

1.  Not  said  in  what  county  Daventry  is  in. 

2.  At  a  General  Sessions,  and  not  Quarter,  of  the  borough. 

3.  Not  averred  to  be  a  trade  at  the  time  of  making  the  statute,  and  not  one  of  the 
trades  mentioned  in  the  statute.     Shew  cause. 


Michaelmas,  Seventh  of  King  George  the  Second. 
Oakhampton  against  Newton. 

A  man  is  charged  and  assessed  by  parish  officers  to  the  land  tax,  and  pays  it  for 
two  years,  which  was  repaid  him  by  his  superior  officer,  he  being  a  tide-waiter,  the 
sessions  adjudge  this  no  settlement. 

Serjeant  Chappel  moved  to  quash  their  order,  and  said  that  this  amounted  to 
notice,  and  that  the  party  gained  a  settlement.  Comb.  410,  279.  1  Mod.  331,  and 
scavengers  only  are  excepted  in  the  Stat.  9  Geo.  1.     Shew  cause. 


Hilary  Term  Following. 
The  King  against  Griffin. 

Some  differences  have  arose  between  the  trustees  of  the  workhouse,  in  the  parish 
of  Lambeth,  and  some  of  the  parishioners  there. 

13th  of  August  1732,  the  following  notice  was  given  in  writing,  and  read  in  the 
church,  viz. 

Whereas  the  church-wardens  and  overseers  of  the  poors,  and  the  parishioners, 
have  usually  met  at  the  workhouse  every  Sunday  in  the  afternoon,  this  is  to  give 
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notice  that  for  the  future  the  said  meetings  will  be  every  Thursday  at  four  of  the 
clock  in  the  afternoon. 


William  Starkey,  jchurch-wardens. 
ihomas  (irithn,     J 


Simon  Harding, 
William  Banyer,    [-Overseers. 
Robert  Kettle, 

Note  ;  the  first  notice  was  not  in  question. 
20th  August  1732.  Another  notice  in  writing,  reciting  the  former,  was  given  by 
the  trustees  and  read  in  the  church,  that  the  parishioners  were  desired  to  take  notice 
that  the  same  was  ordered  without  the  authority  or  knowledge  of  the  trustees 
appointed  by  order  of  [75]  vestry,  for  governing  and  managing  the  work-house,  who 
will  continue  to  meet  as  usual  on  Sunday  in  the  afternoon. 

27th  of  August  1732,  the  above  persons  who  signed  the  first  notice  reciting  the 
notice  given  by  the  trustees,  go  on  as  follows ;  which  notice  in  writing  was  read  in 
the  church,  viz.  Now  this  is  further  to  inform  the  parishioners,  that  such  notice  was 
only  consented  to  by  one  church-warden,  whereas  two  churchwardens  and  three 
overseers  ordered  such  meeting  on  every  Thursday,  which  they  intend  to  continue, 
notwithstanding  such  pretended  authority  to  contradict,  and  strictly  to  adhere  thereto, 
and  desire  the  parishioners  to  meet  and  assist  them,  in  order  to  correct  several  abuses 
that  have,  by  their  pretended  authority,  been  suffered  to  be  committed,  and  which 
will  appear  plain  when  any  one  pleases  to  examine  into  the  same,  which  hath  been 
done  by  the  said  church-wardens,  and  the  parishioners  assisting  them  in  correcting 
such  abuses.     Signed  T.  Griffin. 

Upon  the  last  of  these  notices  an  information  was  moved  for,  and  granted  against 
the  defendants  Banyer  and  Griffin,  who  were  found  guilty. 

And  it  was  now  moved  in  arrest  of  judgment,  that  this  notice  contained  nothing 
libellous ;  and  Serjeant  Eyre  said,  that  the  charge  was  laid  too  general  and  uncertain 
against  the  defendants,  as  intending  to  reflect  upon  three  persons  particularly  named, 
and  the  rest  of  the  trustees  ;  and  if  it  be  an  offence  done  against  the  characters  of  all 
these  trustees,  every  one  may  move  for  a  separate  information,  and  the  defendant  be 
punished  for  the  same  thing  over  and  over ;  and  it  has  been  held  that  the  persons 
ought  to  be  named,  and  the  offences  must  not  be  accumulated,  but  a  single  offence 
ought  to  be  laid  and  made  certain,  and  cited  Bro.  Abr.  tit.  Indict,  pi.  21.  Garth.  226, 
and  Show.  389,  390. 

Mr.  Serjeant  Wynne  on  the  same  side  cited  The  King  against  Jelfs,  and  2  Leon. 
2  Lev.  208,  as  to  the  uncertainty,  and  Allen  28,  that  it  is  not  suffioient  to  shew  a 
person  in  office,  but  how  he  came  to  be  elected  ; 

And  said,  that  a  parish  has  no  authority  to  appoint  trustees.  Lane  21. 
The  Stat.  9  Geo.  1  is  the  only  one  in  being  that  gives  authority  to  erect  work- 
houses ;  and  it  does  not  appear  that  this  workhouse  was  erected  by  the  assent  of  the 
parish  ;  they  ought  to  have  shewn  that  they  were  church-wardens  or  overseers,  and 
that  this  was  done  by  the  major  part  of  the  parishioners,  and  that  the  poor  therein 
were  such  as  did  seek  relief. 

Mr.  Serjeant  Hay  ward  on  the  same  side  ;  they  shoidd  have  said  that  they  were 
trustees  appointed  by  order  of  vestry,  whereas  it  is  only  said  that  they  were  chosen 
by  the  parishioners. 

Sir  Thomas  Abney,  in  support  of  the  judgment,  cited  The  King  against  Oshorn, 
which  was  an  information  for  a  libel  against  the  whole  body  of  the  Jews. 

A  parishioner  as  such  cannot  give  any  notice  in  the  church  in  time  of  divine 
service. 

There  are    other    statutes    for    work-houses   besides    the  9  Geo.     1,  particularly 
39  Eliz.  c.  5. 
■  Mr.  Kettleby  :  A  libel  is  never  the  less  so  because  it  is  true. 
Mr.  Marsh  :  Parishioners  cainiot  give  their  consent  but  in  vestry. 
Mr.  Fazakerly  on  the  same  side  :  Scandalous  words  in  an  information  are  not  to 
bo  measured  as  in  an  action  for  words ;  the  question  is,  whether  this  libel  does  reflect 
upon  any  person's  private  character?     It  being  lednced  into  writing  that  the  trustees 
have  been  guilty  of  a  breach  of  trust,  is  a  scandal  upon  them,  abstracted  from  the 
Statute  9  Geo.  1,  for  that  does  not  alter  the  nature  of  things. 
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As  to  the  objection,  that  it  appears  by  the  trustees  notice,  to  which  the  last  refers, 
that  they  were  appointed  by  a  vestry  ;  in  the  beginning  of  the  information  it  is  said, 
they  were  chosen  by  the  parishioners,  it  is  only  a  mistake  in  the  notice,  and  no  way 
inconsistent. 

Sir  John  Strange :  Formerly  in  actions  for  words  Courts  took  them  in  a  milder 
sense ;  but  that  rule  is  now  exploded,  and  they  construe  them  as  other  persons  in 
common  understanding  would. 

As  to  the  objection,  that  it  does  not  appear  that  the  persons  are  the  same ;  taking 
the  whole  together  it  does. 

Mr.  Serjeant  Wynne  replied,  this  was  a  joint  trust,  if  any,  and  different  from  the 
case  of  a  corporation,  or  of  the  body  of  the  Jews  or  Quakers,  because  they  could  not 
be  particularly  specified. 

[76]  A  vestry  must  be  upon  publick  notice. 

Cbief  Justice :  As  to  tbe  first  question,  whether  the  matter  of  the  paper  be 
libellous  or  not '?  that  depends  upon  the  paper  itself ;  as  to  the  matter  of  the  paper, 
it  appears  to  me  to  be  libellous  ;  the  Court  cannot  take  these  to  be  publick  trustees, 
neither  is  it  averred  to  be  a  work-house  upon  the  Statute  9  Geo.  1,  but  must  be 
erected  by  a  private  charity  and  consent ;  therefore  the  question  is,  whether  the 
publication  of  a  paper  which  reflects  on  a  person  as  a  private  person,  and  in  a  private 
capacity,  is  not  a  libel  ?  and  I  think  it  is ;  because  it  tends  to  a  breach  of  the  peace  ; 
even  though  an  action  would  not  lye  for  the  words. 

In  my  apprehension,  saying  that  they  have  suffered  those  abuses  to  be  committed 
by  virtue  of  their  authority  ;  when  considered,  those  words  are  a  charge ;  to  take  off 
the  force  of  them  it  is  said  the  defendants  were  church-wardens,  and  proper  to  do 
this  ;  but  it  does  not  appear  they  were  so  ;  yet  still  if  it  had,  they  ought  to  keep 
within  due  bounds  in  their  notice,  and  not  reflect ;  this  was  a  proper  defence  at  the 
trial.  Upon  these  reasons  Court  was  of  opinion  here  was  sufficient  matter  to  make 
this  a  libel. 

The  next  objection  was,  that  the  persons  are  not  all  mentioned,  but  only  three, 
and  the  rest  of  the  trustees ;  there  is  no  case  that  goes  so  far  as  to  say  that  all  should 
be  mentioned  ;  three  are  ;  and  that  is  enough  ;  for  it  is  the  suit  of  the  King  and  one 
intire  offence. 

As  to  the  objection,  that  it  does  not  appear  the  parishioners  had  any  authority  to 
choose  them,  that  is  not  material  ;  because  it  is  a  private  charity. 

As  to  the  last  objection,  the  notice  was  concerning  these  very  persons,  and  there 
is  no  inconsistency  in  this. 

And  the  whole  Court  agreed,  and  gave  judgment  for  the  King. 

Trinity,  Ninth  of  King  George. 
The  King  against  Gibbs. 

The  defendant  was  indicted  for  selling  beer,  and  the  indictment  set  forth,  that  he 
sold  several  quantities  of  beer  to  divers  persons  by  false  measure  ;  and  it  was  moved 
to  be  quash'd  for  the  uncertainty  of  it,  and  said,  the  Court  cannot  give  judgment  in 
this  case,  for  they  miist  ascertain  and  proportion  their  judgment  in  adapting  the 
punishment  suitable  to  the  greater  or  less  quantity  that  is  sold  ;  and  in  as  much  as 
the  quantity  is  not  ascertained,  which  may  direct  the  punishment,  the  indictment  is 
erroneous,  and  should  be  quash'd ;  for  how  is  it  possible  in  the  nature  of  the  thing  to 
make  a  defence  under  so  general  a  charge?  in  Cro.  Car.  381,  a  man  was  indicted  for 
engrossing  a  great  quantity  of  hay  and  straw,  and  adjudged  wrong  for  the  uncertainty 
of  it. 

By  the  Court :  Judgment  must  be  arrested,  because  the  charge  is  too  general  for 
the  Court  to  inflict  the  punishment  by  ;  which  should  be  proportion'd  to  the  crime. 

The  Same  Term. 
The  King  against  Ford. 
Two  convictions  against  defendant  on  the  stat.  3  Car.  1,  c.  3  and  4,  for  selling 
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ale  without  a  licence,  and  being  removed  by  certiorari,  Mr.  Fortescue  took  three 
exceptions. 

1.  It  does  not  appear,  on  the  face  of  the  conviction,  that  the  party  was  not 
licensed  ;  there  are  two  sorts  of  justices  of  the  peace,  viz.  justices  of  the  peace  only  ; 
and  Justices  of  the  Peace,  and  of  Oyer  and  Terminer.  Now  the  conviction  recites,  that 
the  defendant  was  not  licensed  by  the  justices  of  peace ;  then  if  the  express  words  of 
oyer  and  terminer  are  not  in  their  commission,  they  are  no  other  than  simple  justices 
of  the  peace.  Hale's  PI.  Cor.  16.5.  Crorapt.  Just.  161  b.  §  5.  To  this  the  Chief 
Justice  answered  ;  if  no  other  matter  had  appeared  but  that  he  had  no  licence  from 
two  Justices  of  the  Peace,  and  of  Oyer  and  Terminer,  the  objection  would  be  of  some 
weight ;  but  there  is  a  positive  allegation,  that  he  sold  ale  (without  any  licence 
whatsoever). 

2.  It  is  not  set  forth  that  the  defendant  was  not  convicted  upon  the  statute  5  and 
6  Ed.  6,  c.  2.5.  And  if  he  was,  the  Stat.  3  Car.  1,  is  express,  that  he  shall  not  be 
convicted  on  that  statute,  viz.  3  Car.  therefore  such  matter  ought  to  be  set  forth  in 
the  conviction. 

[77]  Chief  Justice  :  We  cannot  intend  any  former  conviction  ;  for  if  the  case  had 
been  so,  the  defendant  should  have  informed  the  justices  that  he  had  been  convicted 
already  ;  which  was  a  circumstance  which  lay  in  his  own  knowledge,  and  having 
averred  it  against  the  Statute  of  Car.  1,  the  Act  of  Ed.  6,  is  quite  out  of  the  case. 

3.  The  second  conviction  recites  the  first,  as  that  on  which  it  is  grounded.  The 
first  conviction  runs  in  the  present  tense,  and  the  recital  of  the  first  in  the  second 
conviction  is  in  the  preterperfect  tense.  Now  the  first  record  ought  to  be  set  forth 
literatim,  and  in  civil  actions  the  constant  course  is  to  recite  the  record  in  the  very 
words. 

Chief  Justice  :  The  recital  in  the  preterperfect  tense  is  well  enough,  as  well  in  this 
case  as  in  civil  actions,  and  over-ruled  the  exceptions. 

Michaelmas,  Eleventh  of  George. 

The  King  against  Hawkin.s. 

An  order  of  sessions  to  suppress  an  alehouse  kept  by  the  defendant  Hawkins ;  two 
exceptions  taken  to  the  order. 

1.  Not  said  in  the  order  that  this  was  a  common  alehouse,  but  only  a  lewd  and 
disorderly  alehouse ;  and  the  words  of  the  Stat.  7  Jac.  1,  speak  only  of  common  ale- 
houses.    The  Court  over-ruled  this  exception. 

2.  Not  said  in  the  body  of  the  order  in  what  county  the  alehouse  was ;  the  county 
was  mentioned  in  the  margin  ;  but  it  was  insisted  that  was  not  suflScient ;  for  it  ought 
to  be  mentioned  in  the  body  to  shew  the  justices  have  a  jurisdiction. 

By  the  Court :  This  is  a  good  exception,  and  the  order  must  be  quashed  ;  it  is  a 
common  exception,  and  always  allowed  ;  and  the  same  exception  has  been  allowed  in 
orders  for  removing  the  poor  ;  so  held  in  the  case  of  The  King  against  The  Inhabitants 
of  JForthenbvrtj  in  Wilts,  Hil.  10  George,  in  the  King's  Bench,  which  was  an  order  for 
settlement  of  the  poor,  2  Keb.  302,  The  King  against  Yarrington,  303,  The  King  against 
Butler. 

Easter,  Eleventh  of  George. 

The  King  against  Venables. 

Defendant  was  convicted  on  5  and  6  Ed.  6,  c.  4,  for  keeping  a  disorderly  alehouse, 
and  upon  his  conviction  the  justices  made  an  order  for  suppressing  his  licence ;  yet 
notwithstanding  this  conviction  and  the  order,  defendant  went  on  in  the  sale  of  ale. 
Upon  this  the  justices  made  an  order  for  his  commitment  to  the  county  gaol,  and 
ordered  him  to  give  security  that  he  would  not  sell  ale  for  the  time  to  come.  The 
conviction  and  order  being  removed  into  the  King's  Bench,  Mr.  Reeve  took  exception 
to  the  order  of  commitment,  because  it  did  not  appear  by  the  conviction  and  commit- 
ment that  the  defendant  was  summoned  before  the  justices,  and  it  is  possible  he  might 
have  gained  another  licence  after  the  first  was  suppressed  ;  therefore  it  should  have 
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appeared  in  the  order  he  was  summoned  to  answer  for  himself ;  he  admitted  it  did 
not  appear  by  the  commitment  he  was  not  summotied  ;  but  that  is  not  sufficient,  as 
was  resolved  in  the  case  of  The  Queen  against  Dyer,  Salk.  181,  for  it  was  there  held, 
that  in  these  summary  proceedings  a  summons  was  necessary;  and  it  ought  to  appear 
there  was  a  sufficient  summons  ;  and  in  that  case  the  summons  being  laid  to  be  upon 
an  impossible  day,  it  was  held  as  no  summons,  and  the  conviction  was  quash'd.  So  in 
the  case  of  The  Queen  against  Green,  Hil.  12  Anne,  the  conviction  was  quash'd  for  want 
of  setting  out  the  summons  in  a  particular  manner  ;  and  there  it  was  canied  so  far 
that  the  general  allegation  of  being  duly  summoned  was  held  not  sufficient.  See 
Dochr  Benih/'s  case  relating  to  the  summons,  Hil.  9  (ieorge. 

Mr.  Serjeant  Carter  on  the  other  side  :  This  conviction  is  right,  for  the  justices 
having  a  jurisdiction  by  Act  of  Parliament,  the  Court  will  never  intend  they  have 
exceeded  their  jurisdiction,  or  acted  irregularly,  unless  it  appear  to  the  Court  upon 
the  face  of  the  conviction.  The  case  of  The  Queen  against  Dyer,  Salk.  181,  is  very 
different  from  this,  for  that  [78]  conviction  recited  that  defendant  had  been  summoned 
to  appear  upon  Tuesday  17th  of  April  1702,  whereas  there  was  no  such  day,  for  the 
17th  of  that  month  in  that  year  was  a  Friday  ;  so  that  it  appeared  on  the  face  of  the 
conviction  that  the  time  of  the  summons  was  impossible,  and  therefore  they  could  not 
intend  a  summons  at  any  other  time.  He  cited  The  King  against  IVhitloc.k  1719.  The 
King  ■A^s.m&t  Hawkins,  1720.  The  King  against  Cleg,  Mich.  1721.  The  King  against 
Harria,  Mich.  1722.  In  these  cases  the  same  e.xception  was  taken,  and  over-ruled  ; 
and  in  the  case  of  Quinges  against  King,  it  was  held  not  necessary  to  set  out  a  summons, 
for  the  Court  will  intend  one,  and  the  general  allegation  of  having  proceeded  duly  is 
sufficient.  In  1  Vent.  175,  exception  to  the  discharge  of  an  apprentice  was,  that  it 
did  not  appear  there  was  notice;  but  that  point  was  waved;  for  being  in  a  judicial 
proceeding,  it  shall  be  intended. 

Lord  Chief  Justice  Raymond  :  This  conviction  is  well  taken  ;  where  no  summons 
at  all  is  set  forth  in  these  convictions,  the  Court  will  intend  one  ;  but  where  a  summons 
is  set  out,  and  that  summons  appears  to  be  irregular,  then  there  is  no  room  for  the 
Court  to  intend  any  other  summons ;  as  it  was  in  the  case  of  The  Queen  against  Dyer. 
There  can  be  no  inconvenience  in  this  ;  for  if  in  fact  the  justices  have  proceeded 
without  summoning  the  party  ;  the  Court  will  give  the  party  a  remedy  by  information. 

Mr.  Justice  Fortescue  :  The  question  is  only  on  the  form  of  the  order ;  I  have 
often  known  this  objection  made  ;  but  it  never  prevail'd,  for  where  the  justices  have 
a  jurisdiction,  all  necessary  incidents  will  be  presumed  to  support  that  authority, 
unless  the  contrary  appears.     I  think  the  conviction  good  without  dispute. 

Mr.  Justice  Powis  agreed. 

Mr.  Justice  Reynolds:  The  question  is,  whether  a  summons  is  necessary  or  not? 
undoubtedly  it  is  ;  but  the  only  doubt  is,  whether  it  should  appear,  upon  the  con- 
viction, that  there  was  a  summons?  thought  it  a  settled  point,  that  it  is  not  necessary 
it  should  appear,  and  agreed  the  conviction  to  be  good.  Where  a  defective  summons 
appears,  it  destroys  the  intendment  that  there  was  a  regular  summons  ;  which  is  like 
the  case  of  an  original ;  where  the  Statute  of  Jeofails  supplies  the  want  of  one  ;  but 
does  not  help  a  defective  original. 

Michaelmas,  Twelfth  of  George. 

Anonymus. 

Held  that  where  an  appeal  is  lodged  before  the  sessions,  and  there  be  no  proceeding 
upon  it;  and  the  sessions  is  not  adjourned  ;  the  appeal  is  intirely  lost;  and  the  Court 
of  King's  Bench  cannot  grant  a  mandamus  to  the  justices  of  sessions  to  proceed  thereon. 

Easter,  First  of  George  the  Second. 

The  King  against  Cawood. 

Two  justices  made  an  order  to  remove  a  person  out  of  the  liberty  of  Cawood  to 
the  liberty  of  St.  Peter,  both  within  the  West-Riding  of  Yorkshire;  an  appeal  was 
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made  from  this  order ;  and  being  removed  by  certiorari,  an  exception  was  taken  that 
the  appeal  from  this  order  was  to  the  Quarter-Sessions  of  the  riding ;  when  it  ought 
to  be  to  the  sessions  of  the  liberty. 

Mr.  Reeve  on  the  other  side  :  The  statute  8  and  9  W.  3,  ca.  3,  §  6,  has  altered  the 
law  in  this  point,  and  directed  the  appeal  shall  be  made  to  the  justices  of  the  riding 
in  these  words,  "  The  appeal  against  an  order  for  the  removal  of  any  poor  person 
from  out  of  any  parish,  township  or  place,  shall  be  had,  prosecuted  and  determined 
at  the  General  or  Quarter-Sessions  of  the  Peace  for  the  county  division  or  riding, 
wherein  the  parish,  township  or  place  (from  whence  such  poor  person  shall  be  removed) 
doth  lie,  and  not  elsewhere."  And  upon  a  rule  to  shew  cause,  the  Court  held  the 
appeal  may  be  made  only  to  the  sessions  of  the  riding. 

Second  exception  ;  in  the  caption  it  is  said.  Be  it  remembered  that  at  the  General 
£79]  Quarter-Sessions  of  the  Peace  held  as  by  adjournment.  Now  it  is  not  sufficient 
to  set  down  the  sessions  were  held  such  a  day  by  adjournment,  unless  shewn  when 
the  sessions  legally  commenced.  But  this  exception  was  not  allowed,  and  therefore 
the  appeal  confirmed. 

Michaelmas,  Thirteenth  of  George. 
The  King  against  Tennant. 

Moved  to  quash  an  order  of  bastardy  made  by  two  justice.s,  to  charge  the  defendant 
with  keeping  a  bastard  child,  begotten  on  the  body  of  a  feme  covert,  during  the  absence 
of  her  husband,  upon  evidence  of  a  certificate  of  a  captain  in  the  army,  that  the  husband 
was  at  that  time  in  Ireland,  and  the  concurring  evidence  of  the  woman's  confession 
that  the  defendant  was  the  father  of  the  bastard.  The  case  was  this ;  defendant 
appealed  from  this  order  to  the  sessions,  and  upon  debate  the  sessions  set  aside  the 
order  of  two  justices,  and  notwithstanding  that,  the  same  two  justices  made  a  second 
order  upon  the  very  grounds  of  the  first,  which  had  been  discharged  before  by  the 
sessions.  It  was  insisted  that  this  last  order  was  void,  for  according  to  the  case  in 
Vent.  59,  if  an  order  of  two  justices,  for  keeping  a  bastard,  be  revoked  by  appeal  at 
the  sessions,  that  the  person  is  absolutely  discharg'd  ;  and  the  justices  had  no  authority 
to  make  a  new  order. 

Mr.  Fazakerly  in  answer  said,  if  sessions  discharg'd  an  order  for  form,  a  new  one 
might  be  made ;  and  this  Court  would  intend  that  the  sessions  had  discharg'd  it  for 
form  ;  for  it  appears  ill  founded  and  to  want  form. 

Court :  Nothing  of  that  kind  can  be  intended,  for  the  order  of  sessions  recites,  that 
the  order  was  made  on  full  hearing,  and  therefore  the  merits  must  have  been  before 
them,  and  the  discharge  of  the  sessions  upon  appeal  is  conclusive  against  all  the  world ; 
and  the  defendant  being  in  Court  was  discharged. 

Easter,  Second  of  George  the  Second. 
The  King  against  The  Inhabitants  of  Turley.     . 

Moved  to  quash  an  order  of  sessions,  upon  this  exception,  because  the  order  of 
removal  made  by  two  justices  was  made  the  ■2Ist  June,  and  the  appeal  was  not  made 
to  the  next  General  Quarter-Sessions,  which  was  at  Midsummer  following  the  date  of 
the  order,  as  required  by  the  43d  Eliz.  But  was  deferr'd  to  Michaelmas  Sessions. 
Salk.  480,  482.     Garth.  455. 

Mr.  Parker  in  answer  quoted  the  case  of  The  Parish  of  Milbrook,  against  St.  John's 
Northampton,  Mich.  I  George,  an  order  of  two  justices  was  made  before  the  sessions  at 
Easter,  and  the  appeal  from  that  order  not  till  Midsummer  Sessions ;  yet  held  a  good 
appeal  ;  because  notice  of  the  order  might  not  be  given  before  the  next  sessions. 

Chief  Justice  :  How  can  we  know  notice  was  not  given  till  after  the  sessions  next 
ensuing  the  making  of  the  first  order? 

Mr.  Parker  answered  ;  they  should  have  objected  the  want  of  notice  at  the  sessions 
when  the  appeal  was  made,  and  then  it  would  appear  specially  stated  on  the  order. 
The  Court  affirmed  the  order  of  sessions.     See  Brown's  case  in  Cora.  448. 
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Trinity,  Ninth  of  George  the  First. 
St.  Olave's  Southwark  against  Allhallows. 

A.  bound  apprentice  in  one  parish,  and  by  agreement  served  in  another,  and  by  an 
order  of  justices  of  peace,  his  settlement  was  adjudged  to  be  in  the  last  parish.  This 
order  was  removed,  and  moved  to  quash,  for  these  reasons  : 

First,  the  stat.  3  and  4  W.  and  M.  c.  11,  restrains  the  privilege  of  gaining  a  settle- 
ment to  the  being  actually  bound  an  apprentice,  and  in  the  last  parish  there  was  no 
binding,  consequently  no  settlement  could  be  gained  there.  By  a  bare  agreement  the 
apprentice  could  [80]  not  be  turned  over,  so  as  to  gain  a  settlement  in  the  last  parish  ; 
for  by  the  custom  of  London,  the  turning  over  must  be  before  the  Chamberlain  of 
London,  or  otherwise  not  binding,  and  the  bare  verbal  agreement  between  the  master 
and  apprentice,  is  not  sufficient  within  the  statute  2  Salk.  479,  and  the  Act  must 
intend  a  service  with  the  person  only  to  whom  the  apprentice  was  bound. 

By  the  Court :  The  settlement  in  the  latter  place  is  good  ;  if  a  master  assigns  over 
his  apprentice,  and  the  apprentice  serves  in  pursuance  of  that  assignment,  he  thereby 
gains  a  settlement ;  and  the  apprentice  in  the  present  case,  whilst  he  is  with  his  second 
master,  is  in  effect  serving  the  first ;  for  he  serves  in  pursuance  of  the  first  contract, 
and  it  is  a  continuance  of  his  apprenticeship. 

Mr.  Justice  Eyre  :  An  apprentice's  settlement  is  where  the  apprenticeship  expires  ; 
and  it  differs  not  whether  he  serves  with  one  master  or  another,  for  still  he  serves  by 
virtue  of  the  first  indenture. 

Mr.  Justice  Fortescue :  The  settlement  in  the  latter  place  is  well  gained,  not  as 
an  apprentice,  but  as  a  servant  to  the  second  master. 

The  Same  Term. 

The  King  against  Reed. 

The  defendant  was  indicted  at  the  Quarter-Sessions,  upon  the  Statute  of  the  12th 
of  Queen  Anne  for  Usury  ;  and  it  was  moved  that  this  indictment  might  be  quashed  ; 
because  this  was  an  offence  of  which  the  justices  of  the  peace  had  not  a  jurisdiction  ; 
and  to  this  purpose  was  cited  the  case  of  I'he  Queen  against  Smith,  Salk.  680,  and  the 
indictment  was  quashed  by  the  Court. 

Trinity,  Sixteenth  of  George  the  Second. 
The  King  against  Wood. 

Indictment  against  the  defendant,  a  miller,  for  changing  corn  delivered  to  him  to 
be  ground,  and  giving  bad  corn  instead  of  it.  It  was  moved  to  quash  it,  because  only 
a  private  cheat,  and  not  of  a  publick  nature.  It  was  answered,  that  being  a  cheat  in 
the  way  of  trade,  it  concerned  the  publick,  and  therefore  was  indictable. 

The  King  against  Marsh,  2  Keb.  Trinity,  21st  of  King  Charles. 

But  the  Court  unanimously  agreed  not  to  quash  the  indictment. 

Easter,  Tenth  of  George  the  First. 

The  King  against  Puckington. 

A.  was  bound  apprentice  and  served  as  such  two  years ;  his  master  afterwards 
becoming  bankrupt,  he  hired  himself  as  a  servant  to  another,  dOring  that  apprentice- 
ship, and  lived  with  his  second  master  till  his  apprenticeship  expired,  and  then  his 
first  master  gave  him  up  his  indenture ;  and  the  question  was,  whether  A.  gain'd  a 
settlement  in  the  parish  where  he  lived  with  his  second  master ;  or  whether  his  right 
of  settlement  continued  in  the  parish  where  he  lived  as  an  apprentice  with  his  first 
master.     And  it  was  ruled  by  the  Court,  that  A.  being  under  an  indenture  of  apprea- 
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ticeship,  and  haviug  gained  a  settlement  by  that,  cannot  gain  another  settlement  by 
hiring  himself  to  another  whilst  the  first  covenant  subsists ;  for  he  was  not  sui  juris 
when  he  made  the  second  contract. 

Hilary,  Tenth  of  George  the  First. 
Anonymus. 

A.  was  bound  an  apprentice  to  a  cooper  for  seven  years  ;  but  for  the  space  of  six 
years  of  his  apprenticeship  he  lived  with  his  father  atf  a  small  distance  from  the  habita- 
tion of  his  master.  The  order  of  removal  sets  forth,  that  he  came  to  live  with  his  said 
master  [81]  in  the  seventh  year,  and  continued  to  stay  with  his  said  master  for  three 
quarters  of  a  year  together ;  and  the  question  was. 

If  A.  was  settled  at  the  place  where  his  master  lived  or  not? 

By  the  Court:  This  is  a  good  settlement  at  the  master's  place  of  abode;  and  the 
law  will  intend  he  continued  without  inteimission  all  the  time  where  his  master 
inhabited  ;  and  the  order  of  justices  which  removed  him  to  the  place  of  his  father's 
settlement  was  quash'd. 

Trinity,  Sixteenth  of  George  the  Second. 
Rhode  in  Somersetshire  against  North  Bradley  in  Wiltshire. 

Order  of  two  justices  made  the  20th  of  November,  which  was  confirmed  by  the 
justices  at  Christmas  Sessions,  without  any  appeal,  upon  application  of  that  parish 
which  obtained  it.  At  Easter  Sessions,  upon  appeal,  they  quash  the  order  of  con- 
firmation, and  also  the  order  of  two  justices. 

Objection ;  that  a  sessions  intervening  between  the  order  of  appeal  and  the 
making  the  original  order,  they  ought  to  have  shewn  in  their  order,  that  there  was 
no  notice  of  the  order  of  two  justices  before  Christmas  Sessions ;  for  if  there  was 
notice,  the  Sessions  at  Easter  had  no  jurisdiction. 

The  Court  held  that  they  need  not  set  out  no  notice,  and  cited  Milhook  against 
St.  John's  in  Michaelmas  term,  in  the  first  year  of  King  George  the  First. 

It  was  agreed  that  the  order  of  confirmation  was  void  for  want  of  appeal ;  but 
then  the  question  was,  whether  the  justices  at  Easter  Sessions  had  any  jurisdiction 
over  that  order,  or  whether  it  ought  not  to  have  been  quashed  in  this  Court? 

As  they  might  have  jurisdiction,  because  if  not  served  till  after  Christmas  Sessions, 
it  will  be  good,  we  will  not  intend  notice  against  their  jurisdiction. 

Chief  Justice  cited  Comb.  448,  in  support  of  the  objection,  that  notice  of  the  order 
of  two  justices  should  appear  in  the  sessions  order;  but  the  case  of  St.  John  against 
Milbrooh  is  contrary,  and  so  was  adjudged  in  the  case  of  The  King  against  The 
Inhabitants  of  Tiirley,  Easter  term,  in  the  second  of  His  present  Majesty. 

If  appeal  was  not  at  the  next  sessions,  that  should  be  taken  advantage  of  at  the 
sessions,  and  it  need  not  appear  in  the  order  of  sessions.  It  was  further  said,  that 
the  order  of  confirmation  ought  to  have  been  set  aside  before  the  appeal ;  but  we 
think  not,  because  the  parties  to  the  appeal  are  no  parties  to  that  order,  and  perhaps 
had  no  notice  of  it ;  and  therefore  the  appeal  proper  for  that  order,  as  to  the  appellant, 
void.  Order  of  sessions  confirmed  as  to  that  part  quashing  the  order  of  two  justices, 
but  not  as  to  that  part  quashing  the  order  of  confirmation  ;  and  as  to  that  being  now 
before  the  Court,  we  will  quash  it,  as  being  made  without  jurisdiction,  there  being 
no  appeal  against  that  order. 

Trinity,  Twelfth  and  Thirteenth  of  George  the  First. 

The  King  against  Davys. 

Mr.  Reeve  moved  to  quash  an  order  of  sessions  made  at  the  sessions  at  Bristol, 
for  the  discharging  an  apprentice  from  his  master.  The  order  set  forth,  that  upon 
the  complaint  of  one  Fide,  of  the  hardships  and  ill  usage  he  received  from  his  master, 
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the  Court  had  examined  into  the  causes  and  grounds  of  this  complaint,  summoned 
the  master,  and  had  heard  him  in  his  defence  ;  and  that  it  appeared  to  them  the 
master  liad  beat  his  servant  very  much  without  just  cause,  and  turned  liim  out  of 
doors,  thercfoie  they  order  the  master  shall  return  liOl.  part  of  the  money  he  received 
with  his  apprentice,  and  the  apprentice  be  discharg'd  from  the  service  of  his  said 
master. 

Exception  was  taken  to  this  order ;  that  it  did  not  appeal'  by  the  order  there  was 
any  reason  for  his  being  discharg'd  ;  for  the  only  reason  given  in  the  order  was,  that 
the  apprentice  having  made  a  complaint  against  his  master  for  ill  usage,  the  master 
declared  in  open  Court  he  would  not  take  him  again  into  his  service.  It  was  agreed 
by  the  Court,  that  [82]  the  cause  of  discharge  ought  to  appear  iu  the  order,  that  this 
Court  might  judge  whether  it  was  sufficient  cause  or  not. 

And  Mr.  Justice  Fortescue  said,  that  the  justices,  in  cases  of  this  kind,  are  obliged 
to  shew  a  sufficient  cause  and  reason  for  the  discharge  they  make,  and  said  he 
remembered  a  case  where  an  order  was  made  to  discharge  an  apprentice  because  he 
had  the  King's  evil ;  and  this  was  held  to  be  no  sufficient  cause  for  his  discharge  ; 
because  it  was  the  act  of  God.  By  5  Eliz.  ch.  4,  it  is  enacted,  that  a  discharge  of  an 
apprentice  must  be  under  the  hands  and  seals  of  four  justices  of  the  peace  (quorum 
uuus)  but  here  none  of  the  justices  appear  to  be  of  the  quorum. 

But  by  the  Court  it  appears  there  were  but  five  justices  at  the  sessions,  and  unless 
two  were  of  the  quorum  they  could  not  hold  a  sessions.  The  counsel  replied,  that  an 
order  could  not  be  made  good  by  implication.  It  was  argued  in  support  of  the  order, 
that  that  statute  gives  mayors  of  cities  and  boroughs  a  power  to  discharge  apprentices  ; 
but  does  not  lequire  them  to  be  of  the  quorum.  But  it  was  answered,  that  this  order 
appeared  not  to  be  made  by  the  mayor,  but  made  at  the  sessions. 

By  the  Court :  Quash  the  order,  and  agreed  it  to  be  a  point  not  now  to  be  disputed, 
that  the  sessions  has  an  original  jurisdiction  to  discharge  apprentices.  Salk.  67, 
68,  491. 

Michaelmas,  First  of  George  the  Second. 
Smith  against  Birch. 

An  action  was  brought  against  the  defendant  for  enticing  away  and  detaining  the 
plaintiff's  apprentice,  who  had  agreed  by  writing  to  serve  the  plaintiff  for  seven  years. 
Upon  evidence  it  appeared,  that  the  stile  of  the  writing  began.  This  indenture,  etc. 
But  in  fact  the  parchment  was  not  indented,  but  was  a  deed  poll. 

Mr.  Serjeant  Corbet  took  an  exception  to  the  deed,  and  insisted  that  the  young 
man  was  not  an  apprentice,  because  he  was  not  bound  by  indenture.  An  infant  can 
be  bound  no  other  way  than  as  the  statute  directs,  5  Eliz.  ch.  4,  which  directs  the 
binding  to  be  by  indenture,  and  nothing  can  make  this  good.  The  deed  cannot  now 
be  indented,  for  that  would  be  a  forgery  ;  and  by  making  it  so  it  might  be  an  estoppel ; 
therefore  unless  the  plaintiff  shews  the  apprentice  to  be  of  full  age  at  the  time  of 
signing  such  deed,  he  caiuiot  be  accounted  his  apprentice  ;  and  by  consequence  no 
action  can  lye  against  the  defendant  for  detaining  the  apprentice,  neither  can  the 
plaintiff  prove  him  to  be  his  servant  by  this  deed.  For  he  has  declar'd  for  an 
apprentice,  and  must  prove  him  so  to  be,  therefore  the  plaintiff  was  nonsuited. 

Michaelmas,  Twelfth  of  George. 

The  King  against  Collingbourn. 

Order  made  at  Hicks's  Hall  for  discharging  an  apprentice  to  a  freeman  of  the  City 
of  London,  the  master  living  in  Middlesex  where  the  apprentice  was  bound.  The 
order  being  removed  into  this  Court  by  certiorari,  three  exceptions  were  taken. 

1.  That  the  apprentice  was  bound  and  inroU'd  in  London. 

2.  He  was  bound  by  the  justices. 

3.  The  trade  of  a  glazier  not  within  the  statute. 

To  these  exceptions  it  was  answered,  that  the  clause  of  5  Eliz.  ch.  4,  §  35,  enacts, 
that  if  any  master  should  misuse  his  apprentice,  and  he  repair  unto  one  justice  of  the 
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peace  for  the  county  in  which  the  master  resides,  etc.  and  §  40  provides  that  the 
customs  of  London  and  Norwich  should  be  saved;  §  35  has  ever  received  a  large 
construction  in  favour  of  the  jurisdiction  of  justices;  for  though  upon  the  master's 
complaint  no  power  is  given  to  the  justices  to  discharge;  yet  in  1  Saund.  314, 
Hawksworlh  against  Hillary,  held  that  it  is  reasonable,  and  within  the  intent  of  the 
statute,  that  an  apprentice  should  be  discharged  from  an  ill  master,  as  well  as  a 
master  discharg'd  of  a  wicked  apprentice.  The  same  point  is  resolved  in  1  Mod.  315, 
Wilkin  against  Edwards,  and  1  Vent.  174,  IVatkins  against  Edwards. 

[83]  The  first  and  principal  question  is,  whether  the  Court  at  Hicks's  Hall  has  any 
jurisdiction  to  discharge  an  apprentice  bound  to  a  freeman  of  London,  or  whether  he 
is  not  to  be  discharg'd  by  the  customary  petition  in  the  Mayor's  Court?  It  is  found 
that  the  apprentice  lived  with  his  master  out  of  the  City  of  London  and  within  the 
jurisdiction  of  the  justices  of  Middlesex.  To  this  exception  it  was  answer'd,  that  the 
statute  does  not  regard  where  the  binding  is,  or  inroUing,  but  expressly  gives  the 
jurisdiction  to  the  justices  of  peace  where  the  master  lives ;  and  if  this  did  not  belong 
to  the  justices  of  Middlesex  where  the  master  lives,  there  would  be  a  failure  of  justice, 
for  neither  the  chamberlain,  nor  any  other  city  magistrate,  has  a  power  to  compel  the 
master's  appearance  before  them. 

2.  As  to  the  second  exception ;  it  was  said  that  it  was  not  material  at  what  place 
the  apprentice  was  bound,  for  the  same  reason. 

3.  To  the  third  exception  it  was  said,  that  formerly  indeed  it  was  a  doubt  whether 
the  statute  did  extend  to  all  trades ;  but  of  late  it  bad  been  settled  and  agreed  that  it 
does,  in  Salk.  471.  The  Court  there  upon  second  thoughts  resolved,  that  the  power 
of  discharging  reaches  only  to  the  trades  mentioned  in  the  statute.  Palm.  528,  though 
Hale  C.J.  was  of  opinion  the  statute  extended  to  all  trades,  2  Keb.  822.  The  King 
against  Taunton,  Hil.  6  Geo.  the  Court  affirmed  the  order  of  discharge,  and  said  they 
would  not  take  away  the  jurisdiction  of  the  Mayor's  Court,  but  only  give  a  concurrent 
jurisdiction  to  the  justices  of  the  county.  It  would  be  very  inconvenient  to  have 
apprentices  to  freemen  of  London,  who  are  bound  there,  and  who  live  in  distant 
counties  perhaps,  obliged  to  come  to  the  Mayor's  Court  to  sue  a  discharge  against  the 
master.  The  words  of  the  statute  are  very  plain,  for  they  give  the  jurisdiction  to  the 
justices  where  the  apprentice  lives. 


Trinity,  Twelfth  of  George. 
RuARDEAN  against  Whitechurch. 

One  Charles  Knight  was  bound  an  apprentice  to  a  gentleman  for  seven  years,  and 
served  him  three  quarters  of  a  year  as  his  huntsman,  and  wore  a  livery;  after  which 
he  ran  away  from  his  said  service,  and  gained  no  settlement  since  ;  and  it  was  adjudged 
that  he  was  settled  at  the  place  where  he  was  so  bound  an  apprentice. 

N.B.  The  sessions  had  adjudged  that  he  had  gained  no  settlement  by  his  service  ; 
and  set  forth  in  their  order,  that  no  indenture  was  produced  of  his  being  an 
apprentice,  upon  which  they  chiefly  grounded  their  judgment.  But  the  Court  held, 
that  if  an  order  set  forth  that  such  a  one  was  bound  an  apprentice,  it  is  sufficient 
without  saying  he  was  bound  by  indenture  ;  though  the  statute  says  positively  that 
it  shall  be  by  indenture. 


Michaelmas,  Thirteenth  of  George. 

The  King  against  Smith. 

Mr.  Fazakerly  moved  to  quash  an  indictment  for  taking  an  apprentice  for  a  less 
term  than  seven  years,  upon  two  exceptions. 

1.  Not  appear  in  the  indictment  that  the  defendant  exercised  any  trade,  occupation 
or  manual  employment. 

2.  Not  set  forth  that  the  apprentice  was  not  the  son  of  a  farmer. 

Rule  to  shew  cause,  and  the  last  day  of  terra,  indictment  was  quashed  by  consent. 
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The  Same  Term. 

The  King  against  Watei.y. 

The  justices  in  sessions  made  two  orders  on  the  master,  one  to  discharge  the 
apprentice  bound  to  the  trade  of  a  cutler,  and  the  other  to  compel  the  master  to  repay 
part  of  the  money  received  with  the  apprentice  to  his  father;  these  orders  being 
removed  into  the  King's  Bench  by  certiorari,  and  Mr.  Serjeant  Chappel  moved  to 
quash  them  upon  this  exception  ;  because  in  the  first  order  the  trade  of  a  cutler  is 
mentioned  to  be  the  trade  of  the  [84]  master,  and  that  is  not  one  of  the  trades 
enumerated  in  the  statute  5  Eliz.  ch.  4,  and  therefore  the  sessions  had  no  jurisdiction 
to  intermeddle  in  the  affair,  and  cited  Salk.  471.  3  Salk.  41,  Pimtin's  case,  who  was 
bound  to  a  tallow-chandler,  and  by  order  was  discharg'd  from  his  apprenticeship. 
Rule  to  shew  cause. 

Anonymus. 

A.  was  put  apprentice  to  B.  to  serve  him  for  seven  years  (B.  not  having  himself 
served  legally  to  that  trade);  afterwards  A.  being  out  of  his  time  used  the  same  trade, 
and  an  action  on  the  statute  being  brought  against  him  for  not  serving  his  time  with 
one  that  had  legally  served  seven  years ; 

Resolved,  it  was  a  good  service  in  A.  and  that  he  shall  not  be  liable  to  any  suit  or 
trouble  thereupon. 

Easter,  Second  of  George  the  Second. 

Aynsworth  against  Wood. 

Before  Lord  Raymond  at  Guildhall. 

The  plaintifT  brought  a  special  action  on  the  case,  in  which  he  declared  that  A.  B. 
being  bound  an  apprentice  to  the  plaintifT  to  serve  for  seven  years,  departed  from  his 
service,  and  that  defendant  knowing  him  to  be  the  plaintiff's  apprentice,  retained  him 
in  his  service,  and  absolutely  refused  to  deliver  back  the  apprentice  ;  and  from  such  a 
day  to  the  day  of  filing  the  original,  the  said  defendant  kept  and  detained  the  said 
A.  B.  in  his  service,  to  his  damage  one  hundred  pounds.  To  support  this  declaration, 
the  indenture  of  apprenticeship  was  given  in  evidence,  that  the  boy  served  two  years, 
and  at  the  sollicitation  of  his  mother  left  his  master's  service  to  go  and  stay  at  a 
kinsman's  house ;  that  the  defendant  sent  him  thither  tools  and  brass,  and  copper  to 
work  with,  which  when  finished  were  carried  by  the  mother  to  the  defendant,  who 
sent  him  back  money  for  the  work  ;  but  that  he  never  saw  defendant  at  his  kinsman's 
where  all  the  work  was  done  ;  and  the  boy  own'd  his  mother  and  a  third  person  told  him 
the  defendant  had  sent  him  those  things  to  work.  The  defendant's  counsel  objected, 
that  this  evidence  did  not  support  the  declaration  ;  because  defendant  never  saw  or 
had  any  discourse  with  the  apprentice. 

And  the  Chief  Justice  said,  the  material  point  in  this  case  turns  upon  the  words 
in  the  declaration,  detained  and  kept ;  the  declaration  is  good,  but  the  evidence  does 
not  prove  it.  If  an  apprentice  works  for  another  person  who  receives  the  money 
arising  from  such  work,  the  master  may  maintain  an  action  for  the  money.  See 
Fatucet  against  Beavers  and  Ux',  2  Lev.  No  man  can  properly  be  said  to  detain  and 
keep  another's  servant  whom  he  never  saw  or  spoke  with.  And  the  plaintiff  was 
nonsuit. 

N.B.  In  an  action  on  the  case  for  retaining  of  his  servant,  whereby  he  lost  his 
service,  the  plaintiff  ought  to  prove  that  the  defendant  knew  that  he  was  his  servant. 
Trials  per  Pais,  365. 

Trinity,  Tenth  of  George  the  First. 

The  King  against  Godfrey. 

An  order  was  made  upon  the  18th  Eliz.  ca.  3,  by  two  justices,  in  relation  to^the 
father  of  a  bastard  child.     Exception  taken  to  the  order  was,  that  it  did  not  set  forth 
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in  what  parish  or  county  the  child  was  born.  On  the  other  side  it  was  insisted  that 
the  order  was  good  ;  for  in  the  recital  part,  which  were  the  words  of  the  church- 
wardens, it  appeared  the  child  was  born  in  the  county  and  parish  where  it  was 
supposed  ;  and  though  it  did  not  appear  in  the  adjudication  part  of  the  order,  which 
were  the  words  of  tlie  justices  ;  yet  it  would  be  necessarily  implied  that  the  child  was 
born  within  the  same  parish  and  county  ;  and  where  a  thing  is  necessarily  understood, 
it  is  the  same  as  if  it  bad  been  express'd.     1  Vent.  336.     3  Cro.  763. 

It  was  said  that  this  is  an  old  objection,  and  was  allowed  in  the  case  of  The  Queen 
against  [85]  Biddinyton,  Easter  10  Anne,  The  King  against  Blackwell,  Mich.  1717,  and 
the  order  was  quashed  by  the  Court. 

Mr.  Justice  Fortescue  :  Orders  must  not  be  made  good  by  implication,  and  if  it 
does  not  appear  that  the  child  was  born  in  the  county,  the  justices  have  no  jurisdiction, 
unless  it  appears  to  be  born  in  the  parish  ;  for  this  is  an  order  to  indemnify  the 
parish  ;  and  it  ought  first  to  appear  the  parish  is  aggrieved  before  such  an  order  can 
be  made. 

Hilary,  Eighth  of  George. 

The  King  against  England. 

Exception  to  an  order  of  bastardy,  because  not  said  whether  male  or  female  ;  but 
only  alledges  it  lately  born.     Shew  cause. 

Michaelmas,  Twelfth  of  George. 
The  King  against  Bryan. 

Mr.  Gapper  moved  to  discharge  defendant  brought  up  by  habeas  corpus,  and 
upon  the  return  of  the  writ  it  appeared  that  one  Anne  Bryan,  single  woman,  was  com- 
mitted by  order  of  one  justice  of  the  peace,  for  bearing  a  male  bastard  child,  which 
child  was  likely  to  become  chargeable  to  the  parish  where  born  ;  for  Statute  18  Eliz. 
ca.  3,  gives  a  power  to  two  justices,  quorum  unus,  to  commit  and  punish  women 
having  bastards,  where  the  mother  or  reputed  father  cannot  indemnify  the  parish  ;  but 
this  commitment  is  irregular,  being  made  by  one  justice  who  alone  had  no  power. 

Mr.  Justice  Fortescue  said  he  did  not  see  what  defendant  would  get  by  being  dis- 
charged, for  she  would  be  recommitted  by  a  new  order  for  this  offence. 

But  by  the  Court:  The  commitment  now  before  us  is  illegal  and  void;  and  she 
was  discharged. 

Michaelmas,  Thirteenth  of  George. 
The  King  against  Greg. 

A  motion  was  made  to  quash  an  order  of  bastardy,  by  which  defendant  was 
ordered  to  pay  two  shillings  weekly  to  the  parish,  until  the  child  become  two  years 
old,  and  so  long  as  it  shall  be  chargeable  to  the  parish  of  North-Shields. 

By  the  Court :  An  order  to  pay  money  until  such  a  time,  is  bad.  The  King 
against  Brawn,  Salk.  480.  2.  The  order  injoins  defendant  to  give  security  to  perform 
the  order  of  justices  ;  this  was  thought  bad,  for  the  justices  have  no  power  to  make 
such  an  order.  3.  Here  does  not  appear  to  have  been  any  summons  ;  it  was  answered, 
that  had  been  held  not  necessary  to  be  set  out ;  for  the  Court  will  intend  it.  The 
defendant  is  also  to  pay  four  pounds  in  gross  in  three  months  time,  which  the  Court 
said  might  well  be,  1  Vent.  336,  and  afterwards  the  rule  was  made  absolute  to  quash 
the  order. 

Michaelmas,  First  of  George  the  Second. 

The  King  against  Street. 

An  exception  was  taken  to  an  order  of  bastardy,  which  ordered  the  putative  father 
to  pay  so  much  a  week  until  the  child  was  of  the  age  of  nine  years,  without  saying  if 
the  child  continues  so  long  chargeable,  and  therefore  the  order  is  wrong. 
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Mr.  Serjeant  Hussey  in  answer  said,  Qtieen  against  Smith,  Easter  11  Anne,  an 
order  to  pay  so  much  a  week  till  the  child  was  eight  years  old,  this  exception  was 
taken  then  and  over-ruled  ;  Queen  against  Uii/ikn,  Mich  9  Anne,  an  order  to  pay,  etc. 
till  nine  years  old  ;  held  good  ;  King  against  Stone,  Hil.  2  Geo.  1,  to  pay  till  twelve 
years  old,  and  order  affirmed.  So  King  against  3Iiles,  Michaelmas  1  Geo.  1.  These 
cases  are  grounded  upon  these  reasons,  that  the  Court  cannot  presume  a  bastard  child 
can  have  any  provision  made  for  it,  or  to  be  [86]  able  to  procure  itself  a  maintenance 
under  that  age.  And  the  Court  now  agreed  these  cases  to  be  in  point  to  the  present 
case. 

Mr.  Serjeant  Gapper,  who  made  the  objection,  cited  1  Salk.  121,  an  order  to  pay 
so  much  till  the  child  was  fourteen  years  old,  held  naught,  1  Vent.  46,  an  order  to  pay, 
etc.  till  twelve  years  old  held  insufficient. 

Chief  Justice  :  The  late  resolutions  have  held  these  orders  thus  drawn  to  be  good, 
and  the  Court  affirmed  the  order. 

Trinity,  First  of  George  the  Second. 

The  King  against  The  Inhabitants  of  Arundell. 

Two  justices  make  an  order  that  defendant  should  pay  a  sum  in  gross,  and  also 
two  shillings  per  week  so  long  as  the  child  should  be  chargeable  ;  the  party  appeals 
to  the  sessions  who  confirm  the  first  order  ;  at  a  subsequent  sessions  the  father  of 
the  bastard  desired  to  have  the  keeping  of  the  child,  and  that  the  payment  of  the 
two  shillings  per  week  should  cease,  which  the  second  sessions  ordered.  Motion 
was  made  to  quash  this  last  order  of  sessions,  because  in  this  case  they  had  no 
jurisdiction.  If  an  order  of  bastardy  be  made  by  two  justices,  then  an  appeal  lies 
to  the  sessions  ;  but  where  an  original  order  is  made  at  the  sessions,  there  can  be 
no  appeal  to  another  sessiotis,  which  deprives  the  party  of  a  means  to  examine  the 
first  judgment.  Now  the  Court  held,  that  second  sessions  had  no  authority  to 
order  the  substraction  of  the  two  shillings  a  week,  for  it  was  no  security  to  the 
parish ;  indeed  this  order  was  quashed  ;  because  it  was  made  out  of  time  three 
years  after  appeal,  therefore  justices  had  no  jurisdiction. 

The  Same  Term. 

The  King  against  Marlborough. 

Exceptions  taken  to  an  order  of  bastardy,  which  set  out,  that  whereas  a  male 
bastard  child  is  begot  on  the  body  of  Sarah,  the  wife  of  R.  Kenn,  and  whereas  it 
appears  to  us  that  Stephen  Brown  has  had  carnal  knowledge  of  her  body,  there- 
fore we  adjudge  the  said  Stephen  Brown  the  putative  father  of  the  said  bastard 
child.  1.  The  mother  of  this  child  appears  to  be  a  married  woman.  2.  The  reasons 
given  by  the  justices  of  their  adjudication  are  bad,  for  Brown  might  have  carnal 
knowledge,  and  yet  not  be  the  father  of;  the  child  ;  for  since  it  is  not  said  in 
the  order  when  he  had  that  carnal  knowledge  of  her  body,  it  might  have  been 
seven  years  ago.  To  this  it  was  answer'd,  that  the  justices  have  specially  stated 
in  their  order,  that  the  woman's  husband  R.  Kenn  had  not  been  heard  of  for  six 
years  last  past ;  it  shall  be  presumed,  that  he  had  used  her  body  lately. 

Mr.  Reeve  replied,  that  it  was  an  insufficient  answer,  unless  it  had  appeared  in  the 
order,  that  they  never  met  or  convers'd  together  all  that  time,  Salk.  483,  or  that  the 
husband  was  not  infra  quatuor  Maria  all  that  time;  for  if  he  had  been  infra  quatuor 
Maria,  the  law  would  intend  a  communication  between  the  husband  and  wife,  and 
then  the  order  must  have  drop'd  ;  but  that  does  not  appear  in  the  present  case,  and 
therefore  the  order  will  stand. 

Chief  Justice :  The  Court  have  given  all  the  reasons  they  could  give  in  this  case, 
nor  can  we  intend  they  had  any  more  to  give. 

Mr.  Justice  Page  :  An  order  must  appear  to  be  good  at  all  events,  but  this  is  a 
bad  order,  because  no  where  said  that  the  husband  and  wife  did  not  come  together 
all  that  time. 
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Mr.  Justice  Reynolds  :  The  order  is  wrong,  because  it  does  not  appear  that  proof 
was  made  on  oath  that  Brown  is  the  father  of  the  child  ;  but  only  that  it  appears 
that  he  had  carnal  knowledge  of  her  body  ;  but  it  does  not  appear  when  that  was. 

Mr.  Justice  Probyn  :  If  the  reasons  given  by  the  justices  do  not  support  their 
order,  the  order  must  fall ;  the  usual  way  is  to  ground  their  order  on  the  oath  of  the 
woman,  the  mother  of  the  child,  and  said  he  should  think  the  order  would  have  been 
good,  if  it  had  [87]  been  said,  that  upon  consideration  of  the  premi-sses,  proved  upon 
oath  before  us,  we  therefore  adjudge  him  to  be  the  father.  Then  it  was  moved  that 
Brown  should  be  bound  over  to  appear  at  the  sessions  of  the  borough ;  but  it  was 
answered  and  agreed,  that  by  the  Statute  18  Eliz.  he  must  be  bound  over  to  appear  at 
the  sessions  of  the  county.     Order  quash'd  by  the  Court. 

Bastardy  shall  be  try'd  per  pais,  and  not  by  the  Ordinary,  in  an  action  on  the 
case.     Hob.  179. 

Michaelmas,  Third  of  George  the  Second. 
The  King  against  Buckle. 

A  motion  was  made  to  quash  an  order  of  bastardy  on  the  following  exceptions. 

1.  The  justices  order  the  defendant  to  pay  two  shillings  a  week  to  the  church- 
wardens till  the  child  comes  to  the  age  of  twelve  years  ;  this  is  wrong,  for  the  child 
may  have  an  estate  left  to  it ;  or  otherwise  be  able  to  provide  for  itself  before  that 
time  ;  and  then  can  be  no  charge  to  the  parish. 

By  the  Court :  The  order  is  bad  as  to  that  exception. 

2.  The  justices  have  ordered  defendant  to  give  security  to  indemnify  the  parish, 
which  they  have  no  authority  to  do. 

3.  Complaint  to  the  justices  not  made  by  the  parish  where  the  child  was  born. 

4.  They  have  ordered  defendant  to  pay  four  pounds  in  gross,  when  the  child  comes 
to  the  age  of  twelve  years  ;  but  if  the  child  happens  not  to  be  chargeable,  then  this 
order  will  not  bind. 

5.  Sessions  has  ordered  an  attachment  against  defendant  for  not  complying  with 
the  order  of  two  justices  ;  which  is  absolutely  irregular. 

Mr.  Yeates  on  the  other  side  :  If  an  order  of  two  justices  is  void  for  part,  and 
against  law;  yet  the  Court  will  confirm  that  part  which  is  good.  1  Syd.  1.50. 
The  justices  are  to  take  notice  of  the  complaint,  and  the  statute  18  Eliz.  ch.  3,  §  2, 
"gives  power  to  two  justices  of  the  peace,  quorum  unus,  to  commit  the  party 
offending  against  the  order  to  the  common  gaol,  there  to  remain  without  bail  or 
mainprize,  except  he,  she,  or  they  shall  put  in  sufficient  surety  to  perform  the 
said  order,  or  else  personally  to  appear  at  the  next  General  Quarter-Sessions,  to 
abide  such  order  (if  any)  as  shall  be  made,  etc."  This  seems  to  justify  the  taking 
security  to  indemnify  the  parish  ;  and  in  the  case  of  The  Queen  against  Weston,  Trin. 
4  Anne,  Salk.  122.  Chief  Justice  Holt  said,  that  if  the  sessions  proceeded  on  the 
18th  of  Eliz.  they  have  no  power  to  commit,  but  to  proceed  on  the  recognizance. 
But  if  on  3  Car.  1,  ch.  4,  §  15,  the  sessions  may  commit,  as  the  two  justices  might 
have  done,  that  is,  unless  the  party  put  in  security  to  perform  the  order,  or  to 
appear  at  the  next  sessions  ;  as  to  that  part  of  the  order  which  requires  the  defen- 
dant to  pay  money  till  the  child  comes  to  such  an  age  ;  the  cases  of  The  Queen 
against  Smith,  Easter  the  eleventh  of  Anne,  The  King  against  Street,  Mich.  1  Geo.  2, 
and  the  late  resolutions  have  adjudged  orders  made  in  this  manner  to  be  good. 
The  King  against  Stone,  Hil.  2  Geo.  1.  The  King  against  Miles,  Mich.  1  Geo.  1. 
As  to  the  exception,  that  the  sessions  have  not  a  jurisdiction  to  award  an  attach- 
ment for  not  complying  with  the  order  of  two  justices ;  in  the  second  part  of 
Hawkins's  Pleas  of  the  Crown,  title  Attachment,  it  is  said  all  Courts  of  Record  may 
commit  ;  therefore  the  sessions  may.  The  justices  have  a  power  to  order  the  payment 
of  a  sum  in  gross,  during  a  certain  time.     Slater's  case,  Cro.  Car.  1  Vent.  336. 

And  by  the  Court:  The  justices  have  a  power  to  order  the  payment  of  a  sura 
certain,  and  there  need  be  no  complaint  in  the  case  of  bastardy  ;  nor  can  it  be  supposed 
in  reason,  that  a  bastard  who  is  filius  populi,  and  heir  to  no  one,  can  get  a  livelihood 
before  twelve  years  old,  or  have  any  friends  to  provide  for  it. 
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Sir  John  Strange  :  The  justices  have  no  power  to  order  defendant  to  give  security 
in  the  first  instance,  as  is  done  in  this  case,  until  there  be  a  breach  of  the  order  ;  and 
in  that  the  Court  thought  the  justices  had  exceeded  their  authority,  but  doubted  as 
to  that  part  that  oniered  foui'  pounds  ;  but  ruled  the  awarding  an  attachment  illegal  ; 
and  order  was  confirm'd  in  the  other  parts. 


[88]    Easter,  Third  of  George  the  Second. 
The  King  against  Childers. 

An  order  was  made  on  defendant  by  justices  at  the  Quarter-Sessions  held  at  Maid- 
stone in  Kent :  whereas  upon  complaint  made  by  the  church-wardens  of  S.  that  a 
bastard  child  is  chargeable  to  the  said  parish  of  S.  And  whereas  they  have  expended 
forty-five  shillings  in  and  about  the  lying-in  of  A.  B.  mother  of  the  said  bastard. 

Mr.  Filmer  moved  to  quash  this  order,  because  it  does  not  appear  anywhere  on  the 
face  of  it,  that  the  bastard  was  born  in  the  parish  of  S.  which  had  made  the  com- 
plaint. Easter  10  Anne,  Queen  against  Bkldinglon,  The  King  against  Godfry,  Trin.  10 
Geo.  1,  which  was  thus  :  Whereas  complaint  has  been  made  unto  us  by  you  the  church- 
wardens and  overseers  of  the  poor  of  Hitchin,  that  on  the  5th  of  April  last,  Eliz. 
Burroughs  of  Hitchin  aforesaid,  single  woman,  was  delivered  of  a  male  bastard  child  in 
the  parish  of  H.  which  is  now  living,  and  ever  since  his  birth  has  been  chargeable  to 
the  said  parish  of  Hitchin  ;  we  adjudge  R.  Godfry  the  reputed  father,  and  order  him 
to  pay  three  pounds  seventeen  shillings,  being  the  necessary  charges  and  expences 
which  the  said  parish  hath  already  been  put  unto  in  nursing  ami  maintenance  of  the 
said  child,  from  its  birth  to  the  date  hereof  ;  the  same  exception  was  taken  and  held 
good.  Neither  is  it  said  in  this  order,  that  the  woman  was  brought  to  bed  in  the 
parish  of  S.  which  ought  to  appear  before  they  can  ask  relief,  as  was  held  in  Lwd 
Altham's  case,  Mich.  6  Anne,  and  there  is  nothing  mentioned  in  the  order,  to  imply  the 
child  was  born  there,  but  only  that  it  is  said  to  be  chargeable  to  the  parish  of  S.  which 
in  Lord  Altham's  case  was  held  not  to  be  sufficient ;  nor  are  orders  of  this  kind  to  be 
made  good  by  implication  ;  the  justices  must  entitle  themselves  to  a  jurisdiction.  The 
order  expresses  that  the  parish  of  S.  has  expended  forty-five  shillings  about  the  lying- 
in  of  the  mother  of  the  bastard,  but  does  not  charge  the  lying-in  to  be  in  the  parish  of 
S.  or  that  the  money  was  expended  there,  and  a  lule  was  made  to  shew  cause  why  the 
said  order  should  not  be  quash'd. 

Afterwards  Mr.  Lacy,  to  shew  cause,  said,  that  notwithstanding  the  authority  of 
Godfry's  case,  yet  here  are  other  words  that  make  it  evident  the  child  was  born  in  the 
parish  of  S.  for  the  justices  make  it  a  part  of  the  case  that  the  parish  of  S.  had  been 
put  to  the  charge  of  forty-five  shillings  for  the  mother's  lying-in,  which  they  have 
ordered  defendant  to  pay,  and  it  can  hardly  be  imagined  the  parish  would  have 
expended  this  forty-five  shillings,  if  they  could  have  prevented  it,  and  the  order 
expressly  says  that  the  church-wardens  had  complained  the  child  was  chargeable  to 
their  parish  ;  whence  it  is  necessarily  imply'd  the  child  was  born  there.  1  Vent.  336. 
3  Keb.  383,  The  King  against  Jenning. 

The  Court  said,  that  the  justices  have  not  a  power  of  acting  in  all  cases,  and  there- 
fore if  they  do  not  shew  in  their  orders  that  the  matter  complained  of  to  them  is 
properly  within  their  jurisdiction,  they  cannot  make  an  order  relating  thereto,  as  this 
is  a  case  of  that  sort,  for  ought  appears,  the  matter  was  coram  non  Judice,  and  the 
order  must  be  quash'd. 

Michaelmas,  Eleventh  of  George  the  Second. 

The  King  against  The  Inhabitants  of  Freshford. 

Mr.  Gundry  came  to  shew  cause  why  no  mandamus  should  go  to  make  a  new 
equal  poor's  rate  upon  Mrs.  Davison's  affidavit,  that  her  farm  was  rated  at  forty-four 
pounds  per  annum,  though  let  only  at  thirty  pounds,  and  that  the  vestry  had  refused 
to  do  it. 
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The  proper  method  is  by  appeal,  and  this  Court  will  not  interfere,  as  there  is  a  rate 
in  being,  and  there  is  no  instance  of  such  a  mandamus;  the  adjudication  of  the 
Quarterly  Sessions  is  final  by  the  statute. 

Sir  Thomas  Abney  on  the  other  side  :  Certiorari  is  denied,  because  during  this 
there  could  be  no  provision  for  the  poor. 

Chief  Justice  :  The  party  is  not  without  remedy  ;  the  proper  method  is  by  an 
appeal  to  the  sessions,  and  if  one  be  lodged,  and  the  sessions  will  not  proceed 
upon  it,  then  a  manda-[89]-mus  will  lie  ;  and  to  make  a  return  would  subject  the 
officers  to  actions.     By  the  whole  Court  motion  denied. 

Easter,  Elevbnth  of  George  the  Second. 
The  King  against  Flint  and  Another. 

Indictment  against  defendants  in  these  words,  "For  carrying  and  conveying,  or 
causing  to  be  carried  and  conveyed,  with  an  intent  to  burthen  the  parish  of  Chelms- 
ford, two  persons  having  the  small  pox." 

Mr  Lacey  moved  in  arrest  of  judgment  for  uncertainty,  and  cited  The  King 
against  Stoker,  Salk.  371,  The  King  against  Stoughton,  The  King  against  Brereton, 
Mich.  11  Geo.  1. 

Sir  Thomas  Denison  on  the  other  side  cited  The  King  against  Best,  and  relied  on 
verdict.     1  Syd.  91. 

Mr.  Marsh  in  arrest  of  judgment :  Not  said  that  these  persons  had  not  a  settlement 
at  Chelmsford,  nor  that  they  were  poor ;  verdict  in  a  criminal  case  of  no  weight. 

Mr.  Lacey  :  Did  convey,  or  cause  to  be  carried  and  conveyed  ;  nothing  can  be 
helped  on  an  indictment ;  it  is  different  from  Salk.  causing  to  be  forged  is  a  forgery, 
but  carrying  and  conveying,  or  causing  to  be  carried  and  conveyed,  may  be  different 
offences  ;  if  bad  on  demurrer,  it  must  be  bad  after  verdict. 

Mr.  Justice  Page  thought  it  too  large,  and  verdict  will  not  aid  it,  thought  it  ill 
on  both  exceptions. 

Mr.  Justice  Probyn  :  This  differs  from  conspiracy,  because  that  depends  on  pre- 
cedent matter,  this  on  act  agreed. 

Mr.  Justice  Lee  :  It  is  bad  on  both  exceptions,  and  the  reason  is,  because  the 
Court  cannot  see  what  fine  to  set,  not  knowing  what  was  the  part  defendant  acted. 
An  indictment  for  a  consequence  without  any  premisses  to  warrant  it,  being  with 
intent  to  burthen,  but  not  shewn  how  ;  perhaps  cases  in  law,  where  intention  may 
be  plainly  inferred  from  premisses,  there  indictment  is  good.     Judgment  arrested. 

Hilary,  Twelfth  of  George. 

The  King  against  Hart. 

Mr.  Serjeant  Eyre  prayed  a  procedendo  in  an  indictment  of  assault  and  battery 
found  at  the  sessions  at  Bristol,  where  the  defendant  came  in  and  confessed  the 
indictment ;  and  before  judgment  given  the  prosecutor  sued  out  a  certiorari  to  remove 
the  indictment;  but  he  said  as  the  conviction  was  entered,  they  had  lost  the  benefit 
of  a  certiorari.     Shew  cause. 

Michaelmas,  Thirteenth  of  George. 

The  King  against  Tilsley. 

The  defendant  was  a  clergyman  of  good  credit,  and  had  a  decent  living  in  Oxford- 
shire, and  was  charged  with  stealing  a  handful  of  hay,  which  was  swore  by  affidavit 
not  to  be  worth  one  penny  ;  the  indictment  was  found  against  him  at  the  sessions 
in  the  jurisdiction  of  Chipping  Norton  in  that  county  ;  the  case  was  spirited  up  by 
a  town-clerk  who  had  charged  the  jury  to  find  the  bill,  and  therefore  it  was  said 
defendant  had  no  hopes  of  obtaining  an  impartial  jury,  if  the  indictment  was  to  be 
try'd  within  the  jurisdiction,  since  the  town-clork  returns  the  jury. 
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Mr.  Fazakerly  on  an  affidavit  of  these  circumstances  moved  the  Court  for  a 
certiorari  to  remove  the  indictment  into  this  Court,  or  to  be  tried  at  the  assizes,  and 
alledged  that  a  certiorari  had  been  granted  to  remove  an  indictment  of  felony  found 
at  the  sessions  for  the  county  of  Salop,  The  King  against  Fowel,  upon  Mr.  Chancey's 
motion.  The  Chief  Justice  seemed  very  angry  at  this  behaviour  of  the  town-clerk, 
and  granted  a  rule  to  shew  cause. 

[90]    Trinity,  First  of  George  the  Second. 
The  King  against  Buse. 

The  defendant  was  indicted  for  keeping  a  bawdy-house,  and  judgment  thereon, 
that  he  should  stand  in  the  pillory  ;  a  certiorari  being  granted  to  remove  this  indict- 
ment, Mr.  Fazakerly  moved  to  quash  it ;  because  after  judgment  it  won't  lie  ;  there 
ought  to  be  a  writ  of  error  brought ;  but  if  a  certiorari  can  have  the  same  effect,  no 
writ  of  error  will  be  hereafter  brought  in  this  Court. 

Lord  Chief  Justice  Raymond  :  A  certiorari  certainly  lies  ;  but  then  a  writ  of  error 
should  be  brought  with  it. 

Then  Mr.  Fazakerly  objected,  that  there  was  a  variance  between  the  certiorari  and 
the  indictment  returned  ;  the  certiorari  was  to  remove  an  indictment  whereon  they 
had  proceeded  to  conviction  ;  and  the  indictment  returned  had  proceedings  on  it  to 
judgment.  But  the  Court  held  this  well  enough  ;  the  Court  would  make  no  rule,  but 
said  they  might  do  as  by  law  they  could. 

Hilary,  Second  of  George  the  Second. 

The  King  against  The  Inhabitants  of  Darlington. 

Moved  to  reject  the  return  of  a  certiorari  directed  to  two  justices  of  the  peace 
Forth  and  Cook,  to  bring  up  some  orders  made  by  them.  1.  Because  the  return  was 
upon  paper,  not  parchment.  2.  The  return  is  in  English,  when  it  should  be  in  Latin. 
3.  The  writ  is  directed  to  both  of  them,  but  returned  by  one  only  ;  and  a  rule  was 
granted  to  make  a  new  return. 

Trinity,  Twelfth  of  George. 
The  King  against  Lewis. 

The  defendant  was  indicted  at  the  Grand  Sessions  for  the  county  of  Anglesey  for 
embracery,  and  the  defendant  now  moved  the  Court  for  a  certiorari  to  remove  this 
indictment  into  the  next  English  county  to  be  try'd  on  an  affidavit,  which  was  allowed 
to  be  sufficient  to  induce  a  suspicion  that  a  fair  trial  could  not  be  had  in  Wales  ;  and 
a  rule  being  granted  to  shew  cause,  it  was  admitted,  that  in  cases  of  felony  such 
certiorari  lay  to  Wales,  by  the  statute  26  H.  8,  ch.  6,  but  for  cases  of  misdemeanor 
only  it  never  was  granted,  and  to  prove  this  distinction  Mr.  Wilbraham  for  the  pro- 
secutor cited  several  cases,  Cro.  Car.  33L  1  Roll.  Abr.  394,  248.  1  Mod.  68. 
1  Vent.  93,  146,  and  he  cited  the  case  in  1  Roll.  Abr.  394,  to  shew  that  certioraries 
are  not  to  be  granted  at  the  instance  of  the  defendant,  but  only  of  the  King,  who  by 
his  prerogative  may  try  his  cause  where  he  will  ;  but  so  cannot  a  defendant.  On 
the  other  side  it  was  insisted  that  this  Court  has  a  superintendency  in  all  criminal 
cases,  and  may  direct  trials  of  offences  in  any  place  they  think  proper.  And  Mr. 
Serjeant  Probyn  insisted,  that  if  certioraries  are  grantable  in  capital  cases,  a  fortiori 
they  may  be  granted  in  cases  of  misdemeanor  only  ;  and^the  Statute  26  H.  8,  only 
appoints  that  an  indictment  may  be  found  by  a  grand  jury  out  of  Wales,  for  a  felony 
committed  there,  but  that  the  statute  says  nothing  of  removing  indictments  by 
certiorari ;  and  yet  it  is  a  practice  which  hath  constantly  prevailed. 

Mr.  Filmer  of  the  same  side  cited  Cro.  Ja.  484,  where  an  indictment  for  a  riot  in 
Wales  was  removed  by  certiorari,  and  1  Vent.  146,  which  last  book  shews  that  an 
indictment  may  be  removed  by  certiorari  at  the  application  of  the  defendant.     The 
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Court  on  this  motion  had  some  doubt ;  because  they  said  they  could  not  see  any 
precedent  where  an  indictment  for  a  misdemeanor  was  removed  by  certiorari,  and 
afterwards  sent  down  to  be  tried  ;  and  therefore  took  time  to  consider  of  it,  and  to 
look  into  precedents,  and  at  another  day  several  precedents  were  produced,  and 
posteas  where  the  indictment  removed  from  the  Grand  Sessions  had  been  sent  down 
to  be  try'd  in  an  English  county,  and  returned  up  into  this  Court;  therefore  upon 
these  authorities  the  Court  granted  a  certiorari  in  the  present  case. 

[91]    Trinity,  Tenth  of  George. 

The  King  against  Goulston. 

Sir  John  Darnel  moved  for  a  certiorari  to  remove  an  indictment  found  against 
the  defendant  at  the  Old  Baily,  into  this  Court  to  be  try'd  here  ;  it  was  an  indictment 
for  a  cheat,  and  he  insisted  that  the  defendant  being  a  gentleman  of  fortune  and 
character  ought  not  to  be  tried  amongst  common  felons ;  and  said  this  had  been 
formerly  done  where  the  defendant  was  a  person  of  credit  and  reputation.  But  by 
the  whole  Court  it  was  denied,  and  said  by  the  Chief  Justice :  We  never  grant  a 
certiorari  but  on  particular  reasons,  and  the  defendant's  being  a  man  of  character  is 
no  reason  why  we  should  indulge  him  in  this  case ;  therefore  the  motion  was  denied. 

Trinity,  Tenth  of  George. 

The  King  against  Pusey. 

Defendant  was  a  gentleman,  and  had  been  a  colonel  in  the  army,  and  being 
indicted  at  the  Old  Baily  for  perjury  ;  he  now  moved  for  a  certiorari  to  remove  the 
indictment  into  this  Court ;  and  though  his  counsel  allowed  that  a  writ  for  this 
purpose  had  seldom  been  granted,  yet  as  the  defendant  was  a  gentleman,  it  would  be 
hard  to  subject  him  to  a  trial  in  the  publick  way  at  the  Old  Baily,  and  urged  that  it 
was  granted  in  the  case  of  Sir  Humphrij  Markworth,  which  was  thus  :  Sir  Humphry 
was  Governor  of  the  Mine-Adventure  Company,  and  he  put  the  common  seal  of  the 
corporation  to  a  writing  without  the  privity  or  authority  of  the  company  ;  and  they 
woidd  have  construed  this  a  forgery  in  Sir  Humphry,  and  for  which  he  was  indicted, 
and  a  certiorari  granted.  But  the  Court  deny'd  that  case  was  like  this  ;  and  Raymond 
Chief  Justice  said  he  knew  no  distinction  of  persons,  either  the  rule  must  stand  or  be 
altered  in  general;  if  we  grant  it  here,  we  must  grant  it  in  every  case,  therefore 
denied  the  motion. 


Michaelmas,  Eleventh  of  George. 
The  King  against  The  Commissioners  of  Sewers  in  the  County  of  York. 

At  a  Court  held  before  the  commissioners  of  sewers  an  order  was  made  to  remove 
their  clerk,  and  another  appointed  in  his  room,  and  a  certiorari  was  moved  to  remove 
this  order  into  the  King's  Bench. 

Mr.  Serjeant  Pengelly  :  A  certiorari  is  not  to  be  granted  ex  debito  justitiiB  in  this 
case,  nor  unless  some  affidavit  be  made  to  shew  the  Court  a  reason  why  such  order 
should  be  removed.  In  common  cases  certioraries  are  granted  of  course,  but  are 
never  granted  to  remove  the  orders  of  commissioners  of  sewers,  but  where  some 
allegations  are  laid  before  the  Court  as  a  reason  to  induce  the  removal  of  the.se  orders  ; 
and  then  it  is  in  the  discretion  of  the  Court  to  grant  a  certiorari  or  not,  as  they  see 
occasion.  The  commissioners  of  sewers  are  appointed  by  Act  of  Parliament,  and 
should  this  Court  interpose  upon  every  occasion,  and  remove  their  orders  without 
first  having  a  sufficient  reason  laid  before  them,  the  safety  of  the  county  might  be 
endangered  by  the  overflowing  of  water,  etc.  which  their  orders  are  made  to  prevent. 

Chief  Justice  and  Mr.  Justice  Raymond  said  a  certiorari  was  to  be  granted  ex 
debito  justitisB  ;  for  this  appearing  to  be  an  order  which  only  concerned  the  removing 
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the  commissioners  clerk,  the  Court  could  not  deny  to  grant  the  writ ;  and  if  upon  the 
return  the  order  should  appear  to  be  irregular,  the  Court  may  quash  it  like  any  other 
order  ;  but  if  this  had  been  an  order  which  concerned  the  safety  of  the  country,  the 
Court  would  not  have  granted  it  without  an  affidavit  or  sufficietit  reasons  laid 
before  them. 

Mr.  Justice  Fortescue  denied  that  a  certiorari  was  due  of  right ;  in  this  case  he  said 
it  was  in  the  discretion  of  the  Court  to  grant  it,  and  he  agreed  it  should  be  granted, 
and  the  writ  was  granted  accordingly  by  the  whole  Court.     See  1  Lev.  288. 


[92]    Hilary,  Second  of  George  the  Second. 

The  King  against  Cossing. 

An  indictment  was  moved  to  be  quashed  for  want  of  a  caption,  and  thereupon  a 
rule  was  made  that  the  cleik  of  the  peace  should  attend,  and  now  moved  on  the  behalf 
of  the  clerk  of  the  peace  for  a  new  certiorari  to  remove  the  caption,  the  indictment 
being  brought  into  Court  this  term.  But  Mr.  Justice  Page,  the  other  Judges  being 
absent,  said  he  could  not  grant  the  writ,  because  the  indictment  being  already  moved, 
the  justices  had  no  record  before  them,  and  therefore  could  not  make  any  answer  to 
the  certiorari,  which  was  now  prayed,  and  denied  to  grant  the  writ. 


Easter,  Twelfth  of  George. 

Anonymus. 

A  certiorari  was  moved  for  to  remove  an  indictment  found  at  the  Grand  Sessions  ; 
the  Court  said  there  was  no  doubt  but  that  they  had  a  power  to  grant  such  a  writ,  but 
they  said  the  prosecutor  ought  first  to  be  heard. 


Michaelmas,  Second  of  George  the  Second. 
The  King  against  Steer  and  Others. 

The  defendants  were  indicted  for  a  riot,  and  when  the  indictment  was  traversed, 
and  the  jury  actually  charg'd  and  sworn,  a  certiorari  was  delivered  into  Court ;  but 
the  justices  were  of  opinion  that  as  the  jury  were  charg'd,  the  indictment  should  be 
tried,  and  the  jury  give  their  verdict ;  all  which  was  done,  and  then  the  justices  took 
notice  of  the  certiorari's  being  given  in,  but  would  not  set  a  fine. 

Mr.  Luke  Robinson  moved  for  a  certiorari  to  remove  the  record  of  the  conviction. 

But  by  the  Court:  It  is  in  the  discretion  of  the  justices  whether  they  will  proceed 
to  set  a  fine  ;  and  denied  the  motion. 

Note  ;  it  was  said  that  the  certiorari  issued  out  of  Chancery,  returnable  in  this 
Court ;  which  Chief  Justice  said  was  wrong,  and  told  him  he  should  move  to  supersede 
the  writ,  because  it  was  erroneously  issued  ;  but  all  the  Court  agreed  that  the  justices 
were  not  tied  up  from  proceeding  by  this  certiorari  ;  and  the  last  day  of  the  term  the 
certiorari  out  of  Chancery  returned  in  this  Court;  was  quashed.  In  Salk.  144,  it 
was  held  a  certiorari  cannot  be  served  after  the  jury  are  sworn,  and  the  justices  may 
return  the  verdict.     The  King  against  North. 


Trinity,  Second  and  Third  of  George  the  Second. 

St.  Peter's  Bedford  against  The  Parish  of  Stephenton. 

A  certiorari  issued  to  remove  an  order  of  two  justices,  and  was  directed  to  the 
justices  of  the  county,  but  returned  by  the  justices  of  the  borough,  and  for  that  mis- 
return  the  certiorari  was  quashed. 
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Michaelmas,  Third  of  George  the  Second. 

The  King  against  Greenhaugh. 

The  defendant  was  indicted  for  not  working  at  the  highways,  and  on  Mr.  Theed's 
motion  the  Court  granted  a  certiorari  to  remove  the  indictment  into  this  Court ;  for 
the  late  statutes  have  not  restrained  the  proceedings  at  common  law,  relating  to  the 
highways,  from  being  removed  into  this  Court ;  it  was  granted  in  the  cases  of  Tlie 
King  against  Eachard,  and  The  King  against  Colejnan,  12  Geo.  1. 

[93]    The  Same  Term. 

Anonymtjs. 

The  Court  will  grant  a  rule,  without  notice,  for  a  certiorari  to  remove  presentments 
made  to  the  commissioners  of  sewers,  though  not  on  the  first  motion  ;  but  there 
must  be  an  affidavit  made  of  the  things  being  repaired,  before  the  Court  grants 
the  rule. 

Michaelmas,  Fourth  of  King  George. 

The  King  against  Iles. 

The  defendant  was  indicted  for  perjury  at  the  Old  Baily,  and  Mr.  Coningesbye 
moved  for  a  certiorari,  on  the  part  of  the  defendant,  to  remove  the  indictment  into 
this  Court,  and  that  the  defendant  would  plead  and  try  the  indictment  in  this  term  ; 
but  the  Court  would  not  grant  the  writ,  notwithstanding  he  cited  the  case  of  Sir 
Humphry  Mackworth,  and  the  case  of  Marriot ;  for  motions  of  this  kind  have  been  often 
denied,  unless  some  special  reasons  be  given  to  induce  the  Court  to  grant  it,  and  no 
hardship  attends  such  a  denying  of  the  writ,  for  the  Judges  attend  at  the  Old  Baily, 
and  he  will  be  fairly  tried  there. 

Easter,  Fifteenth  of  George  the  Second. 
Case  of  the  Parish  of  Sherborn  in  Dorsetshire. 

The  question  was  whether  the  child  of  a  certificate  person  can  gain  a  settlement 
by  service  ? 

The  9th  and  10th  of  William  III.  says  only  by  serving  an  office,  or  renting  a 
tenement  of  ten  pounds  per  annum,  and  by  no  other  means  whatsoever.  See  8  and 
9  W.  III.  ca.  30,  the  service  was  in  the  same  parish. 

Chief  Justice  :  The  first  Act  relates  to  children  born  or  to  be  born. 

2.  Statute  confines  it  to  two  particular  instances,  (viz.)  renting  ten  pounds  per 
annum,  and  by  serving  an  office,  and  not  by  service. 

And  it  was  agreed  by  the  whole  Court  that  he  gained  no  settlement  by  such 
service. 

Michaelmas,  Fourth  of  George  the  Second. 

The  King  against  Etford. 

The  Court  denied  to  grant  a  certiorari  to  the  Justices  of  Assise  for  the  City  of 
Exeter,  to  remove  an  indictment  found  against  the  defendant  for  forgery,  though  the 
defendant  had  been  punished  for  the  same  offence,  upon  an  attachment. 

The  Same  Term. 

The  King  against  The  Inhabitants  of  St.  James's  Westminster. 

•"3  Upon  a  rule  to  shew  cause,  the  Court  granted  a  certiorari  to  remove  a  presentment 
for  not  paving  the  street  in  the  Haymarket,  before  the  doors  of  several  inhabitants 
there,  etc. 
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The  Same  Term. 

The  King  against  Pease. 

The  defendant  was  indicted  for  keeping  a  bawdy-honse,  and  found  guilty,  and 
suffered  execution  by  standing  in  the  pillory,  in  pursuance  of  the  judgment,  and 
afterwards  obtained  a  certiorari  to  remove  the  proceedings  into  this  Court ;  whereupon 
the  prosecutor  moved  for  a  supersedeas  to  this  writ,  for  that  a  writ  of  error  was  the 
proper  process,  and  not  a  certiorari.  And  a  rule  was  made  to  shew  cause.  Salk. 
144,  149. 

[94]    Michaelmas,  Thirteenth  of  George  the  Second. 

The  King  against  The  Inhabitants  of  an  Extraparochial  Place 
called  Black  Friers,  in  Chichester. 

An  order  of  justices  appointing  A.  and  B.  overseers  of  the  poor  of  that  place  was 
quashed  upon  an  exception,  that  it  did  not  appear  they  were  housekeepers. 

The  Same  Term. 

The  King  against  The  Inhabitants  of  Chilmerton,  and  Inhabitants 
of  Fi>gg  in  the  County  of  Derby. 

Two  justices  appointed  A.  and  B.  overseers  of  the  poor  for  these  two  townships,  by 
an  order  dated  the  '2d  of  April  172.5. 

At  Easter  Sessions  following,  it  was  ordered  by  the  Court,  for  the  better  and  more 
easy  relief  of  the  poor  within  the  townships  of  Chilmerton  and  Flagg,  being  two  vills 
in  the  same  county  at  some  distance  from  each  other,  and  having  usually  maintained 
their  own  poor  jointly,  that  the  inhabitants  of  each  vill  should  severally  henceforward 
choose  their  own  respective  overseers,  to  be  overseers  jointly  of  the  poor  in  the  said 
vills,  and  that  they  should  severally  collect  the  assessments  in  their  lespective  hamlets, 
which  assessments  should  be  made  for  the  maintenance  of  the  said  poor  jointly,  as  here- 
tofore they  have  usually  done ;  and  the  order  and  appointment  of  the  said  persons  to 
be  overseers  was  likewise  confirmed  at  the  sessions. 

Mr.  Serjeant  Baiiies  moved  to  quash  both  these  orders;  and  his  objection  to  the 
first  was,  that  it  did  not  appear  thereby  that  A.  and  B.  who  were  the  persons  appointed 
to  be  overseers,  were  house-keepers,  which  is  a  qualification  expressly  required  by  the 
statute.  And  to  the  second  he  objected,  that  the  order  of  sessions  was  void,  because 
the  justices  there  had  no  original  jurisdiction  in  that  case  by  the  Statute  43  Eliz. 

Mr.  Reeve  insisted,  that  these  two  vills  were  to  be  considered  as  one  parish  in 
reputation,  and  consequently  that  there  was  a  power  in  the  justices  to  appoint  over- 
seers for  the  maintenance  of  the  poor  jointly  within  these  two  townships,  and  urged 
that  it  would  be  inconvenient  to  quash  these  orders,  and  to  subject  the  overseers  to 
actions  for  the  collections  they  have  made  after  the  year  expired.  But  the  Court 
quashed  both  the  orders. 

Michaelmas,  Thirteenth  of  George  the  First. 

The  King  against  Dr.  Tanner. 

A  mandamus  was  directed  to  the  defendant  who  was  Archdeacon  of  S.  to  swear 
in  J.  S.  into  the  office  of  church-warden.  He  returned,  that  by  virtue  of  such  a 
canon,  the  parson  and  the  parishioners  are  to  choose  church-wardens,  and  if  they 
cannot  agree,  then  the  parson  is  to  name  them,  and  then  set  forth  that  the  parson 
and  the  parishioners  could  not  agree  in  their  nomination,  by  which  the  right  devolves 
solely  upon  the  parson,  who  had  accordingly  nominated  J.  N.  and  therefore,  etc.  It 
was  objected,  that  this  return  was  bad,  because  church-wardens  are  to  be  chosen  of 
common  right  by  the  parish  ;  and  it  is  by  a  particular  custom  the  parson  has  a  right 
to  choose  one,  but  it  does  not  appear  by  this  return   there  was  any  such  custom  in 
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this  parish.  Chief  Justice  Holt  was  of  opinion  that  the  election  of  church-wardens 
belongs  of  right  to  the  parishioners.  The  returning  a  canon  is  no  answer  to  a 
mandamus  in  this  case,  but  a  custom  may  be  return'd,  Hardress,  379,  the  suggestion 
in  the  writ  must  be  particularly  answered,  Salk.  431,  The  King  against  Bailiffs  of 
Maiden,  the  returning  not  duly  elected,  only  wants  a  sufficient  and  known  certainty, 
for  it  may  be  meant  either  of  an  election  by  the  parson  or  by  the  parishioners.  The 
return  is  defective  in  not  saying  as  by  the  writ  is  supposed. 

Lord  Chief  Justice  Raymond :  The  clause  of  we  further  certify  that  he  was  not 
duly  elected,  is  a  distinct  and  independent  clause  from  the  rest;  and  for  that  reason 
the  return  is  insuflScient  for  want  of  certainty.  It  is  common  in  returns  to  set  out  a 
particular  matter ;  [95]  but  for  fear  of  any  mistake  they  say  in  the  end  that  he  was 
not  duly  elected.  A  greater  certainty  is  required  in  a  mandamus  and  the  return  to 
it,  than  even  in  an  indictment;  the  return  ought  to  be  so  certain  as  that  no  action 
may  be  brought  to  try  the  fact. 

Mr.  Justice  Fortescue  :  The  clause  of  we  further  certify,  would  be  an  independent 
clause,  if  there  was  not  a  different  election  set  out,  for  here  appears  to  be  two  elections. 
Adjourned. 

The  Book  of  Canons  is,  that  the  parson  may  elect  one  church-warden,  and  the 
parishoiners  another.     March  Rep.  5. 

Michaelmas,  First  of  George  the  Second. 

The  King  against  Elliott. 

An  habeas  corpus  was  sued  out  to  remove  defendant ;  gaoler  returned  that  he  was 
committed  to  his  custody  by  the  justices  of  a  corporation  sessions  of  the  peace;  and 
on  the  return  these  exceptions  were  taken  to  the  commitment.  1.  This  commitment 
appears  to  be  made  by  two  justices  at  a  General  Sessions,  and  such  an  act  is  illegal 
and  void,  because  two  justices  cannot  make  a  sessions.  But  the  stile  of  the  Court 
always  runs,  before  A.  and  B.  and  their  fellows,  justices,  etc.  but  this  was  not  allowed, 
1  Syd.  144,  King  against  Mayo.  2.  The  commitment  says  defendant  was  concerned 
in  an  affray,  and  after  several  proclamations  made  for  silence,  and  he  still  persisting 
to  disturb  the  Court,  they  fined  him  forty  shillings,  and  committed  him  for  not  paying 
the  fine.  Then  as  the  commitment  does  not  specify  that  they  demanded  the  fine  of 
him,  or  that  he  refused  to  pay  it ;  therefore  the  commitment  bad ;  not  allowed.  For 
by  the  Court,  if  there  be  a  good  reason  in  the  order  that  will  support  the  commitment, 
and  two  bad  ones  in  the  same  order ;  the  bad  ones  shall  not  vacate  that  which  is  a 
good  reason,  but  the  good  one  shall  weigh  down  the  bad,  and  render  the  whole  order 
valid.     Defendant  was  remanded. 

Trinity,  Second  of  George  the  Second. 

The  King  against  Brown. 

Defendant  was  brought  up  by  habeas  corpus,  after  he  had  been  committed  by 
warrant  of  commitment  dated  27  September  1727,  and  made  in  this  manner.  To  the 
constable  of,  etc.  or  his  lawful  deputy,  these  are  in  His  Majesty's  name  to  require  you 
to  bring  before  us  or  some  other  of  His  Majesty's  justices  of  the  peace  of  the  said 
county,  the  body  of  Stephen  Brown  ;  that  whereas  complaint  having  been  made  to 
us  that  he  is  the  father  of  a  bastard  child  ;  if  he  refuse  to  appear  before  us,  then  you 
are  to  carry  him  to  the  common  gaol  of  the  said  county.  They  likewise  made  a 
warrant  to  the  gaoler  to  detain  hira  till  delivered  by  duo  coarse  of  law.  An  excep- 
tion was  taken  to  this  commitment,  that  at  the  time  it  was  dated  it  appears  there  was 
no  order  of  bastardy  made  ;  and  then  the  justices  had  made  a  warrant  without  any 
foundation  ;  for  it  is  not  sufficient  to  commit  a  man  barely  upon  a  complaint  that  he 
is  the  father  of  a  bastard  child,  unless  it  be  adjudged  that  he  is  so  ;  for  the  order  of 
bastardy  appears  not  to  be  made  till  two  days  after  the  date  of  the  warrant,  and  then 
the  order  cannot  suj)port  the  warrant.  The  commitment  is  illegal  in  another  respect, 
for  the  warrant  requires  the  constable,  upon  refusal,  to  appear  before  the  justices  to 
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carry  defendant  to  the  county  gaol ;  and  this  is  in  effect  making  the  oflScer  the  judge  ; 
but  the  warrant  should  have  been  to  have  carried  him  before  some  justice  who  should 
have  committed  him. 

Michaelmas,  Fourth  of  George  the  Second. 

The  King  against  Solomon  Nathan. 

The  defendant  was  committed  to  prison  by  warrant  of  the  commissioners  of  bank- 
rupts ;  "Whereas  we,  etc.  have  found  and  adjudged  that  S.  N.  did  become  bankrupt, 
etc.  [96]  And  whereas  we  have  caused  the  said  S.  N.  to  be  brought  before  us  to  the 
end  we  might  examine  him  touching  the  disclosure  and  discovering  his  estate  and 
effects,  and  it  appearing  to  us  on  such  his  examination,  that  the  said  S.  N.  hath 
remitted  and  conveyed  great  sums  of  money  and  eff'ects  unto  parts  beyond  the  seas, 
with  intent  to  defraud  his  creditors;  and  the  said  S.  N.  upon  his  examination  before 
us,  etc.  hath  notoriously  prevaricated  ;  we  do  therefore  will,  require  and  authorize  you, 
etc.  to  take  into  your  custody  the  body  of  the  said  S.  N.  and  him  safely  to  convey  to 
His  Majesty's  prison  of  the  Fleet,  and  there  to  deliver  him  to  the  warden  of  the  said 
prison,  who  is  hereby  authorized  to  receive  the  said  S.  N.  into  his  custody,  and  him 
safely  to  keep  without  bail  or  mainprize,  until  he  shall  make  a  full  and  true  discovery 
of  his  estate  and  effects,  etc.  or  he  be  otherwise  delivered  by  due  course  of  law." 

The  defendant  brought  an  habeas  corpus,  and  the  commitment  and  return  to  the 
writ  being  read,  he  moved  to  be  discharged  out  of  custody,  and  took  exceptions  to  the 
warrant;  that  this  authority  given  to  the  commissioners  to  commit  to  prison,  being  a 
special  authority  and  a  limited  jurisdiction  created  by  the  statute  1  Jac.  1,  §  7  and  8, 
they  ought  in  every  instance,  where  they  commit  to  prison,  to  shew  they  have  acted 
within  their  juristiiction,  for  this  is  not  like  a  commitment  founded  upon  a  general 
authority ;  the  defemliuit  has  not  refused  to  be  examin'd,  nor  does  it  appear  he  has 
prevaricated  touching  bis  examination  ;  the  word  prevaricate  is  a  term  of  a  loose  and 
uncertain  signification,  and  quite  foreign  to  the  statute,  neither  does  it  appear  he  has 
prevaricated  about  the  matter  of  his  examination  touching  his  effects,  and  the  pre- 
varication has  no  respect  to  the  eloyning  of  his  goods.  The  statute  enacts,  that  upon 
a  commitment  he  shall  be  detain'd  till  he  has  better  conformed  himself ;  but  this  com- 
mitment is  on  quite  different  terms,  viz.  till  he  has  made  a  full  discovery  of  his  effects, 
etc.  The  commissioners  ought  to  keep  themselves  to  the  form  prescribed  by  the 
statute,  as  it  is  resolved  in  Yoxley's  case,  Salk.  3.51,  who  was  committed  by  the  Earl 
of  Nottingham,  till  he  should  be  delivered  by  due  course  of  law,  for  refusing  to  be 
examined,  and  answer,  whether  Jesuit  or  not,  according  to  3.5  Eliz.  ch.  2,  which 
impowers  the  justices  to  examine  and  commit  him,  if  he  refuse  to  answer  such 
questions.     So  Bracy's  case,  Salk.  348. 

Mr.  Reeve  said,  that  according  to  his  notes  of  that  case,  Bracy  was  committed  till 
he  conform,  or  otherwise  be  discharged  by  due  course  of  law,  which  last  words  are 
omitted  in  the  printed  case. 

Sir  John  Strange  on  the  same  side :  The  commissioners  have  stated  in  the  com- 
mitment, that  by  his  examination  they  find  he  has  concealed  his  effects,  but  upon  the 
Statute  of  1  Jac.  1,  they  ought  to  have  exhibited  interrogatories  in  writing  to  the 
defendant,  and  examined  him  upon  those  interrogatories ;  but  no  step  of  that  kind 
has  been  taken  by  the  commissioners  in  this  case  ;  which  is  wrong  in  them  ;  so  that 
to  constitute  the  offence,  interrogatories  ought  to  have  been  shewn  him,  and  before 
that  is  done  he  is  guilty  of  no  crime,  and  therefore  his  commitment  is  illegal ;  and  if 
he  had  misbehaved  himself  then  he  might  have  been  sec  in  the  pillory,  by  the  Statute 
21  Jac.  1.  Every  commitment  of  this  and  all  other  of  the  same  nature  ought  to  be 
very  certain,  and  not  grounded  on  slight  expressions  ;  and  the  continuance  of  the 
commitment  cannot  be  justified,  as  may  be  evinced  from  the  cases  in  Salk.  and  ought 
to  be  taken  strictly,  as  depriving  the  subject  of  his  liberty  ;  in  the  case  of  The  King 
against  Tracey,  Hil.  1  W.  3,  articles  by  way  of  interrogatories  shall  be  in  writing. 

Mr.  Justice  Page  cited  a  case  of  a  bankrupt  in  the  City  of  Bristol,  committed  by 
the  commissioners,  and  there  held  that  the  articles  charged  against  the  bankrupt  in 
the  interrogatories,  ought  to  be  in  writing ;  and  if  the  bankrupt  should  desire  time 
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to  answer  the  interrogatories,  the  commissioners  ought  to  give  him  a  copy  of 
them. 

Mr.  Reeve  against  the  defendant :  The  commissioners  need  not  put  the  interro- 
gatories in  writing,  much  less  insert  them  in  the  warrant  of  commitment ;  but  the  Court 
should  intend  that  he  was  examined  in  that  manner,  especially  it  appearing  by  the 
warrant  that  he  was  sworn  and  examined.  The  subject  matter  of  his  examination  is 
for  prevaricating  to  discover  his  effects,  and  that  appears  by  this  commitment.  The 
statute  says,  if  he  refuses  to  be  examined,  or  does  not  fully  answer  on  interrogatories, 
then  he  is  to  be  committed.  Then  it  [97]  may  be  a  question,  whether  a  man's  being 
charged  with  prevarication  does  not  fall  within  the  description  of  the  Act  1 

The  Court  held  the  form  of  the  commitment  should  have  been  till  he  submit  to  be 
examined  ;  every  prevarication  does  not  subject  a  man  to  a  commitment,  nor  is  it  said 
he  prevaricated  upon  such  his  examination  relating  to  the  discovery  of  his  effects,  but 
only  that  he  prevaricated  upon  his  examination,  which  might  be  on  some  other 
matter ;  the  commissioners  ought  to  pursue  their  authority  strictly,  nor  can  they 
commit  in  any  other  manner  than  that  prescribed  by  the  statute. 

And  by  the  Chief  Justice  :  A  man  may  prevaricate  at  his  first  examination  for 
half  an  hour,  yet  in  the  conclusion  he  may  make  a  full  and  ample  answer,  and  there- 
fore it  is  not  at  all  proper  to  send  a  man  to  prison  for  such  a  piece  of  conduct,  and 
nothing  is  more  common  than  such  behaviour  on  trials  at  Nisi  Prius. 

The  Court  were  unanimously  of  opinion  that  the  commitment  was  void  in  point 
of  form,  principally,  as  not  appearing  he  was  examined  on  interrogatories  in  writing; 
and  the  defendant  was  discharged  from  the  commitment,  but  remanded  on  some  civil 
actions  depending  against  him. 

N.B.  In  answer  to  Yodey's  and  Bethel's  case  in  Salk.  348,  this  is  such  an  offence 
as  is  not  bailable. 

Michaelmas,  Eleventh  of  George. 
The  King  against  Ewards  and  Others. 

The  defendants  were  indicted  at  the  sessions  in  Essex  for  a  conspiracy,  and  the 
charge  alledged  against  them  in  the  indictment  was,  that  they  being  overseers  of  the 
poor  in  the  parish  of  A.  and  there  being  one  B.  a  poor  lame  and  infirm  woman  within 
the  said  parish,  they  had  given  a  small  sum  of  money  to  a  poor  man  of  the  parish  of 
C.  to  marry  this  B.  and  so  by  this  contrivance  had  conspired  to  settle  B.  in  the  parish 
of  C.  the  settlement  of  her  husband. 

Mr.  Serjeant  Baines  moved  to  quash  this  indictment,  because  there  was  nothing 
criminal  alledged  therein.  The  giving  a  poor  woman  a  portion,  and  marrying  her, 
was  a  good  act,  and  not  punishable  as  a  crime. 

Secondly  he  insisted,  that  if  this  was  a  conspiracy  in  the  defendants,  it  was  not 
within  the  jurisdiction  of  the  sessions. 

Mr.  Serjeant  Comyns  on  the  other  side  :  A  bare  contrivance  to  act  to  the  prejudice 
of  another  is  criminal.  A  conspiracy  is  indictable,  though  no  act  be  done  in  pursuance 
of  it.  1  Lev.  63.  1  Vent.  304.  Poulton's  case,  9  Co.  1  Lev.  125.  1  Salk.  174.  If 
this  had  been  a  conspiracy  to  put  a  charge  upon  a  single  person,  it  had  been  indict- 
able ;  much  more  so  where  the  conspiracy  is  to  put  a  charge  upon  a  whole  parish, 
as  in  this  case  the  defendants  have  done;  and  insisted  that  the  sessions  had  a  juris- 
diction in  offences  of  this  nature,  by  statute. 

Chief  Justice  :  Indictments  for  conspiracies  are  not  allowed  to  be  quashed,  where 
the  thing  that  is  conspired  is  in  its  own  nature  crimiTial.  But  where  it  plainly  appears 
by  the  indictment  that  the  act  which  was  done  to  the  prejudice  of  another  was  a 
lawful  act ;  the  Court  hath  a  discretionary  power  to  quash.  If  it  be  doubtful  whether 
the  act  done  be  criminal  or  not,  yet  if  it  be  done  with  an  ill  intent  or  design,  we  will 
not  quash  the  indictment.  I  am  of  opinion  the  indictment  in  this  case  ought  not  to 
be  quashed  ;  but  the  defendants  must  be  left  to  demur  or  plead  to  it,  as  they  think 
fit;  to  which  Mr.  Justice  Powis  agreed. 

Mr.  Justice  Fortescue  :  It  must  be  governed  by  the  course  of  the  Court  in  such 
cases  as  these ;  and  I  never  knew  any  indictment,  for  so  high  an  offence  as  conspiracy, 
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quashed  upon  motion,  though  the  act  was  lawful  which  is  conspired,  yet  if  the  end  of 
it  be  unlawful,  it  is  a  conspiracy  and  indictable.  He  seemed  to  think  the  sessions  had 
a  jurisdiction  in  indictments  of  this  kind,  and  said  the  commission  of  the  justices  did 
give  them  a  jurisdiction. 

Mr.  Justice  Raymond  :  Quashing  is  an  act  of  favour,  and  wherever  the  crime 
charged  is  of  an  high  nature,  the  Court  having  a  discretionary  power  will  not  quash, 
but  put  the  defendant  to  demur  or  plead  as  he  can.  And  by  all  the  Court  the  motion 
to  quash  the  indictment  was  denied. 

[98]  Afterwards,  in  Trinity  term  following,  the  defendant  demurred  to  this  indict- 
ment, and  had  judgment,  because  it  was  held  not  an  indictable  offence. 


Easter,  Eleventh  of  George. 
The  King  against  Setterton. 

This  was  an  indictment  against  the  defendant,  which  set  forth  that  the  defendant 
had  endeavoured  to  lay  a  bastard  child  against  one  Lee.  There  were  several  other 
faults  in  the  indictment ;  upon  which  Mr.  Fazakerly  moved  to  quash  it. 

But  by  the  Court :  As  this  is  an  indictment  for  so  high  an  offence,  we  will  not 
quash  it  whatever  faults  it  hath,  and  so  left  the  defendant  to  demur. 


Michaelmas,  Second  of  George  the  Second. 
The  King  against  The  Overseers  of  Towcester. 

Two  justices  of  peace  removed  a  poor  woman  with  child  from  A.  to  Towcester ; 
the  overseers  of  T.  persuaded  the  woman  by  a  promise  of  five  shillings  and  a  new 
pair  of  shoes,  to  return  to  A.  from  whence  she  had  been  sent  by  the  order ;  she  com- 
plied with  this  offer,  and  was  delivered  of  a  child  in  A. 

Sir  John  Strange  moved  for  an  information  against  the  defendants  as  for  a  con- 
spiracy to  charge  the  parish  of  A. 

But  by  the  Court :  The  woman  and  her  child  may  again  be  removed  to  the  parish 
of  T.  and  that  will  discharge  the  parish  of  A.  of  the  expence  of  maintaining  them  ; 
you  might  have  indicted  them  ;  they  would  not  regard  his  urging  it  to  be  a  thing  of 
example,  which  deserved  the  severer  punishment  of  this  Court. 

Lord  Chief  Justice  Raymond  :  It  was  held  in  Holt's  time  if  a  poor  person  was 
legally  removed,  and  afterwards  by  stealth  or  contrivance  of  the  officers  got  into 
another  parish,  and  was  there  delivered,  the  child  was  esteemed  to  belong  to  the 
parish  to  which  the  mother  had  been  legally  removed,  and  not  to  that  where  born. 


Easter,  Fifteenth  of  George  the  Second. 
Anonymus. 

Order  of  bastardy  :  Whereas  a  bastard  was  born  in  the  parish  of  Gravesend,  etc. 
They  order  the  defendant  to  pay  thirty-six  pounds  for  maintenance  and  other  incident 
charges,  etc. 

It  was  objected,  that  there  was  no  adjudication  that  the  child  was  born  in  Graves- 
end,  but  only  recital,  and  further  that  it  was  too  general,  (viz.)  incident  charges,  not 
saying  what  those  charges  were.  But  it  was  resolved  by  the  whole  Court,  that  the 
order  was  well ;  for  first,  it  is  only  to  shew  the  jurisdiction,  which  is  not  necessary  to 
be  adjudged. 

Secondly,  it  is  sufficient,  for  it  must  be  understood  to  be  charges  relating  to  the 
bastard,  and  said  that  such  general  expressions,  in  orders  of  this  sort,  were  allowed, 
as  in  the  case  of  The  King  against  Blackwell,  in  the  fourth  year  of  King  George 
the  First. 
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Easter,  First  of  George  the  Second. 
The  King  against  Wakeford. 

Motion  to  quash  an  order  of  sessions  relating  to  the  election  of  a  constable  chose 
by  a  court-leet,  for  the  town  of  Lymington.  The  order  set  out  the  custom  of 
nominating  five  persons,  one  of  which  is  named  by  the  mayor ;  that  the  person  named 
by  the  mayor  was  postponed  and  another  chose.  Upon  an  appeal  from  this  choice 
to  the  sessions,  the  justices  order  the  person  chose  and  sworn  constable  by  the  steward 
of  the  leet,  to  be  discharged,  and  appointed  the  person  nominated  by  the  mayor  to 
exercise  the  [99]  office ;  and  it  was  observed  that  the  statute  13  and  14  Car.  2,  ch.  12, 
does  not  extend  to  give  the  sessions  any  power  in  this  matter.  It  was  said  for  the 
order,  that  Chief  Justice  Holt  had  laid  down  a  rule  in  the  case  of  Charley,  Salk.  175, 
that  the  justices  have  all  along  exercised  a  power  of  appointing  constables,  and  the 
Court  will  intend  they  have  good  authority  for  it.  But  the  Statute  13  and  14  Car.  2, 
gives  them  authority  to  do  it  only  in  the  particular  cases  therein  mentioned  ;  in  Sir 
T.  Jones  212,  upon  a  doubt  that  arose  concerning  the  election  of  a  constable,  the 
justices  did  determine  who  was  chose,  and  the  order  being  removed  into  this  Court 
was  confirmed.  So  in  Salk.  150,  The  King  against  White,  held  that  constables  might 
be  removed,  and  that  justices  at  sessions  were  the  best  judges  of  the  matter;  so 
in  Comber.  Rep.  20.  Mr.  Serjeant  Cheshire,  who  argued  this  case,  said,  it  was  a 
necessary  jurisdiction,  and  ought  to  be  favoured.     1  Eo.  Abr.  535,  541. 

By  the  Court :  There  is  no  question  but  generally  the  justices  by  power  of  the 
Statute  Car.  2,  may  appoint  constables  ;  but  here  is  a  custom  alledged,  which  you 
may  try  if  you  will. 

Mr.  Serjeant  Hussey  on  the  other  side  :  In  the  case  of  The  King  against  Pyke  and 
Larrymm-e,  Hilary  8  Geo.  1,  it  was  held  that  a  fact  of  this  kind  was  not  to  be  try'd  by 
the  sessions,  1  Bulst.  174,  Mich.  8  Anne,  Queen  against  Wheatcroft,  there  was  a  constable 
chose  by  a  leet,  and  an  appeal  to  the  sessions  in  favour  of  one  chose  by  the  parish  at 
large,  and  the  sessions  removed  him  chose  in  the  leet,  and  appointed  another  in  his 
room  ;  and  the  order  being  lemoved  was  quash'd,  unless  cause,  and  the  election  in 
the  leet  confirm'd  ;  and  then  it  was  said  by  the  Court  that  the  sessions  derives  this 
power  from  the  Statute  Car.  2,  which  is  not  to  be  extended.  Queen  against  Dummer, 
Trinity  2  Anne.  It  was  held  that  a  constable  chose  in  the  leet  may  have  a  mandamus 
to  swear  him  if  opposed,  I'he  King  against  Seal,  Trinity  7  Geo.  1,  there  the  sessions 
discharged  a  constable  who  had  been  appointed  tithingman  in  another  place,  and  the 
Court  held  that  the  sessions  could  not  discharge  him  ;  nothing  has  been  said  to  shew 
the  sessions  has  intermeddled  before  the  statute  ;  the  Court  now  deny'd  the  case  in 
2  Jones ;  and  the  Chief  Justice  said,  where  the  justices  have  been  in  possession  of 
this  jurisdiction,  it  is  good,  but  iti  this  case  it  appears  the  leet  at  all  times  has  exercised 
the  power  of  choosing,  and  quashed  the  order. 

Trinity,  Twelfth  of  George. 

Hill  against  Bateman  and  Another.     Before  Eaymond,  Chief  Justice 

in  Middlesex. 

Mr.  Bateman  was  a  justice  of  peace,  and  the  other  defendant  was  a  constable  who 
had  executed  a  warrant  of  commitment  upon  a  conviction  for  destroying  the  game  ; 
without  levying  the  penalty  on  the  plaintiff's  goods.  It  was  agreed  in  an  action  of 
false  imprisonment,  that  as  to  the  constable  the  warrant  was  a  sufficient  justification  ; 
it  being  in  a  matter  within  the  jurisdiction  of  the  justice  of  peace  ;  but  if  a  justice 
of  peace  makes  a  warrant  in  a  case  which  is  plainly  out  of  his  jurisdiction,  such 
warrant  is  no  justification  to  the  constable. 

Easter,  Twelfth  of  Georcie. 
Delamot's  Case. 
Mr.  Delamot  was  a  justice  of  peace  in  the  county  of  Kent,  living  within   the 
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county,  and  having  a  house  also  in  the  City  of  London  ;  he  was  appointed  constable 
in  the  ward  where  his  house  was. 

Mr.  Serjeant  Cheshire  moved  the  Court  to  grant  him  a  writ  of  privilege,  which 
the  Court  denied,  saying  they  had  nothing  to  do  with  it ;  but  he  might  apply  to  the 
sessions  under  the  Statute  Car.  2. 

Michaelmas,  Thirteenth  of  George. 
The  King  against  Gold.smith. 

The  defendant  was  indicted  for  erecting  and  continuing  two  cottages,  without  an 
allotment  of  four  acres  to  each,  contrary  to  the  Act  of  31  Eliz.  ch.  7. 

[100]  Mr.  Fazakerly  moved  to  quash  it,  and  his  exception  was,  that  it  set  out  he 
continued  the  cottages  for  the  space  of  ten  months  and  upwards,  but  does  not  set 
forth  at  what  time  the  erection  was  ;  then  it  cannot  be  computed  from  what  date  the 
erection,  or  rather  the  ten  months,  is  to  be  computed,  and  that  is  necessary  to  be 
done  in  order  to  tell  for  what  time  to  assess  the  penalty,  since  by  the  statute  there  is 
a  forfeiture  of  forty  shillings  a  month  appointed  ;  therefore  it  is  necessary  to  shew  at 
what  time  the  erection  was,  and  how  long  continued.  The  Court  seemed  to  think 
this  a  good  exception,  and  made  a  rule  to  shew  cause,  which  was  afterwards  made 
absolute  without  argument. 

N.B.  The  erection  or  conversion  of  an  house  to  a  cottage  is  ten  pounds  to  the 
King,  2  Inst.  736.  31  Eliz.  ch.  7,  and  forty  shillings  a  month  so  long  as  he  continues 
the  same. 

Easter,  First  of  George  the  Second. 

The  King  against  Simpson. 

A  conviction  for  deer-stealing,  made  upon  oath  of  one  credible  witness,  the 
defendant  must  be  summoned,  or  the  Court  of  King's  Bench  will  quash  it  when 
removed  by  certiorari. 

Trinity,  Ninth  of  George. 

The  King  against  Ashton. 

The  defendant  was  convicted  for  destroying  fruit-trees,  but  the  conviction  did 
not  adjudge  what  punishment  the  defendant  should  suffer,  as  the  statute  1  Geo.  1, 
ch.  48,  directs. 

To  this  exception  Mr.  Wearg  answer'd,  that  when  the  party  is  convicted,  the 
punishment  is  provided  and  ordered  by  the  law,  and  is  the  necessary  consequence  of 
such  conviction,  and  need  not  be  expressed  or  appointed  by  the  justices  of  peace. 

Lord  Chief  Justice :  The  statute  particularly  directs  the  punishment  for  this 
offence,  and  enacts,  that  if  justices  of  the  peace  convict  any  person  of  such  offence, 
then  such  justices,  immediately  after  such  conviction,  shall  commit  such  offender  to 
the  house  of  correction,  there  to  continue  and  be  kept  to  hard  labour  for  the  space 
of  three  months,  and  where  there  are  no  houses  of  correction  in  any  county  where 
such  offender  shall  be  convicted,  the  said  justices  shall  commit  such  offender  to  the 
gaol  for  four  months,  and  it  is  not  sufficient  for  the  justices  to  say  that  the  defendant 
was  convicted,  but  they  must  ascertain  the  punishment  pursuant  to  the  statute. 

Mr.  Justice  Eyre:  In  the  case  of  a  deer-stealer  the  conviction  was  adjudged 
sufficient  without  adjudging  the  punishment.  King  against  Searle,  King  against 
Colehrooh. 

Mr.  Justice  Fortescue  seemed  to  be  of  the  same  opinion.     So  it  was  adjourned. 

Trinity,  Eleventh  of  George. 
The  King  against  Slack  and  Another. 
Defendants  were  convicted  for  selling  hides  not  being  tanners,  and  the  conviction 
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set  forth  that  J.  S.  had  informed  the  justices  of  the  peace  that  the  defendants  A.  and 
B.  had  sold  hides  not  being  tanners ;  that  they  had  neglected  to  pay  the  duty,  by 
which  default  they  had  forfeited  such  a  sum.  Upon  consideration  of  the  information 
aforesaid,  the  said  two  justices  had  convicted  the  said  defendants  in  such  a  sum  ;  and 
this  conviction  was  quashed  upon  motion,  because  here  were  two  informations,  one 
against  A.  the  other  against  B.  and  the  conviction  was  joint,  and  no  distinction 
made  what  each  was  to  pay  for  his  several  oifence,  but  all  jumbled  indiscriminately 
together. 

Michaelmas,  Eleventh  of  George. 
Anonymus. 

The  defendant  was  convicted  on  the  statute  8  Geo.  1,  ch.  18,  to  prevent  the 
clandestine  running  of  goods.  Two  exceptions  were  taken  to  the  conviction  ;  1.  There 
are  [101]  several  clauses  in  the  statute  prohibiting  the  clandestine  importation  of 
goods,  and  mentions  particular  things  ;  and  another  clause,  upon  which  this  conviction 
is  founded,  provides  a  penalty  against  any  person  receiving  or  buying  any  goods  so 
clandestinely  run  or  imported  ;  and  it  was  insisted,  that  the  conviction  ought  to  have 
set  forth  how  the  goods  were  clandestinely  imported,  for  the  statute  does  not  extend 
to  all  goods  clandestinely  imported,  but  hath  reference  to  the  preceding  clause,  viz. 
goods  so  imported,  and  extends  only  to  goods  imported  in  that  particular  manner. 
Another  exception,  that  it  was  not  said  that  defendant  received  the  goods  for  his 
private  lucre,  and  that  he  bought  as  well  as  received  them  all,  which  are  the  words 
of  the  statute  that  make  the  offence. 

By  the  Court :  The  words  so  imported  go  only  to  a  description  of  goods  in  general, 
and  are  not  to  be  restrained  to  have  reference  to  the  foregoing  clause.  As  to  the 
exception,  that  the  conviction  had  not  set  forth  that  defendant  received  the  goods  for 
his  private  lucre  ;  the  conviction  says  he  received  them  unlawfully,  which  supplies  it ; 
and  the  conviction  need  not  set  forth  that  the  defendant  bought  the  goods ;  for  the 
statute  is  in  the  disjunctive,  buying  or  receiving,  and  it  is  the  receiving  which  makes 
the  offence.     Therefore  judgment  was  given  for  the  King. 

The  Same  Term. 
The  King  against  Cole  and  Others. 

The  defendants  were  convicted  of  deer-stealing,  and  committed  in  execution,  and 
were  brought  up  by  habeas  corpus,  and  the  warrant  of  commitment  was  likewise 
returned  and  read.     Moved  to  have  the  defendant  discharged. 

But  the  Court  said,  we  can  do  nothing  upon  the  commitment  till  the  conviction 
is  in  Court ;  for  want  of  that,  defendants  cannot  be  discharged,  and  the  conviction  was 
ordered  to  be  returned  by  certiorari. 

The  Same  Term. 

The  King  against  Pratt. 

Defendant  was  convicted  on  the  8th  of  Anne,  ch.  9,  for  obstructing  the  oflBcer  of 
excise  to  enter  his  house  and  to  weigh  his  candles ;  and  the  conviction  being  removed 
by  certiorari,  an  exception  was  taken  to  it,  that  it  did  not  ascertain  whether  the 
defendant  refused  the  officer  entrance  in  the  day-time,  or  the  night ;  for  there  is  a 
clause  in  the  statute  which  makes  a  distinction  between  weighing  candles  in  the  day- 
time and  in  the  night,  and  provides  different  remedies  in  each  case ;  therefore  the 
conviction  ought  to  have  shewn  particularly  at  what  time  the  refusal  was,  otherwise 
the  justices  did  not  entitle  themselves  to  a  jurisdiction.  But  the  Court  held  the  con- 
viction good,  seeing  it  was  alledged  that  the  officer  had  been  refused  and  hindred  from 
making  a  lawful  entry,  and  the  Court  would  presume  that  it  was  an  entry  in  the 
day-time,  and  affirmed  the  judgment. 
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Michaelmas,  First  of  George  the  Second. 
The  King  against  Wooffendale. 

Mr.  Serjeant  Comyns  moved  to  quash  a  conviction  for  cutting  down  trees  contrary 
to  the  statute  6  Geo.  1,  ch.  16,  the  statute  enacts,  that  if  any  person  cut  down  trees 
without  the  consent  of  the  owner,  and  he  convicted  thereof,  he  shall  be  liable  to  the 
penalty  of  the  Act.  Now  the  conviction  does  not  express  that  this  was  done  without 
the  consent  of  the  owner,  and  possibly  it  might  be  with  his  consent,  unless  the 
contrary  be  shewn,  and  then  he  cannot  be  punished  for  it. 

Chief  Justice  :  We  always  hear  convictions  out  of  the  paper  of  causes,  never  upon 
motion  ;  the  defendant  should  bring  his  writ  of  error  to  set  aside  the  conviction. 

Easter,  Thirteenth  of  George. 
The  King  against  Betts. 

The  defendant  was  convicted  by  the  commissioners  for  licencing  hackney  coaches 
for  plying  in  the  streets  without  licence,  contrary  to  the  statute  5  &  6  W.  &  M.  ca.  22. 

[102]  The  counsel  for  the  defendant  opened  the  special  fact  stated  in  the  convic- 
tion, that  the  defendant  plied  as  a  stage-coachman  to  carry  persons  from  Whitechapel 
within  the  bills  of  mortality,  to  Bow  and  Stratford  out  of  the  bills  of  mortality,  for 
one  shilling;  that  he  took  up  a  person  at  Whitechapel  for  the  whole  fare,  and  without 
any  appearance  of  collusion  set  him  down  at  a  place  within  the  bills  of  mortality  for 
half  his  fare,  viz.  sixpence  ;  it  was  in  the  way  to  Stratford,  and  he  plied  him  for  a 
passage  to  Bow  or  Stratford  ;  no  statute  extends  to  this  case,  for  stage-coaches  are 
entirely  out  of  the  jurisdiction  of  the  commissioners.     Salk.  612. 

Mr.  Eeeve  for  the  conviction  agreed,  that  stage-coachmen  were  not  now  obliged 
to  take  licences  ;  but  the  statute  of  1  George  ch.  57,  is  a  general  restraint  that  no 
stage-coach  shall  ply  in  the  streets  without  a  licence. 

By  the  Court :  The  Statute  of  1  George  relates  only  to  coaches  plying  or  driving 
for  hire,  to  attend  funerals  without  a  licence ;  there  the  commissioners  have  power  to 
proceed  to  convict  the  party  in  a  penalty  of  five  pounds  ;  and  this  was  spoke  to 
a  second  time,  when  the  Court  held  the  conviction  ill,  and  quashed  it. 

Hilary,  Twelfth  of  George. 
The  King  against  Alkington  Eecorder,  and  Squire  Mayor  of  Hertford. 

The  defendants  were  justices  of  the  peace  for  the  Corporation  of  Hertford,  and 
had  committed  one  Venables  for  keeping  a  disorderly  house,  and  the  order  of  convic- 
tion being  removed  into  this  Court,  an  exception  was  taken  to  it,  that  it  did  not 
appear  Venables  was  summoned  before  he  was  convicted.  But  the  Court  confirmed 
the  order,  because  they  said  they  would  not  intend  that  the  justices  had  convicted 
without  summoning  the  party  unless  it  had  so  appeared  by  the  order  itself.  But  the 
Court  said,  if  the  justices  had  really  convicted  without  summoning  or  hearing,  an 
information  would  be  granted  against  them  for  male  practice  ;  and  afterwards,  upon 
affidavits  of  the  party's  being  convicted  and  committed  without  having  been  heard  or 
summoned,  an  information  was  granted  against  them  both  in  this  term. 

Note ;  this  was  an  order,  and  not  a  conviction,  for  in  a  conviction  it  is  necessary. 

Easter,  Eleventh  of  George. 

The  King  against  Tuck. 

The  defendant  was  convicted  for  swearing  several  oaths,  and  speaking  several 
curses. 

And  Mr.  Fazakerly  moved  to  quash  this  conviction  upon  two  exceptions ; 
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1.  In  the  information  given  to  the  justices  of  the  peace,  the  defendant  was  a 
gentleman,  but  in  the  evidence  which  is  set  forth  in  the  conviction,  and  upon  which 
it  is  founded,  it  does  not  appear  of  what  degree  the  defendant  was  ;  and  as  the  statute 
provides  different  punishments  and  forfeitures  for  them  of  different  degrees,  it  ought 
to  have  appeared  by  the  evidence  that  he  was  a  gentleman,  and  it  is  not  sufficient 
that  it  appears  so  in  the  information,  for  that  is  only  a  bare  information  and  not  oath, 
which  supports  the  evidence  given  of  his  quality. 

2.  It  does  not  appear  in  the  evidence  that  the  defendant  was  above  sixteen  years 
of  age,  which  is  required  by  the  statute  to  bring  him  into  the  penalty  of  it,  and 
though  it  is  said  in  the  information  that  he  was  above  sixteen  years  old,  yet  that  is 
not  sufficient,  it  ought  to  have  been  in  the  evidence  which  is  upon  oath. 

But  by  the  Court :  There  is  nothing  in  these  exceptions ;  by  awarding  him  to  pay 
two  shillings  for  each  oath  it  appears  he  was  a  gentleman,  and  that  is  sufficient ;  but 
such  convictions  ought  not  to  be  strained  to  hurt  the  liberty  of  the  subject,  and 
affirmed  the  conviction. 


[103]    Hilary,  Twelfth  of  George. 

The  King  against  Poplewell. 

A  conviction  for  swearing  was  held  to  be  ill  because  it  did  not  set  forth  the 
particular  oaths ;  and  the  Court  said  this  was  a  common  exception,  and  that  the  not 
setting  forth  the  particular  oaths  had  been  frequently  adjudged  to  be  ill.  See  the 
statute  of  21  Ja.  1,  ch.  20,  made  to  prevent  prophane  cursing  and  swearing,  and  also 
the  Statute  of  the  20th  of  Geo.  2,  touching  the  same. 


Trinity,  Twelfth  of  George. 
The  King  against  Fish. 

The  defendant,  an  attorney,  was  indicted  for  extorsively  taking  five  shillings  for 
an  arrest,  whereas  there  was  never  any  arrest ;  and  it  was  moved  to  be  quashed,  as 
not  being  extortion. 

But  the  Court  said,  they  would  never  quash  an  indictment  of  this  nature,  but  put 
the  defendant  to  demur. 

Hilary,  Twelfth  of  George. 
The  King  against  Banks. 

Mr.  Serjeant  Hawkins  moved  to  quash  an  indictment  for  a  forcible  entry  into  a 
certain  messuage  or  tenement,  and  one  garden  and  one  orchard.  Upon  the  rule  to 
shew  cause  he  argued,  that  it  has  been  resolved,  that  the  place  in  which  the  force 
is  supposed  to  be  committed,  must  be  described  with  convenient  certainty  ;  for  other- 
wise the  defendant  would  neither  know  the  special  charge  to  which  he  is  to  make  his 
defence,  neither  would  the  justices  or  sheriffs  know  how  to  restore  the  injured  person 
to  possession.  Hence  it  follows,  that  an  indictment  of  forcible  entry  into  a  tenement 
(which  may  signify  any  thing  wherein  a  man  may  have  an  estate  of  freehold)  or  into 
an  house  or  tenement,  or  into  two  closes  of  meadow  and  pasture,  or  into  a  rood  of 
land,  or  into  such  an  house,  without  shewing  in  what  town  it  lies,  is  not  good. 
Dalton  15.     2  Koll.  Kep.  46.     2  Ro.  Ab.     2  Cro.  621. 

The  Court  hold  the  indictment  faulty  as  to  the  messuage  or  tenement,  but  good 
for  the  residue.  An  ejectment  will  not  lie  for  one  messuage  or  tenement.  3  Mod.  238. 
Bulst.  317. 
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Trinity,  Twelfth  of  George. 

The  King  against  Parr. 

The  defendant  was  indicted  for  a  forcible  entry,  and  upon  a  demurrer  to  the 
indictment  two  exceptions  were  taken  to  it ;  first,  that  it  did  not  set  forth  what 
estate  the  party  had,  which  hath  always  been  held  necessary,  Easter  10  Anne,  The 
Queen  against  Cumberland;  Easter  11  Anne,  The  Queen  against  Hawley ;  Hilary 
6  George,  The  King  against  Harrington,  Salk.  260,  and  the  reason  is  why  the  estate 
of  the  party  must  be  set  forth,  because  he  may  be  tenant  at  will  only,  and  if  so  he  is 
not  within  the  Statute  of  Forcible  Entry.  The  second  exception  was,  it  was  set  forth 
that  the  defendant  entered  into  the  lands  of  J.  S.  then  and  yet  being  the  freehold  of 
the  said  J.  S.  Stile  87,  which  is  absurd  ;  for  if  this  were  true,  there  could  have  been 
no  disseisin,  Hil.  10  George,  The  King  against  Graham;  The  King  against  Clark, 
2  Show.  418,  272.  Allen  52.  The  Court  allowed  both  exceptions  to  be  good  ;  and 
judgment  given  for  the  defendant. 

Hilary,  Eighth  of  George. 

Anonymus. 

It  was  moved  to  quash  an  indictment  for  entering  a  garden  belonging  to  a  messuage 
of  A.  B.  but  did  not  say  A.  B.  was  in  possession,  for  the  defendant  himself  might  be 
in  possession,  and  granted. 

[104]    Hilary,  Thirteenth  of  George. 
The  King  against  Edmonds. 

The  defendant  was  indicted,  for  that  he  with  force  and  arms  entered  the  close  of 
A.  B.  and  trod  down  his  grass  with  his  horse,  broke  his  hedges,  and  prostrated  his 
ditches,  against  the  peace,  etc. 

Mr.  Marsh  moved  to  quash  it,  and  urged  it  was  proper  for  an  action  of  trespass. 

But  by  the  Court :  The  indictment  is  well  laid,  being  with  force  and  arms,  and 
will  lie  for  a  private  trespass. 

Hilary,  First  of  George  the  Second. 
The  King  against  Sir  Edward  Ellewel. 

The  defendant  was  convicted  by  three  justices  of  the  peace  upon  the  statute 
15  Eich.  2,  ch.  2,  for  a  forcible  detainer,  and  sent  to  Maidstone  Gaol,  and  being 
removed  into  this  Court  by  habeas  corpus,  he  moved  to  be  discharged  for  an 
irregularity  in  the  commitment;  the  words  of  it  were,  'till  he  should  be  delivered  by 
due  course  of  law ;  but  the  statute  directs  that,  upon  conviction  they  shall  be  sent 
to  the  next  prison,  and  kept  there  till  they  have  made  fine  and  ransom  to  the  King. 
The  statute  ought  to  be  pursued,  since  the  justices  derive  their  authority  from  it. 

This  is  like  a  judgment  and  execution  at  common  law,  if  the  judgment  is  once 
given,  a  man  can  have  no  remedy  against  it ;  but  if  the  execution  is  wrongfully 
executed,  the  party  may  have  redress  against  it.  The  commitment  is  not  in  Court, 
but  since  the  words  of  the  statute  are  not  recited  it  is  vicious,  and  till  the  fine  is  set 
the  commitment  is  not  good. 

On  the  other  side ;  if  the  conviction  upon  the  record  is  good,  the  nature  of  the 
thing  will  be  a  sufficient  guide  to  explain  what  is  meant  by  due  course  of  law.  It  was 
insisted  the  justices  are  not  obliged  to  set  a  fine  at  the  time  of  the  commitment. 
The  answer  is,  that  in  the  case  of  Jones,  committed  by  two  justices,  a  fine  was  set  that 
instant,  and  the  rule  for  an  information  was  discharged. 

Mr.  Marsh  for  the  defendant :  The  conviction  sets  forth,  that  she  the  prosecutrix 
was  seised  of  an  estate  of  freehold  at  the  time  of  the  entry  for  her  life,  but  does  not 
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carry  the  seisin  of  the  estate  to  the  time  of  the  detainer ;  the  first  might  be  a  long 
lime  before  this,  according  to  the  case  in  1  Sid.  102. 

Second  exception  ;  here  the  justices  have  set  no  fine ;  in  Colonel  Layton's  case, 
Salk.  353,  it  was  objected  upon  the  return  of  the  habeas  corpus,  that  the  fine  was  set 
at  another  time,  but  the  Court  held  that  the  fine  might  be  set  after  the  conviction, 
as  in  Lambard's  Eirenarcha.  If  this  case  is  grounded  on  the  Statute  Richard  2,  the 
justices  cannot  convict  a  man  of  forcible  detainer  without  a  prior  conviction  of  forcible 
entry.     But  if  this  case  is  built  on  the  8th  of  H.  6,  c.  9,  it  is  otherwise. 

The  Statute  of  Richard  2  only  gives  power  to  convict  on  view,  and  for  that  very 
reason  ought  to  be  pursued.  The  statute  injoins  imprisonment  till  the  party  makes 
fine  and  ransom,  but  here  the  commitment  is  only  till  he  pay  the  fine  ;  to  say 
detaining  contrary  to  the  form  of  the  statute,  is  not  sufficient,  without  disclosing  the 
facts  which  may  bring  this  case  within  the  statute,  as  it  is  not  well  against  the  form 
of  the  covenant;  the  detaining  the  possession  of  the  house  from  her  may  be  a  legal 
detainer;  the  justices  should  have  set  a  fine;  for  the  Statute  of  Richard  2,  enacts, 
that  the  party  offending  must  be  committed  to  gaol,  and  remain  convicted  till  fine 
and  ransom  is  made  to  the  King.  This  conviction  says,  that  she  hath  complained, 
and  not  in  the  present  tense  complains. 

Mr.  Serjeant  Whitacre  for  the  King :  This  Court  may  impose  a  fine,  if  the  justices 
do  not,  7  Ed.  1,  Statute  of  Northampton,  2  Ed.  3,  c.  3.  Crorapt.  Jur.  Cur.  54.  15  R.  2, 
c.  2.  I  cite  these  statutes  and  authorities  to  shew  the  Judges  of  this  Court  have 
intermeddled  with  these  convictions,  that  the  Statute  of  R.  2  gives  time  to  set  the 
fine  ;  and  if  a  certiorari,  which  in  its  nature  is  a  supersedeas,  as  in  this  case,  was 
delivered  by  that  time  the  party  got  to  gaol,  it  devested  the  justices  of  a  power  of 
setting  the  fine,  and  2  Inst.  419,  proves  [105]  the  Judges  of  this  Court  may  set  the 
fine;  it  has  been  done,  1  Sid.  156,  The  King  against  Ghaloner,  1  Keb.  572,  585,  where 
a  small  fine  was  set  by  this  Court  convictions  on  forcible  entries  may  be  brought  into 
Court  by  the  justices  themselves.     4  H.  7,  18.     Crompt.  Jur.  186. 

Court  said  :  Can  this,  brother,  be  done  out  of  any  Court  in  England,  we  ask  youl 

Lord  Chief  Justice  Raymond  :  I  never  remember,  where  a  conviction  is  regular, 
and  the  commitment  is  not  exactly  performed,  that  this  Court  has  discharged  the 
habeas  corpus  for  removing  the  commitment ;  I  should  be  glad  to  have  precedents 
shewn  me ;  we  should  have  the  conviction  before  us ;  the  Judge  who  sees  the  offence 
done  is  the  only  proper  person  to  compute  the  measure  of  it,  and  can  we  here  be 
supposed  to  know  the  offence  better  at  this  distance  than  the  justices  concerned  in  the 
view?  This  method  you  argue  for  would  let  in  a  tide  of  oppression  ;  for  if  the  party 
be  committed  until  he  has  paid  the  fine,  he  then  has  it  in  his  own  power  to  pay  it 
instantly  ;  if  on  the  commitment  the  justices  do  not  set  the  fine,  he  cannot  be  removed 
hither  till  the  term  following,  before  which  time  this  Court  could  not  be  ready  to  set 
the  fine.  The  power  of  committing  is  intrusted  to  the  justices  by  Act  of  Parliament, 
and  they  must  follow  the  directions  of  the  Act.  In  the  case  of  TJie  King  against 
Leade,  I  think  the  Court  was  of  opinion  they  cannot  set  the  fine ;  and  there  is  a  case 
in  Keb.  reversed  for  this  very  defect ;  here  the  defendant  is  committed  till  the  fine 
is  set ;  when  the  words  of  the  commitment  should  be  till  he  pay  it,  which  presumes 
the  fine  was  set.     2  Keb.  The  King  against  Sutton,  671. 

Mr.  Justice  Page :  If  it  is  necessary  the  fine  should  be  set  before  the  commitment, 
the  commitment  is  irregular. 

Mr.  Justice  Reynolds  :  I  am  very  doubtful  whether  the  practice  of  this  Court  doth 
authorize  us  to  discharge  a  warrant  granted  upon  a  precedent  conviction,  that  is  good, 
for  a  fault  in  the  warrant.  The  opinions  in  the  books  are  different  where  the  fine  is  to 
be  set ;  in  the  case  of  the  warden  of  the  Fleet  it  was  held,  that  if  the  justices  do  not  set 
a  fine,  and  the  proceedings  are  removed  by  certiorari,  this  Court  may  not  set  the  fine, 
but  the  justices  ought  to  set  it  in  a  reasonable  time.  I  never  could  learn  by  what 
power  this  Court  could  set  a  fine,  and  I  am  at  a  loss  how  to  collect  and  apply  the 
statutes  which  my  brother  Whitacre  has  cited.  The  justices  of  peace  must  set  the 
fine,  and  no  man  can  be  committed  indefinitely  till  ho  has  made  fine  by  I  do  not  know 
who,  nor  when,  but  till  the  fine  is  li([uidated  ;  and  the  justices  are  they  who  can 
comploat  the  judgment.  The  opinion  of  Lambard  is  very  extravagant,  and  in  the 
case  of  The  King  against  Sutton,  upon  debate  the  Court  quashed  the  conviction  upon 
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this  very  exception.  The  conviction  cannot  be  compleat  till  the  fine  and  ransom  be 
paid  ;  they  cannot  commit  for  the  force,  for  what  then  can  they'?  Why  for  the  fine 
which  shews  that  the  commitment  is  only  a  security  for  payment  of  the  money,  and 
therefore  they  cannot  commit  before  the  fine  is  set.     It  must  be  quashed. 

Mr.  Justice  Probyn  :  I  do  not  think  it  necessary  the  justices  should  fix  the  fine  at 
the  time  of  the  conviction.  The  case  of  Braey  was  a  commitment  by  the  commissioners 
of  bankrupts,  for  not  answering  interrogatories,  until  he  should  be  discharged  by 
due  course  of  law,  and  the  commitment  was  held  void  ;  because  it  should  have  been 
in  this  stile,  "  Until  he  should  answer  the  interrogatories,"  and  for  that  reason  the 
party  was  discharged.  5  Mod.  309.  The  Court  over-ruled  all  the  exceptions  after 
it  had  been  thrice  argued,  except  that  of  the  fine  which  they  held  to  be  a  good 
exception,  for  they  unanimously  held  the  Court  of  King's  Bench  could  not  impose  the 
fine,  but  the  justices  must  do  it,  and  as  the  justices  had  not  set  a  fine,  the  commit- 
ment was  illegal ;  and  the  defendant  having  been  bailed  by  consent,  appeared  upon 
his  recognizance,  and  was  discharged  upon  motion. 

Hilary,  First  of  George  the  Second. 
The  King  against  Channel. 

The  defendant  was  indicted,  for  that  he  did  unjustly  and  unlawfully  take  and 
detain  fourty-four  pounds  of  wheat,  out  of  three  bushells  he  was  to  grind,  and  this 
was  laid  to  be  done  with  force  and  arms,  and  against  the  peace. 

[106]  Mr.  Fortescue  objected,  here  is  no  force  set  out,  and  as  it  is  a  matter  of  a 
private  nature,  it  is  more  proper  for  a  civil  action  than  for  an  indictment.  2  Keb.  391. 
1  Mod.  71.     1  Sid.  208,  9. 

Chief  Justice  :  Whether  this  matter  be  indictable  or  not,  the  indictment  now 
before  us  is  not  well  laid  ;  neither  do  I  see  that  it  is  an  indictment,  for  it  does  not 
charge  that  the  defendant  detained  the  wheat  for  unreasonable  toll,  nor  that  he  took 
it  as  toll,  but  only  that  he  keeps  and  detains  so  much  of  your  wheat ;  this  sure 
is  more  proper  for  trover  or  detinue.  Upon  demurer  judgment  was  given  for  the 
defendant. 

Trinity,  Second  of  George  the  Second. 

The  King  against  Mountague  and  Others. 

Moved  for  a  mandamus  to  be  directed  to  the  justices  of  peace  to  put  in  execution 
the  Statute  8  H.  6,  c.  9,  of  Forcible  Entries,  upon  an  affidavit  that  the  entry  was  by 
force,  and  that  the  justices  refused  to  proceed.  The  Court  said  that  the  writ  had 
been  often  granted  on  the  same  reason  in  other  cases,  and  a  writ  was  granted 
absolutely;  Hilary  2  Geo.  1  a  mandamus  was  granted,  directed  to  the  justices  of 
Derby,  to  put  in  execution,  the  statute  1  Geo.  1,  c.  14,  to  order  the  county  treasurer 
to  pay  constables  expences  and  extraordinary  charges;  Mich.  6  Geo.  1,  a  mandamus 
was  sent  to  the  justices  of  Cheshire,  to  reimburse  the  surveyors  of  the  highways 
according  to  3  and  4  W.  and  M.  c.  12,  Hil.  8  George,  a  mandamus  was  granted  to 
order  Alderman  Barker  to  make  a  warrant  of  distress  for  the  poor's  rate  ;  Easter 
8  George,  mandamus  was  sent  to  Sir  Thomas  Clarges,  to  pass  the  overseers  accounts 
according  to  43  Eliz.  Easter  8  George,  mandamus  to  the  justices  of  Nottingham  to 
appoint  overseers  in  an  extraparochial  place.  1  Vent.  187.  Comberb.  203.  The  like 
writ  had  been  granted  Mich.  2  Geo.  2,  The  King  against  Long,  Comberb.  483. 

Easter,  First  of  George  the  Second. 

The  King  against  Wood. 

The  defendant  was  indicted  for  a  forcible  entry,  and  an  exception  taken  to  it, 
because  it  was  not  laid  that  the  premisses  set  forth  in  the  indictment  were  the 
prosecutor's,  freehold,  for  the  Statutes  8  H.  6,  and  R.  2,  extend  only  to  freeholds  ; 
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the  waut  of  which  was  alledged  to  have  always  been  fatal  in  an  indictment  of  this 
nature,  particularly  in  the  case  of  The  King  against  Sharrington  ;  for  perhaps  it  may 
only  prove  an  estate  at  will,  to  which  none  of  the  statutes  extend,  1  Vent.  89  ;  and 
it  was  answered  that  this  exception  would  be  just  if  the  indictment  was  brought 
on  the  statute,  but  that  in  indictments  brought  at  common  law  it  was  not  neces.sary  ; 
so  is  the  case  of  The  King  against  Dier  ;  and  the  Court  was  of  the  same  opinion,  and 
the  exception  was  over-ruled. 


Michaelmas,  Twelfth  of  George. 

The  King  against  Sir  William  Lowther. 

Moved  for  an  information  in  nature  of  a  quo  warranto  against  the  defendant,  to 
know  by  what  authority  he  claimed  to  have  a  coney  warren  ;  several  affidavits  were 
made  of  the  prejudice  the  warren  was  to  several  persons  in  the  neighbourhood,  and 
likewise  that  it  extended  a-cross  the  King's  highway,  which  was  the  circumstance 
chiefly  insisted  upon  to  prevail  with  the  Court  to  grant  the  information.  But  the 
Court  denied  the  motion,  because  it  was  a  matter  of  a  private  right,  and  therefore 
proper  to  be  tried  in  another  manner. 


The  Same  Teem. 
The  King  against  Kirby. 

Moved  to  quash  an  indictment  found  against  the  defendant  for  taking  and  carrying 
away  conies  contrary  to  the  statute,  upon  two  exceptions. 

[107]  1.  This  is  not  a  matter  cognizable  before  the  sessions,  because  by  the 
Statute  22  and  23  Car.  2,  one  justice  upon  complaint  may  correct  such  an  offence  as 
is  here  charged,  but  the  sessions  have  nothing  to  do  with  it,  except  it  comes  before 
them  by  appeal. 

2.  The  offence  is  laid  to  be  done  in  Killinghall  aforesaid,  but  no  mention  is  made 
before  of  Killinghall.  Cro.  Car.  464,  Chomley's  case.  The  defendant  was  indicted  for 
assaulting  A.  B.  in  the  church  of  Shoreditch  aforesaid  ;  an  exception  was  taken  in 
arrest  of  judgment,  because  the  offence  was  alledged  to  be  done  in  the  church  of 
Shoreditch  aforesaid,  and  Shoreditch  was  not  named  before  ;  and  there  the  Court  held 
the  indictment  to  be  void.     And  here  a  rule  was  made  to  shew  cause. 


Hilary,  Twelfth  of  George. 

The  King  against  Buck. 

The  defendant  was  indicted  for  killing  an  hare  with  greyhounds  contrary  to  the 
statute.  Upon  motion  this  indictment  was  quashed,  because  the  Act  of  Parliament, 
which  makes  this  an  offence,  does  not  give  a  remedy  by  way  of  indictment,  but 
appoints  a  particular  method  of  punishment  in  a  summary  way  before  a  justice  of 
peace. 

The  Same  Term. 

The  King  against  Millet. 

Mr.  Bonwick  moved  to  quash  an  indictment  for  keeping  a  gun  to  destroy  the 
game,  not  being  qualified,  upon  this  exception,  that  the  indictment  concludes  contrary 
to  the  statute  ;  but  the  statute  orders  the  offender  to  be  punished,  not  by  indictment, 
but  a  justice  of  peace  by  his  own  warrant  may  cause  the  gun  to  be  seized,  and  fine 
the  offender.     Shew  cause. 
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Trinity,  Twelfth  of  George. 

In  the  King's  Bench  in  Middlesex. 

Hill  against  Bateman. 

The  defendant  Bateman  being  a  justice  of  peace,  had  convicted  the  plaintiff  for 
destroying  game ;  it  was  proved  the  plaintiff  had  effects  of  his  own  which  might  have 
been  distrained,  and  were  sufficient  to  answer  the  penalty  he  had  incurred,  yet  the 
defendant  sent  him  immediately  to  Bridewell,  without  endeavouring  to  levy  the 
penalty  on  his  goods.  And  an  action  of  trespass  and  false  imprisonment  being 
brought  against  Bateman  for  this  commitment,  the  Chief  Justice  was  of  opinion  the 
action  well  lay  ;  and  it  was  agreed  where  actions  of  this  kind  are  brought  against 
justices  of  the  peace,  they  are  obliged  to  shew  the  regularity  of  their  convictions  ;  and 
the  informations  laid  before  them,  upon  which  the  convictions  are  grounded,  must  be 
produced  and  proved  in  Court. 

The  Same  Term. 
The  King  against  Chipp. 

The  defendant  was  convicted  upon  the  statute  4  and  5  W.  and  M.  e.  23,  upon  an 
information  for  killing  three  hares,  not  being  duely  qualified. 

Mr.  Filmer  for  the  defendant  took  several  exceptions  to  the  conviction. 

The  first  exception  was,  that  the  information  which  was  set  forth  in  the  conviction, 
was  insufficient  to  warrant  the  conviction,  for  the  information  only  recited  that  he 
was  an  inferior  tradesman,  but  did  not  shew  that  he  had  wasted  his  substance,  or  that 
he  was  a  dissolute  person,  which  are  the  words  of  the  statute  ;  and  therefore  it  did 
not  appear  by  this  conviction  that  the  defendant  was  such  a  sort  of  person  as  was 
intended  by  the  statute,  for  he  might  be  an  inferior  tradesman,  and  yet  have  sufficient 
estate  to  qualify  him  to  hunt,  etc. 

[108]  Second  exception  ;  that  it  was  not  any  where  set  forth  in  the  conviction 
that  the  defendant  did  unlawfully  hunt,  and  for  any  thing  that  appears  in  this  con- 
viction, the  defendant  might  have  brought  the  hare,  and  hunted  and  killed  it  in  his 
own  yard,  which  would  have  been  lawful. 

Third  exception  ;  that  the  conviction  set  forth  that  information  was  given  to  J.  P. 
Justice  of  the  Peace,  but  did  not  say  then  a  justice  ;  he  might  be  a  justice  at  present, 
and  not  at  the  time  of  the  information. 

But  the  Court  over-ruled  all  the  exceptions,  and  to  the  first  they  said,  that  the 
statute  was  in  the  disjunctive,  viz.  inferior  tradesman  or  dissolute  person,  and  there- 
fore saying  the  defendant  was  either  of  them  was  sufficient,  for  he  by  that  comes 
under  the  description  of  the  person  meant  in  the  statute,  and  as  such  the  Act  pro- 
hibits him  to  hunt,  and  the  restraint  in  the  Act  makes  the  offence.  To  the  second 
exception  the  Court  said,  the  statute  forbids  such  persons  as  the  defendant  to  hunt 
at  all,  and  made  it  criminal  for  such  person  to  hunt  generally.  And  in  this  statute 
there  is  a  distinction  betwixt  lawful  and  unlawful  hunting,  as  there  is  in  the  Statute 
of  Deer-Dealers,  and  they  agreed  that  in  a  conviction  for  deer-stealing,  it  must  be  set 
forth  that  the  defendant  did  unlawfully  hunt,  but  in  the  present  case  it  need  not, 
because  there  is  no  such  distinction. 

To  the  third  exception  the  Court  said,  that  the  conviction  set  forth  that  informa- 
tion was  made  to  J.  P.  being  one  of  the  justices,  etc.  which  must  be  intended  he  was 
one  at  that  time,  and  it  was  sufficient  without  saying  then  ;  and  they  affirmed  the 
conviction. 

Easter,  Thirteenth  of  George  the  First. 

The  King  against  Wyat. 

The  defendant  was  convicted  on  the  Statute  5  Anne,  for  hunting  and  killing 
game  with  two  greyhounds ;  on  demurrer,  Mr.  Fazakerly  excepted  to  it,  because  the 
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offences  are  distinct,  and  there  ought  to  have  been  several  convictions  for  killing  with 
each  greyhound,  but  instead  of  that,  this  is  one  intire  conviction  for  five  pounds. 
This  was  over-ruled  as  an  immaterial  exception. 

2.  The  statute  appoints  that  one  half  of  the  penalty  assessed  on  the  conviction 
of  the  party,  shall  be  distributed  to  the  poor  of  the  parish,  and  by  what  appears 
no  distribution  can  be  made  in  this  case,  for  no  parish  is  mentioned  upon  the  record 
where  the  fact  was  done,  but  only  a  vill. 

Mr.  Justice  Fortescue :  There  need  be  no  distribution  set  forth  on  the  record,  for 
the  conviction  is  compleat  without  it. 

Mr.  Wilbraham  on  the  other  side  :  This  objection  would  hold  if  the  offence  had 
been  done  in  an  extraparochial  place. 

Mr.  Justice  Fortescue  :  If  this  vill  mentioned  in  the  record  is  a  parish,  then  the 
five  pounds  shall  be  distributed  to  the  poor  living  there ;  if  it  is  not  a  parish,  then 
the  informer  shall  have  the  whole. 

3.  This  conviction  appears  not  to  be  founded  on  a  legal  evidence,  for  the  person 
on  whose  testimony  the  conviction  is  taken,  is  named  to  be  of  the  vill  of  Mothram 
where  the  fact  was  done,  and  consequently  he  hath  an  interest  in  the  conviction, 
because  one  half  of  the  penalty  is  to  go  to  the  poor  of  the  parish,  so  it  is  plain  he  is 
concerned  in  point  of  interest  within  the  meaning  of  this  Act;  and  it  is  like  the  case 
in  a  suit  for  tithes  in  the  Exchequer,  where  if  a  man  is  said  to  be  of  the  parish,  his 
deposition  is  rejected. 

But  by  the  Court :  There  is  no  weight  in  this  exception. 

And  Chief  Justice  said,  it  is  of  no  moment  to  say  the  witness  is  an  inhabitant  of 
the  vill  where  the  fact  was  done,  for  he  might  be  a  servant,  and  then  his  evidence 
will  support  the  conviction  below  ;  and  as  to  the  second  exception  we  will  intend  the 
parish  and  vill  to  be  coextensive,  and  the  conviction  was  affirmed. 

N.B.  If  the  conviction  be  made  upon  the  evidence  of  the  informer,  who  is  intitled 
to  any  part  of  the  penalty,  the  conviction  is  void,  because  it  is  founded  upon  illegal 
evidence,  which  point  has  been  resolved  more  than  once. 


[109]    Michaelmas,  First  of  George  the  Second. 
The  King  against  Wicker. 

The  defendant  was  convicted  for  keeping  nets  and  dogs  to  destroy  the  game,  in 
the  penalty  of  five  pounds. 

Sir  John  Strange,  on  demurrer,  took  these  exceptions,  viz.  1.  The  defendant  is 
said  to  be  of  the  parish  of  Buckingham,  and  kept  the  nets  and  greyhounds  for  the 
destruction  of  the  game  in  the  parish  of  Westwickham,  but  does  not  say  that  he  kept 
the  nets  and  greyhounds  in  Westwickham,  which  is  a  material  fault  in  the  conviction, 
because  the  forfeiture  goes  to  the  poor  of  the  parish  where  the  offence  is  done,  and 
in  this  conviction  the  defendant  is  charged  with  two  offences,  viz.  keeping  nets  and 
greyhounds,  but  the  conviction  is  single  for  five  pounds  only,  whereas  he  should  be 
convicted  for  each  ;  and  the  objection  to  this  defect  in  the  conviction  is  of  some  force, 
because  the  defendant  cannot  know  which  of  them  to  plead  in  bar.  The  Court  over- 
ruled both  these  exceptions,  and  the  last  was  set  aside  on  the  reasons  given  in  the 
case  of  The  King  against  Lingoc,  lately  in  this  Court. 

3.  The  conviction  does  not  adjudge  the  defendant  unqualified.  But  the  Court 
held  the  disqualification  was  charged  home  against  the  defendant  in  the  information  ; 
for  the  justices  adjudge  him  guilty  of  the  premisses  charged  therein.  Conviction 
affirmed. 

Michaelmas,  Second  of  George  the  Second. 

The  King  against  Stone. 

The  defendant  was  convicted  for  deer-stealing,  and  upon  demurrer  an  exception 
was  taken  to  it,  that  the  only  witness  was  the  informer,  who  was  intitled  to  a  part 
of  the  reward  or  penalty  ;  and  for  this  reason  the  Court  set  it  aside.     In  Mod.  3,  114, 
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Jenings  against  Hankeys,  the  defendant  was  convicted  on  the  Statute  of  Car.  2,  by  the 
oath  of  the  informer,  and  this  exception  was  taken.  But  it  was  answered,  the  .statute 
gives  power  to  convict  on  the  oath  of  a  credible  witness,  and  such  is  the  informer. 
Upon  the  Statute  for  Suppressing  Conventicles,  the  informer  who  had  part  of  the 
penalty,  was  allowed  a  good  witness,  and  there  the  Court  put  the  case  of  a  man 
robbed,  who  swears  for  his  own  interest  against  the  hundred,  and  would  not  quash  it. 


Easter,  Tenth  of  George. 
Shipton  qui  tam,  against  Hobson. 

An  information  was  exhibited  against  the  defendant  upon  the  Game  Acts,  viz. 
5  Anne,  c.  14,  §  2.  9  Ann.  c.  15.  8  Geo.  c.  19,  and  there  were  two  counts  in  the 
information,  one  for  five  pounds  for  keeping  a  gun,  and  another  for  ten  pounds,  for 
killing  two  partridges ;  a  verdict  was  found  for  the  prosecutor,  as  to  the  five  pounds 
mentioned  aforesaid,  atid  as  to  the  residue,  for  the  defendant.  And  now  the  defendant 
moved  in  arrest  of  judgment,  because  the  finding  of  the  jury  for  the  prosecutor,  as 
to  the  five  pounds,  was  uncertain,  for  it  did  not  shew  particularly  upon  what  count 
it  was  found,  and  the  count  upon  which  it  was  found  ought  to  be  specified,  for  per- 
haps it  may  be  found  upon  a  count  which  is  insufficient ;  but  unless  it  appears  upon 
what  count,  the  defendant  may  take  an  advantage  of  the  insufficiency  ;  and  by  this 
verdict  it  does  not  appear  whether  the  five  pounds  was  given  for  killing  the  birds,  or 
keeping  the  gun. 

By  the  Court :  The  finding  doth  sufficiently  ascertain  it  to  the  count  which  is  for 
the  five  pounds,  and  the  plaintiff  had  his  judgment. 

Mr.  Justice  P^ortescue  said,  this  is  the  same  thing  as  if  twenty  pounds  had  been 
demanded  upon  several  bonds,  and  the  jury  had  found  for  the  plaintiff  as  to  five 
pounds  parcel  of  the  twenty  pounds  ;  and  for  the  defendant  as  to  the  rest ;  this  find- 
ing would  have  been  good  without  ascertaining  upon  which  of  the  bonds  the  five 
pounds  for  the  plaintiff  was  found. 

[110]    Hilary,  Twelfth  of  George. 

On  a  trial  at  Bar  in  the  Court  of  King's  Bench. 

Anonymus. 

An  information  was  exhibited  against  the  defendant,  for  that  A.  B.  and  other 
malefactors,  did  kill  deer,  sometimes  five,  six,  or  eight  in  a  week,  amounting  in  all  to 
eighty-one  deer  in  Yardley  Chase,  belonging  to  the  Earl  of  Northampton,  and  that 
they  did  fly  to  Olney  in  Buckinghamshire,  the  seat  of  the  defendant,  and  that  he  being 
a  justice  of  the  peace  did  receive  part  of  the  venison,  and  gave  them  money  for  it, 
knowing  it  to  be  stole,  and  in  breach  of  his  office  did  neglect  to  prosecute  and  bring 
the  said  offenders  to  justice,  in  contempt  of  our  Sovereign  Lord  the  King,  his  Crown 
and  dignity. 

The  several  facts  charged  in  the  information,  were  proved  fully  upon  the  defendant; 
and  in  another  term  the  defendant  received  the  judgment  of  the  Court,  and  was  fined 
four  hundred  pounds. 

Michaelmas,  Thirteenth  of  George. 

The  King  against  The  Justices  of  the  Peace  of  Cardigan. 

A  motion  was  made  to  quash  a  certiorari  which  had  removed  some  orders  made 
by  the  justices  concerning  the  highways,  for  that  by  the  statute  3  and  4  W.  and  M. 
c.  12.  1  Anne,  c.  18,  a  certiorari  does  not  lies  to  remove  any  indictment  out  of  the 
proper  county,  but  all  proceedings,  touching  the  highways,  are  to  be  determined 
finally  by  the  justices  in  the  county.     And  a  rule  was  made  to  shew  cause. 
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The  Same  Term. 
The  King  against  The  Inhabitants  of  Ashby  in  the  County  of  Leicester. 

Motion  for  leave  to  file  an  information  against  the  defendants  for  not  repairing 
the  highway.?,  being  in  a  very  ruinous  condition. 

Mr.  Justice  Fortescue  said,  that  he  had  known  informations  granted  on  this  very 
occasion,  and  there  is  great  reason  that  it  should  be  so,  because  it  would  be  a  means, 
as  the  expence  is  greater  in  the  Crown  Office,  to  compel  them  to  take  care  of  their 
roads,  for  the  indictments  at  the  assizes  have  seldom  the  eft'ect  to  oblige  them  to 
repair,  the  fine  for  the  most  part  being  small ;  besides  those  indictments  cannot  be 
removed  into  this  Court. 

Mr.  Justice  Reynolds  thought  the  Act  of  Parliament  had  retained  the  Court  to 
grant  an  information  on  this  particular  instance ;  however  they  made  a  rule  to  shew 
cause. 

Trinity,  First  of  George  the  Second. 

The  King  against  The  Inhabitants  of  Harrow. 

They  were  indicted  for  not  repairing  their  highways.  To  this  indictment  they 
pleaded  a  private  way ;  now  they  moved  to  plead  the  general  issue,  not  guilty,  which 
the  Court  refused. 

Michaelmas,  Fir.st  of  George  the  Second. 
The  King  against  Hubert. 

The  defendant  was  obliged  to  repair  an  highway  in  Norwich,  by  reason  of  his 
tenure,  and  for  not  repairing  this  way,  an  information  was  moved  for  against  him, 
and  a  rule  was  granted  to  sbew  cause,  and  afterwards  the  rule  was  made  absolute. 
Show.  116.     1  Sid.  140. 

Note;  for  the  form  of  a  conviction,  by  the  view  of  a  justice  of  peace,  for  not 
repairing  the  highways,  which  he  is  to  return  to  the  next  sessions,  and  the  order 
thereupon,  see  Keyling  33. 

[Ill]    Hilary,  First  of  George  the  Second. 

The  King  against  Eachard. 

A  motion  was  made  to  quash  an  indictment,  but  opposed,  because  it  related  to  the 
highways,  wherein  the  defendant  was  charged  with  not  working  for  the  amendment 
of  the  ways  of  the  parish,  which  are  not  the  highways  ;  and  ways  generally  will 
not  strictly  comprehend  the  highways.  In  Salk.  The  Queen  against  Janes,  379,  the 
defendant  was  indicted  for  a  cheat,  and  the  indictment  was  quashed,  though  it  was 
for  those  artifices  which  are  not  of  the  common  sort,  because  it  did  not  appear  to  be 
a  cheat  set  forth  with  false  tokens.  Another  exception  was,  that  the  Statute  Car.  2, 
prescribes  a  different  manner  of  punishment,  to  be  inflicted  by  the  justices  of  peace ; 
and  for  these  reasons  the  indictment  was  quashed. 

Michaelmas,  Eleventh  of  George. 

The  King  against  Blackfeller. 

The  defendant,  a  surveyor  of  the  highways,  was  indicted  for  suffering  the  highways 
to  be  out  of  repair.  Upon  demurrer,  the  indictment  was  held  to  be  ill  laid,  for  there 
being  a  statute  which  provides  a  particular  remedy  in  such  a  case,  the  defendant  could 
not  be  indicted.  1  Vent.  63,  The  King  against  Millard,  Hil.  2  George  2.  The  King 
against  Fensax,  Hil.  2  George  2. 
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Easter,  First  of  George  the  Second. 
The  King  against  Mash. 

Motion  to  quash  an  indictment,  and  the  offence  charged  therein  was  for  digging  a 
ditch  a-cross  the  way,  in  a  certain  meadow-ground  adjoining  to  the  highway.  Two 
rules  were  laid  down  whereby  to  justify  the  motion.  1.  If  this  had  been  an  offence 
done  in  the  highway,  or  if  it  had  been  charged  to  be  a  nusance,  in  either  of  these  cases 
the  rule  was,  it  could  not  be  moved  to  quash  it  ;  but  from  the  very  nature  of  the  thing 
as  laid  in  the  indictment,  it  cannot  be  any  offence  done  in  the  highway,  and  there- 
fore this  case  falls  not  under  either  of  those  rules,  and  the  motion  is  proper,  though 
quashing  be  an  act  of  favour. 

But  the  Court  held,  that  the  fact  was  well  described,  and  if  you  will  bring  the 
merits  before  us,  you  may  demur  to  the  indictment. 

Easter,  Eleventh  of  George. 

The  King  against  Norwall. 

The  defendant  was  indicted  for  refusing  to  exercise  the  office  of  surveyor  of  the 
lighways,  being  legally  chosen  according  to  the  Statute  3  and  4  W.  and  M.  and  the 
indictment  was  quashed,  unless  cause.      1  Vent.  107,  344. 

Michaelmas,  Twelfth  of  George. 

The  King  against  Barnsey. 

The  justices  made  an  order  on  the  defendant  to  pay  the  proportion  of  the  charge 
assessed  towards  the  repairs  of  a  bridge ;  he  moved  to  quash  it,  because  the  order 
does  not  say  in  what  county  it  is,  nor  that  it  is  a  publick  bridge.     Quashed. 

Trinity,  Twelfth  of  George. 

Anonymus. 

In  the  case  between  the  King  and  the  trustees,  for  repairing  the  road  between 
Marketharbrough  and  Loughbrough,  in  the  county  of  Leicester,  appointed  by  Act  of 
Parliament,  [112]  some  orders  of  theirs  being  removed  by  certiorari,  a  fatal  exception 
was  taken  to  them,  that  they  had  taken  notice  in  the  orders  of  an  appointment  by 
an  Act  of  Parliament  to  repair  the  roads  between  Harbrough  and  Loughbrough,  but 
had  omitted  to  insert  market,  which  shewed  they  had  no  authority,  and  was  held 
variance.     Salk.  452. 

Hilary,  Third  of  George  the  Second. 
The  King  against  Oakley. 

Mr.  Wheat  moved  for  a  mandamus  to  be  directed  to  J.  S.  a  justice  of  the  peace, 
to  put  in  execution  the  statute  5  Geo.  1,  c.  12,  §  1,  2,  which  enacts,  "that  no  waggon, 
travelling  for  hire,  shall  be  drawn  with  more  than  six  horses,  on  forfeiture  of  all  the 
horses  above  six,  vrith  all  accoutrements,  to  the  sole  use  of  him  who  shall  seize,  and 
the  person  who  shall  seize  shall  deliver  the  horses  to  the  constable  of  the  next  adjoining 
town,  who  is  required  to  keep  them  safe,  till  the  person  who  seized  shall  make  proof 
on  oath  before  some  justice  of  the  peace  of  the  offence  committed,  and  the  justice 
shall  issue  out  his  precept  to  such  constable  immediately  to  deliver  the  horses  so 
forfeited  to  the  party  who  seized,  for  his  sole  benefit."  Now  the  justice  would  not 
issue  out  his  precept  to  the  constable  to  deliver  the  horses  seized,  and  therefore  the 
man  who  had  seized  made  this  application  for  a  mandamus. 

But  the  Court  thought  it  should  appear  to  them  that  oath  had  been  made  before 
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the  justice  of  the  offence  committed,  for  they  could  not  force  him  to  issue  his  precept; 
but  singly  to  administer  the  oath.     Rule  to  shew  cause. 

Hilary,  Eighth  of  George  the  Second. 
St.  Mary  Callender  against  St.  Thomas. 

William  West,  settled  in  St.  Thomas  in  Winchester,  came  into  the  parish  of 
St.  Mary  Callender  in  Winchester,  in  1719,  under  a  certificate  from  St.  Thomas,  and 
in  1721  was  chosen  and  legally  placed  one  of  the  constables  of  the  City  of  Winchester, 
and  served  the  office  for  a  year,  and  lived  during  that  time  in  St.  Mary  Callender, 
and  executed  his  office  through  the  whole  city  ;  in  1727  he  took  Joseph  Talmash  his 
apprentice ;  and  the  question  was,  whether  the  apprentice  gained  a  settlement  by 
serving  his  master  in  St.  Mary  Callender,  where  two  justices  had  removed  him  ;  but 
the  sessions  on  appeal  discharged  their  order. 

Mr.  Serjeant  Eyre  insisted,  that  the  said  William  West,  by  serving  this  office  of 
constable  for  one  year,  had  gained  a  good  settlement  in  St.  Mary  Callender,  and 
thereby  avoided  his  certificate,  and  consequently  the  apprentice,  agreeable  to  the  case 
of  Karsinrjion  in  Oxford,  and  HoJi/  Trinity  in  London,  which  was  in  Hilary  2  George  1, 
where  a  certificate-man  being  chosen  tithingman,  served  the  year,  though  not  sworn  in 
till  half  the  year  was  expired,  which  the  Court  held  a  good  settlement ;  for  the  parish 
by  choosing  him  manifested  their  opinion  of  his  sufficiency. 

That  the  3  and  4  of  W.  and  M.  of  Annual  Offices,  is  the  first  and  strongest  Act, 
Hil.  7  Geo.  1,  I'he  King  against  The  Inliahitants  of  Mitcham,  collector  of  births  and 
burials,  a  good  annual  office  ;  Queen  against  The  Inhabitants  of  Si.  Mary's  Reading, 
warden  a  good  annual  office  ;  and  it  was  said  in  that  case,  that  a  collector  of  the  land 
tax  vi'ould  do. 

The  .3  and  4  W.  and  M.  has  been  favourably  expounded. 

Renting  ten  pounds  per  annum  in  two  parishes,  Michaelmas  9  George  1,  The  King 
against  The  Inhabitants  of  Broxford. 

Admitted  it  must  be  an  annual  office,  but  not  necessary  to  be  parochial,  if  it 
extends  only  to  an  hamlet,  it  will  do ;  the  present  is  a  larger  office  than  necessary  for 
a  qualification,  therefore  the  order  of  sessions  should  be  quashed. 

Mr.  Chute  on  the  other  side  agreed,  if  the  question  was  on  the  executing  an  ainiual 
office  only,  and  the  certificate  person's  settlement  was  in  question,  it  would  be  against 
him,  agreed  the  cases  as  cited  on  the  other  side,  and  that  St.  Mary's  Reading,  and 
St.  Laiwence,  Hilary  [113]  9  Anne,  was  very  strong ;  but  the  question  arises  not  on 
the  3  &  4  W.  and  M.  but  on  the  construction  of  the  12th  of  Queen  Anne,  which 
was  intended  to  prevent  the  settlement  of  apprentices  to  certificate  persons.  9  and 
10  W.  3,  is  the  Act  which  settles  this,  unless  superseded  by  the  12th  of  Queen 
Anne. 

Exception ;  not  resident  in  the  parish  for  one  whole  year,  but  that  was  right  in 
the  order;  then  12  Anne  declares  the  apprentice  of  a  certificate-man  shall  not  gain  a 
settlement ;  the  first  point  is,  whether  9  and  10  W.  3,  requires  the  office  to  be 
parochial ;  the  3  and  4  W.  introduces  those  offices  in  lieu  of  notice  in  writing  ;  then 
the  9  and  10  W.  comes  to  settle  some  doubts  arising  on  the  former  Act,  but  did  not 
intend  to  defeat  a  certificate,  unless  the  officers  of  the  parish  had  notice.  The  word 
town  in  the  case  of  St.  Mary's  Reading,  was  much  relied  on  by  Lord  Parker,  and  the 
person  not  a  certificate-man. 

The  question  is  solely  on  9  and  10  W.  which  he  argued  should  be  a  parochial 
office.  The  warden  in  St.  Mary's  Reading,  is  in  nature  of  a  tithingman,  which  is  a 
hamlet  or  parish  officer;  insisted  in  this  case  the  parish  was  to  be  concluded  without 
their  piivity,  and  that  this  person  might  have  been  removed,  and  therefore  was  not 
such  an  officer  as  the  Act  intended. 

Lord  Chief  Justice:  On  the  3  and  4  W.  3,  the  point  is  what  shall  be  equivalent 
to  notice  in  writing;  on  this  Act  a  publick  annual  office,  though  not  parochial,  has 
been  held  sufficient. 

Mr.  Chute  :  The  Certificate  Act  9  and  10  W.  makes  the  person  irremovable  till 
actually  chargeable  ;  so  that  notice  is  nothing  in  that  case,  and  here  the  person  is 
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appointed,  not  by  the  parish,  and  yet  as  soon  as  the  year  expired  may  be  absolutely 
concluded  ;  which  was  hard. 

To  which  Mr.  Serjeant  Eyre  replied ;  these  Acts  have  been  all  liberally 
expounded,  and  that  renting  ten  pounds  a  year  in  diirerent  parishes  was  a  good 
settlement,  and  that  a  parochial  office  was  no  where  mentioned  in  the  Acts,  and  that 
the  case  of  the  tithingnian  was  of  a  certificate  person. 

Lord  Chief  Justice  said  he  would  look  into  the  cases,  thought  if  the  cases  had  not 
been  so  determined  he  should  think  a  parochial  office  intended,  but  he  should  not  be 
for  shaking  the  authority  of  them. 

Mr.  Justice  Lee  thought  the  case  of  a  certificate-man  not  to  be  distinguished,  and 
if  it  should  be  construed  a  parochial  office,  to  avoid  a  certificate,  it  would  be  hard  ; 
for  as  he  comes  into  a  parish  against  their  will,  it  is  not  likely  they  will  appoint  him 
to  a  parochial  office,  and  so  he  will  never  gain  any  new  settlement. 

Mr.  Justice  Probyn  :  A  church-warden  named  by  the  paison,  and  a  parish  clerk 
named  by  the  parson,  both  good  ;  whence  he  argued,  that  a  parish  might  be  con- 
cluded, though  not  by  their  own  act. 

Mr.  Justice  Page  :  If  this  office  should  prevail,  then  perhaps  he  would  gain  a 
settlement  in  ten  parishes  at  once,  for  over  so  many  his  office  of  constable  may 
extend  ;  this  office  is  given  him  by  the  corporation,  the  parish  no  way  consenting, 
and  it  would  be  hard  they  should  be  concluded  by  it;  therefore  it  was  adjourned,  to 
look  into  cases,  and  afterwards  in  Easter  term  following  Mr.  Chute  said,  that  the 
conclusion  of  the  justices  in  this  order  is  wrong  ;  he  desired  to  consider  the  series  of 
the  statutes  as  they  stand;  on  the  13  and  14  Car.  2,  a  person  could  not  be  removed 
from  his  freehold,  and  there  are  cases  whereby  a  person  may  gain  a  settlement  out  of 
all  the  Acts. 

The  Statute  of  James  2,  requires  notice. 

The  3  and  4  W.  and  M.  ascertains  the  measure  of  that  notice,  and  in  Abbots 
Langley  and  Aldenham,  it  was  held  that  nothing  amounted  to  it. 

The  8  and  9  W.  3,  amounts  to  an  estoppel  against  the  parish  giving  a  certificate. 

The  9  and  10  W.  3,  narrows  the  notice,  and  notoriety  was  not  the  question  ; 
a  certificate  signed  is  notice,  and  renting  ten  pounds  a  year  must  intend  that  such 
a  person  is  dispaupered. 

The  3  and  4  W.  and  M.  is  executing  some  annual  office  in  such  parish,  but  here 
he  was  city  officer,  and  as  much  at  large  as  the  reve  of  a  manor. 

As  to  the  case  of  Karsington  and  Trinity,  a  single  case  is  not  to  weigh  against  the 
general  reason  of  the  statutes. 

[114]  Sir  Thomas  Abney :  Renting  land  in  two  parishes,  amounting  to  ten 
pounds,  will  avoid  a  certificate,  The  King  against  The  Inhabitants  of  Broxfoi'd,  Mich. 
9  Geo.  1,  The  King  and  The  Inhabitants  of  Melton,  Easter  4  Geo.  2,  marrying  a 
copyholder. 

Admitted  in  the  case  of  Karsington,  the  original  order  was  quashed,  because  no 
complaint,  but  the  Court  first  gave  opinion  on  the  merits. 

Mr.  Justice  Lee  :  Upon  the  argument  of  that  case  the  Court  was  strongly  inclined 
that  it  was  a  settlement,  but  being  a  npw  case,  a  second  argument  was  ordered,  in 
which  Lord  Parker  directed  the  counotl  to  speak  to  that  point,  whether  he  was 
legally  placed  in  the  office,  because  of  the  point  of  his  not  being  sworn  in  till  he  had 
served  half  a  year;  but  in  another  term  the  original  order  was  quashed,  because 
want  of  complaint,  and  nothing  more,  was  said  of  that  point. 

Lord  Chief  Justice  :  The  question  is,  whether  the  apprentice  gained  a  settlement 
by  serving  this  master,  which  immediately  depends  on  the  statute  12  Anne,  c.  18, 
and  the  question  is,  whether  the  master  by  any  thing  has  discharged  himself  of  this 
certificate?  The  first  Act  relating  to  certificates  is  the  8  and  9  W.  3,  c.  30,  then  it 
was  thought  reasonable  that  some  Acts  should  give  a  certificate-man  a  settlement,  or 
make  him  capable  of  it,  which  is  the  reason  of  the  9  and  10  W.  3. 

The  next  is  on  the  Statute  3  and  4  W.  and  M.  on  the  words  annual  office,  there 
seemed  to  me  to  be  a  difference  between  a  certificate-man  and  others,  because  not 
removeable  till  actually  chargeable. 

The  case  of  Karsington  being  now  more  fully  stated,  appears  to  be  on  a  certificate, 
and  the  point  directed  to  be  spoken  to,  whether  legally  placed,  shews  the  Court  had 
no  doubt  but  it  would  gain  a  settlement. 
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The  3  and  4  W.  and  M.  ascertains  what  notoriety  shall  be. 

OflBce  in  any  town  or  parish  is  not  restrained  to  parish  offices ;  the  word  town 
being  dropped  in  the  Act  makes  no  difference,  for  it  must  be  understood  a  town  in 
which  a  person  can  gain  a  settlement. 

Thought,  on  the  case  of  Karsington,  the  coiistruction  of  the  Acts  was  plain,  and 
that  the  master  gained  a  good  settlement  in  the  parish  to  which  the  certificate  was 
given,  and  consequently  the  apprentice. 

Mr.  Justice  Page  agreed. 

Mr.  Justice  Probyn  :  The  whole  city  joined  in  the  election  of  this  constable,  and 
consequently  the  parish  in  which  he  lived,  could  not  see  how  this  could  be  taken 
different  on  certificate,  from  the  3  and  4  W.  and  M.  the  constable  is  not  a  parochial 
officer,  yet  gains  a  settlement ;  so  tithingman,  reve,  etc. 

Mr.  Justice  Lee :  Courts  have  always  extended  as  far  as  they  could  in  favour  of 
settlements,  and  the  case  of  East  Woodlmy  mid  Burclear  was  as  cited,  the  Court  said, 
that  the  9  and  10  W.  3,  was  not  an  explanatory  Act,  but  a  new  law,  and  has  enlarged 
the  case  of  a  Certificate-Act,  and  the  case  of  Karsington  was  expressly  to  this  point. 
It  is  not  necessary  to  be  a  parish  officer,  but  executing  any  annual  office  in  a  parish  ; 
no  reason  for  putting  any  restriction  on  a  certificate-man,  but  the  same  in  his  case  as 
in  that  of  any  other  man. 

The  Court  made  the  rule  absolute  to  quash  the  order  of  sessions,  which  had 
discharged  the  order  of  two  justices,  who  had  removed  the  pauper  to  St.  Mary 
Callender,  and  affirmed  the  order  of  the  two  justices. 

Hilary,  Sixteenth  of  GtEORGE  the  Second. 

The  King  against  The  Township  of  Stansfield  in  the  Parish 
OF  Heptonshall. 

[See  R.  V.  Inhabitants  of  Great  Driffield,  1828,  8  B.  &  C.  692.] 

Order  of  two  justices  to  remove  Jonathan  Barret,  his  wife  and  children  from 
Stansfield  to  Spotland  ;  and  upon  appeal  the  sessions  discharge  this  order,  and  state 
specially,  that  Jonathan  Barret  the  father  was  last  legally  settled  at  Stansfield,  and 
came  to  Spotland  in  Lancashire,  by  virtue  of  a  certificate,  that  while  he  was  there 
Sir  Richard  Asbeworth  let  him  for  nine  hundred  and  ninety-nine  years,  twenty 
square  yards  of  land,  and  he  [115]  built  upon  it,  and  in  1730  Jonathan  Barret 
assigned  to  one  Horsehall  for  sixteen  pounds  ten  shillings,  and  Sir  Richard  Ashe- 
worth  leased  another  croft  to  Horsehall ;  that  Barret  having  money  left  to  him  by  an 
uncle,  agreed  with  Horsehall  to  re-assign  to  him  for  forty-seven  pounds  ;  that  in  1738 
Barret,  by  way  of  mortgage  re-assigned  to  Horsehall  for  forty-five  pounds ;  that 
Barret  and  his  family  were  sent  by  a  pass  from  Manchester  to  Stansfield,  and  before 
any  appeal  to  the  pass  two  justices  removed  him.  In  support  of  the  order  of  sessions 
it  was  argued,  that  these  persons  were  settled  in  Stansfield ;  secondly,  if  not,  yet 
there  ought  to  have  been  an  appeal  from  the  pass  order.  That  no  settlement  could 
be  gained  by  this  purchase  appears  from  the  9  and  10  W.  3,  c.  11,  which  is  explana- 
tory of  the  8  and  9  W.  3,  and  fixes  it  to  two  Acts  only  to  gain  a  settlement,  which 
excludes  this,  which  is  the  act  of  the  party  only. 

On  the  other  side  it  was  argued,  that  though  he  mortgaged  the  premises,  yet  that 
does  not  make  any  difference,  because  he  lived  in  it  three  years  before,  and  there  is 
not  any  pretence  of  fraud  in  taking  an  estate  for  so  long  a  term  ;  besides  no  fraud  is 
stated;  but  is  it  stated  that  the  premisses  are  worth  sixty-three  pounds  to  be  sold  ? 
this  would  be  a  clear  settlement  in  Spotland,  in  the  case  of  a  person  not  certificated. 

,  If  an  estate  descends  to  a  certificate-man,  it  gains  him  a  settlement,  because  it  is 
by  operation  of  law,  and  not  by  an  act  of  his  own ;  and  as  this  statute  has  been  laid 
open  in  cases  of  descents,  it  ought  to  be  so  in  cases  of  purchases. 

It  is  impossible  to  imagine  that  the  Legislature  intended  these  passes  should  be 
conclusive,  because  by  the  13  and  14  Car.  2,  c.  12,  in  cases  of  removal  must  be  two 
justices. 

So  in  passes  to  remote  places  very  inconvenient,  if  when  sent  the  place  is  mistaken. 
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Lord  Chief  Justice :  The  sessions  have  not  only  stated  the  merits,  but  this  pass- 
order,  and  have  adjudged  the  settlement  at  Stansfield.  But  it  does  not  appear 
whether  the  adjudication  was  upon  the  merits,  or  for  want  of  an  appeal  to  the  pass. 
I  take  it  that  the  Statute  8  and  9  W.  3,  has  not  been  so  strictly  adhered  to  as  has 
been  contended  for.  For  it  has  been  held  to  gain  a  settlement  in  descents,  devises 
and  purchases.  On  the  13  and  14  Car.  2,  c.  12,  the  construction  has  been,  that  let 
the  value  be  what  it  will,  a  person  cannot  be  removed  from  his  own  ;  and  it  seems  to 
be  the  same  upon  the  Certificate  Act,  for  if  he  is  not  removable  within  the  13  and 
14  Car.  2,  he  is  not  removable  on  the  Certificate  Act. 

Mr.  J.  Wright  thought  this  not  a  new  case,  and  that  it  had  been  settled  that  a 
certificate-man  by  purchase  gains  a  settlement,  and  cited  The  King  against  The  Inhabi- 
tants of  Binrlear,  Easter  5  Geo.  1,  and  Mursley  and  Grandborough,  Trinity  4  Geo.  1. 

Mr.  J.  Denison  thought  it  had  been  determined  upon  the  merits  that  a  certificate- 
person  shall  gain  a  settlement  by  purchase,  in  the  time  of  His  late  Majesty ;  and 
though  the  9  and  10  W.  3,  is  an  explanatory  law,  yet  this  case  is  the  same  as  on  the 
Statute  13  and  14  Car.  2,  perhaps  there  were  other  cases  than  the  two  that  that 
statute  intended  to  prevent,  but  it  seems  to  be  casus  omissus,  and  so  intended  by  the 
9  and  10  W.  3. 

Trinity,  Eighth  and  Ninth  of  George  the  Second. 
Barton  Tuff  against  Happersburgh. 

A  poor  woman,  after  the  death  of  her  husband,  removed  from  Barton  Tuff,  the 
place  of  the  settlement  of  the  husband,  to  a  copyhold  estate  of  her  own  at  Happers- 
burgh, and  took  with  her  her  daughter  of  thirteen  years  of  age  ;  and  the  question  on 
an  order  specially  stated  was,  whether  the  daughter  by  this  derived  a  new  settlement 
under  her  mother. 

It  was  resolved  by  the  Court,  that  there  was  not  any  difference  between  a  settle- 
ment derived  from  the  father  or  mother  ;  but  wherever  a  child  would  have  gained  a 
settlement  under  the  father,  if  he  had  been  living,  such  child  would  do  the  same 
under  the  mother ;  and  the  Court  quashed  the  order  of  removal  to  the  settlement  of 
the  father,  and  that  of  the  sessions  confirming  the  same. 


[116]    Trinity,  Thirteenth  of  George  the  Second. 
St.  Neotts  against  St.  Cleer. 

A  pauper  at  St.  Neotts  was  hired,  and  served  one  year,  and  returned  to  St.  Cleer, 
where  he  had  a  joint  freehold  with  his  mother,  and  lived  there  backwards  and 
forwards,  but  not  forty  days  at  a  time,  but  more  in  the  whole. 

Two  justices  remove  him  to  St.  Cleer,  and  on  appeal  sessions  discharge  that  order; 
and  on  a  certiorari  brought  in  the  King's  Bench  it  was  moved  to  quash  the  order  of 
sessions,  and  in  support  of  it  argued  that  he  had  sold  the  estate  three  years  ago,  and 
though  he  could  not  be  sent  from  this  estate,  yet  by  selling  it  he  had  parted  with 
that  temporary  right. 

Court  said,  this  depended  on  13  and  14  Car.  2,  and  that  forty  days  inhabitancy 
together  was  not  requisite,  and  that  the  pauper  was  well  settled  at  St.  Cleer.  for 
there  was  a  time  when  by  a  residence  of  forty  days  he  could  not  be  removed  from 
thence,  therefore  the  order  of  sessions  was  quashed,  and  that  of  the  two  justices 
confirmed. 

Trinity,  Tenth  and  Eleventh  of  George  the  Second. 

WoDWORTHY  against  Farrington. 

A  person  possessed  of  a  lease  of  a  cottage,  for  years  determinable  on  lives,  had 
two  sons ;  on  his  death  the  eldest  kept  possession,  the  other  took  the  goods  as  his 
share,  but  no  administration  taken  out  on  the  expiration  of  the  lease.  Two  justices 
made  an  order  of  removal,  and  an  appeal  was  to  sessions ;  and  after  the  first  order, 
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and  before  the  sessions,  he  took  out  administration ;  the  sessions  reversed  the  order 
of  the  two  justices  ;  and  the  question  was,  whether  living  in  the  house,  and  not  having 
administration,  gained  a  settlement'? 

Court  held  it  did  not  make  a  settlement  without  administring,  and  the  taking  it 
after  the  lease  expired  gave  him  none ;  therefore  the  order  of  sessions  was  quashed, 
and  that  of  the  justices  confirmed. 

The  Same  Term. 
Buckley  against  Benhall. 

On  a  special  case  stated,  the  question  was,  whether  the  pauper,  who  was  a 
certificate-person,  had  gained  a  settlement  by  renting  a  wind-mill  in  Benhall  of 
fourteen  pounds  per  annum,  (that  is)  whether  it  was  a  sufficient  tenement  within  the 
statute,  though  it  was  admitted  that  in  Salkeld  536,  a  water-mill  was  held  a  tenement, 
and  the  renting  of  it  clearly  a  settlement  within  the  statute.  Yet  it  was  objected  in 
the  present  case,  that  it  appeared  while  he  rented  it  under  a  lease  he  gave  security 
for  the  rent,  and  for  the  last  three  years  he  was  only  tenant  at  will ;  now  the  founda- 
tion is  the  credit  of  the  party  renting,  and  that  fails  in  this  case.  On  the  other  side 
it  was  argued,  that  he  that  has  credit  to  give  security  has  credit  to  pay  rent ;  The 
Kiwj  against  The  Inhahitants  of  St.  Mary  Guilford,  Hilary,  8  Geo.  1,  renting  a  windmill 
generally  was  held  good. 

Court :  No  difference  what  sort  of  mill  it  is,  but  it  will  gain  a  settlement,  and  the 
giving  security  for  the  rent  does  not  alter  the  case,  and  the  order  of  sessions  was 
quashed, 

Hilary,  Fourteenth  of  George  the  Second. 
The  Case  of  the  Constables  of  Milborn  Port. 

The  constables  were  appointed  at  a  court-leet  the  7th  of  October,  but  not  then 
sworn ;  the  leet  being  adjourned  to  the  27th,  then  the  constables  went  and  were 
sworn  before  justices  of  the  peace. 

Upon  motion  for  an  information,  the  question  was,  whether  this  was  a  good 
swearing  ■? 

Sir  Thomas  Jones  212.     Salk.  175.     Kitch.  tit.  Court-Leet  9.     Allen  78. 

Lord  Chief  Justice  :  In  a  manuscript  report  of  Lord  Raymond  and  another  of 
Lord  King,  of  that  case  in  Salk.  it  appears  that  the  Court  said,  if  a  steward  neglects 
swearing  constables  [117]  at  a  court-leet  and  adjourns  the  Court,  he  must  issue  a 
precept  to  them  to  be  sworn  before  justices,  for  they  have  authority  to  do  it  as 
conservators  of  the  peace  at  common  law. 

Therefore  we  are  of  opinion  that  they  were  well  sworn,  which  is  the  only  objec- 
tion to  them,  and  the  rule  to  shew  cause  why  an  information  should  not  go,  must  be 
discharged. 

Michaelmas,  Second  of  George  the  Second. 
Aldenham  Parish  against  Tolchister. 

Sir  John  Strange  moved  for  an  information  against  the  overseers  of  the  poor  of 
Tolchister,  upon  this  case  :  A.  B.  a  poor  woman,  had  been  removed  by  order  of  two 
justices  from  Aldenham  to  Tolchister,  and  the  overseers  without  appealing,  from  that 
order  prevail  on  the  woman  for  a  crown  in  money,  and  a  pair  of  shoes,  to  return  to 
Aldenham,  which  she  did  accordingly,  and  was  there  delivered  of  a  child  ;  this  was 
said  to  be  a  conspiracy  to  evade  the  order,  and  that  unless  the  Court  would  grant  an 
information,  they  had  no  other  remedy. 

But  by  the  Court :  If  an  information  lies  you  may  indict  them,  and  refused  to 
grant  the  information. 

And  the  Lord  Chief  Justice  said,  it  was  constantly  held  in  Lord  Chief  Justice 
Holt's  time,  that  where  a  poor  person  was  legally  removed,  and  afterwards,  either  by 
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Stealth,  or  contrivance  of  the  officers,  got  into  another  parish,  and  was  there  delivered, 
the  child  should  be  esteemed  the  child  of  the  parish  to  which  she  had  been  removed, 
and  not  of  the  parish  where  it  was  born. 

The  Same  Term. 
The  Case  of  the  Parish  of  Luton. 

A  poor  person  had  been  removed  by  order  of  two  justices ;  and  upon  appeal  to 
the  sessions  of  St.  Albans,  the  matter  was  solemnly  debated  by  council ;  and  the 
Court  being  divided,  the  justices  were  polled,  and  the  majority  were  for  quashing 
the  order,  and  the  clerk  of  the  peace  took  the  minutes  accordingly,  and  the  person 
concerned  for  the  parish  of  Luton  had  paid  for  the  order ;  the  Court  adjourned  till 
five  in  the  afternoon,  and  upon  the  justices  meeting  again  without  any  re-examination 
of  the  matter,  they  ordered  the  clerk  of  the  peace  to  alter  the  minutes,  and  enter  an 
order  for  confirming  the  order  of  the  two  justices. 

Upon  this  it  was  moved,  that  the  clerk  of  the  peace  might  answer  the  matters  of 
the  affidavit,  having  refused  to  draw  up  the  order  first  pronounced  and  paid  for  by 
the  parish. 

But  by  the  Court :  The  clerk  of  the  peace  has  done  his  duty,  for  he  must  obey 
the  justices  in  sessions,  and  refused  the  motion. 


Easter,  Second  of  George  the  Second. 
St.  John  Baptist  against  St.  Saviour  Southover. 

Order  of  justices  for  the  removal  of  a  man,  his  wife  and  B.  C.  and  D.  their 
children.     Quashed  by  sessions  for  want  of  form. 

And  now  Sir  John  Strange  was  to  shew  cause  why  the  order  of  sessions  should 
not  be  quashed,  and  he  took  an  exception  to  the  order  of  justices,  that  the  ages  of 
the  children  were  not  expressed,  nor  was  the  place  adjudged  to  be  the  place  of  their 
last  legal  settlement.  Agreed  the  order  naught  as  to  the  children,  but  good  as  to 
father  and  mother. 

And  by  the  Court  the  order  was  confirmed  as  to  the  father  and  mother,  and 
quashed  as  to  the  children. 

Michaelmas,  Third  of  George  the  Second. 
The  King  against  The  Inhabitants  of  Strisestead. 

To  an  order  of  removal  Mr.  Hussey  took  two  exceptions ; 

L  That  it  did  not  appear,  that  the  justices  who  made  the  order  were  justices  of 
the  peace  for  the  county. 

[118]  2.  That  it  was  set  forth  in  the  order,  that  the  poor  person  was  a  certificate- 
person,  and  not  said  that  he  was  become  chargeable,  but  that  he  would  be  chargeable. 
Upon  which  a  rule  was  made  to  shew  cause,  why  the  order  should  not  be  quash'd. 

N.B.  The  last  exception  seems  fatal,  because  by  the  express  words  of  the  Act  a 
certificate-person  is  not  removeable  till  he  is  become  agreeable. 

Michaelmas,  Fourth  of  George  the  Second. 
The  King  against  Lone. 

The  defendant  was  indicted  for  not  taking  upon  him  the  ofiice  of  constable,  being 
appointed  by  the  ward-mote  in  London,  and  a  verdict  generally  was  found  for  the 
King. 

And  now  it  was  moved  in  arrest  of  judgment,  that  the  prosecutor  had  mistaken 
the  remedy,  for  he  was  to  be  amerced  but  was  not  indictable ;  that  a  constable  was 
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an  antient  officer  at  common  law,  and  was  appointable  by  the  leet.  8  Co.  Greesley's 
case.  1  Salk.  175.  1  Rol.  Rep.  535.  1-2  Rep.  541,  this  is  an  indictment  before  the 
sessions,  and  the  justices  have  no  jurisdiction,  but  by  the  statute  13  and  14  Car.  2, 
c.  12,  where  in  default  of  the  leet  being  held,  the  sessions  may  appoint  a  constable, 
but  there  their  authority  is  bounded.  1  Salk.  176.  Mich.  8  Anne,  The  Queen  against 
JFheatcroft,  Trinity  2  Anne,  Hilary  10  Anne,  Queen  against  Dacey,  Easter  11  Anne, 
Trin.  7  Geo.  1,  King  against  Beal,  Hil.  8  Geo.  King  against  Lovreign,  Easter  1  George  2, 
1  Bulst.  174. 

That  the  time  was  laid  to  be  on  the  22d  day  of  December  in  the  third  year  afore- 
said, and  no  year  of  the  King  mentioned  before,  and  a  rule  was  made  to  shew  cause 
why  the  judgment  should  not  be  arrested. 

Afterwards  in  Michaelmas  term  in  the  fifth  year  of  His  present  Majesty,  Mr. 
Reeve  came  to  shew  cause  for  the  prosecutor,  and  insisted  that  the  indictment  well 
lies,  for  that  this  was  an  offence  against  the  publick,  and  that  there  was  not  any  other 
remedy  in  this  Court  than  an  indictment ;  that  the  defendant  was  duely  appointed, 
(which  was  admitted)  by  the  wardmote,  who  have  not  any  power  of  fining,  for  they 
cannot  so  much  as  swear  him,  but  being  appointed  by  the  wardmote  he  is  to  be  sworn 
by  the  Court  of  Aldermen.  Easter  8  Anne,  The  Queen  against  Jennet,  indictment  for 
refusing  to  take  upon  him  the  office  of  high  constable,  3  Keb.  197,  230.  Information 
for  not  taking  upon  him  the  office  of  constable,  Crawley's  case,  1  Cro.  557,  said  in  that 
case,  the  defendant  should  have  been  indicted,  1  Syd.  272,  King  against  Clerk,  Mich. 
8  W.  3.  Comb.  416.  Skinner,  669,  admitted  that  2  Shore  75,  King  against  Bettesworth, 
seemed  to  be  against  this  ;  Queen  against  Dacey,  Hilary  10  Anne,  appears  to  have  been 
quashed,  but  not  that  it  did  not  lie,  but  appears  to  be  full  of  faults,  as  an  indictment 
can  be,  being  all  in  the  recital.  As  to  the  other  case.  The  King  against  Beal,  that  was 
an  order  of  justices  discharging  a  constable  appointed  at  the  leet,  and  it  was  quashed, 
because  justices  have  not  any  power  to  discharge  a  constable  appointed  ;  said  as  to 
the  rest  of  the  cases  he  could  not  find  them. 

Mr.  Serjeant  Common  on  the  same  side  :  If  an  indictment  does  not  lie  in  this 
case,  there  is  no  remedy ;  the  leet  indeed  can  swear  in  and  fine,  but  the  court  of 
wardmote  cannot  swear  in  nor  fine  ;  but  the  alderman  whose  ward  it  is  makes  the 
return  to  the  Court  of  Aldermen,  who  can  swear  in.  5  Mod.  96.  1  Syd.  1  Ventr. 
344.  Tremain's  Entr.  221,  §  6.  These  cases  he  added  to  those  cited  by  Mr.  Reeve, 
to  shew  that  indictments  had  very  frequently  been  brought  in  this  Court.  Queen 
against  Dacey,  Hilary  10  Anne  does  not  appear  to  have  been  argued. 

To  all  which  it  was  replied,  that  it  was  not  denied  but  that  it  was  an  offence 
wherein  the  publick  was  concerned  ;  but  it  was  denied,  for  that  reason,  an  indictment 
would  lie,  unless  there  was  no  other  remedy  at  common  law,  and  by  the  Statute 
of  Charles  an  amerciament  is  the  proper  remedy  ;  as  to  the  cases  cited  of  an  high 
constable,  that  is  different,  for  the  high  constable  is  not  subject  to  the  leet,  but  to  the 
Quarter-Sessions,  and  not  obeying  that  Court  is  a  contempt  and  indictable.  That 
the  leet  is  the  proper  place  to  elect  a  constable.  1  Rol.  535,  p.  12,  541,  pi.  5. 
1  Bulst.  174.  8  Co.  Greesley's  case,  1  Salk.  175.  13  and  14  [119]  Car.  2,  c.  12,  §  15, 
gives  the  jurisdiction  to  the  justices  by  devolution,  and  no  otherwise.  Salk.  176. 
Mich.  8  Anne,  Queen  against  IVheatcroft,  Trin.  2  Anne,  Queen  against  Dummer  cited  in 
the  last  case.  Trinity  9  George,  King  against  Beal,  Hilary  10  Anne,  Queen  against 
Dacey,  Easter  11  Anne,  an  Anonymous  case.  Leet  is  the  proper  place  to  elect  and 
swear  constables,  and  that  the  sessions  cannot  try  a  custom,  nor  exercise  any  other 
jurisdiction  than  the  Act  gives  them. 

Lord  Chief  Justice :  Where  a  new  offence  is  made,  and  a  particular  method  of 
punishment  prescribed,  that  must  be  pursued,  but  where  the  offence  is  an  old  one, 
and  concerns  the  publick,  it  is  indictable.  As  to  the  cases  where  only  rules  have  been 
obtained  unless  cause,  they  were  but  trifling  authorities ;  but  where  cases  have  been 
litigated,  and  judgment  therein  given  for  the  King,  it  is  very  strong,  and  was  clear, 
this  indictment  lies. 

Mr.  Justice  Page  was  of  the  same  opinion,  and  said  if  a  person  should  be  appointed 
by  a  leet,  who  was  absent,  he  is  to  go  to  the  next  justice,  and  suppose  he  will  not  be 
sworn,  perhaps  there  will  not  be  another  leet  in  many  years ;  then  this  would  be 
without  remedy. 
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Mr.  Justice  Probyn  was  clear,  that  it  was  an  offence  against  the  publick,  atul 
indictable. 

Mr.  Justice  Lee :  You  may  present  a  nusance  at  the  leet,  and  yet  surely  it  is 
indictable.  Fletcher  against  Ingram,  1  Salk.  175,  was  very  clear  it  was  an  offence 
indictable,  and  had  not  the  least  doubt  of  it,  therefore  judgment  was  given  for  the 
King. 

Lord  Chief  Justice :  As  to  the  cases  cited  by  Mr.  Reeve,  where  indictments  for 
this  offence  were  before  the  Court,  and  other  exceptions  taken,  and  no  notice  of  this, 
he  thought  them  good  authorities. 

Note  ;  this  was  an  indictment  found  at  the  sessions  at  Hicks's  Hall,  and  removed 
into  this  Court. 

Easter,  Fourth  of  George  the  Second. 
Goring  Parish  against  The  Parish  of  Molesworth. 

Order  of  removal  of  a  man  and  his  children,  and  order  of  sessions  confirming  it. 
The  case  appeared  to  be,  that  the  pauper  was  hired  for  a  year,  and  served  the  year ; 
the  person  to  whom  he  was  hired  lived  at  Goring,  and  kept  a  boat  which  navigated 
from  Goring  to  London,  and  plied  at  several  places  specified  in  the  order,  but  find  the 
pauper  was  not  forty  days  in  the  whole  year  at  the  parish  of  Goring,  but  served  out 
the  year  on  board  the  boat ;  and  the  question  was,  whether  this  hiring  and  service 
would  make  a  settlement  at  Goring'? 

Mr.  Eeeve,  to  quash  this  order,  said,  that  here  was  an  hiring  and  service,  and 
notwithstanding  the  words,  that  he  had  not  served  forty  days  in  the  whole  year,  must 
be  meant  forty  days  together,  which  is  not  necessary  ;  he  admitted,  that  in  the  case 
of  a  boy  hired  to  serve  on  shipboard,  it  had  been  held  not  to  gain  a  settlement,  but 
that  was  because  no  settlement  in  the  parish. 

Lord  Chief  Justice  said,  he  could  not  distinguish  the  case  at  Bar  from  the  case 
last  mentioned. 

Mr.  Justice  Page :  The  reason  why  parishes  are  made  liable  is  because  they  are 
presumed  to  gain  by  the  party's  service. 

And  therefore  the  order  of  removal  and  the  order  of  sessions  were  confirmed  by 
the  whole  Court. 

The  Same  Term. 
Staplesford  Parish  against  Melton. 

Order  of  two  justices  for  removing  A.  B.  from  Staplesford  to  Melton ;  appeal  to 
the  sessions  ;  the  order  of  two  justices  quashed,  and  a  special  case  stated  to  the  effect 
following,  viz.  that  the  husband  of  the  pauper  removed  came  into  the  parish  of  Melton, 
and  brought  a  certificate  with  him,  that  he  rented  a  tenement  of  three  pounds  per 
annum  in  Melton,  and  forty  pounds  per  annum  in  a  vill  of  the  same,  which  vill 
provides  for  its  own  poor. 

[120]  Mr.  Reeve  took  an  exception  to  the  order  of  sessions,  which  quashed  the 
order  of  two  justices,  that  they  had  stated  a  good  settlement  gained  at  Melton,  and 
yet  that  they  had  adjudged  the  contrary,  for  the  Statute  of  W.  3,  provides  that  the 
renting  ten  pounds  per  annum  shall  gain  a  settlement,  notwithstanding  such  certifi- 
cate ;  and  a  rule  was  made  to  shew  cause  why  the  order  of  sessions  should  not  be 
quashed. 

Hilary,  Fourth  of  George  the  Second. 
The  King  against  The  Inhabitants  of  Hansworth  in  Stafford.shire. 

The  inhabitants  of  Hansworth  had  been  indicted  for  not  repairing  a  bridge,  and 
the  indictment  was  removed  into  this  Court  by  certiorari. 

It  was  moved  to  quash  this  writ,  quia  erronice  emanavit,  and  cited  the  statute  of 
1  Anne,  c.  18,  §  5,  whereby  it  is  enacted,  that  no  writ  of  certiorari  should  lie  to 
remove  such  indictment ;  therefore  erronice  emanavit. 
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Mr.  Reeve  on  the  same  side  insisted,  that  by  the  statute  no  presentment  or 
indictment  for  not  repairing  bridges,  or  the  highways  at  the  end  of  bridges,  should 
be  removed  by  certiorari  out  of  the  county  into  any  other  Court. 

Serjeant  Corbet  in  answer  said,  that  for  ought  appeared,  a  right  might  come  in 
question,  and  then  there  was  a  provision  by  the  Statute  of  W.  and  M.  but  he  said 
they  were  not  prepared,  and  therefore  prayed  a  day  to  shew  cause. 

Afterwards,  in  Easter  term  following,  on  shewing  cause  it  was  insisted  that  the 
Statute  of  Anne  being  a  penal  law,  should  not  be  extended  to  the  prejudice  of  the 
defendant ;  the  words  of  the  Act  are  indictments  against  the  county  for  not  repairing 
their  bridges,  whereas  this  was  an  indictment  only  against  a  parish,  and  so  not  within 
the  Act.  A  certiorari  has  frequently  gone  since  the  making  the  Act,  and  in  one 
instance  even  in  an  indictment  against  the  county  ;  The  King  against  The  Inhabitants 
of  Mitcham  in  Surry,  was  in  the  case  of  a  parish,  and  a  certiorari  was  awarded,  and  no 
exception  that  it  did  not  lie.  The  defendants  in  that  case  were  acquitted,  and  after- 
wards an  information  against  the  county,  who  were  found  guilty,  and  many  precedents 
are  to  be  found  in  the  office. 

But  by  the  Court :  We  shall  overturn  all  the  practice  since  the  making  the  Act, 
if  this  were  to  prevail,  and  therefore  judged  the  record  well  removed. 

Afterwards  it  was  moved  to  quash  the  indictment  for  the  King,  being  by  a  recital 
(that  whereas).  Mr.  Worley  insisted  that  this  indictment  being  found  by  the  grand 
jury,  the  Court  ex  debito  justitite  ought  to  proceed  on  it,  and  the  King  could  not  stop 
his  own  proceeding,  but  by  noli  prosequi. 

But  by  the  Court :  The  indictment  must  be  quash'd. 


Trinity,  Fifth  and  Sixth  of  George  the  Second. 
The  King  against  The  Inhabitants  of  Mellingham. 

Order  of  two  justices  for  removing  William  Burgess  from  A.  to  B.  and  the  sessions 
discharge  the  order  of  the  two  justices  upon  the  merits,  and  set  forth  that  the  said 
William  Burgess  was  bound  by  indenture,  though  not  actually  indented,  and  adjudged 
the  settlement  on  the  foot  of  that  binding. 

Sir  Samuel  Prime  took  an  exception,  that  this  was  a  binding  without  indenture, 
and  not  good,  and  also  whatever  the  writing  was,  the  pauper  was  no  party  to  it,  nor 
could  be  concluded  by  it. 

And  by  the  Court :  The  exception  must  be  allowed,  and  the  order  quash'd. 


The  Same  Term. 
The  King  against  Theed. 

This  was  a  certiorari  to  the  Quarter-Sessions  to  remove  a  conviction  against  the 
defendant  for  not  declaring  to  the  officer  what  number  of  candles  and  of  what  size 
[121]  he  intended  to  make,  pursuant  to  the  directions  of  the  11  Geo.  1,  c.  30.  Two 
justices  had  set  the  fine  of  fifty  pounds,  and  the  sessions  had  mitigated  it  to  twenty 
pounds. 

Mr.  Attorney  General  took  an  exception  to  the  order  of  sessions,  that  they  had 
made  an  order  before  any  appeal  to  them,  but  made  this  the  principal  question,  whether 
the  sessions  have  a  jurisdiction,  and  this  will  depend  on  the  several  Acts  of  Excise  ; 
11  Geo.  1,  directs  the  fine  to  be  recovered  as  by  any  laws  of  excise,  and  that  will  make 
it  necessary  to  consider  what  are  the  Excise  Acts.  The  first  were  the  12  Car.  2,  c.  23, 
and  the  12  Car.  2,  c.  24,  by  which  Acts  powers  are  given  to  two  or  three  justices  in 
the  neighbourhood.  The  question  is,  whether  any  law  can  be  called  laws  of  excise, 
but  excise  of  beer  and  ale  ;  agreed  other  matters  under  commissioners,  but  that  will 
not  make  it  a  law  of  excise. 

In  Malt  Act  is  an  appeal  to  sessions  from  two  justices,  but  then  they  must  proceed 
on  that  Act,  besides  that  is  not  properly  a  law  of  excise ;  the  5th  of  George  extends 
only  to  proceedings  of  commissioners ;  the  I  George  2,  relates  to  duties  that  arise  by 
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accident ;  but  suppose  a  jurisdiction,  yet  this  is  an  appeal  from  order  or  warrant,  so 
that  may  be  an  appeal  only  from  a  warrant,  and  not  from  a  conviction. 

Mr.  Pilsworth  :  The  question  arises  on  the  11  Geo.  1,  and  gives  them  jurisdiction, 
the  12  Car.  2,  e.  24,  §  45,  intended  by  the  Act  that  an  appeal  should  lie  from  them, 
though  not  expressed,  that  they  might  be  armed  with  similar  power  given  by  appeal 
from  subcomniissioners  of  excise  to  commissioners,  as  to  regularity  of  appeals ; 
15  Car.  2,  c.  11,  S  19)  there  are  no  subcommissioners. 

Lord  Chief  Justice  :  Suppose  no  subcommissioners,  that  will  not  alter  the  law, 
because  the  King  may  appoint  them  when  he  pleases. 

Court  said  :  Here  are  two  different  offences  ;  sessions  thought  it  bad  for  one  only, 
and  yet  quash  both. 

An  exception  was  taken  to  the  order  of  two  justices  that  it  was  only  said,  that  the 
same  was  duly  proved  ;  whereas  it  should  appear  how  and  by  whom. 

Lord  Chief  Justice  and  Mr.  Justice  Page  seemed  to  think  it  unnecessary  for  them 
to  state  the  particular  proof,  for  if  they  have  pursued  the  words  of  the  Act  it  is 
sufficient. 

Mr.  Justice  Probyn  and  Mr.  Justice  Lee  said,  that  the  evidence  ought  to  appear, 
that  this  Court  might  judge  of  the  sufficiency  of  the  proof  and  the  credit  of  the 
evidence,  and  that  it  had  been  so  determined. 

In  Michaelmas  term  following  Mr.  Marsh  took  an  exception  to  the  conviction,  that 
it  was  only  said  being  fully  and  duly  proved,  without  saying  how  and  in  what  manner  ; 
the  12th  Car.  2,  c.  23,  directs,  that  the  party  shall  be  convicted  by  confession,  or 
the  testimony  of  one  or  more  witnesses.  It  has  always  been  thought  necessary  in 
these  summary  convictions,  to  state  the  proof,  that  the  Court  might  judge  of  it,  for 
no  writ  of  error  lies ;  and  it  is  for  the  security  of  the  liberty  of  the  subject,  that  this 
Court  may  be  able  to  see  that  the  Inferior  Court  does  not  act  illegally  ;  cited  Queen 
against  Green,  Hilary  1713,  wherein  it  was  alledged,  that  oath  was  made  of  the  truth 
of  the  premisses,  Easter  12  Anne,  Queen  against  Browne,  Queen  against  Randall,  where 
it  is  said  that  oath  was  made  of  the  truth  of  the  said  complaint.  King  against 
Stephens,  Trinity  11  Geo.  I.  King  against  Tuck,  Easter  11  Geo.  1,  in  all  these  cases 
such  general  state  of  the  evidence  held  ill. 

Secondly,  that  it  does  not  appear  who  the  informer  is,  and  he  might  be  the 
evidence,  and  then  he  is  intitled  to  a  moiety  of  the  penalty,  which  will  invalidate  his 
testimony. 

Mr.  Keeve  in  answer  urged,  that  the  statute  requires  the  confession  of  the  party, 
or  the  oath  of  one  or  more  witnesses  ;  this  vras  not  a  conviction  by  confession  of  the 
party,  for  it  appears  he  denied  the  fact ;  then  as  to  the  other,  if  the  Act  had  actually 
required  two  witnesses,  it  might  have  been  a  sort  of  objection  against  them  ;  but  the 
statute  requires  one  or  more  ;  one  here  certainly  is.  As  to  stating  the  evidence,  he 
admitted,  that  the  late  cases  did  run  in  the  way  Mr.  Marsh  mentions,  but  this  case  is 
different ;  here  is  not  evidence  given  by  way  of  information  in  writing,  but  the  party 
appears  before  the  justices,  and  pleads  not  guilty,  and  the  evidence  is  produced  before 
the  party  himself. 

Court :  The  evidence  ought  to  appeal-,  that  we  may  judge  of  it,  whether  it  supports 
the  charge.  In  the  ease  of  The  King  against  Baker  in  Trinity  term  in  the  sixth  year 
of  King  George  the  First,  it  was  set  forth  that  the  witness  swore  that  the  defendant 
was  guilty  of  [122]  the  premisses,  which  was  held  to  be  insufficient ;  the  cases  cited 
are  in  point,  and  all  the  late  cases  are  this  way,  though  formerly  it  was  held  other- 
wise ;  therefore  the  conviction  must  be  quash'd. 

Michaelmas,  Fifth  of  George  the  Second. 

The  King  against  The  Justices  of  Nottingham. 

Mandamus  to  the  justices  to  allow  costs  and  maintenance  to  the  parish  of  Kirsing- 
ton ;  to  which  the  justices  returned,  that  they  had  ordered  and  allowed  thirty 
shillings,  which  they  thought  was  what  had  been  reasonably  paid  by  the  parish 
according  to  their  judgment. 
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Mr.  Fazakerly  objected  to  the  return,  that  it  did  not  appear  that  the  justices  had 
made  a  reasonable  allowance,  which  by  the  9  George  1,  c.  7,  they  ought  to  do ;  the 
return  says  this  money  was  reasonably  expended,  but  not  that  there  was  no  more,  and 
instead  of  thirty  shillings  there  might  be  thirty  pounds. 

To  which  it  was  answered,  that  the  mandamus  was  founded  upon  two  Acts,  (viz.) 
the  8  and  9  W.  3,  and  the  9  Geo.  1.  As  to  the  first  Act,  no  exception  ;  as  to  the 
second,  the  justices  have  discretionary  power,  and  it  appears  they  have  used  their 
discretion,  and  in  that  they  have  followed  the  words  of  the  writ  and  Act. 

Mr.  Fazakerly  replied,  that  they  had  done  right  so  far  as  they  have  gone,  but 
they  should  have  shewn  that  this  was  a  reasonable  allowance  upon  the  whole  money 
expended  ;  now  it  does  not  appear  by  this  return,  that  they  took  the  whole  expence 
under  their  consideration  for  want  of  the  word  all. 

The  whole  Court  seemed  very  clear,  that  this  Act  lodged  a  discretionary  power 
in  the  justices,  and  that  they  were  judges  of  the  sum  to  be  allowed,  and  affirmed  the 
return.  Afterwards  it  appeared  that  the  mandamus  was  directed  to  the  justices  at 
large,  whereas  it  should  have  been  to  the  justices  then  present  at  the  sessions, 
8  and  9  W.  3,  c.  30,  and  for  this  exception  the  mandamus  was  quashed  by  the  Court. 

The  Same  Term. 
The  King  against  Cobb. 

A  mandamus  had  been  awarded  by  the  Court  to  the  Dean  and  Chapter  of  Bristol, 
to  admit  the  defendant  to  the  office  of  chapter-clerk,  which  was  returned  in  the  name 
of  the  body,  that  in  obedience  to  the  writ  they  had  admitted  the  defendant. 

Mr.  Serjeant  Eyre  moved  to  quash  the  writ,  because  this  was  no  publiek  office, 
but  a  mere  private  service,  and  of  consequence  the  writ  did  not  lye,  afterwards  he 
said  there  had  been  some  indorsement  on  the  writ  in  the  nature  of  the  return,  but 
produced  affidavits  that  the  majority  were  dissenting  to  that  indorsement  or  return. 

But  by  the  Court :  The  writ  is  returned  and  on  the  file,  and  you  are  too  late  to 
quash  ;  nor  can  we  admit  any  affidavits  against  the  return  ;  and  the  motion  was 
denied. 

The  Same  Term. 
The  King  agaimt  Harvey  and  Others. 

Indictment  for  perjury,  reciting  an  indictment  preferred  at  the  sessions  against 
A.  B.  for  felony,  upon  which  the  defendants  were  produced  as  witnesses  to  prove  the 
fact,  and  the  present  indictment  sets  out  the  matter  by  them  sworn  ;  and  further 
charges  that  John  Harvey  swore,  etc.  which  was  separate,  and  so  concludes,  then  it 
goes  on,  that  two  others  and  each  of  them  swore,  etc.  and  then  adds,  that  three  more 
and  each  of  them  swore,  etc. 

An  exception  was  taken,  that  this  is  a  joint  indictment  against  many,  and  was 
therefore  bad,  because  the  perjury  of  one  cannot  be  the  perjury  of  the  other. 

Mr.  Reeve  in  support  of  it  said,  that  he  hoped  this  indictment  was  good,  for  that 
it  was  not  only  charged  that  they  had  sworn,  etc.  but  also  that  each  of  them  had 
sworn,  etc.  Crimes  [123]  are  in  their  nature  several,  and  therefore  though  the  charge 
was  only  that  they  did,  etc.  yet  it  shall  be  understood  that  each  did,  etc.  Easter 
5  Anne,  1  Salk.  382.  Trinity  10  Anne,  The  Queen  against  Marshall.  Indictment 
against  two  for  receiving  stolen  goods;  one  was  acquitted.  And  it  was  moved  in 
arrest  of  judgment,  that  it  was  not  charged  that  each  received,  etc. 

But  the  Court  said,  they  would  understand  the  charge  in  that  sense,  1  Vent.  302. 
3  Keb.  708,  The  King  against  Ihmphreys,  2  Roll.  345.  Palm.  367.  Mich.  10  Anne, 
The  Queen  against  IVilliams,  1  Salk.  384,  the  first  indictment  therefore  is  not  liable  to 
the  objection,  and  the  objection  itself  is  not  a  good  one ;  as  to  the  subsequent 
indictments. 

Lord  Chief  Justice :  Ingrossing,  beating,  etc.  may  bo  joint  acts,  but  swearing 
cannot. 

Mr.  Fazakerly  for  the  defendants  :  Such  indictments  admitted  would  introduce 
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great  confusion  ;  not  only  distinct  but  different  offences  (as  batteries,  perjuries,  etc.) 
may  como  to  be  joined  ;  the  itidictments  at  the  assizes  may  be  all  thrown  into  one, 
then  suppose  a  certiorari  or  writ  of  error  is  brought  by  one  to  remove  such  an  indict- 
ment against  twenty  or  thirty,  what  can  be  done?  the  only  way  to  prevent  this  con- 
fusion is  to  require  several  indictments  against  several  persons. 

If  this  indictment  is  to  be  considered  as  a  distinct  indictment  against  John  Harvey 
in  the  first  part  of  it,  and  then  as  another  indictment  against  the  others  in  the 
following  part  of  it,  then  the  cases  against  joining  different  offences  in  the  same 
indictment,  are  authorities  against  this  indictment,  for  then  the  offences  charged  in 
this  indictment  are  several,  one  a  several  perjury,  the  other  a  joint  one  ;  Qmen  against 
Hodgson,  Trinity  6  Anne,  two  not  indictable  together  as  scolds.  He  answered  the 
cases  of  The  King  against  Atkinson,  and  that  of  The  Queen  against  Marshall,  the  cases 
cited  on  the  other  side,  by  saying,  that  the  acts  there  charged  were  several  acts 
done  in  conjunction,  but  several  cannot  join  in  a  perjury,  for  every  one  takes  a 
distinct  oath. 

Lord  Chief  Justice  :  Where  the  act  is  such  as  several  may  join  in,  several  may 
bo  joined  in  one  indictment  for  that  act.  Now  batteries,  etc.  which  are  the  offences 
in  most  of  the  cases  cited  on  the  part  of  the  King,  are  acts  in  which  several  may  join, 
but  perjury  is  not  such  an  act,  and  therefore  several  cannot  be  joined  in  an  indict- 
ment for  perjury. 

Mr.  Justice  Page  to  the  same  effect,  and  said  further,  that  this  practice,  if  allowed, 
might  possibly  put  a  defendant  under  such  inconvenience  in  giving  evidence,  that  a 
jury  might  be  forced  to  find  him  guilty  of  an  offence,  there  was  hardly  any  colour  of 
reason  to  charge  him  with.     No  words  he  said  could  have  made  this  indictment  good. 

Mr.  Justice  Probyn  :  If  such  indictments  were  allowed,  the  evidence  given  against 
one  defendant  might  influence  the  jury  against  another,  though  it  did  not  relate  to 
his  ofi'ence,  and  theiefore  the  condemning  such  indictments  was  a  matter  of  great 
consequence  to  the  liberty  of  the  subject. 

Mr.  Justice  Lee  :  The  counsel  for  the  King  have  hardly  endeavoured  to  justify 
this  indictment  as  a  joint  one,  but  they  would  have  it  considered  as  several  indict- 
ments against  the  several  defendants.  It  would  be  very  dangerous  to  allow  several 
persons,  guilty  of  several  offences,  to  be  joined  in  one  intlictment.  Several  actions 
cannot  be  joined,  and  therefore,  as  it  seems,  several  indictments  cannot,  though  no 
cases  have  been  cited  to  prove  this  of  indictments,  yet  the  reason  seems  to  be  the 
same  with  respect  to  these  as  actions ;  so  judgment  was  arrested  and  the  defendants 
discharged. 

Easter,  Seventh  of  George  the  Second. 

The  King  against  Gibson. 

The  defendant  had  been  convicted  at  Guildhall  for  forging  a  note ;  and  now 

Mr.  Serjeant  Eyre  would  have  moved  for  a  new  trial  ;  but  it  was  objected  by  the 
counsel  for  the  King,  that  the  defendant  ought  to  be  in  Court  when  any  motion  was 
made  in  arrest  of  judgment,  or  for  a  new  trial. 

On  the  other  side  it  was  said,  that  in  the  case  of  a  motion  for  a  new  trial,  the  party 
need  not  be  in  Court,  though  they  admitted  that  in  arrest  of  judgment  he  must. 

[124]  But  this  distinction  was  not  agreed  by  the  counsel  for  the  King. 

The  whole  Court  seemed  to  think  that  the  party  ought  to  be  in  Court,  but  said 
the  counsel  might  look  into  precedents,  and  stir  it  again  before  four  days  were 
expired. 

In  the  case  of  The  King  and  Lady  Lawley,  Hilary  3  Geo.  2,  held  in  a  motion  for  a 
new  trial  or  in  arrest  of  judgment,  the  defendant  must  be  present  in  Court,  if  a  com- 
mitment is  to  be  the  consequence  of  the  judgment. 

Afterwards  the  Chief  Justice  said,  that  he  had  looked  into  precedents,  and  found 
that  it  was  settled,  that  in  all  motions,  as  well  for  new  trials,  as  in  arrest  of  judgment, 
in  a  criminal  matter,  the  defendant  ought  to  be  in  Court ;  and  so  it  was  held  in  the 
case  of  The  Queen  against  Ilidpaih,  Mich.  12  Anne,  The  King  against  Lant,  7  W.  and 
said  that  he  mentioned  it,  that  for  the  time  to  come  it  might  not  be  made  a  question, 
but  the  defendant  ought  to  appear;  and  a  rule  was  made  accordingly. 
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The  defendant  had  been  indicted  for  forging  a  note,  and  publishing  the  same 
knowing  it  to  be  forged,  and  in  the  indictment  they  had  set  forth  the  purport,  as  also 
the  note  itself ;  and  it  was  laid  different  ways.  Defendant  was  convicted,  but  upon 
the  trial  an  objection  was  taken,  that  the  purport  set  forth  was  not  agreeable  to  the 
import  of  the  note,  as  the  same  was  set  out;  and  as  the  evidence  did  not  fully  come 
up  to  the  purport  set  forth,  they  insisted  for  the  defendant  that  they  ought  to  be  at 
liberty  to  move  it  in  arrest  of  judgment  as  a  variance,  or  for  a  new  trial. 

Chief  Justice  on  the  trial  gave  them  leave  to  move  it  for  a  new  trial,  and  now 
being  moved,  it  was  insisted  that  this  import  was  the  substance  of  the  indictment, 
and  the  whole  made  one  offence,  and  the  evidence  not  coming  up  to  it,  the  defendant 
ought  to  have  been  acquitted  ;  and  insisted  further,  that  this  was  such  a  variance 
that  the  defendant  could  not  have  the  benefit  of  the  plea  auterfoits  convict.  On  the 
other  side,  this  is  not  the  substance  of  the  indictment;  it  was  unnecessary  to  have 
set  out  the  purport  where  the  note  itself  was  set  out,  and  it  was  only  the  inference  of 
the  grand  jury  upon  the  import,  and  though  that  should  be  wrong  it  is  not  material. 
Suppose  a  declaration  on  a  note  set  out,  by  virtue  whereof  the  defendant  became 
bound  to  pay  the  money  at  a  wrong  day,  that  would  not  be  material,  because  the 
note  is  the  gift  of  the  action. 

Chief  Justice  said,  the  evidence  was  strong  and  seemed  clear ;  that  the  variance 
contended  for  seemed  to  him  not  inconsistent  with  the  tenor  of  the  note  set  out ;  but 
it  was  a  matter  ex  abundant!,  and  not  necessary,  but  left  to  the  other  Judges. 

Mr.  Justice  Page  and  Mr.  Justice  Probyn  were  clear,  that  this  was  not  the  sub- 
stance of  the  indictment,  and  that  the  verdict  ought  to  stand,  and  no  new  trial  be 
granted. 

Mr.  Justice  Lee  said,  that  this  was  properly  a  motion  in  arrest  of  judgment,  it 
being  a  variance  arising  upon  the  face  of  the  record  ;  but  though  clearly  there  was  no 
inconsistency  between  the  purport  and  import,  and  therefore  not  sufficient  to  ground 
a  motion  in  arrest  of  judgment  upon  it,  agreed  that  the  gift  of  the  indictment  was 
forging  the  note  itself,  and  not  the  apprehension  of  the  jury  upon  it,  was  clearly 
against  arresting  the  judgment  or  a  new  trial. 

Chief  Justice  agreed. 

By  the  Court :  Take  nothing  by  the  motion. 

Chief  Justice :  There  is  a  difference  between  a  motion  in  a  civil  action,  where  a 
variance  appears,  though  in  a  minute  circumstance,  and  shall  affect  the  plaintiff,  and 
a  new  trial  be  granted,  or  the  judgment  arrested.  But  in  the  case  of  a  criminal 
prosecution,  if  the  offence  laid  be  proved,  though  every  circumstance  attending  it  be 
not  proved,  it  will  be  sufficient. 

Trinity,  Eighth  of  George  the  Second. 
The  King  against  Gibson. 

The  defendant  had  been  convicted  of  publishing  several  forged  notes  to  a  consider- 
able value,  and  was  fined  one  hundred  pounds,  six  months  imprisonment,  and  till  the 
fine  was  paid,  and  then  to  find  security  for  his  good  behaviour  for  seven  years. 

[125]  Mr.  Ketleby  moved,  that  he  might  be  bailed,  he  having  paid  his  fine,  and 
the  time  for  which  he  was  committed  being  expired. 

It  was  said  in  answer,  that  bail  could  not  be  opposed,  but  as  the  notes  which  he 
had  published  were  for  several  thousand  pounds,  hoped  the  Court  would  consider  of 
the  value  of  those  notes  in  the  sum  for  which  his  bail  should  stand. 

Lord  Chief  Justice  :  Li  Mr.  Ward's  case  the  Court  governed  themselves  by  taking 
bail  in  double  the  fine,  and  so  we  must  do  in  this  case. 

N.B.  This  he  mentioned  as  a  rule  now  established. 

Hilary,  Thirteenth  of  George. 
The  King  against  Morrin. 
Mr.  Serjeant  Kaby  moved  on  the  behalf  of  the  defendant,  to  quash  an  indictment 
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for  keeping  a  disorderly  house  ;  which  the  Court  refused  to  do,   saying   that   the 
defendant  ought  to  demur  to  such  indictment. 

Hilary,  Tenth  of  George. 
The  King  against  Eoper. 

Mr.  Fazakerly  moved  to  quash  an  indictment  after  the  recognizance  to  appear  to 
it  was  forfeited. 

By  the  Court :  Quashing  is  only  an  act  of  favour,  for  then  we  must  set  aside  the 
recognizance,  which  we  cannot  do  ;  this  is  a  settled  rule.     Salk.  380. 

The  Same  Term. 
The  King  against  Barkley. 

The  defendant  was  an  overseer,  and  indicted  for  not  repairing  the  highways  ;  and 
held,  that  where  a  man  hath  forfeited  his  recognizance,  the  Court  will  not  quash  the 
indictment  upon  motion  ;  for  that  indulgence  is  not  to  be  allowed  the  defendant  after 
he  is  once  in  contempt. 

And  Mr.  Justice  Fortescue  said,  there  was  no  instance  where  an  indictment  for 
such  an  offence  as  this,  was  ever  quashed  upon  motion  ;  the  defendant  ought  to  demur 
to  it,  if  there  is  any  defect  in  it. 

Easter,  First  of  George  the  Second. 

The  King  against  Morris. 

Mr.  Serjeant  Eaby  moved  to  quash  an  indictment  after  the  recognizance,  by  which 
he  was  obliged  to  bring  the  cause  to  trial,  was  forfeited ;  but  the  Court  refused  the 
motion. 

Trinity,  Tenth  of  George. 
Anonymus. 

Motion  to  quash  an  indictment  for  a  contempt  to  an  order  of  justices  of  peace, 
and  the  exception  was,  that  the  indictment  was  not  certain,  but  by  way  of  recital, 
that  whereas  ;  the  case  of  Eice  Thomas  in  Plowden,  and  The  Queen  against  Goddard  in 
Holt's  time,  2  Mod.  were  cited  to  support  the  objection. 

And  by  the  Court :  The  indictment  was  quash'd.     And 

Mr.  Justice  Fortescue  said,  that  in  civil  cases  a  recital  that  whereas  is  sufficient, 
but  not  in  criminal  cases.  So  in  civil  cases  it  is  sufficient  to  name  the  county  in  the 
margin,  but  not  so  in  criminal  cases,  which  require  the  utmost  certainty. 

[126]    Michaelmas,  Eleventh  of  George. 
The  King  against  Baker. 

The  defendant  being  indicted,  Mr.  Fazakerly  took  an  exception  to  the  indictment, 
that  it  did  not  appear  in  the  body  of  the  indictment  in  what  county  the  ofTence  was 
committed,  the  county  being  only  mentioned  in  the  margin,  which  he  said  was  not 
sufficient. 

The  Court  said,  that  this  was  an  exception  that  had  been  often  allowed,  and 
ordered  it  to  be  quashed,  unless  cause. 

The  Same  Term. 

The  King  against  Goodwin. 

The  defendant  was  indicted  upon  the  11  and  12  W.  3,  for  carrying  over  passengers 
between  Walton  and  Sudbury  on  a  Sunday,  contrary  to  that  statute. 


128  SESSIONS   CASES   ADJUDGED   IN   THE  SESS.  CAS.  127. 

And  Mr.  Reeve  moved  to  quash  this  indictment,  because  by  the  statute  which 
creates  this  offence  there  is  another  penalty  prescribed,  which  is  by  warrant 
and  distress,  and  therefore  the  offence  was  not  indictable.  1  Mod.  38.  Show.  398. 
1  Vent.  63.     1  Sid.  439. 

The  Court  denied  to  quash  the  indictment  upon  motion,  for  it  was  an  offence  of 
too  high  a  nature,  and  the  defendant  must  plead  or  demur  to  it ;  and  on  demurrer, 
Easter  11  Geo.  the  defendant  had  judgment;  for  it  is  not  an  offence  indictable,  for 
the  statute  gives  no  such  remedy. 

The  Same  Term. 

The  King  against  Chandler. 

The  defendant  was  indicted  at  the  Quarter-Sessions  for  secreting  P.  S.  who  was 
big  with  an  illegitimate  ftetus,  in  order  to  prevent  her  from  giving  evidence  who  was 
the  father  of  it.  The  defendant  demurred  to  this  indictment ;  and  the  Court  adjudged 
it  to  be  ill,  and  the  indictment  was  quashed  ;  for  the  justices  of  peace  have  no  juris- 
diction till  the  bastard  be  born,  and  there  is  no  such  thing  in  the  law  as  an  illegitimate 
fcetus,  for  till  it  was  born  it  could  not  be  a  bastard. 

Easter,  Twelfth  of  George. 

The  King  against  Ware. 

The  defendant  was  indicted  for  a  misdemeanor  ;  and  on  demurrer  to  the  indict- 
ment Mr.  Serjeant  Chaple  took  an  exception  to  it,  that  by  the  caption  it  appeared 
to  be  taken  at  a  sessions  held  on  such  a  day  next  after  the  Feast  of  St.  Ephany,  when 
it  should  be  Epiphany,  which  is  the  proper  time  for  holding  the  sessions  after 
Christmas  ;  but  that  this  is  at  a  different  time  from  that  prescribed  by  the  statute. 
For  Epiphanius  in  the  Roman  Calendar  denotes  a  saint's  day  consecrated  to  the 
memory  of  one  of  that  name.  Bishop  of  Salamis  in  the  island  of  Cyprus,  in  the  time 
of  Theodosius  the  Emperor,  and  falls  out  in  March  ;  so  it  must  be  presumed  the 
indictment  was  taken  at  an  improper  time.  Upon  this  reason  the  Court  held  the 
indictment  ill,  and  gave  judgment  for  the  defendant. 

Trinity,  Twelfth  of  George. 

The  King  against  Smith. 

The  defendant  was  found  guilty  on  an  indictment  for  making  great  noises  in  the 
night  with  a  speaking  trumpet,  to  the  disturbance  of  the  neighbourhood  ;  which  the 
Court  held  to  be  a  nusance,  and  fined  the  defendant  five  pounds. 

[127]    The  Same  Term. 

The  King  against  Parr. 

The  defendant  was  indicted  for  laying  timber  so  near  a  chimney,  that  if  the 
chimney  should  fire  the  wood,  the  wood  might  endanger  the  burning  the  village  ; 
and  on  demurrer  judgment  was  given  for  the  defendant,  this  being  a  matter  which 
was  not  indictable. 

Michaelmas,  Twelfth  of  George. 

Anonymus. 

Mr.  Serjeant  Girdler  excepted  to  an  indictment  in  arrest  of  judgment  for  steal- 
ing a  negotiable  note  out  of  the  pocket  of  J.  S.  and  tearing  it,  because  it  is  not  said 
at  what  place  this  was  done  ;  and  the  word  there  which  follows  must  be  said  to 
have  relation  to  something  preceding,  so  here  is  a  defective  charge,  and  the  whole 
is  vitiated. 
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By  the  Court :  This  is  only  surplusage. 

And  Mr.  Justice  Fortescue  said,  in  an  indictment  of  trespass  the  bounds  and 
buttals  of  the  place  where  such  trespass  is  committed,  may  bo  set  forth,  yet  he  never 
knew  an  indictment  thus  drawn,  tho'  it  would  be  very  good  notwithstanding  such 
a  clause  was  inserted. 

Hilary,  Thirteenth  of  George. 

The  King  against  White. 

The  defendant  was  indicted  for  disobeying  an  order  of  two  justices,  made  upon 
the  overseers  of  the  poor  and  church-wardens  of  a  parish,  to  relieve  a  necessitous 
person  with  such  a  sum  of  money  as  was  sufficient  for  her  maintenance. 

Mr.  Serjeant  Baynes  moved  to  quash  it,  because  it  was  too  loose  and  uncertain. 

By  the  Court :  First  move  to  quash  the  order  of  two  justices,  and  then  you  will 
be  proper  to  move  to  quash  the  indictment. 

Second  exception  :  The  indictment  is  laid  with  a  recital,  and  that  form  was  held 
to  be  vitious  in  the  case  of  The  King  against  Growhurst. 

The  Court  said,  then  you  may  demur  to  it. 

The  Same  Term. 

The  King  against  Hall. 

The  defendant  was  indicted  for  an  offence  done  contrary  to  the  statute  relating 
to  the  regulation  of  the  woollen  manufacture  in  the  West-Riding  of  the  county  of 
York,  which  set  forth,  that  whereas  the  Act  of  Parliament  was  made  such  a  day, 
etc.  An  exception  was  taken  to  this  indictment  in  order  to  quash  it ;  that  the 
words  that  whereas  in  the  beginning  of  the  indictment  govern  the  whole,  and  are 
only  a  recital  of  a  fact,  but  no  express  charge.  So  held  in  The  King  against 
Jefferson,  where  the  indictment  was  quashed  for  that  fault.  And  a  rule  was  made 
to  shew  cause  why  this  indictment  should  not  be  quashed.  Cases  cited,  Salk.  371. 
Comb.  213.     1  Mod.  73. 

The  Same  Term. 

The  King  against  Hartley. 

Moved  to  quash  an  indictment,  because  in  the  caption  it  is  not  said  in  what  county 
the  borough  of  Leeds  is. 

By  the  Court:  You  come  too  early  in  this  motion,  for  since  it  is  an  indictment 
returned  in  this  term  into  this  Court,  a  fault  in  the  caption  may  be  amended  the  same 
term  in  which  it  is  removed  up  hither.  The  case  of  The  King  against  Dearling  was 
cited  as  to  the  amendment.     Stile  85.     1  Saund.  249. 

[128]    Michaelmas,  First  of  George  the  Second. 

The  King  against  Edgar. 

Moved  to  quash  an  indictment,  which  charges  that  the  defendant  had  not  sent 
a  cart  or  carriage,  but  omits  to  say  where  the  defendant  was  to  go,  or  what  service 
he  was  to  do,  and  therefore  no  offence  was  laid  against  the  defendant ;  whereas  it 
should  have  been  for  not  coming  to  assist  in  repairing  the  highways  with  his  cart  on 
notice  given  by  the  surveyor.  Cases  cited  2  Keb.  302,  303,  and  a  rule  was  made  to 
shew  cause  why  the  said  indictment  should  not  be  quashed. 

Trinity,  Tenth  of  George. 

The  King  against  Pollard. 

The  Statute  1  Anne  makes  receiving  and  buying  stolen  goods  felony,  and  the 
5  Anne  c.  31,  recites  the  first  statute,  and  makes  a  provision  that  the  offender  maybe 
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prosecuted  for  a  misdemeanor,  if  the  principal  cannot  be  taken  and  convicted.  The 
defendant  was  indicted  for  receiving  stolen  goods,  and  the  indictment  was  contrary 
to  the  form  of  the  statute  generally,  without  saying  feloniously.  It  was  objected, 
that  this  indictment  was  insufficient  and  uncertain,  because  it  did  not  shew  upon 
what  statute  the  defendant  was  prosecuted,  whether  for  the  felony  or  the  mis- 
demeanor. 

But  by  the  whole  Court :  The  indictment  is  good,  for  though  this  offence  be  made 
a  felony  by  the  first  statute,  yet  the  second  provides  that  the  party  may  be  prosecuted 
for  a  misdemeanor ;  and  it  is  at  the  election  of  the  prosecutor  on  which  of  the 
statutes  he  will  proceed.  But  this  indictment  shall  be  intended  to  be  an  indict- 
ment for  the  misdemeanor  only,  because  it  is  more  beneficial  for  the  party.  This 
present  indictment  is  agreeable  to  all  the  forms  of  indictments  in  such  cases  since 
the  statute. 

Michaelmas,  Twelfth  of  George. 
The  King  against  Dupee. 

Mr.  Marsh  moved  to  quash  an  indictment  which  set  forth,  that  the  defendant 
took  upon  him  to  personate  one  A.  B.  clerk  to  Henry  Harper  Esq;  one  of  His 
Majesty's  justices  of  the  peace,  with  an  intent  to  extort  money  from  several  people, 
in  order  to  procure  their  discharge  from  some  misdemeanors  for  which  they  stood 
committed. 

The  Court  would  not  quash  it,  but  said,  the  defendant  might  demur  to  the 
indictment. 

Hilary,  Second  of  George  the  Second. 

The  King  against  Mallard. 

The  defendant  was  indicted,  for  that  he  within  fifteen  miles  of  the  City  of  London 
did  burn  stock-bricks  and  place-bricks  together,  contrary  to  the  statute.  An  exception 
was  taken  to  this,  that  the  Statute  12  Geo.  1,  which  creates  this  an  offence,  prescribes 
a  penalty  of  two  shillings  per  thousand  to  be  recovered  by  action  of  debt,  in  the  name 
of  the  master,  etc.  and  therefore  an  indictment  is  not  proper.  Answer  :  As  to  the 
fact  of  burning  place-bricks  and  stock-bricks  together,  no  power  of  amercing  is  given 
to  the  warden  of  the  company,  and  an  indictment  would  lie  for  a  breach  of  the  King's 
law  ;  in  2  Vent.  267,  187,  it  is  laid  down  as  a  rule  by  Manhood,  Chief  Baron,  Mod. 
238,  that  where  a  statute  giveth  a  forfeiture  either  for  nonfeasance  or  misfeasance, 
the  King  shall  have  it ;  so  in  11  Co.  68.     1  Mod.  134. 

Lord  Chief  Justice  Raymond  :  This  last  case  was  denied  by  Holt  to  be  law  ;  so  in 
2  Inst.  163.  Whenever  an  Act  of  Parliament  doth  generally  prohibit  any  thing,  the 
party  grieved  shall  not  have  his  action  only  for  his  private  relief ;  but  the  offender 
shall  be  punished  at  the  King's  suit  for  the  contempt  of  his  laws. 

[129]  Contra;  no  indictment  is  given  by  this  Act ;  and  it  not  being  an  offence 
before,  you  can  have  no  remedy  but  what  is  prescribed  by  the  statute. 

The  Court  said,  this  penalty  is  in  the  nature  of  a  debt  due  to  the  King,  and  you 
must  sue  for  it  in  the  Exchequer,  and  the  indictment  will  not  lie.  Judgment  for  the 
defendant  on  demurrer. 

N.B.  This  statute  was  altered  the  sessions  following. 

Easter,  Second  of  George  the  Second. 
The  King  against  Wind. 

The  defendant  was  indicted,  for  that  he  riotously  did  break  the  prosecutor's  pails, 
and  took  away  several  of  his  etigines.     The  defendant  was  found  guilty  at  the  trial. 

And  Mr.  Serjeant  Darnall  moved  in  arrest  of  judgment,  that  the  indictment  was 
faulty,  because  the  riot  is  not  said  to  be  done  (vi  and  armis)  with  force  and  arms, 
which  words  are  intirely  left  out  of  the  record ;  2  Keb.  133,  The  King  against  fVatson, 
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an  exception  was  taken  to  an  indictment  of  forcible  entry,  for  that  the  defendants 
did  riotously  and  unlawfully  enter  into  a  close,  but  did  not  say  vi  and  armis,  and  also 
they  did  not  say  where  the  close  was  ;  and  it  was  quashed  by  the  Court. 

Mr.  Lacey  on  the  rule  to  shew  cause  :  The  indictment  concludes  against  the  peace, 
though  the  force  and  arms  are  omitted  ;  but  these  words  are  not  material,  if  there 
be  any  words  in  the  indictment  that  are  tantamount  to  them ;  as  in  an  indictment 
for  forging,  etc.  after  conviction  and  judgment  given,  an  exception  was  taken  to  it, 
that  the  indictment  did  not  .say,  quod  contrafecit  falso  ;  but  the  Court  held  that 
the  word  contrafecit  necessarily  implied  in  it  the  word  falso,  and  so  not  material 
whether  falso  was  expressed  or  omitted;  Stiles  Kep.  12.  Salk.  384,  in  the  case  of 
Smith  against  Brown,  7  Anne,  in  an  appeal  of  murder,  held  good  without  this.  But 
at  all  adventures  this  case  is  within  the  provision  of  the  statute  37  H.  8,  eh.  8, 
which  expressly  provides,  that  indictments  lacking  vi  and  arrais,  shall  be  good  and 
effectual  in  law,  as  any  indictments,  etc.  having  those  words  comprized  in  them. 
And  agreeable  to  the  provision  of  this  statute  is  the  case  resolved  in  Cro.  Jam.  345, 
Cramlington's  case,  reported  also  in  2  Bulst.  208.  The  defendant  was  indicted  for  a 
rescous,  and  an  exception  was  taken  to  it,  that  it  wants  the  words  vi  and  armis  ; 
but  Coke  was  of  opinion  it  was  a  good  indictment  without  them,  and  Dodderidge 
held  the  word  recussit  implies  it  to  be  done  with  force,  and  held  it  good  ;  Hart's 
case,  Cro.  Jam.  472,  indicted  for  a  rescous,  and  assigned  for  error,  that  it  was  not 
vi  and  armis,  but  over-ruled  ;  for  though  it  was  error  at  common  law,  yet  made 
good  by  the  Statute  of  37  H.  8,  Poph.  206,  indicted  for  stopping  a  way,  and  Jones 
held  the  indictment  was  well,  though  it  wanted  vi  and  armis  ;  because  he  who  is 
supposed  to  stop  the  way  is  owner  of  the  land  ;  2  Lev.  22,  indicted  for  forgery, 
and  error  assigned,  that  the  indictment  wanted  vi  and  armis,  and  it  is  not  for  a 
nonfeasance  but  a  malefeasance  ;  and  Jones  held  that  it  was  cured  by  the  express 
words  of  the  Statute  37  H.  8,  and  relied  on  Hart's  case;  and  the  other  three  Judges 
at  last  agreed  with  him,  that  the  vi  and  armis  being  omitted,  was  cured  by  the 
statute;  Show.  339,  indicted  for  shooting  with  hail-shot,  contrary  to  the  Statute  of 
the  2  and  3  Edw.  6,  and  on  error  it  was  urged  there  was  no  vi  and  armis,  but  not 
allowed,  for  that  is  needless ;  same  case  4  Mod.  49.  Here  the  defendant  is  found 
guilty  of  riotously  breaking  and  taking  away  ;  the  exception  seems  to  come  a  little 
behind  hand  ;  for  as  it  is  found,  the  fact  can  hardly  be  said  to  have  been  peaceably 
done.     Tucker's  case,  Comberb.  2.57. 

Mr.  Serjeant  Darnall  in  answer  said,  the  calling  it  a  riot  does  not  import  it  was 
done  with  force,  but  the  fact  is  left  as  evidence  to  the  jury.  An  assault  and  battery 
cannot  be  supplied  without  vi  and  armis  ;  the  Statute  37  H.  8,  only  supplies  the  want 
of  setting  out  the  particular  instruments,  as  swords,  staffs,  and  knives  ;  1  Vent.  265. 
If  an  indictment  be  brought  for  breaking  down  a  man's  rails,  that  is  but  a  trespass, 
and  not  indictable  ;  but  if  it  be  said  to  be  done  vi  and  armis,  the  whole  description 
of  the  force  is  included,  and  describes  a  breach  of  the  peace;  The  King  against  Solehy. 
That  in  Cro.  Jam.  is  [130]  excussit,  and  held  to  imply  a  force ;  but  as  to  its  being 
after  a  verdict,  that  makes  no  difference. 

Lord  Chief  Justice  Raymond  :  Does  not  the  word  riotously  in  the  indictment 
imply  a  force  1  I  think  it  is  a  force  ;  for  how  can  there  be  a  riotous  assembly  and 
breaking  down  pails  without  an  act  of  force?  and  if  on  the  trial  there  had  been  no 
proof  of  a  riot,  the  defendant  could  not  have  been  convicted. 

The  Clerk  of  the  Crown  informs  us,  that  about  six  years  ago  an  indictment  for  an 
assault  and  battery  was  held  good,'  without  the  words  with  force  and  arms. 

And  Mr.  Justice  Reynolds  :  The  word  riotously  signifies  the  manner  of  doing  the 
fact,  and  does  not  relate  to  the  intention  of  doing  a  thing  without  going  farther. 

Mr.  Justice  Probyn  accords.     Rule  to  arrest  the  judgment  was  discharged. 

Trinity,  Tenth  of  George. 

The  King  against  Walker. 

An  indictment  was  found  against  the  defendant  for  exercising  a  trade  contrary  to 
the  Statute  5  Eliz.     And  being  removed  hither  by  certiorari, 
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Mr.  Fazakerly  took  an  exception  to  the  caption,  which  was  thus,  Be  it  remembered 
that  at  the  General  Quarter-Sessions  of  the  Peace,  held  at  K.  in  the  county  of  W.  etc. 
by  adjournment,  and  said  it  was  not  sufficient  to  say  at  the  sessions,  etc.  by  adjourn- 
ment ;  but  they  ought  to  have  shewn  regularly  when  the  sessions  were  held,  and  so 
have  shewn  that  the  sessions  was  regularly  continued  to  this  adjournment. 

And  Mr.  Justice  Fortescue  held  this  a  good  exception.  And  a  rule  was  made  to 
shew  cause  why  it  should  not  be  quashed,  which  was  afterwards  made  absolute. 
Comberb.  418.  ' 

Trinity,  Ninth  of  George. 

The  King  against  Tomlinson. 

Upon  motion  to  quash  an  indictment  for  a  trespass,  quare  vi  and  armis, 
Mr.  Justice  Fortescue  said,  that  an  indictment  does  not  lie  properly  in  any  case 
but  where  the  publick  have  some  prejudice,  and  as  the  entring  the  close  of  the 
prosecutor  was  a  mere  private  injury,  he  ought  to  have  his  remedy  by  action,  and 
not  by  indictment.  This  differs  from  the  case  of  an  assault,  for  which  a  man  may 
have  both  an  action  and  an  indictment.  For  where  a  person  is  beaten,  assaulted  and 
maimed  in  his  limbs,  the  publick  suffers  a  loss  by  his  being  rendered  unfit  for  service  ; 
for  the  King  and  his  country  are  interested  in  every  man's  life,  and  the  preservation 
of  his  limbs.  1  Mod.  71.  Before  the  statute,  the  King  had  a  fine  upon  common 
trespases  quare  vi  and  armis. 

Easter,  Second  of  George  the  Second. 
The  King  against  Longbottom  and  Another. 

The  defendant  was  indicted  for  subornation  of  perjury,  which  set  forth  that  they 
two  and  each  of  them  did  suborn  four  several  persons,  and  each  of  them  to  swear  that 
two  persons  named  in  the  indictment,  who  had  been  prosecuted  at  the  suit  of  the 
King,  were  guilty  in  the  premisses,  as  found  by  the  jury  in  that  indictment. 

Moved  on  the  part  of  the  prosecutor  to  quash  it,  because  it  is  laid  that  they  and 
each  of  them  did  suborn,  which  is  making  both  the  defendants  guilty  of  one  offence. 

By  the  Court :  So  they  may. 

Another  exception ;  the  evidence  set  out  in  the  indictment  is  too  general  to 
support  it ;  and  the  Court  agreed  that  it  was  so,  and  made  a  rule  to  shew  cause. 

N.B.  This  was  a  motion  on  the  behalf  of  the  prosecutor,  for  the  Court  will  never 
quash  an  indictment  for  perjury  or  subornation  on  the  part  of  the  defendant. 

[131]    Michaelmas,  Third  of  George  the  Second. 
The  King  against  Bell. 

The  defendant  was  indicted  for  persuading  the  master  of  a  coal  vessel  not  to- 
sell  his  coals  at  the  port  of  Boston,  in  order  to  raise  the  price  of  coals  and  make 
them  dear. 

Moved  to  quash  this  indictment  upon  the  very  form  of  it,  there  being  no  conspiracy 
laid,  nor  any  day  mentioned  when  the  fact  was  done.  On  the  rule  to  shew  cause  it  was- 
quashed,  no  cause  being  shewn. 

Hilary,  Third  of  George  the  Second. 

The  King  against  Saunders. 

Mr.  Yate  moved  to  quash  an  indictment  taken  at  the  General  Quarter-Sessions  of 
the  Peace  held  at  Bristol  on  the  17th  day  of  September,  by  adjournment,  on  this 
exception,  that  the  time  when  the  original  sessions  commenced  was  not  set  forth  in 
the  indictment,  which  is  necessary  to  be  done,  because  the  meeting  of  the  justices  is- 
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settled  by  the  2  H.  5,  c.  4,  and  any  act  of  the  justices  done  at  a  different  time  from 
that  which  is  appointed  by  the  Act  of  Parliament  for  them  to  do  business  at,  is 
striotly  irregular  and  void,  unless  the  continuation  of  the  sessions  is  set  forth  by  the 
adjournments  from  time  to  time  ;  the  case  of  The  King  against  Walker  maintains  this 
objection. 

The  Court  agreed  there  was  a  difference  between  an  order  of  sessions  held  by 
adjournment  and  an  indictment  taken  at  a  sessions  adjourned  ;  for  in  the  first  case 
the  order  is  bad,  if  it  be  not  shewn  when  the  original  sessions  began,  because  the  appeal 
must  be  made  to  the  ne.xt  sessions,  to  which  the  power  of  the  justices  is  confined  by 
the  statute ;  but  in  the  latter  case  an  indictmeut  may  be  taken  at  any  time,  the  power 
of  the  justices  in  that  respect  being  general,  but  in  the  other  confined  by  the  statute. 
But  they  thought  the  case  of  The  King  against  IFalker  an  authority  settled,  from 
which  they  would  not  recede;  though  there  was  no  great  reason  for  establishing  it; 
and  upon  the  resolution  of  that  case  they  quashed  this  indictment,  as  the  same  day 
they  arrested  the  judgment  in  an  indictment  of  the  same  sort,  for  exercising  a  trade, 
on  the  same  exception  ;  Tlie  King  against  Fisher. 

Michaelmas,  Third  of  George  the  Second. 

The  King  against  Taylor. 

Mr.  Serjeant  Girdler,  moved  to  quash  an  indictment  found  against  Anne  Taylor 
the  wife  of  John  Taylor,  which  set  forth  that  she  was  a  slanderer  and  a  common 
disturber  of  the  King's  peace,  and  that  she  loaded  one  J.  S.  with  divers  contumelies 
in  his  own  house.  The  exception  was,  that  this  was  too  general  a  charge,  and 
came  within  the  case  of  barretry,  and  too  trivial  an  offence  for  an  indictment, 
1  Lev.  299.  1  Mod.  Rep.  451,  the  indictment  should  have  charged  her  with 
being  a  publick  brawler,  6  Mod.  11.  Cro.  Jam.  19,  20.  Indictments  ought  to  be 
certainly  laid,  and  not  in  general  terms.  On  the  rule  to  shew  cause,  the  Court  quashed 
the  indictment,  for  (a  brawler)  is  a  known  term  and  necessary  to  be  used. 

Easter,  Third  of  George  the  Second. 
The  King  against  Martha  Brian. 

The  defendant  was  indicted  for  attempting  to  defraud  one  Langley,  a  mercer  in 
Lud-gate-Street,  of  some  pieces  of  velvet  and  silks,  pretending  she  was  servant  to 
a  lady  his  customer  who  wanted  the  goods,  and  that  she  was  to  carry  them  back 
with  her.  This  appeared  on  the  evidence  at  Guildhall  before  my  Lord  Chief  Justice 
Raymond,  and  the  prosecutor  suspecting  her  refused  to  let  her  have  the  goods  she 
asked  for,  and  which  were  mentioned  in  a  letter  she  said  was  sent  by  the  lady  ; 
he  carried  her  before  a  justice  of  the  peace,  she  was  found  guilty  on  that  indictment ; 
and  now  moved  in  arrest  of  judgment,  [132]  that  by  the  record  it  does  not  appear 
she  made  use  of  any  false  tokens,  and  then  it  is  not  an  indictable  offence ;  The  King 
against  Jones,  Salk.  379.  6  Mod.  105.  And  as  it  appeared  that  she  did  not  get 
any  of  the  prosecutor's  goods  into  her  possession,  she  cannot  be  charged  by  force 
of  the  statute  33  H.  8,  c.  7,  and  that  has  been  resolved,  1  Vent.  304.  5  Mod.  18, 
and  therefore,  as  no  damage  has  accrued  by  this  attempt  of  the  defendant,  she  ought 
to  be  freed  of  the  judgment,  6  Mod.  311,  and  there  is  no  authority  to  support  this 
indictment. 

On  the  other  side  it  was  said,  that  the  prosecutor  is  a  tradesman,  so  the  attempt 
is  publick  in  its  own  nature.  This  is  an  indictment  at  common  law,  and  the  fact 
is  a  misdemeanor.  No  action  would  lie  in  this  case,  which  is  the  reason  given  in 
the  books  quoted,  why  an  indictment  should  be  maintained.  But  judgment  was 
arrested. 

The  Same  Term. 

The  King  against  Clendon. 

Moved  in  arrest  of  judgment  on  an  indictment  for  making  an  assault  and  battery 
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the  5th  day  of  November,  on  Mary  the  wife  of  William  Beatniffe  and  another.  The 
exception  was,  that  the  indictment  is  against  one  person  for  beating  of  two  others, 
which  are  two  distinct  facts,  and  ought  not  to  be  charged  in  the  same  indictment. 
It  was  answered,  that  with  respect  to  the  Crown  it  is  but  as  one  offence,  and  no 
inconvenience  can  happen  to  the  party. 

By  the  Court :  The  crimes  may  be  diflferent,  here  may  be  distinct  and  separate 
judgments  and  verdicts,  and  the  facts  cannot  be  join'd ;  judgment  arrested. 

MICHAELMA.S,    FOURTH   OF   GeORGE   THE   SECOND. 

The  King  against  Eogers. 

The  defendant  was  indicted  for  exercising  a  trade  in  the  borough  of  Daventry, 
not  having  served  an  apprenticeship,  and  concluded  contrary  to  the  charter  of  the 
borough. 

Moved  to  quash  this  indictment,  because  the  conclusion  is  wrong ;  a  charter 
cannot  restrain  a  man  from  using  a  trade  that  has  not  served  an  apprenticeship  ; 
but  the  Statute  5  Eliz.  creates  it  an  offence,  and  therefore  the  indictment  should  say 
that  it  was  done  against  the  form  of  the  statute  ;  and  a  rule  was  made  to  shew  cause. 

Hilary,  Fourth  of  George  the  Second. 
The  King  against  Stoughton. 

The  defendant  was  indicted  for  a  nusance,  in  erecting,  or  causing  to  be  erected, 
a  hedge  across  an  highway,  and  for  digging,  or  causing  to  be  dug,  a  ditch  there.  To 
this  indictment  the  defendant  demurred  for  uncertainty,  which  could  not  be  made  good 
by  intendment,  agreeable  to  the  cases  in  Salk.  342,  371,  The  King  against  Slacker, 
where  a  charge  in  the  disjunctive  was  held  ill ;  5  Mod.  137.  2  Roll.  Abr.  81.  Lamb. 
Just.  book.  4,  c.  .5.  To  this  it  was  answered,  that  the  indictment  set  forth,  that  the 
defendant  continued  this  nusance  for  two  years,  and  that  is  a  matter  indictable  of 
itself,  and  every  continuance  is  a  new  offence. 

Another  exception,  that  the  hedging  and  ditching  are  not  laid  distinct  in  this 
indictment,  but  all  the  charge  is  involved  in  the  disjunctive.  And  at  another  day  an 
exception  was  taken  to  the  caption  of  the  indictment,  for  that  it  is  said  to  be  taken 
before  A.  B.  and  C.  I).  Esq;  keepers  of  the  peace,  etc.  but  this  does  not  shew  they 
were  justices  of  the  peace,  and  then  they  had  not  any  authority  to  take  cognizance  of 
this  offence. 

The  way  where  this  hedge  is  supposed  to  be  erected  is  laid  to  be  a  common  foot- 
way, and  properly  it  ought  to  appear  to  be  the  King's  highway,  which  is  not  so  laid 
in  this  indictment. 

Mr.  Reeve  for  the  King,  in  answer  to  the  exception  taken  to  the  caption,  said  it 
was  certain  enough,  for  the  caption  mentions  them  to  be  keepers  of  the  peace,  and 
also  justices  [133]  assigned  to  hear  and  determine  divers  felonies,  etc.  and  in  2  Rolls 
95,  keepers  of  the  peace  are  held  equivalent  to  justices  of  the  peace.  As  to  the 
exception  of  its  being  laid  in  the  indictment  to  be  a  common  foot-way,  and  not  the 
King's  highway,  it  is  there  laid  to  be  a  common  foot-way  time  out  of  mind,  for  all  the 
King's  subjects  to  pass  and  repass,  which  is  a  proper  description.  As  to  the  first  and 
grand  exception,  that  the  defendant  ilid  erect,  or  cause  to  be  erected,  it  is  in  its 
nature  the  same  offence,  for  if  he  causes  an  hedge  to  be  erected  across  a  way,  it  is  the 
same  thing  as  if  he  had  made  it  himself ;  but  the  indictment  goes  on,  and  charges 
that  the  defendant  continued  the  erection  of  this  hedge,  so  that  if  he  did  not  cause 
it  to  be  made,  yet  if  he  himself  continues  it  after  it  is  made,  that  is  sufficient  to 
maintain  the  indictment. 

To  this  it  was  replied,  that  the  question  was,  whether  this  way  is  described  to  be 
such  a  way  as  the  King's  subjects  have  a  right  to  pass  ;  for  possibly  it  may  be  only  a 
permissive  way,  and  the  contiiniance  of  this  hedge  is  so  uncertainly  alleged,  that  it  is 
no  offence. 

Court :  Keepers  of  the  peace  is  not  a  right  description  of  those  persons  that  act 
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under  His  Majesty's  commission  of  the  peace,  and  the  words  following  were  the 
commission  of  oyer  and  terminer  only.  The  way  is  laid  to  be  a  common  foot-way 
time  out  of  mind,  for  all  the  King's  subjects,  and  that  is  enough  ;  this  laying  of  the 
erection  is  wrong  in  the  disjunctive  ;  the  continuance  must  be  the  same  offence,  for  it 
does  not  appear  that  the  defendant  raised  it.  Afterwards  in  Easter  term  following 
judgment  was  given  for-  the  defendant,  upon  the  authority  of  the  case  of  The  King 
against  Stacker,  Salk.  371. 

Trinity,  Ninth  of  George. 

The  King  against  Henshaw. 

The  defendant  was  indicted  for  speaking  the  following  scandalous  words,  "Thou 
hast  stolen  fifteen  gallons  of  brandy  ;  thou  art  a  thief,  and  I  will  prove  thee  one." 
Quash'd  upon  demurrer. 

The  Same  Term. 
The  King  against  Sayer. 

The  defendant  was  indicted  for  saying  of  several  justices  of  the  peace  they 
were  come  to  put  an  imposition  on  the  country  ;  but  the  words  were  not  charged 
to  be  spoken  of  them  in  the  execution  of  their  office. 

Another  part  of  the  indictment  was  for  saying  of  one  of  the  justices,  He 
encourages  extortion,  but  does  not  conclude  against  the  peace,  which  omission  in 
Cro.  Jam.  527,  was  held  ill,  Lamb.  Just.  b.   4,  c.  5. 

And  Mr.  Fazakerly  for  the  defendant  moved  to  quash  it ;  but  the  Court  refused 
to  quash  it,  and  said  that  quashing  was  a  mere  indulgence,  and  the  defendant  must 
demur  to  it,  if  he  will  take  any  advantage  of  its  defects. 

Trinity,  Eleventh  of  King  George. 
The  King  against  Edgar. 

The  defendant  was  indicted  for  that  he  made,  composed  and  writ  a  scandalous 
libel  against  one  Lambert  a  church-warden  and  others,  wherein  were  these  words, 
Here  is  three  cockels  in  this  place  (meaning  cuckolds)  we  now  (meaning  know)  them 
well,  he  (meaning  Lambert)  is  a  nave  (meaning  knave)  he  cheats  and  rongs  (meaning 
wrongs)  the  county,  and  is  the  cur  of  a  son  of  a  whore.  The  defendant  demurred  to 
this  indictment. 

And  Mr.  Fazakerly  moved  for  the  defendant  to  have  it  quashed,  because  these 
words  are  not  intelligible,  and  want  a  meaning,  and  therefore  are  not  injurious  to  the 
prosecutor,  nor  indictable. 

Lord  Chief  Justice  Raymond  :  The  present  libel  is  plain  to  all  men,  and  easily  to 
be  understood,  and  it  would  be  hard  that  a  Court  of  Justice  must  not  understand  it 
is  spelt  badly,  when  all  the  world  besides  make  no  scruple  to  find  the  signification  of 
the  words;  [134]  and  if  men  were  not  to  be  punished  for  speaking  of  these  sorts  of 
words,  what  an  inundation  of  scandal  would  be  let  in  upon  us  1 

And  Mr.  Justice  Fortescue  cited  the  case  of  The  Queen  against  Hunt,  where  the 
defendant  was  set  in  the  pillory  for  a  libel  which  had  oidy  the  first  and  last  letter  of 
the  name ;  for  the  Court  there  said  they  would  make  it  sense,  and  here  the  Court 
gave  judgment  for  the  King. 

Michaelmas,  Twelfth  of  George. 

The  King  against  Smith. 

Mr.  Serjeant  Probyn  moved  to  quash  an  indictment,  which  set  forth  that  the 
defendant  in  discourse  spoke  these  words,  "  G — -d  damn  the  mayor,"  but  there  is 
nothing  mentioned  besides,  to  fix  them  to  be  spoken  of  the  Mayor  of  Wallingford  in 
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the  execution  of  his  office,  nor  of  whom  the  discourse  was  had ;  he  cited  1  Vent.  10, 
16.     6  Mod.  125. 

By  the  Court:  We  will  not  quash  this  indictment,  for  words  spoken  of  a  magis- 
trate are  too  great  an  offence  to  be  indulged  with  such  a  favour.  The  defendant  may 
demur  to  it. 

The  Serjeant  said,  it  will  be  hard  to  make  these  words  indictable,  for  at  most 
they  are  but  saucy  words. 

But  Mr.  Justice  Fortescue  said  they  were  very  indecent. 

Easter,  Twelfth  of  George. 
The  King  against  How. 

The  defendant  was  indicted  for  speaking  certain  scandalous  words  of  Sir  Nicholas 
Carew  a  justice  of  the  peace  ;  and  for  obstructing  the  said  justice  in  the  execution  of 
his  office.  But  the  indictment  neither  set  forth  the  words  that  were  spoken,  nor 
in  what  manner  the  defendant  obstructed  the  justice  in  the  execution  of  his  office. 
The  defendant  demurred  generally,  and  the  Court  was  clearly  of  opinion  for  him  ; 
for  the  indictment  ought  to  have  set  forth  the  words,  that  the  Court  might  judge 
of  them  whether  indictable  or  not,  and  it  ought  also  to  have  set  forth  in  what 
manner  he  was  obstructed  in  his  office,  so  that  the  Court  might  judge  whether  it  was 
an  obstruction  or  not;  and  the  indictment  being  ill  in  both  respects,  the  Court  gave 
judgment  for  the  defendant. 

N.B.  The  Court  agreed  in  this  case,  "  That  if  an  indictment  contains  two  distinct 
charges,  for  two  distinct  and  independent  offences;  and  the  defendant  demurs 
generally;  though  one  of  the  offences  be  not  indictable;  or  be  insufficiently 
alledged ;  yet  there  shall  be  judgment  for  the  King ;  if  the  other  offence  be 
indictable  and  sufficiently  alleged  ;  for  an  indictment  may  be  good  in  part  and 
bad  in  part. 

Trinity,  Twelfth  of  George. 

The  King  against  Newport. 

At  Guildhall,  before  Raymond  Chief  Justice. 

An  information  for  a  libel  setting  forth,  that  the  defendant  caused  to  be  printed 

and  published  a  scandalous  libel,  called  the  Post-Boy  of  to in  which 

was  contained  the  following  scandalous  passage,  and  so  set  forth  the  paragraph. 
Upon  the  trial  it  appeared,  that  the  defendant  brought  the  paragraph  to  the  printer, 
and  desired  him  to  publish  it  in  the  Post-Boy. 

And  the  Chief  Justice  was  of  opinion,  that  this  evidence  did  not  support  the 
information,  which  charges  him  as  publisher  of  the  whole  paper,  whereas  it  now 
appears  he  was  only  concerned  in  part  of  it ;  so  the  defendant  was  acquitted. 

Hilary,  Second  of  George. 

Moved  to  quash  an  indictment  for  calling  the  prosecutor  a  whore,  and  thou  hast 
a  bastard,  because  it  is  more  proper  to  bring  an  action  for  speaking  of  these 
words,  [135]  if  they  are  scandalous  and  prejudicial  to  her,  and  a  rule  was  made  to 
shew  cause  why  such  indictment  should  not  be  quashed  for  the  reasons  aforesaid. 

Hilary,  Tenth  of  George. 

The  King  against  Dodd. 

An  information  was  moved  for  against  the  defendant,  for  selling  and  publishing  a 
libel  against  one  Chambers ;  and  it  was  insisted  upon,  for  the  defendant,  that  she  was 
sick,  and  that  her  servant  took  the  libel  into  her  shop  without  her  knowledge. 
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But  by  the  Court:  This  is  no  excuse,  for  a  master  shall  answer  for  his  servant, 
and  the  law  presumes  him  to  be  acquainted  with  what  his  servant  does. 

Mr.  Justice  Fortescue  .said,  that  it  had  been  ruled,  that  the  finding  a  libel  on  a 
bookseller's  shelf  was  a  publication  of  it  by  the  bookseller. 

And  Lord  Chief  Justice  Raymond  said,  it  hath  been  ruled,  that  where  a  master 
living  out  of  town,  and  his  trade  is  carried  on  by  his  servant,  the  master  shall  be 
chargeable  with  the  servant's  publishing  a  libel  in  his  absence. 

Hilary,  Twelfth  of  George. 
The  King  against  Papinian. 

The  defendant  was  indicted  for  a  nusance,  in  erecting  a  certain  mole  upon  a  river 
near  to  the  highway,  for  dressing  sheep-skins,  and  for  putting  such  skins  into  the  said 
place  ;  by  which  the  air  thereabouts  was  corrupted  ;  the  defendant  was  found  guilty, 
and  the  judgment  against  him  was,  that  he  should  be  fined  one  hundred  pounds. 
Upon  this  judgment  a  writ  of  error  was  brought,  and  the  general  errors  were 
assigned. 

And  Sir  John  Strange  took  two  exceptions  to  the  judgment. 

1.  That  this  offence,  in  the  manner  it  was  laid,  did  not  appear  to  be  indictable  ; 
for  the  indictment  only  charged  that  the  mole  was  erected  near  the  highway,  and  that 
the  corruption  of  the  air  was  likewise  laid  to  be  otdy  near  the  highway ;  whereas  it 
was  not  indictable  unless  it  was  in  the  highway,  and  the  saying  it  was  near  the  high- 
way is  altogether  uncertain. 

But  this  exception  was  over-ruled  by  the  Court  upon  the  first  opening,  because 
the  corrupt  air  was  said  to  be  in  the  highway,  and  was  occasioned  by  the  defendant's 
dressing  skins  neai-  the  highway,  so  that  it  was  sufficiently  alledged. 

Second  exception  was,  and  it  was  the  material  one  ;  went  to  the  judgment  that 
was  given  against  the  defendant  upon  the  indictment,  which  was  this,  that  the  judg- 
ment was  ill,  because  there  was  no  judgment  given  to  abate  the  nusance,  but  only  a 
judgment  for  a  fine. 

Sir  John  Strange  in  support  of  this  objection  argued,  that  the  intent  of  indictments 
for  nusaiices  was  in  order  to  have  an  end  put  to  them  by  one  suit,  and  to  avoid 
multiplicity  of  actions,  and  it  is  upon  this  reason,  that  an  imlictment  for  a  publick 
nusance  is  given  before  an  action  upon  the  case,  because  it  makes  an  end  of  tbitigs  at 
once,  which  is  not  done  by  giving  damages  in  a  civil  action.  The  inconveniences  to 
the  publick  are  intended  to  be  removed  by  these  indictments  for  nusances ;  but  that 
cannot  be  effected  in  any  manner  other  than  by  judgment  to  abate  the  nusance;  for 
as  to  the  fine  the  publick  is  not  a  straw  better  for  it ;  and  a  man  in  many  cases  may 
think  it  worth  his  while  to  pay  the  fine  and  continue  the  nusance,  by  which  means  the 
publick  inconvenience  receives  no  redress  ;  in  the  case  of  The  King  against  iValcot, 
Salk.  632,  the  attainder  for  high-treason  was  reversed,  because  the  words  ipso  vivente 
were  omitted  in  the  judgment ;  and  yet  that  cannot  be  said  to  be  so  material  a  part 
of  the  judgment  in  that  case,  as  the  abating  the  nusance  is  iii  the  present  case.  For 
in  Walcot's  case,  there  being  judgment  given  upon  him  to  suffer  death,  which  is 
extremum  supplicium,  the  omission  of  the  words  ipso  vivente  was  only  a  defect  in 
form. 

But  the  Court  held,  that  the  common  law  having  made  that  a  part  of  the  judg- 
ment, it  was  not  in  the  power  of  the  Court  to  omit  it.  In  the  present  case  the 
principal  judgment  [136]  wbich  the  law  has  appointed  is,  that  the  nusance  shall  be 
abated,  to  which  the  Court  may  add,  if  they  think  proper,  the  further  punishment  of 
a  tine.  But  unless  the  Court  gives  judgment  that  the  nusance  shall  be  abated,  the 
publick  cannot  possibly  have  any  advantage  from  the  prosecution  ;  for,  unless  that  be 
part  of  the  judgment,  there  must  be  a  multiplicity  of  indictments  instead  of  actions, 
which  is  against  the  policy  of  our  laws  to  admit  of,  where  it  may  be  prevented.  The 
interest  of  the  publick  is  so  much  concerned  in  a  judgment  to  abate  a  nusance,  that  a 
general  Act  of  Pardon,  although  it  takes  away  the  tine,  yet  it  cannot  take  away  the 
judgment  to  abate  the  nusance ;  The  King  against  JVilcocks,  Salk.  458.     Vaughan  333. 

K.  B.  xxiL— 5* 
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The  law  hath  provided,  that  upon  indictments  for  nusances,  the  judgment  shall  be 
that  the  nusance  be  abated,  and  the  forms  of  judgments  must  be  observed.  Roll. 
Abr.  771,  pi.  22.  There  are  few  precedents  of  forms  of  judgments  in  indictments  for 
nusances.  But  in  Bro.  tit.  Nusance  39,  in  an  assize  of  nusance  for  digging  a  ditch, 
the  judgment  of  the  Court  shall  be,  that  the  nusance  be  removed,  and  the  defendant 
amerced  ;  so  in  the  Old  Book  of  Entries,  144  C.  in  an  assize  of  nusance  for  diverting 
a  water-course,  the  judgment  is,  that  the  nusance  aforesaid  be  removed,  and  the 
trench  stopt  up,  and  that  the  plaintiff  shall  recover  damages.  And  it  is  no  objection 
to  the  defendant's  taking  advantage  of  this  error,  to  say  that  the  judgment  omits  a 
thing  which  is  in  his  favour,  and  for  his  benefit.  For  where  the  law  prescribes  a 
certain  form  for  a  judgment,  and  that  form  is  not  pursued,  it  is  no  judgment  at  all ; 
and  it  would  be  unreasonable  to  execute  it  upon  the  party.  Yelv.  107.  If  a  man  be 
convicted  of  a  nusance  done  in  the  King's  highway,  he  shall  be  commanded  by  the 
judgment  to  remove  the  nusance  at  his  own  costs. 

Mr.  Fazakerly  on  the  other  side  argued,  that  the  abating  of  the  nusance  was  not 
a  necessary  part  of  the  judgment,  especially  in  the  present  case,  where  it  was  only  a 
transitory  nusance  arising  from  one  act  of  dressing  and  putting  skins  together,  and 
there  was  nothing  to  be  removed. 

The  Court  seemed  to  be  clearly  of  opinion,  that  the  judgment  was  well  enough. 

Lord  Chief  Justice  Raymond  said,  in  an  assize  of  nusance  the  judgment  is,  only 
that  so  much  of  the  thing  complained  of  as  is  the  nusance,  shall  be  abated  ;  as  where 
an  house  is  too  high,  only  so  much  as  is  too  high  shall  be  abated.  9  Co.  53.  Godb.  221. 
Wynch  3.  In  the  present  case  it  is  to  be  considered  what  is  the  nusance,  and  of  what 
nature  it  is.  Now  the  erecting  of  the  mole  cannot  be  the  nusance,  for  that  was  lawful 
and  innocent,  and  it  is  the  abuse  of  it  which  makes  the  nusance  ;  for  it  is  the  steeping 
the  skins  which  corrupts  the  air,  and  creates  the  nusance.  So  that  if  the  judgment 
should  be  that  the  mole  should  be  abated,  that  would  be  giving  judgment  to  abate  a 
thing  which  of  itself  is  no  inconvenience  to  the  publick.  And  in  Broke  and  the  Old 
Book  of  Entries,  which  have  been  cited,  it  appears  that  the  nusances  there  complained 
of,  were  of  their  own  nature  permanent,  and  of  themselves  a  nusance.  In  the  case 
of  a  diehouse,  or  other  stinking  trade,  the  judgment  shall  not  be  that  the  house  shall 
be  pulled  down,  for  that  would  be  most  unreasonable,  when  it  is  not  the  house,  but 
the  abuse  of  it,  which  is  the  nusance.  In  this  case  nothing  can  be  abated  but  the 
skins,  nay  and  only  the  stinking  skins,  for  it  is  those  only  that  are  the  nusance. 
Indeed  if  this  mole  was  in  its  own  nature  a  nusance,  and  could  not  be  used  but  as 
such,  it  ought  to  be  abated  ;  but  it  is  plain  it  may  be  made  use  of  to  other  purposes. 

Mr.  Justice  Reynolds  :  Where  the  erection  of  the  thing  is  the  nusance,  there  the 
demolition  of  it  is  the  proper  judgment.  But  in  the  present  case,  the  erection  is  not 
laid  to  be  the  nusance,  but  only  the  misapplication  of  the  thing  erected.  Roasting 
coffee  was  formerly  held  to  be  a  nusance,  but  how  was  that  to  be  abated  1  not  by 
pulling  down  the  house  in  which  it  was  roasted. 

Mr.  Justice  Fortescue  was  very  strongly  of  opinion,  that  the  judgment  was  ill; 
he  said  that  in  all  cases  of  publick  nusances  it  was  an  essential  part  of  the  judgment, 
that  the  nusance  should  be  abated.  9  Co.  92,  96,  99.  2  Roll.  84.  The  erection  of 
this  mole  is  the  cause  sine  qua  non  of  the  nusance,  and  the  only  effectual  way  of 
preventing  the  defendant  from  repeating  the  same  act  which  is  complained  of  as  the 
immediate  nusance,  is  to  remove  the  mole  in  which  the  nusance  is  committed.  In 
the  case  of  a  glass-house  the  judgment  was  that  the  nusance  should  be  abated,  and 
yet  the  glass-house  was  a  lawful  erection,  and  the  misapplication  of  it  only  could  be 
called  the  nusance.     Salk.  458. 

[137]  Afterwards,  in  Hilary  13  George,  the  Court  affirmed  the  judgment,  unless 
cause,  and  no  cause  was  shewn  on  the  day. 

Hilary,  Tenth  of  George. 

Parish  of  Munger-Hunger  against  The  Parish  of  Warden. 

An  exception  was  taken  to  an  order  of  justices  for  the  settlement  of  the  poor,  for 
that  it  is  said  to  be  made  upon  due  examination,  without  saying  that  examination 
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was  taken  upon  oath.  And  upon  an  appeal  from  this  order  the  Quarter  Sessions 
quashed  the  order  for  this  irregularity,  as  they  held  it ;  and  now  the  order  of  sessions 
which  quashed  the  first  order  was  moved  to  be  quashed  upon  a  suggestion  that  the 
order  of  two  justices  was  a  good  order ;  and  the  order  of  sessions  wa-s  quashed. 

For  by  the  Court,  it  is  enough  to  say  the  order  was  made  upon  due  examination, 
without  saying  upon  oath,  though  the  statute  directs  the  examination  to  be  upon 
oath  ;  for  where  it  is  said  in  an  order  to  be  made  upon  due  examination,  it  shall  be 
intended  to  be  upon  oath  according  to  the  statute.  And  in  the  case  of  Tlie  InlmUtants 
of  Cirencester  this  term,  it  was  held  sufficient  to  recite  in  the  order,  that  upon  due 
examination  of  the  party,  and  upon  his  affirmation,  etc.  without  additig,  that  the 
party  was  a  Quaker;  and  that  living  forty  days  successively  was  not  necessary. 

And  Mr.  Justice  Fortescue  said,  that  living  forty  days  off  and  on  is  making  the 
case  stronger  than  living  forty  days  together  in  a  parish. 

Lord  Chief  Justice :  Where  an  order  is  made  by  justices  of  peace,  and  that  order 
is  quashed  at  the  Quarter-Sessions,  and  after  the  order  of  sessions  is  quashed  in  this 
Court,  the  original  order  shall  stand,  and  the  justices  have  no  jurisdiction  about  it. 


Easter,  Twelfth  of  George. 
The  King  against  Lofield. 

An  order  of  justices  was  directed  to  the  overseers  and  church-wardens  of  the  poor 
of  the  parish  of  A.  and  B.  reciting,  whereas  complaint  has  been  made  before  us,  etc., 
that  C.  and  D.  his  wife  are  likely  to  become  chargeable.  Moved  to  quash  this  order, 
because  it  does  not  appear  to  what  parish  he  is  likely  to  become  chargeable  ;  for  it 
should  have  said  the  parish  from  whence  he  was  removed.     It  was  held  well  enough. 

By  the  Court :  And  in  the  adjudication  it  is  said,  they  and  theirs,  so  uncertain  who 
is  meant  by  it. 

The  Same  Term. 

Parish  of  Maiden  Bradley  against  Welford. 

The  Court  held  that  the  words,  it  appearing  to  us  upon  oath,  is  a  sufficient 
adjudication  in  an  order  by  justices,  and  that  the  case  in  Salk.  478,  to  the  contrary 
is  not  warranted  by  the  record  ;  and  that  to  say  upon  hearing  an  appeal  is  sufficient 
to  say  there  was  one,  without  any  express  averment  of  it. 

The  Same  Term. 

The  King  against  The  Inhabitants  of  Agglethorpe. 

An  order  of  justices  was  quashed  upon  motion,  for  that  it  was  directed  to  the 
overseers  of  the  poor  of  the  parish  of  B.  and  to  the  overseers  of  the  poor  of  the  parish 
of  A.  and  no  where  mentioned  in  the  order  in  what  counties  the  towns  were. 

Hilary,  Thirteenth  of  George. 
The  King  against  The  Inhabitants  of  Grumston  in  Leicestershire. 

Moved  to  quash  an  order  of  the  justices  directed  to  the  overseers  of  the  poor  of 
the  parish  or  hamlet  of  Grumston,  because  it  does  not  certainly  appear  but  there  may 
be  [138]  both  a  parish  and  hamlet  of  that  name,  and  then  it  is  not  certain  which  of 
the  places  is  meant.  Upon  the  rule  to  shew  cause  it  was  said,  this  direction  of  the 
order  to,  etc.,  of  the  parish  or  hamlet,  is  a  good  direction,  as  it  is  directed  to,  etc.  of 
a  hamlet ;  in  the  original  signification  hamlet  or  ham  means  as  much  as  vill.  This 
is  expressly  so  in  the  Saxon  Chronicle,  and  in  Somner's  Glossary  at  the  end  of  the 
decern  scriptores. 

To  which  it  was  answered,  that  in  orders  the  Court  will  never  make  good  a  defect 
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by  intendment ;  these  may  be  two  distinct  places,  and  a  precise  certainty  is  required 
in  orders.  A  parish  or  vill  may  be  intended  ;  but  a  hamlet  is  a  district  within  a 
vill,  and  they  can  hardly  be  intended  to  be  the  same  ;  and  through  the  whole  order  the 
direction  is  to  the  overseers  of  the  parish  or  hamlet ;  and  it  was  adjourned. 

The  Same  Term. 

The  King  against  The  Inhabitants  of  Fisherton  Delamore. 

Exceptions  were  taken  upon  motion  to  quash  an  order  of  justices,  which  was  thus, 
Dorset  ss.  Whereas  complaint  has  been  made  unto  us  A.  and  B.  etc.,  of  the  county 
aforesaid.  Now  as  in  the  body  of  the  order  the  justices  are  said  to  be  justices  of  the 
county  aforesaid,  but  no  county  has  been  named,  but  in  the  margin,  so  the  county 
aforesaid  cannot  be  supposed  to  relate  to  that  set  down  in  the  margin,  but  it  ought 
to  be  expressed  in  the  body  of  the  order,  and  carried  further  than  to  the  margin  ; 
2  Keb.  302,  303,  not  allowed.  It  is  said  in  the  order,  they  are  likely  to  become 
chargeable  there,  but  not  said  chargeable  to  the  parish  ;  the  charge  may  happen  to 
their  relations,  and  not  to  the  parish.  Not  allowed  on  the  authority  of  the  case  of 
St.  John  Baptist  in  Peterborough. 

3.  The  order  sets  forth.  We  do  adjudge  upon  due  consideration.  Now  this  is  the 
consideration  of  the  complaint,  and  perhaps  it  might  be  made  by  the  justices  of  their 
own  thinking ;  for  it  should  be  mentioned  the  order  was  made  upon  due  examination, 
and  so  are  the  cases.  The  Kincj  against  The  Inhabitants  of  Cirencester,  The  King  against 
Muchle  Warton. 

But  by  the  Court :  As  the  order  is  said  to  be  made  upon  due  consideration,  that 
implies  a  due  examination,  and  therefore  is  well. 

4.  The  order  is  signed  by  A.  and  B.  Justices,  yet  upon  the  caption  A.  appears  to 
be  a  justice  of  the  sessions,  and  likewise  a  justice  who  made  the  order,  from  which  the 
appeal  was  made  ;  in  Salk.  607,  a  justice  of  peace  was  surveyor  of  the  highways,  and 
a  matter  which  concerned  his  office  coming  in  question  at  the  sessions,  he  joined  in 
making  the  order,  and  his  name  was  put  in  the  caption,  and  the  order  was  quashed 
for  that  reason. 

But  the  Court  over-ruled  this  exception  ;  and  confirmed  the  original  order  of  two 
justices,  and  the  order  of  sessions  which  confirmed  that  order. 

Easter,  Thirteenth  of  George. 
Inhabitants  of  Macclesfield  against  Lithfrith. 

Moved  to  quash  an  order  of  justices  for  the  removal  of  a  woman  from  M.  to  L.  on 
these  exceptions. 

First  exception  ;  it  does  not  appear  L.  was  a  parish,  a  town  or  a  vill ;  not 
allowed. 

Second  exception  ;  the  order  sets  forth,  It  appears  to  us  upon  oath  that,  etc. 
Now  it  should  appear  that  the  oath  was  taken  in  the  presence  of  two  or  more  justices  ; 
but  little  notice  was  taken  of  this  exception,  and  was  disallowed. 

Third  exception ;  the  order  says,  IJpon  complaint  made  to  us  by  the  overseers  of 
the  poor  of  the  borough  of  M.  etc.  Now  the  complaint  should  be  made  by  the 
overseers  of  the  poor  of  some  town,  parish  or  vill,  according  to  the  words  of  the  Act ; 
for  a  borough  may  consist  of  many  parishes,  and  then  here  it  is  uncertain  which  of 
the  parishes  of  the  borough  is  agrieved.  Upon  this  exception  a  rule  was  made  to 
shew  cause.     2  Lill.  Abr.  71,  272.     2  Lill.  Abr.  636,  tit.  Venue.     Raymond  67. 

[139]    Michaelmas,  First  of  George  the  Second. 

Parish  of  Pottern  against  The  Parish  of  St.  Giles  in  the  Fields. 

Two  justices  of  Gloucestershire  by  order  removed  a  man,  his  wife  and  six  children 
to  St.  Giles's ;  that  parish  without  making  any  appeal    to  the  sessions,  procured  an. 
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order  of  two  justices  of  Middlesex,  who  sent  the  man,  etc.  back  into  Gloucestershire  ; 
the  Court  made  a  rule  to  shew  cause  why  this  last  order  should  not  be  quashed,  there 
being  an  original  order  not  yet  appealed  from. 


Hilary,  Second  of  George  the  Second. 

Anonymus. 

Court  declared  that  a  justice  of  peace  cannot  take  a  prisoner  out  of  the  marshal's 
custody  for  a  criminal  matter ;  but  in  such  case  the  justice  should  charge  the  prisoner 
with  such  crime,  and  at  the  assizes  or  sessions  bring  him  up  by  habeas  corpus. 


Easter,  Eleventh  of  George. 

The  King  against  The  Inhabitants  of  Woolverly. 

This  was  an  order  of  removal,  and  the  exception  taken  to  it  was,  that  the  order 
set  forth  generally,  that  complaint  had  been  made  to  the  justices,  etc.  but  did  not  say 
by  whom  the  complaint  was  made.  And  the  statute  appoints  that  complaint  shall  be 
made  by  the  church-wardens  and  overseers  of  the  poor,  and  because  the  complaint  was 
not  said  to  be  made  by  them,  it  was  insisted  the  order  was  ill ;  Comb.  334,  and  rule 
was  made  to  shew  cause  why  it  should  not  be  quashed. 


Hilary,  Second  of  George  the  Second. 

The  King  against  Belvoir. 

An  exception  was  taken  to  an  order  of  two  justices,  that  it  was  directed  to  the 
church-wardens  and  overseers  of  the  parish  or  liberty  of  Belvoir  ;  that  is  uncertain 
and  wrong ;  for  the  justices  should  expressly  say  which  it  is,  according  to  the  case  of 
The  King  against  The  Inhabitants  of  Grumston ;  vill  and  parish  may  be  the  same,  but 
parish  and  hamlet  cannot.     Salk.  .501. 


Easter,  Second  of  George  the  Second. 
The  King  against  Church-wardens  of  Credenhill. 

Two  justices  make  an  order  that  the  defendants  should  forthwith  pay  unto  Joan 
Thomas  widow,  the  sum  of  three  pounds,  which  was  in  arrear  and  due  to  her  for 
keeping  and  maintaining  Mary  Squire  a  pauper,  from  April  1727  to  July  1728,  and 
also  allow  and  pay  her  one  shilling  per  week  till  further  order.  This  order  being 
brought  up  by  certiorari  was  moved  to  be  quashed,  because  the  persons  who  had 
signed  it  are  not  said  to  be  justices  of  or  for  the  county,  or  that  they  are  justices  at 
all,  which  is  a  fatal  omission,  and  goes  to  the  point  of  their  jurisdiction. 

Second  exception ;  the  justices  have  no  power  to  order  the  payment  of  money 
from  one  parishioner  to  another.     Rule  to  shew  cause. 


Hilary,  Tenth  of  George. 

The  King  against  Smith  and  Another. 

The  defendants  were  indicted  as  overseers  of  the  poor,  for  not  paying  a  sum  of 
money  to  a  surgeon  who  had  taken  care  of  a  pauper,  pursuant  to  an  order  of  the 
justices  of  [140]  the  peace.  And  upon  Mr.  Fazakerly's  motion  this  indictment  was 
quashed;  because  it  was  an  order  made  relating  to  a  matter  out  of  their  jurisdiction, 
having  no  relation  to  the  relief  of  the  poor. 
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Michaelmas,  Eleventh  of  George. 
The  King  against  The  Overseer  of  the  Parish  of  Chichester. 

An  order  was  made  at  the  Quarter-Sessions,  that  the  present  overseers  should  pay 
three  pounds  to  the  preceding  overseers,  being  money  expended  by  them  in  law 
charges,  this  order  being  removed  by  certiorari. 

Mr.  Serjeant  Baynes  moved  to  quash  it;  because  the  justices  cannot  make  an 
order  to  reimburse  an  overseer ;  for  their  orders  made  in  relation  to  the  overseers, 
are  confined  purely  to  the  relief  of  the  poor.  An  overseer  is  not  bound  to  lay  out 
money  till  he  has  it,  and  if  he  does,  he  must  make  a  new  rate  for  the  relief  of  the 
poor,  and  out  of  that  he  may  retain  to  pay  himself.  The  Statute  43  Eliz.  expressly 
limits  rates  to  be  made  for  the  relief  of  the  poor,  nor  can  a  rate  be  made  on  any  other 
account.  So  is  the  resolution  in  Tawney's  case,  Salk.  531.  And  for  these  reasons  this 
order  was  now  quashed. 

Easter,  Eleventh  of  George. 

The  King  against  The  Inhabitants  of  Shambroke. 

An  exception  was  taken  to  an  order  made  for  appointing  overseers  of  the  poor, 
because  it  was  not  said  in  the  order  that  they  were  substantial  inhabitants,  which  are 
the  words  of  the  statute.     And  upon  this  exception  the  order  was  quashed. 


Easter,  Twelfth  of  George. 

The  King  against  The  Inhabitants  of  St.  Mary  the  Virgin 
IN  Marlborough. 

An  order  for  contribution,  so  long  as  the  justices  should  think  fit,  was  quashed  ; 
because  the  justices  have  only  a  discretionary  power  to  charge  the  parties  to  con- 
tribute as  much  as  they  think  fit,  and  therefore  the  duration  and  continuance  was  out 
of  their  jurisdiction. 

Trinity,  Twelfth  of  George. 
The  King  against  The  Occupiers  of  Land  in  Baroughfen. 

An  order  was  made  by  two  justices  upon  the  statute  43  Eliz.  c.  2,  §  3,  to  charge 
some  particular  inhabitants  in  an  extraparochial  place  in  Boroughfen,  to  contribute  to 
a  rate  for  the  relief  of  the  poor  of  the  parish  of  St.  John  Baptist  in  Peterborough, 
which  was  not  able  to  provide  for  its  own  poor.  The  statute  is  thus  ;  "That  if  the 
justices  perceive  that  the  inhabitants  of  any  parish  are  not  able  to  levy  among  them- 
selves sufficient  sums  of  money,  for  the  relief  of  their  poor,  that  then  the  said  two 
justices  shall  and  may  tax,  rate  and  assess  any  other  of  other  parishes,  or  out  of  any 
parish  within  the  hundred  where  the  said  parish  is,  to  pay  such  sum  and  sums  of 
money  to  the  church-wardens  and  overseers  of  the  said  poor  parish,  for  the  said 
purposes  as  the  said  justices  shall  think  fit." 

Mr.  Keeve  and  Mr.  Serjeant  Pengelly  moved  to  quash  it ;  because  the  Act  which 
gives  the  justices  a  power  to  make  rates  for  the  relief  of  the  poor  of  a  parish  who  are 
unable  to  support  their  own  poor,  authorizes  them  to  tax  any  other  parish  within  the 
same  hundred,  to  the  charge  of  the  poor  of  the  parish  who  made  the  complaint.  But 
by  this  order  the  rate  is  charged  upon  particular  land-owners  in  B.  who  have  no 
method  to  reimburse  themselves  ;  when  all  the  people  who  live  in  B.  ought  to  have 
been  rated  by  this  order ;  else  the  justices  out  of  private  resentment  may  throw  the 
load  of  such  a  rate  upon  particular  persons  and  free  the  rest,  which  would  be  dis- 
tributing unequal  justice.  Besides  B.  has  a  lunnerous  poor  of  its  own,  and  other 
parishes  in  that  hundred  are  at  little  or  no  charge  from  their  poor ;  so  in  reason  those 
parishes  should  have  been  charged  with  this  rate,  as  best  [141]  able  to  pay  it. 
Besides,  this  order  is  wrong,  for  the  statute  says,  parishes  shall  bo  ratable  by  the 
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justices,  but  the  order  does  not  mention  B.  as  a  parish,  but  barely  that  B.  is  lying 
and  being  in  the  hundred  aforesaid. 

To  which  it  was  answered,  that  the  power  given  to  the  justices  by  this  Act,  is  to 
tax  any  other  of  other  parishes,  which  must  imply  any  other  person,  and  therefore  as 
the  exception  taken  goes  to  the  validity  of  the  Act  itself,  it  is  of  no  consideration. 
And  as  to  the  other  exception,  it  appears,  by  a  reasonable  certainty,  that  it  lies  out  of 
the  parish  of  St.  John's ;  because  it  has  a  difTerent  name.  But  the  Court  disallowed 
this ;  but  quash'd  the  order  upon  the  other  exception,  which  was,  that  B.  is  not  said 
in  the  order  to  be  another  parish,  which  the  statute  expressly  requires ;  and  for  ought 
that  appears  it  may  be  a  vill  in  the  same  parish  of  St.  John  the  Baptist,  or  no  parish 
at  all. 

N.B.  If  you  tax  persons  as  out  of  a  parish,  you  must  shew  they  are  out  of  it. 
Salk.  481. 

By  Lord  Chief  Justice  Holt  there  are  two  ways  by  43  Eliz.  to  make  one  parish 
contributary  to  the  poor  of  another  parish,  viz.  either  the  justices  may  tax  particular 
persons  in  aid  to  that  parish  which  cannot  relieve  its  own  poor,  or  they  may  assess  a 
whole  parish  in  a  particular  sum,  and  leave  it  to  the  church-wardens  and  overseers  to 
levy.  A  contribution  by  adjacent  parishes  may  be  in  gross  yearly.  Comber.  242, 
other  cases  cited  were  1  Vent.  350.  Lutw.  1566.  2  Bulst.  354.  Comb.  6,  309. 
Skinner's  Rep.  258. 

Michaelmas,  Thirteenth  of  George. 

The  King  against  The  Inhabitants  of  Blackfriars  in  Chichester. 

Two  justices  make  an  order  for  keeping  a  woman  and  some  children ;  and  the 
order  being  removed  by  certiorari  was  quashed  ;  because  it  does  not  appear  the  poor 
belonged  to  that  place,  or  that  they  were  likely  to  become  chargeable. 

The  Same  Term. 
The  King  against  Pennoyr. 

Mr.  Verney  moved  to  quash  two  orders  of  sessions,  which  were  made  upon  the 
defendant,  for  the  maintaining  and  relieving  Mary  Pennoyr  who  was  his  daughter  in 
law.  The  first  order  was  in  nature  of  a  recommendation  to  the  defendant  to  relieve 
his  daughter  in  law ;  and  the  second  order,  after  a  recital  that  she  was  a  poor  and 
impotent  person,  that  her  husband  was  either  dead  or  beyond  sea,  and  not  capable  of 
relieving  her,  and  that  the  defendant  was  her  father  in  law,  and  of  sufficient  ability 
to  maintain  her,  orders  that  the  defendant  shall  pay  towards  her  maintenance  the  sum 
of  two  shillings  and  six  pence  per  week. 

The  first  exception  was,  that  a  daughter  in  law  is  not  such  a  relation  as  is  within 
the  statute  of  43  Eliz.  c.  2,  §  7.  There  is  no  relation  in  blood  between  them,  nor  any 
obligation  upon  him  by  nature  to  relieve  her,  2  Bulst.  345,  346,  and  Easter  5  George, 
The  King  against  Mundaij,  where  it  was  held  that  a  son  in  law  was  not  bound  to 
relieve  his  mother  in  law,  which  is  stronger  than  the  present  case. 

His  second  exception  was  to  the  form  of  the  order ;  the  statute  points  out  and 
directs  what  circumstances  are  necessary  to  intitle  a  person  to  this  kind  of  relief,  and 
expressly  requires  that  the  person  to  be  relieved  be  impotent  and  poor,  and  that  the 
person  ordered  to  relieve  her  be  able  and  living  in  the  same  county.  And  as  these 
are  circumstances  which  are  required  by  the  statute,  so  they  ought  to  appear  to  the 
Court  in  the  adjudicating  part  of  the  order,  and  to  set  them  out  by  way  of  recital, 
which  is  the  manner  they  appear  in,  in  the  present  case,  or  order  is  by  no  means 
sufficient. 

Third  exception  ;  the  first  order  must  be  discharged,  for  it  is  only  by  way  of 
recommendation  to  the  defendant,  and  indeed  is  no  order  at  all. 

Fourth  exception  ;  the  second  order  is  ill,  because  it  appoints  the  defendant  shall 
pay  two  shillings  and  six  pence  per  week  to  his  daughter  in  law,  without  appointing 
for  what  time  it  shall  be  continued,  which  is  uncertain  and  ill.  Upon  a  rule  to  shew 
cause  the  orders  were  quashed  in  Hilary  term  following. 
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[142]    Hilary,  Thirteenth  of  George. 
The  King  against  Eeed. 

Mr.  Serjeant  Baynes  moved  to  quash  an  order  of  sessions  made  to  charge  the 
parson  of  a  dissenting  meeting-house  to  pay  to  the  poor's  rates  as  an  occupier.  The 
first  order  was  made  by  three  justices,  and  an  appeal  from  that  order  to  the  sessions, 
who  reversed  the  first  order ;  and  the  order  of  sessions  being  removed  by  certiorari, 
moved  to  quash  it,  and  confirm  the  first  order. 

It  was  said,  that  the  chapel  in  Russel-Street  was  formerly  an  house  ;  and  since  its 
conversion,  had  paid  the  poor's  taxes,  Salk.  527.  Held  hospital  lands  chargeable  to 
the  poor. 

Mr.  Justice  Fortescue  said,  he  thought  the  hearers  were  as  liable  to  pay  the  rate 
as  the  parson. 

By  the  Court :  He  is  not  such  an  occupier  as  is  meant  by  the  statute,  and  it 
appears  upon  this  order  that  he  is  to  be  charged  in  respect  to  his  preaching  to  a 
congregation  assembled  in  that  edifice,  which  is  not  a  direct  charge,  and  therefore  he 
is  not  rateable.     Order  was  quashed. 


Easter,  First  of  George  the  Second. 

The  King  against  The  Inhabitants  of  Holbeach  in  Lincolnshire. 

The  sessions  made  an  order  that  the  overseers  of  the  poor  of  the  parish  of  H. 
should  pay  five  pounds  sixteen  shillings  due  to  a  surgeon  for  the  cure  of  a  poor 
woman  of  a  fistula.  This  was  removed  by  certiorari,  and  moved  to  be  quash'd, 
because  the  justices  had  no  power  to  interpose  in  a  matter  of  this  nature.  And  on 
the  rule  to  shew  cause,  no  body  appearing  to  defend  the  order,  the  rule  to  quash  it 
was  made  absolute. 

Michaelmas,  Second  of  George  the  Second. 
The  King  against  The  Overseers  of  Barnstaple. 

The  overseers  had  made  a  rate,  but  some  of  the  parishioners  thought  the  rate  too 
hard,  and  thereupon  moved  the  Court  to  grant  a  mandamus  to  the  defendants  to  make 
an  equal  rate. 

But  by  the  Court :  We  cannot  do  that,  for  we  will  presume  the  overseers  will  do 
justice  ;  we  can  grant  a  mandamus  to  make  a  rate  ;  a  mandamus  was  granted  this  term 
to  the  justices  of  the  peace,  to  sign  the  poor's  rate  of  three  hamlets,  who  had  no 
officers  of  their  own.     2  Bulst.  354,  .355. 


Trinity,  Second  and  Third  of  George  the  Second. 
The  King  against  The  Inhabitants  of  Wrexham  Regis. 

Mr.  Serjeant  Wynn  moved  to  quash  an  order  of  sessions  made  at  Denbigh,  which 
set  forth,  that  upon  hearing  the  appeal  of  A.  and  B.  against  a  poor's  rate,  made  upon 
the  inhabitants  of  Wrexham,  complaining  of  his  being  over-charged  in  the  said  assess- 
ment for  his  dwelling-house,  and  it  appearing  to  this  Court,  that  the  said  place  was 
formerly  charged  after  the  rate  of  twenty  shillings  a  year  only,  it  is  ordered  by  this 
Court,  that  the  said  dwelling-house  be  charged  after  the  rate  of  twenty  shillings  a  year 
as  formerly,  and  no  more  ;  for  the  justices  have  not  a  power  to  fix  and  settle  a  constant 
and  standing  rate  on  an  house,  etc. 

Mr.  Justice  Reynolds :  The  antient  rate  is  not  obligatory,  but  if  there  have  been 
no  improvements  it  may  be  a  good  reason  to  continue  the  antient  rate;  and  quash'd 
the  order  as  void  ;  because  the  whole  related  to  a  future  payment  of  rates.     Salk.  526 
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The  Same  Term. 
The  King  against  The  Inhabitants  of  Wrexham. 

A  rate  was  made  by  two  justices  of  two  pence  in  the  pound,  and  an  appeal  was 
made  from  this  order  to  the  sessions.  The  sessions  order  an  application  of  the  money 
[143]  levied,  but  annul  and  vacate  the  order  ;  and  this  order  being  removed  by 
certiorari,  Mr.  Wynn  insisted  it  was  an  inconsistency  to  annul  an  order,  and  yet  order 
a  distribution  of  the  money  levied  by  virtue  of  that  order. 

By  the  Court:  We  will  quash  that  part  of  the  order  of  sessions  which  disposes  of 
the  money,  by  ordering  it  to  be  paid  over  to  the  succeeding  overseers,  and  confirm  the 
rest  of  it.  He  urged  that  a  rate  was  an  intire  thing,  and  could  not  be  quashed  in 
part  and  confirmed  in  part,  which  the  Court  agreed,  and  said  they  did  confirm  that 
part  of  the  order  that  annuls  the  rate  which  went  to  the  whole  rate. 

Michaelmas,  Third  of  George  the  Second. 

Anonymus. 

The  Court  refused  to  grant  a  mandamus  to  the  overseers  of  the  land-tax,  to  compel 
them  to  assess  the  defendant,  who  was  a  Roman  Catholick,  in  double,  she  now  only 
paying  three  shillings  in  the  pound. 

Michaelmas,  Third  of  George  the  Second. 
The  King  against  The  Inhabitants  of  Wincanton. 

A  mandamus  was  sent  to  the  defendant  to  make  a  rate  on  an  affidavit,  that  a  rate 
had  been  made,  which  had  been  quashed  on  appeal,  and  no  rate  afterwards  made.  In 
Hil.  3  Geo.  2,  the  church-wardens  and  overseers  return  that  they  had  made  a  rate,  and 
that  the  rate  had  been  quashed  on  the  appeal,  and  the  sessions  had  ordered  them  to 
make  a  new  rate,  which  they  had  already  complied  with,  and  had  collected  and  received 
the  money  thereon. 

By  the  Court :  This  is  a  good  return. 

Note ;  it  is  not  necessary  to  return  the  order  of  sessions. 

Easter,  Third  of  George  the  Second. 
The  King  against  Humphreys. 

Mr.  Fazakerly  moved  for  a  mandamus  to  be  directed  to  Doctor  Humphreys  a 
justice  of  the  peace  for  the  county  of  Northampton  to  sign  a  warrant  of  distress  to  be 
made  on  some  persons  who  had  refused  to  pay  the  suras  assessed  on  them,  by  a  regular 
rate,  for  the  relief  of  the  poor  of  the  town  of  Brackley. 

Against  this  motion  it  was  objected,  that  there  was  an  appeal  now  depending  at 
the  sessions  for  an  inequality  in  this  rate. 

Chief  Justice  :  The  question  is,  what  the  poor  have  to  subsist  on  in  the  meantime  1 
Tawney's  case  in  Salk.  is  that  overseers  of  the  poor  shall  not  be  reimbursed  by  a  special 
order,  but  may  take  their  money  out  of  what  is  raised  by  a  subsequent  rate. 

The  Court  thought  it  was  hard  if  they  should  interpose,  and  prevent  the  proceeding 
on  the  appeal.  But  however  they  must  take  care  of  the  poor  that  they  do  not  starve. 
But  upon  a  consent  by  the  parties  to  pay  the  money  with  which  they  had  been  rated, 
the  Court  was  of  opinion  no  writ  should  be  granted. 

Easter,  Third  of  George  the  Second. 

Parish  of  St.  Mary's  Nottingham,  against  The  Parish  of  Kirklington. 

Moved  for  a  mandamus  to  be  directed  to  the  justices  of  peace  of  the  town  and 
county  of  Nottingham,  commanding  them  to  allow  the  parish  of  K.  the  expence  and 
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charges  their  officers  had  been  put  to,  in  keeping  a  poor  person  from  the  time  of  his 
removal  to  the  parish  of  K.  till  the  time  that  the  order  of  removal  was  discharged  by 
the  sessions,  upon  the  appeal  of  the  parish  of  K.  from  it ;  this  is  what  is  ordered  by 
the  statute  9  Geo.  1,  c.  7,  [144]  §  9,  and  has  been  allowed  in  the  case  of  The  King 
against  The  Inhabitants  of  Boston,  Trin.  10  George,  and  a  mandamus  was  granted. 

Trinity,  Third  and  Fourth  of  George  the  Second. 

Anonymus. 

A  mandamus  was  granted  to  three  justices  of  the  peace  of  the  county  of  Sussex, 
to  sign  a  poor's  rate  regularly  made,  for  the  parish  of  Battle,  which  had  been  tendered 
to  them,  and  they  had  refused  to  sign  it. 

Michaelmas,  Fourth  of  George  the  Second. 
The  King  against  The  Inhabitants  of  Foxeter. 

A  mandamus  had  been  granted,  on  the  common  affidavit,  to  the  justices  of  the 
county  to  allow,  confirm  and  sign  a  rate  that  had  been  made  for  the  relief  of  the  poor 
of  this  town. 

Mr.  Eeeve  moved  to  supersede  this  writ,  because  it  had  issued  erroneously ;  and 
offered  to  read  an  affidavit,  in  which  was  sworn  that  there  were  four  vills  within  this 
parish,  which  have  always  been  rated  separately  to  the  poor ;  that  each  vill  had  its 
separate  officers,  and  that  separate  rates  have  been  made  already,  and  signed  by  the 
justices,  which  rates  are  still  subsisting,  and  money  is  collecting  at  this  time  under 
those  rates,  and  therefore  no  need  of  a  general  rate,  which  is  contrary  to  the  usage  of 
the  parish,  and  if  allowed  will  introduce  confusion, 

By  the  Court :  Make  a  return  to  the  writ,  where  the  mandamus  is  ill  directed,  or 
any  fatal  mistake  in  it,  then  this  Court  will  supersede  it,  but  nothing  of  that  appears 
in  this  case. 

Then  an  exception  was  taken  to  the  writ,  that  by  the  43  Eliz.  c.  2,  two  justices 
had  only  power  to  sign  the  rate,  but  could  not  confirm  it,  which  was  the  proper 
business  of  the  sessions. 


Michaelmas,  Fourth  of  George  the  Second. 
The  King  against  Pike. 

Moved  to  quash  a  presentment  of  the  overseers  of  the  highways  of  the  Hay-Market, 
on  the  Statute  8  and  9  W.  3.  The  exception  was,  that  the  presentment  is  given  by 
another  statute  which  is  made  in  general  for  repairing  the  streets  in  the  City  of 
Westminster,  for  by  that  the  justices  ought  to  take  care  of  the  repairs,  and  not  the 
inhabitants. 

By  the  Court :  Here  is  a  presentment  made,  and  a  fine  set ;  this  being  a  fact  done, 
we  cannot  quash  the  presentment ;  it  must  come  on  in  the  paper. 

Michaelmas,  the  First  of  George  the  Second, 
The  King  against  Bushfield  and  Others. 

An  attachment  was  granted  against  the  defendant  and  several  others,  upon  articles 
of  the  peace  exhibited  against  them,  in  which  the  prosecutor  swore  he  was  in  fear  of 
his  life  from  them  or  some  of  them. 

Upon  this  Mr.  Fazakerly  moved  for  a  mandamus  to  impower  the  justices  of  the 
peace  in  Northumberland,  to  take  security  from  three  of  the  defendants,  upon  an 
affidavit  that  they  are  unable  to  travel  to  London  ;  and  ho  said  the  like  writ  had  been 
granted  in  Seymare's  case.     The  Court  refused  the  mandamus ;  because  they  could  not 
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delegate  their  power ;  and  they  thought  the  words  of  the  articles  so  uncertain,  viz. 
from  them  or  some  of  them,  that  they  granted  a  rule  to  shew  cause  why  a  supersedeas 
should  not  go.  Easter  2  George  2,  the  defendants  being  bound  in  several  recogtiiz- 
ances  taken  by  consent,  for  their  good  behaviour  in  Northumberland,  to  appear  at 
Westminster  the  first  day  of  term. 

Mr.  Fazakerly  moved,  on  their  behalf,  that  the  recognizances  might  be  discharged, 
and  their  appearances  dispensed  with  ;  which  was  consented  to  by  the  prosecutor's 
counsel. 

[145]    Trinity,  Second  and  Third  of  George  the  Second. 

The  King  against  Lewis. 

A  mandamus  was  granted  to  three  justices  of  the  peace  of  the  county  of  Brecknock, 
to  take  security  upon  articles  of  the  peace,  exhibited  and  sworn  against  the  defendant. 
It  was  granted  in  the  case  of  The]  Queen  against  Seymour,  Mich.  6  Anne,  where 
articles  of  the  peace  had  been  exhibited  against  the  defendant ;  and  a  mandamus  was 
sent  to  three  justices  of  Wiltshire,  reciting  the  exhibiting  articles  of  peace  against 
him,  but  that  it  appeared  by  affidavit,  he  was  so  sick  and  ill,  that  he  could  not 
personally  appear  in  our  Court  to  give  security  to  keep  the  peace.  And  in  Trinity 
term,  in  the  third  and  fourth  yeais  of  His  Majesty  King  George  the  Second,  the 
defendant's  appearance  was  dispensed  with,  on  account  he  was  and  had  been  ill  of  the 
dead  palsy  for  ten  months,  and  was  now  seventy-four  years  old,  and  the  year  for  his 
keeping  the  peace  on  the  recognizance  being  now  expired,  the  recognizance  was 
discharged. 

Hilary,  Eleventh  of  George. 
The  Parish  of  St.  Peter  Gloucester,  against  The  Parish  of  B.  in  Bristol. 

An  order  was  made  by  two  justices  of  the  peace,  for  the  removal  of  a  poor  man 
into  Bristol.  In  the  reciting  part  of  the  order  it  was  said,  that  the  man  was  likely  to 
become  chargeable  to  the  parish  of  A.  but  in  the  adjudicating  part  it  was  only  said, 
that  he  was  likely  to  become  chargeable,  without  saying  to  the  parish  of  A.  and  for 
this  reason  Mr.  Reeve  moved  to  quash  it. 

The  Court  allowed  this  to  be  a  good  exception,  and  said  they  would  not  take 
these  orders  to  be  good  by  intendment,  and  because  the  parish  was  not  named  in  the 
adjudicating  part,  they  would  not  take  it  to  be  the  same  parish  that  was  named  in 
the  reciting  part.  The  statute  gives  the  justices  a  jurisdiction  only  where  the  person 
is  likely  to  become  chargeable  to  the  parish,  and  because  this  order  did  not  say  to 
the  parish  of  A.  the  Court  would  take  it  strictly,  and  would  never  intend  a  jurisdiction 
in  the  justices,  where  they  did  not  intitle  themselves  to  it  upon  the  face  of  the  order. 

The  Same  Term. 
The  King  against  The  Parish  of  Trinity  in  Chester. 

An  order  was  made  for  the  removal  of  a  poor  man,  his  wife  and  children,  into  the 
parish  of  A.  as  the  place  of  their  last  legal  settlement.  And  the  order  set  forth.  It 
appearing  to  us,  etc.  that  his  (the  father's)  settlement  is  in  the  parish  of  A.  without 
saying  that  it  was  likewise  the  settlement  of  his  wife  and  children  ;  we  do  therefore 
adjudge  the  settlement  of  the  father,  wife  and  children,  to  be  in  the  parish  of  A. 

This  order  being  removed,  the  exception  taken  to  it  was,  that  it  ought  to  have  set 
forth  the  ages  of  the  children  ;  and  though  it  was  said,  that  these  are  the  children,  and 
they  gain  a  relative  settlement,  as  part  of  the  father's  family,  therefore  the  ages  of 
them  need  not  be  set  out.  Yet  the  exception  was  allowed  by  the  Court  to  be  good  ; 
and  this  rule  was  laid  down.  Every  order  that  concerns  the  removal  of  a  father  and 
his  children,  ought  to  shew  the  ages  of  the  children,  for  they  may  have  gained  a 
settlement  in  some  other  right,  as  by  serving  as  apprentices,  as  servants,  etc.  therefore 
their  age  ought  to  be  set  forth,  that  it  may  appear  to  the  Court,  that  by  reason  of 
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their  infancy  they  have  not  gained  any  settlement  in  their  own  right,  but  have  only 

a  relative  settlement  from  their  father.  Seven  years  is  an  age  that  the  Court  will 
presume  a  child  could  gain  a  settlement  at,  in  his  own  right ;  but  if  it  appears  upon 
the  order  that  the  child  was  above  seven  years  old,  the  order  must  set  forth,  that  such 
child  hath  not  gained  a  settlement  in  his  own  right.  And  if  the  child  hath  gained  no 
settlement,  then  his  father's  settlement  is  derived  of  him. 

Note ;  in  this  case  the  order  was  allowed  good  as  to  the  father  and  his  wife  ; 
though  not  as  to  the  children. 

[146]    Michaelmas,  Thirteenth  of  George. 

The  King  against  The  Inhabitants  of  St.  Brecock. 

Motion  to  quash  an  order  of  two  justices,  which  was  to  remove  J.  T.  from  the 
parish  of  Egleshaile  to  the  parish  of  St.  Brecock.  The  order  set  forth,]  that  upon 
examination  of  the  said  J.  T.  it  appeared  that  the  place  of  her  last  legal  settlement 
was  in  the  parish  of  St.  Brecock,  which  very  examination  they  returned  with  their 
order.  And  in  support  of  the  order  it  was  insisted,  that  the  returning  the  examina- 
tion was  the  same  thing  as  the  returning  the  facts  specially  in  the  order,  and  that  if 
it  appeared  by  the  facts,  as  stated  in  the  examination,  that  there  was  a  good  settlement 
in  Egleshaile,  the  order  ought  to  be  quashed.  But  the  Court  would  not  suffer  the 
examination  to  be  read  ;  because  it  was  not  annexed  to  the  order,  and  said  that  the 
justices  were  not  obliged  to  return  the  first  examination  ;  though  the  words  of  the 
certiorari  were  to  return  the  order  with  all  things  concerning  it,  for  that  would  be 
trying  a  fact  here  which  was  only  to  be  inquired  into  at  the  sessions,  and  would  not 
quash  it,  for  the  party  may  have  redress  by  appeal. 

The  Same  Term. 
The  King  against  The  Inhabitants  of  Oltlton  in  Cumberland. 

Mr.  Fenwick  moved  to  quash  an  order  of  removal,  which  set  forth  that  upon 
complaint  of  the  church-wardens  and  overseers  of  the  poor  of  the  parish  of  Kirkbright, 
unto  us  whose  names  are  subscribed,  two  of  His  Majesty's  justices  of  the  peace  in  the 
county  aforesaid  (quorum  unus)  upon  this  exception,  that  this  word  in  went  to  the 
point  of  their  jurisdiction  ;  for  by  this  it  appears  they  only  lived  in  the  county,  Salk. 
474,  and  had  no  authority  to  make  this  order,  for  it  should  have  appeared  that  they 
were  justices  of  the  county. 

The  Court  held  this  a  fatal  exception,  and  quashed  the  order  for  that  reason. 
These  other  exceptions  were  not  moved. 

1.  The  order  is  directed  to  the  church-wardens  and  overseers  of  the  poor  of  the 
parish  of  Kirkbright,  without  saying  in  what  county  it  is. 

2.  It  is  not  said  that  Oulton  is  a  parish. 

■3.  The  order  is  to  remove  Clark  and  his  family.  There  the  word  family  is  too 
general,  and  not  certain  who  it  relates  to. 

4.  Here  wants  an  express  adjudication,  for  by  the  order  the  justices  adjudge  the 
place  of  his  last  legal  settlement  was  at  Oulton,  instead  of  is.  But  the  Court  would 
not  allow  its  being  compared  to  the  case  of  a  conviction,  where  it  is  necessary  it 
should  appear  the  party  was  summoned  ;  for  the  Court  in  such  case  will  not  presume 
the  want  of  a  summons ;  but  if  really  there  was  none,  the  Court  will  punish  the 
justices  for  such  a  proceeding;  'The  King  against  The  Inhabitants  of  Great  Appleby. 
Easter  1  Geo.  1. 

Easter,  Thirteenth  of  George. 

Anonymus. 

Moved  to  quash  an  order  of  justices  for  the  removal  of  a  poor  person.  Isle  of 
Ely,  ss.  was  in  the  margin.     The  order  was  to  remove  him  from  A.  to  B.  in  the  Isle 
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of  Ely.     But  it  does  not  appear  in  what  county  the  place  he  is  removed  to,  or  the 
Isle  of  Ely,  is.     Kule  to  shew  cause.     2  Keb.  206,  302,  303. 

Trinity,  First  of  George  the  Second. 
The  King  against  The  Inhabitants  of  Swine. 

Moved  to  quash  an  order  of  two  justices  for  the  removal  of  a  poor  woman  and 
two  children.  The  order  stated  the  matter  specially,  that  Mary  the  wife  of  Peter 
Hog,  late  of  the  parish  of  Swine  in  the  county  of  York,  was  brought  to  bed  at  liawley 
in  Lincolii-[147]-shire,  and  adjudged  the  settlement  of  the  said  Mary  Hog  and  her 
children,  to  be  at  Swine  in  Yorkshire. 

Exception  ;  it  does  not  appear  in  the  order  that  Swine  was  the  last  legal  settlement 
of  the  husband.     Shew  cause. 

Michaelmas,  First  of  George  the  Second. 
Inhabitants  of  Hartingford  against  The  Inhabitants  of  Kedborn. 

Two  justices  made  an  order  to  remove  a  poor  man,  and  directed  the  order  to  the 
church-wardens  and  overseers  of  the  poor  of  the  parish  of  H.  and  the  church-wardens 
and  overseers  of  the  poor  of  the  parish  of  R.  but  when  they  come  to  the  adjudication 
of  the  place  of  his  last  legal  settlement,  they  adjudge  it  to  be  at  the  said  parish  of 
Relborne,  which  was  insisted  to  be  a  variance,  and  therefore  ought  to  be  quashed. 

But  the  Court  held,  that  though  the  town  was  there  spelt  Relborne,  yet  the  word 
said  being  joined  to  it,  ascertained  it  to  be  the  same  as  Redborne ;  and  as  to  the 
objection,  that  said  might  refer  to  Hartingford,  which  was  the  last  antecedent  to  it. 

The  Court  answered,  that  the  sense  of  the  order  would  not  admit  such  an  application, 
and  would  not  quash  it. 

Trinity,  Second  of  George  the  Second. 
St.  Margaret's  Leicester,  against  St.  Leonard's  Shoreditch. 

Mr.  Serjeant  Corbet  moved  to  quash  an  order  of  sessions,  which  confirmed  an 
order  of  two  justices,  made  to  remove  a  widow  and  six  children  by  name,  setting 
forth  their  respective  ages.  And  whereas  it  appears  to  us,  by  certificate,  that  J.  M. 
her  husband  was  last  legally  settled  at  St.  L.  they  therefore  send  them  thither. 

First  exception  ;  the  order  does  not  set  forth  they  were  the  children  of  that 
husband,  and  in  fact  they  were  not,  being  the  children  of  a  former  husband. 

Second  exception  ;  it  does  not  say  the  children  had  not  gained  a  settlement 
elsewhere,  some  of  them  being  above  the  age  of  seven  years,  as  appears  in  the  order. 

Third  exception  ;  the  justices  have  not  adjudged  that  the  widow  of  this  man  had 
not  gained  a  subsequent  settlement  since  the  death  of  her  husband. 

On  the  other  side  it  was  said,  it  appeared  they  vrQ\-Q  certificated  children,  and  the 
order  has  set  out  they  were  likely  to  become  chargeable,  but  that  really  was  not  so, 
being  gratis  dictum.     And  the  order  was  quashed  upon  all  the  exceptions. 

Hilary,  Second  of  George  the  Second. 
The  King  against  Great  Aulne. 

Two  justices  remove  a  man  and  his  family  from  A.  in  Warwickshire,  to  B.  in 
Worcestershire,  being  two  of  His  Majesty's  justices  of  the  peace  of  the  said  county. 
Whereas  it  appears  to  us,  etc.  This  being  removed  by  certiorari  was  moved  to  be 
quashed  upon  these  exceptions. 

First  exception  ;  the  justices  here  have  set  out  no  jurisdiction,  for  the  justices  of 
Warwickshire  are  here  said  to  have  made  the  order ;  but  Worcestershire  is  the  last 
named,  and  the  said  county  being  the  words  of  the  order  must  relate  to  the  last 
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antecedent,  which  is  Worcestershire,  and  then  the  justices  of  Worcestershire  had 
nothing  to  do  with  a  matter  in  Warwickshire.  But  this  appeared  otherwise  when 
the  order  was  read,  therefore  not  allowed. 

Second  exception  ;  the  order  is  to  remove  a  man  and  his  family  ;  the  word  family 
includes  a  number  of  persons,  it  is  too  large  an  expression,  and  non  constat  who  they 
are.     This  was  held  a  fatal  exception. 

Third  exception  ;  here  is  no  adjudication  that  the  persons  removed  are  likely  to 
become  chargeable,  but  only  by  the  recital,  whereas,  etc.  this  exception  was  held  to  be 
[148]  immaterial ;  aud  the  Court  quashed  the  order  as  to  the  family,  but  affirmed  it 
as  to  the  residue. 

Hilary,  Second  of  George  the  Second. 

The  King  against  The  Inhabitants  of  Mansfield. 

An  order  was  made  by  two  justices  to  remove  E.  S.  and  his  wife  from  M.  to  S. 
Moved  to  quash  it  on  these  exceptions. 

First  exception  ;  it  does  not  appear  that  they  were  likely  to  become  chargeable  by 
complaint  made  by  the  church-wardens  of  the  parish,  who  had  a  right  to  complain  of 
the  charge,  but  by  the  church-wardens  of  the  parish  to  which  they  were  ordered  to 
be  sent.     This  appeared  otherwise  on  the  order,  and  was  not  allowed. 

Second  exception  ;  the  order  is  to  remove  a  man  and  his  wife,  but  it  is  said  to  be 
on  complaint,  etc.  that  he  and  his  wife  is  likely  to  become  chargeable,  and  not  said 
are  likely  ;  this  was  not  allowed,  2  Keb.  302,  for  the  settlement  of  the  husband  is 
that  of  the  wife. 

Third  exception  ;  it  does  not  appear  in  what  county  the  parish  is,  for  the  county 
is  not  named  in  the  body  of  the  order,  but  only  in  the  margin  ;  The  King  against  The 
Inhahitants  of  Adelthm-pe,  and  other  cases  support  this ;  but  this  was  not  allowed,  for 
there  is  a  sufficient  reference. 

Fourth  exception ;  the  order  is  to  receive  them  or  either  of  them,  which  is 
uncertain,  but  over-ruled. 

Fifth  exception  ;  the  commencement  of  the  sessions  is  not  truly  set  out,  for  the 
order  is  said  to  be  made  at  the  sessions  held  on  the  17th  day  of  July  by  adjournment, 
which  is  more  than  a  week  after  the  Feast  of  St.  Thomas  Becket,  an  illegal  time ;  and 
the  saying  the  sessions  was  held  by  adjournment  will  not  do,  unless  it  be  shewn  when 
the  sessions  began.  The  King  against  JFalhcr,  Trinity  10  Geo.  1,  an  exception  was 
taken  to  the  caption  of  an  indictment,  which  set  forth,  that  at  the  General  Quarter- 
Sessions  of  the  Peace  held  on  such  a  day  by  adjournment,  was  held  ill,  because  it  did 
not  say  at  what  time  the  original  sessions  was  held.     See  the  Statute  2  H.  5. 

The  Court  said,  the  precedents  are  mostly  so  as  this  is,  and  do  not  set  forth  when 
the  sessions  began  ;  however  they  gave  no  opinion  on  the  whole,  for  the  dispute  was 
referred  to  the  Judge  of  Assize. 

Trinity,  Twelfth  of  George. 

The  Inhabitants  of  West  Peckham  against  Routham. 

Upon  motion  to  quash  an  order  of  removal,  the  case  was  thus  ;  In  the  year  1720 
an  order  was  made  to  remove  the  family  of  J.  S.  from  the  parish  of  Capell  to  the 
parish  of  Routham  ;  and  upon  an  appeal  by  Routham  that  order  was  discharged.  In 
the  year  1721,  an  order  was  made  to  remove  the  said  J.  S.  and  his  family  from  Capell 
to  the  parish  of  West  Peckham,  and  upon  an  appeal  by  West  Peckham  that  order 
was  also  discharged.  In  the  year  1724,  the  parish  of  Capell  procured  an  order  to 
remove  the  same  persons  back  again  to  Routham,  and  it  did  not  appear  in  this  order 
of  removal,  that  they  had  gained  any  new  settlement  in  the  mean  time  since  their 
last  removal.  The  question  therefore  was,  whether  the  Court  would  intend  any  new 
settlement  in  the  meantime  ;  which  the  Court  declared  they  would  not,  and  thereupon 
the  order  was  discharged.  Salk.  489,  Parish  of  Pemberion,  Trinity,  1  George, 
The  Parish  of  Foster  against  Carleton.  Hilary,  9  George,  Uiulerharrow  against  Kendall 
ami  Cook,  Hilary  6  George  1. 
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Trinity,  Thirteenth  of  George. 
The  King  against  The  Inhabitants  of  King.swood. 

Two  ju.stices  made  an  order  to  remove  a  widow  and  some  children,  which  set 
forth  that,  whereas  it  appears  to  us  that  A.  is  the  place  of  her  last  legal  settlement, 
we  do  therefore  adjudge  it  to  be  there.  Moved  to  quash  this  order,  because  there  is 
no  a<ljudica-[149]-tion,  but  that  all  comes  in  under  the  recital  whereas,  etc.  The 
Court  however  inclined  to  think  the  adjudication  was  well  set  out. 

Another  exception  was ;  that  the  ages  of  the  children  are  not  specified  in  the 
order.  Upon  the  rule  to  shew  cause,  the  order  was  quashed  as  to  the  children,  and 
affirmed  as  to  the  removal  of  the  mother. 

Michaelmas,  Second  of  George  the  Second. 

The  King  against  The  Inhabitants  of  Stoke. 

Two  justices  made  an  order  to  remove  a  poor  man  and  his  wife  ;  and  moved  to 
quash  it  on  these  exceptions. 

1.  It  does  not  appear  there  was  any,  or  who  made  a  complaint  to  the  justices. 
It  was  resolved  that  an  order  of  removal  must  appear  to  be  made  upon  the  complaint 
of  the  church-wardens.  Comberb.  2.54.  Nay  a  complaint  made  ex  officio,  from  one 
not  concerned  is  not  sufficient ;  it  may  be  the  parish  are  willing  to  keep  them. 

2.  The  order  is  made  to  remove  a  man  and  his  wife,  who  is  likely  to  become 
chargeable,  and  it  is  not  certainly  alledged  who  or  whether  of  them,  or  either  of  them, 
are  chargeable. 

3.  The  order  is  to  remove  them,  or  either  of  them,  and  that  is  too  uncertain. 

4.  The  county  is  not  named  in  the  body  of  the  order,  but  only  in  the  margin, 
and  that  has  been  held  to  be  fatal  in  the  case  of  The  King  against  Addlethwpe,  The 
King  against  The  Inhabitants  of  Sherringhani,  and  in  other  cases.  Eule  to  shew  cause 
2  Keb.  302,  303. 

Easter,  Second  of  George  the  Second. 

The  King  against  The  Inhabitants  of  Etwell. 

Two  justices  made  an  order  to  remove  three  children  ;  which  order  was  removed 
by  certiorari,  and  moved  to  be  quashed. 

1.  The  order  is  said  to  be  made  upon  the  complaint  of  the  church-wardens  and 
over-seers  of  Lenton,  but  not  of  Lenton  aforesaid,  which  was  mentioned  in  the 
direction  of  the  order. 

2.  Complaint  is  said  to  be  made  that  they  are  likely  to  become  chargeable,  which 
we  therefore  adjudge,  but  do  not  say  adjudge  to  be  true,  which  ought  to  be. 

3.  The  ages  of  the  children  are  not  set  forth,  and  the  want  of  that  has  been  held 
fatal  in  many  instances. 

4.  The  order  recites,  forasmuch,  etc.  These  are  therefore  to  require  and  com- 
mand you,  that  you,  some  or  one  of  you,  do  forthwith  remove,  etc.  Now  some  or 
one  of  you,  cannot  command  Etwell  to  convey. 

5.  The  order  is  directed  to  the  several  churchwardens  and  overseers  of  the  poor 
of  the  parish  of  Lenton  and  Etwell  ;  not  said  to  be  the  place  of  their  father's  last 
legal  settlement ;  The  King  against  llie  Inhabitants  of  Applebey,  Hilary  11  George. 
And  the  Court  quashed  the  order  for  these  reasons  in  Trinity  term  following. 

Trinity,  Second  and  Third  of  George  the  Second. 

The  Parish  of  Shobury  against  The  Parish  of  Rossiter. 

Two  justices  made  an  order  to  remove  a  man,  his  wife  and  five  children,  and  set 
forth  the  ages  of  the  children,  some  of  which  were  of  an  age  capable  of  having  gained 
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a  settlement  by  their  own  act ;  and  recite,  that  upon  examination  into  the  settlement 
of  the  father,  it  appears  he  was  an  hired  servant  in  the  parish  of  S.  and  by  such  service 
had  got  a  settlement  in  that  parish,  and  thereupon  they  adjudge  that  parish  to  be 
the  place  of  the  settlement  of  them  all.  This  order  was  confirmed  on  an  appeal  to  the 
sessions,  and  being  removed  by  certiorari, 

[150]  Mr.  Serjeant  Corbet  moved  to  quash  the  orders,  for  by  the  state  of  the  order 
it  appears  the  settlement  of  the  adult  children  was  not  under  consideration  ;  and  by 
this  word  thereupon,  it  seems  they  have  removed  them  upon  the  foot  of  a  settlement 
derived  from  the  father,  which  is  not  of  a  direct  consequence  to  the  settlement  of 
such  children.  The  Court  quashed  the  order  as  to  such  children  as  might  be  capable 
of  getting  a  settlement  of  themselves. 

Michaelmas,  Third  of  George  the  Second. 
The  King  against  The  Inhabitants  of  Windermer. 

Two  justices  of  the  peace  made  an  order  to  remove  M.  E.  from  the  vill  of  Patter- 
dale  to  the  parish  of  Barton,  and  set  forth  that  she  had  got  no  settlement  there,  and 
orders  the  church-wardens  to  convey  her  to  Applethwaite  in  the  parish  of  Windermer, 
in  the  county  of  Westmorland.  An  appeal  was  made  to  the  sessions,  which  confirmed 
the  order  of  two  justices,  and  the  parish  of  Windermer  was  ordered  to  keep  the 
woman.     These  orders  being  removed  by  certiorari, 

Mr.  Reeve  moved  to  quash  them  on  this  exception.  The  orders  are  directed  to 
the  overseers  of  the  poor  of  the  parish  of  Windermer  ;  whereas  the  direction  should 
have  been  to  the  overseers  of  the  poor  of  the  village  of  Applethwaite  in  the  parish  of 
Windermer.  For  by  the  statute  of  the  13  and  14  Car.  c.  12,  §  21,  "All  the  needy 
and  poor  persons  in  every  township  and  village  in  the  eight  northern  counties,  shall 
be  kept  in  the  township  or  village  where  they  inhabited  or  were  last  legally  settled  ; 
and  that  there  shall  be  yearly  chosen,  according  to  the  directions  in  the  43d  Eliz. 
two  or  more  overseers  of  the  poor  within  every  of  the  said  townships  or  villages, 
who  shall  do  and  perform  all  and  every  the  acts  and  powers,  etc."  and  this  being  an 
ill  direction  of  the  orders,  makes  them  bad,  because  not  directed  to  the  officers  of  the 
place,  which  was  chargeable.     Rule  to  shew  cause. 

See  the  construction  of  the  21  section  of  this  statute  relating  to  the  maintenance 
of  the  poor,  Salk.  123. 

The  Same  Term. 

The  King  against  The  Inhabitants  of  Risely. 

Two  justices  of  the  peace  made  an  order  to  remove  J.  S.  his  wife  and  two  children, 
a  boy  and  a  girl,  from  the  parish  of  A.  to  the  parish  of  D.  afterwards  two  other 
justices  remove  these  persons  to  the  parish  of  R.  the  first  order  not  being  appealed 
from  ;  and  upon  an  appeal  to  the  sessions  the  last  order  was  confirmed.  All  these 
orders  were  removed  by  a  certiorari  ;  and  moved  to  quash  the  two  last,  on  this 
exception  ;  because  as  an  appeal  was  not  made  from  the  first  order,  the  second  was 
made  on  no  foundation,  and  the  order  of  sessions  which  confirmed  the  second  must 
then  drop  of  course  ;  for  if  there  is  not  an  appeal  made  from  the  first  order,  it  binds 
all  parties,  and  the  last  must  be  void.  Comb.  3.53,  218,  226,  in  the  last  case  the  Court 
would  not  quash  the  second  order,  because  it  had  been  appealed  from  ;  Salk.  481. 
The  Court  would  not  quash  these  orders  on  this  exception  :  but  an  objection  being 
made  to  the  order,  that  it  did  not  express  whose  children  the  boy  and  girl  were,  the 
Court  quashed  the  order  as  to  that  part,  and  confirmed  it  as  to  the  rest. 

The  Same  Term. 

Parish  of  Skeffreth  against  Walford. 

Two  justices  of  the  peace  made  an  order  to  remove  a  woman  atid  her  child  from 
S.  to  W.  and  by  that  order  sent  the  child,  being  two  years  old,  to  the  place  of  its 
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birth,  at  a  distance  from  the  mother.  This  order  was  confirmed  at  the  sessions  upon 
the  appeal  ;  and  being  removed  by  certiorari,  moved  to  quash  both  the  orders,  because 
in  the  first  order  it  is  not  said  that  the  party  was  likely  to  become  chargeable,  it 
only  mentions  in  the  complaint  made  by  the  church-wardens,  that  the  mother  had 
asked  relief  for  the  said  John  her  son,  and  that  she  was  not  capable  of  maintaining 
her  said  child  ;  but  there  is  no  adjudication  made  by  the  justices  of  its  being  so  ; 
what  is  alledged  being  only  recital.  2.  The  child  is  removed  to  the  place  of  its  birth, 
but  the  justices  do  not  adjudge  it  to  be  a  [151]  bastard,  and  being  a  nurse-child  they 
cannot  separate  it  from  the  mother  by  reason  of  the  care  necessary  to  nurture  so  very 
young  a  child,  which  none  can  be  supposed  so  fit  to  administer  as  the  mother  of  it  ; 
and  therefore  it  should  have  been  sent  with  her  to  the  place  of  her  settlement.  The 
orders  were  quashed. 

Easter,  Third  of  George  the  Second. 

The  King  against  The  Inhabitants  of  East  Sherborne. 

Moved  to  quash  an  order  of  two  justices,  made  for  removing  a  vagrant  from 
Godalming  in  Surry,  to  East  Sherborne  in  Hampshire  ;  for  by  the  statute  12  Anne, 
c.  23,  it  is  enacted,  with  respect  to  a  vagrant,  that  if  the  place  of  his  last  legal  settle- 
ment cannot  be  found,  then  he  is  to  be  sent  to  the  place  of  his  birth  ;  and  it  is  not 
said  in  this  order,  that  the  settlement  of  the  party  was  not  known.  2.  This  being 
a  child  only  of  five  years  old,  is  ordered  to  be  removed,  and  by  the  statute  children 
cannot  be  passed  till  they  are  fourteen.  3.  They  ought  to  be  passed  to  the  next 
county,  bnt  by  passing  from  Godalming  to  Sherborne  he  is  sent  through  another 
county.  4.  By  the  order  one  of  the  justices  does  not  appear  to  be  of  the  quorum, 
nor  either  of  them.  In  Trinity  term  following  the  order  was  quashed,  no  cause 
being  shewn. 


I 


Trinity,  Third  and  Fourth  of  George  the  Second. 
The  King  against  The  Inhabitants  of  Warnhill  in  Berkshire. 


Two  justices  made  an  order  to  remove  J.  Hudson  and  two  children,  from  the  parish 
of  Tooting-Graveney  in  Surry  to  Warnhill,  in  these  words,  "  It  appeared  to  us  that 
J.  H.  was  an  hired  servant,  and  served  in  the  parish  of  W.  according  to  the  statute  in 
that  case  made  and  provided,  which  we  adjudge  to  be  true  ;  and  we  do  also  adjudge, 
that  the  last  legal  place  of  the  said  J.  H.  is  at  Warnhill  in  the  county  of  Berks."  This 
order  was  moved  to  be  quashed  on  this  exception  ;  because  there  is  no  adjudication  in 
it,  that  the  last  legal  settlement  of  the  person  removed  was  at  Warnhill,  the  word 
settlement  being  left  out.  Mr.  Marsh  attempted  to  support  the  order,  that  the  words 
last  legal  place  in  the  adjudication  were  sufficient  of  themselves,  without  inserting  the 
word  settlement. 

By  the  Court :  Here  is  no  adjudication  of  a  settlement,  and  these  orders  are  never 
to  be  made  good  by  implication.     Order  quashed. 


The  Same  Term. 

The  King  against  The  Inhabitants  of  Minchin-Hampton. 

Two  justices  made  an  order,  whereas  complaint  is  made  unto  us,  etc.  that  J.  Mayo, 
etc.  are  inhabiting  in  the  said  parish  of  Bisley,  contrary  to  the  laws,  etc.  and  are  now 
become  chargeable  to  the  said  parish  of  Bisley  ;  and  we  the  said  justices  having  now 
examined  the  said  J.  Mayo  on  his  oath,  do  thereby  adjudge  that  the  last  place  of  the 
lawful  settlement  of  him  the  said  J.  Mayo  is  in  the  parish  of  Michin-Hampton  afore- 
said. Mr.  Thomas  Stephens  made  an  objection  to  this  order,  that  the  justices  have 
not  made  an  adjudication  that  he  was  likely  to  become  chargeable,  or  that  the  com- 
plaint is  true,  which  the  Court  held  fatal,  and  quashed  the  order  of  two  justices,  and 
the  order  of  sessions  which  confirmed  it. 
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Michaelmas,  Fourth  of  George  the  Second. 
The  King  against  The  Inhabitants  of  Gunnerside. 

Two  justices  made  an  order  to  remove  a  man,  his  wife  and  children  from  Astwick 
in  the  West-Riding,  to  Gunnerside  in  the  North-Riding  in  Yorkshire,  West-Riding, 
ss.  Whereas  complaint  has  been  made  unto  us,  two  of  His  Majesty's  justices  of  the 
peace,  quorum  unus,  for  the  said  riding  by  the  overseers  of  the  poor  of  the  parish 
of  A.  in  the  said  riding,  and  directed  to  the  church-wardens  and  overseers  of  the  poor 
of  the  parish  of  [152]  A.  in  the  West-Riding  of  Yorkshire,  and  to  the  overseers  and 
church-wardens  of  the  poor  of  the  parish  of  G.  in  the  North-Riding. 

Mr.  Fazakerly  moved  to  quash  this  order,  because  the  justices  who  made  the  order 
have  not  set  out  they  had  a  jurisdiction  to  make  it. 

It  was  urged  for  the  support  of  the  order,  that  West-Riding  was  in  the  margin  ; 
then  it  appears  by  the  word  said,  that  A.  is  in  the  West-Riding,  and  the  justices  are 
described  to  be  justices  of  the  said  riding,  in  which  Astwick  is,  therefore  they  are 
justices  of  the  West-Riding.     But  the  Court  quashed  the  order. 

Hilary,  Fourth  of  George  the  Second. 

Parish  of  Simson  in  Buckinghamshire,  against  The  Parish  of  Woaking 

IN  Berkshire. 

Two  justices  remove  a  man  and  his  three  children  of  the  age  of  six,  eight  and  nine, 
from  S.  to  W.  as  the  place  of  their  last  legal  settlement.  Upon  an  appeal  to  the 
sessions  from  this  order,  and  on  full  debate,  the  sessions  quashed  the  order  of  two 
justices,  with  relation  to  the  children,  and  confirmed  that  part  which  respected  the 
father. 

These  orders  being  brought  up  by  certiorari,  Mr.  Reeve  moved  to  quash  the 
order  of  sessions,  because  the  settlement  of  the  father  is  the  settlement  of  the  children, 
and  that  right  of  the  father's  is  derivative  to  them,  and  they  are  to  be  settled  at  W. 
since  the  two  justices  have  adjudged  W.  the  last  legal  settlement  of  the  father. 

By  the  Court :  The  children  may  have  got  a  settlement  by  some  act  of  their  own, 
in  a  place  distinct  from  that  where  the  father  was  last  legally  settled,  and  on  that 
account  were  not  removable  with  him,  for  some  of  them  might  be  bound  apprentices, 
and  therefore  the  order  of  sessions,  with  regard  to  the  children,  was  right.  And  a 
rule  was  made  to  shew  cause.  Easter,  4  Geo.  2,  on  shewing  cause  it  was  insisted  by 
Mr.  Reeve,  against  the  order,  that  the  children  are  of  tender  j^ears  and  ought  not  to 
be  separated  from  the  father,  and  therefore  the  order  of  sessions  is  faulty  in  that 
particular.  But  it  was  said  on  the  other  side,  that  the  ages  of  the  children  were 
not  set  forth  in  the  order  of  sessions,  but  only  as  it  recited  the  order  of  two  justices, 
and  therefore,  for  ought  that  appears,  they  are  removeable  children. 

To  which  it  was  answered,  when  the  fact  is  stated  in  the  original  order,  and  recited 
in  the  order  of  sessions,  and  not  varied  in  the  recital,  it  becomes  a  part  of  the  subse- 
quent order,  and  must  be  taken  to  be  true. 

But  the  Court  held,  that  evidence  might  have  been  given  to  the  sessions,  that 
these  children  had  got  a  settlement  by  an  act  of  their  own,  especially  it  may  be  so 
intended,  as  the  sessions  have  adjudged  the  order  of  two  justices  to  be  wrong  in  that 
particular  ;  and  nothing  appearing  in  the  order  of  sessions  to  shew  that  the  justices 
have  acted  wrongfully,  the  order  of  sessions  must  be  confirmed. 

Easter,  Eleventh  of  George. 

The  King  against  Westly  and  Others. 

The  defendants  were  indicted  for  rescuing  of  goods  taken  in  execution,  and  were 
found  guilty.  Now  moved  in  arrest  of  judgment  ;  and  the  case  was,  the  indictment 
contained  three  counts,  the  first  of  which  sot  forth,  that  by  virtue  of  a  writ  of  our 
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lord  the  King  of  fieri  facias,  before  the  King  himself  duly  and  lawfully  issued,  the 
sheriffs  made  out  a  warrant  for  taking  the  goods  to  satisfy  the  plaintiff  according  to 
the  exigency  of  that  writ.  Aiid  in  the  recital  of  the  writ,  the  parties  names  were 
intiruly  omitted  to  be  set  forth.  The  first  (jiiestion  therefore  was,  whether  this  was 
a  sutticient  description  of  the  writ"?  And  held  by  the  Court  that  it  was  not.  Then 
the  second  count  set  forth  a  riot,  and  an  as.sault  by  the  defendants  upon  the  prosecutor. 
And  the  third  count  set  forth  an  assault  only.  It  was  argued  in  support  of  the  indict- 
ment, that  these  are  distinct  offences  as  laid  ;  and  the  verdict  having  found  the  defen- 
dants guilty  generally,  if  the  first  count  be  not  good  as  to  the  rescous,  yet  the  two 
counts,  as  to  the  riot  and  assault,  shall  be  sufficient  to  support  the  indictment  and 
warrant  the  judgment. 

[153]  But  by  the  Court :  These  two  last  counts  have  reference  to  the  writ  and 
warrant,  and  therefore  the  offences  mentioned  in  the  two  last  counts  are  confined 
under  the  general  circumstances  of  execution  in  this  writ,  which  writ  failing  by  not 
being  sufficiently  described,  the  whole  charge  against  the  defendants  is  void. 

But  it  had  been  otherwise,  if  the  battery  and  riot  had  been  laid  absolutely  in  the 
indictment,  for  they  are  offences  of  a  different  nature.  But  this  verdict  finds  them 
guilty  of  those  offences  as  described  under  that  restriction.  The  judgment  must  be 
arrested. 

Michaelmas,  Twelfth  of  George. 

The  King  against  Philpot  and  Others. 

Mr.  Fazakerly  moved  to  quash  an  indictment  for  a  riot,  which  set  forth  that  there 
was  an  immemorial  water-course  leading  to  an  antient  mill,  and  that  the  defendants 
being  riotously  assembled,  did,  with  posts  and  other  things,  stop  up  and  divert  the 
course  of  the  said  water,  whereby  the  said  water  was  hindered  from  coming  to  the 
said  mill,  etc.  Now  it  does  not  appear  to  be  done  vi  and  armis,  and  then  it  amounts 
to  no  more  than  a  common  action  of  trespass  upon  the  case.  But  the  Court  disallowed 
the  exception. 

Michaelmas,  Second  of  George  the  Second. 
The  King  against  Hays  and  Others.     Before  Lord  Chief  Justice  Raymond. 

The  defendants  were  indicted,  for  that  they  did  riotously  and  tumultuously  assault, 
etc.  and  take  away  from  William  Dallow  17  buts  of  beer,  the  goods  of  the  said  Dallow. 
It  appeared  upon  the  evidence  that  there  was  no  riot,  and  a  question  arose,  as  the 
indictment  did  not  lay  it  over  again  as  a  trespass,  whether  the  defendants  could  be 
found  guilty,  and  the  case  of  The  Corporation  of  Bewdlei/  was  cited. 

But  the  Chief  Justice  held,  that  he  thought  the  defendants  might  be  convicted  of 
the  trespass  only,  as  well  as  in  felonies,  where  the  jury  find  the  party  guilty  of  a  lesser 
offence  than  that  charged  in  the  indictment. 

Easter,  Second  of  George  the  Second. 
The  King  against  Willington,  Esq. 

The  sessions  made  an  order  that  defendant  should  immediately  pay  to  four 
labourers,  five  pounds  jointly,  for  work  done  in  husbandry,  which  the  labourers 
have  demanded  of  him,  and  also  forty  shillings  costs  in  proceeding  for  the  recovery 
thereof. 

Moved  to  quash  this  order  on  these  exceptions. 

First  exception  ;  the  order  is  grounded  upon  5  Eliz.  c.  4,  but  does  not  shew  the 
wages  were  agreeable  to  the  statute,  or  to  the  retainer,  and  if  it  is  not  so  specified  in 
the  order  by  §  20,  such  a  retainer  is  void,  and  the  wages  are  not  recoverable. 

Second  exception  ;  the  order  is  unreasonable,  for  it  requires  the  defendant  to  paj' 
the  money  immediately,  and  does  not  give  him  a  reasonable  time  to  pay  it  in. 

Third  exception  ;  the  order  is  to  pay  five  pounds  to  four  persons  jointly,  but  does 


156  SESSIONS   CASES   ADJUDGED   IN    THE  SESS.  CAS.  154. 

not  say  how  much  to  each  ;  so  here  is  no  proportion  made  of  the  payment,  and  each 
labourer  may  be  separately  intitled. 

Fourth  exception  ;  the  order  requires  the  payment  of  the  costs  of  forty  shillings, 
but  does  not  find  the  justices  have  any  power  by  the  statute  to  give  costs. 

Fifth  exception  ;  the  principal  e.xception  was,  that  it  does  not  appear  any  of  the 
parties  live,  or  that  the  work  was  done  in  the  county  of  Warwick,  or  the  contract 
made  there,  and  if  not,  the  justices  have  no  jurisdiction.     Carthew  1.56. 

The  Court  seemed  to  think  the  last  was  a  fatal  exception,  and  that  there  was 
something  in  the  fourth. 

It  was  said  in  support  of  the  order,  that  it  was  specially  stated  the  defendant  made 
his  [154]  defence  by  counsel,  and  then  it  can  hardly  be  supposed  he  lived  out  of  the 
county.  Salk.  441.  And  these  orders  are  to  be  favourably  construed  in  remedy  to 
recover  wages,  and  the  Court  will  intend  a  jurisdiction  by  general  words.  But  the 
Court  unanimously  quashed  the  order. 

Hilary,  Eighth  of  George  the  Second. 
Shergold  against  Holloway. 

This  was  an  action  of  false  imprisonment  against  defendant,  a  tithingman  who  justi- 
fied under  the  warrant  of  a  justice  of  the  peace  ;  a  verdict  was  found  for  the  plaintiif, 
subject  to  the  opinion  of  the  Court  upon  a  special  case,  which  sets  out  the  matter, 
that  complaint  being  made  on  the  oath  of  one  White,  that  Shergold  refuses  to  pay 
him  his  wages,  etc.  These  are  therefore  to  authorize  you  to  cause  him  to  appear 
before  me  or  any  other  justice  of  peace,  and  these  words  were  also  added.  Whereof 
give  him  notice  before  whom  to  appear.  The  warrant  was  directed  to  the  defendant 
as  tithingman  of  the  parish.  In  arguing  this  case  three  questions  arose,  1.  Whether 
a  single  justice  has  any  jurisdiction  in  case  uf  wages  1  2.  Admitting  he  had,  whether 
a  warrant  hy  such  justice  requiring  an  arrest,  will  justify  the  officer?  3.  Whether 
this  be  a  warrant  to  arrest? 

It  was  insisted,  that  the  sessions  by  5  Eliz.  c.  4,  had  only  an  implied  jurisdiction 
to  order  payment  of  wages,  the  statute  only  giving  them  a  power  to  settle  the  rates 
of  wages.  Therefore  a  single  justice  cannot  be  intended  to  have  any  jurisdiction  in 
such  case.     Salk.  441.     5  Mod.  419.     Sir  Thomas  Jones  47. 

But  secondly,  admitting  such  jurisdiction,  whether  the  party  ought  not  to  be 
summoned,  and  not  have  been  arrested  in  the  first  instance  ?  The  law  has  great  regard 
to  the  imprisoning  the  person,  the  means  must  be  executed  according  to  the  rules  of 
law,  and  according  to  the  law  of  Magna  Charta. 

The  Court  will  not  intend  the  jurisdiction  of  an  Inferior  Court,  but  it  must  be 
expressed  so  in  this  case.  It  can  only  intend  a  jurisdiction  on  wages  in  husbandry. 
This  warrant  being  for  wages  generally,  is  bad.  Then  how  far  can  the  officer  justify 
under  this  illegal  warrant  1  Action  lies  against  the  officer  for  executing  an  erroneous 
process.     1  Vent.  220.     2  Lutw.  395,  1560. 

It  was  answered,  that  the  constant  practice  on  5  Eliz.  must  be  considered  ;  for  the 
words  are,  that  justices  have  power  to  settle  and  rate  the  wages  ;  yet  the  justices 
have  had  indulgencies  by  the  Court  to  make  orders  for  payment  of  wages,  as  appears 
by  suffering  the  Admiralty  to  have  cognizance  of  mariners  wages,  though  they  have  no 
jurisdiction.  But  upon  the  consideration  that  the  demands  are  small,  and  that  the 
men  may  be  reaily  for  sea  again,  the  Admiralty  has  been  indulged  with  this  jurisdic- 
tion. The  Courts  of  Law  have  not  only  indulged  the  justices  to  execute  their 
authority  in  cases  of  wages,  but  have  gone  so  far  where  the  orders  are  for  wages 
generally,  to  intend  it  within  the  jurisdiction,  unless  the  contrary  appear  on  the  face 
of  the  order  ;  Salk.  441,  2,  484,  and  there  are  infinite  precedents  where  orders  of  single 
justices  for  payment  of  wages  generally,  as  also  for  wages  of  husbandry,  have  been 
held  good  by  this  Court. 

2.  The  person  before  the  Court  is  the  officer,  and  though  this  warrant  could  be  no 
justification  to  the  justice,  yet  it  is  to  the  officer.  Pirs.di/  against  Datvsmi,  Hil.  1  W.  3. 
Held  at  Ni.  Pri.  by  Holt  Chief  Justice,  that  the  collector  of  the  land  tax  being  fined 
by  the  commissioners,  who  issued  the  warrant  to  the  constable  to  levy  the  money,  in 


BBSS.  CAS.  165.  COURT   OF   KING's    BENCH  157 

evidence  it  appear'd  that  the  commissioners  had  not  a  power  to  fine  in  that  particular 
instance,  though  in  other  instances  they  had  ;  yet  held  as  they  had  a  jurisdiction  to 
fine  in  some  cases,  it  was  not  the  duty  of  the  officer  to  inquire  whether  they  had  a 
jurisdiction  in  that  particular  instance  or  not ;  but  as  they  had  jurisdiction  in  some 
instances,  it  was  a  sufficient  justification  to  the  officer. 

That  from  the  tenor  of  this  warrant  it  appeared,  that  the  justice  of  peace  intended 
to  impower  the  defendant  to  arrest  the  body  ;  that  the  words  cause  him  to  appear 
were  synonymous  to  bring  him  before  me  ;  and  that  this  tithingman  could  not  compel 
an  appearance  without  apprehending  the  plaintiff. 

[155]  Lord  Chief  Justice  said,  that  as  to  the  first  point,  if  it  was  a  res  integra, 
it  might  be  a  very  considerable  question,  whether  one  justice  had  a  jurisdiction  or 
not?  But  that  jurisdiction  having  been  exercised  for  such  a  series  of  time,  did  give 
a  sanction  to  the  jurisdiction,  and  it  would  overturn  a  multitude  of  cases,  if  it  should 
be  determined  that  one  justice  had  no  jurisdiction,  and  said  the  Court  had  been  so  far 
from  denying  that  jurisdiction,  that  they  had  favoured  the  jurisdiction  by  intending 
in  an  order  for  wages  generally,  to  be  wages  in  husbandry,  and  therefore  at  this  time 
of  day  it  would  be  wrong  to  make  that  jurisdiction  a  question. 

As  to  the  second,  he  said,  that  if  the  justice  has  a  jurisdiction  of  the  subject  matter, 
though  he  may  mistake  in  his  execution  of  that  jurisdiction,  yet  it  shall  excuse  the 
constable  or  tithingman,  unless  something  is  discovered  in  the  warrant,  which  from 
some  express  law  shews  the  justice  had  not  a  jurisdiction.  Now  in  this  case,  taking  this 
to  be  a  warrant  to  arrest,  that  was  certainly  a  process,  of  which  the  justice  had  no 
sort  of  jurisdiction,  and  then  it  comes  expressly  within  the  case  in  Hob.  63,  and  Smith 
against  Bowcher  of  the  last  term  ;  in  each  of  which  cases  there  was  a  general  juiisdiction 
of  the  cause,  but  not  of  the  process,  which  was  the  distinction,  and  concluded  upon 
that  point,  that  the  defendant  could  not  justify  under  this  warrant,  for  though  it  might 
be  hard  to  say  that  a  tithingman  should  know  the  law  better  than  the  justice,  yet  it 
being  a  general  law,  every  one  is  obliged  to  take  notice  of  it. 

As  to  the  third  point  said,  if  that  was  material  to  determine  after  the  second  thus 
considered,  he  should  be  under  difficulty  about  it,  for  it  was  not  clearly  a  warrant  to 
arrest,  the  words  cause  to  appear  may  be  by  summons,  and  though  the  warrant  goes 
on  and  directs  the  officer  to  give  notice  to  the  prosecutor,  which  perhaps  would  be 
impossible  for  him  to  do  with  certainty,  unless  he  was  to  bring  the  party  with  him  ; 
yet  the  justice  having  no  such  jurisdiction  we  will  not  intend  he  has  done  wrong,  but 
rather  otherwise  ;  said  he  must  own  it  was  pretty  oddly  worded,  for  generally  warrants 
of  summons  are  to  bring  the  party  before  some  certain  justice  at  some  certain  time  and 
place;  therefore  judgment  was  given  for  the  plaintiff. 

Hilary,  Thirteenth  of  George. 
The  King  against  Johns. 

Moved  to  quash  an  order  of  sessions,  which  set  forth,  that  it  appears  to  us,  etc. 
that  1001.  is  in  the  hands  of  the  defendant,  an  overseer  of  the  poor  of  Lestwithiel. 
We  therefore  order  he  shall  pay  it  into  the  hands  of  the  parson  and  two  of  the 
inhabitants. 

Exception  ;  it  does  not  appear  how  the  sessions  have  power  over  this  money,  nor 
that  the  parson,  etc.  are  proper  persons  to  receive  it ;  but  it  ought  to  be  paid  to  the 
inhabitants  in  general,  to  be  distributed  by  them  as  they  shall  judge  reasonable. 
Shew  cause. 

Trinity,  Thirteenth  of  George. 

The  King  against  The  Inhabitants  of  Sutton  upon  Trent. 

An  exception  was  taken  to  an  order  of  sessions,  that  there  is  no  adjudication  in  it; 
all  that  is  said  in  the  order  is,  that  by  advice  of  counsel  the  matter  in  question  should 
be  referred  to  the  judgment  of  the  Court  of  King's  Bench.  Now  this  is  no  adjudica- 
tion one  way  or  other,  and  therefore  the  order  is  imperfect ;  for  the  sessions  should 
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have  given  judgment  in  it,  and  let  it  have  had  its  fate.  To  which  it  was  answered, 
that  it  was  reasonable  to  encourage  justices  of  the  peace  when  they  submit  their  orders 
to  the  opinion  of  the  Court,  for  most  commonly  they  make  general  orders. 

N.B.  General  Sessions  are  not  Quarter-Sessions,  for  the  Quarter-Sessions  are 
appointed  by  2  H.  7,  c.  4,  though  by  that  statute  it  appears  there  may  be  a  General 
Sessions  at  a  different  time,  as  in  London.     2  Salk.  474. 

[156]    Trinity,  Second  of  George  the  Second. 

The  King  against  The  Inhabitants  of  Cawood. 

Two  justices  made  an  order  to  remove  a  man  to  the  parish  of  Uleskelf,  who 
appeal'd  to  the  sessions  by  the  name  of  Ulleskelf,  the  sessions  discharged  the  order  of 
justices;  and  now  the  Court  was  moved  to  quash  the  order  of  sessions;  because  the 
appeal  was  from  a  different  parish.  The  question  is,  whether  that  is  a  variance  from 
that  in  the  order  of  justices.  These  cases  prove  it  to  be  no  variance  ;  for  the  word  may 
signify  the  same  place,  though  differently  spelt.  The  case  in  Sir  Thomas  Jones  219. 
Debt  upon  a  bond  by  Edward  Nonne,  administrator  of  G.  Nonne,  etc.  the  defendant 
after  oyer  of  the  letters  of  administration,  pleads  in  abatement  a  variance  between  the 
letters  of  administration  and  the  declaration,  for  in  one  he  is  called  Nonne,  and  in  the 
other  Nunne ;  and  upon  demurrer  it  was  held  by  the  Court,  that  the  words  having 
the  same  sound  the  defendant  must  answer  over.  In  1  Rol.  Abr.  797,  J.  Broke  was 
returned  upon  a  venire  facias  to  try  an  issue,  and  J.  Brook  is  sworn,  yet  held  good 
without  any  amendment  or  examination,  whether  it  be  the  same  person  or  not,  for 
they  are  the  same  sound.  In  Cro.  Eliz.  2.58,  in  the  Distringas  Juratores  the  defendant 
was  named  Shacraft,  but  in  the  venire  facias  he  was  truly  named  Shacroft ;  and  so  in 
the  other  proceedings  ;  this  misnomer  was  alledged  in  arrest  of  judgment,  but  awarded 
to  be  amended,  and  judgment  for  the  plaintiff.  So  a  juror  was  named  J.  S.  of  Abbotsan, 
and  returned  upon  the  distringas  J.  S.  of  Abbasan,  and  ordered  to  be  amended,  Cro. 
Eliz.  2-58.  So  a  juror  in  the  venire  facias  was  named  Dehust,  and  in  the  distringas 
Dehurst,  but  held  good,  and  judgment  for  the  plaintiff.  Oliver  against  Tongue,  Stiles. 
In  3  H.  4,  4.  Debt  against  Baxster  upon  a  bond ;  exception  that  it  was  brought 
against  Baxter  without  an  s  ;  and  held  no  variance.  In  the  case  of  Young  against 
Slaughterford,  Trinity  8  Anne,  which  was  an  appeal  of  murder  ;  and  moved  in  arrest 
of  judgment,  that  one  of  the  jury  was  named  in  the  venire  Chidingford,  and  in  the 
distringas  Chiddingford  ;  and  held  no  variance  ;  Ponsanby  and  Pansanby  no  variance  ; 
Cro.  Jam.  354.  But  in  Cro.  Jam.  116,  in  the  venire  facias  Cullard  was  named  and 
returned  in  the  distringas,  but  the  panel  annexed  and  returned  Constantius  Callard, 
and  held  to  be  error.  In  8  Anne,  an  order  of  justices  was  removed  by  certiorari,  and 
an  exception  taken  that  the  order  was  made  upon  Flixton,  but  the  order,  as  appeared 
upon  the  return  of  the  certiorari,  was  made  upon  Flickston  ;  and  held  no  variance  by 
Mr.  Justice  Probyn.  Brook  against  King,  action  for  rescuing  a  distress,  and  the 
declaration  set  forth  that  Calisthenes  Brook  made  a  lease,  etc.  and  in  the  lease  given 
in  evidence  it  was  Calasthenes,  and  the  plaintiff  was  nonsuit  for  this  variance  ;  tried 
at  Guildhall  before  Lord  Raymond  in  Trinity  term  in  the  3  and  4  George  2.  Error 
was  assigned  of  a  judgment  in  the  Common  Pleas,  because  upon  the  venire  facias  one 
Randal  Sewel  was  returned,  and  so  in  the  distringas.  And  the  sheriff  returned  Rannus 
Sewel,  who  was  sworn,  but  not  allowed.  For  the  Court  shall  intend  Randal  and 
Rannus  to  be  both  one  person,  and  that  it  is  his  name  briefly  written.  Cro.  Jam.  28. 
And  by  the  Court :  There  is  a  plain  difference  between  Waking  and  Woking,  for 
by  what  appears  they  may  be  two  different  parishes.  Lisney  in  the  hab.  cor.  made 
Listney  to  agree  with  the  venire  facias,  because  the  sound  is  alike.     Hob.  64. 

Hilary,  Second  of  George  the  Second. 

The  King  against  The  Inhabitants  of  Glaston  in  Rutlandshire. 

Upon  a  rule  to  shew  cause  why  an  order  of  two  justices  should  not  bo  quashed, 
which  appeared  to  be  made  for  the  removing  A.  from  C.  to  D.  though  there  had  been 
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a  prior  order  of  two  justices  for  removing  him  to  B.  confirmed  at  the  sessions,  and 
there  had  not  passed  forty  days  since,  in  which  he  could  possibly  gain  a  subsequent 
settlement. 

It  was  urged  that  the  last  order  was  to  remove  Hales  and  his  wife,  and  the  former 
only  to  remove  Hales. 

[157]  But  by  the  Court :  We  will  intend  it  was  the  same  man,  and  this  order  must 
be  quashed. 

Another  exception  to  the  order  of  sessions,  that  it  did  not  appear  to  be  made  upon 
appeal,  without  which  they  have  no  jurisdiction.  Salk.  479.  This  the  Court  admitted 
was  a  fatal  exception,  but  .said  if  the  order  of  two  justices  be  good,  that  must  stand  as 
not  appealed  from. 

Hilary,  First  of  George  the  Second. 

The  King  against  The  Inhabitants  of  Belvoir. 

Moved  to  quash  an  order  of  sessions  upon  which  there  had  been  no  adjudication  ; 
but  the  judgment  of  the  Court  was  suspended. 

The  e.xception  was,  it  appears  in  the  body  of  the  order,  that  Belvoir  is  an  extra- 
parochial  place,  and  that  there  neither  now  is,  nor  ever  was,  an  officer  in  the  place, 
neither  church-wardens  nor  overseers,  nor  any  inhabitant,  except  one  person,  that  keeps 
an  alehouse.  In  Salk.  486,  it  was  held  by  Holt,  Chief  Justice  :  If  a  place  is  extra- 
parochial,  and  has  not  the  face  of  a  parish,  the  justices  have  no  authority  to  send  any 
man  thither. 

Note  ;  in  the  margin  of  that  case  in  Salk.  it  is  said  in  the  case  of  Stokelane  against 
Bolting,  Hill.  11  Anne,  it  was  adjudg'd  by  Parker  Chief  Justice  and  the  whole  Court, 
that  by  virtue  of  the  1.3  and  14  Car.  2,  c.  12,  §  21,  the  justices  may  exercise  the  power 
given  by  43  Eliz.  and  that  Act,  in  all  extra  parochial  places,  containing  more  houses 
than  one,  so  as  to  come  under  the  denomination  of  a  vill  or  a  township.  And  this 
order  was  quashed  ;  because  a  person  cannot  be  sent  to  an  extraparochial  place  for 
want  of  proper  officers. 

Trinity,  Second  and  Third  of  George  the  Second. 
The  King  against  Robe. 

Mr.  Serjeant  Baynes  shewed  cause  why  an  order  of  sessions  should  not  be  quashed 
on  an  exception  taken  to  it,  that  the  justices  had  no  jurisdiction  in  the  matter,  the 
order  being,  that  the  money  shall  be  borrowed  of  the  treasurer  of  the  county  stock, 
and  that  it  shall  be  repaid  and  replaced  out  of  the  county's  rents,  as  the  Court  shall 
direct.     The  Queen  against  Savin,  Salk.  605.     8  and  9  W.  3,  c.  17. 

Lord  Chief  Justice  Raymond  :  If  we  should  confirm  this  order,  I  doubt  we  shall 
go  further  than  we  are  warranted  by  law.  But  the  Court  quashed  the  latter  part  of 
the  order  as  to  the  repayment  of  the  money  out  of  the  county  rents,  but  would  not 
quash  the  other,  being  but  the  declaration  of  the  sentiments  of  the  justices. 

Michaelmas,  Fourth  of  George  the  Second. 

The  King  against  The  Inhabitants  of  Arundell. 

An  order  of  bastardy  made  by  two  justices  upon  A.  B.  that  he  was  the  father  of 
the  child,  was  confirmed  by  the  sessions  upon  appeal.  The  putative  father  appealetl 
from  this  order  of  confirmation  to  a  subsequent  sessions,  and  the  second  sessions  quashed 
the  order  made  by  the  first.  This  order  being  removed  by  certiorari,  a  motion  was 
made  to  quash  the  order  of  the  second  sessions  as  irregular ;  for  the  order  of  two 
justices  being  confirmed  upon  appeal,  the  order  of  confirmation  by  the  first  sessions 
is  conclusive  to  the  reputed  father.  This  is  like  the  case  of  the  parishes  of  Harrow 
and  Ryslip  in  Salk.  524,  where  it  was  held,  that  an  order  of  removal,  confirmed  upon 
an  appeal,  is  final  against  all  parishes ;  so  is  Salk.  527.  And  a  rule  was  made  to  shew 
cause.     See  Pidgeon's  aise,  Cro.  Car.  341. 


160  SESSIONS   CASES   ADJUDGED   IN   THE  SESS.  CAS.  168. 

Hilary,  Fourth  of  George  the  Second. 

The  King  against  The  Parish  of  St.  Nicholas. 

The  sessions  made  an  original  order,  that  the  parish  of  St.  Nicholas  do  take  care 
of  William  Gould,  a  youth  of  eight  years  of  age,  son  of  William  Gould  a  sojourner 
[158]  in  that  parish,  who  died  lately  there.  This  order  being  removed,  the  Court 
made  a  rule  to  shew  cause  why  it  should  not  be  quashed,  on  an  exception  taken  to 
it,  that  the  sessions  have  not  a  power  to  make  such  an  order. 

Hilary,  Twelfth  of  George. 

Parish  of  Stone  against  The  Parish  of  Kniver. 

Upon  an  order  for  the  removal  of  one  Kidson,  his  wife  and  children,  the  Court 
adjudged  that  the  renting  of  a  cony -warren,  at  ten  pounds  per  annum,  was  a  sufficient 
tenement  to  gain  a  settlement  within  the  meaning  of  the  statute  of  the  13  and  14 
Car.  2,  c.  12.  So  the  renting  a  water-mill  was  adjudged  a  sufficient  settlement. 
Salk.  536.     1  Show.  12.     Faresly  54.     Skinner  268. 

Hilary,  Twelfth  of  George. 

Parish  of  Chidderton  against  The  Parish  of  Westram. 

Upon  a  motion  to  quash  a  special  order  of  session.s,  the  case  was  thus  :  The  order 
set  forth  that  one  Elizabeth  Piuchen  had  sworn  that  her  husband  had  told  her  he  was 
born  in  Wiltshire,  but  that  he  had  never  informed  her,  nor  did  she  know,  within  what 
parish  in  that  county.  All  the  Court  was  of  opinion,  that  she  was  settled  at  A.  for 
it  not  appearing  that  her  husband  had  gained  a  settlement  in  any  particular  place 
ascertained,  to  which  she  could  be  removed  in  her  husband's  right,  the  husband  as  to 
her  was  to  be  considered  as  a  vagrant,  who  had  no  place  of  settlement,  and  consequently 
that  her  right  of  settlement  remained  in  the  place  where  she  had  gained  a  right  before 
she  was  married. 

Michaelmas,  Twelfth  of  George. 

Anonymus. 

A  man  was  hired  for  a  year,  and  had  wages  paid  him  for  a  year's  service  ;  he  lived 
where  he  had  served  this  year,  and  the  justices  made  an  order  to  remove  him  to  the 
place  of  his  last  legal  settlement.  The  order  mentioned  that  he,  without  any  com- 
pulsion, quitted  his  service  a  week  before  the  expiration  of  the  year,  and  the  question 
was,  if  this  was  such  a  service  as  might  gain  him  a  settlement  within  the  letter  of  the 
Act  of  Parliament  of  the  8  and  9  W.  3,  c.  30,  and  a  rule  was  made  to  shew  cause. 


Hilary,  Tenth  of  George. 

The  Inhabitants  of  St.  Giles's  Reading  against  The  Inhabitants 
OF  Eversley  Blackwater. 

W.  C.  was  born  in  the  parish  of  St.  Giles,  and  was  bound  an  apprentice  for  sevei> 
years  in  B.  where  he  served  two  years  ;  his  master  failing  in  circumstances  he  removed 
back  to  St.  Giles's,  there  he  married,  had  three  children,  and  there  he  died ;  and  by 
order  the  mother  and  children  were  sent  to  Blackwater. 

Mr.  Keeve  moved  to  quash  the  order  for  these  reasons,  that  the  mother  and 
children  could  not  take  any  benefit  of  the  father's  right  of  settlement  after  his  death, 
seeing  they  had  not  taken  any  advantage  of  it  in  his  life-timo,  but  had  waived  that 
and  fixed  at  another  place. 


I 
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By  the  Justices  Eyre  and  Fortescue :  The  wife  and  children  must  be  sent  to  the 
last  legal  settlement  of  their  father,  for  his  settlement  is  their  settlement,  and  birth 
makes  no  settlement,  but  in  case  of  a  bastard,  who  is  not  considered  as  a  child  of  any, 
and  is  therefore  a  vagrant,  and  can  gain  no  settlement  but  by  birth. 

It  was  ruled  by  all  the  Court  upon  argument,  that  the  order  which  sent  thera'to 
B.  the  last  legal  settlement  of  the  father  must  be  confirmed.  Where  a  father  gains 
a  second  settlement  after  the  birth  of  his  child,  that  settlement  is  immediately 
communicated  to  the  [159]  child.  It  is' agreed,  if  the  father  had  been  living,  they 
might  have  been  sent  to  B.  but  then  his  death  makes  no  alteration,  because  it  is 
a  derivative  right  from  the  father  to  the  children,  which  cannot  be  evaded  whilst  the 
children  are  under  such  years  as  lender  them  incapable  of  gaining  a  settlement  by 
some  act  of  their  own  ;  and  the  father  having  got  no  settlement  at  St.  G.  when  he 
died,  their  settlement  was  at  B.  the  last  legal  settlement  of  their  father.  This  case 
differs  from  that  of  a  master  and  servant ;  what  the  servant  does  according  to  the 
rules  prescribed  by  law  to  gain  a  settlement,  is  his  own  act,  viz.  his  service,  and  is  not 
continued  to  him  by  any  right  from  his  master.  For  if  a  man  hires  himself  to  a  master 
in  B.  and  the  master's  legal  settlement  is  in  A.  if  the  servant  remains  in  his  service  at 
B.  for  forty  days,  he  gains  a  settlement  at  B.  and  not  in  A.  the  true  and  only  place  of 
settlement  of  the  master,  which  shews  the  settlement  is  there  acquired  by  a  local 
service,  and  that  is  the  act  which  makes  the  settlement.  But  a  child  may  be  sent 
to  the  place  of  the  father's  settlement  without  having  been  ever  there  before  ;  it  is  the 
inheritance  of  a  child,  but  the  right  of  a  servant  as  the  mere  effect  of  his  service.  The 
case  ot  Spittle- Fields  a,gatinst  IVhitechapel,  10  W.  3,  is  not  parallel  to  this;  there  birth 
gained  the  child  a  settlement,  but  the  reason  was  because  the  settlement  of  the  father 
could  not  be  found,  and  such  a  child  is  accounted  filius  populi.  And  where  the  father's 
settlement  cannot  be  found,  yet  if  the  mother's  can,  the  child  shall  have  the  benefit  of 
that,  and  in  this  case  the  children  shall  not  be  made  vagrants  where  the  father's  right 
is  descended  to  them.     The  order  of  removal  must  stand. 


Trinity,  Ninth  of  George. 

The  King  against  The  Inhabitant.s  of  St.  Paul's  Shadvvell. 

Upon  a  motion  to  quash  an  order  of  two  justices,  it  was  resolved  by  Mr.  Justice 
Eyre  and  Mr.  Justice  Fortescue,  that  where  the  father  being  a  foreigner  had  no 
settlement,  the  children  should  have  the  benefit  of  the  mother's  settlement,  for  that 
her  right  should  descend  to  them,  and  they  should  not  be  sent  to  the  place  of  their 
birth. 

Easter,  Eleventh  of  George. 
The  King  against  The  Inhabitants  of  Whitechapel. 

Upon  a  motion  to  quash  an  order  of  sessions  the  case  was  thus  :  A.  kept  a 
glass-house  in  the  parish  of  Whitechapel,  and  hired  B.  for  five  years,  to  work  at 
this  glass-house  at  the  rate  of  ten  shillings  a  week,  B.  never  lodged  with  A.  in  his 
house  any  part  of  the  time,  but  lodged  at  another  house  in  the  parish  ;  and  on  a 
dispute  where  B.  should  be  settled,  the  justices  adjudged  his  settlement  to  be  in  the 
parish  of  Whitechapel ;  which  order  being  removed  by  certiorari,  Mr.  Serjeant 
Hawkins  moved  to  quash  it ;  because  he  said  this  was  not  such  a  service  as  was 
intended  by  the  Statute  of  3  and  4  W.  and  M.  for  this  man  having  never  lodged  in 
his  master's  house  could  not  be  considered  as  part  of  his  master's  family,  and 
therefore  was  not  such  a  servant  as  could  gain  a  settlement  by  the  statute. 

By  the  Court :  The  order  is  good,  and  B.  has  gained  a  good  settlement  in  White- 
chapel ;  for  being  hired  to  serve  above  one  year,  and  having  served  and  resided  in  the 
same  parish  pursuant  to  such  hiring,  he  hath  fully  complied  with  the  statute,  and  it 
is  not  material  whether  he  lodged  at  his  master's  or  at  another  house,  so  that  it  be 
within  the  same  parish.     Order  aifirm'd. 

K.  B.  XXII.— 6 
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Michaelmas,  Eleventh  of  George. 
The  King  against  The  Inhabitant.?  of  Wyley  in  Wilts. 

Upon  an  order  of  sessions  the  case  was  thus  :  J.  S.  being  a  poor  man  built  a 
cottage  upon  the  waste  belonging  to  my  Lord  Pembroke,  without  his  licence,  who 
never  offer'd  to  disturb  J.  S.  in  his  possession,  and  he  lived  in  this  cottage  for  thirty 
years,  and  [160]  by  his  will  left  three  guineas  in  the  hands  of  his  executors  to 
purchase  this  cottage  of  my  Lord  Pembroke.  Upon  his  death  Elizabeth,  his  only 
child  and  heir  at  law,  entered  into  the  cottage,  and  after  married  one  Barrow,  and 
they  lived  in  the  cottage  and  were  in  quiet  possession  for  three  quarters  of  a  year, 
and  then  sold  it.  The  question  was,  whether  the  daughter  of  J.  S.  and  B.  her 
husband  had  gained  a  settlement,  by  virtue  of  this  inhabitancy,  in  the  parish  of  Wyley, 
in  which  this  cottage  was.  Mr.  Reeve  argued  that  this  itihabitancy  gained  no  settle- 
ment. The  cottager  was  a  disseisor,  and  had  no  right  to  build  upon  the  waste,  and 
was  at  any  time  removable  by  the  lord  of  the  waste,  and  if  he  might  have  been 
removed  within  forty  days,  his  long  possession  shall  give  him  no  title,  for  he  must  only 
be  considered  as  a  tenant  at  will,  and  consequently  his  continuance  upon  the  cottage, 
though  never  so  long,  could  give  him  no  settlement;  and  if  the  cottager  had  no  right 
of  settlement,  none  claiming  under  him  shall  be  in  a  better  condition.  The  Statute 
of  31  Eliz.  prohibits  the  building  of  cottages,  therefore  the  erection  of  one  is  unlawful, 
and  shall  have  no  privilege  or  encouragement.  I  admit,  if  one  inhabits  by  virtue  of 
a  lease,  or  other  good  title,  for  forty  days,  he  gains  a  settlement.  But  the  itihabitancy 
in  this  case  was  without  any  good  title,  and  consequently  can  gain  no  right  of  settle- 
ment. These  objections  were  answered  by  the  Court,  who  held  it  clearly  to  be  a  good 
settlement.  And  though  it  was  further  objected,  that  the  cottager  himself  was  sensible 
he  had  no  right,  by  his  devising  money  for  the  purchase  of  a  term  under  the  lord  of 
the  waste,  yet  it  was  over-ruled. 

And  by  all  the  Court  it  was  held,  that  when  a  man  hath  such  a  possession  as  he 
cannot  be  removed  from,  and  hath  enjoyed  that  possession  forty  days,  he  thereby 
gains  a  settlement,  and  that  is  the  reason  why  a  copyholder  or  lessee  for  years  gains 
a  settlement  by  an  inhabitancy  for  forty  days  ;  for  in  those  cases  the  justices  of  peace 
cannot  determine  his  right ;  this  present  case  is  very  strong,  for  the  thirty  years  posses- 
sion of  the  cottager,  without  interruption,  would  have  been  a  good  title  in  an  ejectment ; 
and  for  that  reason  the  justices  of  peace  cannot  determine  his  title.  It  appears  upon 
the  face  of  the  order,  that  the  cottager  had  a  good  title  against  all  the  world,  except 
the  lord  of  the  waste,  and  against  him  he  had  a  good  title  in  ejectment,  and  in  any  case 
but  in  a  real  action. 

Lord  Chief  Justice  Raymond  said,  he  had  known  recoveries  upon  a  twenty  years 
quiet  possession,  and  twenty  years  possession  is  a  title  to  a  plaintiff  in  ejectment  as 
well  as  to  a  defendant.  After  so  long  a  possession  as  this,  it  shall  be  presumed  that 
the  cottager  had  a  licence  to  erect  the  cottage  ;  but  this  case  goes  further,  for  besides 
the  thirty  years  quiet  possession  of  the  cottage,  here  is  a  descent  cast  upon  the  daughter 
who  was  heir  to  the  cottager,  and  prima  facie  it  is  an  inheritance  in  the  daughter,  and 
an  estate  by  disseisin  is  in  law  a  good  estate,  and  a  fee-simple,  till  it  be  defeated.  Where- 
fore all  the  Court  held  that  the  justices  had  no  jurisdiction  in  this  case  ;  for  they  could 
not  examine  the  title  to  land  ;  and  the  settlement  in  the  parish  of  Wyley  was  adjudged 
to  be  good.  And  quashed  the  order  made  to  remove  Barrow  and  his  wife  to  D.  the  place 
of  B.'s  last  legal  settlement  in  Somersetshire. 

Michaelmas,  Thirteenth  of  George. 

The  Parish  of  Paulesberry  against  Woodend. 

Upon  a  special  order  of  sessions  the  case  appeared  to  be,  that  a  man  with  his  wife  and 
child  were  settled  in  Paulesberry  at  his  death,  after  which  the  wife  removed  to  a  copyhold 
tenement  of  her  own  in  Woodend,  and  carried  the  child  (being  H  years  of  age)  with  her, 
and  the  child  lived  there  many  years  ;  and  now  it  came  to  be  a  question  where  the  child 
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was  settled,  and  the  justices  adjudged  that  it  gained  no  settlement  with  the  mother,  and 
therefore  sent  it  back  to  the  father's  settlement  in  Paulsberry,  which  order  Mr.  Reeve 
moved  to  quash,  insisting  that  the  settlement  was  in  Woodend,  where  the  mother  was 
settled,  which  was  determined  between  The  Parishes  of  St.  George  and  St.  Catherine  in 
Michaelmas  1  George.  And  upon  consideration  the  Court  quashed  the  order,  saying 
it  had  been  adjudged  to  be  settled  with  the  mother  in  that  case  of  St.  George  and  St. 
Catherine ;  but  if  this  had  been  a  wsw  case,  the  Court  said,  they  should  have  doubted 
whether  the  [161]  settlement  gained  under  the  head  of  a  family  could  be  devested  by 
a  derivative  one  from  the  inferior. 


Michaelmas,  Thirteenth  of  George. 
The  Parish  of  Portsmouth  against  St.  Maurice  in  Winchester. 

The  case  was  thus  stated  upon  a  special  order  of  sessions  :  An  order  of  two  justices 
removed  Nicholas  Mould  from  the  parish  of  Portsmouth  to  the  parish  of  St.  Maurice 
in  Winton  ;  and  the  fact  appeared  to  be,  that  Mould  in  the  year  1689,  after  the 
making  of  the  Statute  Jac.  2,  and  before  the  3  and  4  W.  and  M.  was  hired  as  a  weekly 
servant  to  one  Captain  A.  who  then  quartered  in  Winchester  with  his  company,  and 
that  he  abode  two  months  in  such  service,  and  was  paid  seven  shillings  per  week  wages, 
and  found  his  board,  but  lodged  at  the  same  house  with  his  master,  which  was  an 
inn  at  Winchester,  but  never  received  any  pay,  nor  was  regularly  listed  as  a  soldier  ; 
and  upon  the  whole  the  sessions  adjudged  him  to  be  settled  at  Winchester. 

Note;  by  the  statute  12  W.  3,  c.  4,  no  retainer  is  required,  and  notice  in  writing 
which  is  required  by  the  Statute  1  Jac.  2,  does  not  extend  to  hired  servants. 
And  to  this  the  case  of  The  King  against  JVarniinster,  Mich.  8  George  was  cited  as  a 
case  in  point.  And  it  was  insisted,  that  this  stay  of  his  in  the  parish  of  St.  Maurice 
was  not  such  a  stay  as  could  gain  him  a  settlement  there. 

Mr.  Justice  Fortescue  held,  that  a  weekly  servant  was  not  such  a  servant  as  could 
gain  a  settlement,  being  considered  but  as  a  day-labourer.  But  the  rest  of  the  Court 
inclined  that  the  settlement  was  good,  inasmuch  as  the  contract  between  the  master 
and  the  servant  continued,  and  during  the  continuance  of  the  contract  the  servant 
was  not  removeable.  And  Mr.  Justice  Reynolds  held,  that  it  was  the  nature  of 
the  contract,  and  not  the  duration  of  it,  which  distinguished  a  labourer  from  a 
servant.  A  rule  was  made  to  quash  the  order,  unless  cause,  the  first  day  of  the  next 
term. 

Easter,  Thirteenth  of  George. 
The  Parish  of  Kimpton  against  The  Parish  of  St.  Paul's  Walden. 

An  order  of  sessions  being  removed  by  certiorari,  which  had  quashed  an  order 
of  two  justices  for  the  removal  of  Andrews,  his  wife  and  five  children,  from  W.  to 
K.  An  exception  was  taken  to  the  order  of  sessions,  which  stated  the  matter 
specially,  that  a  surrender  was  made  in  1724,  of  a  copyhold  estate,  by  J.  S.  to  him- 
self for  life,  and  after  his  death  to  Andrews;  and  that  in  the  year  1720,  J.  S.  sur- 
rendered to  Andrews,  which  was  insisted  to  be  inconsistent ;  for  if  the  surrender 
was  in  1724,  then  it  ought  to  be  a  purchase  of  the  value  of  301.  according  to  the 
Statute  9  George.  To  which  it  was  answered,  that  the  right  order  was  made  in 
1714,  and  not  in  1724,  and  an  affidavit  was  produced  from  the  clerk  of  the  peace, 
which  shewed  this  was  a  mistake.  Upon  this  the  rule  was  enlarged,  and  a  new 
certiorari  awarded  to  return  the  right  order. 

And  the  Court  said,  this  was  a  better  method  than  to  amend  the  return,  which 
they  doubted  whether  they  should  do.  Upon  the  return  of  the  last  certiorari,  it  was 
moved  to  quash  the  order,  but  denied  on  that  point.  Then  another  exception  was 
taken,  that  the  purchase  was  fraudulent ;  for  it  appears  the  church-wardens  had 
advanced  him  forty  shillings  to  pay  the  fine,  for  which  sum  he  stood  charged  debtor 
in  the  parish  book.  Contra,  as  the  justices  have  found  no  fraud,  this  Court  cannot 
adjudge  it  to  be  a  fraud  on  the  face  of  the  order.     This  ease  is  like  a  special  verdict ; 
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if  the  jury  find  the  circumstances  of  fraud,  and  do  not  determine  it  actually  to  be  a 
fraud,  this  Court  will  not  intend  any.  So  in  trover,  a  demand  and  refusal  is  good 
evidence  for  the  jury  to  find  a  conversion,  yet  though  they  find  a  demand  and  refusal, 
but  do  not  find  the  conversion,  this  Court  cannot  adjudge  it  to  be  a  conversion.  Which 
the  Court  agreed,  and  affirmed  the  order  of  sessions.  10  Co.  56,  Chancellor  of  Oxon's 
case.  Fraud  ought  not  to  be  conceived  unless  expressly  found,  for  fraus  est  odiosa, 
et  non  prajsumenda.  Lady  Gore's  case,  10  Car.  1.  2  Co.  25.  Cro.  Car.  Crisp  against 
Fratt,  towards  the  end  of  the  report. 

[162]    Michaelmas,  First  of  George  the  Second. 
The  King  against  The  Inhabitants  of  Ayno  in  Northamptonshire. 

Moved  to  quash  a  special  order  of  sessions  which  had  quashed  an  order  of  two 
justices.  A  man  was  hired  for  a  quarter  of  a  year,  and  served  that  term.  After  he 
was  hired  for  a  whole  year,  and  served  upon  that  only  three-quarters  of  a  year.  The 
question  was,  whether  this  hiring  and  service  did  gain  him  a  settlement.  It  was  argued 
for  the  settlement,  that  there  was  a  hiring  for  a  year,  and  a  service  for  a  year,  and 
thereby  the  words  of  the  Act  are  fulfilled  ;  and  these  cases  were  cited  by  Mr.  Reeve 
to  be  cases  in  point.  Hil.  1  Geo.  1,  Parish  of  Brighlwell  againfit  The  Parish  of  IFest- 
hallam,  Hil.  10  W.  3,  Parish  of  Overton  against  The  Parish  of  Stephenton.  And  it  was 
argued  for  the  settlement  under  this  hiring  and  service,  that  it  had  been  adjudged,  if 
a  man  rents  a  tenement  of  seven  pounds  a  year  of  one  person,  and  another  of  such  a 
rent  as  with  the  other  amounts  to  101.  a  year,  this  gains  a  settlement  under  the 
statute  which  requires  the  renting  a  tenement  of  the  yearly  rent  of  ten  pounds. 
Trinity,  3  Geo.  1,  The  Parish  of  South-Sidenham  against  Lameiion.  The  words  of  the 
statute  are  entirely  satisfied,  for  here  is  a  hiring  for  a  year  and  a  service  for  a  year. 
This  statute  is  not  taken  strictly.  Parish  of  Soleberry  a,ga,inst  Lvinghoe,  Easter  4  Geo.  1. 
The  reason  why  a  year's  service  gives  a  settlement  is  in  respect  of  the  benefit  the  parish 
is  supposed  to  receive  from  the  parties  service.  By  the  Statute  of  W.  3,  a  hiring  for 
a  year,  and  a  service  for  forty  days  only  gained  a  settlement.  And  the  Statute  8  W.  3, 
only  requires  a  year's  service  without  confining  it  to  be  in  pursuance  of  the  same 
hiring.  Here  the  hiring  was  from  Michaelmas  to  Christmas,  and  the  second  hiring 
for  a  year,  under  which  the  party  has  served  three  quarters  of  a  year,  and  in  the  whole 
served  a  year. 

Lord  Chief  Justice  Raymond  :  The  case  cited  by  Mr.  Reeve  is  express  to  this 
purpose,  and  therefore  we  cannot  break  into  it ;  but  if  this  had  been  res  Integra,  I 
should  have  thought  it  ill.  Here  the  service  is  made  previous  to  the  hiring  for  a 
year. 

Mr.  Justice  Page :  Suppose  a  man  is  hired  from  week  to  week  as  a  servant,  and 
serves  eleven  months,  and  then  he  is  hired  for  one  year,  and  serves  two  months,  that 
will  be  the  same  with  the  present  case. 

Mr.  Justice  Reynolds :  This  point  has  been  settled.  The  Statute  8  and  9  W.  3,  is 
only  an  explanatory  law,  to  shew  what  is  meant  by  the  word  hiring  in  the  Act  of 
4  W.  3.  I  think  this  answers  the  general  intention  of  the  law,  and  is  comprehended 
within  the  words  of  it.     Mr  Justice  Probyn  of  the  same  opinion. 

The  Court  quashed  the  order  of  removal,  and  held  this  a  good  settlement,  though 
the  service  was  not  pursuant  to  the  hiring.  The  greater  part  of  the  Judges  thought 
this  case  to  be  against  the  statutes,  but  that  they  were  more  strongly  bound  by  the 
precedent.  But  note  in  Salk.  535,  two  several  hirings  for  half  a  year,  and  a  service 
for  a  whole  year,  was  held  not  sufficient  to  gain  a  settlement.  The  case  of  West- 
Hallam  had  an  influence  upon  the  Lord  Chief  Justice  Raymond,  and  Mr.  Justice  Page, 
who  upon  this  case  were  inclined  that  this  should  be  a  service  pursuant  to  the  hiring, 
but  were  unwilling  to  set  aside  a  resolution  solemnly  adjudged,  though  not  according 
to  their  opinion. 

Mr.  Justice  Reynolds  said,  the  intent  of  the  Act  was  to  prevent  frauds,  which 
were  fre(iuent  before  the  making  of  it ;  for  several  persons  could  maintain  a  servant 
for  forty  days,  who  could  not  for  a  year,  and  would  not  hire  servants  for  such  a 
time  to  charge  the  parish ;  and  this  was  the  ground  of  the  former  resolutions. 
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Mr.  Justice  Probyn  :  The  forraor  resolutions,  if  doubtful,  must  be  construed  accord- 
ing to  the  reason  of  the  common  law,  that  a  man  should  be  settled  where  he  inhabited, 
and  was  not  thence  removed  ;  which  being  the  common  law  must  not  be  overturned 
without  the  express  words  of  an  Act  of  Parliament. 

[163]    Michaelmas,  Thirteenth  of  George. 
The  Parish  of  Gregory-Stoke  against  Pitmister. 

Moved  to  quash  an  order  of  two  justices,  and  an  order  of  sessions  confirming  the 
first  order.  A.  was  born  in  P.  in  the  year  1699,  and  thirteen  years  ago,  viz.  being 
14  years  old,  she  served  her  grandmother  in  G.  for  the  space  of  four  years,  on  an 
allowance  of  meat,  drink,  washing  and  lodging.  G.  removed  her  to  P.  and  upon 
that  P.  appeals.  The  justices  held  this  to  be  no  settlement  at  G.  It  was  urged  for 
the  settlement,  that  where  no  time  is  set  out,  the  Statute  of  Labourers  45  Eliz.  will 
imply  a  year  and  no  less.  The  Court  denied  here  was  any  contract  between  the 
grandmother  and  the  girl,  for  she  might  have  left  her  grandmother  at  any  time,  and 
only  lived  with  her  as  a  relation,  not  as  a  servant,  and  it  does  not  amount  to  a  con- 
tract. Then  it  was  urged,  that  there  was  no  adjudication  of  a  settlement  in  the  order 
of  sessions.  It  appeared  by  the  order  of  justices  she  was  settled  at  P.  therefore  the 
Court  said,  if  we  set  aside  the  order  of  sessions,  we  must  refer  you  to  the  original 
order,  and  there  it  is  adjudged  she  is  settled  at  P.     They  would  not  quash  the  order. 

Mr.  Justice  Fortescue  cited  the  case  of  Sir  Lionel  Pilkington's  servant  who  was 
put  to  a  barber  to  learn  the  art  of  shaving,  and  after  a  year's  stay  there,  held  it  was 
not  a  settlement  under  the  Statute  W.  3. 


Michaelmas,  First  of  George  the  Second. 

The  King  against  The  Inhabitants  of  Sutton  upon  Trent. 

The  order  was  specially  stated  for  the  judgment  of  the  Court.  J.  S.  being  an 
unmarried  person,  and  having  no  child  or  children  served  A.  B.  from  March  1725,  to 
March  1726,  and  in  September  intermediate  he  married,  and  served  out  his  year;  the 
question  was,  if  this  was  a  good  service  to  intitle  him  to  a  settlement?  The  Court 
held  it  was  good,  and  to  be  unmarried  at  the  time  of  the  hiring  is  the  only  thing 
.necessary,  in  order  to  get  a  settlement  by  the  service,  and  that  the  service  is  not 
Idissolved  by  the  marriage. 

Another  exception  was  taken  ;  it  is  said  in  the  order  he  was  last  legally  settled ; 
ibut  this  was  not  allowed,  and  the  order  of  removal  was  quashed. 


Michaelmas,  Thirteenth  of  George. 

The  King  against  The  Inhabitants  of  Sealon  Tongal  and  Worpleston. 

Moved  to  quash  an  order  of  sessions  which  set  forth  the  matter  specially,  and 
ladjudged  a  man,  who  was  a  tenant,  and  paid  four  pence  to  the  poor  on  the  account 
lof  his  tenancy,  to  have  gained  a  settlement  when  the  pound  rate  was  charged  entire 
lupon  the  landlord.  Upon  the  rule  to  shew  cause  it  was  said  the  premisses  were 
Idemised,  and  a  deduction  taken  for  that  part,  according  to  the  proportion  of  the  rate 
limposed  upon  the  whole.  The  overseers  cannot  charge ;  the  charge  is  the  effect  of 
[the  rate,  and  the  whole  is  charged  as  being  in  the  hands  of  the  landlord  ;  he  shall 
[not  get  a  settlement  though  he  pays  a  proportionable  rate  for  a  part  rented  of  the 
jwner ;  and  the  rule  made  absolute  to  quash  the  order  of  settlement. 
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Trinity,  Thirteenth  of  George. 
Parish  of  Haversham  agahist  Shitesbury. 

Moved  to  quash  an  order  of  sessions  confirming  an  order  of  two  justices. 

Exception  to  the  order  of  justices,  that  it  does  not  thereby  appear  of  what  age  the 
children  were. 

Exception  to  the  order  of  sessions  which  stated  the  matter  specially,  that  50  years 
ago  J.  S.  was  born  at  B.  and  two  years  since  was  removed  with  his  wife  and  children 
to  the  place  of  his  birth,  having  lived years  at  another  place,  then  his  settle- 
ment at  that  place  [164]  happening  before  the  Statute  of  James  II.  he  was  not  obliged 
to  give  notice,  but  a  bare  residence  of  40  days  in  a  parish  was  sufficient.  And  upon 
the  rule  to  shew  cause  the  Court  held  that  a  settlement  was  gained  by  a  residence  of 
40  days  without  notice,  after  the  Statute  of  Car.  II.  and  before  the  making  that  of 
James  II. 

Hilary,  First  of  George  the  Second. 

Parish  of  Bishops-Hatfield  against  St.  Peter's  in  St.  Albans. 

Two  justices  made  an  order  to  remove  one  Henry  Langley,  his  wife  and  daughter 
from  H.  to  St.  Peter's,  who  appealed  to  the  sessions,  and  the  sessions  quashed  the 
order  of  justices.  The  order  of  sessions  stated  the  case  specially  thus,  that  H.  L.  was 
hired  by  Mr.  Arnold  an  inhabitant  of  St.  Anne's  Westminster  at  the  house  of  A.  B. 
in  St.  Peter's,  to  serve  him  for  a  year  as  his  huntsman,  who  lived  and  dieted  with 
A.  B.  for  nine  months  of  the  time,  and  there  looked  after  Mr.  Arnold's  hounds  ;  that 
he  served  out  the  year,  and  Arnold  paid  him  his  wages,  but  that  Arnold  himself  had 
no  settlement  in  the  parish  of  St.  Peter.  The  justices  at  the  sessions  were  of  opinion 
that  the  servant  could  not  gain  a  settlement  where  the  master  had  none,  and  there- 
fore discharged  the  first  order.  Now  the  Court  quashed  the  order  of  sessions ;  for 
if  a  person  is  hired  for  a  year  and  continues  for  40  days  thereof  in  a  parish,  he 
gains  a  settlement  there  without  any  regard  to  the  master.  Mr.  Lacy  cited  the  case 
of  Si.  Peter's  Oxon  against  Chipping  JFycmnb  in  Bucks,  13  Geo.  1,  adjudged  that  where 
a  stage-coachman  hired  a  servant  at  Oxford  to  serve  hira  for  a  year,  and  sent  him 
directly  to  W.  to  attend  his  stage-horses,  and  he  did  the  whole  service  at  W.  he 
gained  a  settlement  there  by  his  service ;  for  it  is  absurd  to  say  one  shall  not  gain  a 
settlement,  when  at  the  same  time  he  cannot  be  removed,  for  the  justices  of  Oxon 
could  not  have  removed  him,  though  the  hiring  was  there  ;  whereas  here  both  the 
hiring  and  service  was  at  St.  Albans. 

Hilary,  Second  of  George  the  Second. 
The  King  against  The  Inhabitants  of  Hemioak  in  Devonshire. 

Two  justices  made  an  order  to  remove  W.  and  his  wife  from  H.  to  Cletradon  : 
an  appeal  was  made  from  this  order  to  the  sessions,  who  make  a  special  adjudication 
that  J.  W.  in  the  year  1720,  covenanted  with  one  H.  J.  then  of  Hemioak  to  serve 
him  in  husbandry,  for  one  year,  and  in  pursuance  of  the  saifl  contract  lived  with  the 
said  J.  in  H.  aforesaid,  for  three  quarters  of  a  year,  and  then  went  with  the  said  J. 
his  master  into  the  parish  of  C.  and  there  lived  with  and  served  his  said  master  the 
rest  of  the  year,  and  received  his  year's  wages.  The  sessions  were  of  opinion  that 
the  hiring  and  service  ought  to  be  in  one  and  the  same  parish  for  the  whole  year, 
and  therefore  adjudged  that  the  said  W.  did  not  gain  a  settlement  in  the  said  parish 
of  C.  by  the  service  aforesaid,  and  upon  that  discharged  the  order  of  the  two  justices. 

Mr.  Hussey  moved  to  quash  this  order  of  sessions,  and  he  cited  the  case  of  Si. 
Peter's  Oxon  against  The  Parish  of  Faiolci/,  Ti-inity  8  George,  where  one  Mary  Norris 
was  hired  at  Christ-Church,  an  extraparochial  place,  for  a  year;  her  mistress  and  she 
lived  with  a  canon  of  the  college  a  part  of  the  year,  and  then  went  and  made  a  visit 
in  the  parish  of  Fawley,  where  they  stayed  three  months,  and  then  returned  to 
Christ-Church,  where  the  year's  service  expired  ;  and  being  sent  from  St.  Peter's  to 
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Fawley  by  two  justices,  sessions  discharged  that  order,  but  the  order  did  not  state 
how  long  they  were  at  Christ-Church  before  the  service  ended,  whether  40  days,  or 
not,  and  the  resohition  of  this  Court  then  was,  that  she  gained  a  settlement  at  Fawley, 
because  for  aught  appears  by  the  special  case  stated,  that  was  the  last  place  of  her 
residence  for  40  days,  under  the  service. 

By  the  Court :  There  have  been  several  determinations  of  the  same  nature.  The 
order  of  sessions  must  be  quashed. 

[165]    Hilary,  Second  of  George  the  Second. 
The  King  against  The  Inhabitants  of  Bengoe  in  Hertfordshire. 

Two  justices  made  an  order  to  remove  a  man  from  the  parish  of  All  Saints  Hert- 
ford, to  the  parish  of  Bengoe  ;  and  upon  an  appeal  from  this  order  the  sessions  affirmed 
the  order  of  two  justices,  and  state  the  matter  specially  in  the  order,  that  C.  the  father 
of  this  man,  purchased  an  acre  of  freehold  land  in  the  parish  of  B.  and  paid  twenty- 
five  pounds  for  the  purchase,  and  afterwards  erected  thereon  a  messuage  for  his  own 
habitation,  in  which  he  laid  out  a  considerable  sum  of  money,  and  that  afterwards  he 
sold  the  house  and  acre  of  land  for  1.501.  but  was  never  rated  to  the  taxes  for  nine 
months  he  lived  there.  These  orders  being  removed  by  certiorari,  Mr.  Coningesby 
moved  to  quash  them,  because  the  principal  sum  paid  for  the  purchase  being  but 
twenty-five  pounds,  it  was  not  a  settlement  within  the  words  of  the  statute  9  Geo.  1, 
c.  7,  §  5,  which  enacts  that  "No  person  or  persons  shall  be  deemed  to  acquire  or  gain 
any  settlement  in  any  parish  or  place,  for  or  by  virtue  of  any  estate  or  interest  in 
any  such  parish  or  place  whereof  the  consideration  of  such  purchase  doth  not  amount 
to  the  sum  of  thirty  pounds  bona  fide  paid  for  any  longer  or  further  time,  than  such 
person  or  persons  shall  inhabit  in  such  estate,  and  shall  be  then  liable  to  be  removed 
to  such  parish  or  place  where  such  person  or  persons  were  last  legally  settled  before 
the  said  purchase  or  inhabitancy  therein."  Mr.  Reeve  on  the  other  side  said,  that 
by  laying  out  of  the  money  on  the  improvements  he  must  be  taken  to  be  a  purchasor 
of  a  sufficient  interest  to  gain  a  settlement  in  that  parish  within  that  intent  of  the 
statute,  for  the  reason  of  the  thing  bespeaks  it,  because  by  his  expence  in  building 
the  house  he  is  to  be  considered  as  a  purchasor  of  the  improvements.  But  the  Court 
said  then  that  the  words  of  the  statute  require  that  the  consideration  bona  fide  paid, 
must  be  thirty  pounds,  and  as  for  the  money  laid  out,  for  any  thing  that  appears,  he 
might  borrow  it  all.  But  this  is  presuming  a  thing  not  found,  or  stated  in  the  order, 
and  if  it  were  really  so,  it  would  amount  to  a  fraud  in  the  party,  which  the  Court 
cannot  intend,  except  it  had  appeared  before  them  on  the  order.  Cro.  Car.  234, 
Mathews  against  JFhetlom. 

It  was  further  argued,  that  the  intention  of  the  Statute  of  the  9  Geo.  1,  does  not 
seem  to  exclude  the  gaining  a  settlement  under  the  13  &  14  Car.  2,  c.  12,  in  the 
parish  where  the  party  was  last  legally  settled,  either  as  a  native,  householder,  etc. 
for  the  space  of  40  days  ;  and  tho'  Acts  of  Parliament  are  in  some  instances  restrictive 
of  the  qualifications  made  necessary  to  gain  a  settlement ;  yet  there  happen  particular 
cases  which  do  not  fall  under  those  restrictions,  but  the  party  shall  have  the  benefit 
of  such  statutes.  The  statute  of  1  Ja.  2,  c.  17,  requires  notice  in  writing  to  be  given 
to  the  church-wardens  and  overseers  of  their  house  of  abode,  etc.  before  they  shall 
gain  a  settlement ;  and  yet  it  is  not  necessary  for  hired  servants  coming  into  a  parish 
to  give  such  notice.  By  the  statute  3  and  4  W.  and  M.  c.  11,  it  is  enacted  if  any 
unmarried  person,  not  having  child  or  children,  be  lawfully  hired  for  a  year,  such 
service  shall  be  deemed  a  good  settlement,  etc.  Now  though  this  Act  intends  to 
exclude  such  persons  the  benefit  of  a  settlement  who  have  a  child  or  children,  yet 
if  he  happen  to  have  a  child  or  children,  and  they  be  not  chargeable  to  that  parish, 
the  statute  does  not  take  away  the  settlement  of  the  father  in  the  parish  where  he 
served.  The  statute  8  and  9  W.  3,  c.  30,  says  a  person  hired  for  one  year,  shall  be 
deemed  to  have  a  good  settlement  in  that  parish,  if  he  continues  in  the  same  service 
during  one  whole  year  ;  yet  if  a  man  has  been  hired  for  two  half  years  and  serves 
out  those  two  half  years,  he  procures  a  settlement  in  that  parish.  Here  the  settle- 
ment is  gained  not  by  the  purchase,  but  where  a  man  comes  into  a  parish  he  gets  a 
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settlement  by  his  own  industry.  The  ease  of  a  certificated  person  is  parallel  to  this 
case ;  where  a  copyhold  is  surrendered  or  descends,  and  the  wife  is  admitted,  the 
husband  gains  a  settlement  by  this  interest  of  this  wife,  notwithstanding  the  certificate. 
Easter  5  Geo.  1,  the  case  of  Burclear  and  Eastwoodhay.  The  King  against  The  Inhabitants 
of  Wyley,  Michaelmas  Uth  of  King  George. 

Mr.  Fazakerly  on  the  other  side  said,  that  the  attempt  to  settle  the  man  under 
this  purchase  tends  to  overturn  the  words  of  the  statute ;  the  words  of  the  statute 
are  negative,  and  this  case  falls  not  only  within  the  words,  but  within  the  meaning 
of  it.  This  [166]  building  of  the  messuage  does  not  make  any  alteration,  it  rather 
throws  persons  under  those  circumstances  which  the  words  of  the  statute  meant  to 
redress  and  provide  against ;  for  by  this  means  poor  people  purchase  small  quantities 
of  land  and  undo  themselves  in  building,  and  this  man's  parting  with  and  selling  the 
house  so  soon  after  as  he  had  laid  out  his  money,  shews  plainly  what  necessity  he 
was  under.  But  the  order  does  not  state  that  the  money  was  ever  paid,  or  that  the 
house,  etc.  was  of  that  value  ;  and  after  he  parts  with  the  messuage,  and  ceases  to 
dwell  there,  the  Act  gives  a  power  to  remove.  As  to  the  case  of  the  copyhold,  the 
husband  by  that  got  a  settlement  at  common  law,  and  it  would  not  be  practicable 
to  remove  a  man  from  his  estate  of  that  nature ;  but  that  law  is  superseded  by  the 
statute,  and  the  purchasor  is  to  be  settled  there  no  longer  (where  he  does  not  pay 
thirty  pounds  for  the  purchase)  than  while  he  is  an  inhabitant.  Suppose  this  building 
was  an  eye-sore  to  a  gentleman's  seat  or  estate,  that  gentleman  would  give  one  hundred 
and  fifty  pounds  for  the  thing,  though  really  not  worth  ten  pounds,  only  that  he 
might  have  it  in  his  power  to  make  what  use  of  it  he  thought  fit  for  his  own  con- 
veniency.  The  Court  disallowed  his  objection,  that  it  was  not  worth  so  much  as 
stated  to  be  sold  for  in  the  order. 

Lord  Chief  Justice  Raymond :  Before  the  making  of  this  statute  he  was  not 
removeable,  but  the  settlement  continued  if  he  had  inhabited  there  40  days,  and  the 
money  laid  out  in  building  does  not  bring  him  within  the  benefit  of  the  statute.  I 
am  doubtful  how  far  this  statute  is  to  be  looked  upon  as  an  explanatory  law,  and  we 
can  intend  no  fraud,  unless  the  justices  set  it  forth  in  their  order. 

Mr.  Justice  Page  seemed  to  think,  that  though  the  purchase  is  under  the  value  of 
the  sum  prescribed  by  the  statute,  yet  as  it  was  coupled  with  another  Act,  it  was  to 
be  considered  whether  it  was  not  sufficient  to  get  a  man  a  settlement. 

Mr.  Justice  Reynolds  :  Explanatory  statutes  are  not  to  be  extended  ;  estates  by 
descent  of  twenty  shillings  a  year  gain  a  settlement,  and  since  the  Act  was  made, 
a  residence  on  an  estate  of  a  value  under  the  price  limited  by  the  statute,  cannot 
procure  a  settlement,  especially  after  a  man  is  removed. 

Mr.  Justice  Probyn :  This  case  is  within  the  Act,  when  he  has  built  a  house  and 
laid  out  money  in  the  erection  of  it,  in  that  view  he  is  a  purchasor  for  above  301. 

Easter,  Second  of  George  the  Second. 

The  King  against  The  Inhabitants  of  Abbots-Langley  in  Hertfordshire. 

Two  justices  made  an  order  to  remove  J.  Crosby  and  bis  wife  from  the  parish  of 
Aldenham  to  Abbots-Langley.  The  church-wardens  and  overseers  of  the  poor  of  A.  L. 
appeal  from  this  order  to  the  General  Quarter-Sessions  of  the  Peace  held  at  St.  Albans 
for  that  liberty,  and  the  order  of  sessions  set  forth  that  the  facts  appeared  to  be,  that 
the  said  J.  C.  did  obtain  a  legal  settlement  in  the  parish  of  Abbots-Langley  aforesaid  ; 
that  afterwards  (to  wit)  about  forty-two  years  ago,  he  with  his  then  wife  took  an 
house  in  the  parish  of  Aldenham  aforesaid,  with  the  knowledge  of  the  church-wardens 
and  overseers  of  the  same  parish  (as  he  believes)  and  there  kept  a  publick  and  open 
shop,  and  lived  there  unmolested  till  the  order  of  removal  above-mentioned,  and  that 
his  coming  into  the  said  parish  of  Aldenham  was  subsequent  to  the  Statute  1  James  IL 
that  on  the  first  day  of  October,  which  was  in  the  year  of  our  Lord  1688,  a  licence 
was  granted  to  him  by  the  justices  of  the  peace  of  the  same  county,  for  buying  and 
selling  of  grain  and  corn,  that  he  kept  a  public  alehouse  in  the  said  parish,  for  the 
space  of  thirty-five  or  thirty-si.x  years  and  upwards,  which  was  publickly  known  to 
the  parish-officers,  that  during  his  living  there  the  overseers  of  the  poor  of  the  said 
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parish,  and  other  the  parish-officers,  distributed  to  him  amongst  others  of  the  parish- 
ioners, certain  yearly  gifts  or  charities,  reputed  to  be  annually  given  to  the  parishioners 
and  inhabitants  of  the  said  parish  only;  that  during  his  living  there  he  had  five 
children  born  and  publickly  christened  by  the  minister  of  the  said  parish  of  Aldenhara, 
and  that  some  time  after  his  coming  into  the  said  parish  he  was  placed  by  the  church- 
wardens in  a  seat  in  the  said  parish-church  as  one  of  the  parishioners  of  the  said  parish  ; 
that  in  the  reign  of  King  James  II.  he  did  watch  and  ward  in  the  said  parish  as  an 
in-[167]-habitant  thereof,  with  the  rest  of  the  parishioners  there  ;  and  that  at  several 
courts  leet  held  in  the  said  parish,  he  served  as  a  jury-man  in  such  courts  leet  held 
in  the  said  parish;  that  every  year  during  his  residence  in  the  said  parish  of  Aldenham, 
he  either  did  his  duty  in  working  to  mend  the  highways  in  the  said  parish,  or  paid 
money  to  the  surveyors  of  the  said  parish  to  be  excused  therefrom.  This  Court,  upon 
due  examination  of  the  whole,  is  of  opinion  the  said  order  for  removal  ought  to  be 
confirmed,  and  doth  confirm  the  .same  accordingly.  These  orders  being  removed  by 
certiorari,  Mr.  Filmer  moved  they  might  be  quashed.  The  question  was  if  this  was 
not  a  sufficient  notice  to  entitle  a  man  to  a  settlement  within  the  meaning  of  the 
statute  1  Jam.  II.  c.  17,  having  happened  after  the  making  of  that  statute,  which 
requires  that  the  forty  days  intended  by  the  13  and  14  Car.  2,  §  ,  to  gain  a  settlement, 
shall  be  accounted  from  the  time  of  the  notice  in  writing  of  their  or  his  house  of 
abode,  and  the  number  of  their  or  his  family  ;  and  before  the  statute  of  3  and  4  W. 
and  M.  c.  1 1,  which  requires  the  forty  days  continuance  of  a  person,  shall  be  accounted 
from  the  publication  of  a  notice  in  writing,  etc.  It  was  insisted,  that  as  the  Statute 
of  James  II.  was  made  to  prevent  clandestine  settlements,  these  several  facts  stated 
in  the  order  of  sessions  amounted  to  a  notice  in  writing.  Garth.  28.  Show.  12. 
Salk.  476,  472,  534. 

On  the  other  side,  to  confirm  the  order,  if  all  these  facts  had  happened  since  the 
3  and  4  W.  M.  they  would  not  make  a  settlement.  If  a  man  is  hired  as  a  servant, 
etc.  no  notice  need  be  given,  for  though  the  church-wardens  had  no  notice,  yet  being 
not  removable  (Salk.  473)  they  could  not  apply  to  a  justice  of  peace  to  distui'b  him. 
The  1  James  II.  requires  notice  in  writing,  etc.  and  the  3  and  4  W.  and  M.  does  not 
repeal  the  Act  of  1  James  II.  but  requires  that  notice  in  writing  be  read  in  the  church, 
and  the  church-wardens  and  overseers  shall  register  such  notice.  As  the  Act  has 
described  what  persons  shall  gain  a  settlement  without  a  notice  in  writing,  all  others 
that  come  not  within  or  under  that  description  are  excluded,  and  must  give  notice. 
Salk.  534.  The  order  states  that  forty-two  years  ago  he  came  into  the  parish  of 
Aldenham,  with  the  knowledge  of  the  church-wardens,  etc.  (as  he  believed)  but  does 
not  set  forth  that  he  gave  notice ;  so  it  shall  be  intended  no  notice  at  all  was  given. 
A  licence  to  him  by  the  justices  to  sell  corn  is  not  such  a  notice  as  shall  aflfect  the 
parish  that  was  no  party  to  it.  The  keeping  an  alehouse  for  thirty-five  or  thirty-six 
years  is  not  ascertained  in  the  order  whether  he  first  kept  it  before  or  after  the  Statute 
3  and  4  W.  and  M.  It  is  not  said  when  the  charity  was  distributed,  it  might  be  in 
the  last  year  of  his  stay  there.  The  christning  of  his  children  is  not  material  to  the 
getting  a  settlement ;  it  is  not  set  out  when  the  church-waidens  placed  him  in  the  seat 
in  the  church.  The  doing  watch  and  ward  in  the  parish  in  the  reign  of  James  II.  is  not 
any  evidence  of  a  notice,  for  that  must  be  appointed  by  the  constable,  and  the  church- 
wardens have  nothing  to  do  with  it,  to  whom  the  notice  is  to  be  given  ;  neither  is  the 
serving  on  juries  in  the  courts  leet  any  stronger  evidence  of  a  settlement,  for  he  serves 
on  those  juries  by  virtue  of  his  resiancy ;  and  all  these  facts  cannot  be  said  to  be  a 
constructive  notice,  and  the  working  at  the  highways  is  regulated  by  the  proper 
oflScers. 

It  was  said,  in  answer  to  this,  that  what  is  stated  in  the  order  (as  he  believes)  the 
justices  have  not  determined  it  one  way  or  other,  and  as  the  order  has  not  specified 
that  notice  was  given,  the  Court  will  presume  that  notice  was  given  after  so  great 
a  length  of  time,  in  which  he  has  lived  in  the  parish  of  Aldenham,  Salk.  472,  and  the 
order  alledges  positively,  that  during  all  the  time  of  his  stay  in  the  parish,  he  either 
worked  at  the  highways,  or  paid  his  money  to  the  overseers,  but  is  some  evidence  of 
settlement. 

Mr.  Justice  Page  :  All  these  facts  put  together,  if  supposed  to  be  done  before  the 
Statute  W.  and  M.  will  not  amount  to  a  settlement,  nor  are  they  tantamount  to  a 
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constructive  notice,  for  the  Statute  Jam.  II.  expressly  requires  notice  to  be  given 
in  writing.  His  taking  a  house  in  the  parish  of  Aldenhara,  with  the  knowledge  of  the 
church-wardens,  etc.  (as  he  believes)  is  not  sufficient ;  the  order  should  have  set  it  out 
positively  that  he  came  there  with  their  knowledge.  The  granting  a  licence  by  the 
justices  to  sell  corn  does  not  much  mend  the  matter  ;  it  might  be  granted  to  a  vagabond, 
and  the  justices  often  refuse  to  grant  such  licences,  unless  they  have  a  certificate  from 
the  parish  where  the  party  lives  and  is  settled.  I  am  of  opinion  the  order  must  be 
confirmed. 

Mr.  Justice  Reynolds :  It  is  a  difficult  matter  to  account  for  the  reasons  of  the 
resolu  [168]-tions  of  former  cases.  The  Statute  of  James  II.  is  express  and  explanatory 
of  the  13  and  14  Car.  II.  I  am  doubtful  as  the  Statute  3  and  4  W.  M.  being  an 
explanation  of  the  1  James  II.  has  not  cut  up  by  the  roots  all  the  resolutions  of  cases 
which  have  happened  under  that  statute,  and  the  constructions  of  cases  under  it.  The 
performing  watch  and  ward  does  not  settle  a  man,  but  paying  to  a  rate  to  the  repairs 
of  the  highways  would  have  done  it ;  the  order  must  be  confirmed.  The  reason  of 
former  resolutions  has  been  founded  on  the  word  such  in  the  preamble  of  the  clause, 
which  extends  to  persons  coming  in  clandestinely.  The  Statute  of  W.  and  M.  takes 
off  the  latitude  Judges  might  make  in  their  constructions  of  the  Statute  of  James  II. 

Mr.  Justice  Probyn  :  I  do  not  think  the  Statute  of  W.  and  M.  alters  the  Statute 
of  James  II.  as  to  persons  coming  into  a  parish  before  the  making  of  the  Act.  The 
facts  stated  in  the  order  are  publick  and  adequate  to  a  notice  in  writing ;  they  are  all 
stated  in  a  series  of  time,  and  must  be  taken  successively  one  after  another.  That 
he  took  an  house  with  the  knowledge  of  the  church-wardens  (as  he  believes)  is  an 
evidence  to  the  justices  he  was  settled  there,  and  we  must  judge  of  the  facts  by  the 
evidence  which  was  laid  before  them.  The  seating  him  in  the  church  is  a  strong 
evidence  of  the  right  of  settlement,  for  he  was  seated  there  as  a  parishioner,  and  that 
is  an  express  acknowledgement  he  was  esteemed  a  parishioner  by  the  church-wardens. 
Then  the  fact  of  doing  watch  and  ward  is  stated  in  the  order  to  be  performed  in  the 
reign  of  James  II.  and  all  the  other  facts  must  be  supposed  to  have  happened  previous 
to  that,  for  in  the  order  most  of  the  facts  are  stated  previous  to  that.  I  am  for 
quashing  the  order. 

Lord  Chief  Justice  Raymond  said  he  was  a  parishioner  and  thought  himself  bound 
not  to  give  any  opinion,  for  he  would  not  give  his  opinion  against  his  parish,  and  he 
could  not  give  it  for  them,  but  was  earnest  that  the  resolutions  of  the  Judges  upon 
cases  determined  since  the  Statute  of  1  Jam.  II.  were  strained,  and  that  notice  in 
writing  is  permanent,  and  nothing  can  supply  it. 

Hilary,  Third  of  George  the  Second. 
The  King  against  The  Inhabitants  of  Abbotts  Langley. 
This  term  the  three  Judges  gave  judgment  in  this  case  seriatim. 

Mr.  Justice  Page :  Without  a  notice  agreeable  to  the  Statute  of  W.  3,  the  forty 
days  continuance  of  a  person  in  any  parish  shall  not  commence  till  after  such  notice 
is  read  in  the  church.  It  will  be  difficult  to  maintain  that  the  several  facts  stated  in 
the  order  of  sessions  do  amount  to  a  notice  in  writing.     The  order  must  be  confirmed. 

Mr.  Justice  Reynolds :  I  have  often  wondered  how  the  resolutions  of  any  cases 
have  supplyed  irregular  settlements  by  the  assistance  of  constructive  notice.  The 
words  of  the  Statute  of  Jam.  II.  say  the  forty  days  shall  be  accounted  from  notice 
given  ;  the  Statute  W.  3,  carries  that  further,  and  orders  the  forty  days  shall  be 
accounted  from  reading  the  notice  in  the  parish  church.     I  am  of  the  same  opinion. 

Mr.  Justice  Probyn  :  If  you  construe  these  facts  stated  in  the  order  of  sessions 
in  any  other  manner  than  as  not  amounting  to  a  notice  in  writing,  it  would  be  going 
against  the  positive  words  of  the  statute.  There  is  no  collection  of  facts  laid  together 
that  shall  be  tantamount  to  a  notice  in  writing,  and  such  publick  notice  was  thought 
requisite  in  order  to  prevent  clandestine  settlements.  And  the  order  of  removal  from 
Aldenham  to  Abbotts  Langley  was  confirmed. 
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Hilary,  Third  of  George  the  Second. 

The  King  ayainst  Churcii-Warden.s  and  Overseer.s  of  St.  Ives. 

Moved  for  a  mandamus  to  be  sent  to  the  defendants  to  sign  a  certificate,  acknow- 
ledging a  poor  person  being  settled  in  their  parish  on  an  affidavit  that  he  had  served 
an  apprenticeship  there,  and  that  he  was  capable  of  getting  a  good  livelihood  elsewhere. 
But  the  Court  rejected  the  motion  as  a  very  strange  attempt. 

[169]    Easter,  Second  of  George  the  Second. 
The  King  against  St.  Matthew's  Parish  in  Ipswich. 

Two  justices  made  an  order  to  remove  Edmund  Williams,  Anne  his  wife,  and 
Edmund,  Solomon  and  Amy,  children  of  the  said  Edmund  the  father,  from  the  parish 
of  St.  Michael  in  Norwich,  to  the  said  parish  of  St.  Matthew  in  Ipswich.  Upon  an 
appeal  from  this  order,  the  justices  at  sessions  stated  the  matter  specially,  that 
Edmund  W.  the  Elder,  father  of  Edmund  W.  the  father  of  the  said  children,  was 
settled  at  Shipton-Mallet  in  Somersetshire,  and  afterwards  removed  to  Bruton  in  the 
said  county,  and  had  a  writing  given  him  from  Shipton-Mallet,  acknowledging  his 
legal  settlement  to  be  there ;  by  virtue  of  which  he  continued  at  Bruton  for  20  years, 
where  Edmund  the  son  was  born  ;  and  that  he  continued  there  with  his  father  till  he 
was  nineteen  years  of  age,  and  was  bred  up  to  his  father's  business  of  a  woolcomber ; 
then  Edmund  the  son  left  his  father  and  came  to  Norwich,  and  there  he  married  two 
wives,  by  the  first  he  had  Edmund  the  grandson,  and  ten  years  after  his  wife  died  ; 
then  he  married  Amy  his  now  wife,  by  whom  he  had  Solomon  and  Amy  two  other 
children,  since  whose  birth,  about  two  years  ago,  Edmund  Williams  the  grandfather 
gained  a  new  settlement  at  St.  Matthew's  Ipswich  ;  but  Edmund  the  son  hath  never 
lived  with  his  father  at  Ipswich,  or  any  where  else,  since  he  lived  with  him  at 
Bruton. 

The  sessions  adjudge  that  the  persons  removed  had  not  gained  a  settlement  in  St. 
Matthew's  Ipswich,  and  therefore  discharge  the  order  of  two  justices.  These  orders 
being  removed  by  certiorari,  it  was  moved  to  quash  the  order  of  sessions.  The  question 
was,  whether  the  persons  removed,  viz.  W.  his  wife  and  three  children,  should  follow 
the  settlement  of  the  grandfather  at  Ipswich,  or  whether  they  should  not  be  look'd 
upon  as  separated  from  the  grandfather's  family,  especially  after  so  long  an  interval 
of  time  ?  On  the  rule  to  shew  cause  why  the  order  of  sessions  should  not  be  quashed, 
it  was  urged  the  order  of  sessions  was  good,  and  the  case  of  Eastwoody  against  JVest- 
woody,  Trinity  7  Geo.  1,  was  cited,  where  the  father  was  settled  at  Hampstead- 
Marshall,  and  there  he  had  a  son,  and  lived  in  that  parish  till  the  son  was  eight  years 
old  ;  after  which  he  removed  with  his  son  to  Westwoody  ;  there  he  purchased  an 
estate  and  staid  twelve  years ;  subsequent  to  that  the  father  went  and  got  a  settle- 
ment at  Eastwoody ;  but  the  son  did  not  remove  thither  with  him  ;  and  it  was  held 
by  this  Court  that  the  son  was  not  settled  at  Eastwoody ;  though  it  was  insisted  the 
son  gains  a  settlement  wherever  the  father  goes,  till  he  has  gained  a  settlement  by 
some  act  of  his  own.  Parish  of  Cumncr  and  MiUon,  Salk.  528.  Parish  of  Dumbleton 
against  Beckfwd,  Salk.  470.  It  does  not  appear  but  that  he  might  have  got  a  settle- 
ment since  that  time. 

To  which  it  was  answered,  that  this  case  does  not  fall  under  any  of  the  statutes, 
and  therefore  it  must  be  considered  under  the  constructions  which  were  made  before 
the  making  of  the  statutes  about  settlements.  Where  there  was  a  legitimate  child 
born,  the  father's  settlement  descended  to  him ;  and  an  infirm  child  by  the  statute  is 
to  be  maintained  by  the  father  or  grandfather ;  and  such  sick  or  infirm  person  was  to 
be  sent  to  the  place  where  the  person  lived  who  was  to  maintain  him.  The  case  of 
St.  Giles's  Beading  against  Eversly  Blackwater,  is  directly  contrary  to  the  case  of  East- 
woody and  Westwoody. 

By  the  Court :  There  the  children  were  two  years  old,  and,  though  they  are  not 
with  the  father,  are  part  of  his  family. 

Mr.  Justice  Reynolds :  The  question  now  is,  whether  a  man  who  has  ceased  to  be 
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part  of  the  father's  family,  can  gain  a  settlement  by  the  subsequent  settlement  of  the 
father ;  and  I  do  not  see  how  the  father  can  gain  a  settlement  for  the  son  nineteen 
years  after  the  son  has  left  him. 

Mr.  Fazakerly  :  In  the  case  of  a  legitimate  child,  he  shall  not  get  a  settlement 
where  he  is  born,  but  where  his  father's  settlement  was  ;  and  the  settlement  of  the 
son,  as  long  as  he  continues  under  such  an  age,  as  by  any  act  of  his  own  he  cannot 
get  him  a  settlement,  shall  follow  that  of  his  father,  let  the  father  change  his  settle- 
ment as  long  and  as  often  as  he  will,  for  it  is  relative  to  the  father's  settlement ;  and 
this  will  hold  in  the  case  where  the  [170]  father  is  dead,  and  therefore  the  son  gains 
a  settlement,  not  as  part  of  the  family,  but  by  the  relation  of  settlements  between  the 
father  and  son,  which  is  derived  to  the  son. 

Mr.  Justice  Reynolds:  This  is  not  a  charge  upon  the  grandfather,  but  upon  the 
parish. 

Lord  Chief  Justice  Raymond  :  I  think  it  is  odd  that  an  old  man  of  sixty,  who  has 
left  his  father  for  forty  years,  shall  follow  the  settlement  of  his  father  as  often  as 
he  removes.  In  the  case  of  young  children  you  cannot  sever  the  children  from  the 
parents  because  of  nurture. 

And  by  the  whole  Court :  The  reason  why  we  inquire  into  the  ages  of  children  is, 
because  if  they  are  grown  up  and  above  seven  years  old,  they  may  gain  a  settlement 
by  their  own  act ;  but  it  is  almost  a  contradiction  in  terms  to  say,  that  a  man  who  has 
left  his  father  forty  years,  shall  follow  the  settlement  of  his  father;  and  Mr.  Fazakerly's 
cases  do  not  come  up  to  this  point. 

Another  exception  was  taken  to  the  caption  of  the  order,  which  is  drawn  thus,  Be 
it  remembered,  that  at  the  General  Quarter-Sessions  of  the  Peace  held  (on  such  a  day) 
by  adjournment.  But  it  should  have  been  set  forth  when  the  sessions  was  first  held 
at  a  proper  day,  and  then  shewn  the  continuance  of  the  sessions  down  to  the  time  of 
making  the  order  to  have  been  by  adjournment  and  that  would  have  been  right ;  but 
the  original  sessions  is  set  forth  to  have  been  held  at  a  time  not  allowed  by  the  statute, 
and  in  an  improper  manner,  The  King  a.ga,mst  JFalker,  The  King  against  The  Inhabitants 
of  Mansfield,  and  now  it  is  too  late  to  amend  the  caption,  for  a  term  or  two  are  elapsed 
since  the  orders  came  in. 

N.B.  This  order  was  made  at  a  sessions  held  in  and  for  the  City  of  Norwich;  and 
they  may  hold  a  sessions  at  a  different  time  from  the  county.  This  last  exception  the 
Court  held  fatal,  and  afterwards  quashed  the  order. 

Trinity,  Second  and  Third  of  George  the  Second. 
The  King  against  The  Parish  of  Hollyburne  in  Southampton. 

Two  justices  of  peace  made  an  order  to  remove  A.  B.  of  the  parish  of  Hollyburne, 
his  wife  and  children  ;  and  set  forth  that  they  are  come  to  dwell  in  the  parish  of 
Elsted  in  the  county  of  Surry,  not  having  got  a  settlement  there  ;  and  on  examination 
they  adjudge  their  settlement  to  be  at  Hollyburne,  and  require  the  church-wardens  of 
Elsted  to  remove  him,  his  wife  and  children  to  H.  The  church-wardens  of  Hollyburne 
appeal  from  this  order  to  the  sessions  in  Surry,  and  the  sessions  state  the  matter 
specially.  Now  upon  examination  of  several  witnesses  upon  oath,  it  appears  to  this 
Court  that  the  said  A.  B.  rented  a  tenement  consisting  of  a  farm-house  and  lands,  of 
the  value  of  twelve  pounds  ten  shillings  a  year,  and  had  ability  and  competent  stock 
for  a  farm  of  that  value,  and  had  paid  his  rent  for  the  same  for  two  years,  which  farm- 
house and  lands  lay  contiguous,  and  had  been  usually  letten  together  and  occupied  by 
the  same  person  ;  but  the  farm-house  in  which  the  said  A.  B.  lived,  and  so  many  acres 
of  the  said  land  as  amount  to  the  value  of  nine  pounds  ten  shillings  a  year,  lay  in  the 
parish  of  Elsted  ;  and  so  many  acres  of  the  said  land  as  amount  to  the  value  of  three 
pounds  a  year,  lay  in  the  parish  of  Seal,  in  the  same  county  ;  and  on  hearing  counsel 
they  confirm  the  order,  and  dismiss  the  appeal. 

Mr.  Ballard  moved  to  quash  the  order  of  sessions  and  the  order  of  two  justices, 
because  they  had  no  power  to  remove  this  man,  his  wife  and  children,  he  having 
rented  a  farm  of  above  ten  pounds  a  year,  and  the  statute  says  expressly,  that  no 
persons,  who  shall  come  into  any  parish  by  any  such  certificate,  shall  be  adjudged  by 
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any  act  whatsoever  to  have  procured  a  legal  settlement  in  such  parish,  unless  such 
person  shall  bona  fide  take  a  lease  of  a  tenement  of  ten  pounds  a  year  in  such  parish. 
The  case  of  Soulh-Sklcnham  against  Lamerfon  in  Easter  term  1717,  is  in  point.  Lord 
Chief  Justice  Raymond  seemed  to  think  he  should  rent  a  tenement  of  ten  pounds  a 
year,  all  in  the  same  parish,  before  he  gets  a  settlement  there  ;  for  the  words  of  the 
statute  say  positively  the  renting  the  tenement  of  ten  pounds  a  years  shall  be  in  such 
parish.  Upon  the  rule  to  shew  cause,  it  was  said  to  be  an  hard  case;  and  that  nothing 
more  than  a  rule  to  shew  cause  could  be  found  in  the  case  of  St.  John's  Hertford  against 
Amptwell,  which  was  the  case  relied  on.  Mr.  Marsh  who  [171]  was  counsel  in  that 
case,  said  the  Court  gave  judgment  that  inhabitancy  made  a  settlement,  and  that  case 
was  adjudged  on  the  authority  of  South-Sidenham  against  Lamerton.  Here  the  orders 
were  quashed. 

Hilary,  Third  of  George  the  Second. 
The  King  against  The  Inhabitants  of  Sawbridgeworth. 

Two  justices  made  an  order  to  remove  A.  B.  his  wife  and  four  children,  from  the 
pari.sh  of  Aldborough  to  the  parish  of  Sawbridgeworth  ;  the  parish  of  Sawbridgeworth 
appeals  from  this  order,  and  the  sessions  stated  the  matter  specially,  "That  A.  B. 
lived  in  the  parish  of  S.  and  that  his  father  about  twelve  years  ago,  before  the  making 
of  the  statute  9  G.  1,  c.  7,  being  seised  in  fee-simple  of  a  copyhold  estate  of  twenty- 
five  shillings  per  annum  value,  in  the  parish  of  Aldborough,  did  about  a  year  and  an 
half  ago,  surrender  the  said  copyhold  to  his  son  A.  B.  who  thereupon  went  to  live  at 
Aldborough,  and  after  a  year  and  half's  continuance  at  A.  the  said  A.  B.  sold  the  said 
copyhold  for  fourteen  pounds  ten  shillings,  and  after  the  sale  the  justices  made  this 
order  to  remove  him  to  S.  where  he  had  lived  before  the  surrender ;  which  order  the 
sessions  confirmed." 

It  was  moved  to  quash  these  orders,  for  A.  B.  having  got  a  settlement  at  Aldborough 
by  the  surrender  of  the  copyhold,  was  not  removable  to  Sawbridgeworth,  where  he 
had  lived  before;  and  this  being  a  surrender  made  on  the  consideration  of  natural 
afifection  by  the  father  to  the  son,  there  could  be  no  room  to  intend  any  fraud  in  the 
business ;  but  that  it  was  a  fair  and  open  transaction. 

Court:  This  cannot  be  called  a  purchase,  here  is  no  money  paid,  and  there  is  room 
to  intend  a  contrivance  between  them  upon  this  voluntary  surrender  of  the  copyhold; 
but  if  it  had  come  to  the  son  by  descent  from  the  father  in  a  natural  way,  the 
presumption  of  fraud  vanishes  ;  and  this  case  plainly  comes  under  the  intention  of 
the  statute ;  and  the  provision  it  has  made  against  fraudulent  settlements,  by  fixing 
the  means  of  obtaining  a  settlement  by  purchase  to  a  sum  certain,  which  is  not 
pretended  here  to  have  been  paid  ;  though  if  a  valuable  consideration,  as  directed  by 
the  statute,  had  been  paid  by  the  son  for  this  copyhold,  it  might  have  been  consider- 
able how  far  then  that  circumstance  might  have  influenced  this  case;  this  is  no  purchase 
in  law. 

An  exception  was  taken  to  the  original  order  of  two  justices,  because  they  have  not 
adjudged  or  said  whose  children  the  four  were;  it  being  only  to  remove  A.  B.  his  wife 
and  four  children. 

The  Court  said  the  word  his  goes  to  the  whole  sentence. 

Mr.  Justice  Page  :  If  a  man  would  give  you  his  cart  and  horses,  would  you  take 
the  cart  and  leave  the  horses  ?  The  Court  would  not  order  a  rule  to  shew  cause,  but 
confirmed  the  orders. 

Easter,  Third  of  George  the  Second. 

Parish  of  Minchin-Hampton  against  The  Parish  of  Bisley. 

Two  justices  of  peace  made  an  order  to  remove  a  poor  person  from  the  parish  of 
B.  to  M.  the  parish  of  M.  appeals  to  the  sessions  from  this  order,  who  confirmed  it; 
and  the  order  of  sessions  stated  the  fact  specially,  that  Jeremiah  Mayo  was  born  in 
the  parish  of  B.  and  afterwards  rented  an  estate  of  fourteen  pounds  per  annum  in  the 
parish  of  M.  for  one  year,  and  then  returned  to  B.  and  rented  in  the  said  parish  of  B. 
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lands  of  the  J'early  value  of  eight  pounds  from  his  father,  and  an  house  of  the  yearly 
rent  of  one  pound  ten  shillings  from  his  uncle ;  and  the  same  year  took  the  pasture 
eatage  of  a  piece  of  ground  in  the  said  parish,  from  Michaelmas  to  Candlemas  follow- 
ing, and  paid  twelve  shillings  for  the  same ;  the  said  piece  of  ground  being  of  the 
yearly  value  of  six  pounds  per  annum.  Mr.  Stephens  moved  to  quash  the  orders, 
because  it  appeared  by  the  facts  stated  in  the  order  of  sessions,  that  the  man  was  not 
removable  during  those  three  months.  It  appears  upon  the  special  state  of  the  case, 
that  a  settlement  was  gained  in  Bisley,  subsequent  to  that  [172]  he  had  gotten  in  M. 
for  Mayo  lived  afterwards  in  Bisley,  and  rented  ten  pounds  per  annum  within  the 
intention  of  the  statute  of  the  13  and  H  Car.  2,  c.  12,  for  the  ability  of  the  man  is 
principally  to  be  considered,  and  not  the  nature  of  the  taking,  since  the  statute  does 
not  prescribe  or  limit  any  particular  time  for  the  taking.  This  man  rented  nine 
pounds  ten  shillings  a  year,  which  not  being  sufficient  to  maintain  his  stock,  he  takes 
the  pasture  of  a  piece  of  land  at  twelve  shillings,  which  makes  his  rent  above  ten 
pounds  within  the  same  year;  and  although  it  be  of  several  possessions  will  make  a 
good  settlement;  and  so  was  the  case  of  Noiih-Nibh/  against  JVotton-Underidge,  Mich. 
1  Geo.  1,  where  a  man  took  an  inn  at  Ladyday  1714,  to  hold  for  one  year  at  six 
pounds  five  shillings  rent,  and  towards  the  end  of  May  following  took  a  meadow 
ground  for  five  pounds  till  the  Ladyday  following,  which  was  held  a  good  settlement. 
For  the  Court  said,  when  other  lands  are  laid  to  it,  it  becomes  an  intire  tenement ; 
besides,  the  value  of  the  thing  rented  is  principally  respected,  and  not  the  tenure. 
A  tenement  of  ten  pounds  per  annum,  hired  but  for  one  month,  would  not  make  a 
settlement ;  because  the  farmer  is  not  to  answer  ten  pounds  rent. 

But  in  this  case  the  Court  held,  that  taking  the  pasture  of  a  piece  of  land  was  not 
more  than  taking  the  herbage,  or  than  taking  the  common,  which  could  not  be 
esteemed  part  of  a  tenement  within  the  meaning  of  the  statute ;  but  seemed  to  think 
that  if  the  words  had  been  that  he  had  taken  a  pasture  ground  for  three  months,  that 
would  have  made  a  good  settlement ;  but  over-ruled  the  objection. 

Michaelmas,  Fourth  of  George  the  Second. 
Parish  of  Hanmore  against  The  Parish  of  Ellesmere. 

The  sessions  upon  an  appeal  make  an  order,  and  state  the  matter  specially,  that  a 
poor  person  was  hired  and  served  a  year  in  the  parish  of  Hanmore,  since  which  time, 
viz.  in  1718,  he  was  hired  by  one  Roseley  of  Ellesmere  in  Salop,  to  serve  from  Lady- 
day to  Christmas  following,  which  he  did,  and  was  then  hired  for  a  year  and  served 
to  the  end  of  May,  in  all  above  a  year.  The  sessions  adjudged  this  hiring  and  service 
in  the  parish  of  Ellesmere  by  two  distinct  hirings,  did  not  gain  the  man  a  settlement 
there. 

It  was  now  moved  to  quash  this  order  of  sessions,  because  the  3  and  4  W.  and 
M.  c.  11,  makes  a  hiring  necessary  to  a  settlement ;  and  the  statute  of  the  8  and  9  W.  3, 
c.  30,  makes  a  service  for  a  year  necessary  to  a  settlement ;  but  it  is  not  made 
necessary  that  a  man  should  serve  one  intire  year  in  consequence  of  his  being  hired 
for  a  year ;  for  if  a  man  serves  a  year  in  a  place  under  two  different  hirings,  and  one 
of  the  hirings  be  for  a  year,  though  he  does  not  serve  out  the  year,  yet  having  in  the 
whole  served  a  year,  the  intent  of  the  statute  is  thereby  satisfied  ;  so  are  the  resolu- 
tions in  the  cases.  Parish  of  Overton,  against  The  Parish  of  Stephentcm,  Hilary  10  W.  3, 
TTie  King  against  The  Inhabitants  of  BrightweU,  Easter,  1  Geo.  1,  and  upon  the  rule  to 
shew  cause,  the  Court  was  clearly  of  that  opinion,  and  quashed  the  order  of  sessions  ; 
the  case  of  The  King  against  The  Inhabitants  of  Ayno,  in  Michaelmas  1  King  George  II. 
is  to  the  same  purpose. 

Hilary,  Fourth  of  George  the  Second. 

The  Parish  of  Cuerden  against  Laland. 

Two  justices  remove  W.  S.  his  wife  and  children  from  Cuerden  to  Laland ;  the 
churchwardens  and  overseers  of  the  parish  of  Laland  appeal  to  the  sessions  from  this 
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order,  and  the  justices  at  the  sessions  state  the  matter  specially  ;  that  W.  S.  was 
bound  apprentice  by  indenture  in  1715  to  J.  S.  to  serve  him  for  the  term  of  seven 
years ;  that  twenty  shillings  was  paid  with  him  as  an  apprentice  fee  ;  and  he  served 
three  years  of  his  time  under  this  indenture  in  Cuerden  ;  then  the  master  died,  and 
the  duty  of  sixpence  in  the  pound  had  not  been  paid  for  the  twenty  shillings  paid  at 
first,  nor  the  indenture  of  apprenticeship  ever  stamped  according  to  the  8th  Anne, 
c.  9,  i5  32,  and  the  sessions  I'eversed  the  order  of  two  justices.  These  orders  being 
removed  by  certiorari,  Mr.  Fazakerly  moved  to  quash  the  order  of  sessions,  and  he  said 
that  by  the  Statute  3  and  4  W.  and  M.  an  appren-[173]tice  may  gain  a  settlement  with- 
out notice.  And  by  the  Statute  of  Anne,  any  indenture  not  stamped  is  void,  and 
unavailable  in  any  Court  or  place,  and  therefore  the  apprentice  did  not  gain  a  settle- 
ment by  this  instrument,  because  it  was  not  stamped  ;  and  an  apprentice  as  such  must 
get  a  settlement  by  an  indenture  properly  and  legally  qualified  with  all  neces.sary 
ingredients  ;  and  this  not  being  so,  it  is  void.  Now  if  he  can  gain  a  settlement,  by 
force  of  this  indenture,  it  is  available  to  this  purpose,  and  therefore  contrary  to  the 
words  of  the  statute. 

This  indenture  is  void  ab  initio,  and  if  the  party  does  not  take  advantage  of  the 
indulgence  given  by  the  statutes,  he  shall  never  be  aided  by  saying  the  several  con- 
tinuances of  this  Act  shall  make  this  a  good  indenture. 

Mr.  Bootle,  Senior:  By  the  3  and  4  W.  and  M.  a  person  cannot  gain  a  settlement 
as  an  apprentice,  without  being  bound  by  indenture.  So  that  the  question  now  is, 
whether  this  can  be  called  an  indenture?  And  this  indenture  upon  a  parity  of  reason 
shall  no  more  be  good  than  a  deed  inrolled,  if  it  be  not  inrolled,  within  six  months, 
according  to  the  32  H.  8. 

Mr.  Starkey  :  The  words  of  the  statute  are  plain,  that  such  indentures  shall  have 
no  force.  And  if  it  be  said  the  settlement  was  gained  before  the  duty  became  due, 
then  there  was  no  notice  in  writing ;  and  then  the  settlement  depends  upon  the 
indenture  which  is  void.  A  recovery  would  be  good  by  bargain  and  sale  inrolled  till 
six  months  ;  but  if  not  then  inrolled,  it  would  be  bad.  It  was  answered,  that  by  the 
Statute  8  Anne,  sixpence  in  the  pound  is  to  be  paid  for  any  sum  under  fifty  pounds, 
and  a  penalty  inflicted  on  the  master  and  apprentice.  The  act  required  to  be  done 
by  the  statute  is  not  to  be  the  act  of  the  apprentice,  but  of  the  master  or  mistress, 
and  they  are  to  procure  the  indentures  to  be  stamped.  The  penalty  on  the  apprentice 
is,  that  the  indentures  shall  be  void,  and  he  shall  not  set  up  any  trade  ;  but  it  shall 
not  deprive  him  of  the  benefit  of  the  settlement  he  had  gained  by  his  residence. 

Mr.  Reeve  on  the  same  side  said,  that  W.  S.  was  bound  by  indenture  to  serve 
seven  years ;  and  from  February  to  Whitsontide  he  was  with  his  master,  and  then  the 
indenture  was  executed  and  dated  back  as  in  February.  The  man  had  gained  a  settle- 
ment before  the  duty  became  due  by  the  Act  of  Parliament,  and  nothing  that  was  to  be 
done  subsequent  to  this  can  devest  him  of  his  right  to  a  settlement  in  Cuerden,  where 
he  had  served.  But  it  was  held  by  the  Court,  that  the  words  of  the  Act  are  positive, 
and  therefore  it  was  no  settlement,  and  the  order  of  sessions  was  quashed. 

Hilary,  Fourth  of  George  the  Second. 

The  Inhabitants  of  Kinfare  against  Kinswinford. 

Two  justices  remove  a  man  from  Kinfare  to  Kinswinford,  against  which  order 
they  appeal.  And  the  sessions  quashed  the  order  of  two  justices,  and  stated  the  case 
specially,  "That  the  pauper  rented  a  tenement,  with  the  appurtenances,  in  Kinfare 
for  three  years  and  upwards,  at  a  yearly  rent  of  four  pounds  ten  shillings,  and  paid 
all  parochial  taxes  for  the  same  in  his  own  right,  but  was  not  rated  in  the  parish 
books,  but  the  name  of  Richard  Coates  the  tenant  that  rented  the  said  tenement, 
before  the  pauper,  was  kept  in  the  levy  book."  These  orders  being  removed  by 
certiorari,  it  was  moved  to  quash  the  order  of  sessions  on  this  exception,  that  here  it 
appeared  the  pauper  was  made  to  pay  the  rate,  though  he  was  not  rated  to  it ;  and 
a  payment  without  being  rated  does  not  gain  a  settlement  within  the  words  of  the 
statute  3  and   4  W.  and  M.  c.   11,  which  says  there  shall  be  a  rate  made  upon  the 
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party,  and  a  payment  in  pursuance  of  that  rate,  which  is  not  so  in  this  ease.  And 
upon  the  rule  to  shew  cause,  the  Court  quashed  the  order  of  sessions,  and  held  that 
the  pauper  was  not  chaiged  within  the  meaning  of  the  statute,  for  the  rating  there 
mentioned  must  be  taken  strictly,  it  being  designed  to  supply  the  place  of  notice  in 
writing;  and  order  of  removal  was  confirmed;  The  King  against  The  Inhabitants  of 
Sealon  Tongall,  Mich.  13  Geo.  1. 

[174]    Michaelmas,  Fourth  of  George  the  Second. 

The  King  against  The  Inhabitants  of  Carlton-Colvill. 

Two  justices  of  the  peace  made  an  order,  upon  the  complaint  of  the  church-wardens 
of  the  parish  of  Wanxford;  A.  and  B.  two  justices  quorum  unus,  remove  William 
Dennington  and  Susan  his  wife,  from  the  parish  of  Wanxford  to  the  parish  of  Carlton- 
Colvill.  The  inhabitants  of  Carlton-Colvill  appeal  from  this  order  to  the  sessions, 
where  the  matter  was  specially  stated.  But  on  hearing  counsel  on  both  sides,  and  it 
appearing  to  the  Court  that  the  said  W.  D.  about  six  years  since,  by  indenture  duly 
executed,  bound  himself  an  apprentice  to  one  Robert  Day  of  Carlton-Colvill,  and  lived 
with  the  said  R.  Day  as  his  apprentice  at  C.  C.  aforesaid,  for  the  space  of  two  years 
or  thereabouts,  and  that  five  pounds  were  paid  or  agreed  to  be  paid  to  the  said  R.  Day 
with  the  said  apprentice,  by  J.  Dennington  his  mother.  That  the  duty  was  never 
paid,  nor  tendered  to  be  paid,  nor  the  said  indenture  stamped,  nor  tendered  to  be 
stamped  pursuant  to  the  statute  8  Anne,  c.  9.  Now  this  Court  adjudging  the  said 
W.  D.  to  have  gained  a  legal  settlement  at  C.  C.  aforesaid,  by  his  living  and  serving 
there  in  manner  aforesaid,  confirm  the  order  of  removal.  Mr.  Serjeant  Urlin  moved 
to  quash  these  orders  ;  and  rule  made  to  shew  cause. 


Hilary  Fourth  of  George  the  Second. 

The  King  against  The  Inhabitants  of  Preston  in  the  County 
of  Gloucester. 

Glouc.  ss. — Two  justices  remove  a  man  from  Dunsborne  Abbotts  to  Preston.  The 
parish  of  Preston  appeals  from  this  order,  and  upon  the  appeal  the  case  appearing  to 
be,  that  Charles  Hoare  was  a  legal  inhabitant  of  Preston,  and  that  afterwards  he  was 
legally  hired  for  a  year  to  C.  L.  of  B.  and  served  the  said  L.  under  such  hiring,  until 
five  or  six  days  before  the  end  of  the  year ;  and  that  he  had  served  his  full  year,  but 
that  John  Howes  and  one  Wise,  then  two  substantial  inhabitants  of  B.  gave  him  two 
guineas  to  leave  his  said  master  L.  and  go  out  of  the  said  parish  of  B.  before  his  year 
was  expired  (the  said  Charles  Hoare  having  the  banns  of  marriage  published  in  the 
church  for  his  marriage)  and  thereupon  the  said  C.  H.  went  to  his  said  master,  who 
insisted  upon  nine  shilling  to  let  him  go,  and  which  was  abated  out  of  his  wages,  and 
then  departed  from  his  service ;  which  two  guineas  was  afterwards  repaid  to  Howes 
and  Wise  by  the  officers  of  B.  and  allowed  out  of  the  rates  of  the  said  parish  ;  but  it 
not  appearing  unto  the  Court  that  L.  was  privy  to  the  payment  of  the  said  two 
guineas  till  after  he  had  discharged  the  pauper,  and  the  said  L.  received  no  benefit 
by  the  said  two  guineas  being  allowed  out  of  the  said  poor's  rates,  he  not  being  rated  to 
the  poor  in  the  said  parish  of  B.  the  sessions  confirmed  the  order  of  two  justices.  These 
orders  being  removed  by  certiorari,  an  exception  was  made  to  the  order  of  the  two 
justices,  that  it  did  not  appear  they  had  any  jurisdiction  in  this  case,  for  here  is 
Glouc.  ss.  in  the  margin,  and  the  direction  is  to  the  officers  of  Dunsborne  Abbotts  to 
execute,  and  to  the  officers  of  Preston  to  obey ;  reciting,  whereas  complaint  has  been 
made  unto  us,  A.  B.  two  of  His  Majesty's  justices  of  the  peace  (quorum  unus)  for 
the  county  of  Gloucester,  by  the  officers  of  Dunsborne  Abbotts  aforesaid;  so  that  it 
does  not  appear  in  what  county  Dunsborne  Abbotts  is.  As  to  the  order  of  sessions, 
it  was  argued  in  support  of  the  removal  and  settlement,  that  as  the  justices  have  not 
determined  this  to  be  a  fraud,  though  stated  as  a  fraud  in  the  order  of  sessions,  the 
Court  will  not  intend  a  fraud  was  practised  in  this  matter.     The  Parish  of  Kimpton 
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against  Pauls-Walden,  Easter  13  Geo.  1.  There  the  Court  was  of  opinion  that  as  the 
fraud  was  not  expressly  found  and  determined  by  the  justices,  the  Court  could  not 
adjudge  it,  and  finding  evidence  of  a  conversion  is  not  finding  the  conversion,  10  Co.  56. 
Contra,  The  King  against  The  Inhabitants  of  Pepperhaugh  and  Frencham,  Easter  1  George  1. 
A  man  was  hired  for  a  year  from  such  a  day  to  Michaelmas,  which  upon  computation 
wanted  a  day  of  a  year,  being  then  Leap- Year,  and  the  justices  did  not  determine  this 
to  be  a  fraud. 

And  Lord  Chief  Justice  Parker  then  held,  that  as  the  case  was  stated,  though  the 
justices  [175]  should  have  adjudged  this  a  fraud,  and  this  Court  does  not  ordinarily 
intend  a  fraud  ;  yet  where  the  fraud  is  apparent,  as  in  the  present  case,  the  Couit 
will  take  notice  of  it,  and  not  suff'er  the  acts  of  one  parish  to  prevail  to  the  prejudice 
of  another.  1  Cro.  233.  But  the  Court  in  this  case  held,  that  on  the  foot  of  the 
statute  he  could  not  get  a  settlement  by  this  service,  not  having  served  out  his  year ; 
but  quashed  the  orders  on  the  exception  taken  to  the  order  of  two  justices,  not  being 
certainly  set  forth  that  Dunsborne  Abbotts  was  in  the  county  of  Gloucestershire. 

Michaelmas,  Eighth  of  George  the  Second. 

The  King  against  The  Inhabitants  of  St.  George  Hanover  Square. 

Upon  the  appeal  of  St.  George's  against  an  order  of  two  justices,  whereby  Alice 
Wheeler  a  single  woman,  who  was  likely  to  become  chargeable  to  St.  James's  West 
minster,  was  removed  from  thence  to  St.  George's  as  the  place  of  her  last  legal  settle- 
ment ;  and  the  sessions  state  the  matter  specially,  that  the  said  A.  W.  was  bound  by 
indenture  a  parish  apprentice  in  the  said  parish  of  St.  George,  to  George  Lester, 
where  she  lived  and  gained  a  settlement,  by  serving  the  space  of  forty  days  under  the 
said  indenture ;  and  that  afterwards,  and  during  the  time  of  her  apprenticeship,  she 
was  by  parolagreement  hired  out  by  the  said  master  G.  L.  to  one  J.  Hall  in  the  parish 
of  St.  Mary  le  Bone,  and  there  lived  and  lodged  above  forty  days  (viz.)  for  the  space  of 
one  year  and  upwards,  the  said  apprenticeship  continuing.  That  the  said  G.  L.  her 
master  received  her  wages  from  the  said  J.  H.  and  found  her  clothes  ;  and  on  debate 
the  question  was,  whether  the  said  A.  W.  by  her  residence  above  forty  days  in  St. 
Mary  le  Bone,  gained  a  settlement  in  that  parish  or  not] 

The  Court  was  of  opinion  that  she  did  not  by  such  residence  gain  a  settlement 
there ;  but  that  by  her  being  bound  apprentice  to  the  said  G.  L.  in  St.  George's,  and 
living  there  and  serving  above  forty  days,  she  the  said  Alice  gained  a  legal  settlement 
in  St.  George's.  And  the  Court  was  of  opinion  that  the  said  parish  of  St.  George 
was  the  place  of  the  last  legal  settlement  of  the  .said  A.  W^.  and  doth  therefore 
disallow  of  the  said  appeal,  and  ratify  and  confirm  the  said  order  of  the  said  two 
justices. 

A  rule  had  been  granted  to  shew  cause  why  this  order  of  sessions  should  not  be 
quashed  here,  being  on  the  special  state  of  the  case  a  settlement  in  St.  Mary  le  Bone. 
I  In  shewing  cause  was  cited.  Castor  against  Aides,  and  The  King  against  Fuckleton, 
iTrin.  10  Geo.  1. 

Mr.  HoUings  on  the  same  side  insisted  the  apprentice  had  gained  no  settlement  in 
[St.  Mary  le  Bone,  and  said  the  distinction  had  been  where  the  service  was  with  the 
iconsent  of  the  master;  there  it  was  good,  otherwise  not;  which  was  the  case  of  'The 
]King  against  Fuckleton;  he  also  cited  The  King  against  Ivinghoe,  Easter  4  Geo.  1,  and 
[the  case  of  Trinity  against  Shoreditch,  which  he  presumed  would  be  cited  on  the  other 
jside,  Mich.  3  Geo.  1,  and  distinguished  it  from  the  present  case  ;  because  in  that  case 
Ithe  pauper  was  bound  to  Trueby,  but  in  fact  was  to  serve  one  Green  ;  mentioned 
xAllludlows  against  St.  Olive's  Southwark,  Trin.  9  Geo.  1.  The  King  against  The 
ylnhabitants  of  Islip,  7  Geo.  1. 

Mr.  Marsh  on  the  other  side :  This  question  arises  on  the  3  and  4  W.  and  M.  for 
hiring  for  a  year,  and  the  8  and  9  W.  3,  requires  a  service  for  a  year.  That  apprentice 
continuing  there  could  gain  no  settlement,  but  by  consent  of  the  master  ;  insisted  the 
case  of  Castor  against  Aides  was  with  him,  and  so  was  AUhallows,  and  The  King 
against  Fuckleton. 

Mr.  Marsh  also  cited  St.  Mary   Colechurch  against   Deptford  as    to   inhabitancy, 
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Chief  Justice  agreed  the  forty  days  residence,  with  the  consent  of  the  master  under 
an  hiring  and  service,  is  good  ;  but  had  a  doubt  in  this  case  whether  the  master  could 
hire  her  out ;  and  if  the  justices,  as  she  appears  to  be  a  parish  apprentice,  could  not 
have  compelled  the  master  to  take  her  back  again  ;  said  he  could  not  consider  this  as 
an  assignment. 

Mr.  Justice  Page  agreed  with  the  Chief  Justice  in  his  doubt. 

Mr.  Justice  Probyn  :  The  question  is,  whether  this  service  does  not  gain  a  settle- 
ment, as  it  is  the  last  forty  days  residence  under  her  apprenticeship  1  Thought  it 
was,  and  that  the  master  concurring,  it  was  a  good  settlement  within  the  3  and  4  W. 
and  M.  Justices  [176]  have  no  power  to  bind  to  trades  only  in  husbandry.  Non 
constat  but  this  service  was  in  husbandry ;  not  necessary  the  apprentice  should 
always  continue  in  his  master's  house  ;  if  he  is  in  his  master's  service  the  last  forty 
days,  it  is  a  settlement ;  mentioned  the  case  of  the  stage-coachman  who  lived  at 
Wycomb,  and  the  service  of  his  master  who  lived  at  Oxon ;  thought  the  settlement 
in  St.  Mary  le  Bone. 

Mr.  Justice  Lee  agreed  with  Mr.  Justice  Probyn,  and  said  the  reason  of  The  King 
against  Puddeton  was,  because  there  was  no  consent  of  the  master  ;  but  thought  the 
apprentice  here  continuing  in  her  master's  service,  she  was  bound,  which  was  the 
foundation  of  the  qualification  ;  Castor  against  Aides,  forty  days  inhabitancy. 

Chief  Justice :  The  case  is  now  on  a  different  point ;  said  if  this  was  considered 
as  a  service  in  another  parish,  in  the  business  of  the  master  to  whom  she  was  bound, 
that  it  is  a  good  settlement  by  the  forty  days  inhabitancy  in  St.  Mary  le  Bone ;  'tis 
necessary  there  should  be  a  binding  in  some  parish,  and  on  the  Statute  of  W.  3,  not 
necessary  the  hiring  and  service  should  be  in  one  and  the  same  parish. 

And  by  the  whole  Court :  The  apprentice  is  well  settled  in  St.  Mary  le  Bone,  and 
quashed  the  order  of  sessions. 

Easter,  Eighth  of  George  the  Second. 
The  King  against  Heasman. 

Moved  to  quash  an  order  made  at  the  Quarter-Sessions  for  the  county  of  Sussex, 
for  discharging  an  apprentice  from  his  master  upon  the  following  exceptions. 

First  exception  ;  that  the  complaint  was  made  originally  at  sessions  without  any 
previous  application  to  a  justice,  for  that  the  sessions  have  no  original  jurisdiction  ; 
for  which  was  cited  the  cases  of  The  King  against  Gatelym  Carthew  198,  and  The  King 
against  Cherry  in  5  Mod. 

Second  exception ;  that  the  sessions  may  proceed  on  the  appearance  of  the 
master,  but  can  only  proceed  (where  master  makes  default)  when  bound  by  recog- 
nizance or  summoned. 

Third  exception  ;  that  the  reasons  set  forth  in  the  order  are  insufficient,  which 
are  that  the  apprentice  was  used  very  unkindly,  and  that  the  master  refused  to 
continue  him  in  his  service,  or  entertain  him  ;  for  which  was  cited  The  King  against 
Davis,  Trinity  12  of  Cieorge  1,  where  master  said  he  would  not  take  his  apprentice 
again,  which  was  not  allowed  to  be  a  good  reason,  for  by  the  statute  the  reasons  must 
be  where  the  master  shall  misuse  or  evil  intreat  his  apprentice. 

To  the  first  exception  it  was  answered,  that  the  order  was  good,  according  to  the 
case  of  The  King  against  Johnson,  in  1  Salk.  68,  where  it  was  held,  that  the  sessions 
may  make  an  original  order  to  discharge  an  apprentice  without  a  previous  application 
to  a  justice  of  the  peace. 

To  the  second  exception  in  Dillan's  case,  1  Salk.  67,  it  was  held  that  justices  may 
proceed  at  sessions  to  make  an  order  to  discharge  an  apprentice  though  the  master 
does  not  appear ;  and  in  Dillon's  case  1  Salk.  490,  this  second  objection  was  taken, 
that  the  master  did  not  appear,  and  insisted  that  it  is  directed  by  the  Act,  the  dis- 
charge is  to  be  made  on  the  appearance  of  the  master.  But  it  was  resolved  by  the 
Court,  that  the  Act  must  have  a  reasonable  construction,  so  as  not  to  permit  the 
master  to  take  advantage  of  his  own  obstinacy,  and  it  would  be  very  hard,  supposing 
the  master  runs  away,  the  apprentice  should  never  be  discharged  for  want  of  master's 
appearance ;  and  the  objection  was  over-ruled.     Far.  155.     1  Mod.  2. 
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To  the  third  exception ;  the  master  refused  to  entertain  or  continue  him  in  his 
service  as  his  apprentice,  which  is  evil  intreating  him  ;  The  King  against  Venahles, 
latter  end  of  George  1.  Court  presumed  all  right  where  there  is  a  proper  jurisdic- 
tion ;  therefore  sessions  having  a  jurisdiction  of  the  matter,  and  power  to  examine  into 
facts  and  determine  upon  merits,  all  shall  be  presumed  well  done  unless  the  contrary 
appears,  and  they  are  not  obliged  to  set  forth  the  reasons  of  their  adjudication  ;  and 
for  ought  appears  in  the  order,  the  master  might  bo  there,  or  had  notice  to  be 
there. 

Lord  Chief  Justice  :  As  to  the  first  exception,  there  are  cases  both  ways  ;  the 
latter  cases,  [177]  that  sessions  may  proceed,  though  it  might  be  wished  parties 
would  go  before  one  justice,  yet  according  to  latter  resolutions  good  ;  for  first  justice 
cannot  make  a  compulsory  order. 

The  second  exception  is  of  great  weight,  and  not  sufficiently  got  over.  As  to 
orders  in  general,  though  not  set  forth  party  was  summoned  or  appeared,  they  are 
good ;  because  in  cases  where  the  Acts  do  not  expressly  require  an  appearance  ;  but 
here  the  Act  expressly  requires  an  appearance,  therefore  ought  to  be  set  out  that  he 
appeared  or  was  summoned,  and  made  default. 

To  the  third  exception  ;  reasons  must  be  set  out,  using  unkindly  not  sufficient ; 
refusing  to  entertain  him  according  to  his  articles  seems  to  be  not  proper  entertain- 
ment ;  seems  a  little  uncertain,  but  I  cannot  give  any  opinion  upon  that,  the  order 
being  bad  upon  the  second  exception. 

Mr.  Justice  Probyn  :  The  order  is  an  act  of  four  justices,  not  properly  an  act  of 
the  Court ;  first  justice  certainly  has  no  power  to  make  an  order. 

As  to  the  second  exception  ;  if  master  on  notice  will  not  appear,  justices  may 
proceed,  but  this  does  not  appear. 

As  to  the  third  exception  ;  Dans's  case  cited  before  ;  there  only  said  master  would 
not  take  the  apprentice  ;  here  is  an  absolute  refusal  to  receive  and  entertain  him 
according  to  his  articles,  which  is  misusing  and  evil  intreating. 

Mr.  Justice  Lee  agrees  with  Mr.  Justice  Probyn  in  his  observations  on  the  causes 
assigned  for  discharge. 

Sessions  have  original  jurisdiction  to  be  executed  by  four  justices  as  the  Act 
directs. 

Distinction  between  setting  out  a  summons  or  not,  is  in  convictions  necessary ; 
in  orders,  generally  speaking,  not  so ;  but  here  the  jurisdiction  arises  upon  the 
appearance  of  the  master,  which  not  being  set  out  in  the  order  made  at  the  Quarter- 
Sessions,  it  is  for  that  reason  bad,  therefore  must  be  quashed. 


I 


Michaelmas,  Thirteenth  of  George  the  Second. 
The  King  against  Sparrow. 


A  mandamus  being  granted  to  the  justices  of  the  peace  in  Ipswich,  to  appoint 
overseers  of  the  poor,  the  return  was,  that  thev  had  appointed  them,  viz.  on  the  first 
of  June.  It  was  said  that  the  first  of  June  bjing  above  a  month  after  Easter,  it  was 
void.     See  the  statute. 

Solicitor  General  for  the  King  insisted,  that  though  it  was  not  said  in  the  return 
to  be  a  month  after  Easter,  yet  the  Court  would  take  notice  of  the  kalendar,  Salk.  626. 
Trin.  6  George  1,  Hoyle  against  Lmd  Cornwallis  ;  there  a  writ  of  inquiry  was  executed 
the  15th  of  June,  which  by  the  almanack  appeared  to  be  on  a  Sunday,  was  held  not 
good. 

The  other  side  agreeing  this  point  to  be  so ;  he  then  insisted  that  this  being  an 
officer  created  by  statute,  he  must  be  appointed  according  to  the  statute  in  every 
respect,  if  not,  it  was  void. 

Mr.  Rollings  on  the  other  side  argued,  that  the  appointment  was  not  void,  though 
not  made  within  a  month  after  Easter ;  because  that  was  only  directory  to  the 
justices,  as  rates  are  directed  to  be  made  monthly,  yet  not  void,  if  otherwise  ;  from 
the  whole  tenor  of  the  statute  it  appears  that  it  is  intended  that  the  justices  should 
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have  power  over  the  officers  during  the  whole  year,  and  there  are  no  negative  words 
that  determine  the  time  of  appointing  overseers. 

The  statute  directs  to  what  age  children  shall  be  bound,  yet  that  was  held  to  be 
only  directory  in  the  case  of  Charlbury  against  Ascot,  9  Geo.  2,  as  to  bastards  it  says 
by  justices  residing  in  or  near  the  parish,  yet  that  is  not  necessary.  Cro.  Car.  92, 
394,  The  King  against  Morris,  Hill.  8  Geo.  2. 

Such  a  construction  as  they  contend  for  is  very  inconvenient,  for  if  appointment 
is  made  within  the  month,  and  afterwards  quashed  ;  or  if  the  overseer  dies  after  the 
month,  no  new  one  could  be  appointed. 

Lord  Chief  Justice  :  It  has  been  held  that  the  justices  being  of  the  division  (as 
the  [178]  statute  mentions)  is  only  directory,  but  there  has  been  no  determination  as 
to  the  present  question. 

There  may  be  a  difference  between  common  law  officers,  and  officers  that  are 
created  by  statute. 

Affirmative  words  do  sometimes  imply  a  negative,  but  not  always,  as  in  charters, 
Bro.  Abr.  tit.  Corporation. 

Lord  Coke's  opinion  in  his  comment  upon  the  23  H.  8,  4  Inst.  41,  seems  to  be, 
that  the  time  mentioned  in  a  statute  is  binding. 

Mr.  Justice  Page :  My  present  opinion  is,  that  this  is  only  directory  ;  when  a 
time  is  limited  in  a  charter  for  making  elections,  we  never  grant  mandamus  to  go  to 
election  till  that  time  is  expired,  and  if  they  cannot  elect  after,  to  what  purpose  is 
the  writ  granted. 

Mr.  Justice  Probyn  and  Mr.  Justice  Chappie  inclined  to  think  the  appointment 
not  good,  because  no  necessity,  as  there  would  be  in  the  case  of  death,  or  quashing 
the  appointment.     Adjourned. 

In  Hilary  term  following  Chief  Justice  delivered  the  opinion  of  the  Court. 

The  question  is,  whether  an  appointment  of  overseers  of  the  poor,  by  justices  of 
the  peace,  made  above  a  month  after  Easter,  is  good  ?  the  statute  saying  "  at  Easter, 
or  within  one  month  after." 

As  to  the  exception,  that  this  Court  is  to  take  notice  of  the  kalendar  to  shew 
when  Easter  was ;  it  is  certain  we  must,  and  so  it  was  held  in  Hoyle  against  Lard 
Cormvallis ;  the  main  question  depends  upon  the  43  Eliz.  c.  2,  and  13  and  14  Car.  2. 
It  was  said  that  the  statute  laying  penalty  upon  the  justices  not  making  an  appoint- 
ment within  time,  implies  that  'tis  void  if  done  after  ;  but  it  is  just  the  contrary,  as 
appears  from  2  Ro.  Abr.  259. 

As  to  the  objection  that  it  is  an  office  created  by  statute,  and  therefore  that  it 
implies  a  negative,  though  sometimes  it  is  so,  yet  not  always,  as  in  Lord  Coke  upon 
Magna  Charta,  c.  11.     2  Inst.  23,  and  c.  12.    '2  Inst.  2.5.     3  lust.  136. 

It  is  a  rule  that  Judges  always  construe  these  sort  of  Acts  so  as  to  advance  the 
remedy  intended  by  them  ;  and  this  statute  is  to  be  construed  liberally  ;  and  so  it 
was  done  in  the  case  of  The  King  against  The  Inliahitants  of  Ruffwd,  Trin.  7  Geo.  1, 
and  in  the  case  of  Utoxeter,  Geo.  2. 

In  the  case  of  Rujford  it  was  objected  to  the  mandamus,  that  it  was  after  the 
month,  but  yet  that  writ  was  granted  upon  the  reason  I  before  mentioned  ;  and  so  it 
was  held  in  the  case  of  Utoxeter ;  and  although  these  mandamus's  were  granted  upon 
the  13  and  14  Car.  2,  yet  that  is  the  same,  for  that  expressly  refers  to  the  43  Eliz. 

Among  the  rules  laid  down  3  Co.  7,  for  construing  statutes,  one  is,  that  Judges 
ought  to  give  force  to  remedies  given  by  a  statute,  and  the  way  to  do  that  in  the 
present  case  is  to  construe  these  words  to  be  directory  only. 

In  Foote  against  Prowse,  Easter  12  Geo.  1,  the  charter  of  Truro  appointed,  that 
aldermen  should  be  annuatim  eligend',  and  this  Court  held  that  they  must  be  elected 
yearly;  but  upon  error  in  the  Exchequer-Chamber,  that  judgment  was  reversed,  and 
the  reversal  was  affirmed  in  the  House  of  Lords  upon  that  reason,  that  those  words 
were  only  directory,  Easter  9  Geo.  1,  The  King  against  Corporation  of  Tregony,  where 
was  a  power  to  hold  over.  The  Court  held  that  they  would  giant  no  mandamus  to 
elect,  but  upon  death  or  removal  they  would  ;  hero  has  been  no  default  in  the  parish, 
therefore  from  the  nature  of  the  thing  we  ought  to  allow  this  appointment. 


SESS.  CAS.  179.  COURT    OF    KINGS    BENCH  181 

Trinity,  Fifteen  of  George  the  Second. 

The  King  against  The  Inhabitants  of  Kirton,  Nottinghamshire. 

Special  order  stated. 

That  the  pauper  rented  a  tenement  at  ten  pounds  per  ann.  and  that  it  had  been 
so  let  for  five  years  before.  But  that  the  tenement  was  usually  let  at  seven  pounds 
per  ann.  and  that  when  he  was  told  it  was  too  dear,  he  said  he  did  it  to  gain  a  settle- 
ment ;  but  the  sessions  did  not  adjudge  it  a  fraud. 

[179]  Quajre,  whether  he  gained  a  settlement  by  this  renting? 

Chief  Justice  :  The  consideration  must  be,  whether  upon  the  state  of  this  case  he 
rented  a  tenement  under  the  value  of  ten  pounds  per  ann.  for  if  not,  it  is  a  good 
settlement ;  the  not  having  a  sutficient  stock  is  nothing  to  the  value. 

Mr.  Justice  Page  :  I  have  always  took  it  that  the  party  claiming  the  settlement 
must  shew  that  the  tenement  was  of  the  value  of  ten  pounds  per  aim.  and  not  that  the 
other  side  must  shew  it  to  be  under  that  value. 

But  in  this  case  all  the  Court  agreed  that  this  was  a  good  settlement. 

The  Same  Term. 
The  King  against  The  Inhabitants  of  Great  Bedwin,  Wilts. 

Two  justices  make  an  order  of  removal  in  this  form,  viz.  in  the  margin,  Wilts 
to  wit. 

To  the  church-wardens  and  overseers  of  the  poor  of  the  parish  of  Wilcot,  and  to 
the  church-wardens  and  overseers  of  the  poor  of  the  parish  of  Great  Bedwin  in  the 
said  county. 

Whereas  Charles  May,  Mary  his  wife,  Joan  their  daughter  aged  fifteen,  and  five 
more  children,  naming  them,  have  for  some  time  dwelt  in  the  said  parish  of  Wilcot, 
being  allowed  so  to  do,  by  reason  of  a  certificate  bearing  date  December  27,  1724, 
under  the  hands  and  seals  of  the  church-wardens  and  overseers  of  the  poor  of  the 
said  parish  of  Great  Bedwin,  and  allowed  by  two  justices  of  the  peace  for  the  county 
of  Wilts  aforesaid,  according  to  the  directions  of  the  several  Acts  of  Parliament  in 
that  behalf  made  and  provided  :  now  the  said  Charles  May,  being  reduced  to  great 
poverty,  lately  applied  to  the  church-wardens  and  overseers  of  the  poor  of  the  parish 
of  Wilcot  aforesaid  for  relief,  who  accordingly  did  relieve  him,  they  therefore  remove 
the  said  Charles  May,  etc.  from  Wilcot  to  Great  Bedwin,  that  being  adjudged  by 
us,  by  a  due  examination  of  the  premisses,  to  be  the  place  of  the  last  legal  settle- 
ment of  the  said  Charles  May,  etc. 

Great  Bedwin  appealed  from  this  order  to  the  Quarter-Sessions,  who  upon  motion 
amend  the  order,  being  of  opinion  that  the  amendments  only  supplied  defects  in  form. 
They  state  the  facts  specially,  and  insert  a  complaint  by  the  church-wardens  and 
overseers  of  Wilcot,  and  also  that  the  said  Charles,  Mary,  etc.  were  actually  become 
chargeable  to  Wilcot,  as  they  thereby  adjudge,  and  also  that  one  of  the  justices  was 
then  of  the  quorum.     They  conform  the  said  order  so  amended. 

It  was  objected  to  these  orders, 

1.  That  the  original  and  amended  order  was  directed  to  the  officers  of  both  parishes, 
without  saying  in  what  county  Wilcot  lies,  it  being  only  Wilts,  to  wit,  in  the  margin, 
which  can  only  refer  to  the  last  antecedent  parish  ;  therefore  it  did  not  appear  in 
what  county  Wilcot  was. 

2.  The  parts  amended  by  the  additional  insertions  are  substance,  and  the  sessions 
were  wrong  in  amending,  since  they  might  have  quashed  the  order  for  want  of  form, 
and  two  justices  might  have  made  a  new  order. 

6.  The  Statute  5  Geo.  2,  enables  the  justices  to  amend  form  only. 

4.  They  have  inserted  upon  the  complaint  of  the  church-wardens  and  overseers, 
which  is  substance  ;  and  also  inserted  that  they  are  actually  chargeable,  which  is  the 
material  substance  of  an  order  of  removal  of  a  certificate  person ;  and  also  have 
inserted  the  word  then. 
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5.  That  the  certificate  was  not  said  to  be  attested  by  two  or  more  credible 
witnesses,  according  to  the  8  and  9  W.  3. 

6.  That  by  the  statute  the  amendments  must  be  made  before  the  examination  of 
any  witnesses  upon  the  appeal. 

A  rule  to  shew  cause  why  these  orders  should  not  be  quashed  was  granted  in 
Easter  term,  and  enlarged  to  the  first  day  of  this  term  ;  and  now  Mr.  Solicitor  General 
came  to  shew  cause,  and  insisted  these  amendments  were  only  in  form,  for  that  the 
substance  was  preserved.  The  pauper  did  apply  and  complain  that  they  wanted 
relief,  and  they  were  relieved. 

[180]  This  Act  of  Parliament  ought  to  be  liberally  construed. 

The  facts  are  clear,  viz.  that  Great  Bedwin  did  certificate  them,  and  that  under 
that  certificate  the  parish  of  Wilcot  did  receive  them ;  said  will  as  to  both  parishes 
refer  to  the  county  in  the  margin. 

Mr.  Gundry,  on  the  other  side  :  The  words  of  the  statute  shew  that  the  justices 
are  to  amend  before  they  proceed  to  examination  of  witnesses,  and  proof.  Matter  of 
form  is  where  there  is  a  misdirection,  but  this  is  matter  of  jurisdiction  ;  and  by  the 
amended  order  it  does  not  appear  that  Wilcot  is  in  the  county  of  Wilts. 

There  was  a  case.  The  King  against  The  Inhabitants  of  Great  Milton,  Mich.  11  Geo.  2, 
moved  on  this  Act,  but  went  off  without  a  determination  upon  an  agreement  of  the 
parties. 

Mr.  Mason  on  the  same  side  insisted,  that  the  justices  had  no  jurisdiction  to 
remove  a  certificate  person  till  he  was  adjudged  to  be  actually  chargeable,  and  the 
adjudication  is  substance.  So  also  is  the  want  of  shewing  the  county,  which  is  not 
aided  by  a  reference  to  the  margin ;  The  King  against  The  Inhabitants  of  Preston,  Hil. 
term  4  Geo.  2. 

Chief  Justice  :  There  has  been  but  one  case  in  this  Court  on  this  Act  since  the 
making  of  it,  but  that  was  not  determined. 

The  present  seems  to  be  a  very  strong  case  against  the  power  of  amending  ;  "  They 
may  and  shall  amend  defects  in  form."  That  seems  to  be  upon  the  face  of  the  order, 
and  afterwards  they  are  to  proceed  to  examine. 

Inclined  to  believe  some  of  these  defects  amended  were  the  merits  of  the  case. 

1.  There  must  be  a  complaint  from  the  overseers,  otherwise  the  justices  have  no 
power  to  remove. 

2.  A  certificate  person  must  be  adjudged  to  be  actually  chargeable. 

The  two  justices  have  stated  the  fact  in  their  order,  but  do  not  say  they  became 
chargeable.  The  overseers  might  relieve  them,  and  not  charge  it  to  the  parish.  It  is 
very  probable  that  these  amendments  were  the  very  merits. 

If  an  order  be  quashed  for  want  of  form,  it  is  not  conclusive  ;  so  if  generally  and 
removed  here,  and  a  defect  appears,  but  if  there  be  none  it  is  conclusive. 

These  amendments  were  the  merits  upon  which  this  case  depended.  No  answer 
has  been  given  to  the  objection  of  the  county  in  the  margin,  to  which  there  is  no  word 
of  reference  in  the  order  ;  but  this  is  not  material  to  be  determined  at  present. 

It  would  be  a  detrimental  construction  of  this  Act  to  take  it  so  largely,  and  would 
be  giving  the  sessions  an  original  jurisdiction. 

Mr.  Justice  Page  agreed,  and  said  this  construction  would  take  away  the  jurisdic- 
tion of  the  two  justices.     And  by  the  whole  Court  both  orders  quashed. 


Easter,  the  Thirteenth  of  George  the  Second. 
The  King  against  Howlett. 

Motion  to  quash  an  order  of  bastardy. 

First  objection  ;  it  is  made  for  relief  of  the  guardians,  etc.  of  the  poor  in  Colchester, 
not  of  the  parish. 

Second  objection  ;  it  is  to  pay  to  them  a  certain  weekly  sum,  etc. 

By  the  43  Eliz.  all  orders  of  this  kind  must  be  for  relief  of  the  parish,  therefore  the 
justices  have  no  authority  to  make  such  an  order. 

Sir  Samuel  Prime  said  in  answer,  that  by  a  Statute  of  the  8  and  9  W.  3,  these 
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guardians  of  the  poor  are  instituted  in  the  room  of  church-wardens  and  overseers,  that 
they  are  to  make  all  rates,  etc.  and  all  other  persons  are  excluded  from  raedling 
with  the  poor  there. 

But  by  the  Court :  The  order  is  plainly  ill,  and  must  be  quashed. 


The  Same  Term. 

The  King  against  The  Inhabitants  of  Oram  in  the  West  Riding 

OF  Yorkshire. 

A  person  agreed  to  take  a  poor  boy  apprentice  if  his  friends  would  cloath  him, 
upon  which  the  grandfather  agreed  to  give  the  master  thirty  shillings  to  cloath  the 
boy;  [181]  accordingly  the  boy  was  bound,  and  the  thirty  shillings  paid,  but  the 
indenture  was  not  stamped  according  to  the  Statute  of  the  8th  of  Queen  Anne. 

It  was  therefore  objected,  that  this  indenture  not  being  stamped  as  the  Act  directs, 
was  void  to  all  intents  and  purposes,  as  held  in  Lcyland  and  Cuerden,  Easter  4th  of  King 
George  2. 

2.  That  this  being  a  sum  agreed  for,  it  ought  to  be  writ  in  words  at  length  ;  and 
the  statute  says  any  sum  directly  or  indirectly. 

On  the  other  side  it  was  said,  that  this  thirty  shillings  was  not  to  be  considered  as 
a  premium,  or  sum  given  with  the  boy,  but  only  as  money  expended  in  cloathing  him 
to  make  him  fit  to  go  apprentice,  therefore  not  within  the  Act,  for  it  is  stated  that  the 
master  said  he  would  take  him,  if  his  friends  would  cloath  him. 

Lord  Chief  Justice  :  I  think  the  statute  relates  to  the  sum  received  by  the  master 
with  his  apprentice ;  here  the  master  by  agreement  with  the  grandfather  laid  out 
thirty  shillings  for  cloaths,  which  was  repaid  by  the  grandfather  before  the  execution 
of  the  indenture,  so  that  the  master  was  only  agent  for  the  grandfather  in  cloathinc 
the  boy,  therefore  it  cannot  be  said  to  be  a  sum  received  with  the  apprentice. 

The  second  clause  of  the  statute  does  not  say  the  indenture  shall  be  void,  if  the 
sum  is  not  inserted  at  length,  only  lays  a  penalty  upon  the  master  not  doing  it. 

The  Act  means  money  or  other  things  received  for  the  master's  benefit,  which  this 
is  not,  for  he  was  not  obliged  to  find  the  boy  cloaths  before  he  was  bound. 

All  the  Court  agreed,  and  the  order  was  confirmed. 


Trinity,  Thirteenth  and  Fourteenth  of  George  the  Second. 
The  King  against  The  Inhabitants  of  Welbeck,  Nottinghamshire. 

Mandamus  to  justices  to  appoint  overseers  of  the  poor,  they  return  that  it  is  not  a 
vill  or  township,  nor  ever  reputed  a  vill  or  a  township.     13  and  14  Car  2. 

It  was  insisted  that  the  return  was  ill.  Stokelane  against  Dolling,  Hilarv  10th 
of  Queen  Anne.  If  an  extraparochial  place  consists  of  a  number  of  houses  sufficient 
to  supply  officers,  the  justices  may  appoint  them ;  Carth.  515,  Dalham  against 
Denham  in  Easter  term  8  George  2,  it  was  held  that  two  houses  being  neither  a 
vill  or  township,  pauper  could  not  therein  gain  a  settlement;  but  that  is  not  this 
case.  The  King  against  The  Inhabitants  of  Rufford,  Easter  Sth  of  George  1.  The 
return  must  answer  the  suggestion  of  the  writ,  which  is  that  there  are  many  houses 
and  inhabitants  ;  which  the  return  does  not  deny,  but  only  says  that  it  is  neither 
a  vill  nor  township. 

Mr.  Solicitor  General  on  the  other  side  :  The  single  question  is  only  whether 
this  return  answers  the  writ  1  to  the  rest,  of  what  has  been  said  I  agree. 

Where  the  return  admits  it  to  be  a  vill,  it  is  a  case  within  the  statute,  and  so 
was  the  case  of  Rufford. 

If  a  township  or  vill,  it  is  within  the  words  of  the  statute  ;  but  if  it  cannot  be 
called  a  township  or  vill,  it  is  not  within  it.  Easter  10th  of  George  2,  Inliabitants  of 
Stoke-Prim-  against  The  Manm-  of  Grafton,  there  appeared  to  be  five  houses,  and  the 
Court  thought  that  not  sufficient. 

We  say,  "  Neither  is  nor  ever  was  reputed  a  township  or  vill,  therefore  it  is  not 
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within  the  reason  of  any  of  the  cases  that  have  been  adjudged  upon  the  point  of 
extrapaiochial  places." 

To  this  it  was  replied,  that  the  writ  supposes  several  inhabitants  and  farmers  and 
householders  there  ;  which  is  not  denied  ;  and  whether  it  is  called  vill  or  township  is 
not  material. 

Lord  Chief  Justice  :  In  SloJce-Prior  against  Grafton  it  appeared  that  was  an  antient 
capital  messuage,  which  was  divided  into  five  farm-houses,  but  that  case  was  never 
solemnly  determined  ;  but  the  rule  made  absolute  without  defence. 

The  writ  commands  them  to  appoint  overseers  of  the  vill  of  Welbeck,  and  they 
return  that  there  is  no  such  vill,  which  seems  an  answer  to  it,  and  whether  true  or 
false,  is  a  fact  we  cannot  determine. 

[182]  If  there  is  no  such  vill,  how  can  they  appoint  officers ;  if  they  have  made  a 
false  return,  you  must  apply  for  an  information. 

To  this  Mr.  Justice  Page  agreed. 

Mr.  Justice  Probyn  :  I  think  it  no  answer,  for  if  it  consists  of  a  number  of  houses 
and  inhabitants,  though  never  called  a  vill,  yet  it  may  be  within  the  statute,  and 
whether  it  is  a  vill  or  not,  to  this  purpose,  this  Court  will  determine,  and  though 
never  called  so,  this  Court  may  judge  it  to  be  so  for  this  purpose,  and  therefore  they 
ought  not  to  return  it  in  so  general  words,  for  it  does  not  answer  the  intent  of 
the  writ. 

Mr.  Justice  Chappel :  They  expressly  deny  that  it  either  is  or  ever  was  reputed  a 
vill,  several  houses  and  farmers,  etc.  that  may  be  true,  though  but  two,  and  that  does 
not  make  it  a  vill  ;  it  is  a  matter  of  evidence  whether  a  vill  or  not,  and  he  thought 
the  return  good,  which  was  afterwards  held  good  by  the  Court. 

The  Same  Term. 
The  King  against  The  Inhabitants  of  Campden. 

Order  of  sessions  stated  that  M.  Calcot  was  hired  for  a  year,  to  work  in  spinning  at 
one  shilling  and  sixpence  per  stone,  but  not  obliged  to  work  any  certain  time  or  quantity, 
nor  to  live  with  her  master,  nor  to  be  provided  for  by  him,  but  in  fact  did  lodge  in 
his  house,  and  further  that  she  was  at  liberty  to  play  when  she  would,  but  not  to 
work  for  any  other  master. 

By  the  Court :  This  case  has  all  the  requisites  of  the  statute,  and  is  a  good 
settlement. 

Hilary,  Twelfth  of  George  the  Second. 

The  King  against  Harman. 

A  certiorari  having  been  granted  to  remove  orders  appointing  defendant  overseer 
of  the  poor  of  St.  Clement's  Danes.  It  was  moved  to  supersede  the  writ;  because  by 
43  Eliz.  an  appeal  was  given  to  the  sessions,  and  therefore  he  ought  to  take  that 
method,  and  not  come  here  till  that  was  determined;  and  cited  Salk.  147,  to  shew 
that  was  the  rule  of  this  Court ;  and  also  the  case  of  JFarwick  where  it  was  said, 
that  a  certiorari  was  superseded  for  that  reason. 

But  it  was  answered,  and  so  resolved  by  the  Court,  that  that  rule  was  only 
with  regard  to  a  prosecutor,  who  should  not  take  the  benefit  of  appeal  from  the  party 
grieved  ;  but  if  he  would  waive  the  benefit  of  it  he  might  so,  where  the  time  of  appeal 
was  limited,  as  in  cases  of  orders  of  settlement  it  might  be  proper  to  stay  till  that  time 
was  expired,  but  here  'tis  not  so ;  and  the  party  is  not  obliged  to  appeal,  but  might 
come  here  for  a  certiorari  if  he  thought  fit,  and  therefore  denied  the  motion. 

Michaelmas,  the  Thirteenth  of  George  the  Second. 

The  King  against  Harman. 

Several  orders  were  made  by  justices  of  the  peace,  which  being  removed  unto  this 
Court,  one  of  them  was  to  appoint  five  overseers  of  the  poor  for  the  parish  of  St. 
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Clement's  Danes  (one  of  which  was  defendant  Harraan) ;  there  were  also  several 
others  for  levying  the  penalty  upon  him  for  not  executing  the  office  ;  and  now  an 
exception  was  taken  that  the  Statute  43  Eliz.  impowered  justices  to  appoint  only  four  ; 
and  a  motion  to  quash  these  orders. 

A  rule  being  made  to  shew  cause,  it  was  now  insisted  for  the  King,  that  the 
43  Eliz.  impowered  the  justices  to  appoint  four  ;  but  no  negative  words  that  they 
should  not  appoint  more  than  four  ;  and  that  the  13  and  14  Car.  2,  c.  12,  §  21, 
impowered  them  to  appoint  two  or  more  in  vills  or  hamlets,  which  he  insisted  was 
an  implication  that  they  might  appoint  any  number  they  thought  necessary. 

2.  That  as  an  order  may  be  good  in  part  and  bad  in  part,  so  this  might  be  good  as 
to  [183]  Harman,  though  bad  as  to  one  of  the  other,  he  being  the  first  named  in  the 
order  ;  Easter  13  Geo.  1,  The  King  against  The  Inhabitants  of  St.  James's  Clerkenwell,  four 
overseers  appointed,  and  two  were  said  to  be  inhabitants,  but  two  were  not  said  to  be 
so  ;  quashed  as  to  them,  though  held  good  as  to  the  other. 

Mr.  Solicitor  General  on  the  same  side  :  That  nothing  was  regularly  before  the 
Court  but  the  appointment,  for  the  summons,  warrant  of  distress,  etc.  he  said  ought 
not  to  have  been  removed,  and  therefore  the  Court  would  not  take  notice  of  them, 
and  the  only  question  now  to  be  considered  was,  whether  the  appointment  of  five 
overseers  be  good  1  Many  powers  are  allowed  to  justices  which  the  Acts  of  Parlia- 
ment do  not  warrant,  but  only  permitted  from  a  constant  usage  ;  as  the  sessions 
exercising  an  original  jurisdiction  in  case  of  apprentices,  was  held  good,  only  because 
it  had  been  the  universal  practice.  So  in  the  case  of  Bewdley,  the  Court  held 
a  practice  of  seven  years  to  be  good  even  against  the  words  of  an  Act  of  Parliament, 
upon  that  principle,  that  communis  error  facit  jus. 

Then  he  shewed  that  in  this  and  many  other  of  the  great  parishes  in  London,  they 
had  almost  constantly  appointed  above  four  overseers ;  this  Court  therefore  will  be 
cautious  how  they  open  a  door  to  such  great  vexation  as  would  happen  if  this  be 
void. 

Mr.  Hollings  on  the  other  side  :  It  is  true  usage  may  explain  doubtful  words  in 
an  Act,  or  where  it  has  been  practised  from  the  time  of  making  the  law,  it  may  be 
allowed  as  an  expositor  of  it ;  but  that  which  is  now  insisted  on  is  but  modern,  and 
long  after  the  making  this  Act ;  for  most  of  the  parishes  were  not  then  in  being  in 
the  manner  they  now  are ;  and  this  practice  is  used  only  for  oppression,  by  naming 
numbers  to  the  office,  and  taking  fines  for  not  serving. 

The  Act  says  four,  three  or  two,  which  manner  of  expression  shews  four  to  be  the 
most  they  should  nominate  ;  where  the  number  is  discretionary,  the  statute  expresses 
it  in  a  different  manner,  as  two  or  more  justices  etc.  The  Statute  13  Car.  2,  refers  to 
this,  and  is  therefore  confined  to  four. 

2.  The  justices  having  exceeded  their  power,  the  whole  appointment  is  void,  and 
no  body  can  say  which  of  these  persons  is  to  be  rejected,  for  the  last  is  as  much 
appointed  as  the  first. 

The  return  of  the  warrant  of  distress  is  according  to  the  command  of  the  writ, 
and  it  is  an  adjudication  of  the  forfeiture. 

1.  It  appears  in  that,  that  Harman  never  accepted  the  office,  yet  the  justices 
convict  him  of  negligence  in  execution  of  the  office,  which  cannot  be. 

2.  The  notice  appears  not  to  be  personal.     5  Mod.  419. 

3.  Several  of  the  meetings  there  mentioned  are  not  monthly  meetings. 

4.  One  of  the  offences  is,  that  his  servant  refused  to  accept  the  rate  book. 

5.  Here  are  several  offences  which  cannot  be  joined  in  one  conviction,  and  one  is, 
not  receiving  a  rate,  and  does  not  say  it  was  tendered  by  a  parishioner. 

Lord  Chief  Justice  :  Here  are  two  things  to  be  considered. 

1.  The  appointment  of  defendant  to  be  overseer. 

2.  The  warrant  of  distress  for  1  evying  penalties  upon  him. 

If  this  was  to  be  considered  only  as  a  warrant,  it  ought  notto  have  been  returned,  and 
we  then  could  take  no  notice  of  it ;  but  it  is  plainly  an  order  and  adjudication  upon 
it;  for  what  makes  an  order  but  words  of  adjudication,  as  are  here  in  this. 

Then  as  to  the  exceptions  which  have  been  taken  to  it,  no  answer  has  been  offered, 
nor  can  they  be  answered  particularly  as  to  his  refusing  the  rate,  and  his  servant's 
refusing  the  book. 
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As  to  the  appointment,  I  am  doubtful  whether  it  comes  before  us  in  such  a  way  as 
we  can  determine  upon  it,  that  is,  whether  we  can  determine  it  to  be  void,  because  it 
appoints  more  than  four  overseers,  Drury's  case,  4  Rep.  and  whether  he  that  refuses  can 
be  prosecuted,  for  it  is  another  question  ;  one  of  the  five  cannot  be  struck  out.  In 
the  case  of  Clerkenwell  the  Court  had  a  plain  rule  to  go  by,  but  here  the  appoint- 
ment must  be  good  as  to  all,  or  void  as  to  all,  for  they  were  appointed  at  once,  and 
no  rule  why  one  should  be  struck  out  more  than  another. 

Mr.  Justice  Page :  I  think  the  order  is  void,  it  is  not  discretionary  as  to  the 
number  [184]  to  be  appointed  ;  for  when  the  law  creates  a  new  authority,  negative 
words  are  not  necessary  to  restrain  it. 

The  usage  that  has  been  insisted  on  is  of  no  weight ;  to  which  Chief  Justice  agreed, 
and  said,  that  the  cases  cited  were  not  setting  up  an  usage  against  an  Act  of  Parlia- 
ment, but  only  constructions  that  those  cases  were  not  within  the  Acts. 

Mr.  Justice  Probyn  agreed  that  what  was  said  to  be  warrant  of  distress  was  plainly 
an  order,  for  it  was  an  adjudication  ;  the  offences  mentioned  in  it  are  of  different 
natures,  and  ought  to  have  had  separate  judgments.     Thought  the  order  void. 

As  to  the  appointment,  gave  no  opinion,  but  thought  it  was  hard  to  say,  that 
when  a  statute  has  appointed  a  number  of  officers  that  the  justices  have  a  discretionary 
power. 

I  agree  with  Mr.  Justice  Page,  that  negative  words  are  not  necessary  in  such  cases, 
nor  can  usage  be  admitted  against  an  Act  of  Parliament,  unless  it  is  general  and 
universal,  and  for  great  length  of  time,  but  the  usage  here  set  up  is  only  of  a  particular 
parish,  and  for  a  small  time.  I  will  not  determine  now  whether  the  appointment  is 
void  or  not,  but  sure  it  is  an  intire  appointment,  and  which  of  the  five  shall  stand 
we  cannot  determine. 

Mr.  Justice  Chappie  declared  no  positive  opinion,  but  his  present  opinion  agreed 
with  the  other  justices,  that  only  four  overseers  could  be  appointed,  and  that  the  order 
was  bad  in  the  whole ;  therefore  the  order  for  convicting  defendant  and  levying  the 
penalties  quashed,  and  the  appointment  to  be  further  considered.  In  Mich,  term 
following  this  was  argued  again  upon  the  point  reserved,  viz.  whether  the  appointment 
of  five  overseers  was  a  good  appointment  according  to  the  5th  of  Eliz.  and  after  being 
debated  on  that  statute  only,  the  Chief  Justice  said,  though  it  might  not  be  good  upon 
that  statute,  yet  the  13  and  14  Car.  2,  allows  the  appointment  of  two  or  more  in 
towns  and  villages,  and  that  it  had  been  construed  to  extend  to  all  England,  and 
therefore  by  that  statute  more  than  four  may  be  appointed  ;  to  which  Mr.  Justice 
Chappie  and  Mr.  Justice  Wright  seemed  to  agree ;  but  Mr.  Justice  Page  not,  and  was 
clear  that  it  was  void,  by  43  Eliz.  But  the  Court  would  not  quash  the  appointment, 
on  account  of  the  number  of  actions  they  thought  it  might  produce,  there  having 
been  this  practice  of  appointing  above  four  in  some  large  parishes  for  some  years  past. 

Michaelmas,  the  Fourteenth  of  George  the  Second. 
DuNCHURCH  Parish  against  The  Parish  of  Pettam. 

A  pauper  was  bound  to  a  certificate  person,  and  assigned  by  him  to  a  person  that 
lived  in  another  parish,  and  went  and  lived  there  accordingly.  Quajre,  whether  he 
gained  any  settlement  under  such  assignment  and  service.  By  the  statute  12  Anne, 
c.  18,  an  apprentice  to  a  certificate  person  gains  no  settlement. 

N.B.  The  apprentice  was  no  party  to  the  assignment. 

An  apprentice  must  be  a  party,  or  it  is  no  apprenticeship. 

Apprentice  not  assignable  by  law. 

3  and  4  W.  and  M.  the  settlement  of  a  servant  shall  be  with  his  master. 

Mr.  Solicitor  (xeneral :  An  apprentice  by  living  with  assi£;nee  gains  a  settlement. 
Salk.  68. 

Statute  12  Ainie  says,  that  if  a  certificate  person  gains  a  legal  settlement,  his 
apprentice  shall  do  so  too  even  in  the  same  parish  ;  which  shews  it  is  not  void.  This 
settlement  is  not  founded  upon  living  with  the  certificate  person,  but  by  living  with 
one  who  was  no  certificate  person  ;  and  the  statute  does  not  make  the  indenture  void. 
The  King  against  The  Inhabitants  of  East  Uidijfonl,  Nottinghamshire,  Trinity,  1739. 
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It  is  stated  that  the  pauper  assented  to  the  assignment;  which  will  amount  to 
a  contract  or  hiring. 

Lord  Chief  Justice:  If  the  original  bitiding  had  not  been  to  a  certificate  per.son, 
the  assignment  would  have  gained  a  settlement,  and  has  been  often  so  determined. 

The  statute  has  only  regard  to  the  parish  where  the  certificate  person  resided,  to 
prevent  the  servants,  etc.  of  such  persons  gaining  settlements  there  ;  and  I  see  no 
reason  to  extend  it  to  another  parish. 

[185]  I  think  therefore  he  has  gained  a  good  settlement  under  this  assignment, 
in  the  parish  where  he  served,  by  virtue  of  it. 

Mr.  Justice  Page  :  Whether  the  binding  was  to  a  certificate  person  or  not,  it  is 
the  same  with  regard  to  a  third  parish.  A  binding  to  a  certificate  person  is  good  as 
between  master  and  apprentice,  and  to  all  intents,  except  gaining  a  settlement  in  that 
parish.  If  therefore  the  assignment  was  not  void,  the  assignment  by  certificate  will 
have  the  same  effect  as  in  all  other  cases. 

Mr.  Justice  Probyn  :  This  binding  is  as  good  as  if  to  a  person  not  coming  by 
certificate  in  all  respects,  but  what  the  Act  excepts,  therefore  the  assignment  is  good. 

Mr.  Justice  Chappie  agreed.     Order  quash'd. 


Michaelmas,  Twelfth  of  George  the  Second. 

Parish  of  Soitton  against  Sidberry. 

Case  specially  stated,  viz.  T.  Willis  the  pauper  (who  lived  with  his  family  at 
Souton)  having  an  estate  at  Sidberry  (which  the  tenant  gave  up,  and  paid  him  eight 
pounds  for  quitting  it)  went  thither  and  lodged  in  ati  alehouse  as  a  guest  without 
having  any  certain  room  there,  and  staid  from  November  to  April,  but  sometimes 
went  to  Souton  (where  his  children  and  family  were)  and  to  other  places  as  his 
occasions  required,  that  he  possessed  and  managed  his  estate  by  repairing  fences, 
hoeing  the  turnips,  etc.  and  the  question  was,  whether  by  this  he  had  gained  a  settle- 
ment at  Sidbury  1     It  was  insisted, 

1.  That  having  an  estate  there,  a  residence  of  forty  days  was  not  necessary,  but 
if  it  was,  that 

2.  Here  was  a  sufficient  residence,  for  whether  in  his  own  house,  or  in  an  alehouse, 
is  all  one,  if  he  is  irremovable  ;  as  where  an  apprentice  lodges  in  one  parish,  and  works 
in  another,  he  is  settled  where  he  lodges.  Eastwoodhay  against  Burclair,  Hil.  5  Geo.  1. 
JFatson  against  Monk,  Hil.  2  Geo.  1. 

Then  during  the  father's  life  the  children  follow  his  settlement,  unless  they  have 
gained  any  of  their  own.     Mars/on  against  Hanny,  Mich.  1  Geo.  1. 

On  the  other  side  it  was  insisted,  that  a  residence  of  forty  days,  even  upon  a  man's 
own  estate,  was  necessary  by  the  Statute  Car.  2,  that  such  residence  must  be  as  an 
inhabitant,  Fawley  against  Trinity,  -5  Mod.  and  that  it  must  be  forty  days  successively, 
for  forty  days  absence  from  the  former  settlement  was  necessary  to  defeat  that. 

2.  That  in  this  case  the  children  are  not  removable,  because  above  the  age  of 
nurture,  viz.  22,  18,  8.  Salk.  470,  482.  Eastwoodhay  against  Westwoodhay,  Trin. 
7  Geo.  1.     St.  Michael  in  N'onvich  against  St.  Mattheio  in  Ipswich,  Easter  2  Geo.  2. 

As  to  the  last  objection,  the  Court  were  all  of  opinion  that  the  children  were  to 
be  removed  as  part  of  their  father's  family,  not  having  gained  any  settlement  of  their 
own,  and  as  to  the  other  point  adjourned. 

In  Hilary  term  following,  Mr.  Serjeant  Hussey  insisted  that  living  forty  days 
upon  a  man's  own  estate  gains  a  settlement;  so  held  by  Lord  Parker  in  JFutson 
against  Monk,  Hil.  2  Geo.  1. 

Heaver  against  Sundridge  in  Kent,  Trin.  8  Geo.  2,  that  it  shall  be  intended  a 
beneficial  lease,  though  not  so  stated. 

Here  it  was  said  he  gave  eight  pounds  for  the  surrender  of  it,  and  also  that  he  sold 
it ;  therefore  it  must  be  beneficial. 

Next,  whether  this  residence,  as  stated,  is  sufficient  ?  'Tis  not  necessary  to  live 
upon  the  estate,  if  he  resides  at  any  place  in  the  parish. 

Chief  Justice  :  In  the  case  of  Eversley  against  Blackwater,  the  Court  were  of  opinion, 
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that  a  child  might  be  sent  to  the  settlement  of  his  father,  though  it  had  never  been 
there  before,  contrary  to  an  opinion  of  Lord  Parker  in  a  former  case.  The  true 
distinction  I  think  is,  that  where  children  have  gained  no  settlement,  but  continue 
part  of  their  father's  family,  they  shall  follow  their  father's  settlement ;  and  so  held 
in  St.  Michael  in  Norwich  against  St.  Maltheius  in  Ipswich. 

[186]  Mr.  Gundry :  The  father  neither  had  such  estate,  nor  resided  so  as  to  gain 
a  settlement. 

It  is  not  said  what  estate  he  had,  nor  how  he  came  by  it. 

In  Heaver  against  Sundiidge  it  appeared  there  was  a  lease  for  ninety-nine  years, 
and  thirty  years  possession  under  it,  and  that  his  father  had  charged  it  with  twenty 
pounds  ;  all  which  shewed  it  beneficial. 

In  this  case  the  tenant  paid  him  eight  pounds  for  the  surrender,  not  he  paid  the 
tenant. 

Bare  residence  without  an  intent  to  settle,  will  not  be  sufficient,  for  he  might  come 
as  a  guest ;  he  never  was  absent  from  his  old  settlement  forty  days,  so  that  he  had 
not  departed  from  it. 

Though  he  had  a  right  to  settle  there  yet  it  does  not  follow  that  he  did  gain 
a  settlement. 

This  might  oblige  persons  to  gain  settlements  when  they  did  not  design  it. 

This  is  not  such  a  person  as  is  described  in  the  Statute  of  Car.  2. 

Lord  Chief  Justice :  Quaere,  whether  his  interest  in  the  estate  be  such  as  can  be 
considered  to  be  his  own  estate,  or  a  rack-renter. 

It  should  have  appeared  how  he  came  to  this  estate,  whether  as  executor,  etc. 
If  it  was  his  own,  no  matter  how  small  the  rent  is. 

By  this  state  I  should  think  it  a  beneficial  lease,  though  it  is  a  little  uncertain,  for 
it  is  called  his  own  estate,  and  his  tenant  gave  him  eight  pounds  to  quit  it,  etc.  no 
reason  to  look  upon  it  as  a  new  purchase. 

It  is  agreed  the  residence  is  not  necessary  to  be  forty  days  successively.  It  is 
stated  that  he  intended  to  make  Sidberry  his  home  and  habitation,  and  that  he 
managed  his  estate  then  ;  that  he  sometimes  went  to  Souton,  and  at  other  times  to 
other  places,  as  his  occasions  required.  Residence  for  forty  days  in  any  parish,  where 
they  cannot  by  law  remove  him,  gains  a  settlement,  and  so  held  by  the  whole  Court 
in  Edgeivorth  against  Harrmo,  Easter  12  Ann. 

No  difference  whether  in  his  own  house  or  in  an  alehouse,  if  he  cannot  be  sent 
away  ;  therefore  I  am  of  opinion  that  the  estate  is  sufficient,  and  the  residence  good 
in  Sidberry,  and  that  the  order  of  sessions  settling  him  at  Souton  must  be  quashed. 

All  the  Court  agreed  with  the  Cbief  Justice,  and  the  order  was  quashed. 


Trinity,  Twelfth  and  Thirteenth  of  George  the  Second. 
The  King  against  The  Inhabitants  of  East  Bidyford. 

Order  specially  stated,  that  the  widow  of  a  master  of  an  apprentice,  without  taking 
administration  to  her  husband,  or  being  executrix  took  upon  her  to  assign  over  an 
apprentice  ;  and  it  was  objected,  that  she  had  no  legal  interest,  and  that  the  assignment 
was  void. 

Answer.  An  executor  de  son  tort  may  do  all  legal  acts,  and  it  is  admitted  an 
actual  executor  may  assign  even  by  parol,  Salk.  68.  The  King  against  Barnes  in  this 
Court,  Easter  3  Geo.  1,  an  executor  de  facto  is  intitled  to  the  wages  of  an  apprentice. 

If  there  was  no  executor,  then  he  was  sui  juris,  and  his  living  as  an  hired  servant 
three  years  and  an  half  gains  a  settlement. 

Mr.  Solicitor  General  on  the  other  side,  agreed  that  an  assignment  by  executor 
was  good,  and  that  even  by  parol. 

It  is  not  stated  that  she  was  executor  de  son  tort,  and  the  Court  will  not  presume 
it ;  because  it  is  a  wrongful  act. 

While  the  indenture  continues,  he  cainiot  hire  himself ;  besides  it  is  not  said  that 
the  man  that  hired  him  was  a  settled  inhabitant. 

It  was  held  by  the  Court,  that  there  being  the  consent  of  all  parties  interested, 
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and  an  inhabitancy  under  it,  though  no  regular  legal  assignment,  yet  was  sufficient 
to  gain  a  settlement,  and  confirmed  the  order. 

[187]    Easter  Tenth  of  George  the  Second. 

The  King  against  The  Overseers  of  the  Poor  of  the  Manor  of  Grafton 
m  the  County  of  Worce.ster. 

Two  justices  made  an  order  to  remove  Eliz.  Laughter,  a  single  woman,  from  the 
parish  of  Stoke  Prior  to  the  manor  of  Grafton,  which  they  adjudge  to  be  the  last 
place  of  her  legal  settlement,  where  she  lived  for  a  year  with  Daniel  Hobworthby, 
with  whom  she  lived  five  years  and  upwards. 

From  this  order  an  appeal  was  made  to  the  sessions,  who  confirm  the  order  of  two 
justices,  but  state  the  matter  specially,  that  the  manor  of  Grafton  is  an  extraparochial 
place  in  the  said  county,  and  formerly  a  seat  of  the  Earls  of  Shrewsbury,  then  consist- 
ing of  a  capital  messuage,  and  three  keepers  lodges  in  the  park  adjoining,  and  that  the 
park  is  since  converted  into  farms,  and  there  are  now  five  dwelling  houses  and  farms 
within  the  said  manor,  including  the  said  old  lodges,  and  now  occupied  by  five  several 
tenants ;  that  the  pauper  was  hired  for  a  year,  and  served  a  year  within  the  said 
manor,  and  hath  not  since  gained  any  settlement  elsewhere,  and  being  likely  to  become 
chargeable  to  the  parish  of  Stoke  Prior,  the  said  two  justices,  upon  complaint  thereof, 
etc.  did  on  the  tenth  day  of  August  last,  by  an  instrument  in  writing  under  their 
hands  and  seals,  appoint  John  Webb,  gent,  an  inhabitatit  within  the  said  manor,  over- 
seer of  the  poor  within  the  said  manor,  and  that  the  pauper  was  removed  to  him  by, 
etc.  and  that  there  never  was  any  overseer  of  the  poor  or  other  officer  within  the  said 
manor,  till  the  said  John  Webb  was  appointed  as  aforesaid,  or  any  poor  person  within 
the  memory  of  man,  removed  to  or  from  the  said  manor;  and  it  being  the  opinion  of 
the  Court  that  the  said  manor  is  now  a  village,  and  that  the  inhabitants  thereof  ought 
to  maintain  their  own  poor  ;  this  Court,  etc.  confirms  the  order  of  the  two  justices,  etc. 

Mr.  Serjeant  Hawkins  moved  to  quash  the  order  of  two  justices,  and  the  order  of 
sessions  confirming  it ;  because  this  was  not  a  town  or  village  to  which  poor  persons 
could  be  sent. 

That  a  vill  according  to  the  First  Inst.  115,  must  consist  de  pluribus  mansionibus ; 
1  Mod.  78,  having  a  constable  or  tithingman  denotes  a  vill. 

Finch's  Law  80,  a  town  is  a  precinct,  antieutly  of  ten  families,  called  tithings,  in  one 
of  which,  etc.  and  a  rule  was  made  to  shew  cause,  which  was  afterwards  made  absolute. 


Easter,  Thirteenth  of  King  George. 
The  King  against  Parish  of  . 

The  defendant  was  indicted  for  exercising  a  trade  for  a  month,  not  having  served 
seven  years  to  it  as  an  apprentice  ;  and  moved  to  quash  it  on  these  exceptions  ;  first, 
it  does  not  appear  in  the  indictment  in  what  county  Boston  mentioned  in  the  body  of 
the  indictment  is  ;  this  was  supported  by  the  authority  of  the  case  of  The  King  against 
Deerling :  and  the  Court  seemed  to  think  the  exception  was  good.  It  neither  appears 
by  the  caption  of  the  indictment,  nor  in  the  body  of  it ;  the  exception  was  held  good  ; 
Trin.  8  George,  The  King  against  The  Inhabitants  of  Sherringham ;  and  in  Mich. 
11  George,  The  King  agninst  Austin  ;  Mich.  12  George,  The  King  against  The  Inhabi- 
tants of  Adelthorpe,  2  Keb.  582,  in  Cro.  Jam.  Leech's  case,  error  of  an  outlawry  in  an 
indictment  of  perjury,  laid  of  the  parish  of  Aldgate,  was  reversed,  though  Middlesex 
was  in  the  margin,  yet  the  Court  would  not  intend  it  was  in  Middlesex. 

For  the  indictment  it  was  said,  that  the  borough  of  Boston  in  the  county  of  Lincoln, 
is  laid  in  the  side  of  the  indictment,  and  the  jury  have  found  that  he  exercised  the 
trade  in  the  borough  aforesaid,  so  that  will  relate  to  this  in  the  margin,  and  then  the 
indictment  will  be  good.  But  the  Court  thought  it  too  strained  a  relative,  for  if  it 
was  removed  by  certiorari,  no  venue  appears  where  to  try  it,  if  the  place  is  not 
expressed  in  the  body  of  the  indictment  in  what  county  it  is. 
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[188]  2.  It  does  not  appear  from  what  time  the  computation  of  the  month,  in 
which  he  is  charged  to  have  illegally  exercised  the  trade,  began. 

3.  It  is  said  he  exercised  the  trade  for  his  gain  ;  not  allowed. 

4.  The  indictment  says  he  exercised  the  art  or  mystery,  within  this  kingdom  of 
England. 

This  indictment  being  founded  on  the  -Dth  of  Eliz.  therefore  the  words  within  this 
kingdom  of  England,  relate  to  the  time  when  she  reigned,  and  now  there  is  no  such 
kingdom,  which  is  laying  it  wrong.  So  held  Trin.  9  Geo.  The  King  against  Hogg. 
The  Court  agreed  the  first  exception,  and  held  that  the  word  aforesaid  should  not  be 
taken  to  relate  to  the  borough  of  Boston  in  the  county  of  Lincoln  in  the  margin,  and 
quashed  the  indictment. 

Easter,  Eleventh  of  King  George. 

The  King  against  Weston  and  Others. 

Six  defendants  were  indicted  for  exercising  the  trade  of  woolen-drapers,  not 
having  served  seven  years  apprenticeship  to  the  trade,  contrary  to  the  Statute  of 
5  Eliz.  The  indictment  was  quashed  upon  motion  ;  because  several  persons  were 
indicted  jointly  for  an  offence,  which  of  necessity  must  be  several.  So  is  Eo.  Abr. 
tit.  Indictment  81.  1  Vent.  302.  Salk.  382,  where  a  jury  is  to  be  fined,  the  fine 
must  be  imposed  jointly,  and  not  severally.  Trials  per  Pais.  So  an  indictment 
against  several,  that  they  and  each  of  them  did  use  such  a  trade,  is  ill ;  because  the 
using  a  trade  by  one,  is  not  the  using  a  trade  by  another.  So  a  joint  mandamus  to 
restore  nine  persons,  having  several  offices  and  interests  was  quashed,  for  the  parties 
ought  to  have  several  writs. 

The  Same  Term. 
The  King  against  Deerling. 

The  defendant  was  indicted  on  the  Statute  5  Eliz.  for  exercising  the  trade  of  a 
linen-draper,  not  having  served  seven  years  apprenticeship.  The  indictment  set  forth, 
that  the  sixth  of  September  in  the  eleventh  year  of  His  present  Majesty,  and  continually 
afterwards  until  the  seventh  of  October  last  past,  the  defendant  exercised  the  trade  of, 
etc.  contrary,  etc.     The  indictment  was  quashed  on  these  exceptions. 

First  exception  ;  it  is  said  to  be  found  at  the  General  Sessions,  whereas  it  should 
have  been  at  the  General  Quarter-Sessions. 

Second  exception ;  it  does  not  appear  in  what  county  Chichester  is,  where  the 
indictment  was  found,  otherwise  than  in  the  margin. 

By  the  Court :  This  is  a  very  fatal  exception. 

Third  exception ;  the  indictment  was  found  on  Thursday  after  the  Feast  of  St. 
Michael,  and  Michaelmas  Day  was  upon  Tuesday  the  twenty-ninth  of  September,  and 
the  Thursday  following  was  the  first  day  of  October,  and  the  month  does  not  expire 
till  the  seventh  of  October,  which  is  subsequent  to  the  finding  of  the  indictment. 

N.B.  The  exception,  that  the  indictment  does  not  aver  that  it  was  a  trade  at  the 
time  of  making  the  statute,  hath  been  often  over-ruled. 

Michaelmas,  Twelfth  of  George. 
The  King  against  Hawkins. 

The  defendant  was  indicted  for  exercising  a  trade  from  the  10th  of  November  till 
the  middle  of  January  following,  and  found  against  him  only  for  a  month.  An 
exception  was  taken  in  arrest  of  judgment,  that  it  should  have  found  him  guilty  of 
exercising  the  trade  for  the  whole  time ;  but  the  Court  held  the  indictment  was 
sufficient,  for  they  might  punish  him  for  a  month,  and  remit  the  residue. 

2.  The  indictment  charges  that  he  exercised  the  trade  de  les  linen-draper,  which 
is  a  compound  of  French  and  Latin,  and  English,  and  it  ought  to  be  all  in  Latin  ;  but 
held  good ;  an  indictment  for  using  the  trade  de  lo  fabre  was  quashed. 
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[189]    Hilary,  Twelfth  of  George. 

The  King  against  Brotherton. 

Mr.  Fazakerly  took  an  exception  to  an  indictment  for  exercising  the  trade  of  a 
butcher  on  a  Sunday,  but  the  indictment  did  not  conclude,  contrary  to  the  form  of 
the  statute,  whereas  it  is  no  offence  at  common  law  ;  but  the  Court  would  not  quash 
it,  because  it  was  an  offence  of  too  high  a  nature,  and  left  the  defendant  to  demur  to 
it,  if  he  thought  fit,  1  Saund.  249,  Faulkner's  uise  is  express  in  point.  He  was  indicted 
for  keeping  a  tipling-house,  without  the  licence  of  two  justices  of  the  peace,  and  that 
indictment  concluded  as  this  did  at  common  law,  whereas  it  is  no  offence  at  common 
law,  but  is  made  an  offence  by  the  statute  of  Edw.  6,  c.  1,  and  for  this  reason  that 
indictment  was  quashed. 

Hilary,  Second  of  George  the  Second. 
The  King  against  Pensax. 

The  defendant  was  indicted  on  the  statute  1  Jam.  1,  c.  17,  and  the  indictment 
recited  the  statute  whereby  it  is  enacted,  that  no  person  shall  make,  or  cause  to  be 
made,  any  felt  or  hat,  unless  he  shall  have  first  served  an  apprenticeship  in  the  said 
trade  of  felt-making  during  the  space  of  seven  years  at  the  least,  upon  pain  to  forfeit 
five  pounds  for  every  month  he  shall  continue  so  offending,  but  that  the  defendant 
did  for  eleven  months  make  hats,  not  having  served  as  an  apprentice  to  the  said  trade 
of  a  felt-maker,  contrary  to  the  form  of  the  statute. 

Mr.  Bicknall  moved  to  quash  this  indictment,  because  the  statute  gives  a  particular 
remedy  by  bill,  plaint  or  information,  to  recover  the  penalties  mentioned  in  the  statute, 
and  this  being  no  offence  at  common  law,  is  not  indictable,  for  it  is  an  offence  of  a  new 
creation,  and  the  method,  by  which  the  statute  orders  it  shall  be  punished,  must  be 
pursued  ;  and  the  indictment  was  quashed. 


Michaelmas,  Eleventh  of  George  the  Second. 
The  Parish  of  Kinley  against  Hansworth. 

Case  stated,  that  George  White,  the  father  of  the  pauper,  removed  about  forty- 
five  years  ago,  married  a  widow  whose  first  husband,  by  leave  of  the  lord  of  the  manor, 
built  a  cottage,  and  paid  one  shilling  and  three  pence  rent,  that  J.  White  lived  there 
on  his  father's  death,  which  was  about  three  years  ago ;  and  it  was  insisted  such 
cottager  so  living  gained  a  good  settlement. 

Mr.  Wyrley  on  the  same  side  :  That  the  father  of  the  pauper  lived  forty-five  years 
ago  in  it.  Antiently  commorancy  alone  was  sufficient  to  gain  a  settlement.  Justices 
cannot  remove  any  person  from  his  habitation.     6  Mod.  416. 

Exceptions  to  the  original  order,  that  the  county  was  not  mentioned,  but  it  appeared 
to  be  to  the  church-wardens  and  overseers  of  Kinley  in  the  county  of  Stafford,  and  to 
the  church-wardens  of  Hansworth  in  the  said  county,  not  under  seal. 

Mr.  Serjeant  Hayward  on  the  other  side  :  Here  was  no  interest,  but  a  bare  posses- 
sion at  the  will  of  the  lord,  removable  at  pleasure. 

Chief  Justice :  The  removal  being  of  pauper  and  family,  is  ill  in  the  original  order. 

Note ;  they  were  all  mentioned,  and  their  ages,  as  chargeable,  and  adjudge  the 
settlement  of  John  White  and  his  family  to  be  in  Kinley. 

Chief  Justice  :  On  this  state  it  does  not  appear  by  what  right  the  pauper  removed, 
entered,  whether  as  heir,  whether  as  eldest  son  or  not. 

Mr.  Justice  Probyn  :  Nothing  is  returned  sufficiently  certain  for  the  Court  to  judge 
on ;  original  order  and  all  quashed. 
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[190]      MICHAELMA.S,    FiRST   OF   GeORGE   THE   SECOND. 

The  King  against  Lister. 

The  defendant  was  indicted  upon  the  statute  5  Eliz.  c.  4,  for  exercising  the  trade 
of  a  dry  Salter,  and  the  indictment  set  forth,  that  the  defendant  did  use  and  exercise 
the  craft,  mystery,  or  occupation  of  a  dry  Salter,  being  a  craft,  mystery  or  occupation 
used  in  this  kingdom  on  the  twelfth  day  of  January  in  the  5th  year  of  the  reign  of 
our  late  Sovereign  Lady  Elizabeth,  etc. 

To  this  indictment  two  exceptions  were  taken. 

First  exception  ;  that  it  was  not  a  trade  within  the  statute. 

Second  exception  ;  the  indictment  was  wrong  for  averring  this  to  be  a  trade  in  this 
kingdom  in  the  time  of  Queen  Elizabeth  ;  for  since  the  Union  this  kingdom  hath  been 
called  Great  Britain,  and  is  quite  a  distinct  kingdom  from  what  England  and  Wales 
were  in  the  time  of  Queen  Elizabeth  ;  the  words  in  this  kingdom  tie  down  the  indict- 
ment to  the  kingdom  of  Great  Britain,  as  it  is  at  this  very  day,  aiid  at  the  time  of 
making  the  Statute  of  5  Eliz.  there  was  no  such  kingdom,  so  that  it  is  a  manifest  con- 
tradiction to  aver,  that  this  was  a  trade  exercised  in  this  kingdom  of  Great  Britain  at 
the  time  of  the  statute,  for  at  that  time  there  was  no  such  kingdom  in  being.  The 
King  against  Hogg,  Trin.  the  9th  of  Geo.  1,  llie  King  against  Parish,  Trinity,  13  Geo.  I. 

As  to  the  first  exception,  the  Court  over-ruled  it,  and  held  this  to  be  a  trade  within 
the  statute.     1  Lev.  343.     1  Syd.  367.     2  Keb.  582.     2  Salk.  611. 

But  the  second  exception  was  held  clearly  to  be  good^  and  the  Court  quashed  the 
indictment  upon  it. 

N.B.  The  proper  way  of  laying  these  indictments  is  to  aver  that  it  was  a  trade 
used  in  England,  or  in  England  and  Wales  in  the  time  of  Queen  Elizabeth,  etc. 

Hilary,  Ninth  of  George  the  Second. 
The  King  against  Jenkins. 

Mr.  Serjeant  Hussey  moved  to  quash  an  order  of  two  justices  wherein  they  adjudge 
that  A.  is  not  the  putative  father  of  a  bastard  child,  and  therefore  they  discharge  him. 
Now  it  was  insisted  that  the  justices  have  not  any  authority  to  make  this  order,  not 
being  for  relief  of  the  parish,  and  cited  1  Vent.  59.     Cro.  Car.  341,  350,  470. 

Mr.  Marsh  on  the  other  side  said,  as  to  the  first  exception,  that  it  is  not  for  the 
relief  of  a  parish,  the  Court  hath  held  it  well  enough.  No  appeal  lies  from  this  order 
to  sessions,  by  3  Car.  1,  an  original  jurisdiction  is  given  to  the  sessions. 

That  the  justices  at  sessions  and  out  of  sessions  have  the  same  power,  and  there- 
fore why  may  not  justices  do  the  same  acts  as  in  sessions.  This  being  a  new  case 
was  adjourned. 

Afterwards,  in  Trinity  term  following,  the  Chief  Justice  gave  judgment  as  follows. 

This  was  an  oi'der  of  bastardy  made  by  two  justices  of  Kent ;  the  order  sets  forth 
a  complaint  made  by  two  church-wardens,  that  Mary  Pritchell  was  delivered  of  a 
bastard  child,  and  had  charged  the  defendant  with  being  the  father ;  We,  etc.  having 
considered  and  heard  on  oath  the  proof  of  both  sides,  do  adjudge  him  not  to  be  the 
father. 

Objected,  that  justices  of  the  peace  cannot  make  this  order  of  discharge,  and  we 
are  all  of  opinion  that  two  justices  have  no  such  authority  ;  for  the  whole  power 
depends  on  the  Statute  of  the  18th  of  Eliz.  to  take  order  for  punishment,  and  for 
relief  of  the  parish  ;  the  power  is  not  a  power  of  judicature  or  conviction,  but  only 
to  proceed  by  way  of  order ;  ever  since  the  statute  this  has  always  been  held  an 
authority  to  make  orders  ;  they  have  always  been  in  English.  No  evidence  set  out, 
nor  appears  that  the  party  was  summoned ;  the  question  then  is,  whether  any  words 
are  to  authorize  such  order  as  this?  for  this  is  not  for  punishment  of  parties  or  relief 
of  the  parish. 

Objected,  that  sessions  might  discharge,  if  this  had  been  an  original  application  to 
the  [191]  sessions,  but  on  examination  this  will  not  hold.  Cro.  Car.  470,  Slaughter's 
case.     Cro.  Car.  341,  350,  351. 
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Mich.  13th  Geo.  1.  Order  made  by  two  justices,  and  appeal,  and  discharged  at 
sessions  ;  and  two  other  justices  made  a  subsequent  order  and  held  ill  ;  but  in  all 
these  cases  the  final  order  was  made  at  the  Quarter-Sessions  ;  for  it  would  be  absurd 
to  say  that  this  is  subject  to  the  Quarter-Sessions,  that  two  justices  should  make  a 
subsequent  contradictory  order,  for  then  there  would  be  no  end.  But  this  reasoning 
is  not  applicable  to  two  justices  ;  and  besides  to  say  that  they  may  make  an  order  of 
discharge,  for  the  parish  cannot  appeal,  for  that  is  only  when  the  party  refuses  to  give 
security  to  come  to  sessions.  It  was  also  said  that  equal  inconveniences  are  on  both 
sides  ;  but  if  that  be  so,  all  that  we  can  do  is  to  let  the  rule  of  law  take  place.  The 
same  may  be  done  in  cases  of  removal,  or  suppressing  of  alehouses,  where  if  two 
justices  refuse  to  make  orders,  two  others  may  ;  therefore  let  the  rule  to  quash  the 
order  of  the  two  justices  be  made  absolute. 


The  Same  Term. 
The  King  against  The  Inhabitants  of  St.  Nicholas  Ipswich. 

Indenture  of  apprenticeship  for  four  years,  which  was  insisted  was  a  good  settle- 
ment, and  cited  Salk.  533,  St.  Bride's  and  St.  Saviour's. 

Chief  Justice  ;  That  case  was  not  determined,  the  words  of  the  5th  of  Eliz.  are 
extreamly  general. 

Mr.  Justice  Lee  :  If  this  can  be  considered  as  a  void  indenture,  then  inhabitation 
makes  no  settlement. 

Chief  Justice  :  There  being  an  indenture  in  fact,  it  will  be  material  if  you  can  shew 
the  Statute  of  W.  3,  has  varied  it.     Adjourned. 

In  Mich,  term  fullowing,  this  order  of  settlement  was  moved  again  to  be  quashed, 
and  thus  stated,  that  James  Blythe  was  removed  from  St.  Nicholas's  in  Ipswich  to 
St.  Peter's  in  the  same  place  ;  St.  Peter's  appeal  to  the  Quarter-Sessions  of  the 
borough,  and  states  that  the  pauper  being  of  sixteen  years  of  age  on  the  24th  of 
December  1726,  was  bound  apprentice  to  A.  B.  cordwainer,  for  four  years  only,  in 
St.  Peter's,  and  served  it  accordingly,  and  lived  with  the  master  in  the  same  parish, 
and  the  sessions  held  this  no  settlement. 

It  was  insisted  to  quash  the  order,  for  that  there  was  a  particular  clause  for  towns 
corporate,  and  that  they  were  not  within  the  other  clauses  in  the  statute,  for  this 
appears  to  be  a  binding  in  a  town  corporate. 

At  the  time  of  making  this  statute  there  was  no  provision  for  the  poor  ;  but  the 
Chief  Justice  said  that  was  a  mistake,  for  there  were  Acts  in  Ed.  6,  etc.  for  the  poor, 
though  not  now  printed. 

Salk.  533,  must  be  considered  as  a  case  in  point,  and  must  be  taken  that  that 
exception  was  over-ruled. 

But  the  Court  thought  that  this  exception  was  not  then  taken. 

Lord  Chief  Justice  said,  there  was  no  case  where  this  exception  was  ever  taken, 
whether  an  apprentice  bound,  etc.  gains  a  settlement?  I  am  of  opinion  he  does  ;  the 
words  in  the  statute  of  the  5th  of  Eliz.  c.  4,  §  26,  are  very  strong  ;  there  are  many 
regulations  as  to  persons  taking  or  being  bound  apprentice  ;  then  follows  §  41,  that 
such  indentures,  etc.  are  void  to  all  intents  and  purposes. 

1.  Quiere,  whether  this  clause  extends  to  all  sections'? 

2.  Quaere,  whether  this  indenture  be  void  or  voidable  only  ? 
■        As  to  the  first,  this  extends  to  all. 

'        2.  This  only  makes  it  voidable  if  parties  take  advantage  of  it,  and  many  cases  are 
like  this. 

Statute  W.  2.  As  to  fines  of  tenants  in  tail,  yet  held  that  only  takes  away  the 
entry,  and  makes  it  voidable. 

Hob.  166.  Several  cases  to  that  purpose,  and  mentions  in  particular  the  case  of 
sheriffs  bonds  ;  to  which  defendant  cannot  plead  non  est  factum,  but  must  plead  the 
special  matter  ;  in  the  present  case  the  parties  of  each  side  have  performed  it,  and 
neither  [192]  of  them  have  taken  advantage  of  it  to  avoid  it ;  and  it  would  be  very 
hard  to  make  this  no  settlement.     1  Salk.  68.     Mod.  Cases  69. 
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It  is  said  that  the  Court  would  take  him  to  be  an  apprentice  de  facto,  and  if  this 
construction,  so  strict  as  contended  for  here,  had  been  held  then.  Lord  Chief  Justice 
Holt  could  not  have  given  that  resolution  ;  therefore  he  thought  this  only  voidable  ; 
besides  this  would  be  extended  to  all  the  qualifications  mentioned,  as  well  as  the  time, 
therefore  it  would  be  very  mischievous  to  hold  it  otherwise. 

Statute  3  W.  3.  As  to  notice,  that  receives  the  same  answer,  as  to  the  validity 
of  the  binding. 

Besides,  the  notion  of  settlements  is  greatly  altered  since  this  statute,  27  H.  8,  c.  25, 
in  Kastall's  Statutes  ;  settlement  gained  by  dwelling  three  years. 

As  to  the  case  of  C'uerden  against  Laland,  for  nonpayment  of  the  stamp-duty  ; 
this  is  materially  different,  for  these  words  are  added,  and  not  available  in  any  Court 
or  place,  or  to  any  purpose  whatsoever,  and  shall  not  be  given  in  evidence  unless  oath 
be  made  that  the  sums  were  really  paid. 

Orders  may  as  well  be  quashed  for  admitting  illegal  evidence,  as  was  done,  where 
the  sessions  admitted  a  wife  to  prove  bastardy,  therefore  he  thought  this  a  good 
settlement,  and  that  the  order  of  sessions  should  be  quashed,  and  the  first  order 
confirmed. 

Mr.  Justice  Page  of  the  same  opinion,  that  this  is  only  voidable,  like  as  where  it 
is  said  in  the  statute,  that  persons  shall  be  ipso  facto  excommunicated,  yet  there  must 
be  a  sentence  for  that  purpose,  and  it  would  be  very  mischievous  to  hold  the  contrary. 

Mr.  Justice  Probyn  :  If  the  words  of  this  statute  were  to  be  pursued,  there  would 
be  no  apprentice  could  gain  a  settlement ;  therefore  if  any  construction  can  be  put  on 
it,  to  avoid  these  inconveniences,  it  is  proper  it  should  be.  In  husbandry  one  may  be 
bound  from  18  to  21,  and  it  is  not  here  found  that  he  vcas  bound  to  him  as  a  trader, 
and  he  may  be  bound  in  husbandry.  The  naming  the  master  cordwainer  does  not 
imply  that  he  was  bound  to  that  trade,  and  if  bound  in  husbandry  then  the  exception 
does  not  extend  to  it ;  but  if  this  be  too  refined  a  construction,  yet  many  statutes 
declare  facts  void,  and  yet  are  only  held  voidable  ;  here  both  parties  have  complied 
with  it,  and  none  can  avoid  it  but  the  parties  ;  thought  it  would  be  the  hardest  case 
in  the  world  to  say  this  is  no  settlement,  and  thought  this  only  voidable.  Suppose 
one  bound  clerk  to  an  attorney,  surely  that  would  be  a  good  settlement. 

Mr.  Justice  Lee  :  'Tis  a  known  distinction  between  void  and  voidable  in  judicial 
acts  ;  the  case  of  the  sherift's  is  similar  to  this,  nay  it  is  a  stronger  case  than  this,  for 
there  the  form  of  the  statute  is  set  out;  therefore  on  the  authority  of  those  cases  in 
Hob.  166,  thought  it  a  reasonable  construction  to  make  this  only  voidable,  and  if  that 
be  so,  then  this  is  clearly  a  settlement ;  this  differs  from  the  case  on  the  Stamp  Act, 
and  a  rule  was  made  for  quashing  the  order  of  sessions  and  confirming  the  order  of 
the  two  justices. 

Hilary,  Eighth  of  George  the  Second. 
Cheping  Wycombe  Parish  against  New  Windsor. 

Mr.  Proctor  moved  to  quash  an  order  of  sessions  confirming  that  of  two  justices, 
but  specially  stated  for  the  opinion  of  the  Court. 

The  case  was,  that  Diana  Brooks  the  pauper,  was  sent  by  order  of  two  justices, 
from  Cheping  Wycombe  to  New  Windsor,  as  the  last  place  of  her  settlement ; 
Windsor  appealed  to  the  sessions,  and  the  order  was  confirmed,  stating  that  the  said 
Diana  Brooks  had  hired  herself  to  live  with  one  Colonel  Merrick  at  Thorp  in  Surrey, 
to  go  a  month  on  liking  at  five  pounds  a  year  wages,  but  to  part  on  a  month's  wages 
or  a  month's  warning  on  either  side  ;  she  continued  under  this  agreement  a  year  and 
three  quarters  in  this  service,  and  her  wages  were  paid  quarterly. 

It  v/a.s  insisted,  that  on  the  state  of  this  case,  here  was  a  hiring  and  service  for  a 
year,  and  that  consequently  she  had  gained  a  new  settlement  at  Thorp,  and  was  ill 
removed  to  Windsor  ;  and  a  rule  was  made  to  shew  cause ;  afterwards  the  Court 
quashed  the  order  adjudging  a  good  settlement  at  Thorp. 
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[193]    Easter,  Eighth  of  George  the  Second. 
Tedford  against  Waddington  in  Lincolnshire. 

The  6th  of  May  1734,  two  justices  make  an  order  to  remove  to  Tedford,  an  appeal 
received,  and  adjourned  to  Mich.  Sessions,  who  state  specially,  that  Francis  Gill  was 
settled  at  Tedford,  and  contracted  for  a  house  in  Waddington,  with  one  Atkinson  for 
thirty-nine  pounds;  that  Gill  paid  nine  pounds,  and  Isaac  Bristow,  by  order  of  him, 
paid  for  him  thirty  pounds,  and  was  conveyed  to  him  and  his  heirs.  The  convey- 
ance was  dated  the  2d  of  May  1730,  but  not  executed  till  the  19th  ;  on  the  18th  of 
June  Gill  demised  to  Bristow  for  one  thousand  years  defeazible  on  payment  of  the 
money  in  a  year  after  the  date  ;  that  Gill  continued  in  possession  for  four  years,  when 
Bristow  entered  upon  him,  and  then  Gill  released  the  equity  of  redemption ;  and  the 
justices  adjudge  this  a  fraudulent  conveyance. 

It  was  insisted,  that  the  justices  were  sole  judges  of  fraud,  and  that  the  order  was 
good,  and  that  the  order  of  sessions  should  be  confirmed.  It  was  objected  to  the 
order  of  sessions,  that  the  justices  have  stated  the  premisses,  and  totally  departed 
from  them  in  the  conclusion  ;  for  at  first  this  seems  to  be  on  the  Statute  of  the  9th  of 
Geo.  1,  and  where  the  consideration  exceeds  thirty  pounds,  that  is  not  a  case  within 
the  statute,  for  it  only  relates  to  purchasers,  where  the  consideration  is  not  above 
thirty  pounds. 

It  might  very  reasonably  be  taken  that  Bristow  was  indebted  to  Gill,  because  it  is 
said  this  was  paid  by  the  order  of  Gill ;  it  is  stated  that  this  was  agreed  on  both  sides 
to  be  the  state  of  the  case  ;  this  was  referred  to  Judges  of  Assize,  who  not  having 
time  to  hear  it,  sessions  after  take  upon  them  to  adjudge  the  purchase  fraudulent,  but 
adjudge  that  Thetford  was  no  way  concerned  in  the  fraud. 

The  question  does  not  turn  upon  the  fraud,  but  now  must  be  considered  on  the 
state  of  the  case  only. 

To  which  it  was  answered,  that  as  to  the  order  of  sessions,  if  the  justices  are 
proper  judges  of  fraud,  this  i.s  sufficient,  and  so  has  been  held  in  takitig  of  estates. 

Indeed  they  have  not  adjudged  any  thing  about  the  money,  but  they  have  gone 
further,  and  adjudged  the  purchase  itself  fraudulent,  and  it  is  said  on  hearing  further 
evidence  on  both  sides  ;  when  an  appeal  is  adjourned,  new  matter  might  arise  at 
another  sessions. 

Chief  Justice  :  The  question  on  the  merits  of  the  case  is, 

1.  Whether  it  is  a  case  on  the  Statute  of  the  9th  of  Geo.  1. 

2.  Whether  the  justices  could  adjudge  on  this  case,  supposing  it  out  of  the  Act  of 
Parliament  ;  and  I  think  it  is  not  within  that  Act  at  all,  for  that  is  where  it  is  under 
thirty  pounds  bona  fide  paid  ;  then  was  this  bona  fide  paid  1  I  think  on  this  Act  of 
Parliament  it  was  bona  fide  paid  to  the  vendor  by  the  purchasor. 

Suppose  a  man  makes  a  mortgage,  and  lives  in  such  an  estate  for  twenty  years, 
would  it  not  be  a  strained  construction  to  say  he  might  be  removed  from  that  parish, 
and  was  not  settled  there  ] 

3.  Whether  without  the  aid  of  this  Act  the  justices  could  examine  into  this,  and 
adjudge  the  fraud  1  I  think  they  may  ;  here  the  justices  have  stated  the  whole  of  the 
fact  ;  if  they  had  only  adjudged  it  a  fraud  without  stating  the  fact,  the  Court  could 
not  have  taken  notice  of  it ;  but  when  they  state  it  so,  the  Court  may.  It  is  stated 
Gill  lived  four  years  in  this  estate,  etc.  they  say  besides  that  upon  hearing  further 
evidence  ;  but  I  think  the  more  natural  construction  of  that  is,  that  they  heard 
further  evidence  of  the  same  case,  upon  those  special  facts.  The  sessions  can  only 
inquire  how  far  the  purchase  was  fraudulent,  so  as  to  charge  the  parish,  but  not  as 
between  party  and  party ;  for  otherwise  justices  would  take  upon  them  to  be  a  Court 
of  Chancery.  The  man's  paying  thirty-nine  pounds,  and  living  four  years,  seems  to 
me  to  be  a  clear  settlement,  and  that  here  was  no  fraud,  and  the  facts  stated  do  not 
warrant  the  conclusion,  and  both  parties,  'tis  stated,  admitted  the  case  to  be  true. 

Mr.  Justice  Page:  The  proper  jurisdiction  of  the  justices  generally  is  to  inquire 
of  fraud  ;  if  Mr.  Bristow  had  been  auxiliary  to  any  fraud,  and  that  had  appeared,  it 
would  have  been  a  proper  order  ;  but  on  this  case  specially  stated  here  appears  to  be 
Jione,  and  therefore  of  [194]  the  same  opinion  ;  and  we  must  take  the  case  stated  to 
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be  the  whole  of  the  fact,  and  the  heariag  farther  evidence  can  in  this  case  have  relation 
only  to  the  special  case  stated. 

Mr.  Justice  Probyn  :  Upon  this  order  they  admitted  the  case  so  far  as  referred  to 
the  Judge  of  Assize,  but  after,  upon  further  evidence,  they  adjudge  it  a  fraud,  which 
must  be  understood  to  be  a  fraudulent  purchase  as  beween  the  parishes. 

So  far  as  the  case  goes,  I  am  of  opinion  there  is  no  fraud,  and  on  that  Gill  gained 
a  good  settlement ;  but  whether,  the  parish  not  being  party  to  the  fraud,  it  can  be 
taken  to  be  determined  on  that,  but  on  the  special  state ;  but  then  this  was  not  to 
determine  the  whole  case,  but  such  part  only  as  the  justices  wanted  the  information 
of  the  Judges  of  Assize  on  ;  observed  on  the  words  upon  hearing  of  further  evidence, 
that  it  could  not  be  intended  to  be  on  the  case  agreed. 

Mr.  Justice  Lee  :  If  the  state  of  the  case  returned  be  not  the  whole  of  the  case,  the 
orders  are  right,  but  that  case  is  generally  taken  to  be  the  whole,  and  then  there  is  no 
fraud  ;  and  it  is  proper  for  this  Court  to  determine  whether  the  justices  have  made  a 
proper  judgment. 

I  should  think  this  must  be  taken  upon  the  return  to  be  the  whole  case,  and  that 
they  have  made  a  conclusion  not  warranted  by  the  premisses.  This  is  a  case  not 
within  the  Statute  of  the  9th  of  King  George  the  First ;  the  payment  is  the  matter 
about  which  the  Act  treats  (viz.  thirty  pounds) ;  in  this  case  the  thirty-nine  pounds 
was  bona  fide  paid  to  the  vendor.  By  the  Statute  13  and  14  Gar.  2,  a  man  has  been 
held  not  to  be  removable  from  a  tenement  of  his  own  under  ten  pounds  a  year. 

There  the  man  lived  four  years  after  the  mortgage,  etc.  he  has  been,  during  that 
time,  removed  ;  supposing  he  only  paid  nine  pounds  of  his  own  money,  and  borrowed 
thirty  pounds  ;  agreed  with  the  Chief  Justice. 

Lord  Chief  Justice  :  All  the  Court  agree  that  if  this  be  taken  to  be  the  whole  of 
the  case,  these  orders  are  wrong  ;  as  to  the  further  evidence,  whether  that  may  not  be 
the  entry  of  the  clerk  of  the  peace  ;  no  certain  form  is  required  ;  in  this  case  the 
reference  to  the  Judges  of  Assize  was  impertinent,  if  it  was  not  the  whole  of  the  case  ; 
suppose  the  justices  did  hear  further  evidence,  yet  I  believe  not  upon  new  fact,  and 
this  seems  to  be  the  proper  way  that  it  should  be  understood. 

Mr.  Justice  Probyn  :  I  have  known  a  fact  stated  to  a  Judge  of  Assize,  and  the 
justices,  have  reserved  the  consideration  to  themselves  ;  but  the  question  is  whether 
they  might  not  determine  the  fraud  upon  some  further  evidence  of  the  same  fraud  T 

It  was  adjourned  for  further  consideration. 

It  was  objected,  that  the  sessions  was  adjourned,  but  not  the  appeal,  whereby  that 
was  fallen  to  the  ground,  therefore  prayed  a  rule  to  shew  cause,  why  the  return  should 
not  be  amended  ;  which  the  Court  granted. 

Afterwards,  in  Trinity  term  following,  the  orders  were  quashed. 

The  Same  Term. 
The  King  against  Gust. 

Mr.  Place  moved  to  quash  an  order  of  four  justices  for  discharging  an  apprentice 
bound  to  the  defendant  a  surgeon,  on  two  exceptions. 

First  exception  ;  that  the  sessions  has  no  original  jurisdiction  ;  but  this  was  not 
allowed. 

Second  exception  ;  that  a  surgeon  is  not  one  of  the  trades  mentioned  in  the  statute, 
and  cited  The  King  against  Gately. 

The  Court  thought  that  case  had  been  over-ruled  ;  then  it  was  said  it  was  in  the 
case  of  The  King  against  Collingwood,  and  the  Court  granted  a  rule  to  shew  cause. 

Another  exception  was  taken  in  the  above  case,  that  by  the  statute  the  four  justices 
ought  to  set  forth  their  reason  for  which  they  discharged  the  apprentice,  and  the 
adjudication  was  general.  It  appeared  in  the  order,  that  the  complaint  was  that  the 
master  did  not  instruct  the  apprentice  in  his  trade,  but  put  him  to  improper  imploy- 
ments,  and  used  him  cruelly  ;  afterwards  the  Court  thought  the  order  good,  for  that 
the  act  to  be  done  was  to  be  by  four  justices  at  the  Court  called  the  sessions  ;  as  to 
the  reason,  they  have  said  that  it  [195]  appears  to  them  that  the  master  has  misused. 


SES3.  CAS.  195.  COURT    OF    KING's    BENCH  197 

etc.  and  that  in  orders  it  has  been  held  that  the  words  that  it  appears  have  been  held 
a  judgment;  and  the  order  was  affirmed  by  the  whole  Court. 

Trinity  Term  following. 
The  King  against  The  Inhabitants  of  Sandwich. 

Special  order ;  the  short  state  of  the  case  on  which  the  point  was  whether  the 

pauper  who  had  rented  a  tenement  of  thirty  shillings  a  year  in for  two  years, 

and  then  took  a  parcel  of  land  of  twelve  pounds  a  year,  and  occupied  that,  and 
continued  in  possession  of  the  former  tenement  during  that  time,  and  there  lived, 
had  gained  a  settlement  in  the  parish  where  the  tenement  was.  The  justices  at  sessions 
were  of  opinion  that  this  did  not  gain  a  settlement. 

To  quash  this  order  the  following  cases  were  cited,  Mich.  1  Geo.  1,  North  Nibley 
against  JFoottm,    Underedge,  The  King  against   The  Inhabitants  of  Hollyhurn.     Trinity 

3  Geo.  2,  South  Sidenham  against  Lamerton ;  Dumbleton  against  Sedgeborough.  Upon 
which  a  rule  was  made  to  shew  cause  why  the  said  order  should  not  be  quashed. 

Afterwards,  on  shewing  cause,  a  distinction  was  endeavoured  between  the  present 
case  and  those  cited,  by  saying  that  though  the  Court  had  allowed  a  tenement  extend- 
ing itself  into  two  parishes  to  make  a  settlement  in  the  parish  where  the  house  stood, 
and  the  pauper  lived,  yet  it  ought  to  be  upon  one  intire  taking. 

But  by  the  Court :  The  statute  does  seem  to  intend  that  it  should  be  one  renting, 
but  the  construction  which  has  been  put  has  been  on  different  takings,  and  upon  this 
reason  that  a  person  of  ability  to  take  ten  pounds  a  year  takes  off  the  presumption  of 
his  being  likely  to  become  chargeable ;  and  the  orders  were  quashed. 

Hilary,  Ninth  of  George  the  Second. 

The  King  against  The  Inhabitants  of  the  Township  of  Bramley  in  the 
Borough  of  Leeds  in  the  West  Riding  of  Yorkshire. 

[See  St.  George's,  Hanover  Sqiiare,  v.  Cambridge  Union,  1867,  L.  R.  3  Q.  B.  4 ; 
B.  V.  St.  Thomas,  1870,  L.  R.  5  Q.  B.  375.] 

Two  justices  make  an  order  to  remove  J.  Close,  etc.  from  Armley,  another  town- 
ship in  the  same  borough,  to  Bramley,  who  appeal,  and  the  sessions  confirm  the  order 
and  state  specially,  that  the  said  John  Close,  after  his  settlement  in  Bramley,  removed 
with  his  family,  and  inhabited  and  farmed  lands  at  Armley,  for  which  he  was  charged, 
and  paid  two  quarterly  payments  to  the  land-tax  only. 

It  was  moved  to  quash  these  judgments,  and  said  it  had  been  determined,  that 
paying  to  the  land-tax  in  the  case  of  a  tide-waiter,  who  was  allowed  it  again,  gained 
a  settlement.      Oakhampton   against   Kentown,   Easter    7    Geo.   2.     Comb.   410,  and 

4  Mod.  331. 

Mr.  Wilson,  on  shewing  cause,  insisted  this  was  a  yearly  tax,  and  the  payment  of 
two  quarters  not  sufficient. 

But  by  the  Court :  It  is  a  good  settlement ;  and  the  orders  were  quashed. 

Michaelmas,  Second  of  George  the  Second. 
The  King  against  Anne  Upton. 

The  defendant  was  indicted  for  usury  on  the  statute  of  13  Eliz.  c.  8,  and  a  motion 
being  made  in  arrest  of  judgment,  it  appeared  the  corrupt  agreement  was  fully  set  out ; 
but  it  was  not  said  the  money  ever  was  lent  in  pursuance  of  that  agreement,  so  the 
agreement,  though  corrupt,  not  being  carried  into  execution,  of  consequence  there 
could  not  be  any  usury ;  and  judgment  was  arrested. 

Note ;  by  the  statute  the  money  must  be  received  to  create  the  offence,  but  the 
corrupt  agreement  avoids  the  debt ;  and  in  Salk.  680,  it  is  said  that  the  justices  have 
not  a  jurisdiction  on  the  Statute  of  Usury. 
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[196]    Hilary,  Third  of  George  the  Second. 

The  King  against  Cooper. 

Mr.  Laeey  moved  to  quash  an  indictment  for  usury  found  against  the  defendant  on 
this  exception,  that  an  indictment  did  not  lie  in  this  case;  for  the  Statute  12  Anne 
directs  that  treble  damages  shall  be  recovered  against  the  offender  by  original  bill, 
plaint,  etc.  in  any  of  Her  Majesty's  Courts  of  Record,  but  there  is  no  mention  made  in 
the  statute  of  proceeding  against  the  party  offending  by  way  of  indictment,  and  this 
fact  of  usury  becomes  an  offence  from  the  making  of  the  statute  which  creates  it  an 
offence  ;  nor  is  the  defendant  liable  to  any  other  penalty  or  prosecution  than  what  the 
statute  directs ;  The  King  against  Smith,  Salk.  680,  the  judgment  was  reversed  on  an 
indictment  for  usury,  for  taking  more  interest  than  was  allowed  by  the  Statute  of 
Car.  2,  and  the  Statute  12  Anne  is  the  very  same  with  that  of  Car.  2,  only  the  one 
provides  against  taking  more  than  six  pounds  per  cent,  the  other  five  pounds ;  and  a 
rule  was  made  to  shew  cause,  and  the  last  day  of  the  term  the  rule  was  made  absolute 
to  quash  it,  no  cause  being  shewn. 

Trinity,  the  Sixteenth  of  George  the  Second. 
Hilton  against  Lidlish. 

Order  of  removal  of  an  infant  child  to  Hilton,  and  on  appeal  in  1740,  the  sessions 
confirm  it,  and  state  specially, 

That  the  pauper  Hannah  Beaumont  was  a  bastard  of  Mary  Beaumont,  and  that 
the  mother  lived  with  her  father  in  law  in  Lidlish,  and  was  removed  in  1734  to 
Hilton,  who  received  her,  and  gave  her  a  certificate ;  upon  which  she  went  back  to 
Lidlish,  where  she  was  delivered  of  the  pauper  Hannah  Beaumont  a  bastard,  in  1735. 

Court :  This  case  depends  intirely  upon  the  statute  of  the  8  and  9  of  W.  3,  c.  30, 
§  1,  the  intent  of  which  was  for  the  publick  benefit;  it  takes  notice  of  families,  and 
the  question  turns  upon  this,  who  are  the  family  1  the  law  has  had  no  consideration 
of  a  bastard,  and  there  is  no  case  where  bastards  are  considered  as  children.  Li  the 
case  of  New  Windsor,  John  Piercy  and  the  woman  with  whom  he  lived,  and  by  whom 
he  had  several  children,  were  certified  as  man  and  wife,  and  therefore  the  Court  held 
the  parish  was  concluded  from  saying  the  contrary;  and  in  that  case  the  Court 
declared  that  illegitimate  children  were  not  within  the  Act,  but  that  the  parish  was 
estopped  by  the  certificate.  Bastards  are  settled  at  the  place  of  their  birth,  and  never 
considered  as  children  ;  the  statute  does  not  extend  to  bastards,  therefore  both  the 
orders  must  be  quashed. 

Easter,  Eighth  of  George  the  Second. 
Dalham  against  Denham  Parish. 

Order  of  removal  of  one  Walker  and  his  wife  from  Dalham  to  Denham  who  appeal, 
and  the  sessions  state  specially,  that  Walker  from  1725  to  1730  rented  a  farm  in 
Denham,  and  after  rented  1501.  at  South  wood  an  extraparochial  place,  and  that 
Southwood  contained  more  houses  than  one,  viz.  two. 

Objected,  that  the  sessions  by  confirming  this  order  had  mistaken  the  place  of 
settlement,  a  plain  one  appearing  on  the  state  of  the  case  in  Southwood.  Dotting 
against  Stokelane,  The  King  against  The  Inhabitants  of  liufford. 

On  shewing  cause  it  was  insisted,  that  these  orders  were  good,  and  that  Southwood 
having  no  officers  could  not  receive  this  poor  person. 

Held  in  the  case  of  Brumni  Lodge,  that  an  extraparochial  place  must  consist  of 
several  houses  to  make  a  vill.  The  King  against  The  Inhabitants  of  Belvoir,  Hil. 
2  Geo.  2. 

There  were  two  houses,  the  seat  and  castle  of  the  Duke  of  Rutland,  and  an 
alehouse,  and  held  not  a  vill ;  so  here  it  is  neither  a  hamlet  or  vill. 

According  to  the  Statute  of  13  and  14  Car.  2,  and  Finch's  Law  80,  a  vill  or  town- 
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ship  [197]  must  have  ton  houses,  1  Mod.  78.  1  Inst.  115,  though  a  vill  need  not  now 
consist  of  ten  houses,  for  it  may  be  a  vill  though  the  houses  are  demolished. 

It  was  answered,  that  as  to  their  not  having  officers,  that  is  their  own  fault,  and 
they  shall  have  no  benefit  from  their  own  neglect.  As  to  the  case  of  Belvoir  Castle, 
it  is  material  to  see  how  that  case  is,  and  that  alehouse  might  be  only  an  out-house 
belonging  to  that  single  house. 

N.B.  Upon  reading  the  order  it  was  said  that  there  was  only  one  person  who 
kept  an  alehouse  besides,  which  the  Court  said  must  now  be  intended  another 
inhabitant ;  but  this  case  was  never  debated,  but  the  rule  made  absolute  without 
defence,  therefore  no  authority.  If  a  town  be  decayed,  yet  it  is  a  town  still.  As  to 
1  Mod.  78,  Chief  Justice  Hale  changed  his  opinioti  ;  Mod.  277,  251,  the  case  of  DoUiwj 
is  express,  that  may  be  removed  to  extraparochial  place  where  are  more  houses 
than  one. 

There  was  a  plain  exception  to  the  case  of  Belvoir  Castle,  because  it  was  directed 
to  the  overseers  of  Belvoir,  when  it  appears  on  the  face  of  the  order  there  were  no 
overseers. 

Lord  Chief  Justice :  This  is  a  new  case  to  me  upon  the  circumstances  of  it  as 
stated  ;  till  the  case  of  Stocklane,  it  was  thought  a  removal  to  an  extraparochial  place 
could  not  be  ;  but  there  it  was  resolved  it  did  extend  to  them  ;  if  it  could  come  under 
the  denomination  of  a  township  or  vill,  which  was  a  pretty  large  construction ;  for 
the  natural  one  seems  to  be,  that  justices  might  appoint  officers  in  large  townships  or 
villages. 

The  words  of  Lord  Parker  were,  that  overseers  might  be  in  every  parochial  place 
where  there  were  more  houses  than  one,  so  as  to  come  under  the  denomination  of  a 
township  or  vill,  which  are  the  words  on  which  the  Court  grounded  their  opinion  ; 
and  though  they  laid  down  the  rule  in  that  case,  yet  they  quashed  the  order,  because 
Brucum  Lodge  did  not  appear  to  be  a  place  that  came  under  that  denomination  ;  it  is 
difficult  to  determine  what  is  a  vill ;  but  here  could  not  be  officers  annually  chosen, 
it  is  called  Southwood  Park,  and  but  two  houses  ;  and  not  a  place  to  which  a  person 
could  be  removed.     Mr.  Justice  Page  agreed. 

Mr.  Justice  Probyn  :  The  old  law  shews  what  a  tything  was  ;  can  a  vill  be  less 
than  a  tything?  There  must  be  many  inhabitants  ;  the  words  more  houses  than  one 
must  be  so  as  to  make  it  a  vill ;  inclined  to  think  there  must  not  be  less  than  ten 
houses  to  make  it  a  tything  or  vill. 

Mr.  Justice  Lee  agreed,  if  a  vill  be  considered  as  a  tything,  the  cases  cited  are 
right;  as  a  civil  place  it  may  have  a  constable. 

Did  not  think  either  of  these  necessary,  but  it  must  be  something  that  is  in 
reputation,  a  vill  or  a  township,  which  he  thought  this  was  not,  on  the  state  of  it. 

The  proper  way  to  have  brought  this  before  the  Court  had  been  on  motion  for  a 
mandamus  to  appoint  overseers. 

The  Court  thought  this  such  a  case  as  never  could  be  taken  to  be  a  vill,  and 
confirmed  the  orders. 


Trinity  Term,  Eighth  and  Ninth  of  George  the  Second. 
The  King  against  The  Inhabitants  of  Preston  upon  the  Hill  in  Cheshire. 

Moved  to  quash  an  order  of  two  justices,  and  an  order  of  sessions  confirming 
the  same. 

A  bill  of  exceptions  was  tendered,  and  received  and  sealed  by  two  of  the  justices, 
sitting  in  Court,  which  was  to  this  effect,  that  it  appeared  on  evidence  that  Thomas 
Harrison,  the  father  of  the  children,  removed  about  twenty-two  years  ago,  was  licensed 
by  the  Ordinary  of  the  diocese  of  Chester,  to  be  schoolmaster  of  the  free  grammar 
school  of  Daresbury,  and  at  the  said  time  became  clerk  of  the  parochial  chapel  of 
Daresbury,  and  officiated  in  both  capacities  from  that  time  to  the  time  of  his  death, 
which  happened  in  April  last,  and  for  fourteen  or  fifteen  years  of  the  time  resided  in 
Daresbury  ;  though  it  did  not  appear  how  he  was  appointed,  or  that  he  was  licensed 
to  the  clerk's  place ;  and  it  also  appeared  that  the  children  had  gained  no  settlement 
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for  themselves.     Whereupon  the  Court  was  of  opinion,  that  Thomas  Harrison  gained 
no  settlement.     Exceptions  thereto,  which  exceptions  were  received. 

[198]  Said  that  a  bill  of  exceptions  lay  to  every  Court  of  Record,  County-Courts, 
courts-baron,  etc.     1  Inst.  267. 

Said  it  lay  in  criminal  cases,  though  not  in  capital  ones. 

Mich.  vac.  11  Anne,  determined  by  all  the  Judges,  that  a  bill  of  exceptions  lay  to 
the  Lord  Keeper  on  a  scire  facias. 

The  King  against  The  Bishop  of  Litchfield,  1  Leon.     5  Raym.  484. 
Li  Keeling  15  it  seems  it  will  not  lie  in  a  criminal  case,  and  supposing  the  bill 
of  exceptions  lies,  then  the  question  is,  whether  the  father  of  the  paupers  gained  a 
settlement  by  what  is  discovered  in  the  bill  of  exceptions] 

Executing  an  annual  office  will  gain  a  settlement.  Salk.  536,  Gatton  against 
Milwich. 

Parish  clerk  is  an  officer  at  common  law,  and  a  mandamus  will  lie  for  it ;  he  is 
here  a  clerk  of  a  parochial  chapel,  which  is  the  same  as  clerk  of  the  parish  church. 
Trin.  12  Aune,  Ilunsdon  against  Meloiulon.     Shew  cause. 

In  Mich,  term  following  Mr.  Wilbrahara  took  these  exceptions  to  the  said  orders ; 
first,  that  a  bill  of  exceptions  will  not  lie  in  this  case,  it  must  be  on  the  Statute  of 
Westminster,  ca.  30,  no  other  proceedings  intended  but  where  they  are  according  to 
the  course  of  the  common  law,  2  Inst.  426,  427,  the  word  implacitatur  in  the  statute 
signifies  an  impleading  according  to  the  course  of  common  law.  Actions  real,  personal 
and  mixt  are  only  mentioned  by  Lord  Coke,  Carth.  394.  1  Salk.  263.  Writ  of  error 
does  not  lie  where  Judges  act  in  a  summary  method,  1  Lev.  68,  does  not  lie  in  high 
treason;  in  this  case  the  Quarter-Sessions  has  not  an  original  jurisdiction ;  if  a  writ 
of  error  would  lie  in  this  case,  it  would  lie  to  the  Commissioners  of  Excise,  which  never 
was  done. 

Mr.  Clayton :  This  is  not  a  bill  of  exceptions,  1  Lutw.  506,  507.  The  case  ought 
to  be  stated,  as  well  as  the  opinion  of  the  Court ;  as  to  the  case  in  Raym.  484,  etc. 
it  is  said  a  bill  of  exceptions  will  not  lie  in  a  criminal  case  ;  2  Inst.  429,  was  cited  to 
shew  it  lies  to  the  County-Court,  etc.  But  the  County-Court  proceed  according  to 
the  course  of  common  law,  1  Sid.  84,  85.  Lev.  58.  It  does  not  lie  in  high  treason. 
Sir  H.  Vane's  case.  In  answer  it  was  said  it  was  indifferent,  whether  the  matter  now 
returned  in  this  bill  of  exceptions  is  in  that  way,  or  in  the  body  of  the  order.  The 
Statute  of  Westminster  2,  has  always  received  a  literal  construction,  except  in  Sir  H. 
Vane's  case  before  mentioned. 

Lord  Coke  says  this  statute  was  made  to  supply  the  case  where  a  writ  of  error 
did  not  lie,  and  when  he  is  speaking  of  the  courts  baron,  hundred,  etc.  he  says  it 
extends  to  them,  and  by  good  reason,  because  their  Judges  are  most  likely  to  err. 

Justices  of  the  peace  are  justiciarii  as  well  as  any  other,  and  within  the  letter  of 
the  Act. 

Bill  of  exceptions  to  the  Lord  Keeper,  sitting  in  the  Petit  Bagg,  Mich.  vac. 
11  Anne,  and  the  burgesses  of  Liverpool  by  all  the  Judges.     Gold.  136. 

No  action  will  lie  against  justices  for  what  they  do  in  the  Quarter-Sessions. 
Carth.  94. 

A  writ  of  error  does  not  lie  in  high  treason,  without  leave  of  the  Crown  signified 
by  the  Attorney  General. 

5  Lamb.  lib.  4,  c.  13,  to  shew  that  bills  of  exceptions  lay. 
1  Vern.  75,  Bill  of  exceptions  to  the  Chief  Justice. 

Some  of  the  Courts,  to  which  this  Act  has  been  determined  to  extend,  admitted 
that  justices  before  the  Statute  of  Edward  3,  were  only  conservators  or  chief 
constables. 

The  justices  are  bound  by  the  rules  of  evidence,  though  they  do  not  judge  in  the 
course  of  the  common  law. 

This  is  a  pleading  between  the  parties,  and  will  satisfy  the  word  implacitatur 
mentioned  in  the  statute. 

Admitted  a  bill  of  exceptions  does  not  lie  in  a  capital  case,  but  in  all  other 
criminal  cases. 

The  King  against  Bunrx,  sittings  after  Hilary  term,  2  Geo.  2,  before  Lord  Chief 
Justice  Raymond,  declared  it  would  ;  as  to  the  case  in  Carthew  a  writ  of  error  did 
not  lie,  because  no  judgment. 
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As  to  the  form  of  the  bill  of  exceptions,  that  the  several  proceedings  should  be 
recited,  did  not  see  the  reason  for  it,  since  the  record  was  before  the  Court. 

[199]  Chief  Justice  said,  this  was  a  case  of  some  consequence,  and  wished  to  have 
it  put  in  the  paper  to  be  fully  spoke  to.  Said  he  had  no  doubt,  but  in  all  Courts, 
proceeding  according  to  the  course  of  common  law,  a  bill  of  exceptions  lay,  let  the 
name  of  the  Judge  be  what  it  will ;  and  so  was  the  opinion  of  the  Judges  in  the  case 
of  the  Petty  Bag. 

But  this  is  a  summary  proceeding,  and  no  case  cited  of  a  bill  of  exceptions.  Aliquis 
implacitatur  does  seem  to  extend  to  all  criminal  proceedings,  and  yet  it  has  been  held 
informations  in  the  Exchequer  not  esteemed  criminal;  and  in  the  case  before  Lord 
Eaymond  a  juror  was  withdrawn. 

It  is  an  English  proceeding,  and  always  was  so,  and  if  this  be  an  impleading, 
would  it  not  be  within  the  Statute  of  Edw.  3,  where  they  are  to  be  inrolled  in  Latin? 
and  yet  these  orders  never  were  so.  As  to  the  form  of  the  bill  of  exceptions  he 
supposed  the  reason  why  all  the  proceedings  were  recited  was,  because  there  was  not 
room  to  indorse  the  bill  frequently  on  the  record ;  and  then  when  it  was  to  be  in  a 
separate  record,  it  was  necessary  to  set  out  all  ;  but  where  it  could  be  indorsed  so  as 
to  be  made  a  part  of  the  record,  saw  no  reason  for  it,  said  he  desired  to  have  it  put  in 
the  paper,  and  that  copies  should  be  delivered  to  them. 

In  Easter  term  following,  on  the  question,  whether  a  bill  of  exceptions  will  lie  to 
the  justices  proceeding  on  appeal,  under  the  Statute  of  Car.  2. 

It  was  said,  that  this  statute  extends  to  the  Judges  of  all  Inferior  Courts  under 
what  ever  name  called  ;  it  extends  to  all  suits  real,  personal  or  mixt.  Co.  2  Inst.  427. 
Reg.  182.  Writ  to  the  Sheriffs  of  London  on  this  Act.  Ryl.  Placit.  Pari.  669. 
Mich.  11  Ann.  Queen  against  Mayor,  etc.  of  Liverpool,  where  all  cases  are  cited. 

Never  denied  whether  a  bill  of  exceptions  lay.  5  Lamb.  lib.  4,  c.  13.  1  Vern. 
175.     King  agaiii.-st  Bunco,  Hil.  2  Geo.  2. 

Lord  Chief  Justice  :  The  King  against  Bunce  was  when  I  was  Attorney  General, 
and  it  was  said  by  Lord  Raymond,  that  a  bill  of  exceptions  would  not  lie  in  a  criminal 
cause,  the  only  case  where  denied.  Sir  H.  Vane's  case. 

It  will  be  objected,  that  all  these  cases  are  proceedings  according  to  the  course  of 
the  common  law,  and  the  present  is  a  summary  proceeding ;  Statute  W.  2,  c.  30,  the 
statute  mentions  only  justices  itinerant,  and  yet  held  that  it  extends  to  others. 

Mr.  Wilbrahara  :  There  is  no  case  where  a  summary  proceeding  and  a  bill  of 
exceptions  lay  ;  admitted  he  had  mentioned  several  cases  where  the  King  was  a  party  ; 
but  still  they  are  in  the  nature  of  civil  suits. 

This  must  lie  on  the  Statute  of  W.  2,  or  not  at  all. 

Lord  Coke  has  been  very  explicit  in  his  exposition  on  this  statute ;  cum  aliquis 
implacitatur  must  mean  a  proceeding  according  to  the  course  of  comrtton  law. 

The  Statute  37  Edw.  3,  directs  that  all  pleas  shall  be  inrolled  in  Latin. 

These  proceedings  were  never  so  inrolled,  being  never  looked  on  as  proceedings 
within  that  Act. 

Thurston  against  Slatford,  1  Salk.  284.  Where  a  bill  of  exceptions  lies  ;  1  Salk.  263. 
Carth.  394,  Sir  H.  Vane's  case,  held  no  bill  of  exceptions  lay  in  a  criminal  case. 

5  Co.  104.     Cro.  Eliz.  71.     Co.  Lit.  72  a.  where  the  King  is  a  party. 

This  is  not  an  original  jurisdiction,  but  an  appellant,  and  the  Legislature  might 
intend  they  should  be  final. 

Quarter-Sessions  act  in  a  double  capacity.  Judge  and  jury,  and  the  objection  that 
they  will  not  find  something  in  the  nature  of  a  special  verdict ;  made  a  question  if 
this  Court  could  oblige  a  jury  to  find  specially. 

Suppose  a  witness  be  examined  at  the  Quarter-Sessions  whose  evidence  is  disbelieved 
by  the  majority,  yet  one  single  justice  may  believe  it,  and  allow  a  bill  of  exceptions 
against  the  opinion  of  all  the  other  justices.  Commissioners  of  Excise  have  a  vast 
jurisdiction,  yet  as  they  proceed  contrary  to  the  course  of  common  law,  no  bill  of 
exceptions  lies. 

In  reply  it  was  admitted  the  Judges  could  not  oblige  a  jury  to  find  a  special  verdict. 

Lord  Chief  Justice :  The  determination  of  this  case  is  of  a  good  deal  of  conse- 
quence ;  had  heard  it  said  in  this  Court  that  it  was  much  to  be  wished  that  a  bill 
of  exceptions  lay,  but  there  were  great  inconveniences  on  both  sides. 

K.  B.  XXII.— 7* 
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No  one  case  cited  that  warrants  the  Court,  that  a  bill  of  exceptions  would  lie,  and 
[200]  therefore  it  must  be  collected  from  the  statute  itself.  Was  of  opinion  a  bill  of 
exceptions  will  not  lie  when  any  one  is  impleaded,  etc.  thought  this  must  be  such  a 
method  of  proceeding  as  in  construction  of  law  is  an  impleading.  Lord  Coke  speaks 
only  of  actions  real,  personal  and  mixt,  and  mentions  no  other ;  agreed  it  was 
mentioned  in  Lamb,  that  it  would  lie  on  an  indictment,  but  he  did  not  know  that 
had  been  judicially  determined.  Sir  H.  Vanes  case  was  a  capital  case,  and  in  that 
case  no  bill  would  lie  ;  and  indeed  in  such  cases  a  man  is  not  allowed  counsel,  and 
many  other  restrictions.  Said  he  would  not  give  an  opinion  whether  it  lay  generally 
in  a  meer  criminal  case,  it  is  said  in  Sir  H.  Vane's  case  it  would  ;  as  to  several  instances 
in  the  Exchequer,  they  are  considered  but  as  civil  suits,  as  actions  of  debt  for  the 
duty,  or  as  actions  of  trover  for  the  goods ;  the  present  case  is  quite  different ;  how- 
ever it  is  a  summary  proceeding  ;  no  instance  where,  in  such  cases,  a  bill  of  exceptions 
lay.  If  we  should  determine  it  did  lie,  it  would  lie  to  the  judgment  of  every  single 
justice  ;  to  the  judgment  of  the  two  justices  in  the  present  case  ;  further  this  is  not  a 
matter  of  record,  and  that  is  the  reason  why  these  orders  are  not  entered  in  Latin  ; 
never  thought  a  bill  of  exceptions  lay  where  the  proceedings  are  not  of  record. 

As  to  the  argument  that  a  writ  of  error  did  not  lie,  and  therefore  that  a  bill  of 
exceptions  should,  it  is  the  strongest  reason  against  it,  for  in  the  case  of  bills  of 
exceptions  they  are  to  be  determined  on  a  writ  of  error,  for  it  is  not  the  same  Court 
that  determines.  Certiorari  does  not  complain  of  any  error  of  judgment,  but  meerly 
to  remove  the  proceedings  at  the  election  of  the  party,  as  a  writ  of  error  does  ;  and 
said,  that  struck  him  much  ;  that  a  certiorari  would  not  remove  a  bill  of  exceptions ; 
thought  the  objection  made  by  Mr.  Wilbraham  material ;  that  the  justices  were 
judges  of  the  fact  as  well  as  law  ;  and  who  shall  say  on  what  grounds  they  pay  a 
credit  to  one  witness  or  another?  and  the  justices  may  divide  as  mentioned  ;  so  that 
two  justices  might  allow  a  bill  of  exceptions  to  state  an  evidence  for  this  Court  to 
determine  on,  which  was  disbelieved  by  the  majority  of  the  justices.  Concluded  that 
the  order  of  the  sessions  must  be  affirmed,  for  that  a  bill  of  exceptions  would  not  lie. 


Michaelmas,  Eighth  of  George  the  Second. 
The  King  against  Burridge. 

The  defendant  was  indicted  for  feloniously  aiding  and  assisting  one  William  Palmer, 
convicted  of  felony,  to  escape  out  of  gaol.  And  at  the  trial  a  special  verdict  was 
found,  that  William  Palmer  was  convicted  of  felony  for  stealing  an  ewe  sheep ;  that 
he  was  adjudged  to  be  transported  to  the  plantations  for  seven  years  ;  that  he  was  in 
such  a  gaol  under  the  custody  of  such  a  one,  and  remained  in  the  said  gaol  under  the 
said  judgment  of  transportation  ;  that  no  contract  had  been  made  for  the  transporting 
the  said  W.  P.  that  the  said  Burridge  being  a  prisoner  in  the  same  gaol  on  such  a 
day,  etc.  feloniously  aided  and  assisted  the  said  W.  P.  to  escape ;  that  he  escaped 
accordingly,  and  if,  etc.  then  they  find  him  guilty,  and  if,  etc.  not  guilty. 

Mr.  Peere  Williams  Senior.:  The  question  upon  this  special  verdict  is,  whether 
W.  P.  at  the  time  of  his  escaping  was  a  felon  or  not ;  admitted  if  W.  P.  by  any  Act 
of  Parliament  was  pardoned,  or  to  be  considered  as  a  pardoned  person,  then  the 
defendant  could  not  be  guilty  of  felony  in  aiding  him  to  escape. 

W.  P.  being  convicted  prayed  the  benefit  of  the  5th  of  Ainie,  c.  6,  and  was  ordered 
to  be  transported  for  seven  years. 

Submitted  that  W.  P.  at  the  time  of  his  escape  was  a  felon,  and  said  he  would 
take  notice  of  the  several  Acts  of  Parliament  which  had  taken  away  purgation,  etc. 
to  that  which  substituted  transportation  in  the  stead  of  burning  in  the  hand,  in  order 
to  trace  out  when  the  constructive  statute-pardon  took  place. 

That  the  trial  by  purgation  having  by  experience  been  found  very  mischievous, 
as  it  was  attended  with  perjury,  and  that  which  generally  goes  along  with  it  subornation 
of  perjury,  as  it  was  in  itself  grounded  upon  a  Popish  tenet,  whereby  the  clergy  were 
exempt  from  lay  judicature.     The  Statute  of  18  Eliz.  was  made,  which  took  away 
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purgation,  but  put  the  [201]  offender  in  the  same  condition  as  if  he  had  performed  it. 
But  he  was  not  cleared  till  his  clergy  was  allowed,  and  he  was  burnt  in  the  hand. 

But  it  is  objected,  that  burning  in  the  hand  was  no  part  of  the  punishment,  and 
5  Co.  50,  Biffden's  case,  Hob.  294,  relied  on,  but  said  he  thought  ray  Lord  Coke  was 
mistaken  in  that  case,  and  that  burning  in  the  hand  was  part  of  the  punishment ;  it 
was  not  by  common  law,  but  came  in  the  4th  of  H.  7. 

If  the  burning  is  not  part  of  the  punishment,  it  is  said  he  is  intitled  to  a  construc- 
tive statute-pardon  allowed  from  the  clergy.  But  my  Lord  Coke  seems  mistaken  in 
Biffden's  case,  and  the  contemporary  reporters  mention  it  different  from  him,  Moore  57L 
Cro.  Eliz.  632,  682,  S.  C  where  it  appears  the  appeal  was  discontinued,  and  no  judg- 
ment given  ;  he  said  he  thought  the  reasons  by  my  Lord  Coke  rather  weakened  the 
case  than  otherwise. 

First,  he  says  it  is  no  part  of  the  punishment,  but  it  is  painful  and  infamous. 

Secondly,  that  it  is  no  part  of  the  judgment,  but  the  judgment  is  otherwise,  viz. 
that  he  shall  be  burnt,  and  so  it  appears,  Raymond  369,  and  Coke  owns  it  was  a  part 
of  the  judgment.  The  Crown  could  not  pardon  it  on  appeal,  which  concession  gives 
up  the  authority  of  that  case. 

The  case  of  SearJe  and  IVilliams  Hob.  294,  was  in  the  case  of  an  actual  clergyman, 
who  was  not  subject  to  that  part  of  the  punishment,  and  therefore  argues  nothing ; 
said  what  he  contended  for  was  this,  that  if  the  offender  was  not  a  person  exempt 
fiom  being  burnt,  as  a  clergyman,  a  peer  of  the  realm  or  a  person  actually  pardoned, 
that  burning  was  a  part  of  the  punishment,  and  the  party  was  not  intitled  to  the 
constructive  statute-pardon  till  he  was  burnt. 

Hale's  Pleas  of  the  Crown,  tit.  Clergy,  cited  against  him  ;  but  he  said  there  was 
a  case  of  very  great  authority  in  this  point,  which  was  that  of  the  Earl  of  Warwick 
in  the  House  of  Lords  28th  of  March  1699.     State  Trials,  4  vol.  p.  380. 

A  witness  convicted  of  manslaughter,  not  pardoned,  who  had  his  clergy,  but  not 
burnt,  was  by  the  opinion  of  Treby  Chief  Justice,  and  the  rest  of  the  Judges  attend- 
ing the  trial,  disallowed  for  a  witness,  as  remaining  charged  with  such  a  crime ;  and 
Searle  and  JFilliams  was  much  relied  upon  in  that  opinion  ;  hence  he  concluded,  that 
under  the  former  statute,  burning  in  the  hand  was  a  condition  precedent  to  a  statute- 
pardon,  which  he  said  was  only  a  constructive  pardon  introduced  by  the  Judges  in 
the  exposition  of  the  Statute  of  Eliz.  and  with  great  justice  he  admitted.  For  as 
under  purgation  the  party  who  was  found  not  guilty  was  cleared  of  the  offence,  so 
under  the  Statute  of  Eliz.  when  a  person  had  suffered  the  punishment  of  burning,  in 
the  stead  of  going  through  purgation,  it  was  but  just  that  should  have  the  same  effect. 

He  then  proceeded  to  mention  the  several  cases  following,  to  give  an  account  of 
the  nature  of  the  benefit  of  clergy  ;  that  it  was  a  favour  shewn  to  literate  persons  in 
favour  of  learning.  Hob.  288,  289.  Poulton  De  Pace  Regis.  Wood's  Inst.  388. 
Stanf.  138.  Hob.  291,  calls  purgation  a  mock  trial;  however  purgation  had  no 
retrospect,  Fozley's  case,  5  Rep.  210. 

The  manner  of  burning  offenders  has  been  varied  by  different  Acts ;  sometimes 
it  was  in  the  cheek,  but  at  last  in  the  hand.  The  statute  5  Anne,  c.  6,  takes  away 
the  ceremony  of  reading,  but  directs  the  party  to  be  punished  as  a  clerk  convict,  only 
the  intervention  of  the  Ordinary  is  dropt  by  that  statute  ;  but  the  felon  has  benefit 
of  clergy.  But  the  statute  is  express  in  this,  that  he  shall  be  punished  as  a  clerk 
convict. 

By  the  18th  of  Eliz.  it  is  directed,  that  the  offender  after  his  clergy  allowed,  shall 
be  burnt  in  the  hand,  and  afterwards  delivered  out  of  prison  ;  and  surely  by  that 
statute  he  is  not  intitled  to  his  constructive  pardon  till  he  is  to  be  delivered  out  of 
prison,  which  is  after  burning. 

By  the  4th  of  George,  c.  1,  transportation  instead  of  burning;  but  the  party  must 
have  his  constructive  pardon  in  the  same  manner  as  under  the  Statute  of  Eliz.  viz.  after 
his  term  of  transportation  performed,  and  not  before  ;  for  the  exile  is  now  instead  of 
burning,  and  he  was  not  intitled  to  it  till  after  burnt ;  ergo,  not  till  transportation 
performed. 

It  is  found  in  the  special  verdict,  that  no  person  had  contracted  for  W.  P.  in  order 
to  his  transportation  ;  but  that  makes  no  difference,  he  was  still  under  the  sentence 
■of  transpor-[202]-tation,  he  still  remained  loaded  with  his  guilt,  and  was  as  a  felon, 
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and  that  expressly  by  the  statute  of  George,  c.  11,  which  expressly  declares,  that  the 
serving  the  transportation  is  to  intitle  the  party  to  his  pardon.  It  was  objected,  that 
these  words  being  only  in  the  aifirraative,  did  not  take  away  a  pardon  the  party  might 
be  intitled  unto  notwithstanding  ;  but  he  said  that  this  affirmative  implied  a  negative, 
and  which  they  always  did  in  new  laws,  as  in  the  case  of  the  Statute  of  H.  8,  of  Uses, 
Plowd.  111.  1  Inst.  348,  and  he  argued  that  if  in  any  case  a  negative  was  to  be 
presumed,  this  was  one  ;  since  by  construing  the  Act  otherwise,  and  supposing  that 
the  party  was  pardoned  after  clergy  allowed,  and  before  transportation,  was  to  make 
such  a  chasm  in  this  case,  and  would  necessarily  encourage  escapes,  etc.  And  indeed 
to  construe  the  Statute  of  George  otherwise,  would  be  to  make  the  whole  clause  before 
mentioned  useless,  which  expressly  declares  a  pardon  resulting  from  the  serving  the 
term  of  transportation.  He  said  it  was  preposterous  to  urge  that  P.  was  pardoned 
before  transportation,  and  yet  to  be  transported  ;  that  it  would  be  to  suppose  a  pardon 
first,  and  a  punishment  after. 

The  6th  of  Geo.  1,  no  way  regards  this,  as  it  is  found  no  one  had  contracted  for 
P.'s  transportation.  He  concluded  with  saying,  that  the  serving  the  seven  years 
transportation  was  a  condition  precedent  to  his  pardon  under  the  4th  of  George  1,  as 
burning  was  under  the  Statute  of  Eliz.  and  that  P.  remained  a  felon  at  the  time  of 
his  escape,  and  that  aiding  him  to  escape  was  felony  at  common  law,  and  hoped  the 
Court  would  make  a  rule  for  transporting  the  defendant  the  now  prisoner.  He  then 
proceeded  to  answer  several  exceptions  which  had  been  taken  on  a  former  argument 
to  the  indictment,  etc. 

First,  the  want  of  the  words  vi  and  armis ;  this  he  said  was  aided  by  37  H.  8. 

Chief  Justice  seemed  to  doubt  of  that  very  much,  he  said  that  in  the  case  of  King 
against  Wild,  Easter  2  George,  the  words  riotously  and  routously  were  held  to  be 
sufficient  without  the  words  with  force  and  arms,  but  these  words  implied  a  force. 
2  Lev.  229,  Marriott's  case. 

Mr.  Williams  said  in  this  indictment  was  the  word  feloniously,  vfhich  was  sufficient. 

Another  objection,  that  it  is  not  found  that  B.  knew  that  P.  was  in  gaol  for  felony. 
Answ.  Hale's  PI.  Cor.  218.  He  is  found  to  be  within  the  same  county,  and  then  he 
is  bound  to  take  notice  of  it.  He  said  indeed  my  Lord  Hale  himself  seemed  to  be  of 
a  difTerent  opinion  from  this,  Stanf.  41  ad  idem. 

But  he  said,  without  these  authorities,  B.  was  doing  an  unlawful  act,  and  must 
answer  for  all  the  consequences  attending  that  act,  3  Inst.  56,  and  mentioned  as  a 
special  authority  Benstead's  case,  Cro.  Car.  as  it  was  the  opinion  of  10  Judges. 
Limbrick's  case,  Keeling  77,  was  resolved  by  11  Judges,  that  to  break  a  prison  where 
a  felon  escapes  is  felony.  Urged  that  in  answer  to  the  objection  that  it  did  not 
appear  Burridge  knew  that  Palmer  was  convicted  of  felony. 

Another  objection,  that  B.  is  not  indicted  for  breaking  the  prison,  but  only  aiding 
and  assisting  in  the  escape,  and  so  only  an  accessary.  But  he  said  that  assisting  in 
the  escape  was  felony,  2  Inst.  589.     Prisons  are  the  King's. 

Said  that  where  a  man  was  committed  for  any  capital  offence,  he  was  looked  on 
as  in  safe  and  secure  custody,  so  that  the  relations  might  come  and  comfort  him, 
though  being  out  of  prison,  no  one  but  his  wife  durst  do  it. 

'The  case  2  Inst.  589,  altered  by  the  Statute  de  Frangen.  Prison.  Poulton  De 
Pace  Kegis  147.     Breach  of  a  prison  felony,  where  a  felon  escapes. 

Assisting  a  felon  attended  with  the  same  inconvenience,  Hale's  PI.  Cor.  116,  to 
rescue  a  felon,  felony. 

The  person  assisting  contracts  the  same  guilt  as  the  person  had  who  by  his  means 
escaped.  The  law  communicates  the  crime  of  the  prisoner  escaping  to  the  person 
assisting  therein.     Stanf.  43.     Poulton  144.     Hale  107. 

That  B.  was  in  this  case  capable  of  being  an  accessary,  and  therefore  could  not  be 
looked  on  as  a  bare  accessary  himself. 

Chief  Justice  :  If  this  be  a  rescue,  without  doubt  he  is  a  principal.  Answer.  It  is 
found  that  Burridge  was  in  the  same  prison,  and  he  must  be  understood  to  be  present, 
and  if  present  he  must  be  a  principal,  tho'  it  be  only  an  escape. 

[203]  If  one  be  present  ready  to  aid  in  a  felony,  though  he  does  nothing,  he  is 
a  felon. 

But  if  he  was  to  be  considered  only  as  an  accessary,  the  word  accessary  is  no 
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technical  word,  and   then   he  is  indicted   as  an  accessary,  to  shew  that  the  word 
accessary  is  not  used.     Tremain,  288,  33.     Hawkins's  PI.  Cor.  2d  part  315. 

Upon  the  whole  he  hoped  the  indictment  was  sufficient ;  but  if  the  Court  should 
be  of  opinion  it  was  not,  he  said  the  prisoner  must  be  tried  again  ;  and  so  was  the 
case  of  The  King  against  Kith,  Holt  Chief  Justice. 

Mr.  Serjeant  Hawkins  for  the  prisoner  :  It  is  given  up  that  this  is  not  an  offence 
on  the  statute,  indeed  the  indictment  is  not  on  the  statute. 

Then  as  to  common  law,  the  sentence  of  transportation  is  a  statute-pardon  by 
construction  ;  burning  was  instead  of  purgation,  and  now  transportation  instead  of 
burning.  But  it  is  the  judgment  given  that  the  party  shall  be  burnt,  etc.  not  the  act 
of  burning,  etc.  that  makes  the  constructive  pardon. 

But  it  is  objected,  that  the  Statute  Geo.  4,  expressly  says  the  serving  the  term  of 
.seven  years,  or  other  term  of  transportation,  shall  be  the  pardon  ;  and  that  these 
affirmative  words  imply  a  negative.  But  he  insisted  it  was  not  so  in  this  case ;  this 
was  no  new  law,  it  only  varies  the  punishment ;  and  as  to  the  argument  drawn  from 
the  Statute  of  Uses,  that  is  because  a  difTerent  construction  would  do  manifest  violence 
to  the  words  of  the  statute,  but  in  this  it  will  not. 

As  to  the  argument  ab  inconvenienti,  that  the  party  would  go  off  unpunished,  it 
is  a  very  great  misdemeanor,  but  not  felony. 

Insisted  the  allowance  of  clergy  was  a  pardon  sub  modo,  and  transportation  the 
terms  of  it,  and  then  that  P.  was  not  a  felon  at  the  time  of  his  escaping,  nor  was  so 
by  the  act  of  escaping,  nor  can  B.'s  assisting  him  in  it  make  him  a  felon. 

Said  the  want  of  the  words  vi  and  armis  in  the  indictment  was  fatal,  and  many 
indictments  for  lesser  matters  had  been  quashed  for  lack  of  them  ;  that  the  case  cited 
on  the  other  side,  where  there  were  the  words  riotously  and  routously,  is  very 
different,  for  these  words  imply  a  force  ex  vi  termini. 

But  the  aiding  charged  in  this  indictmetit  might  be  without  force,  it  might  be  by 
persuasion,  by  interest,  by  gifts,  etc.  He  admitted  that  breaking  a  prison  was  felony 
at  common  law,  but  there  is  nothing  of  that  found  here. 

Insisted,  that  the  want  of  shewing  that  B.  knew  that  P.  was  convicted  of  felony 
was  likewise  fatal.  All  the  precedents  have  the  word  sciens,  even  those  cited  by  Mr. 
Williams,  Co.  Entr.  56,  pi.  5,  57,  pi.  6.  Rast.  Entr.  153,  pi.  3,  47,  51,  15.  Offic. 
Cier.  Pac.  230,  etc.  Lady  Lawley's  case  in  this  Court. 

As  to  the  presumptive  knowledge  contended  for  in  persons  being  in  the  same 
county,  Fitz.  tit.  Coron.  377. 

Besides,  where  that  doctrine  is  laid  down,  it  does  not  appear  it  is  intended  as  any 
thing  more  than  evidence  of  knowledge.  Dyer  155,  pi.  .  Cromp.  43.  Stanf.  41. 
Besides,  these  are  not  judicial  opinions,  Stanf.  PI.  Cor.  96,  d.  cites  the  Year  Book, 
8  E.  3,  6.     7  H.  6,  42,  pl.  18. 

Nothing  can  be  intended  which  is  the  very  jet  of  the  thing,  but  it  does  not  appear 
the  now  prisoner  lived  in  the  county,  and  then  this  doctrine  does  not  hurt  him. 
H.  PI.  Coron.  219,  and  in  Bracton  the  word  scienter  is  used. 

3  Inst.  133,  it  is  laid  down  as  a  maxim. 

It  is  concluded  that  B.  was  a  principal  felon  in  the  case,  no  one  case  cited  that 
makes  him  so. 

P.  was  no  such  felon  for  escaping,  and  as  to  the  case  cited,  that  it  was  not 
necessary  a  man  should  be  called  an  accessary,  he  agreed  the  precedents  cited,  but 
said  those  very  precedents  proved  the  word  scienter  ought  to  have  been  in  the 
indictment. 

The  knowing  that  P.  was  a  felon  seems  to  be  the  essence  of  the  offence,  and  saying 
that  B.  feloniously  aided  P.  to  escape  proves  nothing. 

Upon  the  whole,  here  is  a  man  adjudged  to  be  transported,  is  aided  to  escape  by 
the  defendant,  not  said  with  force  and  arms,  not  said  he  knew  him  to  be  a  felon,  nor 
how  the  escaping  happen'd. 

Hoped  the  indictment  was  not  good,  and  that  if  it  had  been  so,  yet  that  in  this 
case  [204]  there  is  no  room  to  charge  the  defendant  as  a  felon,  though  he  might  be 
punished  another  way. 

Mr.  Williams  replied :  The  Statute  4  Geo.  and  all  the  authorities  cited  by  me,  are 
contrary  to  this  doctrine,  that  the  judgment  amounts  to  a  pardon.     Stanf.  and  Hale 


206  SESSIONS    CASES    ADJUDGED   IN    THE  SESS.  CAS.  205. 

express  as  to  the  notice.  To  persons  within  the  same  county  no  case  cited  to  the 
contrary. 

Insisted  on  the  inconvenience  of  the  case  between  the  judgment  and  the  time  of 
transportation,  according  to  what  was  contended  for. 

In  Hilary  term  following  the  Lord  Chief  Justice  delivered  the  opinion  of  the  Court 
to  the  effect  following : 

Many  objections  have  been  made  in  the  argument  to  this  indictment,  which  must 
be  first  considered  ;   if  that  be  bad,  the  finding  of  the  jury  cannot  help  it. 

First,  what  crime  is  charged. 

Secondly,  whether  well  charged. 

As  to  the  first,  it  is  conjecture  and  nothing  more ;  the  indictment  was  found  on 
the  6th  of  Geo.  1,  e.  23,  but  the  fact  not  set  out  so  as  to  bring  the  prisoner  within 
that  law. 

But  it  has  been  insisted  on  either  that  this  is  a  new  principal  felony  distinct  from 
P.  or  an  accessary  to  P.  after  the  fact. 

No  colour  to  support  the  indictment  as  to  the  breach  of  the  prison,  for  no  breach 
of  the  prison  is  laid  ;  which  is  absolutely  necessary.  Stanf.  31  a.  2  Inst.  Hale's 
Pleas  of  the  Crown  108. 

All  agree  an  actual  breaking  must  be  alledged. 

They  were  also  of  opinion  it  is  not  a  good  indictment  for  a  rescue,  recussit  not 
used.  Dyer  1646.  West's  Precedents,  tit.  Indictment  196,  181.  This  might  be  an 
escape  with  the  assent  of  the  gaoler,  and  no  force  used. 

But  it  was  urged  this  was  equally  inconvenient;  we  cannot  make  new  felonies,  it 
is  our  business  jus  dicere,  not  jus  dare. 

As  to  his  being  accessary  after  the  fact,  all  of  opinion  a  man  may  become  a  felon 
after  the  fact,  by  assisting  in  an  escape  of  felon,  receiving,  etc.  Before  the  statute 
1  Anne,  c.  9.  Accessary  in  the  instances  therein  mentioned  could  not  be  arraigned. 
But  that  was  remedied  by  this  Act. 

First  objection ;  that  P.  was  no  felon  at  the  time  of  the  escape ;  this  opened 
a  wide  field  of  argument,  but  he  would  not  enter  into  that,  but  refer  to  three  cases, 
Hobb.  p.  288,  Searl  and  JFilliams ;  Keeling  93,  Armstrong  and  Lisle;  vol.  4,  State 
Trials,  p.  383,  Lord  JFaruick's  case. 

Before  the  Statute  of  Geo.  1,  if  offender  had  escaped  before  actual  burning  he  had 
remained  a  felon  convict.  But  it  was  objected  in  Searl  and  JFilliams,  that  Searl  was 
intitled  to  his  statute-pardon,  though  not  actually  burnt.  But  Searl  was  a  clerk  in 
holy  orders,  and  therefore  not  to  be  burnt. 

Second  objection  ;  the  King  may  pardon  the  burning,  and  the  offender  shall  be 
considered  as  having  satisfied  the  law. 

But  here  the  pardon  is  substituted  in  the  place  of  the  punishment. 

The  judgment  of  transportation  was  urged  to  be  sufficient,  though  not  actually 
transported.  But  for  this  no  authority  ;  the  precedents  are  otherwise,  so  is  Armstrong 
and  Lisle  in  Keeling,  4  Co.  45,  46.  And  what  said  by  Lord  Holt  in  the  above  case  does 
not  prove  that  actual  burning  is  not  necessary,  but  only  that  the  party  shall  not  be 
injured  by  the  delay  of  the  Court;  therefore  was  clear  that  a  bare  judgment  of  trans- 
portation was  nothing  to  amount  to  a  statute-pardon  ;  it  might  as  well  be  urged  that 
the  prayer  of  pardon  should  be  sufficient. 

What  alteration  then  has  the  Statute  of  Geo.  1,  made,  the  words  and  intention 
are  very  plain,  judgment  of  transportation  only  in  the  place  of  the  judgment  for 
burning ;  and  actual  transportation  and  service  in  the  stead  of  actual  burning. 

Nothing  can  be  plainer  than  this  Act,  the  service  of  the  term  of  transportation  is 
that  which  clears  the  offence. 

But  it  was  objected,  these  are  only  affirmative  words,  and  therefore  do  not  repeal 
the  force  of  a  term  and  law.  But  this  aftirmation  explains  the  former  part  of  the 
same  law.  [205]  But  what  is  the  discharge  before  so  much  relied  on  ?  It  is  the 
judgment  of  transportation  which  must  be  carried  into  execution,  so  that  it  is  only 
a  pardon  sub  modo. 

But  the  judgment  of  the  Court  will  be  on  the  indictment,  it  must  be  on  the  second 
part.     All  of  opinion  that  the  indictment  is  materially  defective. 

Not  said  prisoner  know  P.  was  a  felon,  Bract,  c.  13.  Stanf.  41,  6.  3  Inst.  138. 
Hale's  PI.  Cor.  216.     East.  Precedents  43.     Co.  Entr.  5. 
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What  was  attempted  to  cure  this  will  not  do.  Burridge  being  a  fellow  prisoner 
with  P.  is  only  evidence  of  notice,  and  therefore  not  sufficient  for  the  Court  to  give 
judgment  on.  King  and  Huggins,  lately  in  this  Court.  Another  objection,  that  P. 
was  convicted  in  the  same  county  with  B. 

Fitz.  tit.  Cor.  .377.  Stanf.  41,  6.  Hale's  Pi.  Cor.  218.  Said  he  had  looked  into 
Maynard  E.  and  could  not  find  it,  and  the  note  was  very  loose  in  Fitz.  and  without 
mentioning  notice ;  but  if  it  had  been  mentioned  in  two  or  three  books,  it  would  be 
harsh  law. 

And  it  seemed  strange  how  it  could  be  so  at  common  law,  for  before  the  Statute 
of  Ed.  6,  it  was  not  an  offence  for  a  pei-son  in  one  county  to  be  accessary  to  a  felony 
in  another.  Hale  seems  of  a  different  o|)iiiion.  But  if  this  be  legal  notice,  it  is  not 
sufficient  without  actual  notice.     Lamb.  2G3. 

An  outlawry  or  attainder  may  be  evidence  to  a  jury,  but  is  not  sufficient  to 
amount  to  an  actual  change  of  notice. 

But  this  is  not  strictly  laid  to  be  done  in  the  same  county  ;  it  is  not  Ilchester  in 
the  county  aforesaid,  but  only  Ilchester  aforesaid,  and  they  could  not  take  notice  that 
the  whole  town  of  Ilchester  was  in  the  county  of  Somerset,  1  Syd.  34.5,  at  Salop, 
without  saying  in  the  county  aforesaid,  is  well  enough  in  a  declaration,  but  not  in  an 
indictment.     In  King  and  Fossd  it  is  held  ill. 

Not  alledged  P.  was  in  prison  at  the  time  of  his  escape  for  any  felony  ;  so  being 
in  custody  as  aforesaid  is  only  found  by  the  jury,  and  not  sufficient ;  and  as  to  the 
objection  for  want  of  vi  and  armis,  whether  aided  by  the  Statute  H.  8,  is  a  question 
of  great  consequence.  The  cases  are  very  various,  and  therefore  he  would  not  give 
judgment  on  that  till  a  case  should  happen  wherein  it  was  absolutely  necessary,  which 
is  not  in  this,  because  there  are  several  other  faults. 

All  of  opinion  to  discharge  the  prisoner,  and  not  barely  to  quash  the  indictment, 
only  one  authority  for  it.  Skin.  5  Mod.  Kent's  case,  no  judgment  entered  ;  said  he  had 
a  manuscript  of  it  there,  it  was  clear  the  prisoner  was  a  felon,  though  uncertain  of 
what  sort. 

But  here  is  no  felony  found  ;  suppose  demurrer,  acquittal  must  have  been  the 
judgment,  and  so  it  must  now. 

No  inconvenience,  for  this  acquittal  will  not  be  a  bar  to  an  indictment  properly 
laid,  to  create  a  different  offence,  though  it  will  to  the  same  offence.  Judgment  for 
the  defendant. 

Afterwards  it  was  moved  that  the  prisoner  might  not  be  discharged,  being  charged 
with  a  misdemeanor,  besides  the  special  verdict  for  felony. 

Chief  Justice  :  If  he  is  charged  with  any  thing  else,  we  shall  not  discharge  him 
from  that,  but  called  for  the  return  of  the  habeas  corpus,  which  not  being  in  Court 
was  sent  for,  and  it  appeared  he  was  charged  by  a  warrant  for  a  misdemeanor ; 
and  so 

By  the  whole  Court:  Let  the  prisoner  be  discharged  from  the  commitment  on  the 
special  verdict,  and  remanded  on  the  other  matter. 

Michaelmas,  Eighth  of  George  the  Second. 

The  King  against  The  Justices  of  Somerset. 

This  came  on  in  the  paper  on  a  return  to  a  writ  of  mandamus,  granted  by  the 
Court  to  the  justices  of  Somersetshire  generally,  or  to  some  of  them,  to  grant  a 
warrant  of  distress  against  two  persons,  formerly  overseers  of  the  poor  of  the  parish 

of  in  the  county  of  Somerset,  to  levy  the  sum  of  thirty  pounds  seventeen 

shillings  and  eleven  pence  (which  appeared  to  be  in  their  hands)  of  the  parish  money. 
And  the  mandamus  suggested  that  these  two  overseers  had  made  an  account  for 
money  by  them  collected  for  such  a  year,  [206]  according  to  the  form  of  the  statute 
in  that  case  made,  etc.  upon  which  account  there  appeared  a  ballance  as  above,  which 
they  had  refused  to  deliver  over  to  the  succeeding  overseers ;  that  application  had 
been  made  to  the  justices  for  a  warrant  of  distress  which  they  had  neglected  to 
issue,  directs  them  or  some  of  them  to  grant  such  warrant,  or  shew  cause  to  the 
contrary,  etc. 
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They  return,  that  at  a  vestry  of  the  said  parish  held  at  such  a  time,  an  order  was 
made  for  the  said  two  overseers  to  employ  an  attorney  who  was  to  commence  a  suit 
for  the  recovery  of  some  charity-money  formerly  given  to  the  said  parish  ;  that  the 
said  attorney  had  been  accordingly  employed,  and  that  the  said  overseers  had  paid 
his  bill  to  such  an  amount,  etc. 

Mr.  Gapper :  This  is  no  return  at  all  to  the  writ,  which  directs  them  to  grant 
a  warrant  of  distress,  for  if  the  fact  of  the  return  which  is  made  is  true,  it  is  an  illegal 
act,  and  such  a  one  as  is  not  binding.  A  vestry  cannot  order  money  in  the  hands  of 
the  overseers  of  the  poor  to  be  employed  in  any  other  manner  than  as  the  Statute  of 
Elizabeth  directs,  and  therefore  hoped  a  peremptory  mandamus  should  be  awarded. 

Several  exceptions  were  taken  to  the  writ,  but  it  was  insisted,  that  the  matter 
returned  was  proper.  The  Statute  of  Eliz.  directs  the  overseers  to  account  for  all 
monies,  and  other  things  concerning  their  office,  and  which  having  according  to  the 
return  exhausted  all  the  money  in  their  hands ;  there  did  not  remain  any  for  them  to 
account  for;  at  least  as  they  had  paid  this  under  an  order  of  the  parish  in  vestry 
assembled,  it  was  a  good  account  of  it. 

Exception  ;  that  it  did  not  appear  either  by  the  suggestion  of  the  writ  or  return, 
that  an  account  had  been  duly  taken.  Nor  is  it  said  that  either  of  the  justices  was  of 
the  quorum,  as  the  Act  directs. 

That  the  writ  was  too  general,  to  do  and  perform  such  other  things  as  should  be 
done  and  performed.  Whereas  the  two  old  overseers  could  only  be  obliged  to  pay 
over  the  money,  and  there  was  nothing  else  for  them  to  do ;  hoped  the  writ  was 
erroneous,  or  that  the  Court  would  be  of  opinion  that  the  return  was  sufficient,  and 
that  a  peremptory  mandamus  should  not  go,  which,  if  it  did,  would  be  to  oblige  these 
persons  to  pay  over  this  money  again,  and  leave  them  without  any  remedy  whereby 
they  might  be  reimbursed. 

Lord  Chief  Justice  :  The  return  is  certainly  bad,  for  the  vestry  had  no  power  to 
direct  such  an  application  of  the  money,  but  it  must  be  accounted  for  according  to  the 
Act.  Indeed  rates  made  for  the  repair  of  the  church,  etc.  are  to  be  accounted  for  in 
the  Spiritual  Court.  But  in  that  case  it  is  provided  by  the  Act,  that  the  parish  may 
settle  that  account  amongst  themselves,  which  will  be  good  as  to  the  objection,  that 
the  writ  is  directed  too  general,  it  is  to  the  justices  of  the  county  at  large,  and  it  is 
supposed  that  such  justices  as  are  proper  according  to  the  statute,  will  execute  the 
writ ;  then  the  act  to  be  done  is  particularized,  and  as  to  the  general  words  at  the 
conclusion  of  the  writ,  it  is  the  constant  form  of  mandamus. 

Upon  the  whole  thought  a  peremptory  mandamus  should  go. 

And  by  the  whole  Court :  Let  there  be  a  peremptory  mandamus. 

The  Same  Term. 

The  King  against  Reading. 

General  order  of  bastardy ;  appeal  to  the  next  General  Quarter-Sessions  by  the 
defendant,  who  make  an  order  and  set  out,  that  it  appears  that  by  the  order  of 
bastardy  the  defendant  was  adjudged  to  be  the  putative  father  of  a  child  begotten  on 
M.  Almont  wife  of  J.  Almont  of  Sherburn  in  the  said  county.  The  said  M.  Alraont 
gave  evidence  that  the  said  Thomas  Reading  had  carnal  knowledge  of  her  body  in 
or  about  August  1732,  at  Sherburn  aforesaid,  and  several  times  since;  and  that  her 
husband  had  no  access  to  her  from  the  month  of  May  1731,  to  the  time  of  her 
examination  in  that  Court,  being  the  third  of  October  1733  ;  and  that  the  said 
T.  Reading  was  the  father  of  the  said  child ;  of  which  things  she  the  said  Mary  was 
the  only  evidence.  And  it  also  appearing  to  the  Court,  by  evidence  given  before  the 
said  Court,  that  the  said  J.  Almont  the  husband  was  frequently  in  the  county  of 
Berks,  six  or  seven  miles  distant  from  Sherburn,  where  the  said  Mary  at  [207]  that 
time  inhabited,  and  that  J.  A.  is  now  living,  and  that  the  said  Mary  was  married  to 
him  before  she  was  begot  with  child  ;  and  this  being  a  cause  tried  at  this  Michaelmas 
Sessions,  it  became  a  question  whether  the  said  Mary  was  a  competent  witness  to 
prove  her  husband  had  no  access  to  her,  which  is  submitted  to  the  determination  of 
the  Judges  who  last  came  the  Oxford  Circuit. 
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At  the  next  General  Quarter-Sessions  another  order  is  made,  reciting  the  appeal 
to  the  last  sessions  and  the  order  of  bastardy,  and  that  the  Judges  had  declined 
giving  their  opinions  upon  the  said  facts.  And  the  appeal  came  on  at  this  sessions 
to  be  reheard.  It  appeared  to  the  Court  by  other  evidence  that  the  said  J.  A.  was 
from  the  month  of  June  to  Michaelmas  following,  or  thereabouts,  at  or  near 
Southampton,  and  that  the  said  M.  A.  was  all  that  time  at  Sherburn  aforesaid, 
whereby  it  was  adjudged  that  they  could  not  in  that  time  be  together,  so  as  for  the 
said  J.  A.  to  be  the  father  of  the  child  ;  whereupon  it  appeared  to  this  Court,  upon 
the  oath  of  the  said  other  witnesses,  and  of  the  said  Mary  Almont,  that  the  said 
T.  Reading  was  the  father  of  the  said  child  ;  therefore  it  is  ordered  by  the  Court, 
that  the  said  order  made  by  the  said  two  justices  of  the  peace  be  and  is  confirmed. 
These  orders  being  removed  into  this  Court,  several  exceptions  were  taken  thereto ; 
but  the  material  exception,  and  that  upon  which  the  principal  question  arose  wa.s, 
whether  the  wife  could  be  admitted  as  an  evidence  to  bastardize  her  own  children  ? 
and  it  was  said  to  be  against  the  rule  of  the  law  that  she  should  be  evidence  for  or 
against  her  husband  ;  and  the  reason  of  the  law  was,  that  in  case  she  was  to  be 
evidence  against  her  husband,  as  she  must  be  if  she  could  be  an  evidence  for  him, 
it  would  be  the  occasion  of  great  strife  and  contention,  and  intirely  destroy  that 
harmony  which  ought  to  subsist  betwixt  man  and  wife.  That  in  law  they  were 
considered  as  one  flesh,  though  with  two  souls,  according  to  my  Lord  Coke. 

That  of  all  things  she  ought  not  to  be  admitted  as  a  witness  in  this  case  to 
bastardize  her  own  child,  who  perhaps  might  be  intitled  unto  considerable  possessions 
by  descent,  which  might  by  this  means  be  taken  from  him. 

On  shewing  cause  it  was  insisted,  that  the  original  order  of  bastardy  was  right, 
and  that  as  to  the  sessions  orders  which  were  admitted  to  be  bad,  agreed  they  should 
be  quashed  ;  but  then  as  they  were  nought  in  themselves,  insisted  that  the  Court 
ought  not  to  take  any  notice  of  anything  in  them  ;  as  in  the  case  of  a  bad  plea,  which 
if  bad,  the  matter  in  it  was  not  regarded  by  the  Court.  Upon  the  whole  it  was  said, 
some  fault  ought  to  be  shewn  in  the  original  order,  without  having  any  recourse  to 
the  matter,  which  was  disclosed  by  the  sessions  orders. 

But  the  whole  Court  were  clear  of  opinion,  that  they  must  regard  the  special 
matter  stated  to  them  by  the  sessions,  whether  the  orders  were  good  or  not,  and  held 
that  the  wife  could  be  a  witness  to  no  other  fact  in  this  case  but  that  of  incontinence, 
which  she  was  to  be  admitted  to  be  from  the  necessity  of  the  thing,  but  not  to  the 
absence  of  her  husband,  which  might  properly  be  proved  by  other  witnesses ;  and 
likened  it  to  the  case  of  hue  and  cry,  where  the  person  robbed  shall  be  admitted  a 
witness  of  the  fact  of  robbery,  but  not  to  prove  any  other  matter  relating  thereto, 
viz.  in  what  hundred  the  place  was,  etc.  because  that  may  be  proved  by  others. 

The  objection  taken  to  the  sessions  orders  arose  from  this,  that  the  first  sessions 
to  which  the  appeal  was  made,  after  having  stated  the  evidence,  and  that  a  question 
had  arose,  whether  the  wife  could  be  a  witness  in  this  case,  and  that  they  agreed  to 
refer  that  question  to  the  Judge  who  last  went  the  O.xford  Circuit,  without  determin- 
ing any  thing,  or  adjourning  the  further  consideration  of  the  appeal  to  any  further 
time. 

Afterwards,  at  the  next  Quarter-Sessions,  taking  notice  that  the  Judges  had 
declined  to  give  any  opinion,  and  that  they  had  then  reheard  the  said  appeal,  they 
confirm  the  order  of  two  justices. 

So  that  the  first  sessions  determined  nothing,  nor  did  they  adjourn  the  appeal  to 
the  next,  and  the  next  had  no  authority  to  take  up  the  matter  as  a  new  cause ;  and 
it  was  said  in  a  late  case  of  the  justices  of  Salop.  An  appeal  had  been  made  from 
the  poor's  rate  to  the  sessions,  and  it  appeared  the  sessions  had  adjourned  the  further 
consideration  of  the  matter  to  the  next  day.  But  it  did  not  appear  that  the  sessions 
was  at  the  same  time  ad-[208]-journed,  and  they  were  forced  to  get  an  affidavit  that 
the  sessions  continued  the  next  day,  and  they  got  a  new  certiorari  to  return  that 
fact.  Upon  the  whole  it  was  insisted,  to  make  the  last  sessions  order  good,  that  an 
adjournment  should  have  been  made  of  this  appeal. 

In  Hilary  term  following,  order  of  sessions  was  quashed  ;  because  not  properly 
adjourned,  as  was  likewise  the  order  of  two  justices,  by  consent  of  council,  and 
defendant  entered  into  recognizance  to  appear  at  sessions,  and  abide  such  new  order 
as  the  justices  should  make  on  him. 


210  sessions  cases  adjudged  in  the  sess.  cas.  209. 

Hilary,  Eighth  of  George  the  Second. 
The  King  against  Bartlett. 

An  order  had  been  made  on  overseers  to  pay  over  fifty-six  pounds  to  the  succeed- 
ing overseers  on  the  43d  of  Eliz. 

Appeal  to  the  sessions,  who  confirmed  the  order,  and  for  non  compliance  made  an 
order  against  the  defendant  for  an  attachment  for  a  contempt. 

Moved  to  quash  this  order  for  an  attachment  on  the  common  principle,  that  the 
sessions  has  no  power  to  award  an  attachment.  But  the  party  ought  to  have  been 
indicted. 

To  which  it  was  answered,  that  the  Statute  of  Eliz.  gives  the  sessions  a  general 
jurisdiction  to  make  such  order  as  to  them  should  seem  meet.  And  though  in 
general  he  admitted  the  sessions  could  not  award  an  attachment ;  yet  under  this  Act 
they  had  a  general  authority,  and  as  a  Court  of  Record  they  might  award  an  attach- 
ment for  a  contempt. 

But  by  the  Court:  They  cannot  award  an  attachment;  said  they  would  not 
determine  how  it  would  have  been  if  they  had  committed  him,  but  the  ordinary  and 
proper  method  is  by  indictment.     Order  quashed. 

The  Same  Term. 
The  King  against  The  Justices  of  the  Peace  of  Lancashire. 

A  rule  had  been  made  for  shewing  cause  why  a  mandamus  and  the  return  thereof, 
which  was  for  the  appointing  of  overseers  for  the  township  of  Spotland,  should  not 
be  taken  off  the  file  ;  the  reason  of  the  application  for  this  was  because  the  rule  of 
Court  did  not  warrant  the  issuing  the  writ,  which  was  to  appoint  overseers  for  the 
further  side  of  Spotland.  The  rule  of  Court  was  to  appoint  overseers  for  the  town- 
ship of  Spotland  in  general. 

But  on  shewing  cause  it  was  said  that  a  recoi'd  was  not  to  be  taken  off  the  file, 
but  on  some  very  extraordinary  occasion  ;  and  if  the  writ  issued  erroneously,  advan- 
tage should  have  been  made  of  that  before  the  return  made. 

Lord  Chief  Justice :  The  writ  not  being  according  to  the  rule  was  not  to  be 
objected  to  now,  they  having,  by  making  a  return,  submitted  to  it,  and  on  the  merits 
in  this  case  the  mandamus  will  give  no  right,  if  there  should  come  out  to  be  none  for 
applying  distinct  overseers  for  the  hamlet  or  vill  of  the  further  side,  etc.  Eule 
discharged. 

The  Same  Term. 
The  King  against  Finch. 

Indictment  against  the  defendant  for  exercising  the  trade  of  a  grocer. 

Mr.  Serjeant  Hawkins  moved  to  quash  it  on  two  exceptions. 

First  exception  ;  that  it  is  laid  that  defendant  between  the  4th  of  September 
and  the  day  of  the  caption,  viz.  for  seven  months  and  more,  did  exercise  the  trade  of 
a  grocer,  which  does  not  shew  the  commencement. 

Second  exception  ;  it  should  be  within  England  and  Wales. 

Mr.  Wyrley  in  support  of  the  indictment  said,  that  though  it  was  not  so  accurate 
as  it  should  be,  yet  it  was  sufficiently  certain  as  to  the  time,  which  is  only  matter  of 
form ;  that  the  4th  of  September  must  mean  the  4th  of  September  last.  Several 
cases  more  uncertain  have  been  held  good,  as  in  cases  of  convictions  of  deer  stealing, 
between  such  a  time  and  such  a  time,  good,  Carth.  501,  and  Salk.  Cro.  Jac.  365. 
2  Lev.  71,  The  King  and  Lady  Broughton. 

[209]  Mr.  Proctor  on  the  same  side  :  The  indictment  appears  to  be  found  the  26th 
of  April. 

Lord  Chief  Justice  :  There  cannot  be  a  plainer  exception  than  this,  for  though  a 
particular  day  cannot  be  laid,  by  reason  of  the  continuance  of  time,  but  the  terminus 
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a  quo  ad  quem  must  be  certain.  It  is  true  in  the  Exchequer  the  course  is  on  informa- 
tions, to  lay  between  such  a  time  and  such  a  time  ;  but  the  reason  is  because  a  common 
informer  must  come  within  a  year ;  but  this  would  not  have  been  good,  because  it 
would  not  appear  when  the  year  commenced. 

Nothing  in  the  second  exception.     But  the  Court  quashed  it  on  the  first. 

Note  ;  the  caption  was,  that  at  the  sessions  at  Wokingham,  the  26th  of  April  the 
7th  of  George  the  Second,  etc.  It  is  presented  that  Thomas  Finch,  who  on  the  5th 
day  of  January  5  Eliz.  did  not  lawfully  use  or  exercise  any  art,  mystery  or  manual 
occupation,  within  England  and  Wales,  did  afterwards,  that  is  to  say  between  the  4th 
day  of  September  and  the  day  of  the  caption  of  this  indictment,  that  is  for  the  space 
of  seven  months  and  more,  by  force  and  arms,  etc.  in  the  town  of  Wokingham  afore- 
said, in  the  county  of  Berks  aforesaid,  use  and  exercise  for  his  own  proper  lucre  and 
profit,  the  art,  mystery  and  maimal  occupation  of  a  grocer,  being  an  art,  mystery  or 
manual  occupation  used  and  occupied  within  the  kingdom  of  England,  on  the  same 
12th  day  of  January,  etc.  in  the  said  5  Eliz.  in  which  he  was  not  educated  for  seven 
years  as  an  apprentice,  against  the  peace  and  form  of  the  statute. 


Easter,  Eighth  of  George  the  Second. 
The  King  against  The  Inhabitants  of  Oulton. 

Moved  to  quash  an  order  of  two  justices,  the  sessions  confirming  it,  who  state 
specially  that  Aylmer  the  father  was  settled  in  Oulton,  that  after  his  death  the  mother 
with  her  children  removed  to  Burnham  Overy,  where  she  had  a  copyhold  estate  of  her 
own,  and  lived  there  three  months.  The  justices  were  of  opinion  that  this  gained  no 
settlement  for  the  children. 

He  said  it  had  been  often  determined  that  children  going  with  the  mother  did 
gain  a  settlement,  and  cited  Woodend  and  Paulesberry,  Mich.  13th  Geo.  1,  and  St.  George's 
Southtvark,  and  St.  Catherine's,  Mich.  1  Geo.  1. 

Upon  the  return  of  the  certiorari  in  t;his  case  there  appeared  to  be  a  bill  of  excep- 
tions signed  by  counsel,  because  the  sessions  refused  to  state  the  matter  specially, 
which  was  rather  in  the  nature  of  a  special  case,  not  being  a  formal  bill  of  exceptions, 
which  the  Court  seemed  to  think  was  an  improper  way,  and  that  this  did  not  bring 
the  special  case  before  the  Court,  but  gave  time  to  see  if  they  could  not  take  any  new 
exception. 

Afterwards,  in  Trinity  term  following,  exceptions  were  taken  to  the  return  of  the 
certiorari,  which  returned  the  orders  and  the  paper  with  the  counsel's  exceptions. 
That  this  was  at  an  adjourned  sessions,  and  it  did  not  appear  that  this  cause  was 
adjourned,  and  had  a  rule  on  the  clerk  of  the  peace  and  the  justices,  to  shew  cause 
why  the  return  should  not  be  amended. 

As  to  the  adjournment  it  appeared  right. 

It  was  said,  on  the  shewing  cause  why  the  return  should  not  be  amended,  that  if 
this  method  prevailed,  the  tendering  exceptions  at  the  sessions,  if  they  are  to  be 
incorporated  into  the  body  of  the  sessions  order,  will  be  a  constant  method  to  have 
the  matter  special,  whether  the  sessions  make  a  special  order  or  not ;  and  then  what- 
ever should  become  of  the  question,  whether  a  bill  of  exceptions  lies  to  the  sessions, 
it  will  be  entirely  useless. 

Chief  Justice  said  it  did  appear  the  sessions  had  determined  wrong  no  doubt. 
But  the  question  was  what  the  Court  could  do ;  at  length  said  they  would  inlarge 
the  rule  for  the  clerk  of  the  peace,  and  directed  the  parish,  in  favour  of  which  the 
order  was  affirmed,  to  shew  cause ;  also  why  the  return  should  not  be  amended. 


The  Same  Term. 

St.  Peter's  and  Old  Swynford. 

Mr.  Taylor,  to  shew  cause  why  an  order  of  sessions  should  not  be  quashed,  which 
had  quashed  an  order  of  two  justices  in  bastardy,  insisted  that  by  the  order  of  two 
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[210]  justices  it  did  not  appear  who  Joseph  Ask  was,  Hannah  Ask  not  being  said  to 
be  a  single  woman. 

An  appeal  to  sessions,  and  the  case  stated  specially,  Hannah  Ask  the  mother  being 
dead,  he  further  insisted  that  Joseph  Haighinton  the  father  could  not  be  an  evidence  to 
bastardize  the  son  ;  and  it  not  being  said  Hannah  was  a  single  woman,  she  might  be 
married  to  another  man.  That  a  bastard  is  no  man's  son,  and  therefore  it  is  improper 
to  call  him  Joseph  the  son  of  Joseph  Haighinton  in  the  order;  and  after,  Joseph  Ask 
in  the  same  order,  so  that  it  does  not  appear  who  Joseph  Ask  is. 

It  is  laid  down  in  Dalton,  that  no  evidence  can  be  given  of  a  person's  being  a 
bastard  but  by  the  mother. 

The  order  of  two  justices  is  a  bad  order,  and  the  sessions  have  done  right  to 
discharge  the  same. 

Chief  Justice  :  There  is  no  foundation  for  sessions  to  quash  this  order,  the  justices 
have  adjudged  him  a  bastard,  though  they  have  gone  further  than  they  need  have  done. 

I  see  no  reason  why  the  father  should  be  thought  an  incompetent  witness,  for  in 
this  case  his  evidence  could  no  way  discharge  himself,  but  he  remains  liable  to  maintain 
the  bastard. 

Court  quashed  the  order  of  sessions,  and  affirmed  that  of  two  justices. 


The  Same  Term. 

The  King  against  Spalding. 

Lincoln  Holland. — To  the  Churchwardens  and  Overseers  of  the  Poor  of  the  Parish 
of  Spalding  in  the  Parts  aforesaid,  and  also  to  the  Churchwardens  and  Overseers 
of  the  Parish  of  Bourn  in  the  County  of  Lincoln,  or  any  of  them. 

Whereas  complaint  hath  been  made  by  you  unto  us  whose  hands,  etc.  being  two  of 
His  Majesty's  justices  of  the  peace,  quorum  unus,  for  the  paits  of  Holland  aforesaid, 
that  Henry  Burnham  and  his  wife  lately  intruded  themselves  into  your  said  parish  of 
Spalding,  there  to  inhabit,  etc.  and  are  there  become  chargeable :  and  whereas  upon 
due  examination  and  inquiry  made  into  the  premisses,  and  upon  the  oath  of  Henry 
Burnham  taken  before  us,  it  appears  unto  us,  and  we  accordingly  adjudge  that  the 
said  H.  B.  and  his  wife  are  become  chargeable,  and  that  his  last  legal  place  of  settle- 
ment was  in  the  parish  of  Bourn,  by  being  an  apprentice  in  that  parish  to  one  John 
Lambert  a  glover ;  therefore  we  adjudge  Bourn  aforesaid  to  be  the  place  of  their  legal 
settlement ;  these  are  therefore,  etc. 

From  this  order  of  two  justices  an  appeal  was  made  by  the  parish  of  Bourn  at  the 
Quarter-Sessions  held  at  Spalding  in  and  for  the  said  parts  (the  order  of  sessions 
having  Lincoln  Holland,  to  wit,  in  the  margent)  the  17th  of  January  8  Geo.  2,  before 
A.  B.  etc.  His  Majesty's  justices,  within  the  said  parts  and  county  amongst  others 
assigned,  and  the  sessions  confirmed  it. 

A  rule  had  been  obtained  to  shew  cause  why  these  orders  should  not  be  quashed  ; 
and  now  it  was  moved  to  make  it  absolute. 

It  was  objected,  that  the  City  of  Lincoln  is  a  county,  and  it  should  have  been 
Lincolnshire,  Cro.  Eliz.  606.  1  Ventr.  110.  Trin.  8  Geo.  1,  The  King  and  Inhabitants 
of  Sherrivgham.  Hil.  9  Geo.  1,  The  King  ami  Undcrthwaitc.  Mich.  11  Geo.  1,  Tlie  King 
and  Austin. 

Secondly  ;  whereas  complaint  is  made  by  you.  It  does  not  appear  to  be  on 
complaint  of  the  officers.     Salk.  429.     .5  Mod.  249. 

Thirdly  ;  do  adjudge  are  become  chargeable,  and  not  said  to  whom ;  St.  Nicholas 
in  Gloucester  and  St.  Peter's  Bristol,  Hilary,  11  Geo.  1,  only  a  rule  to  shew  cause. 

Mr.  Parker :  That  the  first  exception  is  good,  that  it  does  not  appear  in  what 
county. 

Secondly  ;  in  the  parts  aforesaid  is  not  sufficient  to  shew  this  to  be  in  the  parts  of 
Holland.     Cro.  Jac.  276. 

Mr.  Wyrley  :  Order  not  on  complaint  of  the  overseers  of  the  poor,  but  of  overseers, 
which  is  wrong.     Salk.  493. 


SE8S.  CAS.  211.  COURT   OF   KINGS    BENCH  213 

[211]  Without  intendment  it  cannot  appear  here  is  any  direction  to  any  officers 
at  all,  so  as  to  say  complaint  is  properly  made. 

The  county  is  not  set  out  at  all,  and  when  it  comes  to  be  recited  it  is  not  said 
that  Holland  is  in  any  county. 

Cited,  The  King  and  Inhabitants  of  Stow,  Hil.  13  Geo.  1. 

The  county  was  in  the  margent,  but  not  in  the  body,  and  a  rule  to  shew  cause. 
Easter,  13  Geo.  1,  The  King  and  Inhabitants  of  Oulton. 

Justices  in  the  county,  instead  of  of  the  county,  was  ill. 

The  Latin  quorum  unus  being  in  is  ill,  unus  not  being  a  technical  word.  The 
justices  have  given  a  wrong  reason,  being  an  apprentice  to  Lambert. 

It  must  appear  the  party  is  likely  to  become  chargeable ;  here  it  is  said  actually, 
which  must  appear.     Garth.  The  King  and  Collington. 

Mr.  Filmer  in  support  of  the  order,  that  the  party's  affidavit  in  the  order  of 
removal  sufficiently  refers;  this  is  the  distinction  between  orders  and  indictments, 
Hilary,  5  Geo.  1,  Farnham  and  JVhiteham,  in  which  case  it  did  not  appear  to  which 
parish  the  party  was  likely  to  become  chargeable,  and  yet  held  good.  That  we  have 
given  an  ill  reason,  but  we  have  shewn  a  good  settlement ;  that  reference  is  sufficient, 
and  complaint  by  you  is  so  likewise. 

As  to  not  being  adjudged  where  chargeable,  it  is  an  adjudication  where  the  recital 
is,  are  become  chargeable. 

As  to  reason,  if  the  justices  have  given  a  bad  one,  the  order  will  fall  to  the  ground, 
but  they  have  given  a  good  one.  As  to  the  order's  being  improperly  directed,  and 
also  to  churchwardens  and  overseers  of  the  parish  ;  but  a  direction  to  churchwardens 
only  would  be  sufficient  as  they  are  overseers.  Mich.  11  Anne,  Crovmlaiul  and  St. 
John  Baptist,  Peterborough. 

Chief  Justice :  As  to  the  first  exception,  that  it  does  not  sufficiently  appear,  etc. 
I  think  it  well  enough  ;  consider  how  it  was  when  in  Latin  ;  the  Court  always  under- 
stood it  to  be  the  county  of  Lincoln,  viz.  Lincoln'  turned  up,  which  Lincolnia  the 
Court  always  understood  the  county  of  Lincoln  ;  when  the  city  was  mentioned,  it  was 
always  civitas  Lincoln'.  We  take  notice  of  the  ridings  of  Yorkshire,  and  so  we  must 
of  those  divisions,  and  that  there  are  justices  for  the  division  called  Holland. 

As  to  the  reason  set  out,  they  have  not  set  out  one  that  would  overthrow  their 
judgment,  but  may  support  it;  therefore  it  is  only  defectively  set  out,  if  on  that 
point. 

But  they  have  adjudged  it  by  being  an  apprentice,  which  is  by  necessary  implica- 
tion a  good  settlement.  Quorum  unus  was  used  in  English  before  the  English  Act, 
therefore  good,  quorum  alone  is  not  technical. 

If  there  had  been  any  other  officer  of  a  parish  called  overseer,  that  had  been  an 
objection. 

As  to  the  adjudication,  are  become  chargeable,  complaint  is  right  there,  but  no 
reference  to  the  adjudication,  therefore  thought  this  not  a  good  adjudication.  But 
if  a  case  has  been  otherwise  adjudged,  I  shall  be  for  agreeing  to  it.  If  we  can 
understand  Lincoln  Holland  to  be  that  division  of  the  county  of  Lincoln,  then  the 
parts  aforesaid  are  right ;  the  rule  was  inlarged  to  consider  cases. 

Afterwards  in  the  same  term,  the  Lord  Chief  Justice  delivered  the  opinion  of  the 
Court  to  the  effect  following. 

Lord  Chief  Justice  :  Two  exceptions  were  made  to  the  original  order. 

First,  Lincoln  Holland  in  the  margent,  and  not  said  in  what  parts,  so  as  to  be 
certain,  by  reference  we  think  this  well  enough. 

King  and  Fosset,  Easter,  13  W.  3,  An  indictment;  and  the  Court  said  in  an 
indictment,  or  an  order,  if  the  county  is  in  the  margent  it  would  be  good  by  reference  ; 
but  in  an  order  it  would  certainly  be  good  by  reference. 

The  King  and  Austin  does  not  come  up  to  this  case,  for  there  was  no  reference  to 
the  county  in  the  margent.  The" King  and  Inhabitants  of  Underthwaite  was  the  same  as 
appears  on  orders  in  the  Crown  Office. 

As  to  the  other  exception,  it  is  more  weighty,  for  it  is  only  said  in  the  recital, 
that  the  poor  person  is  likely  to  become  chargeable  ;  there  the  complaint  is  well 
enough ;  but  the  [212]  adjudication  is  not  sufficient,  for  there  are  no  words  of 
reference;  and  we  are  of  opinion  there  must  be  an  adjudication  of  the  parish  to  which 
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he  is  chargeable  ;  so  was  St.  Peter's  Bristol,  and  St.  Nicholas  Gloucester,  Hil.  11  Geo.  1, 
where  the  recital  was  as  here  ;  and  the  adjudication  was,  and  we  do  accordingly 
adjudge  the  poor  person  to  be  likely  to  become  chargeable,  and  quashed  notwith- 
standing the  word  accordingly,  which  I  should  have  thought  a  sufficient  word  of 
reference. 

The  case  of  Farnham  and  Whiteham,  Hil.  5  Geo.  1,  was  the  very  same,  and  had 
the  word  accordingly,  and  held  ill ;  though  after  it  went  to  the  Judge  of  Assize  ;  we 
think  the  adjudication  bad  and  too  uncertain.     By  the  Court  the  order  quashed. 

The  Same  Term. 
The  King  against  St.  Mary  Berkhamsted,  alias  Northchurch  and  Aldbury. 

That  Henry  Woodward  was  settled  at  Northchurch,  by  certificate  to  Aldbury,  and 
specially  stated,  that  at  Aldbury  he  was  made  church  clerk,  and  executed  the  office 
for  several  years ;  then  run  away,  and  left  his  wife  and  three  children  at  Aldbury, 
who  in  his  absence  were  relieved  by  that  parish.  Afterwards  Mary  the  wife  had  two 
houses  devised  to  her  by  her  mother  in  Northchurch,  one  in  fee,  and  the  other  for 
life  ;  the  wife  and  three  children  went  and  lived  in  one  of  them  at  Northchurch. 

Note  ;  one  of  the  children  was  under  seven. 

Nothing  appeared  in  the  order  that  the  husband  was  dead  or  alive. 

Two  justices  by  order  remove  the  three  children  to  Aldbury  ;  appeal  to  the  sessions 
who  reversed  that  order. 

Mr.  Conningsby  had  moved  to  quash  the  order,  and  upon  shewing  cause  the 
following  questions  arose ; 

First,  whether  the  office  of  a  parish  clerk  is  such  an  office  as  gains  a  settlement  1 

Secondly,  whether,  as  this  case  is  circumstanced,  the  children  are  not  settled  with 
the  mother? 

Mr.  Marsh  :  In  this  case  it  does  not  appear  Woodward  was  a  clerk  chosen  by  the 
parish,  which  otherwise  will  not  gain  a  settlement.  Salk.  .536,  and  Toivnsend  and 
Thorp.  That  by  going  with  the  mother  the  children  gain  a  settlement,  Woodend  and 
Pauleshury.  In  the  case  of  The  King  and  Melliih,  Hil.  1711,  3  and  4  of  W.  and  M. 
certificate  is  an  estoppel,  the  case  of  Honiton,  there  comes  a  benefit  to  a  parish  by 
a  person's  serving  an  office  of  burthen,  as  churchwardens  ;  but  not  of  salary  or  profit, 
as  a  clerk.  If  this  should  be  so,  then  the  question  will  be,  whether  the  husband  being 
run  away,  the  Court  will  not  consider  him  as  a  person  not  in  being,  or  at  least  that 
the  wife's  going  was  not  in  the  husband's  right;  and  at  present  it  is  his  estate  in  her 
name. 

They  have  not  ventured  to  remove  the  wife,  but  only  the  children  ;  the  man  has 
not  been  long  heard  of,  and  if  she  was  to  marry,  she  would  not  be  subject  to  penalties  ; 
the  order  of  sessions  quashing  that  of  two  justices,  is  good. 

Mr.  Conningsby  on  the  other  side  :  so  long  as  there  is  a  father,  he  is  head  of  the 
family  ;  it  being  a  profitable  office  is  rather  an  argument  in  favour  of  the  settlement ; 
and  that  of  the  children  is  always  derived  from  the  father. 

On  the  second  point  he  agreed,  if  the  father  was  dead,  then  the  mother,  as  head 
of  the  family,  would  give  the  children  a  settlement;  but  it  has  never  went  so  far  as 
this.     Buckington  and  Jeffington,  Trin.  9  Geo.  1. 

An  apprentice  serving  as  an  hired  servant,  during  his  apprenticeship,  is  not  sui 
juris  ;  so  here  the  wife  is  sub  potestate  viri,  and  not  sui  juris.  That  if  this  woman 
had  been  in  the  order,  she  might  have  been  removed  to  Aldbury,  and  according  to 
the  Statute  5  Geo.  1,  rents  might  have  been  applied  for  the  maintenance  of  her 
children. 

Mr.  Serjeant  Hawkins  on  the  same  side :  In  Townsend  and  Thorp,  and  Peak  and 
Bourn,  a  case  in  Godb.  was  much  relied  on,  that  a  quare  impedit  lies  of  a  chanter's 
place. 

The  husband  must  be  supposed  to  be  alive,  unless  the  contrary  appears,  and  differs 
from  the  case  of  a  Scotchman  or  foreigner. 

It  i.s  said  the  husband  would  be  settled,  which  I  agree,  if  he  had  resided  he  would, 
but  not  otherwise. 
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[213]  No  case  where  a  feme  covert  can  gain  any  right  during  coverture. 

That  a  collector  of  births  and  burials  gains  a  settlement. 

As  to  an  estate,  a  man  cannot  gain  a  settlement  by  it,  unless  he  resides  on  it. 

A  widow  that  marries  a  second  husband  cannot  gain  a  settlement  by  it,  after  the 
settlement  of  her  first  children.  The  wife  is  part  of  her  husband  and  an  appendage 
of  him. 

Lord  Chief  Justice  :  I  think  as  the  fact  is  stated  on  this  order,  we  must  take  it 
that  the  children  could  gain  no  settlement  but  what  is  derived  from  the  father,  as  he 
is  not  dead.  As  to  the  wife's  not  being  liable  to  punishment  if  she  marries  again,  it 
does  not  appear  when  the  husband  run  away. 

The  case  of  a  foreigner  is  different ;  on  this  order  we  must  take  it  the  husband  is 
alive. 

Then  whether  the  office  of  a  parish  clerk  gained  him  a  settlement  on  this  order 
I  am  doubtful. 

It  is  stated  he  was  made  church  clerk,  that  may  be  vestry  clerk;  annual  office 
must  not  be  taken  strictly  ;  but  an  annual  office  must  at  least  have  a  reasonable 
construction  ;  and  so  held  by  two  Judges  in  the  ease  of  Milwioh. 

Whether  appointed  by  parish  or  parson  is  not  material,  if  he  executes  an  annual 
office  in  the  parish  ;  did  not  think  the  Court  was  bound  by  law  to  take  notice  for  how 
long  he  was  appointed  clerk,  but  it  ought  to  have  been  stated. 

Then  supposing  he  did  gain  a  settlement  as  clerk,  he  has  gained  none  since  ;  for 
though  a  man  (as  a  case  out  of  statutes)  may  go  and  live  on  his  own  when  he 
pleases,  yet  if  he  has  not  resided  forty  days,  it  gains  him  no  settlement;  and  two 
justices  cannot  compel  him  to  go  there.  And  afterwards  the  matter  was  referred  to 
the  Justices  of  Assize. 

Michaelmas,  Eleventh  of  George  the  Second. 
The  King  ■  against  Bryan. 

Mr.  Serjeant  Hussey  to  a  conviction  on  9  Geo.  2,  against  defendant,  for  keeping 
an  alehouse  without  licence,  in  the  borough  of  Taunton,  took  these  exceptions 
following ; 

First,  that  neither  the  Mayor  of  Taunton,  nor  the  justice  appears  to  be  of  the 
quorum,  which  is  necessary. 

Secondly,  forfeiture  to  the  poor.     It  appears  one  of  the  parish  is  evidence. 

Thirdly,  it  is  by  one  witness  only,  and  by  3  Car.  1,  which  has  reference  to  the  5th 
and  6th  of  Edw.  6,  c.  5,  it  must  be  two  witnesses.    Indeed  it  is  said  on  his  confession. 

Fourthly,  the  case  of  summons,  the  difference  between  orders  and  convictions  is 
settled.  The  King  ami  Floyd,  only  said  here  duly  summoned,  The  King  and  Simpson, 
Hil.  3  Geo.  1. 

Fifthly,  2  Geo.  2,  c.  28,  takes  no  notice  of  any  towns,  but  in  any  city  or  town 
corporate,  does  not  say  it  was  a  town  corporate. 

The  same  licence  not  appearing,  no  jurisdiction. 

Sixthly,  they  should  have  averred,  that  this  licence  was  not  granted  at  a  publick 
sessions  or  at  any  other  general  meeting. 

On  the  other  side  :  In  support  of  the  conviction  it  was  said  he  could  not  find  that 
the  Statute  3  Car.  1,  had  any  reference  to  the  Statute  of  Edw.  6. 

Quorum  not  necessary,  and  rather  a  repeal  of  Edw.  6,  in  that  point. 

As  to  witness,  no  witness  is  mentioned,  it  is  informer. 

As  to  summons,  it  is  said  he  was  summoned  and  appeared  ;  but  if  he  had  appeared, 
that  would  have  been  sufficient. 

As  to  no  adjudication,  it  is  set  out  that  defendant  produced  the  licence,  and  said 
he  had  nothing  else. 

All  the  evidence  was  the  licence  which  was  set  out.  Trin.  13  Geo.  1,  The  King 
and  Davis.  Order  of  four  justices  at  Bristol  to  discharge  an  apprentice  ill,  because 
not  said  quorum  unus,  though  four  were  present  at  the  sessions,  yet  to  hold  it,  one 
must  be  of  the  quorum.     2  Salk.  474. 

Lord  Chief  Justice :  Some  of  the  exceptions  are  of  no  weight,  particularly  that  of 
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saying  [214]  one  of  the  quorum,  because  the  Statute  of  Car.  1,  has  no  reference  in 
that  respect.  As  to  that  of  summons  it  is  well  enough,  The  King  and  Simpson 
different ;  the  great  doubt  was  whether  after  summons  defendant,  not  appearing, 
could  be  convicted,  and  after  consideration,  held  he  might ;  but  here  he  was  duly 
summoned  and  appeared. 

Not  satisfied  in  respect  to  setting  out  the  evidence.  The  King  and  Abel,  Trin. 
5  Geo.  2. 

Not  set  out  that  the  witness  did  swear  that  defendant  was  appointed  collector, 
and  quashed  for  that. 

The  King  and  Theed,  Mich.  5  Geo.  2,  there  the  words  were  fully  proved,  yet  held 
not  sufficiently  set  out,  and  quashed. 

The  King  and  Pidlen  in  Salk.  not  law. 

On  this  conviction  all  that  appears  is,  that  the  licence  being  produced,  which  is 
a  general  licence,  and  thereupon  it  appearing  not  to  be  granted  at  a  general  meeting, 
they  convict. 

Mr.  Justice  Probyn :  It  does  not  appear  to  me  by  2  Geo.  2,  that  other  justices 
could  judge  upon  this  licence,  for  though  it  is  voidable,  yet  not  by  them.  Can  two 
justices,  while  a  licence  is  in  being,  convict  *? 

Mr.  Justice  Chappie  :  They  say  that  the  said  Bryan  was  not  then,  and  is  not  now, 
admitted  at  any  General  Sessions ;  but  it  not  appearing,  etc.  seems  to  shew  that  there 
was  other  evidence. 

Chief  Justice  :  I  do  not  take  this  strictly  such  a  manner  of  jurisdiction  as  need  be 
set  out  in  the  licence,  and  if  not,  then  the  conviction  is  wrong ;  the  only  evidence  is 
on  licence  and  defendant's  confession,  and  thereupon  it  not  appearing,  etc. 

Court  thought  it  ought  to  be  quashed,  but  it  was  adjourned. 

In  Hilary  term  following  Mr.  Serjeant  Eyre  for  the  defendant  said,  the  question 
is,  whether  anything  appears  in  this  conviction  to  justify  the  judgment  given  1 

The  foundation  of  the  judgment  is  appearing  not  to  have  been  granted,  etc.  and 
that  does  not  appear  upon  the  face  of  the  licence  ;  and  if  any  other  evidence,  it  should 
appear,  and  have  been  set  forth,  and  no  other  evidence  is  set  forth  in  this  conviction. 
No  licences  ever  set  forth  the  circumstances  attending  granting  them ;  as  in  licences 
that  are  granted  to  recusants,  it  does  not  say  that  the  consent  of  the  bishop  was  under 
hand  and  seal. 

If  licence  otherwise  granted,  is  only  voidable  (2  Salk.  674)  not  void,  for  it  is  a 
judicial  act,  in  a  case  where  the  justices  had  a  jurisdiction,  and  therefore  till  avoided, 
the  party  acting  under  it  cannot  incur  a  penalty. 

On  the  other  side  it  was  said,  all  the  evidence  is  not  necessary  to  be  set  out,  only 
so  much  as  to  warrant  the  judgment  given,  "appearing  not  to  have  been  granted,  etc. 
is  a  sufficient  reason  for  the  judgment." 

This  conviction  is  upon  confession,  and  then  no  other  evidence  is  necessary. 

Chief  Justice :  We  have  no  evidence  to  judge  upon  in  this  conviction  but  the 
licence,  and  I  do  not  think  that  sufficient. 

The  Act  does  declare  licences  granted  contrary  to  that  Act  void,  but  that  is  not 
the  question  here;  the  question  is,  whether  that  must  appear  in  the  licence  itself? 
and  I  think  not ;  here  it  does  not  appear  that  it  was  granted  by  justices  of  the 
division,  as  the  statute  directs,  nor  is  it  necessary  it  should. 

The  confession  is  only,  that  he  kept  an  alehouse  under  this  licence,  and  that 
confession  will  not  warrant  this  conviction. 

We  must  take  this  to  be  the  whole  evidence  that  the  justices  founded  their 
judgment  upon,  and  as  that  is  not  sufficient,  the  conviction  must  be  quashed. 

Hilary,  Eleventh  of  George  the  Second. 

The  King  against  Haydock. 

Upon  an  indictment  before  Lord  Mayor  of  London,  as  conservator  of  the  river  of 
Thames,  for  a  nusancc,  removed  into  this  Court  by  a  certiorari,  atid  a  demurrer 
thereto,  several  objections  were  taken  for  the  defendant. 
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First  exception ;  that  the  authority  of  the  lord  mayor  to  take  this  indictment 
does  not  appear. 

[215]  Second  exception ;  that  the  number  of  loads  of  bricks,  the  day,  year,  etc. 
are  in  figures. 

Third  exception  ;  that  there  is  no  addition  to  defendant.     Stat.  H.  5. 

Fourth  exception  ;  that  the  river  is  a  publick  highway,  and  no  terminus  a  quo  ; 
Hil.  3  Geo.  1.  The  King  and  Hammond,  this  last  exception  was  over-ruled,  therefore 
not  insisted  upon  ;  but  as  to  the  first  exception,  H.  H.  PI.  Cr.  2d  part  1G6,  5.  Trera. 
Entr.  200,  307,  265,  and  all  the  precedents  set  out  authority  in  the  caption.  Salk.  195. 
Hil.  4  Geo.  2,  The  King  and  Sloughion. 

The  reason  of  returning  captions  is  to  shew  the  authority  of  the  Court. 

It  was  said  this  Court  would  take  notice  of  customs  of  London,  1  K.  Rep.  101,  5. 
1  R.  Abridg.  567.     Co.  Entr.  575. 

When  customs  are  alledged,  the  Court  will  take  notice  of  them ;  but  here  is  none 
alledged. 

Lord  Hale  says  the  caption  must  be  returned.  Poulton  de  Pace  176.  Hale's 
P.  C.  207,  pi.  32.  1  H.  4,  c.  12.  By  this  statute  the  justices  of  peace  in  the  several 
counties  are  conservators  in  each  county,  and  therefore  the  lord  mayor  cannot 
have  such  office  as  conservator  of  the  river  Thames  in  general,  as  he  has  claimed 
here. 

Second  objection;  H.  H.  P.  C.  2d  part  170.  1  Sid.  40,  Duekett  and  Bland. 
Keb.   19,  20.     Stile  88. 

It  was  said  that  Roman  figures  were  good  before  the  Statute  4  Geo.  2,  and  now 
English  figures  are  the  same  ;  but  the  contrary  appears  by  those  cases.  The  last 
Statute  6  Geo.  2,  14,  does  not  extend  to  this  case,  for  that  is  in  like  manner  as  hereto- 
fore ;  but  this  never  was  allowed  in  indictments. 

Third  objection  ;  Statute  of  Hen.  5,  requires  such  addition  of  place  and  profession. 
Stile  26,  109,  394.     Easter  5  Geo.  1,  The  King  ami  Bowes. 

It  was  answered,  that  this  was  aided  by  appearance,  1  R.  Ab.  78,  pi.  5.  Comb.  70. 
Sid.  247.  2  Rol.  Rep.  225.  Cro.  Jac.  609,  but  that  cannot  be,  for  before  appearance 
he  can  take  no  exception. 

If  he  pleads  to  issue,  I  agree  that  is  a  waiver  of  matters  extrinsick.  H.  Hist. 
2d  part  176. 

Demurring  is  so  far  from  admitting  anything,  that  it  is  insisting  the  whole  is  bad, 
for  matters  extrinsick  cannot  demur,  and  that  is  proper  for  abatement.  6  Mod.  198. 
1  Salk.  220. 

No  such  thing  as  demurrer  in  abatement.     1  Rol.  Rep.  176. 

Mr.  Serjeant  Hawkins  in  answer  to  these  objections  :  17  R.  2,  etc.  authorizes 
justices  of  peace  to  exercise  conservancies  in  counties,  and  then  takes  notice  that  the 
King  has  granted  such  power  to  lord  mayor,  which  that  Act  confirms.  4  H.  7, 
15  Rast.  97,  the  recital  of  that  Act,  and  gives  the  same  power  in  creeks  as  in  rivers. 
4  Inst.  250. 

These  are  publick  laws  of  which  Courts  must  take  notice,  for  it  is  a  general  law 
extending  to  all  the  kingdom  ;  where  their  proceedings  are  called  in  question  in 
another  Court,  and  to  be  justified,  I  agree  they  must  shew  their  authority ;  but  this 
is  a  proceeding  before  himself  in  his  own  Court ;  therefore  what  occasion  to  state  it 
there,  and  only  that  proceeding  is  removed  hither.  1  Rol.  Rep.  106.  Hob.  86.  All 
the  entries  and  cases  cited  only  shew  that  the  Judges  had  a  jurisdiction,  but  do  not 
state  by  what  authority  the  Courts  were  holden ;  and  here  it  is  said,  that  it  was 
holden  before  the  lord  mayor,  conservator,  etc.  which  shews  he  had  authority  ;  which 
is  like  the  case  cited  out  of  H.  P.  C.  where  it  is  allowed,  if  he  was  said  to  be  coroner 
it  would  be  good. 

All  the  precedents  of  cases  returned  into  this  Court  appear  to  be  in  this  form,  and 
allowed  good.  Mich.  5  Anne,  The  Queen  against  Coppin.  Trin.  6  Geo.  1,  The  King 
against  Smith,  The  King  against  Delamot.     Mich.  5  Geo.  2,  The  King  against  Brow. 

As  all  the  proceedings  are  in  this  manner,  it  falls  within  the  reason  of  Bewdley's 
ease,  4  Co.  54. 

Second  objection  ;  that  the  numbers  and  dates  are  in  figures. 

36  Edw.  3,  15.     That  pleas  shall  be  inroUed  in  Latin,  upon  the  question  whether 
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Latin  figures  were  good  ;  English  figures  were  held  bad,  but  Latin  good.  1  Ventr.  56. 
The  King  and  Yeman,  Easter  11  W.  3,  in  this  Court  that  distinction  taken  and 
allowed  ;  this  is  an  English  proceeding,  and  by  the  same  reason  English  figures 
good  ;  and  by  the  last  statute  figures  are  allowed  in  like  manner  as  in  other 
proceedings. 

[216]  Hale's  History  says,  that  numbers,  etc.  must  be  expressed  in  Latin,  but  not 
in  words  at  length,  and  so  are  the  other  cases  for  figures  ;  that  chapter  in  Hale 
expressly  relates  only  to  matters  capital. 

Third  objection  ;  the  want  of  addition.     1  H.  .5,  c.  5. 

L  Whether  this  proceeding  be  within  the  words  of  that  statute. 

2.  Whether  this  can  be  taken  advantage  of  in  demurrer,  or  should  have  been 
pleaded  in  abatement,  for  it  goes  not  to  the  writ ;  or  if  it  is  not  now  cured  by 
appearance ;  but  if  that  is  not  suflScient,  yet  now  he  has  imparled  generally. 

He  might  have  made  a  special  imparlance  which  might  have  saved  it.     7  H.  6,  39. 

But  now  it  is  too  late,  for  he  has  admitted  himself  to  be  the  person,  so  not  within 
the  reason  of  the  statute,  which  was  to  ascertain  the  person.  H.  Hist.  P.  C.  2d  part 
75,  176.     1  Ventr.  236.     2  Keb.  143.     1  Lutw.  22.     1  Sid.  247.     35  H.  6,  36,  31. 

Chief  Justice:  Hil.  3  Geo.  1,  The  King  and  Hammond,  held  that  terminus  a  quo 
and  ad  quern  was  not  necessary  in  indictments  for  nusance  in  the  highway.  As  to 
the  objection,  that  it  does  not  appear  in  the  caption  by  what  authority  the  Court  was 
held,  or  that  there  was  a  jurisdiction  in  the  person  holding  the  Court. 

No  case  is  cited  to  prove  it  necessary  to  shew  the  authority,  only  entries  where  it 
is  so  done ;  but  I  think  it  is  not  necessary,  nor  does  Lord  Hale  say  it  is.  As  to  the 
jurisdiction,  lord  mayor  may  be  conservator,  etc.  and  not  have  jurisdiction  to  proceed 
by  way  of  indictment ;  and  therefore,  if  it  was  not  for  the  precedents,  I  should  think 
it  of  weight.  But  if  all  their  proceedings  have  always  been  so,  I  shall  think  it  too 
hard  to  depart  from  it. 

As  to  the  second  objection,  I  think  no  difference  between  indictments  for  capital 
offences  and  others  ;  and  therefore  think  some  weight  in  that  objection  ;  for  Lord  Hale 
is  very  strong  as  to  that  point,  and  seems  to  exclude  all  figures  as  well  Latin  as 
English,  Stile  887. 

That  case  in  Ventr.  is  a  civil  action.  The  case  of  The  King  against  Yeman  is  not 
strong  enough  to  encounter  Lord  Hale. 

As  to  the  third  objection,  thought  it  of  great  weight. 

The  statute  says,  for  want  of  addition  the  party  may  take  exception,  etc. 

Trin.  10  W.  3,  the  case  of  Sir  H.  Bond,  error  assigned  that  exigent  had  no  addition  ; 
and  it  appeared  that  indictment  had  no  addition,  and  outlawry  reversed.  But  the 
Court  told  him  he  might  except  to  the  indictment,  but  that  it  did  not  make  it  void, 
and  it  was  not  said  that  might  plead  in  abatement. 

Pleading  not  guilty  waives  the  exception. 

It  is  said  in  Sid.  and  in  Comb,  that  appearance  waives  it,  but  that  cannot  be  law, 
for  he  may  plead  it  in  abatement. 

Where  the  addition  is  false,  it  must  be  pleaded  in  abatement ;  but  want  of  addition 
is  different.  The  Court  have  quashed  indictments  for  want  of  addition.  Stile  26,  109. 
Easter,  5  Geo.  1,  The  King  and  Cone. 

The  judgment  upon  demurrer  is  not  a  final  acquittal. 

I  see  no  reason  why  a  person  may  not  as  well  take  advantage  of  it  on  demurrer, 
as  ore  tenus  at  the  Bar. 

Mr.  Justice  Page  :  They  have,  as  appears  by  the  Statute  of  R.  2,  a  limited 
jurisdiction,  but  they  have  set  out  a  general  jurisdiction  ;  and  if  they  have  not  the 
last,  it  is  wrong. 

Though  upon  the  indictment  their  authority  need  not  appear,  yet  upon  the  return 
to  this  Court  it  must. 

Where  Latin  figures  were  good  before  the  statute,  English  figures  are  good  now  ; 
but  if  bad  before,  the  statute  will  not  help  it;  but  thought  Latin  figures  wore  good. 

As  to  the  third  objection,  it  may  be  taken  advantage  of  on  demurrer,  for  when  it 
is  moved  to  quash  indictments,  the  Court  often  bids  them  demur,  but  that  is  not  to 
take  any  advantage  from  them. 

Of  the  same  opinion  with  the  Chief  Justice  as  to  the  first  and  third  exceptions. 
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Mr.  Justice  Probyn  agreed  with  the  rest  in  all. 

See  H.  H.  2d  part  393,  the  difference  between  judgments  upon  insufficient  indict- 
ments and  upon  the  merits. 

[217]  Mr.  Justice  Chappie  of  the  same  opinion  upon  the  first  and  second 
objection. 

But  as  to  the  third,  thought  no  difference  between  matters  extrinsick  and 
intrinsick.  Lord  Coke  says,  by  appearance  and  plea  the  benefit  is  lost  now  demurrer 
is  a  plea. 

1  Sid.  247,  The  King  and  Warren.  I  agree  that  cannot  be  taken  generally, 
H.  Hist.  176,  upon  arraignment  may  except  for  want  of  addition,  for  false  addition 
plead  in  abatement,  Salk.  Lord  Banbury's  case,  plea  in  abatement,  for  want  of  addition, 
and  no  case  cited  of  demurrer  for  it. 

A  bad  addition  is  in  law  no  addition.  Hawk.  190.  A  man  may  demur  at  any 
time  before  judgment,  but  not  plead  in  abatement. 


Hilary,  Twelfth  of  George  the  Second. 

Inhabitants  of  Stretford  in  Lancashire  against  The  Inhabitants  of  Norton 

IN  Derbyshire. 

Special  order  of  the  sessions  sets  forth,  that  pauper  was  married  to  a  native  of 
Ireland,  and  he  had  no  settlement  in  England,  therefore  they  send  her  to  Norton  her 
own  settlement  (he  being  run  away). 

Objection ;  during  the  coverture,  her  settlement  is  suspended,  and  she  cannot  be 
sent  there  though  the  husband  has  none.  Henry  and  Marston,  1  Geo.  1.  Shadivell 
against  St.  John's  IVapping,  Trin.  9  Geo.  1.  Agreed,  that  upon  the  husband's  death 
her  settlement  revives ;  but  it  appears  he  is  living,  though  it  is  not  known  where  he 
is,  and  he  may  return. 

To  which  it  was  answered,  that  it  was  not  necessary  in  this  case  to  adjudge  his 
settlement;  but  that  is  only  mentioned  as  the  reason  of  adjudging  her  settlement. 

If  after  the  death  of  her  husband  she  may  be  sent  to  her  own  settlement,  it  shews 
she  has  not  lost  it,  and  there  is  no  pretence  that  she  is  separated  by  this  from  her 
husband  ;  if  she  cannot  be  sent  to  this  place  she  can  be  sent  no  where. 

Lord  Chief  Justice  :  It  is  now  a  settled  point,  that  by  the  marriage  her  own  settle- 
ment is  suspended,  though  the  husband  has  or  has  not  a  settlement;  for  otherwise 
justices  might  separate  husband  and  wife. 

Mr.  Justice  Page :  From  the  words  of  the  order  it  is  to  be  thought  that  the 
husband  is  alive ;  for  as  they  were  once  married,  it  should  be  shewn  that  he  is  dead  ; 
and  the  order  was  quashed  by  the  whole  Court. 


Trinity,  the  Twelfth  and  Thirteenth  of  George  the  Second. 

The  King  against  The  Inhabitants  of  St.  Peter  and 
St.  Paul  in  Marlborough. 

Order  of  justices  reciting  that  the  parish  of  the  Virgin  Mary  in  Marlborough  is 
unable  to  maintain  their  poor,  therefore  order  that  the  overseers  of  St.  Peter  and 
Paul  shall  rate  and  assess  the  sum  of  sixty  pounds  for  the  year,  etc.  to  be  paid  within 
fourteen  days. 

First  objection  ;  the  rate  ought  to  be  only  for  a  month,  not  a  year. 

Second  objection  ;  the  justices  are  to  assess  and  rate,  and  not  the  overseers. 

Answer ;  that  the  power  to  raise  money  in  aid  of  other  parishes,  is  different 
from  taxing  the  parish  for  their  own  poor.  1  Vent.  350.  Salk.  480.  Skin.  2.58. 
Comb.  309. 

Lord  Chief  Justice :  As  to  the  objection,  that  it  is  assessed  in  a  gross  sum,  and 
not  rated  on  particular  persons,  the  cases  cited  are  full  to  that,  and  seems  to  me  to  be 
the  better  way. 
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There  is  no  case  that  they  can  order  churchwardens  to  assess,  etc.  and  no  such 
authority  in  the  statute. 

Mr.  Justice  Page  :  The  order  is  not  for  a  year,  they  have  taken  upon  them  to 
adjudge  what  is  necessary  to  maintain  their  poor  for  a  year,  and  that  I  think  they 
cannot  do. 

It  is  like  the  case  of  The  King  a.ga.\t\st  Justices  of  Middlesex,  upon  the  order  for 
raising  money  for  conveying  vagrants,  should  be  confined  to  what  is  necessary  at  that 
time ;  for  no  one  knows  before-hand  what  the  charges  may  be. 

Mr.  Justice  Probyn  :  The  justices  must  assess  the  sum,  and  not  the  churchwardens 
as  they  have  ordered,  which  is  delegating  their  authority,  and  therefore  ill. 

[218]  Mr.  Justice  Chappie  thought  it  must  respect  the  time  of  making  the 
order,  that  such  sum  was  then  necessary  ;  of  the  same  opinion  as  to  assessment ; 
quashed. 

Michaelmas,  the  Fourteenth  of  George  the  Second. 
The  King  against  Jones. 

Indictment  against  Jones,  for  not  taking  upon  him  the  office  of  overseer  of  poor. 

Demurrer. 

Objection ;  this  is  not  indictable  neither  at  common  law  nor  by  statute. 

First,  it  appears  he  was  appointed  the  officer,  and  the  statute  requires  no  oath, 
therefore  he  becomes  the  officer,  and  it  is  absurd  to  say  he  has  not  taken  the  office, 
for  he  is  so  by  appointment  without  any  thing  further  ;  and  the  statute  lays  a  penalty 
for  neglect  of  duty,  which  they  may  proceed  for  ;  but  not  for  refusing  the  office, 
as  against  a  constable  who  must  take  an  oath  before  he  is  a  compleat  officer. 
Carth.  226. 

Secondly,  not  indictable  as  for  disobeying  the  justices  order,  for  they  have  only 
a  bare  authority  to  appoint,  which  they  have  done,  and  he  is  an  officer  by  that 
appointment. 

Thirdly,  this  is  an  appointment  to  execute  for  a  year,  which  the  justices  have  no 
authority  to  make  ;  but  it  should  be  till  another  is  appointed  ;  for  if  Easter  falls  within 
the  year,  new  ones  ought  to  be  appointed  ;  and  it  was  so  in  fact  here. 

Fourthly  ;  'tis  said  the  jurors  of  the  King,  not  for  the  King. 

Mr.  Solicitor  General  on  the  other  side :  I  agree  no  indictment  lies  for  this  at 
common  law ;  because  there  is  no  such  officer  ;  but  by  the  rules  of  common  law  it 
will ;  for  when  a  statute  requires  a  thing  to  be  done  or  not  done,  a  breach  of  the 
statute  is  indictable  by  the  rules  of  common  law ;  here  is  a  neglect  and  refusal  to  take 
the  office,  which  is  confessed  by  the  demurrer. 

Statute  43  Eliz.  supposes  the  person  to  take  the  office,  and  neglects  it ;  but  the 
penalty  is  not  for  refusing  to  take  it.  The  penalty  is  but  twenty  shillings,  which 
cannot  be  supposed  to  be  an  excuse  for  not  executing  it.  The  King  and  Lane,  Mich. 
5  Geo.  2.  Indictment  lies  for  refusing  the  office  of  constable,  and  said  that  llie  Queen 
against  Lacey  in  Salk.  was  mistaken.  The  penalty  is  not  a  bar  to  other  proceedings. 
The  oath  makes  no  difference. 

It  is  a  proper  method  to  compel  obedience  to  justices  order,  though  the  authority 
is  given  by  statute,  not  by  common  law.  The  justices  can  appoint  only  for  a  year, 
and  cannot  till  another  is  appointed.  We  could  not  proceed  against  him  for  negligence 
in  the  office  before  he  had  taken  the  office  upon  him. 

Lord  Chief  Justice  :  An  appointment  for  a  year  is  good ;  so  held  in  The  King 
against  The  Inhabitants  of  Maiiow,  Trin.  13  Geo.  1. 

As  to  jurors  of  the  King,  it  would  be  well  enough  if  it  was  so,  but  the  caption  is 
for  the  King. 

As  to  the  principal  objection,  it  deserves  consideration. 

The  statute  says,  "The  persons  so  appointed  shall  be  called  overseers  of  the  poer." 

Then  the  statute  gives  penalties  for  neglect ;  now  if  the  penalties  only  relate 
to  the  neglect,  then  I  think  the  refusal  of  executing  the  office  will  be  punishable 
another  way. 

I  see  no  reason  for  a  distinction  between  a  constable  and  overseer,  for  when  the 
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Statute  commands  a  thing,  the  refusing  to  do  it  is  by  law  indictable,  and  I  think  the 
taking  the  oath  makes  no  difleience. 

Mr.  Justice  Probyn  :  They  are  annual  officers  and  are  to  be  chosen  officers 
for  a  year ;  non-acceptance  of  the  office  is  a  breach  of  the  statute,  and  therefore 
indictable. 

The  statute  says  shall  be  overseers,  etc. 

The  oath  of  constable  is  no  part  of  his  appointment,  but  if  he  refuses  taking  the 
oath  he  is  indictable. 

It  is  a  contempt  of  the  justices  order,  and  as  such  would  be  indictable. 

Mr.  Justice  Chappie  agreed,  and  thereupon  judgment,  unless  cause,  for  the  King. 

[219]    Easter,  the  Thirteenth  of  George  the  Second. 
The  Parish  of  Wansworth  against  The  Parish  of  Putney. 

Special  order  of  sessions,  case  stated  thus,  that  the  pauper  came  to  live  there 

with  without  any  hiring  ;  and  then  his  master  told  him  that  if  he  stayed 

a  year  and  behaved  well,  he  would  give  him  a  livery  and  wages  the  next  year ;  that 
he  lived  there  one  year  and  four  months  after,  and  then  received  a  guinea  and  half 
wages. 

It  was  insisted  upon  by  Mr.  Solicitor  General,  that  this  was  no  hiring,  because  no 
agreement  on  the  part  of  the  pauper.  Trin.  3  Geo.  1.  The  King  against  Tlie  Inhabitants 
of  Horton  in  Staffordshire,  Easter   1   Geo.    1.     Peperharrow  against  Frensham,   Mich. 

12  Anne,  Horseham  against  Shipley,  Hil.  5  Geo.  1.     2  Salk.  53.5.     Comb.  445.     Mich. 

13  Geo.  1,  I'he  King  against  Inhabitants  of  Pitminster ;  Easter  3  Geo.  2,  The  King 
against  Inhabitants  of  fFesiwall ;  Trin.  5  and  6  Geo.  2,  The  King  a.ga,mst  The  Inhabitants 
of  South  Cerney. 

Sir  Thomas  Abney  on  the  other  side  :  A  hiring  by  a  wife,  without  privity  of  her 
husband,  has  been  held  good.  In  the  three  first  eases  cited  by  Mr.  Solicitor  General, 
it  was  expressly  stated,  that  there  was  no  hiring  for  a  year,  and  in  the  case  of 
iVestwoodhay,  Lord  Chief  Justice  Eyre  said,  that  a  conditional  hiring  was  good  ;  as 
when  one  says  live  with  me  a  week,  and  if  we  like,  you  shall  stay  a  year.  Then  the 
executing  the  service  is  an  agreement  on  the  part  of  the  servant. 

Lord  Chief  Justice  :  It  is  objected,  that  here  was  no  assent  of  the  pauper  to  what 
his  master  said  ;  but  the  question  is  whether  his  service  is  not  an  assent  in  fact. 
Hil.  8  Geo.  2,  Chipping  Wycomh  against  Nem  Windsor,  is  the  strongest  case  in  this 
point. 

I  think  this  a  good  hiring,  when  the  conditions  are  performed  ;  and  if  we  are  too 
strict  upon  the  words  of  contracts,  we  should  avoid  many  settlements. 

Mr.  Justice  Page  was  of  opinion  the  first  year  was  only  upon  liking,  and  that  the 
hiring  did  not  commence  till  the  second  year. 

Mr.  Justice  Chappie ;  It  seems  to  me  that  the  pauper  had  liberty  to  stay  or  go 
away  during  the  first  year,  for  he  was  under  no  contract,  but  that  was  to  commence 
the  second  year. 

This  case  was  argued  again  in  Michaelmas  term  in  the  15th  year  of  King  George 
the  Second,  and  insisted  that  a  conditional  hiring  was  good  ;  as  in  the  ease  of  The 
Inhabitants  of  Lidney  against  The  Inhabitants  of  Stroud,  Trin.  6  and  7  Geo.  2,  the  hiring 
was  for  a  quarter  of  a  year,  and  if  she  and  her  master  liked  each  other,  to  stay  a  whole 
year ;  she  entered  upon  the  service,  and  continued  in  it  a  year ;  and  that  was  held  to 
be  a  good  settlement. 

Trin.  13  Anne,  Missenden  Parish  against  Chesham.  Hil.  8  Geo.  2,  New  Windsor 
against  Chipping  Wycomb,  a  maid  was  hired  at  the  rate  of  five  pounds  a  year,  and 
liberty  to  part  on  each  side  on  a  month's  warning  or  a  month's  wages,  but  she  living 
out  the  year,  it  was  held  a  good  settlement. 

The  other  cited  Comb.  445,  living  with  a  person  without  being  hired,  gains  no 
settlement. 

Lord  Chief  Justice  observed,  that  it  was  not  stated  in  the  order,  that  the  pauper 
was  a  servant  to  Mr.  Falkner,  only  that  he  lived  with  him,  but  taking  it  for  granted 
that  he  was  a  servant,  then  the  question  is,  if  here  is  a  good  hiring. 
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A  general  retainer,  without  mentioning  any  time,  is  for  a  year.     Co.  Lit.  47. 

I  think  this  a  good  hiring  for  a  year,  for  it  must  be  considered  according  to  the 
usual  methods  of  such  contracts  as  the  Court  did  in  New  Windsor  against  iVycomb. 

Mr.  Justice  Page :  I  agree  an  express  hiring  for  a  year  is  not  necessary,  but  if  it 
is  according  to  the  usual  method,  it  is  sufficient ;  but  I  doubt,  upon  the  state  of  this 
case,  if  any  hiring  for  a  year,  the  order  not  saying  he  lived  with  Mr.  Falkner  as  a 
hired  servant;  therefore  it  is  uncertain  when  the  year  is  to  commence  ;  for  if  the  two 
months  preceding  this  hiring,  is  not  to  be  taken  in,  then  only  ten  months;  and  it  is 
uncertain  whether  he  was  hired  before,  or  not. 

Mr.  Justice  Chappie  agreed  with  the  Chief  Justice,  that  it  was  a  good  hiring  for 
a  year,  [220]  and  that  it  should  commence  from  the  time  of  the  declaration  made  by 
the  master ;  but  it  was  referred  back  to  be  more  fully  stated  at  sessions. 


Hilary,  Fifth  of  George  the  Second. 
The  King  against  Franklin. 

Moved  to  set  aside  the  verdict  on  an  information  for  publishing  a  seditious  and 
scandalous  libel  on  the  following  exception. 

That  the  jury  had  no  authority  to  try  the  cause ;  issue  was  joined  in  Easter  term 
last,  ven.  returned  in  Trin.  term,  and  distringas  returned  in  Mich.  Nisi  Prius  at 
Westminster.  In  Trin.  term  a  motion  for  a  special  jury,  and  the  freeholders  book 
brought  before  the  Master  to  strike  a  jury,  and  by  the  rule  it  is  confined  to  be  tried 
at  the  sittings  after  Trin.  term  ;  then  eleven  of  the  jury  appeared,  and  it  went  off  for 
default  of  jurors,  and  upon  that  distringas  an  entry  quod  vie.  non  misit  breve.  Then 
a  new  distrin.  returned  the  first  return  of  this  term.  Nisi  Prius  after  Michaelmas  term  ; 
but  those  sworn  under  the  rule  to  try  the  cause  after  Michaelmas  term,  are  not  the 
same  as  were  sworn  before  ;  and  then  the  jury  were  brought  into  Court,  and  other 
persons  named,  etc.  By  the  3d  of  Geo.  2,  for  Regulating  Juries,  a  positive  direction 
is,  that  no  less  than  48  jurors,  excepting  in  trials  at  Bar,  or  the  contrary  be  directed 
under  the  hand  of  the  Judge,  or  a  rule  to  the  contrary  ;  then  the  question  is,  whether 
this  rule  will  take  it  out  of  the  statute  ■?  for  the  rule  is  to  try  it  at  a  sessions  after 
Trinity  term,  and  to  try  it  at  another  sessions  is  contrary  to  the  statute.  The  jury 
has  no  more  power  to  try  at  another  day  not  mentioned  by  statute,  than  the  Judges 
of  Nisi  Prius,  11  H.  6,  fo.  11,  who  do  not  try  by  force  of  the  statute,  but  by  force  of 
the  writ  of  nisi  prius  ;  if  trial  be  at  an  uncertain  or  impossible  day,  the  trial  is  void, 
and  cause  to  reverse  or  arrest  the  judgment.     1  Ven.  296.     3  Keb.  655. 

The  whole  power  of  trying  by  Nisi  Prius,  arises  by  the  writ,  yet  that  authority  so 
given,  must  be  pursued  strictly,  as  at  an  uncertain  day,  or  an  impossible  day ;  and 
the  trial  at  another  will  not  serve,  though  there  had  been  an  authority  given  ;  for  it 
is  positively  confined  to  the  very  day.  1  Ventr.  58.  Therefore  the  day  of  trial  being 
prefixed,  for  the  accident  mentioned  it  was  not  tried  at  the  day,  yet  in  supposition  of 
law,  the  trial  must  be  at  the  very  day  ;  yet  a  jury  confined  to  try  a  cause  at  a  day 
certain,  by  writ  of  nisi  prius,  have  no  other  or  larger  power  to  try  the  cause  than 
the  Judge  ;  all  delegated  powers  are  strongly  restrained  by  rule.  The  jury  struck 
are  to  try  the  cause  after  Trinity  term,  and  being  tried  after  Michaelmas  term,  and 
whereas  the  statute  appoints  forty-eight,  here  were  but  twenty-four  returned,  and 
those  different  from  the  former  jury  on  the  first  trial.  7  and  8  VV.  3,  c.  32,  for  Settling 
Trials,  special  juries  were  very  seldom  had  in  this  Court  befoie  the  Act  of  Parliament 
for  special  juries  (except  by  consent)  but  in  the  Common  Pleas,  rules  for  trials  by 
special  juries  are  made  out  in  general,  and  if  the  cause  is  not  tried  the  next  assizes, 
the  parties  do  not  try  it  before  application  is  made  a  second  time  to  the  Court,  and 
rules  were  read  to  that  effect;  therefore  the  jury  had  no  authority  to  try  it.  This 
defect  is  an  error  not  to  be  taken  advantage  of  by  challenge  or  otherwise  ;  and  com- 
pared this  to  the  following  cases ;  the  venire  is  to  return  twelve  lawful  men,  yet  the 
method  practised  is  to  return  twenty-four,  and  if  less  than  twenty-four  appeared,  and 
the  cause  was  tried  by  a  full  jury,  this  has  been  error;  though  in  civil  cases  the 
Statute  of  Eliz.  aids  it.     Savile  124.     But  in  criminal  cases  it  is  not  aided,  but  is 
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error.  Now  here  is  a  positive  law,  that  no  less  than  forty-eight  shall  be,  (5  Co. 
Gardiner's  case)  in  the  other  case  which  is  grounded  on  usage  and  custom,  it  was  error 
to  return  less  than  what  had  been  usually  practised.  Cro.  Car.  278.  And  therefore 
the  defendant's  case  is  much  stronger,  as  not  being  comprehended  under  the  words  of 
the  statute.  1  Roll's  Abr.  tit.  Error,  fo.  800,  §  8,  the  panels  are  the  same,  but  the 
jury  are  not  the  same  who  were  sworn.  Admitted  no  rule  but  that  in  Trinity  term; 
one  rule  between  Pierce  and  the  Bishop  of  Chester. 

Mr.  Fazakerly  :  This  trial  is  upon  the  authority  of  the  rule,  for  it  is  not  under  the 
general  authority  of  the  following  clause,  but  the  construction.  The  rule  is  what 
must  be  principally  considered,  the  authority  of  the  sheriff  is  determined  and  executed 
by  a  return  [221]  of  a  jury  after  Trinity  term,  and  being  so  determined,  he  acted 
without  authority  ;  and  though  the  persons  returned  are  the  same,  yet  it  is  a  different 
return,  and  may  be  by  different  persons,  and  is  a  mis-trial,  and  ought  to  be  set  aside. 
On  the  late  Act  the  defendant  had  a  right  to  be  tiied  by  the  balloting  clause,  and  if 
the  prosecution  of  the  Crown  has  not  been  fully  followed,  then  it  is  wrong;  for  by 
the  rule  this  trial  is  confined  to  be  tried  by  this  jury  after  Trinity  term  ;  and  the  jury 
having  been  then  sworn,  antl  the  trial  gone  off"  for  default  of  jurors,  that  rule  is  now 
come  to  an  end.  Sheriffs  are  changed  between  Trinity  and  Michaelmas  term.  The 
cases  of  an  award  and  inquisition,  Salk.  96,  Layer's  case,  a  day  of  execution  on  that 
day  fortnight,  and  afterwards  reprieved  to  a  day  subsequent  to  the  first  day  ;  then 
motion  for  a  second  rule  on  the  27th  of  March,  and  afterwards  reprieved  to  the 
seventh  of  May,  and  then  motion  for  a  third  rule.  In  cases  of  views,  determine  at 
the  next  assizes. 

To  all  which  it  was  answered,  for  the  prosecution,  that  the  plea  in  Easter  term, 
venire  returned  first  return  Trinity  term,  then  distringas  returnable  in  Michaelmas, 
last  distringas  returnable  octob.  Hil.  To  consider  the  dispute  on  the  statute  of  this 
King;  the  exception  is  to  the  introduction  of  the  clause,  the  rule  is  of  no  weight,  it 
only  intends  the  cause  shall  be  tried  that  sittings  ;  but  after  the  jury  is  struck,  the 
proceedings  are  continued  over.  Suppose  it  had  been  to  be  tried  at  the  first  sittings, 
it  was  not  to  be  supposed  an  application  was  necessary  for  a  new  trial.  In  trials  at 
Bar  the  rules  are  drawn  for  the  trial,  and  the  issue  joined  in  that  cause  such  a  day  ; 
yet  if  for  want  of  a  full  jury,  or  other  accident,  the  cause  goes  over  to  another  day, 
or  another  term,  there  is  no  need  of  a  fresh  rule  ;  The  King  against  Beading ;  Hotworihi/ 
and  Johnson,  12  Geo.  1.  Bullock,  13  Geo.  1.  Causes  tried  at  Bar,  none  of  them  tried 
the  same  day  as  appointed,  but  went  off  to  another  day. 

As  to  the  power  to  try  the  cause,  that  arises  from  the  rule  ;  and  if  it  is  tried  at 
another  day  it  is  tried  without  authority. 

The  authority  of  the  jury  arises  from  the  King's  writs,  which  are  continued ;  and 
though  the  sheriff  has  once  executed  his  authority,  that  is  not  by  force  of  the  rule, 
but  by  virtue  of  the  writ,  let  it  come  to  him  as  often  as  it  will. 

The  rule  in  a  capital  case,  is  not  parallel  to  that  of  a  jury  process;  because  it  is 
authority,  at  least  it  is  a  caution  for  a  sheriff  not  to  execute  a  man  after  a  rule  is  out ; 
so  as  to  the  views,  the  nde  is  the  authority. 

As  to  the  course  of  Common  Bench,  it  is  extraordinary  to  prove  the  course  of  one 
Court  by  that  of  another;  and  to  prove  that,  they  have  only  produced  one  single 
instance,  and  they  have  not  shewn  that  a  special  jury  then  was  struck  under  the  first 
writ.  Suppose  this  to  be  the  method  of  that  Court,  it  is  to  be  accounted  for  by  the 
statute  7  and  8  W.  3,  c.  32,  for  where  a  venire  facias  is  to  be  taken  out,  and  directs 
the  form,  then  it  is  necessary  to  have  a  special  jury,  and  if  he  takes  out  a  new  venire 
facias,  it  makes  an  end  of  his  special  jury  ;  but  the  Act  of  W.  3,  does  not  extend  to 
the  sittings  in  London  or  Middlesex,  nor  to  the  causes  of  the  Crown,  but  to  the  causes 
tried  at  the  assizes  only  ;  and  if  a  cause  be  to  be  tried  at  the  sittings,  and  goes  off, 
a  new  venire  facias  is  never  taken  out,  but  a  distringas  is,  because  of  a  new  day  at 
Nisi  Prius.  The  King  is  not  bound  by  general  words  of  an  Act,  nor  does  the  Statute 
of  Jeofails  extend  to  Crown  causes,  unless  in  the  cases  of  revenue,  by  the  Statute  4  Ann. 
and  by  the  Statute  of  Frauds,  the  property  of  goods  is  bound  from  the  delivery  of  the 
writ  to  the  sheriff;  but  in  the  King's  case  The  King  against  Meredith,  Trin.  13  W.  3, 
for  perjury,  on  an  information,  Easter  12  W.  3,  issue  in  Trin.  term,  and  the  pro- 
ceedings continued  on  the  distringas,  as  iu  this  case  there  was  a  good  jury.     In  all 
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causes  of  the  Crown  in  the  Exchequer,  no  instance  of  a  new  trial,  or  new  venire  facias, 
but  continuances  are  entered  on  the  distringas  ;  the  statute  of  this  King  makes  against 
the  defendant  about  the  directions  given  in  Crown  causes  for  trials  of  them.  As  to 
the  time  of  taking  advantage  of  this,  the  defendant  is  too  late,  for  he  challenged  one 
of  the  jury,  and  submitted  afterwards  to  take  a  trial. 

Mr.  Solicitor  General :  No  conditional  words  in  the  rule,  nor  any  where  el-se,  that 
the  cause  should  not  be  tried  at  any  other  time ;  but  it  does  not  restrain  the  cause 
from  going  over  to  another  day  or  another  time. 

Mr.  Reeve  :  No  exception  has  been  made  to  the  striking  the  jury  before  the  Master, 
[222]  but  every  step  here  taken  has  been  made  regular,  and  the  jury  there  struck  has 
been  regularly  returned  by  the  sheriff.  Suppose  a  rule  is  granted  that  the  issue  may 
be  tried  at  the  next  assizes,  which  being  conditional  words,  if  not  tried  at  the  next 
assizes,  yet  if  tried  at  different  assizes,  the  proceedings  shall  not  be  set  aside  for  that, 
3  H.  8,  c.  6,  de  Circumstantibus,  4  and  5  P.  and  M.  c.  7,  where  plaintiff  and  defendant, 
tenant  or  demandant  are  named  in  a  statute,  it  does  not  extend  to  the  Crown  ;  this 
is  declared  by  judgment  of  Parliament. 

This  is  properly  a  challenge  to  the  jury,  and  ought  to  be  made  at  the  trial,  and 
founded  on  a  fact  collateral  to  the  record. 

An  array  cannot  be  challenged  after  a  challenge  to  the  poll,  and  the  rule  only 
directs  how  the  jury  shall  be  returned  ;  but  the  rule  cannot  order  how  the  venire  or 
distringas  shall  be  awarded ;  and  the  venire  is  the  foundation  of  a  distringas  in 
infinitum.     See  the  clause  at  the  end  of  the  Statute  3  Geo.  2. 

After  the  attorney  has  made  his  election,  the  jury  must  go  on  to  try  the  cause 
at  law,  and  compared  it  to  the  following  cases.  1  Rol.  Abr.  801.  Yelv.  fo.  23. 
1  Vent.  296.  3  Keb.  655.  2  Vent.  58.  5  Co.  37.  Cro.  Car.  278.  Cro.  Eliz. 
574,  895.  Yelv.  15.  But  as  to  the  time  of  making  this  objection,  it  should  be  at 
the  trial. 

Mich.  13  W.  3.  In  the  King's  Bench,  in  an  action  for  words,  and  motion  for 
a  good  jury,  and  the  cause  tried  by  a  common  jury,  and  moved  to  set  aside  the 
proceedings ;  and  held  by  the  Court,  that  the  party  having  made  his  election  to  try 
the  cause  in  that  manner,  had  waived  the  benefit  of  the  rule,  and  the  proceeding 
stood. 

In  the  same  term  Lord  Chief  Justice  gave  the  opinion  of  the  Court  to  the 
following  effect. 

The  objection  for  the  defendant  was,  that  the  jury  have  no  authority  to  try 
the  cause. 

There  is  no  irregularity  in  the  proceedings,  this  is  not  within  the  Act ;  not  less  to 
be  returned  than  forty-eight,  or  more  than  72,  unless  in  the  cases  excepted  ;  as  on  a 
trial  at  Bar,  or  by  the  rule  ;  and  therefore  the  fact  as  to  this,  stands  as  it  did  before ; 
the  persons  struck  are  not  to  serve,  but  are  only  to  be  returned.  As  to  the  rule 
confining  it  to  be  tried  at  a  day  after  the  term,  which  was  said  to  be  an  objection,  the 
Judge  and  jury  try  the  cause  by  distringas ;  and  as  the  distringas  is  returned,  it  must 
be  carried  on  by  continuance  ;  and  a  new  venire  could  not  have  been  had.  It  appeared 
upon  the  face  of  some  of  the  cases  cited,  that  where  twenty-three  were  returned  it  was 
wrong.     Cro.  Eliz.  434. 

Style  22,  23,  so  far  corrects  the  case  in  Allen  18,  as  to  say  you  must  have  the  first 
jury,  and  need  not  have  a  new  jury  ;  the  Statute  7  W.  3,  does  not  extend  to  the  cases 
of  the  Crown.  As  to  the  practice  of  the  Common  Pleas,  every  Court  has  different 
methods  of  proceeding,  and  the  practice  of  that  Court  is  the  law  of  that  Court ;  and 
that  rule  is  not  an  authority  to  try  the  cause.  As  to  taking  advantage  of  this  at  the 
trial,  we  do  not  determine  it  now.  The  defendant  was  fined  one  hundred  pounds 
and  imprisoned  for  one  year,  and  till  he  pay  it,  and  to  give  security  for  seven 
years,  viz.  himself  in  one  thousand  pounds,  and  his  two  securities  in  five  hundred 
pounds  a-piece. 

Easter,  Eighth  of  George  the  Second. 

The  King  against  The  Mayor  of  Derby. 

This  came  on  upon  a  return  to  a  mandamus,  to  restore  one  Sadler,  a  burgess  of 
Derby,  to  his  freedom  again,  who  had  been  amoved. 
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And  it  was  insisted,  that  the  return  is  insufficient. 

First ;  that  there  is  not  necessarily  set  out,  that  which  makes  a  legal  certainty  ; 
that  this  was  so  near  as  to  disturb  the  common  council,  and  the  Court  cannot  intend 
this  by  collection  or  inference. 

Secondly ;  it  does  not  appear  that  Sadler  was  any  way  the  occasion  of  this 
disturbance. 

Thirdly  ;  supposing  Sadler  was  amongst  them,  yet  it  does  not  appear  that  this 
company  met  on  purpose  to  disturb  the  common  council. 

Fourthly  ;  it  is  said  to  be  in  the  sight  and  view  of  the  mayor,  etc.  it  might  be  so, 
and  yet  not  so  near  as  to  disturb  them. 

[223]  Fifthly  ;  it  does  not  appear  there  was  any  Court. 

Sixthly  ;  it  ought  to  appear  what  the  acts  were  for  which  they  amoved  him,  that 
the  Court  may  judge  of  them  ;  and  also  to  specify  the  names  of  the  constables  that 
were  assaulted,  for  these,  as  well  as  the  name  of  the  wrong  doer,  should  be  set  out. 
Show.  389. 

And  this  should  be  the  rather,  because  these  facts  are  not  traversable. 

Indeed  in  indictments  for  stealing  goods,  etc.  of  persons  unknown,  it  is  of  necessity. 
2  Lev.  208. 

But  here  the  corporation  must  know  their  own  officers,  who  were  constables,  and 
cannot  come  within  that  distinction. 

Quaere,  whether  the  order  of  disfranchisement  ought  not  to  be  under  their  common 
seal  ?     It  is  one  of  the  exceptions  in  the  case  of  JVilton,  5  Mod. 

It  is  uncertain  for  which  of  these  facts  he  was  disfranchised,  therefore  if  one  of 
them  is  not  such  a  sufficient  cause,  though  the  rest  should  be  good,  it  will  be 
insufficient. 

Supposing  these  facts  should  be  thought  all  good,  yet  here  is  no  precedent  con- 
viction, and  nothing  on  this  return  is  sufficient  to  amove. 

Most  of  these  acts  are  a  sufficient  cause  to  bind  him  to  his  good  behaviour,  but 
not  to  disfranchise.     Bang's  case  11  Co.     Palm.  157. 

It  will  be  difficult  to  shew  how  this  affects  the  corporation  as  a  body,  or  what 
part  of  his  oath  it  is  a  breach  of.  Style  477.  That  was  upon  a  riot  in  the  Court, 
and  after  the  Court  was  adjourned,  snatching  of  the  books  and  making  their  own 
entries.  The  Court  held  this  a  sufficient  cause  ;  but  otherwise,  unless  in  Court,  there 
must  be  precedent  conviction.     Case  of  IVilimi  in  5  Mod.  and  Salk. 

The  Queen  and  Lane,  The  Queen  and  Perrot  as  cited  before.  But  the  case  of  Carlisle 
began  Mich.  8  Geo.  1,  there  the  only  objection  relied  on  was,  that  the  amoval  was 
wrong  for  a  precedent  conviction. 

The  Court  was  divided  ;  but  Chief  Justice  Pratt  was  strong  of  opinion,  there  ought 
to  be  conviction  precedent ;  and  the  case  in  Style  was  allowed  to  be  law.  So  in 
Townsend  and  Thorp,  the  Court  thought,  the  Ecclesiastical  Court,  though  it  had  a 
jurisdiction  of  many  of  the  offences,  yet  there  being  an  indictment  at  law,  the  Court 
prohibited  them  as  to  that,  till  that  was  tried. 

True  distinction,  where  the  offences  merely  corporate  are  properly  triable  before 
their  own  domestick  judges. 

In  eo  punire  in  quo  delinquitur;  but  where  it  is  of  a  publick  nature,  proper  to 
be  tried  in  the  King's  Courts  ;  as  these  are  pleas  of  the  Crown,  proper  to  be  tried  in 
the  King's  Courts,  unless  there  was  some  particular  custom  to  try  them  in  these 
Inferior  Courts ;  it  is  not  the  legal  method,  and  so  said  by  Chief  Justice  Glynn  in 
Style,  and  adjudged. 

Sir  William  Chappie  on  the  other  side:  In  support  of  the  return,  on  the  Hth  of 
October  this  disturbance  was,  it  is  alledged  to  be  in  view  of  the  mayor,  etc.  and  to 
their  great  disturbance. 

Not  necessary  to  name  the  persons  assaulted. 

As  to  summons,  they  continued  together  two  hours,  which  was  a  sufficient  time  to 
wait  for  him. 

Disfranchisement  not  necessary  to  be  under  seal,  when  done  by  vote  and  entry  in 
books. 

Lord  Chief  Justice :  Perhaps  the  same  body  have  not  the  power  of  disfranchise- 
ment, that  have  power  over  the  books. 

K.  B.  XXII.— 8 
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Sir  William  Chappie  :  The  whole  offence  is  set  out,  as  to  the  precedent  conviction, 
where  it  is  of  a  publick  scandalous  nature,  admitted  it  must  be  so ;  but  not  necessary 
in  offences  that  immediately  concern  corporations  assembled  in  their  corporate  capacity. 
The  case  of  Wilton,  for  erasing  the  books,  was  a  single  act.  It  does  not  appear  the 
body  was  injured,  therefore  conviction  proper.     Comb.  398. 

Haddock's  case,  Raym.  435.  Here  was  an  attempt  to  hinder  an  alderman  from 
coming  to  the  assembly.     Carth.  173. 

To  this  it  was  replied,  the  thing  relied  on  in  the  return  is,  that  it  is  alledged  to 
be  to  the  disturbance  of  the  common  council,  which  strengthens  the  objection,  that 
it  must,  on  the  [224]  return,  necessarily  appear  to  the  Court  it  was  so  near  as  to  disturb 
them  ;  if  this  had  been  in  a  room  below  to  the  corporation,  it  might  have  been  some 
reason  ;  but  here  the  tumult  was  in  the  street  adjoining  to  the  Guildhall,  though  this 
may  be  traversed  generally,  yet  so  many  constables  cannot  traverse  particular  facts. 

It  is  returned  that  they  did  attempt  to  hinder  an  alderman  from  coming  to  the 
assembly  ;  a  mere  attempt  is  no  cause  of  amoval.     Bagg's  case. 

In  the  common  case  of  declaration  on  several  counts,  and  intire  damages  ;  if  one 
is  bad,  the  whole  falls  to  the  ground  ;  so  here  the  case  of  Raymond  was  an  offence  in 
Court.     No  foundation  to  apply  all  the  facts  to  Sadler. 

Lord  Chief  Justice  :  I  believe  this  question  will  turn  on  this  point,  which  is  a  case 
at  common  law  mixed  with  an  offence  of  a  private  nature ;  whether  a  conviction  pre- 
cedent is  necessary  ?  The  Court  was  divided  in  the  case  of  Carlisle,  therefore  it  is 
proper  to  be  considered. 

It  is  a  doubt  with  me  whether  a  conviction  at  common  law  will  determine  the 
whole  ;  yet  a  man  may  be  acquitted  at  law,  and  punished  by  a  corporation. 

Therefore  whether  there  should  not  be  a  precedent  conviction  1 

Easter,  Eighth  of  George  the  Second. 
The  King  against  Messenger. 

Sir  Thomas  Abney  moved  to  quash  an  order  of  bastardy. 

First  objection ;  it  does  not  appear  in  what  county  the  liberty  of  the  Tower 
Hamlet  is. 

Second  objection  ;  to  what  place  the  putative  father  should  appeal. 

Third  objection  ;  two  justices  do  not  appear  to  be  justices  of  the  liberty,  but  only 
residing  near  the  liberty.     Cro.  Car.  210,  211. 

Fourth  objection  ;  said  by  the  examination  taken  upon  oath,  and  not  said  before 
whom. 

Fifth  objection  ;  the  woman  ought  to  have  repose  atid  ease  for  a  month,  whereas 
the  order  was  made  the  14th  of  January,  and  the  child  born  the  8th. 

N.B.  it  was  liberty  of  his  Majesty's  Tower  of  London. 

Lord  Chief  Justice  :  The  liberty  of  the  Tower  of  London  has  a  distinct  commission 
of  the  peace,  and  so  has  the  liberty  of  the  Dean  and  Chapter  of  St.  Peter's  West- 
minster ;  and  they  never  mention  the  county  of  Middlesex. 

N.B.  The  words  of  18  Eliz.  are  at  the  General  Quarter-Sessions  in  that  county. 
On  that  exception  rule  to  shew  cause. 

In  the  same  term  Mr.  Clark  shewed  cause,  by  saying  that  justices  of  the  liberty 
is  well  enough,  and  no  occasion  to  mention  county ;  but  general  jurisdiction  is  also 
given  to  the  justices  by  the  Statute  of  Bastardy. 

A  county  is  never  mentioned  unless  jurisdiction. 

Sir  Thomas  Abney  :  The  true  ground  is,  that  as  an  appeal  is  given  to  Quarter- 
Sessions,  the  party  should  know  of  what  county  two  justices  are,  that  he  may  know 
where  to  go  for  redress.  Indeed  if  the  sessions  of  the  Tower  had  done  it  originally, 
that  had  tseen  good;  but  two  justices  must  set  out  the  county.  Hellier  against  Ihe 
Hundred  of  I'enshurst,  Cro.  Car.  111. 

Lord  Chief  Justice :  Here  are  two  liberties,  the  greater  that  of  the  Tower  of 
London  ;  and  a  lesser,  that  of  the  Old  Artillery  Ground  ;  which  is  a  subdivision  or 
vill  within  the  greater  liberty  ;  and  they  have  .said  they  are  justices  residing  near  the 
liberty  in  which  the  child  was  born ;  which  is  the  same  as  parish,  and  good. 
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As  to  the  objection,  that  the  party  cannot  tell  where  to  go  to  appeal,  is  of  some 
weight,  and  would  be  bad  on  18  Eliz.  if  jurisdiction  is  not  given  to  the  liberty,  by 
3  Car.  1,  and  appeal  to  them. 

[225]    The  Same  Term. 
The  King  against  Taylor  and  Neale. 

Motion  for  an  information  against  the  defendants,  two  justices  of  Devonshire,  for 
making  an  order  on  one  Nicholas  Mould,  adjudging  him  to  be  the  putative  father  of 
a  bastard  child,  without  summoning  him  ;  and  also  for  refusing  to  hear  his  witnesses. 

Sir  Thomas  Abney  shewed  cause,  and  said  he  was  summoned  by  Sir  George 
Chudleigh,  a  third  justice  of  the  peace,  to  appear  at  the  next  monthly  meeting  of 
justices ;  that  then  the  mother  came,  and  his  witnesses,  but  Mould  not  appearing, 
the  justices  would  not  hear  the  witnesses  ;  because  the  man  himself  was  not  there. 
But  upon  examination  of  the  woman,  they  then  made  this  order,  why  he  gave  notice 
of  appeal  to  the  sessions  and  did  not  appear  there'?     Order  properly  confirmed. 

Lord  Chief  Justice:  Supposing  the  man  was  summoned,  and  did  not  appear,  the 
justices  are  not  then  bound  to  hear  any  evidence  for  him  ;  and  this  Court  will  not 
hear  any  evidence  in  behalf  of  a  person  who  should  attend  here  and  does  not. 

By  the  Court :  The  man  did  not  attend  at  the  next  sessions  as  he  ought  to  have 
done. 

Lord  Chief  Justice :  It  does  not  appear  to  me  that  these  justices  have  acted 
criminally,  but  on  the  contrary  this  complaint  appears  to  be  groundless.  Mould 
appeals  to  the  sessions,  and  deserts  that  appeal,  and  does  not  complain  here  till  Cole 
the  constable,  who  was  to  serve  the  summons,  had  been  dead  a  year. 

The  justices  also  swear  they  saw  a  summons  under  the  hand  of  Sir  George 
Chudleigh,  which  a  third  justice  might  grant.  Besides  it  appears  on  affidavits,  that 
Mould's  father  and  mother  attended  to  give  evidence  for  him,  which  shews  he  had 
notice,  though  not  strictly,  that  he  was  summoned,  yet  lying  by  until  after  the  death 
of  the  constable,  strongly  implies  it. 

Indeed  if  any  real  excuse  had  been  made,  as  that  the  man  was  sick,  the  justices 
should  have  deferred  it ;  but  no  reason  at  all  here  to  do  it ;  and  thought  the  rule 
ought  to  be  discharged  with  costs. 

These  justices  have  no  more  to  do  than  to  inquire  into  the  probability  of  summons, 
and  they  swear  expressly  that  Cole  was  duly  sworn  to  the  service  of  the  summons  ; 
therefore  it  must  be  understood,  that  there  was  a  proof  actually  made  of  the  service 
of  the  summons.     Rule  discharged  with  costs. 


Trinity,  Eighth  and  Ninth  of  George  the  Second. 
The  King  against  Justices  of  Westmoreland. 

Order  of  two  justices  of  the  borough,  for  removing  a  poor  family ;  appeal  to  the 
sessions  of  the  county,  at  which  only  four  justices  being  present,  who  were  equally 
divided,  so  no  determination  was  made,  nor  the  appeal  adjourned.  Mandamus  directed 
to  all  the  justices  of  the  county  in  general,  to  proceed  on  the  appeal. 

Return,  that  at  such  a  sessions  appeal  was  lodged,  and  that  four  justices  only 
attended,  two  whereof  were  interested  in  the  question,  the  other  two  were  divided  in 
opinion. 

This  was  set  out  in  the  paper ;  and  it  vvas  agreed  on  all  hands,  that  the  return 
was  very  odd,  and  not  to  be  supported. 

Sir  Thomas  Abney  for  the  justices  said,  that  the  writ  of  mandamus  was  bad,  and 
ought  to  be  quashed  ;  for  that  it  does  not  appear  that  the  appeal  was  before  them, 
and  that  for  ought  appears,  the  maudamus  requires  the  justices  to  do  an  impossible 
thing,  viz.  to  proceed  on  an  appeal  not  before  them,  since  the  appeal  being  lodged  at 
a  former  sessions,  was  not  continued  over  to  the  subsequent  sessions,  and  therefore 
was  by  law  gone. 

Mr.  Robinson  on  the  other  side  said,  that  it  was  not  usual  in  writs  of  mandamus 
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to  set  out  continuances ;  and  that  if  any  such  thing  had  happened  as  alledged,  the 
fault  was  in  the  justices,  who  ought  to  have  adjourned  the  appeal,  till  by  the  coming 
of  more  justices  the  matter  might  have  been  determined. 

[226]  Lord  Chief  Justice :  The  question  is,  whether  there  is  a  possibility  of  the 
justices  proceeding  in  this  appeal;  thought  if  there  was  not,  as  there  would  be  a 
failure  of  justice  in  this  respect,  an  informatiou  ought  to  go  against  the  justices  who 
were  at  the  sessions  ;  said  he  should  be  glad  to  know  if  it  was  usual  to  set  out  con- 
tinuances in  these  writs  of  mandamus. 

Sir  Thomas  Abney  said,  in  the  case  of  The  King  and  St.  Mary's  in  Shreiosbury,  the 
Court  was  inclinable  to  make  a  rule  on  the  town  clerk  to  return  continuances ;  but 
the  Court  determined  nothing  finally  in  that  case,  but  that  they  submitted  to  amend 
the  return. 

Lord  Chief  Justice  :  Let  this  case  stand  over ;  and  recommended  it  to  Sir  Thomas 
Abney  to  advise  his  clients  to  proceed  on  the  appeal,  or  return  continuances;  and 
seemed  at  length  inclinable,  if  they  did  not  comply,  to  grant  a  peremptory 
mandamus. 

MlCHAELMA-S,    THE   NiNTH   OF   GeORGE   THE   SECOND. 

The  King  against  Marrow  and  Another. 

Lidictment  for  a  forcible  entry  before  justices  of  Middlesex,  by  one  jointenant 
against  another ;  and  being  removed  into  this  Court  by  the  prosecutor,  Mr.  Serjeant 
Hawkins  moved  for  restitution  in  this  Court,  upon  the  Statute  of  8  H.  6,  which  he 
said  this  Court  could  award  as  well  as  the  justices  could.  8  Ed.  4,  fo.  9,  pi.  5,  19. 
10  H.  7,  fo.  27,  pi.  6.     Palm.  419.     Lutw.  224. 

Lord  Chief  Justice  seemed  to  think  that  one  jointenant  could  not  maintain  a 
forcible  entry  against  his  companion,  but  ordered  them  to  shew  cause. 

Mr.  Serjeant  Hawkins  desired  his  affidavit  might  be  filed.  But  Lord  Chief  Justice 
said.  We  cannot  go  out  of  the  record,  and  the  discretionary  power  by  the  statute  must 
be  a  legal  discretion. 

In  the  same  term  Mr.  Kettleby,  to  shew  cause  why  there  should  not  be  a  restitu- 
tion in  this  case,  two  Acts  which  expressly  declare  that  after  three  years  possession,  no 
restitution,  produced  an  affidavit,  that  defendant  had  been  in  peaceable  possession  of 
the  premisses  from  the  first  of  May  1731,  to  the  time  of  the  indictment. 

31  Eliz.  8  H.  6.  Note  the  affidavits  did  not  say  the  other  jointenant  was  not  in 
possession  ;  5  R.  2,  c.  7,  and  15  R.  2,  c.  2,  both  defective. 

8  H.  6,  c.  9,  §  3,  gives  power  to  the  justices  to  inquire  by  a  jury  of  the  force,  and 
if  found,  then  the  justices  to  put  in  possession  ;  this  is  the  Act  on  which  the  motion  is 
grounded.  But  this  is  not  the  case ;  this  is  not  the  finding  of  a  jury  summoned  on 
purpose  to  view  the  force,  but  the  grand  jury  who  have  found  an  indictment  for  a 
forcible  entry. 

Lord  Chief  Justice :  Many  cases  are  to  the  contrary,  that  restitution  may  be  on 
an  indictment  found  of  a  forcible  entry  ;  and  so  is  my  Lord  Hale's  opinion. 

Mr.  Kettleby,  Co.  Litt.  199  b.  one  jointenant  against  another  cannot  maintain  an 
action  of  trespass. 

As  to  the  case  the  8th  of  Edw.  4,  fo.  9,  pi.  5,  19,  not  to  this  purpose,  but  at  the 
most  it  is  only  that  two  Judges  were  of  opinion  that  an  action  on  the  Statute  of  H. 
might  be  brought  by  one  jointenant  against  his  companion  ;  and  the  case  of  H.  7,  is 
only  the  opinion  of  Bryon. 

Trin.  14  Ed.  4,  fo.  8,  pi.  16,  'tis  expressly  said  to  be  held  by  all  the  justices,  that 
no  action  would  lie  on  any  of  these  statutes. 

As  to  the  case,  Lutw.  224,  Bearley's  case,  exception,  that  a  person  cannot  enter  into 
the  moiety  of  a  manor;  but  held  otherwise  by  some,  though  for  a  reason  he  could  not 
understand.  As  to  the  case  in  Palm.  419,  exception  to  an  indictment  for  an  entry 
into  a  moiety. 

Lord  Chief  Justice :  You  need  not  labour  on  that,  for  it  does  not  appear  it  was  by 
one  jointenant  against  another. 

Mr.  Taylor:  Dyer  122,  123,  shews  this  to  be  discretionary  in  the  Court,  to  grant 
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or  not  to  grant  this  writ  of  restitution,  and  hoped  here  was  not  sufficient  laid  before 
the  Court  to  induce  them  to  exercise  that  discretion  ;  here  has  been  no  sort  of  delay 
by  the  defendant;  the  indictment  was  but  just  found,  and  removed  hither  by  the 
prosecutor  himself. 

[227]  Trespass  will  not  lie  by  one  jointenant  against  another,  but  admitted  an 
ejectment  on  an  actual  ouster ;  hoped  no  delay  in  the  defendant,  and  that  the  Court 
would  not  interpose. 

Mr.  Sergeant  Hawkins:  Dyer  122,  pi.  26.  1  Keb.  343.  The  King  and  Bruges 
is  in  point,  Raym.  85.  Hale's  P.  C.  141,  all  cited  to  shew  the  discretionary  power 
of  the  Court,  and  that  it  was  delay  in  the  party.     Co.  Lit.  199. 

Tremain  325.  Precedent  of  writ  of  restitution,  it  is  no  ouster  of  the  other,  it  is 
but  reseizing  the  injured  party. 

As  to  Mr.  KcUleby's  case,  it  may  be  that  an  action  will  not  lie  for  the  mean  profits 
by  one  jointenant  against  another,  because  they  may  receive  the  whole  profits ;  but 
this  is  an  indictment  for  a  tort. 

Affidavit  produced  by  the  prosecutor  of  an  actual  ouster,  by  shutting  up  the  doors, 
and  turning  out  the  servants.     Cro.  Eliz.  915. 

Mr.  Taylor:  As  to  the  case  14  Ed.  4,  cited  by  Mr.  Kettleby,  Fitz.  Nat.  Bre. 
is  quite  contrary.  As  to  the  case  in  Litt.  it  is  directly  against  him,  and  Salk.  392. 
2  Salk.  423. 

As  to  time  of  pleading,  the  Court  will  consider  themselves  as  if  they  were  the 
single  justice;  where,  unless  a  plea  be  pleaded  instantly  to  bar  restitution,  immediate 
restitution  is  awarded. 

Chief  Justice  :  If  the  defendant  would  quash  the  indictment  for  insufficiency, 
or  would  plead  the  three  years  possession,  that  might  be  a  reason  for  the  Court  to 
delay  it,  but  thought  the  bare  traversing  the  force  not  sufficient. 

As  to  the  question,  whether  an  indictment  will  lie  for  one  jointenant  against 
another,  no  cases  unless  the  case  in  Fitz.  thought  an  indictment  will  lie,  but  it  should 
be  for  a  peaceable  entry,  and  forcible  detainer  ;  and  if  the  defendant  thinks  fit  to  rely 
on  that,  he  may  demur. 

As  to  the  possession  for  three  years,  did  not  think  that  sufficient  in  this  case ; 
because  the  affidavit  offered  says  nothing  against  the  possession  of  the  companion  ; 
but  the  principal  point  is,  as  to  the  rules  of  pleading  in  this  case.  As  to  indictments 
for  misdemeanors,  the  parties  have  till  the  next  sessions  to  traverse  ;  so  in  this  Court 
where  they  come  in  by  certiorari,  it  would  be  extremely  mischievous  if  it  must  wait 
till  the  next  term ;  the  Acts  certaitdy  direct  a  speedy  remedy,  but  no  case  cited,  and 
desired  to  be  certified  by  the  clerks,  or  that  precedents  should  be  looked  into ; 
thought  if  the  precedents  would  warrant  it,  they  should  plead  instantly. 

Mr.  Justice  Page  said,  he  should  be  glad  to  know  how  the  precedents  had  been ; 
thought  the  ordinary  traverse  should  not  be  allowed  ;  but  the  party  should  plead 
so  as  to  try  this  term. 

Mr.  Justice  Probyn  thought  the  case  of  llie  King  and  Bruges  did  in  some  sort  settle 
this  point ;  plea  to  be  offered  on  motion  for  restitution,  on  pica  Court  foreclosed,  which 
was  agreed  by  the  Court ;  was  willing  to  the  search  of  precedents ;  but  thought  if  the 
precedents  should  not  come  up  to  it  one  way  or  other,  thought  they  should  be  confined 
to  plead  so  as  to  try  at  the  sittings  after  term. 

Mr.  Justice  Lee  thought  the  indictment  for  a  forcible  entry  would  lie  on  an  actual 
expulsion,  that  the  case  in  Fitz.  seems  to  warrant  this.  As  to  the  time  of  pleading, 
all  the  books  leave  it  to  the  discretion  of  the  Court,  which  will  be  nothing  if  they  are 
confined  to  the  same  rules  in  this  case  as  in  others;  the  case  1  Keb.  seems  to  point 
out  the  manner  of  preventing  the  Court's  exercising  its  discretion  ;  inclined  to  grant 
immediate  restitution,  as  the  defendant  offered  nothing  to  oust  the  Court  of  their 
discretion. 

Lord  Chief  Justice  said,  he  should  be  glad  to  know  how  the  precedents  were  ; 
said  if  there  were  no  precedents  he  should  be  for  settling  the  rule  for  the  time  to 
come,  to  plead  instanter,  to  avoid  the  delay  in  ordinary  cases.  Go  over  for  search 
of  precedents. 

Mr.  Serjeant  Hawkins,  Savill  68.  Court  will  not  grant  restitution  without  hearing 
the  parties.     At  another  day,  without  any  fresh  cases  cited,  the  Lord  Chief  Justice 
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declared  they  had  consulted  together,  and  put  it  on  the  party  to  plead  in  two  days, 
and  take  notice  of  trial  within  term,  otherwise  a  writ  of  restitution. 

[228]    The  Same  Term. 
The  King  against  The  Justices  of  Middlesex. 

Mr.  Morley  took  exceptions  to  an  order  for  raising  the  sum  of  eight  hundred 
pounds  for  passing  of  vagrants. 

First  exception ;  it  does  not  appear  the  order  was  made  on  due  presentment. 

Second  exception  ;  not  said  such  rates  have  usually  been  made. 

Third  exception  ;  that  the  accounts  should  be  audited  by  the  justices. 

Fourth  exception  ;  not  under  hand  and  seal,  as  the  Statute  of  W.  3,  directs. 

On  shewing  cause  it  was  answered,  that  this  should  be  considered  as  a  poor's  rate, 
and  then  no  certiorari  lies.     Craimarsh  and  Utoxeter. 

As  to  the  first  exception,  it  is  impossible  to  execute  that  law  literally  ;  because  the 
grand  jury  of  Middlesex  never  appear  where  Justices  of  Assize  and  Gaol-Delivery  sit. 

That  this  order  is  grounded  on  14  Eliz.  and  not  on  the  subsequent  Statute  11  and 
12  W.  3,  or  the  Statute  of  Ann. 

As  to  the  second  exception,  the  Acts  of  Parliament  do  not  require  it. 

As  to  the  third  exception,  did  not  know  on  what  it  was  grounded,  and  therefore 
gave  no  answer. 

As  to  the  fourth  exception,  it  is  not  grounded  on  the  Statute  of  W.  3,  but  on  the 
14th  of  Eliz.     Order  not  in  Court,  therefore  the  motion  was  stayed. 

In  Hilary  term  following,  the  Lord  Chief  Justice  delivered  the  opinion  of  the 
Court  to  the  effect  following. 

Order  on  the  Statute  of  Ann.  by  which  all  the  Vagrant  Acts  are  reduced  into  one  ; 
removed  into  this  Court,  where  it  had  been  argued  ;  the  order  was  for  a  rate  on  the 
several  parishes,  and  assessment  specifying  the  particular  sums  which  the  Quarter- 
Sessions  thought  requisite ;  and  ordered  that  the  chief  constables  forthwith,  after 
their  receipt,  pay  the  same  to  J.  H.  the  treasurer,  and  all  future  treasurers,  to  be 
applied  as  the  justices  by  order  shall  direct. 

12  Anne,  sess.  2,  c.  23,  directing  for  the  charge  of  passing  vagrants,  prout  13  §  the 
Justices  in  Quarter-Sessions  to  raise  money  as  for  county  gaols  and  bridges.  Sect.  14 
gives  further  directions. 

First  exception  ;  no  presentment  of  the  grand  jury. 

Second  exception  ;  not  under  the  hands  and  seals  of  the  justices. 

Third  exception  ;  that  it  is  to  I'aise  eight  hundred  pounds  in  gross. 

It  was  argued  as  to  the  first  exception,  the  Statute  11  and  12  W.  3,  order  for 
assessment,  and  1  Anne  directs  assessments  upon  presentment  to  them  made,  from 
whence  inferred  presentment  necessary  by  reference. 

It  was  answered,  not  necessarily  referred  to  these  Acts,  but  to  the  Statute  14  Eliz. 
but  this  is  not  the  true  answer,  for  that  only  regards  poor  prisoners  in  county  gaols. 

But  we  are  of  opinion  the  reference  ought  to  be  the  aforesaid  Statute  1  Anne,  and 
so  it  may  appear  by  5  Atine. 

Suppose  this  Act  could  refer  to  the  Statute  of  Eliz.  yet  this  order  is  not  good, 
because  there  it  is  confined  to  such  a  sum  weekly.  Yet  all  are  of  opinion  a  present- 
ment of  the  grand  jury  is  not  absolutely  necessary  ;  if  the  Legislature  had  so  intended, 
the  presentment  would  have  been  specified.  The  presentment  not  applicable,  the 
11th  and  12th  W.  3,  and  1  Anne  abowt  bridges,  neither  of  these  presentments  will 
serve  the  purpose ;  the  money  is  left  to  be  disposed  of  at  the  discretion  of  the  justices. 

Justices  shall  cause  the  money  to  be  raised  when  need  shall  be  ;  besides,  what  use 
would  a  presentment  be  oil  the  justices  have  by  the  Act  a  power  to  determine 
the  quantum,  and  then  a  presentment  is  of  little  use  by  the  grand  jury. 

The  repair  of  gaols  and  bridges  rarely  to  be  wanted,  but  money  to  pass  vagrants 
is  always  wanted  ;  this  exception  over-ruled. 

As  to  the  second  exception,  not  necessary  or  proper ;  for  it  is  to  be  done  by 
justices  in  sessions,  and  so  being  an  act  of  the  Court  need  not  be  signed  by  the 
justices. 
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[229]  As  to  the  case  of  discharging  apprentices,  it  is  expressly  directed  to  be 
under  the  hand  and  seal  of  four  justices,  and  though  at  the  Quarter-Sessions,  yet  not 
the  act  of  the  Court,  that  is  only  the  place  where  it  is  to  be  done. 

Third  exception  makes  the  order  bad  and  illegal ;  it  neither  appears  for  what  time 
nor  how  to  be  accounted  for. 

The  Legislature  intended  quarterly,  or  at  farthest  half-yearly  assessments  ;  and  the 
method  should  have  becTi,  that  so  much  money  should  be  raised,  that  at  the  first 
quarter  the  chief  constable  should  have  enough  to  have  served  for  half  a  year,  and 
then  raise  quarterly  after,  and  so  serve  each  quarter. 

But  this  puts  it  in  the  power  of  justices  to  tax  the  county  at  their  pleasure. 

It  was  objected  by  Mr.  Justice  Page,  that  inhabitants  may  be  charged  at  any 
distance  of  time,  which  is  an  unanswerable  objection. 

This  should  be  taken  according  to  the  taxation  for  relief  of  the  poor,  by  the  43d 
of  Eliz.  weekly  or  otherwise ;  which  though  it  leaves  the  matter  at  large,  yet  held, 
that  poor's  rate  should  be  collected  monthly,  or  by  a  monthly  rate  at  farthest,  and 
on  this,  was  determined,  2  Salk.  531,  Tawny's  case,  if  this  should  be  allowed,  a  future 
charge  might  be  made  of  a  very  large  sura  upon  future  inhabitants. 

Another  exception  not  taken,  that  the  money  is  to  be  paid  into  the  hands  of  the 
receiver  or  treasurer. 

There  is  no  authority  for  this,  the  contrary  is  prescribed,  that  the  chief  constable 
shall  receive  the  money  and  have  a  quarter's  payment  in  his  hands,  etc.  that  he  should 
account  to  the  treasurer. 

Now  according  to  this,  the  Act  cannot  be  complied  with,  it  overturns  the  method 
prescribed  by  the  Act. 

The  chief  constable  to  account,  who  is  to  account  now?  not  the  chief  constable, 
for  he  has  not  the  money,  but  the  treasurer. 

This  error  seems  to  arise  from  a  misapprehension  of  the  11th  and  12th  of  W.  3, 
which  directs  a  receiver,  but  no  such  direction  by  the  12th  of  Anne,  and  the  reference 
to  raise  money  by  such  ways  and  means,  etc.  only  relates  to  the  raising  the  money  ; 
therefore  this  is  inconsistent  with  the  Act?  and  upon  the  whole  the  order  must  be 
quashed  on  these  two  last  exceptions. 

Michaelmas,  the  Fourteenth  of  George  the  Second. 

The  King  against  Obrian. 

It  was  moved  in  arrest  of  judgment  to  this  indictment.  The  facts  charged  in  the 
indictment  are  not  oflfences  at  common  law. 

1.  Publishing  a  forged  and  counterfeit  affidavit  as  a  true  one,  knowing  it  to  be 
false  and  counterfeit. 

2.  Publishing  a  false  certificate  of  the  minister  and  churchwardens  as  a  true  one, 
knowing  it  to  false.  And  by  these  artifices  procured  a  sum  of  money  to  be  paid 
(by  the  paymaster  of  the  pensions  to  officers  widows)  to  one  Burrow. 

Bract,  lib.  3,  De  Corona.     Fleta,  lib.  1,  c.  22. 

Statute  of  5  Eliz.  of  Forgery,  does  not  extend  to  this  case.  Publishing  forgery 
is  no  crime  at  common  law,  only  the  forging  it. 

33  H.  8,  might  have  reached  Burrow  who  received  the  money,  but  not  defendant. 
Lord  Coke  upon  that  statute. 

It  is  not  averred,  that  it  was  a  counterfeit  affidavit,  only  by  way  of  argument. 
An  indictment  at  common  law  would  not  lie  for  forging  this  affidavit.  Wood's  Instit. 
414.     Cro.  Eliz.  554,  166.     Yelv.  146.     3  Bulst.  255. 

Secondly  ;  this  does  not  appear  to  be  an  affidavit,  for  at  common  law  the  justice  had 
no  authority  to  take  such  affidavit ;  therefore  it  is  void.  Trem.  Entries,  The  King 
against  Rutter,  Ibid.  128. 

The  Court  cannot  take  judicial  notice  that  it  is  an  affidavit.     1  Syd.  142. 

[230]  Mr.  Attorney  General  on  the  other  side  :  Is  not  publishing  a  forgery  a  crime, 
when  the  forgery  itself  is  so? 

Was  it  ever  doubted,  that  publishing  a  libel  was  a  crime  as  well  as  writing  it? 
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It  is  said  this  is  not  a  deed,  therefore  no  crime ;  the  case  in  Yelverton  is  denied 
to  be  law. 

The  King  against  Ward  for  forging  a  receipt  of  the  Duke  of  Bucks,  held  an  offence 
at  common  law. 

The  whole  fact  is  charged  as  one  crime. 

It  is  said,  there  is  no  averment  that  it  was  forged ;  but  the  contrary  appears  in 
many  parts  of  the  record. 

As  it  is  said  that  A.  was  a  justice  of  peace,  the  Court  will  take  notice  that  he  has 
power  to  take  an  affidavit. 

The  33  H.  8,  c.  1,  Lord  Coke  says,  after  that  statute  it  was  rarely  laid  at  common 
law ;  which  shews  it  still  might  be  so.     The  King  and  Hayes  was  at  common  law. 

2.  It  is  an  offence  at  common  law.  Hil.  14  G.  1,  The  King  against  John  Ward  in 
that  case. 

It  was  objected,  that  it  was  no  offence  at  common  law ;  in  answer  to  which  the 
following  cases  were  cited.  Style  12.  5  Mod.  137.  Salk.  342.  1  Sid.  142.  Salk. 
406.     Hil.  32  Car.  2.     Koll.  5.     Raym.  81.     1  Syd.  7.     1  Leo.  170. 

And  the  Court  held,  that  though  there  was  no  authority  in  point,  yet  in  reason 
it  is  an  offence  at  common  law ;  and  held  the  case  in  Cro.  not  law,  and  judgment 
against  defendant. 

But  it  is  said,  the  forging  it  might  be  a  crime,  yet  the  publishing  it  not. 

Answ.  It  is  laid,  knowing  it  to  be  forged ;  and  it  was  necessary  to  prove  it  was 
forged. 

On  an  indictment  for  perjury  it  might  be  necessary  to  shew  that  the  justice  had 
authority,  but  no  occasion  to  do  it  here,  for  no  oath  is  administered. 

Lord  Chief  Justice  :  The  case  of  The  King  and  Ward  is  truly  cited  ;  and  this  very 
point,  that  it  was  an  offence  at  common  law,  was  determined  ;  and  therefore  whether 
within  the  Statute  of  False  Tokens,  or  not,  is  not  material.  If  it  appears  it  can  be 
no  prejudice  to  any  one,  it's  no  offence  at  common  law  ;  and  it  was  also  then  held,  that 
the  statute  created  no  new  oft'ence,  but  only  added  a  punishment. 

Quare  therefore,  whether  the  facts  in  this  indictment  amount  to  an  offence  at 
common  law'? 

Surely  publishing  a  forged  writing,  knowing  it  to  be  so,  in  order  to  commit  a  fraud, 
is  an  offence  at  common  law  ;  and  that  is  the  present  case. 

Publication  of  a  libel  is  an  offence. 

It  is  charged  that  Burrovvs  received  the  money  by  virtue  of  this  forged  affidavit 
and  certificate. 

I  think  clearly  the  offence  is  indictable,  and  therefore  I  am  of  opinion  that  judgment 
shall  go  for  the  King.     Judgment  was  given  for  the  King. 

N.B.  The  case  of  The  King  against  Ward  was  for  forging  an  order  under  the  hand 
of  the  Duke  of  Bucks,  for  the  delivery  of  a  certain  quantity  of  allum,  of  which 
defendant  was  convicted,  and  set  in  the  pillory. 

Hilary,  Seventh  of  George  the  Second. 
The  King  against  Miller. 

Conviction  of  the  defendant  upon  3  and  4  W.  and  M.  c.  10,  for  killing  a  deer 
in  His  Majesty's  forest  at  Waltham ;  thirty  pounds  forfeiture  by  the  Act. 

Three  exeeptions  were  taken  for  defendant. 

First  exception  ;  it  is  laid  to  be  killed  in  the  parish  of  Barking  in  the  county 
of  Essex,  and  the  witness  is  of  that  parish  ;  and  likened  it  to  the  case  of  an  informer 
intitled  to  a  part  of  the  penalty,  where  his  evidence  is  not  allowed  ;  and  in  this  case 
the  witness  being  of  the  parish,  and  one  third  of  the  penalty  being  given  to  the  poor 
of  the  parish,  insisted  that  the  witness  was  not  a  legal  witness,  being  either  intitled 
to  a  part  of  the  penalty,  as  being  [231]  a  poor  man  of  that  parish,  or  eased  in  his 
payment  as  one  who  contributed  to  the  poor's  rate. 

Second  exception  ;  that  the  jurisdiction  of  the  justices  did  not  appear,  but  by  their 
own  words,  which  would  not  do.     The  King  against  Juhnson,  Hil.  G,  Geo.  1. 
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Third  exception ;  that  the  justices  are  described  as  justices  to  keep  the  peace,  and 
also  to  hear  and  determine  divers  felonies,  etc.  but  not  said  assigned. 

Mr.  Fazakerly  on  the  other  side  :  As  to  the  first,  said  that  this  objection,  if  it  was 
to  prevail,  no  one  could  be  a  legal  witness,  and  was  going  on,  when  the  Chief  Justice 
said,  there  was  no  occasion,  for  this  did  not  come  into  the  parish  in  ease  of  rates,  but 
only  as  a  bounty. 

As  to  the  second,  said  they  were  the  words  of  the  witness. 

As  to  the  third,  they  have  described  the  justices  as  justices  of  the  peace,  which  is 
all  that  is  required  by  the  statute,  and  they  need  not  have  gone  further. 

By  the  whole  Court :  The  conviction  was  confirmed. 

Hilary,  the  Thirteenth  of  George  the  Second. 
Parish  of  Southwold  against  Yoxford. 

The  sessions  discharge  an  order  of  two  justices,  removing  A.  from  Southwold  to 
Yoxford,  on  appeal ;  and  state  specially  that  the  pauper  took  a  house  in  Southwold 
and  agreed  to  pay  ten  pounds  a  year  for  it,  and  the  landlord  agreed  to  make  new 
buildings.  These  improvements  were  never  made,  and  the  house  worth  but  six 
pounds  a  year ;  the  pauper  never  lay  in  the  house,  but  his  wife  and  family  did  five 
nights  ;  and  his  goods  were  there  above  forty  days  until  taken  in  execution.  The 
wife  kept  the  key  till  Michaelmas. 

Lord  Chief  Justice :  The  sessions  must  judge  upon  the  facts ;  it  is  stated,  that 
the  agreement  was  for  ten  pounds  a  year,  this  is  evidence  of  the  value ;  but  justices 
of  the  peace  have  a  right  to  enquire  into  the  real  value,  and  that  is  but  six  pounds, 
and  there  is  no  fact  to  shew  this  ten  pounds  a  year.  A  mere  reservation  of  rent  is 
not  sufficient  to  gain  a  settlement,  therefore  no  settlement  in  Southwold,  and  quashed 
the  order  of  sessiotis  which  discharged  the  order  of  two  justices,  and  confirmed  that 
of  two  justices. 

Michaelmas,  the  Fourteenth  of  George  the  Second. 
The  King  against  The  Inhabitants  of  Shadwell. 

Presentment  of  a  justice  of  peace,  that  a  highway  in  the  parish  of  Shadwell  was 
out  of  repair,  being  removed  by  certiorari,  the  defendants  plead,  that  A.  B.  was 
bound  to  repair  it  ratione  tenurae.  It  was  replied,  that  the  inhabitants  ought  to 
repair,  and  thereupon  issue  was  joined,  and  a  verdict  against  the  defendants ;  upon 
which  it  was  moved  in  arrest  of  judgment,  that  this  was  an  immaterial  issue,  and  that 
the  issue  ought  to  have  been  upon  the  repair  ratione  tenurae. 

It  was  further  objected,  that  it  appeared  to  be  a  presentment  of  the  jury,  that  the 
justice  did  present  this  highway  being  out  of  repair,  etc.  5  Eliz.  c.  13,  §  9,  gives 
justices  of  peace  this  authority.  2  Sand.  157.  Hawk.  PI.  Cor.  vol.  2,  252.  Hale's 
Hist.  vol.  2.  2  Lev.  was  insisted  to  be  an  authority  for  defendant  upon  the  first 
point ;  for  if  the  first  traverse  had  been  material,  a  traverse  could  not  be  taken  upon 
it,  as  is  in  that  case. 

The  inhabitants  being  by  law  obliged  to  repair  of  common  right,  therefore  the 
issue  ought  to  be,  whether  another  was  bound  to  repair. 

Lord  Chief  Justice :  The  verdict  being  taken,  that  the  inhabitants  who  have 
pleaded  ought  to  repair,  is  wrong;  but  that  is  not  the  question  now. 

Upon  presentment  of  a  justice  upon  a  view,  they  cannot  traverse  that  the  way  is 
not  in  repair. 

But  this  is  only  a  presentment  of  the  jury,  that  the  justice  had  presented,  which 
is  not  sufficient  foundation  for  this  proceeding,  therefore  I  think  that  a  good  objection. 

Secondly  ;  I  think  the  issue  should  be  upon  the  repair  ratione  tenurae,  for  the 
inhabitants  [232]  to  do  it  of  common  right,  for  if  found  they  were  not  to  repair,  it 
would  not  have  determined  the  present  question  ;  though  as  found  it  may,  like  the 
case  of  payment  pleaded  before  the  day,  to  a  bond  is  good,  if  found  for  defendant, 
but  ill  if  found  against  him. 

K.  B.  XXII.— 8* 
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Mr.  Justice  Page :  That  the  presentment  is  not  good,  for  it  should  be  brought 
into  Court  by  the  justice,  not  by  the  jury  ;  upon  not  guilty  he  cannot  give  in  evidence 
that  another  is  to  repair,  only  whether  in  repair  or  not. 

Mr.  Justice  Probyn  :  This  is  neither  a  presentment  of  the  jury  nor  the  justice, 
as  it  ought  to  be  ;  though  this  issue  is  informal,  yet  the  merits  are  found  according 
as  the  verdict  is,  against  the  parish. 

Mr.  Justice  Chappie :  This  is  rather  an  indictment  than  a  presentment,  but 
thought  the  objection  very  strong. 

All  the  Court  agreed  to  arrest  the  judgment  upon  the  objection  upon  the  present- 
ment ;  as  to  the  other,  gave  no  opinion. 

Hilary,  Eleventh  of  George  the  Second. 
The  King  against  Graves. 

Order  upon  defendant  to  pay  three  shillings  per  week  to  Betty  Lemon  as  his 
daughter. 

First  objection  ;  the  money  is  ordered  to  be  paid  to  the  overseers  of  the  poor, 
whereas  it  should  be  to  the  party,  by  the  Statute  43  Eliz. 

Second  exception  ;  that  it  is  so  long  as  she  shall  be  chargeable,  but  does  not  limit 
it  to  so  long  as  he  shall  be  of  ability  to  maintain  her. 

Third  exception  ;  it  does  not  appear  she  is  an  inhabitant  of  the  parish,  only  that 
she  is  chargeable  to  that  parish. 

Hil.  12  Anne,  The  King  against  The  Inhabitants  of  Manchester,  this  exception 
taken,  and  the  order  quashed. 

Lord  Chief  Justice :  This  differs  from  the  case  of  bastardy,  the  statute  gives  a 
very  large  power  to  justices. 

To  first  exception,  it  appears  the  person  was  chargeable  to  the  parish,  and  I  think 
this  payment  must  be  to  the  officer,  for  the  use  of  the  pauper,  and  the  justices  may 
order  it  in  such  manner  as  they  shall  think  proper,  therefore  well. 

To  the  third,  it  is  said  she  was  actually  chargeable,  and  that  is  what  gives  the 
jurisdiction  to  the  justices. 

To  the  second,  he  is  to  pay  no  longer  than  he  is  able ;  and  he  cannot  get  rid  of 
this  order  so  long  as  she  is  chargeable,  for  it  is  in  the  nature  of  a  judgment ;  therefore 
as  to  this,  thought  the  order  ill. 

Mr.  Justice  Page  :  It  is  directed  to  the  officers  to  be  paid  to  her  weekly ;  thought 
that  well  enough. 

If  this  should  be  understood  to  be  a  lien  for  life  upon  him,  whether  he  is  able 
or  not,  should  think  it  ill,  but  doubted  whether  it  is  so  or  not. 

Mr.  Justice  Probyn  thought  the  first  objection  good,  for  there  is  no  order  upon 
the  parish  officer  to  pay  that  sum  to  the  party. 

The  parent  is  to  relieve  the  child  in  ease  of  the  parish,  but  not  to  pay  any  thing 
to  the  parish. 

Mr.  Justice  Chappie  thought  it  good,  as  to  paying  the  money  to  the  parish  officer. 

The  Act  does  not  direct  to  whom  it  shall  be  paid,  but  thought  the  justices  might 
order  that,  and  he  is  unfit  to  pay  to  the  child ;  for  the  Act  supposes  a  want  of  due 
affection  in  the  parent  towards  the  child. 

As  to  the  objection,  not  limiting  the  payment  to  the  ability  of  the  father,  I  think 
it  should  be  so,  for  he  is  by  law  no  longer  bound  to  pay. 


[233]    Hilary,  the  Thirteenth  of  George  the  Second. 

The  King  against  NuNOS. 

Indictment  for  fraudulently  procuring  a  note  from  A.  B.  by  false  tokens,  which  was 
set  out  to  be  by  falsely  affirming  that  there  was  a  person  in  the  next  room  that  would 
pay  the  money  duo  upon  it,  and  by  that  means  getting  the  note,  etc.  whereas  in  fact 
there  was  not  any  such  person  in  the  next  room,  etc. 
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It  was  moved  in  arrest  of  judgment,  that  this  was  not  an  offence  for  which  an 
indictment  would  lie ;  that  the  first  count  was  only  for  procuring  a  note  to  be 
delivered  to  defendant  hy  a  false  affirmation  not  a  false  token. 

Court :  Here  is  not  any  offence  for  which  an  indictment  will  lie,  and  cited  Salk.  379, 
as  a  case  in  point. 

In  the  second  count  it  is  charged  to  be  a  false  token,  but  that  is  tied  up  to  the 
same  fact  as  in  the  former  count,  and  no  description  of  any  other;  therefore  we 
think  that  averring  it  to  be  by  false  tokens,  without  shewing  what  those  false  tokens 
were,  is  not  sufficient,  2  Cro.  20.  Hale's  Pleas  of  the  Crown  265.  1  Lev.  299.  Mod. 
Cases,  I'he  King  against  Macarty  ;  and  the  judgment  was  arrested. 

Trinity,  Thirteknth  and  Fourteenth  of  George  the  Second. 
The  King  against  Westbear. 

Special  verdict  upon  an  indictment  for  stealing  certain  parchment  writings,  which 
were  commissions  out  of  the  Court  of  Chancery  ;  this  was  argued  last  term  ;  and  now 
it  was  insisted  it  was  petty  larceny. 

Larceny  is  taking  the  goods  of  another  with  intent  to  steal  them.  Br.  lib.  3. 
Briton.  22.     Fleta,  c.  38,  fo.  54.     3  Inst.  37. 

Lord  Coke  says  it  must  be  personal  chattels,  but  that  I  take  to  be  an  exception 
from  the  general  rule. 

The  verdict  finds  they  were  taken  with  an  intent  to  steal,  which  is  necessary  to 
make  it  an  offence ;  and  I  agree  that  it  must  be  the  property  of  some  person,  and 
here  it  is  found  to  be  the  property  of  the  Crown. 

It  was  objected  that  there  was  no  fact  stated  that  shews  it  was  taken  with  an 
intent  to  steal,  but  it  being  found  that  it  was  with  an  intent,  that  is  sufficient,  without 
stating  the  facts  which  induced  them  to  find  it  so. 

Second  objection  ;  that  it  was  not  the  property  of  any  person  ;  but  this  also  is  found 
by  the  jury,  and  the  Court  is  bound  by  that  finding,  it  being  found  as  fact,  not  law. 

It  must  be  the  property  of  the  Crown;  because  a  record.  3  Inst.  71,  72.  Hale's 
Hist.  650. 

When  it  is  made  a  record  it  becomes  the  property  of  the  Crown,  as  the  rolls  of  a 
manor  are  the  property  of  the  lord  of  the  manor.  Jus  proprietatis  and  jus  possessionis, 
3  Inst.  108. 

Indictment  for  taking  the  goods  parochianorum  is  good  ;  so  for  bona  ecclesiae. 
Stamf.  25  b.     Dalt.  373. 

Thus  the  law  vests  a  property  in  those  that  cannot  properly  be  said  to  have  any, 
only  for  the  sake  of  punishing  offenders. 

The  jus  possessionis  is  in  the  officer  that  keeps  them,  and  he  is  punishable  for 
negligently  keeping  of  them. 

8  H.  6,  it  is  said,  shews  this  was  not  felony  at  common  law. 

That  Acts  sometimes  are  made  to  declare  what  the  common  law  was  before,  as 
appears  by  Lord  Coke  upon  this  very  Statute  of  R.  2,  against  the  Judges  that  rase 
a  record.     Hale's  Hist.  646. 

It  has  been  said  this  is  a  record,  and  therefore  cannot  be  stolen,  for  it  is  what 
every  one  has  a  right  to  resort  to. 

Secondly,  that  it  relates  to  land,  and  therefore  the  taking  it  cannot  be  felony. 

[234]  Suppose  the  books  of  a  publick  company  were  stolen,  would  not  that  be 
felony  1 

As  to  commissioners  of  sewers,  treasure  trove  and  other  eases,  that  were  men- 
tioned, there  is  no  property.  I  agree,  stealing  writings  relating  to  land,  is  not  felony, 
but  that  is  not  the  present  case  ;  for  they  are  considered  as  part  of  the  realty,  and 
descend  to  the  heir ;  but  this  does  not,  it  is  no  charter  or  evidence,  and  though  it 
does  relate  to  realty,  yet  goes  not  along  with  it. 

Mr.  Serjeant  Barnardiston  on  the  other  side :  There  is  no  case  of  any  indictment 
of  felony  for  stealing  a  record,  Co.  Litt.  8,  and  if  no  such  case  ever  was,  it  is  an 
argument  that  it  does  not  lie. 
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First,  from  the  definition  of  larceny. 

Secondly,  that  it  cannot  be  committed  by  taking  records. 

No  felony  of  chose  in  action.     2  Geo.  2,  c.  25,  §  3. 

10  Ed.  4,  14  b.  there  can  be  no  felony  of  charters  relating  to  land. 

Larceny  cannot  be  committed  of  things  whereof  no  man  has  a  determinate 
property  at  the  time  of  taking.     H.  P.  C.  506. 

Records  are  in  the  nature  of  choses  in  action,  nor  can  any  one  have  a  determinate 
property  in  them ;  for  the  publick  have  a  right  to  use  them,  and  he  that  keeps  them 
cannot  refuse  them,  nor  can  he  destroy  them  ;  which  every  man  may  do  with  his  own 
property. 

Thirdly,  this  plainly  relates  to  land. 

As  to  its  being  found,  that  the  property  is  in  the  King,  if  records  are  in^their 
nature  such  things  as  are  not  capable  of  being  the  property  of  any  person,  it  must  be 
rejected,  as  finding  contrary  to  the  premisses. 

Lord  Chief  Justice  :  The  definition  of  larceny  now  is,  according  to  Lord  Coke 
and  Lord  Hale,  a  taking  the  mere  personal  goods  of  another,  with  a  felonious  intent. 
Therefore  there  must  be  a  property  somewhere,  either  special  or  general,  without 
which  the  taking  cannot  be  felony,  as  things  ferse  naturae. 

I  shall  not  give  any  opinion,  whether  these  records  are  the  property  of  any  one  ; 
but  as  these  are  not  mere  personal  chattels  of  any  one,  it  cannot  be  larceny  ;  for  it  is 
according  to  the  case  in  Ed.  4.  Things  concerning  or  relating  to  inheritance,  or 
chattels  real.     Dalt.  373. 

Till  a  late  statute,  taking  lead  fixed  to  houses  was  not  felony. 

The  things  mentioned  in  this  indictment,  clearly  relate  to  the  lands,  and  are 
evidence  concerning  it ;  therefore  I  am  of  opinion,  for  this  reason,  it  is  not  felony. 

Mr.  Justice  Page  :  The  indictment  is  for  taking  a  parchment,  purporting  to  be  a 
commission,  etc.  which  I  think  uncertain  ;  thought  the  property  not  in  any  person. 

If  it  concerns  any  thing  it  concerns  land,  and  therefore  thought  the  indictment 
would  not  lie. 

Mr.  Justice  Probyn  was  clear  of  opinion,  that  this  related  to  land ;  that  it  was 
an  evidence  of  the  title  of  which  every  owner  had  right  to  make  use  of ;  therefore 
concurred  for  the  defendant. 

Mr.  Justice  Chappie  agreed.     2  Roll.  Abr.  58,  and  8  Coke,  Cayley's  case. 

Then  it  was  moved  that  the  prisoner  might  give  security  for  his  appearance,  upon 
which  was  cited  The  King  against  0-ray. 

Lord  Chief  Justice  :  Quasre  whether  the  Court  may  not  give  judgment  for  the 
misdemeanor,  though  not  for  the  felony.  2  Hawk.  240.  Remanded  till  he  could 
find  bail. 

Hilary,  the  Fourteenth  of  George  the  Second. 

Parish  of  Thornton  against  Parish  of  Sherborn. 

A  certificate  person  married  a  second  wife  after  he  came  to  Sherborn,  by  whom 
he  had  the  pauper,  and  the  pauper  was  hired  to  and  served  Francis  Pope,  who  lived 
at  Sherborn,  in  order  to  learn  the  trade  of  making  button  moulds,  for  a  year  and 
a  quarter,  and  received  wages ;  but  lay  and  dieted  at  his  father's  house ;  his  wages 
were  weekly,  and  Pope  was  servant  at  that  time  to  the  father. 

Qusere,  whether  he  gained  any  settlement  by  such  hiring  and  service? 

[235]  It  was  insisted  he  did  not,  for  he  remained  part  of  his  father's  family,  and 
being  not  removable,  because  of  certificate,  till  actually  chargeable,  it  would  be 
inconvenient  if  such  kind  of  service  should  gain  a  settlement. 

On  the  other  side  it  was  said,  though  Pope  was  servant  to  the  pauper's  father,  yet 
he  might  take  a  servant,  and  if  there  is  such  contract  as  the  Act  requii'es,  it  is  sufficient 
to  gain  a  settlement ;  and  wages  paid  weekly  makes  no  ditference,  though  a  certificate 
man  can  gain  no  settlement,  yet  before  12  Anno  his  servants  might,  and  that  Act  is 
only  as  to  apprentices  and  servants,  therefore  his  children  may  still  gain  settlements 
as  other  persons  may. 

In  reply,  the  9th  and  10th  of  W.  3,  c.  30,  was  cited,  and  that  if  the  pauper  is  a 
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certificate  person,  by  3  and  4  W.  then  he  cannot  gain  a  settlement  there,  unless  he  rents 
ten  pounds  per  aim.  or  serves  an  annual  office. 

Children  born  after  certificate  are  within  the  certificate,  as  much  as  those  born 
before,  and  then  they  cannot  gain  a  settlement  by  service. 

This  service  is  not  sufficient  to  gain  a  settlement,  for  it  is  not  the  kind  of  service 
the  statute  intended,  only  an  agreement  between  the  father  and  Pope,  that  he  should 
teach  the  son  this  business. 

As  Pope  could  not  gain  a  settlement  by  serving  the  father,  it  would  be  strange  if 
the  servant  of  Pope  should  gain  a  settlement  by  serving  him. 

Lord  Chief  Justice  :  First  objection  is,  that  the  pauper  is  not  capable  of  gaining 
a  settlement. 

Second  objection ;  that  if  he  is,  that  here  is  not  such  a  service  as  will  gain  a 
settlement. 

But  I  think  if  he  is  capable  of  gaining  of  it,  here  is  sufficient  to  do  it,  for  it  is  not 
stated  that  Pope  was  a  servant  to  the  certificate  man,  but  only  that  he  was  hired  to 
work  for  him,  and  that  he  was  an  housekeeper  and  settled  there. 

From  the  words  of  the  statute  it  seems  plain  to  me,  that  the  children  born  after, 
are  included  in  the  certificate  ;  because  the  parish  giving  it,  is  bound  to  receive  them ; 
but  then  it  says,  unless  they  have  gained  settlements,  without  confining  it  to  the 
manner  of  gaining  it,  as  a  certificate  person  himself  is  restrained. 

The  Same  Term. 
The  King  against  Gardiner. 

The  conviction  stated,  that  the  defendant  not  being  qualified,  unlawfully  had  and 
kept  in  his  custody  a  gun,  being  an  engine  for  the  destruction  of  game,  and  this  coming 
in  the  paper  after  argument,  it  was  quashed. 

This  conviction  is  grounded  on  5  Anne,  c.  14,  §  4,  the  words  of  which  statute  are, 
That  if  any  person,  not  qualified,  shall  keep  or  use  any  greyhounds,  setting-dogs,  hays, 
lurchers,  tunnels,  or  any  other  engine  to  kill  or  destroy  the  game,  etc.  so  that  in  this 
statute  the  word  gun  is  not  mentioned,  as  in  the  22  and  23  Car.  2,  c.  25,  by  which 
lords  of  manors  are  impowered  at  their  discretion,  to  seize  guns  ;  and  if  a  gun  is 
included  in  this  statute,  it  must  be  under  the  general  word  engine. 

It  is  said,  a  gun  is  a  proper  engine,  and  generally  used  for  this  purpose,  and  that 
the  bare  keeping  of  it  alone  is  a  crime  ;  but  if  the  statute  should  be  extended  so  far 
as  to  make  the  keeping  of  everything  penal,  because  it  may  be  used  for  killing  game, 
it  may  be  hard  to  say  what  a  man  may  safely  keep  in  his  bouse. 

The  things  specified  in  the  statute  are  such  as  in  their  nature  are  almost  solely 
applicable  to  the  destruction  of  game,  and  therefore  it  may  be  probable,  the  Legislature 
intended  a  general  prohibition  to  all  unqualified  persons  against  the  keeping  them  ; 
but  a  gun  is  a  very  useful  and  necessary  thing  in  a  house,  both  for  defence,  and  to 
prevent  birds  and  other  rapacious  animals  from  destroying  corn  or  other  such  things  ; 
for  this  purpose  any  man  may  lawfully  keep  a  gun  in  his  house,  and  though  it  may 
be  applied  to  an  unlawful  purpose,  yet  it  by  no  means  follows,  that  it  is  kept  for  such 
an  end,  unless  that  be  manifested  by  some  act  done,  which  shews  it  is  kept  to  destroy 
the  game.  The  whole  charge  in  the  conviction  is,  that  the  defendant  kept  a  gun 
which  was  capable  of  being  used  in  the  destruction  of  game  ;  and  what  offence  can 
that  be,  unless  the  Parliament  designed  that  no  weapon  should  be  kept  in  [236]  a 
man's  house  for  his  defence  1  It  is  said,  this  conviction  is  founded  on  the  confession 
of  the  party,  who  had  nothing  to  say  in  his  vindication,  and  therefore  it  must  be  taken 
the  gun  was  kept  for  an  unlawful  end.  But  this  inference  can  by  no  means  be  drawn  ; 
a  man  is  accused  of  that  which  is  no  crime,  and  therefore  confesses  the  fact  perhaps 
as  being  conscious  of  his  own  innocence,  and  that  therefore  such  a  confession  cannot 
hurt  him,  and  though  he  has  acknowledged  only  the  doing  what  he  might  do,  the 
consequence  attempted  to  be  drawn  is,  that  he  has  done  something  which  he  might 
not  do.  Surely  this  is  an  unfair  way  of  reasoning.  Easter,  3  Geo.  1,  The  ATm^  against 
King.      The  conviction   set  out,  that   the  defendant   quoddam  tormentum  existen' 
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machinam  ad  destruendum  feras,  etc.  custodivit ;  and  Lord  Parker,  and  the  Justices 
Powis  and  Pratt  seemed  to  be  of  opinion,  that  by  the  word  a  gun,  merely  as  such, 
was  not  included,  but  only  such  instruments  as  in  their  own  nature  were  designed  for 
killing  game,  as  hare  pipes,  etc.     Mr.  Justice  Eyre  indeed  differed. 

Mr.  Justice  Page  said,  he  remembered  a  conviction  on  this  statute  quashed  for 
keeping  a  greyhound  ;  because  not  alledged  to  be  kept  for  the  killing  the  game,  and 
yet  that  creature  is  enumerated  in  the  Act,  and  in  its  nature  properly  adapted  to  that 
use  only. 

Mr.  Justice  Chappie  said,  he  thought  conviction  for  keeping  lurchers,  hays,  etc. 
would  be  wrong,  unless  it  was  alledged  they  were  kept  to  destroy  game.  So  the 
conviction  was  quashed. 

Mr.  Solicitor  General  in  his  argument  cited  The  King  and  Filer,  Hil.  8  Geo.  1, 
which  was  a  conviction  for  keeping  a  lurcher,  and  though  it  was  objected  the  bare 
keeping  was  no  offence  without  using  it,  yet  the  conviction  was  confirmed,  because  of 
the  disjunctive  words  keep  or  use  ;  by  which  the  Court  conceived  the  bare  having  it 
in  his  custody,  being  unqualified,  was  criminal. 

Trinity,  Nineteenth  of  George  the  Second. 
The  King  against  The  Inhabitants  of  Hipperholm. 

One   Robert  Cat  was   removed    to  Hipperholm,  which  order,  upon   appeal,  was 

confirmed,  the  sessions  stating  the  case  specially,  viz.  that  one  Mary  Cat  about 

years  ago,  being  big  with  child,  was  sent  with  a  certificate  from  Shelf  to  Hipperholm 
in  February,  and  in  March  following  was  delivered  of  a  bastard  child  ;  the  justices 
returned  the  certificate  with  the  orders,  the  substance  of  which  certificate  was,  that 
the  inhabitants  of  Shelf  owned  said  Mary  to  be  settled  at  Shelf,  and  engaged  to 
provide  for  her  and  her  child,  whenever  they,  or  either  of  them,  should  be  chargeable, 
but  did  not  say  the  child  of  which  she  was  ensient,  nor  was  any  other  child  mentioned 
by  name  ;  nor  did  the  sessions  state  that  she  had  not  a  child  born  at  the  time  of  her 
certificate. 

It  was  urged,  that  had  there  been,  or  could  the  certificate  have  meant  any  other 
child  but  that  of  which  she  was  ensient,  it  would  have  owned  the  child  to  be  an 
inhabitant  as  well  as  the  mother,  and  have  named  its  name,  but  as  it  did  not,  and  the 
woman  was  visibly  abreeding  when  removed,  the  certificate  must  mean  that  child. 
The  hardship  was  likewise  argued  of  parishes  not  being  able  to  prevent  the  birth, 
being  under  a  certificate,  and  the  cases  of  children  born,  pending  illegal  removals, 
were  also  urged.  To  which  it  was  answered,  that  the  Certificate  Act  included  only 
legitimate  children,  and  the  case  of  The  King  against  The  Inhabitants  of  Lidleach  was 
cited  and  relied  upon,  which  was,  "  that  a  single  woman  being  removed  to  Lidleach 
by  certificate,  a  little  more  than  a  year  after  had  a  bastard  ;  and  held  that  the  bastard 
was  settled  where  born,  notwithstanding  the  certificate. 

By  the  Court :  It  seems  to  be  agreed,  that  had  the  child  been  described  in  the 
certificate,  or  had  the  justices  found  that  the  woman  had  not  any  other  child  at  that 
time,  so  as  to  have  shewn  for  a  certainty  that  the  certificate  must  mean  the  child  in 
ventre,  it  would  have  been  sufficient  to  have  charged  the  parish  giving  the  certificate  ; 
but  as  every  certificate  in  point  of  law  is  considered  as  a  special  contract,  and  as 
certificates  in  general  only  regard  legitimate  children,  therefore  this  child  must  be 
settled  where  born,  and  not  under  the  certificate. 

[237]     Trinity,  the  Twentieth  of  George  the  Second. 

The  King  against  The  Iniiap.itants  of  Hedcorn,  Kent. 

Order  by  two  justices  for  removal  of  Kiehard  Burden  and  Mary  his  wife,  John, 
Elizabeth,  Hannah  and  Mary  Burden  their  children,  from  Hedcorn  to  the  parish  of 
Maidstone,  who  had  given  a  certificate  to  Hedcorn,  acknowledging  the  said  Richard 
Burden  and  Mary  his  wife  to  be  legally  settled  in  the  parish  of  Maidstone,  which 
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certificate  was  dated  the  20th  of  January  1730,  and  in  the  usual  form  ;  Maidstone 
appealed  to  the  Quarter-Sessions  ;  and  upon  hearing  the  merits  of  the  appeal  the 
sessions  confirm  the  original  order  as  to  Richard  Burden  the  husband  ;  but  it  appear- 
ing to  the  Court  that  the  said  Richard  in  1715  did  intermarry  with  Mary  Lee  now 
living,  and  who  appeared  in  Court,  and  also  that  the  said  Richard  on  the  7th  of 
October  1730,  intermarried  with  Mary  Broomhall,  who  was  the  person  removed  by 
the  original  order,  by  the  name  of  Mary  the  wife  of  Richard  Burden,  and  that  he  on 
the  20th  of  January  following,  got  a  certificate  from  Maidstone  in  due  form,  and  also 
that  the  churchwai'dens  and  overseers  of  Maidstone  at  the  time  of  giving  said  certificate, 
believed  the  said  Mary  Broomhall  to  be  the  lawful  wife  of  the  said  Richard  Burden, 
and  they  not  knowing  he  had  any  other  wife,  and  also  on  the  oath  of  the  said  Mary 
Lee  the  lawful  wife  of  the  said  Richard  Burden  ;  and  that  three  children  of  the  said 
Richard  Burden,  by  the  same  Mary,  were,  since  the  certificate  was  so  given,  removed 
to  the  parish  of  Maidstone,  and  that  two  of  her  children  were  put  out  apprentices 
by  the  parish  of  Maidstone,  and  also  that  Richard  Burden  and  Mary  Broomhall  his 
then  supposed  wife,  after  the  certificate  given,  delivered  the  same  to  Hedcorn,  where 
they  lived  as  man  and  wife  from  that  time  till  the  removal,  and  had  the  four 
children  removed  by  the  original  order,  born  during  their  residence  there,  who  have 
gained  no  settlement  since,  and  two  of  the  children  have  received  relief  from  Maidstone 
as  their  own  paupers,  and  that  Mary  Broomhall  hath  gained  no  other  settlement  in 
Maidstone,  and  thereupon  quashed  the  original  order,  as  to  Mary  the  wife  of  the  said 
Richard  Burden,  and  also  as  to  the  four  children  removed  by  the  order. 

It  was  now  moved  to  quash  that  part  of  the  order  of  sessions,  which  quashed  the 
original  order  as  to  the  wife  and  children,  upon  a  supposition  that  the  parish  of  Maid- 
stone was  concluded  by  the  certificate,  and  could  not  now  controvert  the  question, 
whether  the  said  Mary  was  legal  wife  or  not  ?  and  cited  a  case,  The  King  against  The 
Inhabitants  of  New  IFiiulsor  in  Trinity  term  in  the  5th  year  of  Geo.  1,  to  which  it  was 
answered,  that  we  allow  of  this  certificate  in  its  fullest  extent. 

There  should  have  been  no  parol  evidence  allowed  at  the  sessions  to  identify  the 
real  wife. 

Supposing  it  is  an  estoppel,  yet  it  cannot  conclude  as  here,  Co.  Lit.  456,  and  this 
differs  this  case  from  that  of  Ne-w  JVindsor  and  Waltham,  5  Geo.  1.  A  man  and  woman 
live  as  man  and  wife,  and  had  children,  and  the  certificate  being  given  to  them  as  such, 
held  the  certificate  was  an  estoppel,  and  the  legality  of  marriage  out  of  the  question  ; 
but  in  this  case  the  certificate  was  given  to  a  real  wife. 

The  parish  of  Maidstone  are  content  to  maintain  the  lawful  wife  and  his  children  ; 
it  cannot  be  expected  the  parish  by  the  certificate  will  be  forced  to  take  two  wives,  and 
different  children. 

To  which  it  was  replied,  if  an  estoppel  can  be  introduced,  it  must  be  on  the  parish 
that  gave  the  certificate,  and  estoppel  on  estoppel  sets  every  thing  at  large. 

An  instrument  not  signed  by  Hedcorn  cannot  bind  Hedcorn  ;  the  case  of  New 
Windsor  went  further  than  we  need  go  in  this  case. 

A  certificate  concludes  as  to  all  parishes.     Salk.  535. 

All  parties  are  bound  to  receive,  and  that  upon  the  credit  of  the  parish  that  gives 
the  certificate. 

Objected  here  are  two  wives. 

In  the  case  of  New  Windsor,  they  received  but  one,  and  that  not  his  wife.  The 
woman  is  also  certified  to  be  a  legal  inhabitant  of  Maidstone,  and  the  parish  that 
certifies  must  take  care  for  whom  they  certify,  and  their  neglect  must  not  fall  on  a 
third  parish. 

[238]  By  the  Court :  The  motion  is  to  quash  the  order  of  sessions,  and  to  confirm 
the  original  order.  Pauper  Richard  and  Mary  his  wife  certificated  from  Maidstone 
to  Hedcorn.  It  appears  plainly  by  the  state  of  the  case,  that  Mary  Broomhall  was 
the  person  certified  as  his  wife,  and  Maidstone  relieved  her  ;  but  that  will  not  differ 
the  case,  the  certificate  being  the  only  thing  material. 

The  doctrine  of  estoppels  was  used  in  Nciu  Windsor,  and  held  that  the  case  was 
not  to  be  considered  on  the  foot  of  estoppels.  A  certificate  is  in  nature  of  an  adjudica- 
tion, that  the  person  belongs  to  the  parish  that  gave  the  certificate;  and  in  the  case  of 
Honitmi  and  St.  Mary  Axe,  it  was  said  by  Mr.  Justice  Powel  that  a  certificate  was  like 
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an  acknowledgment  on  record,  and  thereby  the  party  is  owned  to  be  legally  settled 
there,  and  that  they  will  provide  for  him  ;  and  as  all  other  parishes  on  this  certificate 
are  bound  to  receive  them,  so  the  parish  that  certified  is  concluded  as  to  all  other 
parishes.  The  parish  has  received  her  as  his  wife,  and  no  material  difference  betweea 
this  case  and  the  case  of  Neiu  Windsor. 

The  child  of  a  single  woman  who  was  a  certificate  person  not  to  be  removed  with 
the  woman  ;  but  if  a  man  and  woman  is  certified  as  man  and  wife,  though  not  legally 
so,  and  the  children  illegitimate,  yet  that  shall  not  make  any  difference  ;  and  the  rule 
was  made  absolute  to  quash  the  order  of  sessions,  which  quashed  the  order  of  two 
justices  as  to  the  wife  and  children,  and  the  original  order  was  absolutely  confirmed. 


CASES  in  LAW  and  EQUITY:  ARGUED,  DE- 
BATED and  ADJUDGED  in  the  KING'S 
BENCH  and  CHANCERY,  in  the  Twelfth  and 
Thirteenth  Years  of  QUEEN  ANNE,  during  the 
Time  of  LORD  CHIEF  JUSTICE  PARKER. 
Now  first  Printed  from  the  Original  Manuscript 
of  the  Late  LORD  CHIEF  BARON  GILBERT. 
1760. 

[1]    De  Terming  Sancti  Michaelis  Anno  Duodecimo  Ann^  Regin^. 

Memorandum,  Mr.  J.  Littleton  Powys  was  absent  all  this  term,  being  indisposed  with 

the  gout. 

V.  Callum. 


Venue  changed  by  executor. 

Case  upon  an  assumpsit  against  an  executrix  laid  in  London.  Mr.  Powys  moved 
to  change  the  venue  upon  defendant's  affidavit,  that  her  husband  the  testator  lived  at 
Disse  in  Norfolk,  that  he  had  not  been  in  London  in  twenty  years  before  his  death  to 
her  remembrance,  and  that  she  verily  believed  that  if  there  was  any  such  promise,  it 
was  made  in  Norfolk. 

[2]     Regina  v.  Odam. 

Order  of  bastardy ;  sum  in  gross.     Salk.  24.     Cas.  of  Sett.  &  Rem.  209. 
Sess.  Cas.  303.     Cro.  Car.  470.     Vent.  336. 

Upon  the  return  of  a  certiorari,  Mr.  Page  took  an  exception  to  an  order  of 
bastardy,  that  the  defendant  was  ordered  to  pay  91.' 7s.  6d.  in  gross  upon  sight  of  the 
order,  besides  a  weekly  maintenance  for  the  child. 

Parker  Chief  Justice  :  The  justices  may  order  a  sum  in  gross,  for  they  must 
indemnify  the  parish,  and  there  may  be  charges  of  the  woman's  lying-in,  &c.  before 
the  reputed  father  is  found ;  the  words  of  the  statute  are,  that  the  justices  shall  take 
order  for  the  relief  of  the  parish,  and  the  keeping  of  the  child,  by  payment  of  money 
weekly  or  other  sustentations. 

Per  Cur'  order  affirmed. 

PoMEROY  V.  Smith. 

Postea  8.     Prohibitio  purgationis  omisso  juramento. 

Serjeant  Richardson  prayed  a  prohibition  to  the  Consistory  Court  of  the  Bishop 
of  Exeter ;  the  plaintiff  was  libelled  there  for  incontinence,  and  a  sentence  pronounced 
that  he  should  purge  himself  (omisso  juramento)  with  four  of  his  neighbours,  within 

241 


242  EEPORTS   IN    THE   KING's    BENCH,  ETC.  GttB.  CAS.3. 

months,  or  else  stand  excommunicated.      The  suggestion  was,  that  it  was 


contrary  to  the  common  law,  for  a  man  to  be  brought  to  accuse  himself  in  a  Court 
of  Justice,  and  that  the  statute  13  Car.  2,  c.  12,  had  [3]  taken  away  the  oath  ex 
officio,  whereby  such  purgation  was  to  be  made,  and  consequently  the  purgation  ; 
that  it  has  been  so  taken  in  the  Ecclesiastical  Courts,  and  no  such  practice  had  been 
there  since  that  statute. 

Eyre :  I  don't  see  any  foundation  for  a  prohibition,  for  they  have  certainly 
jurisdiction  in  the  cause,  and  are  proceeding  in  their  own  method  with  which  no 
common  law  interferes,  aud  if  they  proceed  irregularly,  you  must  appeal ;  the  Statute 
13  Car.  2,  was  only  declaratory,  for  before  that  prohibitions  were  granted  as  to  the 
oath  ex  oflBeio. 

Parker-  Chief  Justice  :  That  statute  has  only  taken  away  the  oath,  and  certainly 
it  cannot  be  contrary  to  law  to  ask  him  whether  he  be  guilty  or  not;  the  granting 
prohibitions  before  that  Act  was  somewhat  hard,  for  their  course  considered  together 
and  compared  with  the  rule  of  common  law,  was  really  in  favour  of  the  party  accused, 
because  that  evidence  which  in  our  Courts  would  be  sufficient  to  convict  him  abso- 
lutely, as  the  woman's  oath,  &c.  was  by  their  law  only  sufficient  to  make  a  probable 
charge,  so  as  to  put  it  upon  the  party  to  purge  himself  by  his  oath,  which  might  give 
him  an  opportunity  of  vindicating  himself  from  a  false  accusation. 

Adjourned. 

[4]    Regina  v.  Powell. 

Bail  upon  the  removal  of  an  indictment  for  petty  larceny. 

On  a  certiorari  was  returned  an  indictment  for  petty  larceny  against  the  defen- 
dant, who  was  brought  up  by  habeas  corpus,  and  arraigned  at  the  Bar,  and  pleaded 
not  guilty ;  and  now  the  Court  took  into  consideration  what  recognizance  of  bail 
should  be  taken,  and  for  that  purpose  two  precedents  were  cited  out  of  the  Crown 
Office,  viz. 

1.  An  indictment  of  felony  removed  by  certiorari,  the  defendant  arraigned  and 
pleaded  at  the  Bar;  the  Court  awarded  a  venire  ret' coram  Rege  proximo  termino, 
and  bailed  him  to  appear  here  at  the  return  day. 

2.  An  indictment  of  felony  removed  by  certiorari,  the  defendant  arraigned  and 

pleaded  not  guilty  at  the  Bar ;  the  Court  awarded  a  venire  returnable ,  and 

took  the  recognizance  to  appear  at  the  next  gaol  delivery  for  the  proper  county. 

Upon  these  authorities  the  Court  awarded  a  venire  returnable  octab.  Hil.  and 
took  the  recognizance  to  appear  at  that  day  ;  the  defendant  in  1001.  and  four  manu- 
captors  in  .501.  each,  and  corpus  pro  corpore.  Eyre  said  he  thought  that,  upon  his 
appearance  next  term,  they  ought  to  take  a  recognizance  for  his  appearance  at  the 
next  gaol  delivery  for  the  proper  county,  and  if  the  Justices  of  Gaol  Delivery  did  not 
give  judgment  there,  [5]  then  they  should  bind  him  by  recognizance  to  appear  here 
at  the  day  in  Bank,  because  it  being  in  the  power  of  the  Justices  of  Gaol  Delivery  to 
give  judgment  below,  that  may  be  unnecessary. 

Clavering  and  Alkinson. 
Supersedeas  for  not  declaring  within  two  terms. 

Mr.  Wood  moved  for  a  supersedeas  to  discharge  the  defendant  out  of  custody  for 
want  of  a  declaration  within  two  terms. 

Upon  affidavit  the  case  was,  that  the  defendant  was  in  custody  of  the  chief  bailiff 
of  the  honor  of  Pomfret,  and  the  plaintiff  had  declared  against  him  as  in  custody 
of  the  Sheriff  of  Yorkshire,  and  the  inference  was,  that  this  could  not  be  taken  to 
bo  the  same  person,  and  consequently  no  charge  against  the  defendant.  Sed  non 
allocatur ;  et  per  Powel  and  Eyre :  A  declaration  is  delivered  which  you  say  is 
wrong,  therefore  take  advantage  of  it  as  you  can,  but  surely  it  is  a  sufficient  declara- 
tion to  hold  the  defendant,  for  the  intent  of  the  rule  is  answered  by  it,  which  is  that 
he  should  have  notice  of  the  cause  of  action  against  him. 
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[6]    DoMiNA  Eegina  v.  Blagden,  Portgrev.  Burgi  de  Honiton  in 

CoMiTATU  Devon. 

Information.     Rule  for  time  to  plead  upon  terms  to  join  issue  and  take  notice  of 
trial  at  the  next  assizes.     10  Mod.  211,  296.     Post. 

Information  against  the  defendants  to  shew  quo  warranto  they  claim  to  be  bailiffs 
of  Honiton  ;  in  Trinity  term  a  rule  was  made,  that  the  defendants  should  have  time 
to  plead  'till  the  last  day  of  the  term,  and  that  the  prosecutor  should  reply  within  so 
many  days,  and  if  the  prosecutor  offered  an  issue,  then  the  defendants  should  join 
issue,  and  take  notice  of  trial  at  next  assizes ;  the  defendants  in  their  plea  set  forth 
a  long  title,  and  concluded  with  a  traverse,  absque  hoc  quod  usurpaverunt  modo  et 
forma  prout,  &c.  To  this  the  Attorney  General  replied  generally,  quod  usurpaverunt 
modo  et  forma,  et  hoc  petit  quod  inquiratur  per  patriam,  to  which  the  defendant 
demurred  in  law;  the  prosecutor's  attorney  accepted  the  demurrer  and  kept  it  about 
a  fortnight,  but  afterwards  returned  it,  insisting  that  by  the  rule  they  were  obliged 
to  join  in  issue,  and  demurring  was  a  breach  of  it,  and  therefore  signed  his  judgment. 

And  now,  upon  the  defendants  motion  to  set  aside  the  judgment  for  irregularity, 
the  question  was  whether  the  demurrer  was  a  breach  of  the  rule  or  not,  and  the 
Court  agreed  that  it  was  not?  And  that  the  defendant  was  not  tied  down  to  join 
issue  in  all  events,  if  the  prosecutor  offered  him  a  bad  [7]  or  an  immaterial  issue,  but 
that  in  such  case  he  might  demur  notwithstanding  those  words,  and  that  si  offeret 
exitum  must  be  understood  of  such  an  issue  as  was  proper  to  some  particular  matter 
in  the  plea,  and  would  try  the  right,  and  as  to  the  issue  taken  in  this  case  upon  the 
general  traverse  of  the  usurpation,  which  was  no  more  than  an  inference  from  the 
special  matter,  they  said  it  was  the  first  time  it  had  been  offered,  and  doubted 
whether  it  was  good,  for  that  it  neither  denied,  nor  confessed  and  avoided  the  defen- 
dants title,  but  was  only  general  in  maintenance  of  the  information,  and  seemed  to 
leave  the  prosecutor  at  large  to  offer  any  thing  in  evidence  without  regard  to  the 
special  matter  of  the  defendants  plea. 

Parker  Chief  Justice  seemed  to  think,  that  if  the  plaintiff  had  tendered  a  clear 
issue,  and  the  demurrer  had  been  merely  frivolous  and  groundless,  and  only  affected 
delay,  it  would  have  beeti  a  breach  of  the  rule. 

Some  things  were  offered  from  the  Bar  in  defence  of  the  replication,  and  (inter 
alia)  by  Sir  Peter  King,  that  he  who  pleads  with  the  Crown,  cannot  traverse  the 
Crown's  title  without  shewing  one  in  himself,  but  must  do  both,  and  the  Attorney 
General  may  always  either  take  issue  on  the  defendant's  title,  or  in  general  traverse 
in  maintenance  of  the  charge  of  his  information,  except  in  monstrance  de  droit,  where 
the  party  confesses  and  avoids  the  Crown's  title,  and  shews  a  title  in  himself  con- 
sistent with  it ;  he  compared  this  with  [8]  the  case  of  an  information  for  intrusion, 
and  cited  3  Rep.  7.  Co.  Ent.  172,  175,  but  upon  this  matter  the  Court  gave  no 
opinion. 

The  Court  ruled,  that  the  judgment  should  be  set  aside  with  costs  to  the  defen- 
dant; and  counsel  for  the  prosecutor  prayed  to  amend  their  replication,  which  was 
granted  also  upon  payment  of  costs. 

PoMEROY  V.  Smith. 
Antea,  2. 

Serjeant  Richardson  renewed  his  motion  for  a  prohibition,  and  cited  cases  to 
prove  that  the  Queen's  Courts  would  prohibit  the  Ecclesiastical  Courts,  as  well  when 
they  proceeded  in  a  course  inconsistent  with  the  common  law,  as  in  a  cause  improper 
for  their  jurisdiction.  Yelv.  92,  93.  2  Co.  44.  Chamberlin  and  Hewson,  Moor  665. 
5  Mod.  147.  Cro.  Jac.  388.  3  Cro.  101.  Sid.  374.  That  all  purgation  must  be 
upon  oath,  vide  Linwood  lib.  5,  tit.  De  Purgatione  Facienda,  and  from  thence  he 
argued  that  statute  had  taken  away  the  oath,  and  consequently  had  taken  away  the 
thing  which  that  oath  was  the  only  means  of  doing. 

Cur' :  Let  them  shew  cause  quod  non  fiat  prohibitio. 
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[9]    Meclanham  v.  Foliam  et  Al'. 

Prohibition,  suit  by  master  and  mariners  against  owners  and  freighters. 

Mr.  Whitaker  prayed  a  prohibition  to  the  Court  of  Admiralty,  in  a  suit  brought 
by  the  masters  and  mariners  of  a  ship  for  their  wages,  wherein  process  (in  the  nature 
of  a  foreign  attachment)  was  prayed  and  issued  against  the  freighters,  to  arrest  the 
freight  due  to  the  owners  in  their  hands.  Parker  Chief  Justice  said,  that  these  causes 
were  not  properly  within  the  Admiralty  jurisdiction,  but  had  been  indulged  by  the 
Courts  of  Common  Law  for  two  reasons ;  first,  because  many  could  join  in  the  same 
suit ;  and  secondly,  because  they  could  hold  the  ship,  the  Court  granted  the  pro- 
hibition as  to  the  master  (as  the  rule  is)  and  denied  it  as  to  the  freighters,  because 
it  appeared  that  the  counsel  moved  for  the  owners  only,  who  were  not  the  parties 
aggrieved  by  that  part  of  the  suit.* 

Eegina  v.  Inhabitantes  Parochi^  de  Whitechapel. 
Order  of  vagrancy.     Cas.  of  Set.  &  Rem.  73.     Post. 

On  the  return  of  a  certiorari,  it  was  moved  to  quash  an  order  of  two  justices  for  the 
removal  of  two  vagrant  children  from  Great  Dobby  in  Leicestershire,  to  Whitechapel ; 
the  recital  was,  that  whereas  it  ap-[10]-peared  to  them  by  the  order  of  A.  and  B. 

Justices,  &c.  that  C.  and  D.  children  under  the  age  of  years  had  been  whipt 

as  vagrants,  and  sent  to  Great  Dobby  as  aforesaid,  as  the  place  of  the  last  legal 
settlement  of  the,  father,  and  whereas  by  law  all  vagrants  ought  to  be  sent  to  the. 
place  of  their  birth,  therefore,  &c. 

Rule  to  shew  cause  quod  non  cassetur,  vide  post. 

Calverly  v.  Calverly. 

Postea.  Prohibition.  Suit  v.  executor,  for  the  distribution  of  the  residuum,  having 
a  legacy  by  the  will.  Vern.  473,  pi.  462.  See  2  Vern.  649.  Eq.  Abr.  243  (D), 
pi.  1,  and  the  note  there.  10  Mod.  400.  Will.  Rep.  8,  544  to  555.  Ch.  Pre.  567. 
Gilb.  Eq.  Rep.  126,  127.     2  Will.  Rep.  162. 

Mr.  Whitaker  prayed  a  prohibition  to  the  Arches  Court  of  Canterbury,  in  a  suit 
against  an  executor  for  a  distribution  of  the  residuum  of  the  testator's  estate  undis- 
posed of,  he  having  a  legacy  by  the  will,  and  the  suggestion  was,  that  by  the  common 
law  of  England  the  executor  is  intitled  to  the  residuum.  Powis  Justice :  After 
determination  in  the  case  of  Foster  and  Miints,  it  had  been  received  in  Chancery,  that 
where  the  executor  had  a  legacy  by  the  will,  distribution  should  be  made  of  the 
residuum,  'till  in  The  Dutchess  of  Beaufort's  case  in  the  House  of  Peers,  several  of  the 
Lords  affirmed  that  the  decree  in  the  case  of  Foster  and  Alunts  was  founded  on  a  fraud 
practised  by  the  executor  and  the  person  that  made  the  will,  who  persuaded  the 
testator  to  leave  a  great  part  of  his  personal  estate  undisposed  of,  by  assuring  him 
that  the  law  would  distribute  it  amongst  his  nearest  relations,  and  the  present  Lord 
Chan-[ll]-cellor  has  determined  that  there  shall  be  no  distribution  of  the  residuum, 
but  it  shall  go  to  the  executor  at  common  law,  where  there  is  nothing  more  in  the 
case  than  that  the  executor  has  a  legacy  by  the  will,  and  absolutely  renounced  that 
power  in  the  Court,  so  that  this  matter  hangs  in  great  uncertainty  at  present,  and 
is  very  fit  to  be  settled. 

Parker  Chief  Justice  :  If  there  be  some  cases  wherein  there  may  be  a  distribution 
of  this  nature,  and  others  where  there  may  not,  and  which  of  these  is  the  case  in 
question,  depends  upon  fact  to  be  proved,  I  dont  see  how  we  can  prohibit  before  that 
appears. 

Per  Cur.  Rule  to  shew  cause. 

*  N.B.  The  Court  afterwards  granted  a  prohibition  on  the  prayer  of  Sir  John 
Duddlestone  a  freighter,  in  whose  hands  the  freight  was  arrested. 


OILB.  CAS.12.  REPORTS    IN    THE    KING's    BENCH,  ETC.  245 

Haven  v.  Creon. 

Attachments  for  iion-performance  of  an  award.  Mod.  21.  Salk.  71,  pi.  4,  83,  pi.  1,  7. 
Mod.  8.  See  9  &  10  W.  3,  c.  15.  2  Hawk.  P.  C.  153,  sect.  37.  2  Keb.  575. 
10  Mod.  333.  11  Mod.  170.  12  Mod.  234,  257,  317,  525,  533,  585.  Stra.  695. 
2  Will.  Rep.  450.     Barnes  40,  &c.     2  Barnes  55,  140. 

An  award  was  made  between  the  parties  upon  a  submission  by  obligation  made 
a  rule  of  Court. 

Mr.  Salkeld,  upon  a  rule  to  shew  cause  why  an  attachment  should  not  issue  for 
non-performance,  took  exceptions  to  the  award ;  first,  that  it  bore  date  28th  August, 
and  recited  a  bond  of  submission  dated  7  Augusti,  which  was  a  different  bond  from 
that  [12]  made  a  rule  of  Court,  which  bore  date  the  17th  of  August. 

But  to  this  it  was  answered  by  Ryves,  and  agreed  by  the  Court,  that  since  it 
appeared  that  the  arbitrators  had  an  authority  before  the  award  made,  unless  the 
defendant  proved  that  there  was  another  bond  agreed  with  that  recited  in  the  award, 
they  would  take  this  to  be  a  mistake  only,  the  rather  because  it  is  not  necessary 
to  recite  the  bond  at  all,  and  the  award  would  be  good  without  it,  that  the  plaintiff 
might  maintain  an  action  upon  it,  notwithstanding  that  variance,  and  wherever  a 
judgment  might  be  had  upon  it  in  an  action  they  would  execute  it  by  attachment. 

Second  exception  was,  that  they  had  awarded  the  defendant  to  pay  all  such  costs 
as  the  Master  should  tax,  with  the  subsequent  costs  of  taxing  the  said  costs,  that  this 
was  uncertain  and  might  take  in  costs  incurred  since  the  making  of  the  award. 

To  this  Parker  Chief  Justice  said,  that  the  like  answer  might  be  given  in  the  case 
of  an  award  of  a  release  of  all  actions,  viz.  that  it  should  not  be  intended  that  there 
were  any  actions  since  the  award  made,  and  if  there  were,  that  the  award  should  not 
extend  to  them,  but  might  be  well  performed  without  it ;  so  in  this  case  we  will  not 
suppose  that  the  Master  had  taxed  any  costs  incurred  since  the  award,  but  if  he  has, 
you  may  object  to  them  and  have  them  struck  off. 

[13]  Third  exception,  that  there  is  a  clause  for  indemnifying  some  persons  not 
parties. 

Answer  that  it  is  recited,  that  those  persons  were  security  for  the  plaintiff  in  the 
matters  here  submitted,  and  the  indemnifying  them  is  for  his  benefit,  since  they  might 
have  a  remedy  against  him. 

Per  Cur' :  Fiat  breve  attach',  unless  the  defendant  perform  the  award  within 
a  fortnight. 

DoMiNA  Regina  v.  Jones. 

Certiorari  to  the  Old  Baily.     Regula.     Comb.  319. 

Per  Curiam :  We  never  grant  certioraries  to  remove  judgments  from  the  Old 
Baily,  without  special  cause. 

Jackson  and  Laverack. 
10  Mod.  184.     5  Vin.  Abr.  27,  pi.  43.     Post. 

This  term  this  cause  was  argued  a  second  time. 

Mr.  Fortescue  pro  querente  in  errore :  The  plaintiff  declares,  that  whereas  he  was 
seised  de  Viginti  acris  Terroe  apud,  &c.  qnodque  ipse  efe  omnes  illi  quorum  Statum,  &c. 
a  tempore  cujus,  &c.  habuerunt  &  habere  debuerunt  eorum  Pastur'  in  140  acris 
pastures  vocatse  Sikehouse  Moor  quodque  Defendens  sepibus  iuclusit  100  acras  terras 
Parcellas  Communise  prcedictfe  suae  tam  amplo  &  beneficiali  modo,  &c. 

[14]  The  objection  is,  that  the  matter  here  charged  is  impossible,  coramunia 
pasturiB  signifying  the  right  only,  which  is  no  more  capable  of  being  inclosed  than 
a  rent  or  advowsou,  or  right  of  action,  &c.  and  the  finding  of  the  jury  will  not 
cure  it. 

Communia  are  a  general  term  importing  only  quid  commune,  something  which 
one  man  has  in  common  with  another  in  alieno  fundo,  and  it  varies  its  signification 
as  it  is  applied  to  different  species.     Fleta,  lib.  4,  c.  19. 
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But  still  all  the  several  species  to  which  it  is  applied  are  only  so  many  kinds  of 
rights  :  thus  Biacton  defines  coramunia  pasturse  to  be  jus  pascendi,  comraunia  estover' 
to  be  jus  secandi,  &c. 

In  this  place  coinmunia  cannot  in  any  place  signify  the  soil ;  it  has  been  said 
indeed  that  in  statutes  and  grants  it  is  used  in  that  sense,  but  certainly  by  a  grant 
of  commnnia  pasturae  the  soil  would  not  pass,  12  H.  8,  2.  5  H.  7,  1.  Cro.  Jac.  575, 
579,  but  supposing  that  were  otherwise,  it  could  not  influence  this  case,  for  in  statutes 
and  deeds  words  are  to  be  understood  according  to  the  sense  of  the  parties.  But  in 
pleadings  the  Judges  must  interpret  them  according  to  the  strict  notions  which  the 
law  has  affixed  to  them  and  no  other. 

In  pleadings  two  negatives  will  make  an  affirmative  according  to  the  strict  rule 
of  grammar.  But  in  deeds  and  statutes  they  [15]  will  remain  a  negative,  if  the  intent 
of  the  parties  requires  it.     Co.  Lit.  146. 

In  pleadings  disjunctive  particles  are  always  taken  strictly,  but  in  statutes  and 
deeds  they  are  sometimes  construed  in  a  conjunctive  sense  according  to  the  intent. 
Star'  v.  Rokeby,  Mich.  9  Annje,  B.  R.  and  Pasch.  11  Annte,  Bradock  and  JVilson,  a 
custom  was  laid  quod  omnes  tenentes  aut  occupatores  should  grind  at  his  mill,  held 
there  that  tenens  signified  properly  only  a  tenant  of  the  freehold,  and  therefore  the 
custom  was  uncertain. 

The  plaintiff  himself  has  defined  the  sense  of  this  word  to  be  the  right,  and  has 
used  it  in  the  beginning  and  end  of  the  declaration,  and  surely  the  same  word  must 
be  taken  in  one  sense  throughout  the  whole  count,  and  not  equivocally.  But  it 
cannot  signify  the  soil  throughout  the  whole  count,  for  then  the  action  is  misconceived, 
and  should  have  beeti  trespass. 

The  verdict  will  not  assist  the  plaintiff  in  this  case,  for  uncertainties  in  counts  are 
not  helpt  by  verdict ;  and  if  this  had  been  100  acrse  terrse  sive  pasturae,  it  would  have 
been  ill ;  a  fortiori  an  impossibility  cannot  be  cured  by  it,  which  is  the  question  here  ; 
if  that  which  may  be  either  right  or  wrong  cannot  be  helpt,  much  less  can  that  which 
is  certainly  wrong. 

Mr.  Lutwych  pro  defendente  in  errore :  Communia  may  very  well  be  taken, 
according  to  [16]  ordinary  parlance  to  signify  the  place  after  a  verdict,  for  the  Court 
must  intend  that  something  was  proved  in  order  to  found  that  verdict,  and  the 
damages  given  ;  in  common  speech  it  is  good  sense  and  very  well  understood,  to  say 
that  he  inclosed  100  acres  of  the  common. 

But  if  (as  they  contend)  communia  must  signify  the  right,  then  it  is  repugnant 
to  acras,  and  must  be  rejected,  and  the  sentence  will  be  inclusit  centum  aeras  terrie 
parcellas  pasturae  prfedictae. 

There  are  a  great  many  authorities  in  the  books  prove,  that  where  improper  words 
are  used  which  are  inconsistent  with  others,  they  shall  be  rejected. 

Trover  de  una  amphora  saporis  ;  there  the  Court  said,  that  they  could  not  under- 
stand what  was  meant  by  a  barrel  of  tastes,  for  that  it  was  impossible,  and  therefore 
rejected  the  word  sapor,  and  intended  that  the  damages  were  given  for  the  barrel. 
So  in  the  cases  of  days  laid  with  a  scilicet  which  are  impossible,  the  Court  always 
rejected  them.     Mich.  9  Annte,  Blackwell  ami  Eals. 

Transferre  negotiationem  suam  ;  the  Court  said  it  was  impossible  for  a  man  to 
transfer  his  trade,  but  after  a  verdict  they  adjudged  well  upon  the  rule,  that  some- 
thing must  have  been  proved. 

[17]  Trespass  in  70  acris  terrae,  the  jury  quoad  66  acras  gave dam',  et  quoad 

quinque  resid'  dam'.     The  Court  rejected  the  quinque  and  understood  quoad  resid'. 

Mich.  1  Ann^. 

East  and  Essington. 

The  case  of  Rich  and  Moor,  Mich.  1706,  C.  B.  was  replevin  ;  the  defendant  avowed 
for  distress  of  the  cattle  of  the  ])laintiir,  (a  stranger)  for  damage  done  to  his  common, 
and  did  not  aver  quod  non  potuit  habere  &  gaudcre  in  tam  araplo,  &c.  and  it  was 
held,  that  foi'  want  of  these  words  he  had  not  a  right  to  distrain,  it  being  the  loss 
of  his  common  which  alone  could  intitle  the  commoner. 
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Mr.  F.  S.  Cases  of  uncertainties  do  not  come  up  to  this,  tenentes  aut  occupatores 
terrar',  when  laid  by  way  of  custom  or  prescription,  can  have  no  signification. 

In  tiespass,  if  part  can  be  continued  and  part  cannot,  and  a  continuance  be  laid  of 
the  whole,  and  entire  damages  given,  the  Court  will  intend  no  damages  were  given  for 
that  which  was  impossible.     Sid.  249.     Hil.  1  Annie. 

[18]  Mr.  Fortescue  :  If  communia  be  rejected,  there  will  still  remain  a  repugnancy, 
for  then  it  will  ruti  thus,  100  acrte  terrse  parcellte  pastur<e  praidicaj,  i.e.  100  acres  of 
arable  land,  parcel  of  the  said  pasture.     Vent.  260. 

In  the  cases  cited  by  Mr.  L.  there  was  something  to  make  the  declaration  good, 
and  then  the  Court  would  leject  that  which  made  it  bad,  but  this  is  otherwise. 

Cro.  Jac.  272.     2  Vent.  262.     Cases  of  uncertainties. 

2  Vent.  174,  73.     Cases  of  impossibilities. 

There  Hale  Chief  Justice  took  a  diversity  upon  the  cases  of  the  scilicet,  that  if  it 
be  a  mistake  in  point  of  fact,  it  shall  be  aided  by  rejecting  it,  but  if  in  point  law  it 
should  not,  this  is  a  mistake  in  point  of  law. 

Parker  Chief  Justice  :  In  Rich  and  Maor,  the  avowry  was  for  taking  the  beasts 
damnum  ibid,  facientes,  which  signitied  the  field  only,  whereas  it  should  have  been 
damnum  in  communia  sua  facientes,  in  order  to  intitle  the  commoner  to  distrain. 

Eyre  Justice  :  Good  authors  have  taken  communia  for  the  place.  Dufresne,  in 
his  Glossary  verbo  Communia,  says,  it  sometimes  signifies  ager  relictus  ad  pascend' 
communiter  per  cives,  and  cites  for  it  speculum  Saxonicum. 

[19]  There  is  no  necessity  for  confining  the  word  to  the  same  sense  throughout 
the  whole  declaration,  but  must  be  taken  secundum  subjectam  materiam  in  the  place 
where  it  stands.     Cro.  Jac.  300,  Heioct  and  Drake. 

F.  Powis  Justice  :  Tho'  terra  is  frequently  used  in  contradiction  to  pastura,  and 
so  signifies  arable  land,  yet  Lord  Coke  says,  that  it  is  nomen  generalissimum,  and 
comprehends  any  soil  or  earth  whatsoever,  as  meadows,  pastures,  &c.  and  where  any 
thing  is  joined  to  it  to  particularize  it,  it  shall  be  understood  of  that  particular  species, 
and  here  is  pastura  annexed  to  it.     Cro.  Jac.  459. 

Communia  pasture  does  not  signify  an  abstracted  right,  but  a  right  annexed  to 
land,  and  so  makes  a  compound  idea. 

I  do  not  see  why  it  may  not  be  taken  as  false  Latin  intended  for  communis  pastura, 
but  the  case  mistaken. 

Curia  advisare  vult. 

Regina  v.  Gapper. 

Indictment  quashing. 

Moved  to  quash  an  indictment  for  receiving  stolen  goods  sciens,  &c.  But  denyed, 
quia  per  Cur' :  this  might  have  been  punished  as  felony,  and  we  never  quash  for 
ofTences  of  so  high  a  nature. 

[20]    Backhouse  and  Wells. 

Post.     2  Stra.  73L    Fortesc.  133.    8  Mod.  26L     Eq.  Cas.  Abr.  184,  pi.  27.    10  Mod. 
181.     See  8  Vin.  Abr.  241,  pi.  11.     In  the  notes  254,  pi.  18,  460,  pi.  7. 

Ejectment;  the  jury  found  a  special  verdict,  viz.  that  Thomas  Barker  was  seised 
in  fee  of  the  lands  in  question,  and  being  so  seised  made  his  will  in  writing,  viz. 
"And  as  for  my  worldly  estate,  to  the  intent  that  all  ray  lands  being  purchased  by 
myself,  may  go  in  my  name  and  blood,  so  long  as  it  shall  please  God  to  continue 
it,  I  devise  to  my  kinsman  John  Barker  all  my  lands  in  Longborough,  to  hold  to 
him  for  the  term  of  his  natural  life  only,  without  impeachment  of  waste  ;  and  from 
and  after  his  decease  to  the  issue  male  of  his  body,  (if  God  shall  help  him  with  issue) 
and  to  the  heirs  male  of  such  issue  male,  and  in  default  thereof  to  John  Bracy  the 
lessor  of  the  plaintiff',  and  the  heirs  males  of  his  body.  Item,  I  devise  to  Thomas 
Barker  an  attorney,  my  lands  in  Emlod,  to  hold  to  him  for  the  term  of  his  natural 
life  without  impeachment  of  waste  ;  and  from  and  after  his  decease  to  the  heirs  males 
of  his  body."     They  find  that  the  lands,  mentioned  in  the  will  to  be  given  to  John 
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Barker,  are  the  same  with  the  lands  in  the  declaration ;  that  the  devisor  died  seised, 
and  that  John  Barker  entered  and  suffered  a  common  recovery  to  the  use  of  him 
and  his  heirs ;  that  John  Barker  died  seised  prout,  &c.  without  having  any  issue  at 
the  time  of  making  the  will  or  any  time  afterwards,  and  the  defendant  entered  and 
was  seised  prout,  &c.  That  the  [21]  plaintiff's  lessor  entered  upon  him,  and  made 
lease  to  the  plaintiff,  who  entered  and  was  possessed  quosque,  &c.  et  utrum  super  tota 
materia,  &c. 

In  Trinity  term  this  cause  was  argued  hy  Mr.  Fazakerly  for  the  plaintiff,  and  Mr. 
Jefferies  for  the  defendant,  and  now  came  on  for  a  second  argument. 

Mr.  Lutwyche  for  the  plaintiff :  The  general  question  is,  whether  upon  the 
construction  of  this  will  John  Barker  was  tenant  in  tail  of  the  lands  in  question, 
or  tenant  for  life  only  ;  I  shall  endeavour  to  prove  that  he  was  tenant  for  life  only, 
and  consequently  the  recovery  void  ;  by  considering. 

First,  whether  it  was  not  the  certain  intent  of  the  devisor  to  make  but  tenant 
for  life  only. 

Secondly,  whether  he  has  not  expressed  that  intent  in  such  manner,  as  agrees  with 
the  rules  of  law. 

First,  as  to  the  intent,  that  plainly  appears  from  the  words  which  create  the  estate, 
and  several  other  parts  of  the  will ;  he  first  of  all  expressly  declares  his  design,  that 
the  estate  should  go  in  this  name  and  blood,  but  he  has  given  it  to  no  other  person  of 
his  name  but  John  Barker,  who  is  to  be  the  first  taker,  and  it  is  not  likely  that  he 
intended  to  put  it  into  his  power  to  bar  the  estate  tail,  and  unravel  the  whole  at 
once  ;  [22]  then  in  the  habendum  the  proper  place  to  limit  his  estate,  he  says,  to 
hold  to  him  for  the  term  of  his  natural  life  only,  which  last  is  a  word  of  restriction, 
and  added  to  take  away  all  possible  imagination,  that  he  had  made  him  tenant  in  tail, 
and  after  that  he  subjoins  the  clause,  without  impeachment  of  waste,  which  would 
have  been  an  useless  and  idle  expression  without  effect,  if  he  had  given  him  an 
estate  tail. 

It  is  true,  in  the  case  of  King  and  Melling,  2  Lev.  58,  and  Vent.  225,  there  was  an 
express  power  given  to  make  a  jointure,  and  yet  the  Court  adjudged  it  an  estate 
tail ;  but  there  that  power  was  useless  and  idle,  since  it  enabled  the  devisee  to  make 
a  jointure  without  the  charge  and  trouble  of  suffering  a  recovery. 

By  the  words,  "  If  God  shall  hereafter  bless  him  with  such  issue  "  it  appears  that 
he  meant  a  contingent  remainder,  and  afterwards  he  adds  words  of  limitation  to  the 
heirs  male  of  such  issue,  from  whence  it  is  plain  that  he  intended  issue  as  a  name  of 
purchase  and  not  of  limitation. 

This  intention  is  the  clearer  from  the  form  of  expression  in  other  places,  where 
he  uses  the  proper  words  to  limit  an  estate  tail,  so  that  it  is  plain  he  distinguished 
right,  and  used  the  proper  phrases  according  to  his  intention. 

[23]  Secondly,  this  devise  of  an  estate  for  life  is  agreeable  to  the  rules  of  law ; 
suppose  these  words  stood  in  a  deed,  they  would  pass  an  estate  for  life,  with  a 
remainder  to  the  issue  in  tail,  for  there  is  a  great  difference  here,  land  is  given  to 
T.  B.  for  life  with  remainder  to  the  heirs  of  his  body,  for  that  must  be  an  estate 
tail  by  reason  of  the  word  heirs,  being  a  word  of  limitation  of  an  estate  according 
to  the  reasoning  in  Shelly's  case,  and  where  the  words  issue  of  his  body  are  used 
for  issue,  it  does  not  import  a  limitation,  but  is  a  good  name  of  purchase. 

If  this  be  so  in  a  deed  according  to  the  strictest  rules  of  law,  why  should  it  be 
construed  otherwise  in  a  will  ?  If  it  appear  to  be  his  intention  to  give  an  estate  for 
life,  and  he  has  used  proper  words,  what  can  alter  it  ?  For  there  is  nothing  but  the 
intention  that  can  give  these  words  the  sense  of  an  estate  tail.     6  Rep.  JFild's  case. 

If  a  devise  be  to  a  man  and  his  children  and  he  has  none,  it  is  agreeable  to  the 
intent,  that  it  should  be  an  estate  tail,  because  otherwise  the  words  could  not  be 
satisfied,  for  they  could  not  take  by  remainder,  the  limitation  being  in  prajsenti. 

The  case  of  King  and  Melling  is  that  upon  which  the  other  side  depends,  but  this 
is  very  different. 

There  was  a  devise  to  his  son  B.  for  his  natural  life,  and  afterwards  to  the  issue  of 
[24]  his  body  to  be  begotten  on  a  second  wife,  provided  that  he  should  have  a  power 
to  make  a  jointure  on  such  wife  ;  this  was  adjudged  au  estate  for  life  in  this  Court, 

by  the  opinion  of  and  Rainsford,  against  my  Lord  Hale,  but  was  reversed  iu 

the  Exchequer  Chamber,  and  adjudged  an  estate  tail. 
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It  is  to  be  observed,  that  in  that  devise  there  is  no  clause  to  make  it  dispunishable 
of  waste,  and  as  to  the  power  to  make  a  jointure,  Hale  answers  that  as  before,  and 
also  distinguishes  that  case  from  Archer's  rase,  1  Rep.  and  in  Justice  Ventris's  Report 
231,  Hale  cites  a  case  from  Roll.  Abr.  837,  which  is  a  devise  to  the  eldest  son  for  life, 
&  non  aliter,  and  to  the  sons  of  his  body,  and  he  allows  that  to  be  but  an  estate  for 
life  by  reason  of  the  non  aliter,  to  which  the  word  only  in  this  case  is  equivalent. 

But  by  the  difficulty  the  case  of  King  awl  Melling  met  with  among  the  Judges,  it 
appears  they  carried  the  matter  as  far  as  they  could ;  but  if  this  were  to  be  adjudged 
the  same  way,  it  would  go  a  great  deal  further. 

It  is  very  material  in  this  case,  that  it  appears  by  the  different  parts  of  the  will, 
that  the  devisor  had  distinguished  between  words  of  limitation  and  purchase,  and  has 
used  heirs  males  where  he  intends  a  tail.  3  Lev.  432,  Loddington  ami  Kinie  was 
adjudged  an  estate  for  life,  because  of  the  words  without  impeachment  of  waste  and 
issue  male. 

[25]  The  case  of  Taylor  and  Sayer,  cited  in  Vent.  229,  is  not  law,  and  it  is  denied 
so  to  be  in  Raym.  82,  and  Pollexf.  106. 

Mr.  Lechmere  pro  defendant :  By  the  words  of  this  devise,  an  estate  tail  passes  to 
the  first  devisee,  and  there  is  no  substantial  difference  between  this  case  and  that  of 
King  and  Melling. 

I  admit  (as  Mr.  Lutwych  has  insisted)  that  if  the  devisor  has  used  such  words,  as 
by  a  proper  and  determinate  notion  will  signify  an  estate  for  life  in  a  will,  and  his 
intention  appears  conformable  thereto,  it  will  be  the  greatest  violence  in  the  world  to 
construe  them  otherwise. 

But  by  considering  all  the  parts  of  the  will  together,  it  will  appear  that  he  did  not 
intend  an  estate  for  life,  but  in  tail. 

The  preamble,  from  which  so  much  has  been  inferred,  carries  the  intention,  what- 
ever it  were,  to  all  his  lands  whatsoever,  to  the  intent  that  all  my  lands  may  go  in  my 
own  name  and  blood  ;  this  was  certainly  the  reason  that  determined  his  choice  of  the 
persons  who  should  first  take  the  several  parts  of  his  estate,  but  there  can  be  no 
pretence  for  extending  it  any  farther,  for  he  has  not  pursued  it  through  any  one 
limitation  in  the  will ;  the  second  man  in  this  very  devise  is  made  tenant  in  tail,  and 
consequently  has  a  power  of  barring  the  remainder,  though  he  be  only  of  his  blood 
and  not  of  his  name  ;  if  this  be  [26]  considered  as  to  the  other  lands,  it  will  be  still 
plainer,  the  lands  in  Emlod  are  given  to  T.  B.  for  life,  without  impeachment  of  waste, 
and  then  to  the  heirs  male  of  his  body,  which  cannot  be  denied  to  be  an  estate  tail, 
though  all  the  arguments  from  the  intent  of  the  devisor,  and  the  clauses  about  waste, 
held  with  equal  force  here,  as  in  the  case  of  the  former  devise  ;  upon  which  I  beg 
leave  to  observe  that  it  would  be  very  strange  if  the  testator  should  intend  a  less  estate 
and  a  worse  interest  to  the  first  taker,  than  to  those  he  has  thought  fit  to  postpone, 
and  also  the  words  without  impeachment  of  waste,  he  has  twice  used  them,  and  in  one 
of  the  places  the  intent  endeavoured  to  be  collected  from  them  is  impossible,  for  they 
can  be  taken  only  as  words  ex  abundant!,  and  not  operative,  for  though  something 
might  be  concluded  from  them  if  they  were  found  only  in  this  place  in  the  will,  yet 
since  they  are  used  in  another  part  to  a  different  intent,  nothing  can  be  inferred  from 
them. 

J.  B.  the  first  devisee  of  these  lands,  is  the  second  devisee  of  those  in  Emlod,  which 
are  given  to  him  in  tail  in  the  same  words  as  to  T.  B.  but  surely,  if  he  had  intended 
to  distinguish  this  man  to  his  disadvantage  upon  any  particular  suspicion  of  him,  he 
would  have  done  it  through  the  will. 

In  Loddington's  case  there  were  plain  words  declaratory  of  the  intention  besides 
these  about  waste  ;  the  first  devise  is  to  his  brother,  and  afterwards  to  his  nephews, 
and  then  follows  [27]  a  proviso  that  his  nephews,  to  whom  he  had  given  his  inherit- 
ance, should  pay  the  annuity  ;  this  was  thought  such  a  declaration  of  the  intent,  as  to 
exclude  the  first  taker  from  any  estate  of  inheritance. 

"If  God  shall  bless  him  with  issue;"  if  these  words  coming  in  after  the  limitation 
to  the  issue  male  are  not  operative,  they  can  make  no  condition  precedent,  nor  point 
out  a  future  time,  the  disposition  had  been  as  in  the  case  of  Clark  and  Day,  if  God 
shall  bless  him  with  issue  male,  some  inference  might  have  been  drawn  from  them, 
but  'tis  otherwise  here. 
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From  the  words  heirs  males  of  such  issue  male,  it  has  been  insisted,  that  the 
intention  was,  that  the  issue  should  have  the  inheritance,  and  not  the  first  devisee, 
but  these  are  idle  insignificant  words,  and  the  word  issue  before  implied  as  much  as 
they,  for  issue  even  when  a  word  of  purchase  takes  in  the  remotest  issue  without  the 
word  heirs. 

This  is  said  expresly  by  Pollexfen  in  his  argument  in  the  case  of  King  and 
Melling,  as  to  a  will,  though  he  denies  it  as  to  deeds. 

Archer's  case  is  very  different  from  this,  for  the  words  there  are,  his  next  heir 
male,  which  can  be  understood  only  of  the  first  born  son,  and  cannot  in  any  con- 
struction as  nomen  coUectivura.     So  in  the  case  of  Clark  and  Day. 

[28]  Loddington'a  case  is  also  in  the  singular  number,  next  issue  male  and  his  heirs. 

It  is  objected,  that  the  various  penning  of  this  will,  shews  a  diflferent  intention  in 
the  several  parts,  but  this  (if  it  proves  any  thing)  will  prove  too  much  for  Mr. 
Lutwych,  for  it  must  be  carried  through  the  whole  will  by  his  using  all  the  different 
manners  of  giving  estates  tail  in  different  places  ;  as  sometimes  to  A.  for  life,  and  after 
his  decease  to  the  heirs  male  of  his  body  ;  sometimes  to  B.  and  the  heirs  male  of  his 
body,  &c.  that  the  different  expression  is  no  indication  of  a  different  intent,  but  he 
had  one  uniform  design  of  making  an  equal  disposition  of  his  estate  in  his  name  and 
blood,  and  for  the  doing  this  he  has  used  various  expressions  meaning  the  same  thing  ; 
much  stress  has  been  laid  upon  the  word  only  coming  in  after  the  words  for  life. 

To  this  I  answer,  that  taking  the  words,  for  the  term  of  his  natural  life,  separately 
and  per  se,  without  the  word  only,  they  are  of  no  force  to  hinder  an  estate  tail  from 
passing,  since  the  resolution  in  King  and  Melling,  and  as  to  that  word  it  has  no 
meaning  at  all,  and  cannot  alter  the  case,  et  the  restrictive  particle  is  of  use  when 
applied  to  an  indefinite  expression,  and  will  ascertain  the  same,  but  when  applied  to  a 
particular  expression  which  was  certain  before,  it  can  signify  nothing ;  the  addition  of 
never  so  many  restrictives  or  negatives  are  only  so  many  redundances.  In  this  ease 
there  is  a  precise  particular  in-[29]-terest  given  before,  and  this  word  can  neither 
extend  nor  restrain  it,  and  then  it  will  be  exactly  the  same  case  as  King  and  Melling. 

The  case  in  Roll's  Rep.  837,  mentioned  by  Lord  Hale  with  non  aliter,  is  in  that 
book,  if  the  son  should  alien,  then  the  daughter  should  have  the  estate,  this  shews  that 
the  power  of  alienation  i.e.  of  inheritance,  was  vested  only  in  the  son,  and  not  in  the 
first  taker,  which  was  the  reason  of  the  judgment  as  given  in  the  original  report;  non 
aliter,  it  is  not  so  much  as  taken  notice  of  there,  and  whether  it  be  in  the  record  I 
cannot  tell. 

I  agree  that  if  issue  was  as  certain  and  proper  a  word  of  purchase  in  a  will  as  a 
deed,  it  would  be  hard  to  construe  it  otherwise.  But  I  insist  that  in  a  will  it  is  not 
so,  it  is  no  term  after  for  that  purpose,  the  more  frequent  construction  of  it  in  a  will 
is,  that  it  is  a  word  of  limitation,  and  this  has  been  sometimes  carried  so  far  as  to  be 
implied  :  if  lands  are  given  to  one,  and  if  he  dies  without  issue,  to  T.  B.  this  is  an 
estate  tail  in  the  first  devisee.  The  most  beneficial  construction  is  to  be  made  so  as 
to  preserve  the  intent. 

There  is  no  reason  given  in  the  case  of  King  and  Melling,  but  holds  equally  in  this 
case,  the  other  words  are  proved  to  be  insignificant  and  make  no  real  difference,  here 
is  the  word  issue  male  which  is  nomen  collectivum,  and  of  his  body  lawfully  begotten, 
[30]  which  my  Lord  Hale  calls  the  eye  of  an  estate  tail. 

To  construe  issue  a  word  of  purchase,  will  make  T.  B.  but  tenant  for  life,  with  a 
contingent  remainder  to  his  issue,  which  supposes  a  particular  intent  for  him,  and 
differs  his  case  from  all  the  other  devisees  under  his  will,  but  to  take  it  in  the  other 
sense  will  keep  the  intention  entire  and  conformable  throughout,  and  the  same  interest 
will  be  given  to  all  of  them. 

As  to  the  verdict  itself,  that  is  not  sufficient  to  give  judgment  on  ;  by  the  will  the 
lands  in  Longborough  and  Emlod  are  both  given  to  John  Barker,  though  not  in  equal 
degree,  and  the  lands  mentioned  in  the  declaration  are  only  those  in  Longborough,  but 
the  jury  find  that  the  lands  given  by  the  will  to  T.  B.  and  those  mentioned  in  the 
declaration  are  the  same,  which  is  absolutely  impossible  upon  the  face  of  it. 

Mr.  Lutwych  (reply) :  Nothing  is  to  be  inferred  from  the  intent  in  other  places  of 
the  will,  for  the  devisor  might  intend  an  estate  for  life  only,  and  probably  he  did  so 
when  he  used  the  words  heirs  male,  but  being  contrary  to  the  rules  of  law,  the  law 
will  supersede,  but  notwithstanding,  that  where  his  intention  can  take  place  it  shall. 
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The  lessor  of  the  plaintiff  being  a  remote  remainder  man,  he  might  think  it  of  no 
[31]  great  consequence  if  he  did  give  him  an  estate  tail. 

As  to  the  case  in  RoUe,  Hale  says  non  aliter  was  in  the  will,  though  not  in  the 
book,  and  that  the  resolution  was  founded  upon  them,  and  Kolle  saya  nothing  incon- 
sistent with  it. 

There  are  no  words  of  art  proper  for  a  will,  but  if  the  intention  of  the  testator 
does  not  appear  to  the  contrary,  the  words  shall  be  taken  in  the  same  sense  they  would 
have  in  a  conveyance. 

In  Loddington's  cai^e,  though  several  reasons  are  given  for  the  judgment,  two  of  them 
are  with  us  in  this  case. 

The  rule  is,  that  where  it  is  doubtful  whether  the  party  intended  the  words 
according  to  the  rules  of  law  or  not,  there  they  shall  be  taken  according  to  the  rules 
of  law,  for  since  there  is  as  much  reason  to  think  they  were  meant  so  as  otherwise,  it 
is  fit  the  law  should  prevail. 

The  objection  to  the  verdict  will  extend  to  the  finding  the  identity  of  the  lands 
mentioned  in  the  recovery,  and  if  that  be  so,  it  is  taken  that  there  is  no  recovery 
found. 

Curia  advisare  vult. 


[32]  Eegina  v.  Freeman  Mayor  de  Thetford  in  Com'  Norf.  et  Suff. 
Inform'  v.  borough  in  two  counties  ;  venire  from  one. 

Information  laid  in  Norfolk  to  shew  quo  warranto  he  is  mayor  of  the  borough  of 
Thetford  in  com'  Norf.  and  Suflf.  and  usurpation  charged  apud  Thetford  in  com'  Norf. 
and  Suff.  The  defendant  pleaded  the  charter  whereby  the  method  of  election  is 
appointed,  viz.  that  the  mayor  for  the  time  being  should  nominate  two  capital 
burgesses,  one  of  whom  the  freemen  should  choose  to  be  the  mayor,  that  the 
defendant  was  so  chosen  a  capital  burgess  apud  Ciulhald  Burgi  prasd',  that  Tirrel  the 
precedent  mayor  nominated  the  defendant  and  T.  S.  de  capital'  burgen'  juxta,  &c. 
and  the  freemen  chose  the  defendant,  videlicet  apud  Thetford  praed'  absque  hoc  quod 
usurp',  &c. 

The  Attorney  General  replied  protestando,  that  Tirrel  did  not  nominate  Freeman, 
pro  placito  quod  Freeman  de  tempore  nomination'  in  placito  supposit'  non  fuit  de 
capital'  burgens.  et  hoc  pet',  &c.  surque  issue  a  venire  awarded  out  of  Norfolk. 

After  a  verdict  for  the  Queen,  Mr.  Branthwaite  moved  in  arrest  of  judgment,  that 
was  a  mis-trial,  and  a  venire  ought  to  have  been  awarded  out  of  the  counties  of 
Norfolk  and  Suffolk  both.  If  the  issue  had  been  usurpavit  vel  non,  it  would  be  well, 
because  the  usurpa-[33]-tion  is  charged  in  Norf.  only,  but  it  is  whether  at  the  time 
of  the  nomination  he  was  a  capital  burgess  of  Thetford,  which  is  alledged  to  be  a 
borough  in  the  counties  of  Norf.  and  Suff.  this  is  a  fact  arising  out  of  both  counties, 
and  at  common  law  there  must  undoubtedly  have  been  two  venires  ;  the  question  is 
whether  it  be  aided  by  any  of  the  Acts  of  Jeofails,  which  by  the  statute  about 
mandamus's  and  quo  warranto's,  9  Ann.  c.  20,  are  extended  to  cases  of  informations  ; 
the  21  Jac.  1,  c.  13,  does  not  extend  to  this,  and  only  helps  where  a  venire  was 
awarded  of  fewer  or  more  vills  than  it  ought  at  common  law,  but  it  was  to  a  vill  not 
at  all  mentioned,  that  was  not  within  this  statute.  Hutton  11,  JVihoii  and  Briggs 
in  account,  against  the  bailiff  of  two  manors  in  different  counties,  and  held  not  aided 
for  that  reason. 

The  Stat.  16  &  17  Car.  2,  c.  8,  goes  something  farther,  but  there  the  words  are, 
so  as  the  case  be  tried  by  a  jury  of  the  proper  county  where  the  action  is  brought ; 
and  though  this  has  been  carried  a  great  way,  it  was  never  yet  adjudged  to  help  the 
case  of  one  venire  where  by  law  there  ought  to  be  two ;  the  Act  only  mentions  one 
venire,  and  it  could  never  intend  to  take  away  the  two,  and  make  one  serve.  This 
may  be  casus  omissus,  and  not  under  the  consideration  of  the  law-makers,  being  what 
seldom  happens,  like  that  in  Hutton  111,  where  the  Statute  of  Limitation  was  pleaded 
to  a  rationabili  parte  honor',  and  the  Court  held  it  out  of  the  general  words  of  the 
Act,  being  a  case  that  seldom  happens. 
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[34]  Page  contra  :  The  usurpation  is  laid  in  Norf.  and  for  ought  appears,  the 
office  of  principal  burgess  might  be  exerciseable  only  in  that  county  ;  but  however 
this  is  a  trial  in  the  proper  county  where  the  action  is  brought,  and  therefore  within 
the  Stat.  16  &  17  Car.  2,  c.  8,  as  it  was  settled  in  Saund.  226,  where  by  the  justifica- 
tion the  trial  should  have  been  at  Oxford,  and  not  at  London,  it  was  held  well. 
3  Keble  3-50,  Iiikins  aiul  Hunsden.     Vent.  182,  Maynard's  case. 

Trin.  3  Annte,  Regina  v.  IVedenfm'd,  monstrans  de  droit  in  London,  for  the  office 
of  warden  of  the  Fleet,  which  appeared  to  be  executed  both  in  London  and  Middlesex, 
and  held  well  though  tried  by  a  jury  out  of  London  only. 

This  is  very  reasonable,  for  it  is  a  more  favourable  case  than  that  of  one  venire  out 
of  a  wrong  county  where  no  part  of  the  fact  arose,  and  yet  the  statute  helped  it,  for 
here  some  of  the  fact  arose  in  this  county ;  if  the  statute  can  help  a  greater  evil,  sure 
it  may  a  less. 

Branthwaite  (replicando) :  The  case  in  Saund.  was  so  ;  but  the  Court  was  divided, 
and  Twisden  said,  that  the  statute  never  intended  to  destroy  the  very  principles  and 
foundations  of  the  common  law,  which  supposes  that  juries  have  notice  of  facts  in  their 
own  county,  and  may  give  their  verdict  on  their  knowledge,  and  since  Holt  Chief 
Justice  was  always  of  opinion  against  it.  But  he  held  [35]  himself  bound  by  the 
authority  of  it,  though  he  thought  it  not  altogether  a  right  resolution,  because  the 
words  are  not  barely  the  county  where  the  action  is  laid,  but  the  proper  county,  which 
he  thought  must  have  some  meaning. 

Branthwaite :  If  that  case  extended  the  statute  beyond  the  intent,  there  can  be 
no  reason  for  carrying  it  farther,  and  this  case  was  never  yet  adjudged  to  be  within 
it.  Regina  v.  fFedenford  went  upon  another  reason,  besides  London  cannot  join  with 
Middlesex,  because  when  a  jury  comes  out  of  two  counties  the  trial  must  be  at  Bar, 
and  in  that  case  the  party  may  elect  in  which  county  he  will  try  his  cause. 

18  Hen.  6,  10,  shews  the  true  reason  of  the  common  law  in  this  case,  that  the 
jurors  of  one  county  cannot  try  what  was  done  in  the  other,  and  therefore  they 
should  join. 

Parker  Chief  Justice  :  I  do  not  see  any  fact  alledged,  that  arises  in  SufF.  to  make 
it  necessary  for  that  to  join  ;  the  fact  of  the  election  must  arise  out  of  one  county 
only,  and  it  appears  to  be  in  Norf.  by  reference,  the  information  charges  the  claim  of 
mayor  to  be  in  Norf.  and  you  say  you  were  chosen  existen'  de  cap.  burg'  apud  Guihald 
Burgi  praed'.  18  H.  6,  10,  the  fact  was  alledged  in  Suff.  and  yet  it  is  insisted  jurors 
should  come  out  of  that  county.* 

Cur'  advisare  vult. 

[36]    DoMiNA  Eegina  v.  Nuns. 
Indictment  for  words  spoken  to  justices  of  peace  at  the  Petty  Sessions.     10  Mod.  186. 

Indictment  for  words,  viz.  "This  is  not  justice  of  peace's  business,  you  shall  not 
try  this,  have  a  care  what  you  do,  I  have  blood  in  me  if  I  had  you  in  another  place." 

After  verdict  for  the  Queen,  Mr.  Blundel  moved  in  arrest  of  judgment,  that  these 
words  are  not  indictable,  that  the  first  only  contentionary,  and  the  rest  have  no 
certainty.  If  I  had  you  in  another  place,  shews  only  a  deference  paid  to  them  in 
respect  of  the  place  and  capacity  they  were  then  in,  and  are  in  avoidance  of  plaintiffs 
slander. 

Mr.  Whitaker  on  the  same  side  insisted,  that  the  words  do  not  tend  to  a  breach 
of  the  peace,  and  consequently  not  indictable  ;  scandal  is  not  sufficient  as  in  Sir 
Rowland  Gwyn's  case,  "Sir  K.  G.  is  a  fool,  an  ass,  and  a  coxcomb,  and  knows  no  more 
law  than  a  strickhill,"  and  yet  held  not  indictable.  Mich.  4  Annte,  Regina  v.  Soley, 
"  He  is  not  fit  to  be  a  justice  of  peace,  and  if  a  cause  come  before  him  he  will  give  it 
for  J.  S.  right  or  wrong,"  held  not  indictable.  Hil.  11  Ann;v),  Regina  v.  Legasseek, 
"  This  is  a  nurascul's  order  and  the  justice  deserves  to  be  hanged  for  making  it,"  held 
not  indictable. 
.  [37]  But  supposing  the  words  indictable,  they  are  not  well  laid ;  it  is  said  that 

*  N.B.  On  the  last  day  of  the  term  the  Court  said  there  was  nothing  in  the  excep- 
tion, and  gave  judgment  for  the  Queen  without  argument. 
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he  being  before  them  ex  causa  proedieta  said  the  words,  but  it  is  not  alledged  before 
whom  that  cause  was,  nor  whether  it  was  within  the  conusance  of  the  justices. 

If  indictable  at  all,  not  so  before  Justices  of  the  Peace,  but  of  Oyer  and  Terminer, 
who  have  conusance  de  verborum  propalationibus ;  it  is  a  matter  not  within  the  com- 
mission of  the  peace,  no  more  than  peijury  or  forgery. 

For  ought  appears,  the  proceedings  of  the  justices  might  be  irregular  and  illegal 
in  a  matter  out  of  their  authority,  and  then  the  meaning  of  the  words  can  be  no  moi'e 
than  that  they  had  no  jurisdiction,  and  he  had  spirit  enough  to  contest  it  with  them 
in  another  place,  i.e.  a  proper  jurisdiction. 

Mr.  Lutwyche  contra  :  The  words  tend  to  a  breach  of  the  peace,  and  in  that 
respect  differ  from  the  cases  cited,  which  are  only  of  ill  manners  ;  these  import  a 
challenge  or  threatning,  though  not  <lirectly,  "  but  if  I  had  you  in  another  place," 
which  is  a  common  way  of  menacing,  and  though  the  phrase  be  dark  and  covert,  that 
will  not  alter  the  case. 

In  Hobart  120,  the  case  was,  Markham  dispersed  letters  of  piovocation  to 
challenge  the  Lord  Darcy,  obscurely  penned,  for  which  the  Star  Chamber  fined  him 
5001.  the  book  says,  that  in  this  they  proceeded  by  the  com-[38]-mon  law,  and  wherever 
the  Star-Chamber  exercised  a  jurisdiction  lawfully,  this  Court  may  exercise  the  same. 

In  the  cases  cited,  the  words  are  in  the  third  person  spoken  of  the  justice,  not  to 
them  in  the  execution  of  their  othce,  as  here. 

If  these  words  imply  a  challenge,  then  they  tend  to  a  breach  of  the  peace,  which 
is  the  proper  subject  of  their  jurisdiction,  whereas  perjury  and  forgery  are  not  within 
their  commission. 

Blundel  replicando  :  The  words  in  Hobart  are,  "  You  lie,  and  I  will  maintain  it 
with  my  life,"  which  is  a  direct  challenge.  Roll.  Abr.  78.  Bare  motives  to  a  breach 
of  the  peace  are  not  indictable,  but  they  must  tend  to  it  directly.  Mod.  3.  If  it 
were  not  assize  time  I  would,  &c. 

It  was  held  that  the  first  words  shewed  plainly  an  intention  not  to  break  the 
peace  at  that  time,  which  construction  is  very  agreeable  to  the  words,  "  If  I  had  you 
in  another  place ; "  besides  words  are  not  to  be  made  a  breach  of  the  peace  by 
construction. 

Parker  Chief  Justice  :  The  words  do  indeed  look  like  a  challenge,  but  the  judg- 
ment is,  that  the  justices  were  not  upon  the  Queen's  business,  and  the  defendant  being 
before  them,  spoke  the  words  ad  depravand'  autboritat'  justic',  not  said  to  them, 
innuendo  offenso  [39]  pried,  for  which  he  was  before  them,  whereas  no  offence  is 
mentioned  before,  and  if  it  was  a  matter  not  within  their  jurisdiction,  it  would  be 
no  crime  to  speak  in  depravation  of  their  authority  ;  the  condition  of  the  person 
speaking  ;  who  is  indicted  by  the  addition  of  a  wheelwright,  makes  it  the  less  likely 
that  a  challenge  was  intended  ;  besides  this  differs  much  from  Lord  Dara/s  case,  there 
was  a  contiivance  to  challenge  and  procure  a  fighting,  and  upon  that  the  true  difference 
is  for  words  that  tend  to  a  breach  of  the  peace,  and  not  such  as  are  only  likely  to  provoke 
the  other  to  break  the  peace,  but  must  shew  an  intention  in  the  speaker,  and  that 
they  were  spoken  on  purpose  to  procure  a  fighting  and  breach  of  the  peace.  Mod.  3, 
is  a  strong  case. 

Eyre  :  Justices  should  have  bound  the  defendant  to  his  good  behaviour,  but  I  am 
very  doubtful  whether  these  words  are  indictable,  they  do  not  import  a  challenge  of 
fighting,  but  only  a  denial  of  their  jurisdiction,  and  that  he  would  dispute  it  with  them, 
and  if  the  matter  was  not  within  their  jurisdiction  they  might  be  told  so,  and  that  he 
would  appeal  to  another,  we  are  to  take  words  in  mitiori  sensu  ;  in  order  to  make 
this  a  depraving  their  jurisdiction,  the  matter  should  have  been  shewn  to  be  within 
it,  which  not  appealing,  it  cannot  be  taken  as  a  publick  crime  :  a  vilifying  the  authority 
of  the  Queen's  commission. 

[40]  J.  Powys  :  The  words  I  believe  meant,  that  he  had  courage  in  him,  and 
seem  words  of  threatning,  though  dark,  but  they  have  not  laid  a  proper  introduction 
for  a  foundation,  besides  they  were  not  without  a  proper  remedy,  for  an  offence  to  a 
Court  may  be  such  for  which  the  party  may  be  committed,  and  yet  not  indictable. 

Parker  Chief  Justice  :  Threats  may  be  a  breach  of  the  peace,  as  they  strike  a  terror 
into  the  people,  but  this  indictment  is  not  so  laid. 

Per  Cur'  Judic'  arrest  quousque  Cur'  aliter  ordinaverit. 
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Turner  v.  Goodwyn. 
Post.     10  Mod.  153,  189,  222.     See  6  Vin.  Abr.  84,  pi.  67,  in  notes. 

This  case  was  argued  the  second  time. 

Serjeant  Pratt  for  the  defendant :  The  question  is  whether  the  assignment  of  the 
judgment  be  a  condition  precedent  to  the  payment  of  15001.  the  words  are,  "The 
obligor  shall  pay  to  the  obligee  15001.  upon  such  a  day,  the  obligee  assigning  the  said 
judgment  to  the  obligor  ;"  these  are  I  think  very  plain,  and  capable  of  no  construc- 
tion or  sense  which  can  make  the  intention  of  the  parties  effectual  to  any  purpose 
whatsoever. 

It  cannot  be  taken  as  any  agreement  between  the  parties,  because  it  comes  in  the 
[41]  condition  of  a  bond,  which  is  the  words  of  the  obligor  only,  so  that  he  can  have 
no  remedy  against  the  obligee,  and  to  inforce  an  assignment ;  Saund.  320,  received 
a  different  construction  merely  upon  this  reason,  because  there  were  mutual  remedies. 

It  cannot  be  taken  as  a  condition  subsequent,  for  then  it  would  not  be  effectual 
but  void,  for  the  money  being  once  paid  would  not  be  brought  back  again,  in  the  case 
of  non-performance.  2  Dan  v.  Abr.  15,  held  that  a  proviso  should  not  defeat  a  deed 
and  work  a  release  until  performance,  Pasc.  9  Car.  1,  Parker's  case. 

If  then  it  can  neither  be  a  bare  agreement  nor  a  condition  subsequent,  it  must  be 
a  condition  precedent,  and  no  inconvenience  can  possibly  arise  from  hence,  for 
immediately  upon  the  assignment  the  obligee  would  be  intitled  to  the  money,  and 
if  not  paid  must  have  an  action  upon  the  bond,  and  he  has  only  changed  his  security, 
and  taken  better  in  his  judgment  instead  of  a  worse. 

If  it  be  admitted  that  the  words  in  this  case  are  very  proper  to  make  either  a 
condition  precedent  or  subsequent,  yet  they  must  be  construed  according  to  the  inten- 
tion of  the  parties.     Jones  189,  Spring  and  Ceser. 

Constructions  have  been  made  of  conditions  precedent,  upon  a  subsequent  declara- 
tion of  the  intent  of  the  parties,  3  Lev.  132,  and  so  the  course  has  always  been  to 
take  it  ac-[42]-cording  to  the  apparent  intention,  notwithstanding  the  words  seemed 
more  proper  for  the  one  than  for  the  other ;  nay  sometimes  to  make  a  condition, 
though  the  words  did  not  express  it,  if  the  intention  appeared.     Co.  Lit. 

It  has  also  been  the  method  of  construction  of  all  conditions  to  understand  them 
in  favour  of  the  party's  remedy,  and  so  as  that  may  be  most  effectually  attained  ;  in 
the  5th  Rep.  Orey's  case,  they  construed  the  common  a  qualified  common,  and  that  the 
party  had  it  sub  modo,  in  order  to  give  the  lord  a  remedy  for  his  rent.  Vent.  147. 
Count  to  pay  money,  the  plaintiff  making  a  sufficient  estate  in  such  lands,  adjudged  a 
condition  precedent. 

If  this  be  a  condition  precedent,  it  follows  that  the  defendant's  condition  is  not 
broken,  the  plaintiff"  being  to  do  the  first  act ;  and  this  was  plainly  a  matter  in  his 
own  power,  for  he  might  have  made  an  assignment  without  the  concurrence  of  defen- 
dant, and  an  interest  would  have  vested,  and  could  only  have  been  devested  by  a 
subsequent  refusal.     Butler  and  Barker,  Hob.  69. 

Serjeant  Cheshire  contra :  The  question  is  rightly  stated,  but  I  insist  that  from 
the  nature  of  this  condition,  and  terms  of  the  agreement,  these  acts  are  to  be  in  a  sort 
concomitant,  but  the  defendant  is  to  do  the  first  in  order  of  time. 

[43]  It  is  not  material  how  the  matter  would  have  stood  singly  on  the  defendant's 
plea,  for  now  the  law  arises  on  that,  and  the  replication  is,  that  the  plaintiff'  was  ready 
to  assign,  and  requested  the  defendant  to  pay  the  15001.  but  he  did  not  pay,  &c. 
Now  request  and  non-payment  is  a  refusal  absolute,  and  excused  the  plaintiff  from 
preparing  the  assignment ;  but  it  must  have  been  otherwise  if  ho  had  told  the  plaintiff 
his  money  was  ready,  and  bid  him  provide  the  assignment. 

The  payment  of  the  money  ought  to  precede  the  assignment  in  respect  and  for  the 
benefit  of  the  obligee,  for  it  would  be  very  unreasonable  to  oblige  him  to  part  with 
his  security  before  he  had  his  money  ;  besides,  the  assignment  would  not  be  good 
without  a  consideration,  and  in  order  to  that,  the  money  must  be  recited  to  be  paid, 
which  if  done  before  payment  would  be  a  falsity,  and  no  man  can  be  bound  by  law  to 
execute  a  falsity  ;  besides  the  party  would  be  bound  by  this  acknowledgment  in  his 
own  deed,  and  estopped  from  saying  the  money  was  not  paid,  afterwards  at  law ;  an 
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assignment  of  a  chose  in  action  is  not  good,  and  has  been  held  maintenance,  and  can 
now  be  only  made  good  in  equity  by  the  consideration  ;  so  the  plaintiff  must  either 
have  made  a  bad  assignment,  or  recited  a  falsity  to  make  it  good. 

The  construction  laboured  for  on  the  other  side  is  unnatural,  for  in  that  case  the 
plaintiff  would  have  but  one  day  to  make  the  assignment,  and  probably  the  defendant 
would  have  [44]  kept  out  of  the  way  for  that  time,  and  thereby  defeated  the  bond. 

The  defendant  is  to  be  in  the  place  of  Dibble,  and  the  bond  is  to  enure  by  way  of 
subscription  only  ;  but  this  construction  would  put  the  defendant  in  a  much  better 
case  than  Dibble,  for  the  plaintiff  is  not,  it  seems,  to  ask  satisfaction  of  him,  but  upon 
such  terms  as  would  destroy  the  security. 

The  measure  of  construction  in  these  cases  must  be  such  as  will  make  the  agree- 
ment of  the  parties  sensible  aud  practicable,  and  not  suppose  them  weak  and  ignorant. 

The  cases  of  Thorpe  and  Thorpe,  Lutw.  1250.  4  Leon.  41.  Trin.  3  W.  &  M.  and 
Bartletl  and  IFoollon,  Rot'lo  466,  are  for  me.  Covenant  in  marriage  articles  to  pay 
money  on  the  birth  of  the  first  child,  to  be  laid  out  in  land,  provided  the  money  be 
not  paid  till  the  land  be  purchased  ;  but  notwithstanding  that  the  Court  held  the 
money  should  be  first  paid,  since  the  land  was  to  be  purchased  with  it.  3  Lev.  103, 
Vole  and  Walton,  is  in  full  point. 

Pratt  (replicando) :  The  last  case  is  nothing  to  the  purpose,  for  the  words  are 
express,  that  upon  payment  of  the  money  he  should  assign  the  bond. 

My  brother  would  have  us  first  tender  the  money,  but  that  would  have  been 
dangerous,  for  perhaps  the  plaintiff'  might  have  taken  it,  [45]  and  then  we  should  have 
been  without  remedy. 

It  is  begging  the  question  to  say  the  assignment  would  be  void  without  acknow- 
ledging the  payment;  for  if  this  be  a  condition  precedent,  to  have  recited  this  bond 
and  condition,  by  which  it  would  appear  he  was  obliged  to  it,  would  have  been  a  good 
consideration. 

It  is  said  the  defendant  was  to  stand  in  the  place  of  Dibble,  but  by  this  con- 
struction he  would  be  in  a  better  case  :  but  this  I  deny,  he  has  given  compleat  security 
to  pay  the  money,  and  it  is  no  strange  thing  that  one  man's  bond  should  be  better 
than  another's  judgment. 

The  case  cited  in  2  H.  7,  is  only,  that  J.  S.  should  pay  money,  recipiens  eras 
acquittance,  and  surely  from  the  nature  of  the  thing  it  could  never  be  made  a  quaere, 
whether  the  acquittance  should  be  given  before  the  money  was  paid. 

Curia  advisare  vult. 

[46]    DoMiNA  Regina  v.  Stafford.* 

Outlawry  for  high  treason  reversed,  10  Mod.  188.     Quaere  whether  sci.  fa.  ought  to 

go  to  the  ter-tenants. 

Mr.  Stafford  was  outlawed  upon  an  indictment  of  high  treason  in  the  reign  of 
King  VV.  3,  and  now  by  Her  Majesty's  licence  brought  a  writ  of  error  of  that  judg- 
ment, on  the  10th  of  November  this  term  he  appeared  personally  at  the  Bar,  and 
moved  by  his  counsel  Mr.  Salkeld,  that  the  record  of  outlawry  might  be  read,  which 
being  done  by  the  clerk,  and  the  defendant  asked  what  he  had  to  say  why  the  Court 
should  not  award  execution,  Mr.  S.  prayed  the  writ  of  error  might  be  read  aud  allowed, 
which  being  done,  the  assignment  of  errors  on  record  was  read,  which  was  an  error  in 
fact,  (viz.)  that  he  was  indicted  by  the  name  of  John  Stafford,  Esq; 

Whereas  tempore  caption',  &c.  he  was  yeoman,  and  hoc  paratus  est  verificare,  &c. 
this  was  confest  by  Mr.  Attorney  General  upon  record,  and  he  declared  in  Court  that 
he  had  the  Queen's  particular  orders  for  so  doing;  but  Parker,  Ch.  Just,  made  a  doubt 
whether  the  ter-tenants  should  not  be  brought  in  upon  sci.  fa.  in  this  case,  as  the 
lords  mediate  and  immediate  and  ter-tenants  are  in  the  case  [47]  of  felony,  for  the 
same  reason  seems  to  hold  for  the  grantee  of  the  Crown  as  of  the  lord. 

Hereupon  Mr.  Salkeld  endeavoured  to  distinguish,  for  that  in  the  case  of  felony 
the  lord  and   tenants  are   both   perfect  strangers  to  the  proceedings,  and  supposed 

*  N.B.  This  gentleman  was  brother  to  Stafford,  who  was  beheaded  in  King  Charles 
the  Second's  reign,  and  had  been  Vice-Chamberlain  to  Queen  Mary  in  France. 
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adverse  throughout ;  but  here  the  party  cannot  come  in  to  bring  his  writ  of  error 
without  the  leave  of  the  Crown,  and  the  grantee  stands  but  in  the  King's  place,  and 
takes  the  lands  upon  these  terms,  transit  terra  cum  onere.  Several  precedents  were 
inspected  on  this  occasion,  (viz.)  Trin.  1  W.  &  M.  R.  v.  Bettiscomb.  R.  v.  IV.  Hewllng, 
Rot'lo  4.  R-  v.  B.  Heivling,  Rot'lo  5.  Pasch.  W.  &  M.  Lwd  Maulljield's  case,  Rot'lo  8. 
Mich.  1  W.  &  M.  Rot'lo  4.     R.  v.  Grey,  Pasch.  2  W.  &  M.  Rot'lo  3.     R.  v.  Glisson,  Hil. 

1  W.  &  M.  Rot'lo  6.     R.  v.  Sachill,  Rot'lo  7.     R.  v.  Cox,  Rot'lo  8.     R.  v.  Hucker,  Mich. 

2  W.  &  M.  Rot'lo  7.     R.  V. ,  Hil.  4  W.  &  M.  Rot'lo  7.     R.  v.  Fugan,  Trin. 

11  W.  3,  Rot'lo  1.  R.  V.  Belleiv,  Trin.  3  W.  &  M.  Rot'lo  4.  R.  v.  Parker,  Bar.  Pasch. 
4  W.  &  M.     R.  V.  ,  Trin.  10  W.  3,  Rot'lo  2.     R.  v.  Bmid,  Bar. 

It  was  found  that  no  such  sci.  fa.  issued  in  any  of  these  cases;  and  Mr.  Harcourt 
acquainted  the  Court  that  he  could  find  no  proceedings  of  it  since  Edward  the  Third's 
time  ;  upon  which  the  outlawry  was  reversed,  the  reversal  being  pronounced  by  Mr. 
Justice  Eyre  (absente  L.  Powis.) 

[48]  Then  the  defendant  was  arraigned  upon  the  indictment,  and  pleaded  Her 
Majesty's  pardon  upon  his  knees,  which  was  read  and  allowed  ;  but  the  justice  observed 
that  the  pardon  was  granted  to  John  Stafford,  Esq;  which  was  repugnant  to  the  error 
assigned,  but  being  also  quocunque  alio  nomine  nominat'  it  was  held  well,  and  the 
defendant  went  quit,  and  that  night  presented  gloves  to  the  Judges,  i.e.  four  guineas  to 
each  Judge. 

Qusere  tamen  as  to  the  Ch.  Justice's  doubt  upon  the  want  of  a  sci.  fa.  against  the 
grantee,  for  I  find  in  the  case  of  The  King  and  Wallcot,  Trin.  7  W.  3,  error  was  brought 
of  an  attainder  of  high  treason,  and  assigned  for  error,  that  in  that  part  of  the  judg- 
ment interiora  sua  extra  ventrem  capiantur,  the  words  ipso  viveute  or  in  conspectu 
ipsius  were  omitted,  which  the  Court  held  to  be  a  fatal  exception,  and  contrary  to  all 
the  precedents ;  and  for  that  cause  pronounced  the  reversal ;  and  at  another  day  in 
the  latter  end  of  the  term.  Sir  John  Trevor  Attorney  General  moved  the  Court  on 
behalf  of  the  Lady  Roscommon,  the  patentee  of  the  estate,  to  respite  the  entry  of  the 
reversal,  upon  allegation  that  she  had  no  notice,  upon  which  was  given  a  day  until 
Michaelmas  7,  when  Serjeant  Darnell  and  Mr.  Carthew  argued  for  the  lady,  after 
which  the  Court  heard  several  other  arguments,  till  Trin.  8  VV.  3,  when  they  unani- 
mously refused  the  attainder  for  the  same  error. 

Quiere  the  case  of  R.  v.  Armstrong. 

[49]    Regina  v.  Stone. 

Indictment  for  a  cheat  not  quashed. 

Serjeant  Webb  moved  to  quash  an  indictment  found  at  the  sessions  of  the  peace 
for  London,  quare  vi  et  armis  sumraa'  lOs.  and  3d.  de  quodam  J.  Hodges  illicite  et 
false  decipiebat ;  sed  non  allocatur,  for  quashing  is  ex  gratia  Curia  ;  this  appears  to 
be  for  a  clieat,  and  whether  well  laid  or  not,  will  come  properly  on  a  demurrer. 

Jackson  and  Amery. 

Action  sur  note  given  by  a  bankrupt  to  induce  a  creditor  to  sign  his  certificate ; 
pleads  statute  5  Ann.  c.  3.     Post. 

Case,  the  plaintiff  declared  upon  a  promissory  note  ;  the  defendant  pleaded  5  Ann. 
c.  3,  that  he  became  bankrupt  (tali  die)  and  that  before  that  time,  and  ad  hue  he  was 
indebted  to  J.  S.  in  1001.  et  ultra,  that  a  commission  issued,  and  commissioners  pro- 
ceeded and  made  a  certificate,  that  he  had  conformed  in  all  things  to  the  statute,  &c. 
(prout  the  common  form)  and  that  J.  S.  refused  to  subscribe  the  certificate  'till  the 
defendant  gave  nota'  praid'  in  narr'  men'  conat'  vol  hujusmodi  nota'  to  the  plaintifi"  in 
trust  for  J.  S.  per  quod  he  gave  the  note  in  narr'  to  the  plaintilf,  in  trust  for  J.  S.  ea 
intentione  to  induce  him  to  subscribe  the  said  certificate ;  et  hoc,  &e. 

The  plaintiff  demurred  in  law,  and  Mr.  Salkeld  upon  argument  insisted,  that  this 
general  way  of  pleading  dococtor  devenit  is  not  [50]  good,  but  the  defendant  ought  to 
shew  the  acts  whereby  he  became  a  bankrupt,  the  bankruptcy  is  only  a  collection  or 
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conclusion  of  law  upon  certain  facts,  which  ought  to  be  set  forth  for  the  Court  to  judge 
upon,  and  not  the  pleader  to  give  his  own  judgment  only  ;  in  pleading  in  abatement 
'tis  not  enough  to  say  quod  abatavit,  but  you  must  set  out  the  thing  itself,  viz.  an 
entry  after  the  death  of  the  ancestor  before  the  heir  enters.  Co.  Ent.  397,  674. 
14  H.  6,  6.     4  Co.  6  b. 

The  defendant  has  not  shewn  himself  such  a  bankrupt  as  is  intitled  to  the  benefit 
of  this  Act,  for  it  is  relative  to  that  of  4  &  5  An.  and  must  be  so  construed  by  that 
first  statute.  A  surrender  of  himself  within  30  days,  and  a  transfer  of  his  effects,  is 
required,  and  therefore  should  be  set  forth  in  the  plea,  but  here  it  comes  in  only  by 
the  commissioners  certificate. 

This  amounts  to  the  general  issue,  and  the  whole  matter  might  have  been  given  in 
evidence  upon  that ;  here  is  nothing  pleaded  for  the  plaintiff  to  traverse,  but  the  ea 
intentione  ad  inducend'  subscribere ;  he  should  have  pleaded  by  way  of  a  corrupt 
agreement. 

Mr.  Whitaker  contra  :  We  have  said  we  became  bankrupt  tiel  jour  &  ann.  and  the 
Act  requires  no  more. 

It  is  not  necessary  that  we  should  bring  ourselves  within  the  Act  of  4  &  5  An.  but 
it  is  [51]  enough  if  we  bring  ourselves  within  the  particular  provisions  of  the  latter 
Act. 

That  is  indefinite,  and  uses  the  words  any  bankrupt,  and  not  restrictive  to  such 
bankrupt  as  is  within  the  former  Act. 

The  matter  of  this  plea  would  have  come  in  upon  the  general  issue,  but  it  is  not 
ill  for  that  reason,  for  if  a  plea  discloses  a  point  of  law  as  well  as  matters  of  fact,  it  is 
at  the  election  of  the  pleader  to  plead  it  generally  or  specially.  Thus  in  the  case  of 
infancy,  which  may  be  given  in  evidence  upon  non  assumpsit,  but  surely  it  is  more 
for  the  advantage  of  the  adverse  party,  when  the  special  matter  is  shewn,  and  he  is 
apprized  of  the  truth  of  the  case. 

Parker  Chief  Justice  :  This  seems  too  general  a  way  of  pleading,  quod  deven' 
decoctor,  surely  he  ought  to  shew  the  special  matter  in  order  to  bring  himself  within 
the  meaning  of  those  words. 

The  design  of  this  last  Act  was  only  to  extend  to  bankrupts  intitled  to  a  certificate, 
and  to  be  thereupon  discharged  ;  but  if  the  defendant  was  never  discharged,  I  don't 
see  how  the  Act  can  operate  upon  this  note,  for  he  is  not  damnified  by  the  giving  of 
it,  and  for  this  reason  it  seems  that  he  ought  to  have  shewn  himself  such  a  bankrupt 
as  is  within  the  Act  4  &  5  An. 

[52]  Eyre  :  Though  the  words  of  the  last  Act  be  any  bankrupt,  yet  it  must  be 
taken  to  be  such  as  is  intitled  to  be  discharged,  and  that  must  appear  by  the  words  of 
the  plea,  and  not  only  of  the  certificate,  and  since  that  is  not  done,  consequently  he 
has  not  shewn  himself  to  be  such  a  bankrupt  as  is  by  this  Act  made  incapable  to  give 
such  a  note. 

As  to  the  first  exception  to  the  decoctor  devenit,  I  think  it  was  held  in  an  audita 
querela,  Robinson  v.  Bailey,  that  it  was  necessary  to  set  forth  the  special  Acts. 

Ulterius  consilium  proximo  termino. 

Calverly  v.  Calverly. 
Prohibition.     Suit  v.  executor  for  a  distribution  of  the  residuum.     Antea,  10. 

The  Court  granted  a  prohibition  to  stay  the  suit  of  a  distribution  of  the  residuum 
of  the  testator's  estate  undisposed  of,  with  direction  to  declare  upon  it  immediately ; 
et  per  Parker  Chief  Justice :  The  question  is  whether  there  can  be  a  distribution  in 
this  case  within  the  equity  of  the  statute. 

Mr.  Lutwyche  for  the  defendant  says,  it  is  a  trust  in  the  executor ;  if  that  be  so, 
the  Court  of  Chancery  has  indeed  a  jurisdiction  in  it,  but  not  the  Ecclesiastical  Court. 

Quaere,  and  note  the  executor  is  hseres  defuncti,  nemo  potest  testatus  &  intestatus 
decedere. 


K.  B.  XXII.— 9 
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[53]    Larkin  and  Turner. 
Promise  by  a  third  person  larger  than  consideration  upon  request. 

Case  by  the  steward  of  a  manor,  indebitat'  ass'  pro  opere  &  labore  in  admittendo 
J.  S.  to  a  copyhold,  et  pro  feodis  suis  in  ea  parte  in  &  circa  prsed'  J.  S.  ad  un'  al'  copy- 
hold, assumpsit  solvere  quantum  meruit,  et  pro  opere  et  labore  ult'  mentionat'  et  pro 
feodis  suis  in  ea  parte,  and  avers  the  quantum. 

Verdict  for  the  defendant  on  the  first  promise,  and  for  the  plaintiff  on  the  last. 
It  was  moved  in  arrest  of  judgment,  that  as  to  the  feodis,  this  is  the  promise  of  a 
third  person  upon  a  consideration  passed  without  a  precedent  request,  and  therefore 
the  action  did  not  lie,  according  to  Dyer  272.  Sed  per  Curiam,  the  action  well  lies, 
for  the  work  and  labour  is  the  consideration,  and  that  was  done  upon  request,  and 
the  fees  are  promised  for  that  as  well  as  the  rest ;  In  consideration  that  you  have 
done  business  for  my  friend  in  your  office  at  my  request,  I  will  pay  you  as  much 
as  you  deserve  for  your  labour  and  fees  in  that  behalf,  is  surely  a  very  proper 
promise,  especially  since  a  verdict  is  found  upon  it. 

Parker  Chief  Justice:  The  fees  are  for  the  work  and  labour,  so  that  it  is  promise 
to  pay  his  fees  and  also  his  extraordinary  labour  over  and  above,  and  this  is  a  reason 
also  why  a  quantum  meruit  will  lie  in  this  case. 

[54]    Rkgina  v.  Inhabitantes  de  Whitechapel. 

Order  of  justices  to  send  vagrants  to  the  place  of  their  birth.     Antea,  9.     Sess.  Gas.  50. 
See  17  Geo.  2,  c.  5,  and  26  Geo.  2,  c.  34. 

Sir  P.  King  came  to  shew  cause  on  the  last  rule,  and  Mr.  Darnel  took  several 
exceptions,  viz.  that  vagrant  children  ought  to  be  sent  to  the  place  of  settlement  of 
their  father  and  not  of  their  birth,  and  consequently  the  first  justices  had  done  right, 
or  supposing  they  had  not,  yet  it  should  have  been  set  aside  by  the  sessions  on  appeal, 
and  not  by  two  other  justices  by  original  order,  and  yet  there  was  no  complaint  or 
recital  of  those  children  being  come  into  any  parish  to  found  a  jurisdiction  in  the 
justices.  Sed  non  allocatur  per  Curiam,  for  by  express  words  of  39  El.  e.  i,  vagrants 
are  to  be  sent  in  the  first  place  to  the  place  of  their  birth,  and  the  Act  of  Parliament 
gives  no  appeal  to  the  sessions  from  an  order  of  vagrancy,  neither  is  any  complaint 
required,  and  it  is  well  enough  set  forth,  that  they  were  come  into  Great  Dalby,  for 
it  appears  that  they  were  brought  thither  with  the  first  order  there  recited. 

Parker  Chief  Justice  :  I  have  heard  it  mentioned  by  my  Lord  Chief  Justice  Holt, 
whether  upon  a  vagrant's  being  sent  to  the  place  of  his  birth,  upon  39  El.  that  parish 
would  send  him  over  to  the  place  of  his  last  legal  settlement,  but  it  has  never  been 
adjudged  ;  it  [55]  is  indeed  considerable,  and  upon  that  the  question  will  arise, 
whether  vagrancy  defeats  all  settlements  or  not. 

Eyre  :  Here  is  a  fatal  exception,  it  is  to  remove  to  the  parish  of  Whitechapel, 
London,  or  Middlesex,  so  that  it  is  uncertain  what  county  it  is  in,  and  we  cannot 
take  notice  where  it  is,  for  I  am  afraid  we  cannot  take  notice  what  county  West- 
minster is  in  though  we  sit  here ;  London  or  Middlesex  cannot  be  taken  as  part  of 
the  name  of  the  parish,  for  then  it  will  have  no  county  at  all.     See  5  Geo.  2,  c.  19. 

Per  Curiam  ordines  cassentur. 

Regina  v.  Inhabitantes  de  Saffron  Walden  in  Essex. 

A  bad  order  of  justices  quashed  by  the  sessions  generally. 
Cas.  of  Set.  &  Rem.  12. 

Two  justices  made  an  order  of  removal  without  an  adjudication  of  the  persons 
being  likely  to  become  chargeable,  and  the  justices  of  sessions  set  it  aside,  and  entered 
only  a  general  cassetur. 

Sir  James  Montague  moved  to  quash  the  order  of  sessions,  because  the  reason  of 
the  judgment  was  not  set  forth,  or  if  the  Court  should  be  of  opinion  against  that,  to 
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confirm  it  specially,  for  the  insufficiency  of  the  first  order,  as  in  the  case  of  South 
Cadbwry  and  Braddon,  Mich.  9  Ann.  for  that  otherwise  the  parish  who  prayed  the 
removal  will  be  coii-[56]-cluded  without  being  heard  upon  the  merits  ;  his  argument 
was  exactly  to  the  same  purpose  as  in  the  case  of  Ilenisted,  Norris  and  Chevely,  Mich. 
10  AniisB,  quod  vide  postea. 

But  he  cited  further  the  cases  of  Lidbury  and  Fielden,  Hil.  7  Annas,  IVallingford  and 
Reading,  Mich.  8  Aniue,  and  Leatherhaven  and  Fichlen,  Mich.  10  Annte,  n.  3.5. 

Parker  Chief  Justice  :  I  was  of  opinion  for  that  rule  in  the  case  of  South  Cadbury, 
but  it  was  a  novelty,  and  I  think  the  antient  simplicity  of  the  rules  ought  to  be 
preserved,  the  rather  because  at  last  that  insertion  of  the, reason  of  one  judgment  may 
not  mend  the  case  :  but  though  an  order  of  sessions  may  be  conclusive  upon  the 
parish,  though  founded  only  on  the  insufficiency  of  the  first  order,  and  it  is  fit  to  be 
recommended  to  the  justices  to  make  an  order  in  the  case,  setting  forth  the  special 
matter,  that  the  question  may  come  to  be  determined. 

It  is  indeed  proper  for  the  justices  of  sessions  to  consider  first,  whether  the 
original  order  be  good  before  they  go  upon  the  merits,  and  if  it  be  found  bad  to 
declare  expresly  that  they  quash  it  for  that  reason,  because  the  clause  of  the  statute, 
which  makes  the  determination  of  the  sessions  conclusive,  manifestly  supposes  the 
first  order  good  ;  I  say  it  would  be  well  if  this  were  done,  but  I  am  afraid  such  a 
determination  now  would  overturn  multitudes  of  orders  already  made. 

[57]  Eyre :  It  appears  beyond  controversy  that  the  original  order  was  well 
quashed,  and  I  cannot  think  it  neces.sary  for  the  justices  to  set  forth  the  reason  of 
their  judgment,  for  they  are  judges  of  the  fact  as  well  as  law,  and  therefore  we  should 
rather  presume  that  they  have  done  right  than  otherwise. 

I  am  much  more  against  setting  forth  the  reason  of  our  judgment  in  the  rule, 
for  'tis  an  innovation,  and  what  is  never  done  in  any  judgment  of  any  Court  of 
Westminster-Hall,  the  form  has  only  been  considerat'  est,  or  visis  prajmissis  considerat' 
est,  and  it  is  supposed  that  the  reason  appears  upon  the  face  of  the  record. 

Surely  the  two  justices  had  a  jurisdiction  in  this  case,  for  it  is  the  complaint  alone 
which  gives  that,  and  the  rest  is  only  matter  of  judgment  and  exercise  of  their 
jurisdiction. 

T.  Powys  accordant,  and  thought  it  proper  to  be  recommended  to  the  justices 
of  sessions  as  mentioned  by  the  Chief  Justice. 

Eegina  v.  Smith,  an  Alderman  of  Nottingham. 
Information  for  saying  Damn  the  Queen  ;  fine. 

The  defendant  was  convicted  last  assizes  upon  an  information  for  saying  "  Damn 
the  Queen,"  and  now  the  Court  fined  him  thirty  marks,  and  committed  him  'till 
payment. 

[58]  Note ;  Mr.  Justice  Eyre  said  in  giving  judgment,  that  the  Court  would 
have  awarded  a  more  exemplary  punishment,  if  Baron  Price  who  tried  the  cause  had 
not  certified,  that  the  words  were  words  of  rashness  and  heat,  and  that  his  usual 
behaviour  was  proved  to  be  dutiful  and  loyal,  in  so  much  that  the  jury  made  a  great 
difficulty  in  finding  him  guilty. 

LOMAX   V.    CULUJM. 

A  fieri  facias  issued  to  the  Sheriff  of  Essex,  returnable  tres  Mich',  whereupon  he 
returned  that  the  writ  was  returned  to  him  19  Augusti,  virtute  cujus  he  seized  the 
defendant's  goods,  viz.  prout  in  a  schedule  annexed,  and  that  they  remained  in  his 
hands  pro  defectu  emptorum  'till  27  Sept.  that  on  that  day,  and  ante  the  sale,  an 
extent  scacc'  ad  sect,  d'nse  Reginie  came  to  him  to  extend  the  defendant's  goods, 
whereby  those  in  his  hands  were  subjected,  and  thereupon  he  took  an  inquisition, 
and  these  words  were  found  upon  it,  and  therefore  ought  to  be  taken  ad  satisfaciendum 
d'nae  Reginne,  per  quod  the  party's  execution  money  would  not  be  levied  of  them, 
quodque  defen'  nulla  al'  bona  sen  catalla,  &c. 

Mr.  Moxon  moved  to  quash  this  return,  because  the  goods  were  bound  by  the 
plaintiff's  execution  before  the  extent  came  to  the  sheriff. 
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[59]  Parker  Chief  Justice  :  I  believe  the  course  is,  that  if  the  prerogative  writ 
comes  before  the  goods  are  sold,  they  shall  be  subject  to  it,  notwithstanding  the  seizure 
by  the  party's  execution,  but  in  that  case  the  sheriff  should  return  nulla  bona  only, 
and  then  the  party  may  bring  his  action  for  a  false  return,  and  the  question  of  law 
will  come  properly  upon  that,  whether  the  goods  are  subject  to  the  party's  execution 
or  not. 

Eyre  :  This  is  a  sort  of  a  special  verdict  on  the  return  of  a  fieri  facias,  here  is 
nothing  for  us  to  give  judgment  upon,  but  it  is  only  a  praying  the  direction  of  the 
Court ;  this  cannot  be,  the  sheriff  must  obey  the  writ  or  not  at  his  peril,  and  can 
make  no  other  return  but  nulla  bona  or  fieri  feci. 

The  case  of which  prefers  the  Crown's  execution  before  the  party's  at  any 

time  before  the  sale,  has  been  often  granted. 

Per  Cur' :  Eetorn'  cassetur  nisi  causa. 


Devcedel  v.  Toker. 
Bail  civil.     Regula. 

Per  Mr.  Clark  :  It  was  settled  in  Lord  Chief  Justice  Holt's  time,  that  bail  taken 
before  the  continuance  day  is  bail  of  the  precedent  term,  and  afterwards  of  the 
subsequent  term. 

[60]  Mr.  Fortescue  for  leave  to  enter  a  recognizance  of  bail  of  Trin.  9,  being  the 
term  wherein  it  was  acknowledged. 

Branthwaite  contra  objected,  that  the  defendant,  against  whom  the  plaintiff  is  now 
proceeding,  is  but  additional  bail,  put  in  Michaelmas  following,  and  therefore  the 
entry  ought  to  be  of  that  term  and  not  a  precedent  one,  because  the  lands  will  be 
made  liable,  which  may  be  a  fraud  upon  puichasers. 

Mr.  Clark  acquainted  the  Court,  that  the  practice  was  to  make  the  whole  entry 
of  the  same  term  the  first  bail  acknowledged,  but  Parker  Chief  Justice  seemed  to 
think  it  would  be  more  proper  to  enter  it  all  of  the  term  ;  there  was  a  question,  if 
bail  to  be  put  in  one  term,  and  new  bail  are  added  the  next  term  after,  if  this  should 
be  bail  of  the  first  term,  or  only  of  the  term  when  added ;  the  clerks  differed  much 
about  it,  but  the  Court  were  of  opinion  that  it  should  be  a  bail  of  the  term  the 
additional  bail  was  put  in,  for  they  said  it  was  not  bail  'till  compleated  and  accepted, 
and  making  the  additional  to  the  bail  of  the  first  term  might  be  a  wrong  to  a  third 
person,  who  might  be  a  purchaser  after  the  first,  and  before  additional  put  in  ;  per 
Curiam  Hil.  10  W.  3,  B.  K.  the  supplement  was  added  because  'till  then  the  thing  was 
not  complete  and  perfect,  nor  could  the  party  be  properly  said  to  be  traditus  in 
ballium,  whilst  the  bail  are  suspended  by  the  exception,  and  the  Court  had  not 
accepted  it,  and  from  hence  no  inconvenience  would  ensue  to  a  [61]  stranger,  (as 
there  may  be  by  the  other  method  ;)  and  as  to  the  plaintiff  he  conceived,  if  the  bail 
had  made  any  alienation  between  the  time  of  their  acknowledgment  and  the  adding 
of  the  last,  he  might  except  against  them  anew  for  that  reason. 

Eyre  :  If  this  should  not  be  a  lien  upon  the  land  from  the  time  of  the  acknow- 
ledgment, then  no  mischief  can  arise  from  anticipating  the  entry,  indeed  it  seems  to  be 
a  lien,  but  it  has  not  yet  been  determined,  but  it  is  very  well  argued  in  Cro.  Jac.  449. 
£a.skervile  v.  Brocket,  Hob.  195. 

The  point  being  unsettled,  the  Court  ruled  that  they  should  enter  the  recognisance 
secundum  cursum  Curiae. 

Skinner  and  Newton. 
10  Mod.  140,  168. 

Mr.  Lutwyche  pro  quer'  in  error',  Hil.  3  W.  3,  in  C.  B.  Lutw.  124.  Action  on  the 
case  for  disturbing  his  way  apperten'  cuidam  pccire  pastura)  ipsius  quer'  continen'  per 
ffistimationem  tres  acras,  judgment  was  then  arrested  for  the  uncertainty  of  the  word 
peciae. 

The  plaint  is  only  the  pl'ito  transgr' and  shews  no  damage,  this  is  uncertain,  it 
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might  be  a  plaint  for  au  assault,  it  should  be  quare  vi  et  armis  clausum  fregit,  &c.  ad 
grave  damn'  quer'  as  in  originals. 

[62]  The  entry  of  the  venire  is  per  quos  rei  Veritas  melius  scire  poterit  instead  of 
sciri,  which  always  has  been  held  ill  in  cases  of  Inferior  Courts.  Roll.  Abr.  803. 
Plac.  4.     Sid.  406.     Vent.  241.     3  Keble  128. 

It  has  been  a  controversy  whether  transgr'  quare  vi  et  armis  will  lie  in  an  Inferior 
Court. 

Parker  Chief  Justice  :  That  is  an  Inferior  Court  or  Court  Baron,  but  this  is  a  Court 
of  Kecord. 

Puckile  pro  def.  Pecia  well  enough,  transgr'  Cro.  Eliz.  339,  was  in  ejectment,  and 
pecia  was  held  ill,  because  the  sheriff  could  not  tell  what  to  deliver  possession  of. 

Saund.  221.  Avowry  for  taking  cattle  in  quadara  pecia  terra3.  2  Saund.  158. 
Indictment  for  not  repairing  a  highway  in,  per  et  trans  quaudam  peciam  terras. 

Scire  is  only  false  Latin. 

Adjournatur. 

Holmes  and  Huse. 
Roll.  462.     Postea. 

Trin.  13  Annas  R.  judgment  was  reversed  for  the  execution  to  the  venire  facias 
m'si,  &c. 

Replevin  out  of  the  Court  of  the  Honour  of  Windsor,  one  defendant  avows  another, 
and  makes  compliance,  by  virtue  of  the  Stat.  [63]  Car.  2,  enabling  the  King  to  grant 
several  lands  and  rents  to  trustees,  in  order  to  sell,  &c.  for  a  fee-farm  due  at  Lady- 
Day,  10  Annaa,  issuing  out  of  divers  lands,  whereof  the  locus  in  quo  is  parcel  infra 
homagium  de  Orkingham  parcell'  raanerii  de  Sunning  in  com'  Berks ;  bar  that  R.  G. 
was  seised,  &c.  and  that  the  rent  was  apportioned  by  agreement ;  the  avowant  demurred 
because  no  apportionment  could  be  by  parol  agreement. 

Mr.  Reeves  pro  quer' :  We  do  not  defend  the  bar,  but  insist  that  the  avowry  is  ill. 
8  W.  3,  it  was  held  that  an  avowry  for  rent  issuing  out  of  locus  in  quo  inter  alia  is 
not  good. 

The  uncertainty  is  the  same  in  this  case,  and  the  consequence  is,  that  it  takes  away 
the  plaintiff's  defence,  for  an  entry  would  suspend  the  rent,  but  it  can  be  pleaded  here. 

Homagium  is  no  place,  that  word  has  no  other  signification,  but  that  of  the  service 
or  the  jury  in  a  Court  Baron,  parcell'  manerii  de  Sunning  will  not  make  it  more  certain, 
for  it  does  not  appear  whether  those  words  relate  to  the  lands  or  the  homagium  ;  neither 
is  it  said  whose  manor,  and  if  it  be  a  manor  of  the  Crown,  'tis  not  within  the  Act. 

That  the  trustees  seisit'  fuer'  de  uno  anuali  redditu  without  shewing  what,  and  some 
sorts  of  rents  are  excepted,  of  which  this  may  possibly  be  one. 

[64]  Seisit'  ut  de  feodo  reversion,  it  should  be  seisit'  of  the  reversion  expectant 
upon  the  death  of  queen  dowager,  ut  de  feodo. 

Mr.  Whitacre  contra  :  It  is  sufficient  for  an  avowry  that  the  lands  are  shewn  liable 
to  the  demand  of  the  avowant,  this  is  certain  as  rent  issuing  out  of  the  locus  in  quo 
inter  alia,  which  has  been  often  held  well.  Rep.  141.  2  Saund.  194.  Winch,  951. 
Heme's  Pleader  744. 

As  to  the  incertainty  of  the  place  where  the  lands  lye.  Bale  and  May,  7  Annae, 
was  exonerat'  ex  (tal'  terris)  in  paroch'  de  D.  et  alibi  in  com'  prsed',  which  was  held 
well.  But  is  certain  enough,  for  homagium  de  Ockingham  may  be  a  lieu  conus  a  place 
of  that  name. 

We  have  said  that  the  trustees  were  seised  in  fee  of  this  reversion,  which  is  all 
that  is  necessary  by  the  express  words  of  the  statute,  and  the  manner  of  alledging  that, 
if  wrong,  is  at  most  but  informal,  and  should  have  been  shewn  for  cause  of  demurrer. 

As  to  the  possibility  of  its  being  an  excepted  rent,  that  should  have  been  shewn 
on  their  part  if  there  be  a  general  clause,  and  then  an  exception,  it  is  enough  for  us 
to  bring  ourselves  within  the  general  words,  and  he  that  would  take  advantage  of  the 
exception  must  shew  it,  as  in  the  case  of  fines  by  persons  of  non  sane  memory  and 
wills.     Plowd.  376. 

[65]  The  clause  of  the  Act  about  bankrupts,  4  &  5  Ann.  says,  that  such  bank- 
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rupts  may  plead  in  general,  &c.  which  is  a  relative  term,  and  yet  general  pleading 
of  devenit  decoctor  has  been  allowed  without  shewing  the  precedent  qualifications. 

Reeves  (reply) :  Bate  and  May  had  greater  certainty  than  this,  for  the  manors 
where  the  lands  lie  and  whose  they  were  was  shewn,  and  the  uncertainty  was  only  as 
to  the  vills,  but  that  bore  much  debate.  Hil.  8  W.  3,  Fregan  and  Fletcher,  said  per 
Holt  Chief  Justice,  that  avowry  for  a  rent-charge  issuing  out  of  such  lands  inter  alia 
was  ill. 

They  ought  to  have  shewn  this  rent  not  excepted,  for  the  exception  is  in  the 
purview  itself,  and  does  not  come  in  a  separate  clause,  but  if  it  had,  it  might 
have  been  like  the  case  of  the  general  pardon,  upon  which  the  rule  is,  that  the 
defendant  must  shew  himself  not  within  the  exceptions.  Hil.  10  Ann.  Banks  and 
Cutting,  upon  pleading  the  Act  for  Discharge  of  Poor  Prisoners,  the  Court  held  he 
must  shew  himself  within  it ;  so  upon  the  Act  for  Amendment  of  the  Law,  in  an 
action  upon  assignment  of  a  bail-bond,  the  plaintiff  must  shew  it  a  bond  assignable, 
and  the  Court  will  not  put  it  upon  the  defendant  to  shew  it  otherwise. 

Turner  and  Baile,  Pasch.  5  Ann.  pleaded  debito  modo  exoneratus  juxta  statut'  for 
discharging  of  soldiers  ;  the  Court  held  this  general  pleading  ill. 

[66]  The  statute  only  intends  to  save  them  the  trouble  of  alledging  the  seisin 
in  the  King,  and  deducing  the  title  to  the  trustees  by  the  letters  patent,  and 
therefore  to  begin,  that  the  trustees  seized  by  virtue  of  that  Act,  but  as  to  all 
other  matters  they  were  left  at  common  law,  and  must  avow  as  in  other  cases  for 
a  rent. 

If  we  had  traversed  the  seisin  of  the  trustees  generally,  and  on  trial  it  had 
appeared  that  this  rent  was  contained  in  the  letters  patent,  the  verdict  must  have 
been  against  us,  though  it  was  not  comprized  in  the  Act  of  Parliament,  nor 
intitled  to  the  privileges  given  by  it. 

Parker  Chief  Justice :  Here  are  two  Acts  in  this  case  ;  first  22  Car.  2,  c.  6, 
which  speaks  of  letters  patent  intended  to  be  made,  and  excepts  out  of  them 
certain  rents  therein  mentioned  ;  the  second  is  22  &  23  Car.  2,  c.  ,  which  recites 
that  letters  patent  were  made  pursuant  to  the  former  Act,  from  whence  it  follows, 
that  no  rents  could  be  included  in  the  letters  patent  that  were  excepted  out  of 
the  first  statute. 

But  as  to  your  objection  that  the  rent  is  not  averred  to  be  out  of  the  excep- 
tions ;  suppose  that  had  been  done,  the  reason  of  the  objection  had  notwithstanding 
remained  full  as  strong,  for  possibly  the  trustees  might  have  been  seised  some 
other  way,  and  then  upon  your  arguing  the  issue  must  have  been  against  you,  but 
this  can  be  of  no  weight,  for  [67]  no  other  seisin  but  secundum  forma'  stat.  could 
appoint  this  avowry,  and  consequently,  if  that  were  not  proved,  the  issue  must  be 
against  the  avowant. 

Ulterius  consilium. 

DoMiNA  Eegina  v.  Episcopum  Peterburgi  and  Pettifer. 
Quare  impedit.     Count. 

Parker  Chief  Justice  delivered  the  opinion  of  the  Court,  viz.  This  is  a  quare 
impedit,  the  count  sets  forth,  that  the  vicarage  of  Blaxley  always  has  been  and  is 
presentative,  and  a  benefice  with  cure,  and  lately  became  void  by  the  death  of  J.  H. 
penult'  incumbent,  that  John  Watts  then  patron  presented  John  Dollifer  (prasdict' 
J.  P.  neque  tunc  nee  unquam  diacono  existen')  who  was  admitted,  instituted  and 
inducted  ;  that  within  a  year  after  such  induction  he  was  not  admitted  to  administer 
the  sacraments,  nor  was  so  admitted  at  any  time  before,  per  quod  vigore  stat.  he  was 
de  facto  deprived,  and  the  vicarage  became  void,  and  remained  so  in  defec',  &c.  for 
a  year  and  a  half,  and  so  continues,  and  upon  this  lapse  the  Queen's  title  arises. 

The  bishop  claims  nothing  but  as  Ordinary,  and  the  defendant  Pettifer  prays 
judgment  of  the  writ ;  and  says,  that  he  is  vicar  impersonee  of  the  presentation 
of  the  said  T.  W.  who  is  alive,  and  not  named  in  the  writ,  and  claims  no  otherwise, 
unde  ex  quo  prasd'  J.  W.  [68]  non  nominatur  defend'  in  brevi  petit  Jud'  de  brevi 
illo,  &c. 
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The  Attorney  General :  Replico  quod  bene  et  verum  est,  that  J.  P.  was  vicar 
irapersonee  of  the  presentation  of  J.  W.  but  says,  that  the  Queen's  original  issued 
Carr'  tiel  jour  &  ann'  prout,  &c.  quodque  diu  ante  Eman'  inde  et  post  prsesentacon' 
pned'  J.  W.  per  quoddara  scriptu'  suura  granted  the  advowson  to  the  said  J.  P.  and 
his  heirs,  absque  hoc  quod  praedict'  J.  W.  die  Eraan'  b'ris  praed'  fuit  patronus,  &c. 
et  hoc,  &c. 

To  this  the  defendant  demurred. 

Note ;  the  question  arising  upon  the  plea,  the  Chief  Justice  took  notice  of  it  in 
the  reply. 

The  question  is,  whether  this  plea  in  abatement  by  the  incumbent  be  good. 

It  has  been  insisted  for  the  Queen,  that  it  is  not  good,  and  that  the  defendant 
Pettifer  ought  to  answer  without  the  patron,  because  the  Court  admits  his  presentation 
to  be  good,  and  his  assistance  is  not  wanted  to  defend  the  incumbent,  and  so  is  Theol' 
Dig'  of  Writs,  lib.  .5,  c.  19,  where  the  ditferences  upon  the  writ  as  to  this  point  are 
stated.     Bract.  Tract.  2  lib.  c.  6,  fol.  246  b. 

It  may  be  pretended  that  the  plea,  as  it  stands  here,  may  be  taken  in  two  diflferent 
senses,  viz. 

[69]  First,  that  the  incumbent  is  in  by  the  presentation  mentioned  in  the  count. 

Secondly,  that  he  is  in  by  a  new  presentation  subsequent  to  this  avoidance. 

I  shall  consider  it  in  both  these  senses ;  and  first,  if  it  be  intended  that  Pettifer  is 
in  by  the  presentation  in  the  count ; 

Then  it  is  agreed  on  both  sides,  that  Watts  is  rightful  patron,  and  if  there  be  a 
vacancy  it  arises  by  defendant's  own  act,  so  that  whether  the  Queen  has  a  right  or 
not  lies  in  his  conusance,  and  the  patron  has  done  nothing  to  disturb  the  Queen's 
presentation. 

In  order  to  set  the  matter  in  a  clearer  light,  I  would  make  some  observations  upon 
the  nature  of  both  the  writ  and  plea  in  general,  &c. 

First,  it  is  never  necessary  that  the  patron  should  be  made  a  party  for  his  own 
sake,  but  merely  for  the  sake  of  the  clerk,  whose  right  depends  upon  the  patron's 
title. 

Secondly,  that  a  quare  impedit  differs  from  a  writ  of  right  of  advowson  in  this, 
that  the  last  lies  against  the  patron  as  patron,  but  the  first  against  a  deferrer  only. 
39  H.  6,  85. 

Thirdly,  he  that  brings  a  quare  impedit,  can  by  his  writ  suppose  no  body  to  be 
patron  but  himself,  for  that  would  be  repugnant,  and  though  the  count  names  another 
patron,  [70]  yet  it  is  not  necessary  to  suppose  him  dead,  in  the  case  of  lapse.  Co. 
Ent.  512,  514. 

Fourthly,  this  is  only  a  plea  for  the  incumbent  not  the  Ordinary,  for  he  hath 
nothing  to  do  with  the  patronage,  neither  in  interest  nor  dependency,  nor  are  his 
office  and  acts  joined  to  or  depend  upon  the  patron's,  as  the  incumbent's  do ;  so  is 
Hob.  316,  317. 

Fifthly,  when  the  incumbent  pleads  if  he  does  not  shew  him  to  be  rightful  patron 
of  the  advowson,  but  only  his  patron,  and  that  he  is  in  by  him,  and  therefore  ought 
not  to  be  sued  without  him. 

I  would  take  it  then  along  with  me,  that  this  is  a  plea  only  for  the  incumbent,  as 
the  true  proper  criterion  whereby  to  judge  of  it ;  at  common  law,  no  body  was 
admitted  to  plead  to  the  title  of  the  patronage,  but  one  that  made  title  to  it  himself, 
and  if  the  patron  was  made  party,  and  would  not  come  in  or  colluded,  the  incumbent 
was  without  remedy ;  but  this  was  help'd  by  25  E.  3,  6,  7,  pro  clero,  stat.  3,  which 
enables  the  Ordinary  or  possessor  to  counterplead  the  title  in  such  case. 

The  import  of  this  plea  at  common  law,  as  it  was  pleaded  ore  tenus  at  the  Bar, 
was,  I  claim  nothing  in  the  advowson,  all  my  concern  is,  that  I  am  presented  by  J.  S 
who  is  still  alive;  whether  you  or  he  have  a  right,  I  know  not,  but  he  does;  and 
therefore  he  ought  [71]  to  be  brought  in  to  answer  for  that  which  he  was  to  do,  and 
which  can  properly  lie  in  no  body's  conusance  but  his  own. 

From  hence  appear  the  cases  where  this  plea  is  proper. 

First,  the  incumbent's  title  depends  upon  the  right  of  patronage. 

Secondly,  that  the  acts  of  the  incumbent  are  joined  to  the  patron's  and  depend  upon 
them,  the  patron  makes  himself  a  disturber  by  the  presentation,  and  the  incumbent's 
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advantage  of  the  patron's  not  being  brought  in,  is  only  because  he  would  not  plead  to 
the  title  at  common  law,  and  therefore  where  his  right  depended  on  the  title  of  patron- 
age, he  should  have  that  privilege  in  order  to  supply  his  defect;  the  diversity  taken 
in  Hall's  case,  7  Rep.  25,  26,  if  considered  with  a  view  to  the  ground,  is  right. 

The  application  of  this  matter  makes  the  first  objection  to  this  plea,  viz.  that  the 
patron's  right  and  acts  are  not  in  question  here,  but  admitted,  and  the  question  is 
only  upon  the  incumbent's  right  upon  his  own  account. 

Whoever  pleads  in  abatement  of  a  writ  must  shew  how  the  plaintiff  may  have  a 
better  writ,  and  in  order  to  make  this  writ  maintainable  against  the  patron,  he  must 
be  a  disturber,  so  that  in  whatever  want  the  incumbent  may  be  of  the  patron's  aid, 
and  [72]  though  his  right  appear  to  be  in  question,  yet  the  defendant  cannot  take 
exception  to  the  writ,  that  he  is  not  named,  without  shewing  him  a  disturber,  for 
otherwise  the  plaintiff  can  have  no  cause  of  action  against  him,  from  whence  arises  the 
second  objection,  viz. 

That  the  patron's  presentation  being  allowed,  and  the  Queen's  title  arising  from 
a  vacancy  made  by  a  subsequent  act  of  the  incumbent,  the  patron  is  not  shewn  to  be 
a  disturber,  and  consequently  the  defendant  has  not  given  the  plaintiff  a  better  writ, 
for  as  yet  this  must  be  understood  to  be  a  plea  of  the  same  presentation  mentioned 
in  the  count,  and  not  a  subsequent  one  after  the  vacancy  incurred,  and  that  indeed 
it  seems  to  be  a  plea  in  bar,  and  an  account  to  a  denial  of  vacancy.  3  Lev.  206, 
Lutw.  1089. 

But  'tis  said  for  the  defendant  first,  that  the  presentation  upon  this  vacancy  belongs 
to  Watts  the  patron,  and  therefore  he  ought  to  be  brought  in  to  defend  his  right. 

To  this  I  answer,  that  it  does  not  appear  upon  this  record,  that  the  right  of 
advowson  does  belong  to  John  Watts,  for  the  count  only  supposes  him  patron,  and 
the  defendant  in  his  plea  says,  he  is  vicar  impersoiiee  of  his  presentation,  all  which 
may  be  true,  though  he  should  be  only  grantee  of  the  next  avoidance.  Hob.  102. 
H.  8,  4.     15  H.  6. 

[73]  But  it  cannot  be  of  service  here  to  bring  in  the  patron,  for  it  would  not  serve 
to  defend  the  incumbent's  title,  which  is  impeached  only  on  his  own  account;  so  it  is 
in  the  case  of  simony  where  the  patron  is  no  disturber.  But  the  King's  title  arises  on 
the  simoniacal  contract. 

Secondly,  it  is  objected  for  the  defendant,  that  if  the  Queen's  clerk  be  admitted 
upon  judgment  in  this  suit,  the  patron  cannot  bring  his  quare  irapedit,  though  the 
six  months  be  not  past,  or  he  had  no  notice  thereof,  he  ought  to  be  brought  in. 

But  this  is  res  inter  alias  acta,  and  cannot  prejudice  the  patron,  and  the  writ  to 
the  bishop  is  only  to  admit  the  Queen's  clerk  non  obstante  reclamatione  clerici,  and  in 
either  of  the  cases  mentioned  the  Queen's  presentation  will  be  void,  and  then  (as  in 
Hob.  302,  and  6  Rep.  Green's  case,)  it  will  be  but  a  collation  of  the  bishop's,  which 
makes  no  binding  penalty  against  the  true  patron,  but  the  church  remains  void,  and 
he  may  not  only  bring  his  quare  impedit,  when  he  will,  but  also  present  upon  him 
seven  years  after. 

It  is  the  institution  and  induction  that  works  the  disseisin,  which  cannot  be  in  the 
case  of  a  collation. 

Noy  151,  is  insisted  on,  but  that  is  an  unintelligible  case  as  there  reported  ;  the 
plea  is  said  to  be  in  bar,  whereas  it  is  in  abatement,  3  Lev.  206.  I  am  not  satisfied, 
that  case  is  [74]  law,  for  it  differs  much  from  the  case  in  3  Lev.  16,  on  the  authority 
of  which  it  is  said  to  be  adjudged,  and  the  reason  given  that  it  is  a  presentation  pro 
hac  vice  tantum  is  toolarge.  In  Lutw.  1089,  the  same  case  is  argued,  but  no  judgment 
of  respond'  ouster  mentioned  to  be  given. 

The  conclusion  from  hence  is,  that  this  plea  is  taken  as  relying  on  the  presenta- 
tion in  the  count,  of  denying  the  subsequent  vacancy,  is  ill. 

Secondly,  as  to  the  other  sense  in  which  it  may  possibly  be  intended,  viz.  as 
admitting  the  vacancy  in  the  count,  and  insisting  on  another  presentation  subsequent 
to  it. 

In  this  sense  it  might  indeed  have  been  made  a  good  plea,  for  possibly  no  notice 
might  have  been  given  to  the  patron,  and  then  no  lapse  would  incur,  but  then  the 
special  matter  should  have  been  set  forth,  he  should  have  confest  the  vacancy,  and 
expresly  shewn  a  now  presentation,  for  that  would  have  made  the  patron  a  disturber 
and  given  the  Queen  a  better  writ. 
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This  being  a  vacancy  made  by  the  incumbent's  own  act,  lying  entirely  in  his 
knowledge,  independent  of  the  patron's  title,  who  is  no  disturber,  the  incumbent  is 
not  intitled  to  his  assistance,  but  must  answer  over  without  him. 

[75]    Jackson  and  Laverack. 
Antea,  13. 

After  two  arguments  at  Bar,  Parker  Chief  Justice  delivered  the  opinion  of  the 
Court.  This  is  an  action  on  the  case  wherein  the  plaintiff  declares,  that  whereas  he 
is  seised  of  twenty  acres  of  land,  and  he  et  oranes  illi,  &c.  huer'  and  he're  debuer' 
coi'am  pasturoe  in  140  acr'  pastur'  vocat'  Sikehouse  Moor,  the  defendant  inclosed  100 
acr'  terrfe  parcell'  co'iaj  pasturte  proed'  vocat'  Sikehouse  Moor,  per  quod,  &c. 

Here  has  been  a  verdict  and  judgment  in  the  Common  Pleas,  and  it  came  before 
us  by  writ  of  error,  the  error  assigned  is,  that  the  charges  in  the  declaration  are 
repugnant,  non-sensical  and  impossible  ;  for  that  communia  signifies  a  mere  right,  and 
cannot  be  inclosed  with  fences,  &c.  and  this  is  supported  by  other  parts  of  the  count, 
where  the  plaintiff  has  used  the  word  communia  to  signify  the  right.  Another 
objection  is,  that  Sikehouse  Moor  is  said  to  contain  100  acres  of  pasture,  and  then 
that  the  defendant  inclosed  100  acres  terraj  parcell'  co'ise  pasturse  prsed'  which  is 
repugnant. 

But  we  are  of  opinion  that  though  this  be  not  strictly  right,  yet  it  is  well  enough, 
and  may  be  understood  after  a  verdict ;  co'ia  taken  in  a  strictly  proper  sense  does 
indeed  signify  the  right,  but  in  an  improper  sense,  to  [76]  which  it  has  been  drawn 
by  use,  it  signifies  a  place  as  it  stands  ;  here  it  cannot  be  taken  in  its  proper  sense, 
for  that,  as  is  objected,  would  make  the  declaration  repugnant  and  impossible,  and 
therefore  it  shall  be  understood  in  the  improper  sense  rather  than  the  whole  be  made 
nonsense. 

In  two  cases  C.  B.  viz.  Rich  and  Moor,  Mich.  5  Ann.  and  Rich  and  Trin. 

C.  A.  commoner  avowed  for  distraining  the  beasts  of  a  stranger  damage-feasant,  and 
laid  it  dam'  in  co'ia  sua  proed'  sic  facien',  without  alledging  per  quod  he  could  not 
enjoy,  &c.  and  the  Court  held  it  was  nought,  and  that  the  words  damnu'  in  co'ia  sua 
would  not  help  it  no  further  than  if  he  had  said  ibidem  in  the  usual  form,  and  signified 
only  the  place. 

The  same  answer  will  serve  to  the  other  objection  upon  terree  and  pastura3 ;  for  the 
terra  strictly  signifies  only  arable  land,  yet  generally  it  takes  in  all  sorts  of  lands. 

This  being  after  a  verdict,  which  has  no  great  force  to  help  want  of  certainty, 
tho'  some  Judges  have  called  it  the  almighty  power  of  a  verdict,  we  think  it  is  well 
enough,  it  is  laid  with  a  per  quod  he  could  not  enjoy  his  common,  ad  damnum  suum, 
and  therefore  a  damage  must  have  been  proved,  and  I  do  not  know,  but  that  if  it  had 
been  only  that  the  defendant  inclosed  100  acres,  per  quod  he  could  not  enjoy,  &c.  ad 
dampnum  suum  it  [77]  might  have  been  sufficient  after  the  jury  had  found  it. 

For  these  reasons  the  judgment  must  be  affirmed. 

Seston  v.  Libbard. 

Declaration  upon  assignment  of  a  bail  bond  juxta  stat.  5  An.  c.  16,  sect.     , 

10  Mod.  190. 

In  debt  brought  by  the  assignee  of  a  bail-bond  upon  the  statute  5  An.  c.  16,  sect.  , 
the  defendant  demurred  to  the  declaration. 

Mr.  Branthwaite  for  the  defendant  took  three  exceptions. 

First,  that  it  is  only  said  a  writ  of  latitat  issued,  without  [shewing  the  return. 

Secondly,  that  the  breach  of  the  condition  is  not  averred,  but  brought  in  by  way 
of  a  recital. 

Thirdly,  that  in  the  breach  it  is  only  said  non  comp'uit  juxta  exigenc'  b'ris  prsed' 
secundum  forma'  condi'con',  which  is  matter  of  judgment  and  conclusion  only. 

To  support  the  second  he  cited  Cro.  Eliz.  Palmes  v.  Episcopum  Peicrburg'  in  quare 
impedit ;    the   defendant   pleaded  that  he  demanded  of  J.  S.  the  presentee  of  the 

K.  B.  XXII.— 9* 
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plaintifif  to  see  his  letters  of  orders,  et  pro  eo  quod  he  did  shew  them,  but  went  away 
and  did  not  come  again  in  six  months,  per  quod  a  lapse  incurred,  &c.  and  this  was  held 
ill  on  de-[78]-murrer,  quia  pro  eo  quod  is  not  averment  but  recital. 

Cro.  Eliz.  441.  Transgr'  quare  clausum  fregit,  the  defendant  justified  for  a  way 
by  prescription,  et  quia  the  plaintiff  obstruxit  duas  januas  et  tres  perticat'  sepium  in 
viis  praed'  def.  januas  fregit,  adjudged  ill  on  demurrer,  for  et  quia  is  no  positive 
averment. 

2  Jones  197.  In  transgr'  and  assault,  the  plaintiff  declared  quia  cum  def.  insult' 
fecit,  and  held  nought  on  demurrer,  quia  recital,  2  Lev.  206,  the  same  point. 

To  maintain  the  third  exception,  he  cited  Lev.  145.  Debt  upon  bond,  the  condi- 
tion was  to  deliver  all  such as  he  had  received  at  such  a  day,  the  defendant 

pleafled  a  delivery  secundum  forma'  conditionis,  and  on  demurrer  held  ill,  quia  he 
ought  to  have  pleaded  it  in  the  very  words  of  the  condition,  and  not  by  way  of 
judgment  and  conclusion,  3  Lev.  243,  so  in  the  common  case  of  debt  upon  a  bond 
conditioned  to  pay  money  at  a  certain  day. 

Mr.  P.  Williams  contra :  Nothing  is  requisite  in  this  action,  but  that  the  plaintiff 
shew  himself  a  good  assignee  upon  the  statute,  and  the  rest  ought  to  come  on  the 
defendant's  part. 

Eyre  Justice  :  This  differs  very  much  from  the  case  of  an  action  by  the  sheriff 
himself,  for  that  is  on  the  obligation,  the  foundation  [79]  of  this  is  the  default  of 
performing  the  condition,  for  the  words  of  the  statute  are,  if  such  bond  shall  be  for- 
feited the  plaintiff  may  bring  his  action,  and  therefore  it  must  be  expressly  shewn  by 
the  plaintiff.  Cases  of  trespass  are  to  the  purpose,  for  this  is  a  matter  traversable  iu 
assumpsit,  it  is  cum  indebit'  fuit  et  sic  inde  indebit'  assumpsit,  &c.  and  has  been  held 
good  on  this  reason,  that  the  action  is  upon  the  assumpsit,  which  is  a  separate  sentence 
from  the  indeb'. 

Parker  Chief  Justice  :  I  take  that  to  be  all  the  same  sentence  under  the  cum,  and 
all  that  is  directly  alledged  in  assumpsit  is  the  breach. 

In  this  case  you  must  shew  it  a  bond  assignable  by  that  act,  and  then  it  will 
necessarily  appear  to  be  a  bond  upon  condition,  and  then  certainly  there  will  be  no 
cause  of  action  on  the  face  of  the  declaration,  unless  a  breach  be  alledged.  Hob.  14, 
Norton  and  Turner's  case,  8  Co.  but  qua3re  whether  this  be  not  as  proper  an  averment 
of  the  breach  here,  as  of  making  the  bond  in  a  common  action  on  a  bond,  viz.  quod 
cum  per  quoddam  scriptum  suum  att'  concess.  &c.  which  is  notwithstanding  travers- 
able, so  that  is  not  a  conclusive  argument,  this  allegation  shews  it  to  be  a  bond 
absolute,  and  then  the  jet  of  the  action  is  on  the  payment  of  the  penalty,  as  in 
other  cases. 

But  the  return  of  the  writ  is  not  set  forth,  and  without  that,  it  cannot  appear  to 
be  a  [80]  bond  taken  by  virtue  of  that  writ,  and  consequently  assignable  within  the 
statute,  then  it  is  said  non  comp'  juxta  exigen'  b'ris  secund'  forma'  conditionis,  now 
they  might  differ  from  any  thing  here  alledged,  and  the  defendant  might  appear 
according  to  the  demand  of  the  writ  though  not  according  to  the  condition. 

Powys  Justice  :  Def.  non  comp'  per  quod  acc'o  accrevit  quer',  so  that  the  action  is 
founded  on  the  non-appearance. 

Johnston  v.  Altham.* 
Plea  in  abatement  to  the  declaration  and  judgment  final.     10  Mod.  192,  210.     Post. 

Error  of  a  judgment  in  C.  B.  in  an  action  on  the  case  by  bill  against  an  attorney, 
the  defendant  petit  jud'  de  narr',  and  pleads  no  bill  was  filed  to  warrant  the  declara- 
tion ;  et  hoc,  &c.  unde  petit  jud'  de  narr'  et  quod  narr'  cassetur,  &C.  Plaintiff'  replies, 
quod  narr'  cassari  minime  debet,  &c.  and  thereupon  final  judgment  was  given. 

Mr.  Dee  assigned  for  error,  that  the  judgment  should  have  been  only  resp.  ouster, 
this  being  a  plea  in  abatement,  and  cited  the  case  of  Medina  and  Stanton,  Trin.  12  W.  3, 
Roll  215,  where  petit  judicium  de  narr'  was  held  a  conclusion  in  abatement. 

But  there  is  a  great  diversity  between  this  and  other  pleas  in  abatement,  arising 

*  N.B.  This  record  is  entered  on  the  140  Koll  of  last  Easter  term. 
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from  the  matter  of  the  plea  itself,  it  is  that  there  is  no  bill,  and  therefore  he  would 
not  crave  [81]  judicium  de  billa,  for  that  would  be  a  contradiction,  neither  could  ho 
pray  it  de  ac'coue,  for  it  is  not  matter  in  bar. 

Mr.  Reeves  pro  def.  The  want  of  a  bill  is  not  matter  of  abatement  but  irregularity, 
and  may  be  assigned  for  error,  but  suppose  it  were  in  abatement,  the  proper  con- 
clusion had  been  petit  si  respondere  corapelli  debeat,  &c.  but  judicium  de  narr'  has 
been  always  held  to  be  in  bar,  and  this  appears  by  the  conclusions  of  demurrers,  which 
must  be  in  bar. 

Browiil.  R.  2,  pi.  6.  There  can  be  no  such  thing  as  a  plea  in  abatement  to  the 
declaration,  but  it  must  be  to  the  bill  or  original. 

Allison  V.  Maniicap.  de  Gale.  A  replication  in  bar  was  put  into  a  plea  in  abatement, 
and  it  was  held  a  discontinuance. 

Goodall  and  Edwards,  Mich.  10  Annie,  held  that  where  the  defendant  petit  judicium 
de  narr'  it  is  a  plea  in  bar,  and  de  brevi  is  abatement. 

And  when  a  variance  is  pleaded  between  the  writ  and  count  in  bar,  which  should 
be  abatement,  the  plaintiff  should  have  judgment  in  chief. 

But  hero  is  an  issue  in  the  case  on  the  record  which  has  been  tried  by  the  Court, 
and  therefore  the  judgment  should  be  in  chief,  never  doubted  but  if  that  there  be  an 
issue  on  a  plea  in  abatement,  and  trial  per  [82]  patriam,  judgment  must  be  final,  and 
this  does  not  differ,  Sid.  252.  1  Lev.  Held  upon  an  issue  in  abatement,  judgment 
must  be  final  on  a  demurrer  to  evidence,  so  that  trial  per  patriara  not  necessary. 

Dee  :  There  are  many  cases  where  want  of  a  bill  on  the  file  has  been  held  plead- 
able in  abatement,  there  is  great  difference  between  trial  by  the  Court  and  per  pais, 
for  the  jury  can  enquire  of  the  damages  after  the  issue  in  abatement  is  determined, 
but  the  Court  cannot. 

Parker  Chief  Justice  :  I  suppose  it  to  be  an  action  of  debt,  the  jury  cannot 
examine  the  merits  in  that  case. 

The  consideration  of  the  merits  is  not  the  rule,  whether  there  may  be  judgment 
or  not,  for  it  must  be  first  supposed  that  there  may  be  judgment  final  before  the  jury 
can  go  into  that,  the  true  reason  seems  to  be  the  delay  the  plaintiff  has  suffered, 
which  he  does  not  in  a  trial  by  the  Court,  which  is  by  immediate  inspection  of 
the  record. 

Eyre  Justice  :  The  matter  of  this  plea  is  certainly  proper  for  abatement,  but  the 
question  is,  whether  the  prayer  de  narr'  make  it  in  bar,  surely  conclusio  facit 
placitum. 

Parker  Chief  Justice  :  The  reason  why  petit  judicium  de  narr'  has  been  generally 
held  to  be  in  bar,  is  because  by  pleading  to  the  declaration,  he  seemeth  to  admit  the 
ori[83]-ginal  or  bill,  which  is  the  beginning  of  the  suit,  to  be  good,  but  in  the  case 
at  Bar  there  is  no  bill,  and  therefore  this  seems  a  proper  plea  to  the  beginning  of 
this  suit,  which  wants  the  right  commencement  of  a  bill. 

Eyre  Justice  cited  Cross  and  Billson,  Hill.  2  Annee,  Rot'lo  46,  and  Bond  v.  Barns, 
Mich.  4  Annte,  whereupon  "  another  action  depending  "  pleaded  in  abatement.  It 
was  held,  that  if  the  plaintiff  replies  to  issue,  he  shall  pet'  judicium  de  damn',  quia  he 
is  to  have  judgment  final,  if  the  issue  be  determined  for  him. 

Ulterius  consilium. 

Mr.  Dee  took  an  exception  to  the  writ  of  error  for  variance,  the  writ  is  directed 
D'no  Thomae  Trevor,  and  the  record  returned  in  PI.  Commun.  Tho.  Trevor  Milite, 
the  Court  inclined  to  think  it  was  a  variance,  et  adjournatur. 

Quaere  as  to  what  Mr.  Reeves  said  of  the  conclusion  respondere  (which  is  the 
constant  term)  compelli  non  debeat,  for  that  must  have  been  (ad  billa'  respondend') 
and  so  would  have  been  equally  repugnant  to  the  matter  of  the  plea,  as  petit  judicium 
de  billa.  Qu.  likewise  as  to  the  reason  of  the  difference  taken  by  the  Ch.  Ju.  between 
trials  per  pais  and  by  the  Court  on  pleas  in  abatement ;  and  whether  that  be  not 
rather  upon  the  rule,  patria  non  debet  laboribus  vexari,  than  upon  the  delay. 
Quaere  tamen. 
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[84]    Read  v.  Smith. 
Action  sur  case  v.  common  carrier. 

In  case  against  a  common  carrier,  three  several  counts  were  laid,  and  entire 
damages  given. 

Mr.  Reeves  moved  to  arrest  the  judgment,  for  that  in  the  third  count  the 
defendant  was  not  shewn  to  be  a  common  carrier  ;  or  that  he  carried  goods  for  hire, 
nor  any  special  undertaking  in  this  case  ;  the  words  were  deliberavit  def.  car'  rhedar', 
Anglice  stage  coachman,  and  vester  banor'  pro  carriacon'  bon'  in  rheda  sua  pra3d',  he 
cited  *  Coggs  and  Barnard,  Trin.  2  Annaj,  B.  R.  where  it  was  much  debated  whether 
good  without  hire  ;  but  was  held  so  at  last,  quia  there  was  a  special  undertaking  laid. 

Parker  Chief  Justice  said,  that  the  declaration  being  introduced  with  alledging, 
that  he  was  a  common  carrier  for  hire  ;  that  description  extended  not  only  to  the 
first  count,  but  throughout  the  declaration,  like  the  description  of  the  plaintiff  in  an 
action  for  words  ;  et  per  totam  Curiam  judicium  pro  quer'. 

[85]     DOMINA  Regina  v.  Illing  Gaoler  of  Hertford. 

Attachment  of  contempt  for  letting  the  defendant  on  an  excom'  cap'  go  at 

large,  denied. 

Reeves  and  Harding  chief  wardens  libelled  against  Bunn  in  the  Spiritual  Court, 
for  a  rate,  and  had  a  sentence  for  the  cash  and  costs,  whereupon  Bunn  was  excom- 
municated, and  taken  upon  a  writ  of  excom'  cap'  and  committed  to  the  defendant's 
custody,  who  afterwards  let  him  go  at  large  upon  the  discharge  of  Reeves  only ;  and 
now  Serjeant  Cheshire  and  Mr.  Whitaker,  of  counsel  for  the  other  churchwardens 
and  the  parish,  prayed  an  attachment  against  the  gaoler  for  his  misbehaviour,  they 
insisted  that  the  release  of  one  churchwarden  is  not  sufficient,  because  they  sue  for 
the  church-rate  in  a  corporate  capacity  for  the  goods  of  the  church,  and  for  this  cited 
Yelv.  172.  Noy.  129.  2  Brownl.  114.  2  Keble  317,  391.  That  this  was  as  a 
voluntary  escape,  for  which  they  could  have  no  remedy  but  by  attachment,  for  that 
they  could  not  have  an  action  notwithstanding  the  resolution  in  Lutw.  121,  that  the 
writ  was  made  returnable  here,  that  the  Court  might  take  care  of  the  execution  and 
punish  the  default  of  officers,  as  appears  by  the  preamble  of  the  stat.  5  Eliz.  c.  23. 
The  case  of  Gillum  and  Atkinson,  Mod.  26,  was  cited,  where  a  fieri  facias  issued  to  the 
sheriff,  who  returned  clericus,  &c.  nullum  habens  laicum  feod',  and  thereupon  a 
sequestration  went  to  the  bishop,  who  obstructed  him  in  the  execution  of  it  by  [86] 
the  tenants,  and  the  Court  granted  an  attachment  against  them  for  the  contempt. 

A  day  was  given  to  shew  cause,  and  Mr.  Dunch  for  the  gaoler  read  some  affidavits 
in  excuse  of  the  fact,  and  as  to  the  matter  of  law  insisted,  that  they  were  not  proper 
to  come  to  this  Court  for  a  remedy,  but  ought  to  go  to  the  Chancery,  that  the  ancient 
remedy  was  to  have  a  writ  de  excom'  recap'  out  of  Chancery,  and  to  command  the 
sheriff  to  answer  the  King  in  his  Bench  for  the  contempt. 

F.  N.  B.  64.  That  the  writ  de  excom'  cap'  is  an  original  of  the  Court  of  Chancery^ 
and  the  capias  which  issued  hence  is  only  mesne  process  upon  it,  and  when  the 
defendant  is  taken  he  is  a  prisoner  to  the  Court  of  Chancery,  and  this  Court  has 
nothing  to  do  with  the  body  by  the  express  words  of  5  Eliz.  c.  23,  par.  3.  Upon 
absolution  or  tender  of  caution,  the  writ  de  corp'  deliba'cone  et  de  cautione  admittenda 
issue  out  of  Chancery,  F.  N.  B.  63  a.  he  concluded  from  hence,  that  if  this  were  a 
contempt  it  was  so  to  the  Court  of  Chancery,  and  ought  to  be  punished  there. 

That  this  is  a  writ  of  ex  gratia  in  aid  of  the  Ecclesiastical  Courts,  and  before 
5  Eliz.  was  not  returnable,  but  the  sheriff  kept  it  in  his  hands,  and  by  that  Act  this 
Court  have  a  new  power  given  them  over  the  writ,  but  not  over  the  body. 

*  2  Ld.  Raym.  912.  Comyns  133.  Salk.  26.  3  Salk.  11,  268.  Holt  13, 
131,  528.  See  4  Vin.  Abr.  P.  6,  pi.  4,  5,  6,  7.  Stat.  30  Geo.  2,  c.  24,  for  Preventing 
the  Unlawful  Pawning  of  Goods,  &c.  and  2  Stra.  1099. 
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[87]  As  to  the  objection  of  want  of  remedy,  he  answered  that  there  could  be  no 
reason  from  thence  for  the  Court  to  proceed  to  punish  in  a  summary  way,  for  they 
might  have  an  action  of  escape  against  the  sheriff,  and  upon  that  the  question  would 
come  properly,  whether  the  discharge  of  one  churchwarden  were  good,  Lutw.  121,  or 
the  parish  might  sue  Reeves  for  an  account  of  parish  monies  in  the  Spiritual  Court, 
and  charge  him  with  the  money,  March  72,  and  it  would  come  within  the  rule,  where 
the  principal  cause  is  of  ecclesiastical  cognizance,  and  a  temporal  incident  arises,  that 
Court  may  hold  plea  of  it ;  that  this  act  of  Keeves  discharging  Bunn  is  equivalent  to 
a  wasting  of  the  parish  goods,  for  which  they  might  have  an  action,  (juia  they  have 
thereby  lost  their  remedy.  2  Roll.  126.  3  Bulstr.  264.  That  the  case  of  Gillum  and 
Alklnsmi  differed  from  this  ;  a  fieri  facias  is  the  antient  and  undoubted  process  of  this 
Court  founded  on  a  judgment  here,  and  it  was  held  the  sequestration  was  of  the  same 
nature,  and  the  bishop  is  ecclesiastical  sheriff,  and  must  return  fieri  feci,  and  not 
sequestrari  feci,  and  therefore  the  contempt  in  that  case  was  the  same  as  hindering  a 
sheriff  in  the  execution  of  his  writ. 

Cheshire  and  VVhitaker  contra :  That  if  the  party  had  been  in  custody  upon  the 
first  writ,  it  had  been  proper  to  apply  to  Chancery,  but  this  was  mesne  process  issuing 
hence,  awarded  upon  a  non  est  invent'  returned  on  the  first  writ,  and  in  Chancery  it 
would  be  objected,  that  it  was  a  contempt  of  this  Court. 

[88]  In  the  former  case  there  might  be  a  writ  de  excom'  recap',  but  in  this  it 
would  be  but  going  in  a  circle  between  the  two  Courts. 

That  this  is  not  a  writ  ex  gratia,  before  the  Conquest,  the  Civil  and  Ecclesiastical 
Courts  were  the  same,  and  the  bishop  sat  with  the  aldermen  till  W.  1,  divided  them, 
(Seld.  Eadmerus)  and  now  gladius  gladium  juvabit.     Bract. 

This  in  Lutw.  121,  was  an  action  brought  by  a  natural  person  in  his  own  right, 
the  churchwardens  are  only  trustees  for  the  parish,  and  cannot  bring  any  action. 

That  the  Ecclesiastical  Court  would  not  give  any  remedy  against  Reeves,  for  the 
proceeding  there  would  be  an  original  suit  in  matter  of  .temporal  cognizance,  and  not 
within  the  rules  of  temporal  inciilents,  from  which  Mr.  Dee  would  argue. 

That  in  the  case  of  Russell  con'  Russell,  20  July  1 1  Anna3,  the  Lord  Chancellor 
granted  an  attachment  against  the  officer  for  an  illegal  discharge  on  the  first  writ. 

Parker  Chief  Justice  :  Though  this  Court  is  to  see  to  the  execution  of  the  process 
for  a  particular  end,  yet  the  defendant  seems  to  be  in  execution  on  the  first  writ,  and 
entirely  at  the  disposal  of  the  Court  of  Chancery,  the  sheriff  is  not  obliged  to  bring 
the  body  in  here  at  the  return,  our  power  is  only  to  order  the  taking  and  commit- 
ment, and  we  cannot  [89]  discharge,  and  therefore  the  Court  which  has  power  to 
discharge  him  regularly,  seems  proper  to  examine  and  punish  the  irregularity  of  a 
discharge;  we  cannot  examine  whether  a  writ  issued  out  of  Chancery  for  his 
delivery,  or  if  it  did  whether  regular  or  not,  in  the  case  of  fieri  facias  from  hence  no 
other  Court  would  have  jurisdiction.  A  writ  of  recaption  seems  as  proper  now  as 
before  the  statute ;  I  do  not  see  why  an  action  may  not  be  brought  by  the  succeeding 
churchwardens,  and  laid  ad  damnum  parochi'orum. 

Eyre  Justice  :  In  the  case  of  Fowler  and  Davis,  the  Court  were  of  opinion  that 
they  might  judge  of  a  writ  and  quash  it,  and  that  would  be  a  discharge,  and  we  may 
supersede  it  if  regularly  issued,  surely  since  it  is  returned  here  we  may  judge  of  the 
execution  of  it  whether  the  process  be  abused. 

But  I  think  an  attachment  is  not  a  proper  remedy  in  this  case,  that  in  Russell  and 
Russell  in  Cane'  was  a  plain  abuse  of  the  process  by  extorting  money,  &c. 

The  case  of  Starkey  in  Yelv.  172,  is  very  loosely  reported,  and  Brownl.  215,  in 
the  same  case  it  is  said,  the  consultation  was  granted  upon  the  point  of  the  release 
being  of  ecclesiastical  conusance. 

The  question  is,  whether  a  release  by  one  churchwarden  be  good,  and  consequently, 
whether  this  be  an  escape  or  not ;  this  is  a  point  as  yet  unsettled,  and  not  fit  to  be 
determined  in  [90]  a  summary  way  by  attachment.     Judicial  Reg.  67. 

The  writ  of  recaption  shews  it  was  not  the  usual  course  to  grant  attachments,  a 
cap'  utleg'  is  for  contempt  as  well  as  the  debt,  but  never  knew  an  attachment  issued 
out  for  letting  the  defendant  go. 

I  cajinot  see  why  a  churchwarden  may  not  be  made  accountable  for  the  money  in 
the  Ecclesiastical  Court,  if  he  has  not  discharged  it. 
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Powys  (accordingly)  :  That  no  attachment  should  go,  but  thought  this  Court 
being  to  see  to  the  execution  of  the  process,  whatever  tended  to  elude  it  was  within 
their  conusance. 

Parker  Chief  Justice  :  I  admit  we  cannot  quash  or  supersede  the  writ,  but  my 
doubt  was  only  whether,  in  case  all  be  originally  right,  we  can  do  any  thing  towards 
the  discharge  of  the  party. 

This  Court  discharged  the  rule. 

Nota ;  Parker  Chief  Justice  seemed  to  think  that  supposing  Bunn  had  made 
satisfaction  to  the  parish,  and  the  discharge  had  been  by  both  churchwardens,  yet  he 
would  not  be  legally  discharged  'till  he  had  satisfied  the  church  for  the  contempt,  and 
being  absolved  ;  quod  dubitat'  per  Eyre,  quia  the  duty  to  the  parish  is  the  foundation; 
the  Court  likewise  doubt-[91]-ed  whether  they  could  take  notice  of  the  gaoler  as  their 
officer,  being  only  servant  to  the  sheriff. 

Turner  v.  Gethin. 

Prohibition  denied  before  libel.     Postea. 

A  prohibition  was  denied,  because  prayed  upon  the  citation  only,  quia  before  libel 
it  cannot  appear  what  will  be  the  question  ;  so  adjudged  in  the  case  of  Transor  and 
Watson,  Trin.  10  Anna). 

HOWEL   AND   GOUGH. 

Variance  between  writ  of  error  and  record.     Name  of  dignity. 

Error  of  a  judgment  in  C.  B.  Exception  was  taken  that  the  record  was  not 
removed,  the  writ  being  directed  Thompe  D'no  Trevor,  to  certify  a  record  quod  residet 
cor'  vobis  et  sociis  v'ris,  &c.  and  the  pl'ita  is  coram  Thomaj'  D'no  Trevor,  Baron'  de 
Bromham,  that  Baron  of  Bromhara  is  part  of  the  name,  so  that  it  is  a  variance,  and 
the  Court  cannot  take  notice  that  T.  D.  T.  and  Thomas  D.  T.  B.  of  B.  are  the  same. 

Reeves  contra :  If  the  writ  were  directed  D'no  Trevor  cap.  Justic'  de  Banco,  and 
returned  Tho'  D'no  Trevor  would  be  well,  tho'  Thomas  be  a  part  of  his  name,  for  the 
designation  of  Chief  Justice  ascertains  it,  because  there  can  be  but  one,  a  grant  to 
Tho'  D'no  Trevor  would  be  well,  the  title  of  baron  was  not  anciently  a  part  of  the 
name,  for  writs  of  [92]  summons  of  barons  to  Parliament  were  often  by  the  name  of 
knight  and  esquire. 

Whitaker  contra,  cited  8  H.  6,  9  b.  21  E.  4,  71  b.  Fitz.  tit.  Brief  763.  Countess 
de  Rutland's  case,  2  Inst.  66.  D'na  Regina  v.  Colonel  Hamilton,  the  defendant  was 
indicted  for  the  murder  of  Charles  Lord  Mohun,  and  Lord  Chief  Justice  Trevor,  Lit. 
Powys  and  Price,  Justices  of  Oyer  and  Terminer  at  the  Old  Bailey,  quashed  the 
judgment,  because  Baron  of  Oakhampton  was  a  part  of  his  name,  and  omitted,  and  a 
new  one  was  immediately  found  with  that  alteration. 

Eyre  Justice  :  The  title  makes  a  part  of  the  name  in  all  creations  by  patent,  for 
the  name  is  expresly  granted  ;  otherwise  in  case  of  baronies  by  tenure,  and  by  writ. 
Seld.  Titles  of  Honour  616.  32  H.  6,  36  b.  The  difference  between  earls  and  barons 
is  argued  Style  254. 

Adjudged  per  Holt  et  tota'  Curia',  in  The  Bishop  of  Chester's  case,  that  if  an  esquire 
was  knighted,  his  squireship  merged,  and  a  grant  by  the  name  of  esquire  would 
be  ill. 

Lahhire  v.  Sir  John  Oermaine,  Pasch.  2  Annse,  he  was  sued  by  the  name  of  knight, 
whereas  he  was  knight  and  baronet,  and  it  was  held  that  baronet  was  a  part  of  his 
name,  and  for  want  of  it  the  plaintifl"  prayed  to  quash  his  own  writ. 

[93]  Powys  Justice  took  a  dilference  in  creations  of  dignities,  that  in  some  the 
name  is  not  ennobled,  as  Charles  Montague  Lord  Hallifax,  and  there  the  title  is  part 
of  the  name,  in  others  the  name  is  ennobled  as  Tho.  Lord  Trevor  Baron  of  B.  and 
there  it  seems,  that  Thomas  Lord  Trevor  is  only  the  name. 

Parker  Chief  Justice :  It  is  fit  to  be  considered  whether  he  may  be  Baron  of 
Bromham,  without  having  that  parcel  of  his  name,  if  it  may  be  good  any  way,  we  are 
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to  take  it  that  way,  and  not  suppose  it  wrong,  if  we  cannot  take  notice  how  my  Lord 
Trevor's  creation  was.     (2  Cro.  341.     2  Bulstr.  167.) 

Adjournatur. 

N.B.  The  same  exception  was  taken  inter  *  Poiihon  and  Transhaw,  and  most  of 
the  writs  of  error  this  term. 

Smith  v.  Boheme. 
2  Ld.  Kaym.  1362.     See  2  Ld.  Rayra.  1396.     8  Mod.  362. 

Error,  judgment  in  C.  B.  upon  a  note  to  pay  721.  upon  demand  for  value  received, 
or  render  the  body  of  A.  B.  &c.  to  the  Fleet  before  such  a  day,  laid  upon  the  Stat. 
of  t  Promissory  Notes. 

Serjeant  Richardson  for  the  plaintiff  in  error,  assigned  for  error,  that  this  note 
being  to  become  surety  for  a  debt  only  upon  a  contingency,  was  not  within  the 
statute,  which  designed  [94]  only  to  give  a  currency  to  notes  absolutely  for  money. 

That  it  cannot  be  made  at  common  law,  for  if  a  man  will  bring  his  action  upon  a 
statute,  he  must  rely  upon  that  title,  and  cannot  assist  it  by  restoring  back  to  common 
law.     9  Rep.  74.     Noy  147. 

Serjeant  Cheshire  contra :  The  intent  of  the  Act  was  only  to  make  the  note  in 
nature  of  a  specialty,  and  serve  instead  of  an  express  consideration,  and  there  will  be 
no  reason  to  distinguish  this  fi'om  the  common  cases,  for  at  first  it  was  only  a  note 
payable  within  such  a  time  after  demand,  and  now  the  defendant  has  not  rendered, 
that  it  is  out  of  the  case,  and  it  must  be  taken  as  an  absolute  note  for  the  money. 

But  supposing  it  to  be  out  of  the  statute,  it  will  be  good  at  common  law,  pro 
valore  recepto  imports  a  consideration,  assumpsit  pro  opera  et  labore  facto  makes  a 
good  consideration,  so  pro  praemiss.  2  Lev.  153,  and  the  mention  of  the  statute  will 
not  hurt.  Vent.  103.  An  action  for  taking  away  his  wife  contra  forma'  stat.  was 
held  well,  though  no  statute  in  the  case,  and  those  words  were  rejected. 

Richardson  (reply) :  This  agreed  not  to  be  an  indorsable  note  from  the  time  of 
making  it,  which  is  the  intention  of  the  statute,  and  nothing  subsequent  can  make 
it  so. 

[95]  Pro  valore  recepto :  Here  is  no  averment  of  consideration,  but  only  a  recital 
that  there  is  such  a  note. 

As  to  the  case  in  Vent,  there  is  a  difference  between  the  mention  of  a  statute 
where  there  is  none  at  all,  and  where  there  is  one,  but  the  plaintiff  has  mistaken  his 
case  upon  it. 

Parker  Chief  Justice :  It  is  not  laid  that  he  made  such  a  note  for  value  received, 
which  is  only  a  recital  of  the  words  of  the  note,  and  then  comes  fuit  onerabil'  vigore 
Stat,  et  sic  onerabil'  existens  in  cons'  inde  super  se  ass.  so  that  the  chargeableness  by 
force  of  the  statute  is  made  the  consideration. 

Eyre  Justice  accordant :  The  statute  intended  only  to  make  notes  for  money 
negociable  for  the  ease  of  merchants  ;  suppose  a  declaration  were  on  indebit'  assumpsit 
generally  pro  opere  et  labore  fact',  I  question  whether  it  would  be  good. 

Adjournatur. 


Scire  fieri  enquiry,  notice  of  execution. 

Moved  to  set  aside  the  execution  of  a  scire  fieri  inquiry,  because  the  defendant 
had  no  notice  of  it. 

Mr.  Clark  certified,  that  it  was  the  rule  of  the  Court  not  to  give  notice  ;  but 
Parker  Chief  Justice  said  it  was  fit  to  be  allowed,  [96]  because  natural  justice 
requires,  that  a  man  should  not  be  charged  of  his  own  estate  without  notice,  that  it 
had  been  the  rule  of  the  Common  Pleas,  but  they  altered  it  upon  consideration. 

Eyre  and  Powys  accordant :  But  agreed  that  the  plaintiff  ought  not  to  suffer,  and 
therefore  it  was  set  aside  upon  payment  of  costs,  and  a  general  rule  was  made,  viz. 

*  Post,  101.  t  3  &  4  An.  c.  9. 
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That  notice  shall  be  given  to  the  defendant  of  the  execution  of  scire  fieri  inquiries, 
as  in  the  case  of  other  writs  of  inquiry. 

Sad  quaere  as  to  the  reason  given  for  this  alteration,  for  sci'  fi'  inquiries  differ 
much  from  other  inquiries,  because  after  the  inquisition  taken,  the  sheriff  is  to  warn 
the  defendant  to  be  in  Court  at  the  return  day,  ad  ostend'  si  quid  pro  se  he'at  et 
quare  execu'con'  uon  de  bonis  propriis,  and  then  he  may  traverse  the  finding  of  the 
jury,  so  that  he  could  not  be  charged  without  an  opportunity  of  defending  himself ; 
so  it  was  judged  in  the  case  of  Foriescue  v.  Northcott,  Hil.  3  Annse,  B.  R. 

[97]    DuNsroLD  Inhabitants  v.  Dunsfold  Windsborough  Green 

Inhabitants. 

Order  of  removal  of  the  wife  and  child  to  the  place  of  the  wife's  settlement.  Fol. 
370.  Fortesc.  314.  Gas.  of  Set.  &  Rem.  31.  Andr.  307.  Stra.  .5.5i.  Sess.  Gas. 
53,  80,  97,  104.     2  Sess.  Gas.  110,  115,  185,  323. 

Two  justices  made  an  order  to  remove  the  wife  and  child  of  seven  weeks  old,  of 
Archibald  Player,  to  the  place  of  the  last  legal  settlement  of  the  wife,  the  husband 
being  a  Scotsman  now  at  Dunkirk,  and  not  having  gained  a  settlement  any  where  in 
England,  which  was  confirmed  by  the  sessions.  And  now  Mr.  Whitaker  took  excep- 
tion to  it,  that  this  is  a  removal  of  the  wife  to  a  place  where  the  husband  cannot  be 
removed,  which  will  make  a  separation.     By  the  common  law  the  man  is  settled  in 

the  first  place  he  comes  into,  and  by  the  statute  39  Eliz.  c. Scotsmen  are  to  be 

sent  to  the  Borders  ;  thus  upon  this  order  the  husband  will  be  legally  settled  in  one 
place,  and  the  wife  in  another,  which  will  have  the  effect  of  a  divorce. 

That  for  ought  appears  in  this  order,  the  husband  may  be  settled  in  Wales,  for 
England  is  only  mentioned. 

Gontra :  It  does  not  appear  that  the  man  was  ever  in  England,  so  there  is  no 
reason  to  presume  contrary  to  the  shewing  of  the  justices ;  the  rule  is,  that  if  a  new 
settlement  be  gained  by  the  marriage,  that  destroys  the  old  one,  otherwise  the  old 
one  continues,  for  eve-[98]-ry  person  born  in  England  has  a  settlement,  and  if  he  has 
gained  no  other,  it  is  the  place  of  his  birth.  Int'  *  Bolting  and  Stockelane,  Hil. 
11  AnniB,  adjudged  that  if  a  person  was  settled  in  A.  and  afterwards  served  a  year 
according  to  the  t  statute  in  B.  being  a  place  in  which  no  legal  settlement  could  be 
gained,  the  settlement  at  A.  continued  ;  Wales  is  included  under  England,  and  so 
taken  in  all  the  statutes  since  the  Union,  and  sometimes  before  ;  so  in  a  suggestion 
for  a  prohibition  to  Wales,  Anglia  ss. 

Parker:  The  justices  need  not  set  forth  any  reason  of  their  judgment,  therefore 
a  non  sequitur  will  not  vitiate,  though  if  a  reason  be  shewn  which  concludes  the 
contrary  way,  it  will,  the  husband  might  be  a  vagabond,  and  then  he  had  no  settle- 
ment, the  child  must  go  with  the  mother  being  a  nurse  child. 

Et  sic  per  Gur'  ord'  confirmentur. 

Coi-LiNS  V.  Harvey. 
Prohibition.     Libel  by  a  clergyman  for  defamation. 

Prohibition  was  prayed  to  the  Ecclesiastical  Gourt  of  Winchester,  in  a  suit  by  a 
clergyman  for  defamation,  viz.  "  You  are  a  rogue,  a  rascal  and  a  liar,  and  never  speak 
truth  but  in  the  pulpit." 

Mr.  Williams  shewed  cause  against  the  writ,  that  these  are  words  of  spiritual 
defamation  and  within  the  ecclesiastical  jurisdiction,  Linwood  356,  303.  Constit. 
Longton  &  [99]  Peckham,  Stat,  de  Gircuraspect'  Agatis  &  Articuli  Gleri,  confirm  the 
ecclesiastical  jurisdiction  in  matter  of  scandal,  reformac'  linguum  tit.  defama'con', 
mod.  Worseley's  case.  Keyling  says,  the  Spiritual  Gourts  are  judges  what  are  words 
of  heat. 

*  Andr.  72,  208,  314.     Fortesc.  219,  fol.  141.     Sess.  Gas.  20. 
t  13  &  14  Gar.  2,  c.  12,  sect.  21. 
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This  is  a  defamation  in  respect  of  his  office  of  a  minister,  the  mention  of  the  pulpit 
shews  he  had  the  office  in  his  view,  and  the  exception  of  that  shews  he  intended  to 
take  in  other  parts,  for  preaching  is  but  a  small  part  of  a  clergyman's  duty  ;  by  the 
canons  they  are  enjoined  to  go  from  house  to  house  to  admonish  their  parishioners, 
to  confer  with  recusants,  and  if  the  reputation  of  their  veracity  be  taken  away,  they 
will  be  capable  of  doing  little  good  that  way. 

Collins  and  Jessop,  3  Ann;o,  held  that  a  libel  would  lie  in  Court  Christian  for 
kicking  a  clerk,  because  of  the  reverence  due  to  his  character. 

Bract.  Cap.  de  Excep'con',  fo.  406,  407.  3  Lev.  17.  4  Inst.  332.  Roll.  Abr. 
Drake's  case.  2  Roll.  Abr.  295,  297.  3  Lev.  18,  119.  Littleton's  Rep.  217. 
2  Lutw.  1053.  "Thou  art  a  pitiful  pimping  rascal;"  a  prohibition  issued,  but  a 
consultation  was  granted. 

Sir  Peter  King  contra :  The  consultations  prove  too  much,  and  give  the 
Ecclesiastical  Court  a  jurisdiction  in  all  cases  of  scandal  whatsoever,  but  they  were 
never  allowed  the  [100]  reformac'  legum,  was  punished  in  E.  C.'s  time,  but  never  had 
the  sanction  of  a  law. 

2  Roll.  Abr.  295,  has  been  denied  to  be  law,  and  prohibitions  have  gone  where  a 
clergyman  has  been  called  knave. 

The  rule,  upon  which  all  the  cases  have  gone,  is  where  a  person  is  charged  with 
a  crime  punishable  in  the  Ecclesiastical  Court,  a  suit  will  lie  in  that  Court  for  the 
defamation,  and  there  is  no  difference  between  clergy  and  laity  as  to  this.  Sid.  390. 
Vent.  2.     Keb.  436.     2  Roll.  Abr.  297.     Hob.  860.     3  Keb.  28.     Mor.  607. 

Hil.  7  Annse,  Clarh  aiul  Price,  said  of  a  clergyman,  "Price  behaves  himself  proudly 
and  impudently,  and  is  an  impudent  blockhead,  his  advices,  exhortations,  and  spiritual 
directions  are  not  to  be  taken,  neither  is  he  fit  to  give  the  Holy  Sacrament ;  I  will 
never  receive  the  Holy  Sacrament  from  him."  A  prohibition  was  granted  and  the 
defendant  could  never  get  a  consultation. 

Hil.  1  Anna3,  in  Scac'  Richmond's  case,  said  of  a  parson,  "  He  is  a  villain,  and  a 
rascal,  and  a  sorry  fellow,  and  not  fit  to  preach  ; "  held  by  three  Barons  against  one 
not  suable  in  the  Spiritual  Court. 

Parker  Chief  Justice  :  I  think  it  is  a  poor  narrow  notion  that  has  been  gone  upon, 
that  where  the  words  import  a  crime  for  which  [101]  the  parson  may  be  punished  or 
censured  in  the  Ecclesiastical  Court,  in  that  case  only  the  scandal  may  be  punished 
there;  for  the  taking  away  his  reputation  amongst  his  parishioners,  and  thereby 
disabling  him  from  doing  good,  may  be  of  much  greater  consequence,  but  that  rule 
may  perhaps  be  well  understood  in  opposition  only  to  what  is  punishable  at  common 
law  ;  but  as  at  common  law  an  action  will  lie  for  some  words  that  do  not  charge  a 
crime  punishable,  so  why  may  not  suits  lie  in  the  Ecclesiastical  Courts  for  words  that 
import  great  scandal  and  detriment  to  a  clergyman  in  his  profession,  though  they  do 
not  charge  him  with  a  crime  censurable  there  1 

Take  a  prohibition  to  declare  upon  forthwith. 

Eyre  Justice  :  The  case  in  Lutw.  1053,  is  misreported  ;  I  have  a  note  of  it  whereby 
it  appears,  the  consultation  was  granted  only  as  to  the  words  "  pimping  rascal,"  because 
pimping  is  a  matter  of  ecclesiastical  conusance. 

POULSON   AND  FrANSHAW. 

Variance  between  writ  of  error  and  record.     See  antea,  80. 

Parker  Chief  Justice  delivered  the  resolution  of  the  Court,  upon  the  exception 
taken  to  the  writ  of  error. 

We  are  of  opinion  that  the  record  is  well  removed,  the  writ  is  directed  Thomre 
D'no  [102]  Trevor,  the  Pl'ita  is  Cor'  Thorn'  D'no  Trevor,  Barone  de  Bromham,  and 
from  hence  the  objection  arises  ;  the  question  is,  whether  it  be  a  material  variance, 
and  in  order  to  prove  that,  it  is  said  that  Baron  of  Bromham  is  a  part  of  the  name, 
but  it  has  not  been  made  out  to  be  a  necessary  part.  4  Inst.  666,  was  cited,  but  what 
relates  only  to  creations  by  patents  in  the  case  of  barons  by  tenure  or  by  writ,  is 
otherwise ;  anciently  the  writs  of  summons  to  Parliament  were  generally  by  the 
name  of  knight :  as  appears  by  Cotton's  Abr.  1  R.  2,  a  writ  of  summons  directed  to 
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Baroni  de  Greystock,  but  that  was  left  off,  and  his  heirs  are  stiled  knights ; 


this  is  the  only  instance  from  E.  3  to  H.  6th's  time,  nor  are  any  called  lords  till 
27  H.  6.  Writs  are  directed  Joh'i  Beauchamp  mil'  D'no  de  Beauchamp,  though  by 
the  express  words  of  the  patent  be  is  directed  to  be  stiled  D'nus  Beauchamp  Baro  de 
Kiderminster,  yet  was  he  never  called  to  Parliament  by  the  name  of  baron.  Selden's 
Tit.  Honour  616.     Ibid.  571. 

Mr.  Selden  says,  that  in  writs,  pleadings,  and  other  legal  instruments,  they  are 
properly  stiled  D'nus,  and  baron  is  wholly  omitted,  and  in  Parliamentary  writs  chevalier 
supplies  it. 

8  H.  6,  9  &  10.  A  diversity  was  taken  between  barons  and  dukes,  or  earls,  for  in 
the  latter  case  they  need  not  to  be  called  baron  ;  and  that  book  says,  that  it  is  in  both 
surplusage,  and  whether  it  be  in  the  writ  or  out  of  the  writ  it  matters  not,  the  judg- 
ment must  be  affirmed. 

[103]  Nota ;  the  Chief  Justice  said,  that  this  would  serve  for  an  answer  to  the 
objection  to  the  writ  of  error  in  *  Johnston  and  Altham,  where  the  writ  was  directed 
Thonife  D'no  Trevor  de  Bromham,  and  the  Pl'ita  Cora'  Tho.  Trevor  Mil',  because  since 
barons  were  called  to  Parliament  by  miles,  that  shewed  it  to  be  no  inconsistency,  but 
it  might  be  the  same  person,  but  dubitavit  upon  the  authority  of  Mr.  Selden,  (supra) 
which  shews  that  that  stile  can  be  only  used  in  writs  of  summons  to  Parliament. 

Regina  v.  . 


Ret.  de  hab.  corpus. 

An  habeas  corpus  issued  to  the  Provost  Marshal  of  the  Savoy,  to  bring  up  the 

body  of by  return  it  appeared  he  was  committed  by Brown,  a  captain 

in  the  Royal  Regiment  of  Horse,  and  the  warrant  was  set  forth,  but  no  cause  of  the 
commitment  appearing  therein,  the  Court  discharged  him. 

Regina  v.  Laughton. 
Indictment  for  an  usurious  contract.     Post.     2  Sess.  Gas.  216,  S.  P. 

Sir  P.  King  moved  to  quash  an  indictment  on  the  stat.  12  Car.  2,  c.  ,  against 
ury,  because  a  particular  method  of  recovery  is  prescribed,  viz.  by  action  of  debt, 
bill,  plaint  or  information,  and  cited  the  case  of  The  Queen  and  Standish,  Mich.  4  Annae, 
which  was  quashed  upon  debate  for  that  cause ;  [104]  but  Parker  Chief  Justice 
doubted,  and  took  a  difference  between  the  statute,  when  the  manner  of  recovery 
was  made  part  of  the  description  of  the  penalty,  scil.  shall  forfeit  51.  to  be  recovered 
by  action,  &c.  and  other  statutes  where  the  method  of  recovery  came  in  afterwards  in 
a  distinct  clause,  as  in  this  case,  he  seemed  to  think  that  the  former  did  wholly 
exclude  judgment  but  the  latter  not. 

Another  exception  was  taken,  that  the  indictment  was  found  at  the  sessions  of  the 
peace,  which  has  not  cognizance  of  penal  statutes. 

Adjournatur. 

Hemsted  Norris  Parish  Inhabitants  and  Chevely  Parish  Inhabitants. 

Antea. 

The  order  of  sessions  for  quashing  the  order  of  two  justices  confirmed  generally 
per  Curiam. 

NuTTON  and  Crow. 

10  Mod.  283. 

Mr.  Salkeld  argued  for  the  plaintift"  in  error. 

In  order  to  clear  the  way  of  our  objections,  I  must  premise  that  the  remittitur, 

*  Antea,  80. 
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which  is  entered  in  this  cause  upon  the  two  first  counts,  [105]  cannot  help  the 
plaintiff,  because  the  defendant  has  demurred  to  the  declaration,  and  theieby  challenged 
the  defects  of  it ;  and  it  was  not  in  the  plaiutilfs  power  to  help  them  afterwards,  it 
must  be  taken  as  it  stood  when  the  defendant  demurred. 

Our  objections  to  the  declaration  stand  thus  : 

The  fiist  promise  was  made  the  22d  of  January  1708,  to  the  testator  in  his  life- 
time, the  second  made  23d  January  1708,  to  the  testator  in  his  life-time,  the  third  is 
a  promise  to  the  plaintiff's  executor,  upon  an  account  between  the  plaintiff  and  defen- 
dant of  money  due  to  the  testator,  laid  5  May  1709,  hereupon  we  offered  that  the 
actions  were  not  joinable,  the  plaintiff' being  intitled  to  the  first  and  second  as  executor 
in  right  of  his  testator,  and  to  the  third  in  his  own  right. 

But  in  this  we  are  answered,  and  accordingly  the  Court  inclined,  that  the  last 
promise  is  laid  by  the  plaintiff  as  executor,  and  that  the  accounting  has  not  altered  the 
nature  of  the  duty,  but  it  remains  upon  the  former  right,  and  therefore  the  actions  are 
very  properly  joined. 

But  upon  this  we  say,  that  the  plaintiff  becomes  liable  to  a  worse  objection,  viz. 
that  he  has  shewn  no  title  to  his  action,  for  the  letters  testamentary  which  he  has 
produced  bear  date  1  Sept.  1708,  and  Benjamin  Nutton  [106]  the  testator  is  alledged 
to  be  alive  23d  January  1708,  so  that  either  these  are  not  the  letters  testamentary  of 
the  same  N.B.  or  else  the  will  was  proved  in  the  testator's  life-time,  which  equally 
over-throws  the  plaintiff's  title. 

This  is  within  the  reason  of  the  common  case,  if  in  debt  upon  a  bond  by  B.  N. 
dated  20th  January,  the  defendant  has  craved  oyer,  and  thereupon  was  set  forth  a 
bond  of  B.  N.  dated  20th  February,  and  demurred,  the  plaintiff  could  not  have 
recovered,  but  the  law  would  understand,  that  the  plaintiff  has  mistaken  his  bond, 
and  yet  in  that  case  the  identity  of  the  bond  is  averred  by  prisdict  as  much  as  here, 
for  it  is  profert  hie  in  Curia  scriptum  pried'  &  petit  auditura  scripti  prsedicti. 

Bro.  Montrans  de  Faits,  &c.  82,  administrator  brought  debt,  and  counted  of  an 
administration  granted  to  him  at  A.  Oyer  was  craved,  and  it  appeared  to  bear  date 
at  B.     C.  therefore  was  held  nought. 

Cro.  Car.  16.5,  Tresp',  a  false  imprisonment  laid  30  October,  the  defendant 
justified  17  Sept.  by  process  on  a  supplicavit,  the  plaintiff  replied  quod  postea, 
viz.  1st  Oct.  he  imprisoned  him  de  son  tort ;  &  per  totam  Cur'  it  was  held  a 
departure. 

The  question  therefore  will  be  reduced  to  this,  whether  producing  letters  testa- 
mentary be  necessary  to  support  the  last  promise,  and  [107]  it  certainly  is  so,  if  that 
be  an  action  in  right  of  the  testator ;  and  herein  it  is  to  be  considered. 

First,  that  this  is  an  account  on  one  side  only  ;  secondly,  that  the  defendant  comes 
to  an  account  voluntarily  and  without  the  special  request  of  the  executor,  the  conse- 
quence of  which  is,  that  here  is  no  new  duty  created,  but  only  the  sum  due  ascertained, 
and  in  point  of  duty  it  remains  the  same  as  before.  So  per  Hale,  in  Vent.  268,  that  if 
there  be  no  special  request  proved,  the  debt  remains  as  before. 

Whereas  an  executor  brings  an  action  jure  successionis  on  a  cause  of  action  vested 
in  the  testator,  he  must  make  out  his  title  from  him,  and  produce  his  letters  testa- 
mentary. 

But  where  he  sues  ex  novo  contractu,  or  from  a  wrong  done  to  the  possession  of 
his  testator's  goods,  so  that  the  cause  of  action  never  was  in  the  testator,  but  sprung 
up  since,  there  the  letters  testamentary  need  not  be  shewn. 

Hob.  38,  Cope  and  Lew,  in  action  per  adm'or'  for  ass.  to  the  intestate,  held  that  the 
administration  is  the  title  and  substance  of  this  action,  and  it  ought  to  be  shewn  that 
it  may  appear  to  the  Court  to  be  as  he  has  pleaded  it. 

[108]  But  in  Style  264,  King  and  IVeeden,  the  plaintiff  declared  that  the  defen- 
dant being  indebted  to  his  intestate,  in  consideration  that  the  plaintiff'  would  forbear 
to  sue  him  till,  &c.  promised  to  pay,  and  shewed  no  letters  of  administration,  which 
was  moved  in  arrest  of  judgment ;  et  per  Rolle  :  It  can  not  be  necessary  in  this  case, 
for  here  is  a  new  consideration. 

The  same  law  is  if  an  executor  bring  trespass  for  goods  taken  out  of  his  possession. 
Plowd.  46.     So  wherever  the  wrong  is  done  to  the  executor. 

In  Banett's  case,  cited  in  Hob.  38,  in  case  against  the  sheriff  for  suffering  the  defen- 
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dant  to  escape,  being  in  custody  on  a  capias  utlegatura,  in  an  action  by  the  plaintiff  as 
executor,  and  held  not  necessary  to  produce  letters  testamentary. 

Admitting  for  argument's  sake,  that  it  is  not  necessary  in  this  case,  that  if  the 
plaititiff  will  unnecessarily  shew  that  which  will  abate  his  action,  the  Court  must  take 
notice  of  it. 

Hob.  164,  tresp.  v.  A.  and  declares  quod  S.  siraul  cum  B.  did  you  trespass,  the 
writ  shall  abate,  otherwise  if  a  jury  had  found  it,  2  H.  7,  16,  so  that  the  difference  is 
upon  its  being  the  plaintiff's  own  shewing,  which  is  the  case  at  Bar. 

[109]  KoU.  176,  A.  brought  a  writ  of  covenant  as  error,  and  by  his  count  shewed 
that  the  testator  made  him  and  B.  executors,  and  that  B.  renounced,  but  B.  was  not 
named  in  the  writ,  nor  was  he  alledged  to  be  dead ;  upon  non  est  factum  pleaded, 
and  verdict  for  the  plaintiff,  this  was  moved  in  arrest  of  judgment,  and  it  was  answered 
that  the  defendant  having  pleaded  in  bar  had  waved  the  advantage  of  all  matters  in 
abatement.  But  the  Court  held  that,  by  pleading  to  the  action,  the  defendant  might 
lose  the  advantage  of  all  extrinsick  matters  of  abatement,  but  that  nothing  would 
admit  such  matter  as  appeared  upon  the  face  of  the  record,  for  the  Court  ex  officio 
might  abate. 

Pasch.  3  AnniB,  Adam  v.  Tertenanls  of  Savage,  a  sci'  fac'  upon  a  judgment  in  B.  R. 
at  Westminster,  sues  as  administrator  upon  administration  committed  by  Archdeacon 
of  Dorchester ;  the  defendant  pleaded  that  he  was  not  tertenant,  but  the  writ  was 
abated,  for  though  no  title  was  necessary,  yet  the  plaintiff  having  shewn  a  title  which 
is  really  no  title,  the  Court  must  take  it  to  be  as  he  has  shewn  it,  and  cannot  give  him 
judgment. 

Mr.  Lutwyche  contra:  I  admit  the  last  promise  is  only  in  relation  to  a  debt  due 
and  unpaid  to  the  testator,  and  not  altered  so  as  to  require  a  new  sort  of  action,  but 
it  is  certainly  an  account,  which  I  have  heard  it  insisted  on  at  Nisi  Prius  cannot  be 
unless  there  be  items  on  both  sides. 

[110]  This  is  a  sufficient  probate  to  make  the  third  count  a  good  declaration,  for 
it  is  upon  a  promise  5  May  1709,  and  the  probate  is  dated  in  September  before,  and 
the  two  first  counts  are  put  out  of  the  case  by  the  remittitur. 

It  is  objected,  that  we  have  laid  the  former  promises  to  the  testator  in  vita  sua, 
at  a  time  subsequent  to  the  date  of  the  probate. 

If  this  be  so,  then  it  is  a  repugnancy,  and  either  of  these  counts  or  the  probate 
must  be  rejected,  and  in  affirmance  of  a  judgment,  the  Court  will  reject  that  which  will 
not  be  wanted  rather  than  the  other.  Cro.  Jac.  557.  Where  the  declaration  is  for 
damages,  and  part  is  good  and  part  is  ill,  and  there  is  a  demurrer  to  the  whole,  the 
Court  will  reject  that  which  is  ill. 

2  Saund.  379,  there  are  many  cases  where  a  remittitur  will  put  part  of  the  declara- 
tion out  of  the  case. 

If  there  had  been  no  profit,  the  declaration  would  not  have  been  good,  unless 
specially  shewn  for  cause  of  demurrer,  by  the  Act  for  Amendment  of  the  Law,  5  Ann. 
c.  16.  If  these  are  the  letters  testamentary  of  another  person,  then  it  will  be  the 
same  as  none  at  all,  and  come  under  the  same  rule.     (2  Saund.  402.) 

Per  Mr.  Branthwaite,  authorities  to  prove  the  executor  ;  cannot  sue  before  probate, 
[111]  though  he  may  be  sued.  9  Co.  38,  39.  Co.  Lit.  292.  Plowd.  280  b.  Hutt.  31. 
5  Co.  28. 

But  if  he  shews  it  duly  proved  at  any  time  before  he  declares,  it  is  sufficient. 
Roll.  Rep.  917.  But  if  it  appears  otherwise,  though  not  pleaded  in  abatement,  the 
Court  will  abate  the  writ  ex  officio;  2  Lev.  197,  there  it  was  pleaded  in  abatement 
upon  oyer  after  imparlance,  and  the  Court  held  that  tho'  there  be  no  plea  in  abate- 
ment, yet  they  ought  ex  officio  to  abate  the  writ,  because  it  was  a  matter  that 
appeared  on  record  before  them.     9  Co.  53,  Hichioot's  case. 

Curia  advisare  vult. 

Regina  v.  Cobbold. 

Certiorari  before  justices  of  peace  on  the  Game  Act  quashed,  because  the  same  person 
both  the  informer  and  witness.     See  10  Mod.  193. 

On  a  certiorari  was  returned,  a  conviction  upon  the  stat.  5  An.  c.  14,  for  preserva- 
tion of  the  game.  Mr.  Salkeld  took  an  exception  to  it,  that  the  same  person  was 
both  the  informer  and  witness. 
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The  Act  runs,  that  if  any  person  not  qualified  be  convicted  before  a  justice  of 
peace,  on  the  oath  of  one  or  more  credible  witnesses,  he  shall  forfeit  51.  one  moiety  to 
be  paid  to  the  informer,  the  other  to  the  poor  of  the  parish  where  the  offence  was 
committed. 

[112]  He  insisted  that  the  informer  could  not  be  a  witness,  because  he  has  an 
interest  in  the  forfeiture,  which  after  information  cannot  be  pardoned.     3  Inst.  194. 

That  at  common  law  the  evidence  of  a  party  interested  should  never  bo  admitted ; 
as  on  an  information  for  usury,  the  party  shall  never  be  a  witness,  because  it  is  to 
avoid  his  own  contract;  so  in  forgery,  liegina  v.  JFhiting,  Mich.  10  W.  3,  apud 
Guildhall ;  the  case  was,  the  mother  gave  her  son  a  note  for  51.  and  he  slid  in  a 
cypher,  and  made  it  501.  and  it  was  held  the  mother  could  not  be  a  witness,  because 
it  was  to  defeat  her  own  note. 

That  this  is  a  strong  case,  the  trial  here  is  in  a  summary  way,  not  by  jury,  but 
only  per  testes  to  a  Judge,  who  is  supposed  wholly  ignorant  of  the  cause ;  ergo  the 
witnesses  should  be  less  liable  to  exception,  it  is  a  trial  in  the  forms  of  the  civil  law, 
where  regularly  two  witnesses  are  required,  testimonium  unius  semiplena'  facit 
probationem,  and  the  father  is  not  allowed  to  be  witness  for  his  son,  and  vice  versa. 

If  this  prevail,  less  credit  will  suffice  for  a  witness  in  such  trial,  than  in  a  trial  by 
the  common  law. 

That  the  statute  not  only  requires  a  witness  but  a  credible  one,  i.e.  exceptione 
major,  theie  are  two  exceptions  to  witnesses,  such  as  entirely  destroy  his  testimony 
and  [113]  prevent  his  being  a  witness ;  secondly,  such  as  only  diminish  the  credit  of 
his  testimony. 

The  exceptions  in  this  case  would  destroy  his  testimony,  and  prevent  his  being  a 
witness ;  a  fortiori  he  cannot  be  a  credible  witness. 

There  are  some  cases  where  the  informer  shall  be  allowed  a  witness  from  the 
necessity  of  the  thing,  as  in  robbery  or  rape,  and  necessitas  derimit  onus  probandi ; 
but  here  it  is  not  necessary,  for  he  may  set  up  anybody  to  be  an  informer. 

First  objection,  that  this  would  discourage  prosecutions,  for  a  man  will  not  be  at 
the  trouble  to  cause  an  information  to  be  made,  unless  he  may  have  part  of  the 
penalty. 

Answer,  men  are  presumed  to  love  the  laws  of  their  country,  and  the  execution  of 
them,  it  is  pro  bono  publico,  in  which  they  are  included. 

Second  objection,  the  resolution  of  all  the  Judges  (except  Saunders  and  Raymond) 
in  Serjeants-Inn  Hall,  upon  22  Car.  2,  c.  1,  against  conventicles,  that  the  informer  is 
a  lawful  witness,  notwithstanding  part  of  the  penalty  to  be  given  him  by  the  Act. 
2  Jones  233. 

To  that  he  opposed  the  opinion  of  this  Court,  in  The  Queen  v.  Shipley,  Mich. 
4  Annse,  n.  84,  which  was  an  information  for  keeping  [114]  a  still  and  distilling  low 
wines,  and  it  was  quashed  because  the  same  person  appeared  to  be  both  the  informer 
and  witness ;  to  that  he  also  opposed  the  common  law  of  England,  the  laws  of  all 
nations,  and  the  universal  rule  of  justice  which  agree  in  this,  that  a  man  cannot  be 
his  own  witness  any  more  than  his  own  Judge. 

Upon  this  single  exception  the  conviction  was  quashed. 

Of  the  Term  of  Saint  Hilary  in  the  Twelfth  Year  of  Queen  Anne. 

Harrison  v.  Thornborough. 

Action  for  words.     10  Mod.  196.     See  Skin.  364.     Yelv.  21. 

In  an  action  for  words  the  plaintiff  declared,  that  whereas  he  was  a  dyer,  and  there 
was  a  suit  depending  between  him  and  B.  and  a  trial  was  had,  at  which  one  Bell  was 
a  witness,  and  the  defendant  tiel  jour  &  ann'  quoddam  colloquium  habens  cum  quodam 
Hugone  Haw,  of  the  trial  and  Bell's  evidence,  and  of  the  plaintiff,  said  these  words,  viz. 
"Harrison  got  a  poor  fellow  Bell  to  forswear  himself,  (innuendo  at  the  [115]  trial,  et 
tunc  alloquendo  prajfat'  Hug'  Eaw,)  you  or  he  innuendo  quer'  hired  him,  (innuendo 
Bell)  to  forswear  himself,  et  quoddam  al'  colloq'm  habens,  &c.  he  said  two  dyers, 
innuendo  quod  duaj  personse  artem  sive  myster'  tinctor'  exercen'  decoctor  deven' ; 


278  REPORTS    IN    THE   KING's    BENCH,  ETC.  GILB.  CAS.  116. 

and  that  for  any  thing  that  I  know  Harrison  will  go  off  before  this  time  twelve 
months."     Verdict  for  the  plaintiff  and  entire  damages. 

Mr.  Solicitor  and  Mr.  Lutwyche  moved  in  arrest  of  judgment. 

That  the  action  did  not  lye,  that  the  first  words,  "  Harrison  got  a  poor  fellow  to 
forswear  himself,"  does  not  import  a  charge  of  subornation,  for  though  it  was  alledged 
that  they  were  spoke  with  relation  to  the  evidence  he  gave  at  the  trial,  yet  it  was  not 
shewn  that  that  evidence  was  material,  and  if  he  did  forswear  himself  in  an  immaterial 
matter  that  would  not  be  perjury  in  him,  and  consequently  not  subornation  in  the 
plaintiff;  but  they  insist  that  if  these  words  taken  by  themselves  would  be  actionable, 
yet  the  subsequent  words  (which  appear  to  be  spoken  at  the  same  time)  had  rendered 
them  wholly  uncertain.  "  You  or  he  hired  him,"  this  explains  the  first  words  and 
reduces  them  to  this,  "You  or  Harrison  got  a  poor  fellow  to  forswear  himself,"  which 
is  so  uncertain,  that  it  cannot  be  a  scandal  upon  either.  Roll.  lib.  81.  3  Cro.  497. 
Carter  55.  It  was  objected  to  the  second  count,  that  the  words  "Gone  off,"  were 
uncertain  and  did  not  im-[116]-port  bankruptcy,  for  a  man  might  be  said  to  go  off 
upon  divers  accounts  ;  but  if  they  should  be  so  taken,  yet  the  latter  words  did  not 
charge  the  plaintiff,  but  at  most  did  only  express  suspicion  of  him,  that  to  tie  up  the 
meaning  of  the  first  words  to  bankruptcy,  the  plaintiff  had  laid  an  innuendo,  but  that 
could  not  carry  the  words  beyond  their  strict  meaning  for  want  of  an  averment,  to 
which  that  innuendo  might  refer.     4  Co.  20. 

But  the  Court  held  that  the  first  exception  to  the  first  count,  was  only  an  exception 
to  the  form  of  laying  the  slander,  that  the  speaker  had  not  only  alledged  the  charge 
with  such  precise  certainty,  as  it  ought  to  have  been  in  an  indictment,  which  was  a 
rule  they  would  never  admit ;  that  as  to  the  words  you  or  he  hired  him,  they  were  a 
distinct  slander,  and  only  related  to  the  payment  of  money,  which  was  not  material 
and  could  not  render  the  first  words  uncertain. 

But  Parker  Chief  Justice  thought,  that  if  the  words  had  been  in  the  disjunctive 
only,  "  You  or  Harrison  got,  &c."  they  would  be  actionable  for  either  of  them,  with 
■an  averment  that  neither  did. 

As  to  the  second  count,  they  held  that  "  Gone  off,"  as  understood  in  common 
parlance,  applied  to  the  plaintiff  here  as  a  tradesman,  mean  bankruptcy,  and  that  the 
rule  now  was,  that  words  shall  be  taken  in  the  sense  that  the  hearers  understood  them, 
[117]  and  not  in  mitiori  sensu,  as  formerly,  therefore  no  innuendo  was  necessary,  but 
if  it  were,  it  was  well  laid  in  this  place,  and  that  an  averment  is  only  necessary  where 
the  innuendo  concerns  some  new  fact,  and  not  where  it  is  brought  in  to  explain  for 
the  sense  of  the  words. 

Per  Cur',  judgment  for  the  plaintiff. 

Some  things  were  said  in  general  at  the  Bench  of  these  actions  for  words,  and  all 
Judges  agreed  that  they  ought  not  to  be  discouraged. 

Parker  Chief  Justice  remembered  a  saying  of  Treby  Chief  Justice,  that  people 
should  not  be  discouraged  that  put  their  trust  in  the  law,  for  if  men  could  not  have 
a  remedy  at  law  for  such  slanders,  they  would  be  apt  to  carve  it  for  themselves,  which 
would  let  in  all  the  ill  consequences  of  private  revenge ;  and  Powys  Justice  said,  that 
the  latter  judgments  had  been  right  in  denying  the  rule  of  taking  words  in  mitiori 
sensu,  because  it  left  a  liberty  for  men  to  defame  others,  provided  they  did  it  with  a 
little  caution,  and  it  had  been  known  that  people  had  taken  advice  of  counsel  upon 
a  sheet  of  paper  full  of  scandalous  words,  in  order  to  know  which  they  might  out 
with  safety. 

Serjeant  Cheshire,  for  the  plaintiff,  cited  these  authorities  of  uncertain  slanders 
held  actionable,  Sid.  220,  "  I  dreamt  you  stole  a  horse." 

[118]  Lev.  277,  "  I  heard  a  bird  sing  you  committed  felony." 

Style  130,  141,  "He  is  a  bankrupt  for  ought  I  know." 

2  Cro.  407,  "I  think  in  my  conscience,  if  he  might  have  his  will,  he  would  kill  the 
King." 

2  Keble  718.  Raym.  207,  "I  believe  all  is  not  well  with  the  plaintiff,  many 
merchants  have  failed  of  late,  I  expect  no  better  of  him." 

Dyer  72,  "  He  will  be  a  bankrupt  within  three  weeks." 
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Abrathut  v.  Brandon. 
Award.     10  Mod.  200. 

Debt  upon  a  bond  conditioned  to  perform  an  award ;  plea  nul  agard,  plaintiff 
replies  the  award  which  was,  that  the  defendant  should  pay  the  plaintiff  on  the  first 

of  April and  2.5s.  apiece  to  the  arbitrators  on  the  first  of  May,  and  that  upon 

payment  of  the  said  monies,  mutual  general  releases  should  be  given  to  the  time  of 
the  award  ;  that  the  arbitrators  could  not  award  money  to  be  paid  to  themselves,  and 
it  was  only  upon  condition,  that  the  releases  were  to  be  given,  which  is  the  only  thing 
awarded  to  the  plaintiff;  that  the  releases  are  to  be  of  matters  to  the  time  of  the 
award,  which  exceeds  their  authority,  that  being  [119]  only  to  determine  matters  to 
the  time  of  the  submission  ;  and  for  these  reasons  the  award  was  insisted  to  be  void, 
but  it  was  answered  by  Parker  Chief  Justice,  that  the  award  was  good  for  part,  and 
void  as  to  the  other  part,  that  as  to  the  payment  of  the  money  on  the  first  of  April 
it  was  good,  and  the  plaintiff's  breach  well  assigned  for  that,  but  as  to  the  payment 
of  the  25s.  to  the  arbitrators,  it  is  void,  and  therefore  that  was  no  part  of  the  condi- 
tion upon  which  the  releases  were  to  be  given,  and  then  as  to  the  releases,  the  award 
of  them  was  void,  so  far  as  it  exceeded  the  submission,  and  a  release  of  all  matters 
to  the  time  of  the  submission  would  be  a  good  performance  of  it.  Mich.  6  W.  3, 
Freeman  v.  Barnard. 

Held  per  Holt  Chief  Justice,  that  a  release  of  all  actions  to  the  time  of  the  sub- 
mission would  be  a  good  performance  of  an  award,  to  release  all  actions  to  the  time 
of  the  award,  and  that  two  answers  had  been  given  to  that  objection  ;  the  old  one 
was  (when  they  held  an  award  to  be  entire)  that  nothing  should  be  taken  to  have 
arisen  since  the  submission,  unless  specially  shewn,  and  since  the  law  has  been  held, 
that  an  award  may  be  good  for  part  and  void  for  part,  the  other  answer  has  been  as 
above. 

But  Parker  Chief  Justice  observed  that  this  difference  must  be  always  taken,  that 
where  the  justice  of  award  will  not  be  affected  by  it,  the  void  part  shall  be  rejected, 
but  where  the  whole  will  be  made  unjust  by  rejecting  the  void  part,  the  whole  must 
be  avoided  by  it. 

[120]  Eyre  and  L.  Powys  Justices  accord,  and  judicium  fuit  pro  quer'  nisi. 

Regina  v.  Allenby  et  Al'. 

Conviction  for  deer  stealing  quashed. 

Exception  was  taken  to  a  conviction  for  deer-stealing,  that  it  was  only  alledged 
that  the  defendant  killed  it  in  a  park,  without  adding  where  deers  used  to  be  kept. 
Quashed  per  Cur'  for  that  reason. 
Another  quashed  because  the  verbs  in  the  pretertense  informavit,  &c. 

POCKINGHALL  V.    HAWKINS. 

Motion  for  a  new  trial  upon  a  point  of  law  not  insisted  on  at  the  former  trial. 

10  Mod.  202,  S.  P. 

Mandamus  to  swear  the  plaintiff  into  the  office  of  alderman  of  Helston ;  defendant 
returned  non  fuit  electus,  and  thereupon  a  verdict  was  given  for  the  plaintiff  at  Corn- 
wall Assizes,  before  Mr.  Baron  Banastre ;  the  defendant  moved  for  a  new  trial  for 
that  the  Judge  directed  contrary  to  law. 

The  case  was,  that  by  the  charter  there  are  a  mayor  and  four  aldermen  who  are 
to  continue  for  a  year,  vel  aliter  sicut,  &c.  that  upon  the  vacancy  of  an  alderman, 
liceat  majori  &  residuo  alderm'  vel  majori  parti  eorundem,  to  choose  another  in  his 
room  ;  the  plaintiff  was  an  alderman,  and  the  day  before  his  year  expired  was  re- 
elected by  a  [121]  majority  of  three  against  two,  so  that  he  voted  for  himself.  The 
points  were,  first  that  regularly  a  man  cannot  be  elected  into  an  office  before  a  vacancy  ; 
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secondly,  that  upon  the  words  of  this  charter,  the  plaintiff  could  not  vote  in  this  elec- 
tion, being  not  one  of  the  resid'  alderman';  the  Court  inclined  to  think  that  the  law 
was  against  the  plaintiff,  and  that  this  could  not  be  an  election,  but  Baron  Banastre 
certified  that  he  himself  mentioned  those  points  at  the  trial,  but  the  defendant's 
counsel  did  not  insist  upon  them,  but  went  over  to  other  matters,  viz.  the  not  taking 
the  oaths,  so  that  he  took  it,  they  entirely  waived  the  former,  and  relied  solely  upon 
the  latter,  and  therefore  left  it  to  the  jury  upon  that  only,  so  that  the  question  came 
to  be  this  ; 

Whether  (if  a  point  of  law  be  started  at  a  trial,  and  the  counsel  of  the  party  whose 
interest  it  is  to  take  advantage  of  it,  wave  the  consideration  of  it,  and  go  over  to  matters 
of  fact,  upon  which  it  is  left  to  the  jury,  who  find  contrary  to  the  law  in  that  point) 
this  shall  be  a  sufficient  ground  for  a  new  trial. 

Parker  Chief  Justice  mentioned  a  case  of  my  Lord  Peterborough  in  C.  B.  where  a 
point  of  law  which  arose  upon  the  evidence  was  omitted  to  be  mentioned,  which 
occasioned  the  verdict  to  go  wrong,  and  upon  that  a  new  trial  was  prayed,  and  denied, 
because  perhaps  an  answer  might  then  have  been  given  to  it  by  varying  the  fact  with 
new  evi-[122]-dence,  and  because  it  was  an  ejectment  which  would  not  conclude  the 
right,  but  might  be  brought  over  again  ;  he  observed  the  first  of  those  reasons  could 
not  take  place  here,  the  fact  being  undeniably  certain  from  the  number  of  the  votes 
and  words  of  the  charter,  which  would  not  be  altered  ;  and  as  to  the  second,  he 
seemed  to  think  that  when  a  point  of  law  was  started  and  appeared  to  the  Judge,  it 
would  be  very  hard  to  say,  that  the  counsel's  not  insisting  on  it,  which  is  an  implied 
constructive  waver,  should  prevent  a  new  trial  if  the  judgment  upon  it  would  absolutely 
conclude  the  party's  right ;  but  he  admitted,  that  where  the  waiver  was  voluntary  and 
express,  no  new  trial  should  be  granted  for  it,  though  the  right  would  be  concluded  ; 
that  this  was  only  an  implied  waiver  was  agreed,  and  whether  the  right  would  be 
concluded  by  it,  he  said  depended  upon  this  consideration,  whether  the  Court  would 
grant  an  information  in  the  nature  of  a  quo  warranto,  against  an  officer  who  had  been 
sworn  by  a  peremptory  mandamus,  upon  a  judgment  of  that  Court;  he  agreed  that 
the  Court  would  never  do  it,  where  it  appeared  that  the  merits  had  been  fully  tried 
on  the  mandamus  ;  but  that  if  the  true  merits  had  not  come  rightly  in  question,  such 
a  judgment  ought  not  to  fix  an  illegal  officer  upon  the  corporation,  for  that  is  a 
matter  of  a  publick  nature  and  concerns  the  Government,  he  concludes,  that  the 
defendant  ought  to  be  at  liberty  either  to  have  a  new  trial  or  an  information  in  this 
case. 

[123]  L.  Powys,  Eyre,  and  J.  Powys.  It  is  thought  it  would  be  of  very  ill  con- 
sequence to  grant  new  trials,  for  omissions  or  neglects  of  the  counsel,  and  that  want 
of  preparation  would  be  as  good  a  ground,  that  they  had  been  hitherto  only  granted 
for  the  mistake  of  the  Judge  or  jury  ;  but  here  the  defendant  rested  his  cause  only 
upon  a  single  point  in  which  justice  was  done  ;  better  that  there  should  be  a  mischief 
than  an  inconvenience ;  but  they  agreed  it  might  be  proper  to  have  the  right  tried 
on  an  information. 

Fish  v.  Miller. 
Double  pleadings  sur  4  &  5  Ann.  c.  16. 

In  trespass  the  defendant  moved  to  plead  double,  not  guilty  and  justification  for 
a  way. 

Mr.  Gilbert  shewed  cause  against  it,  that  they  are  inconsistent,  and  though  the 
statute  excuses  the  duplicity  of  the  matters,  yet  it  did  not  intend  to  allow  of  repug- 
nances, and  cited  a  case  of  Parker  and  Cooke  of  this  term,  in  this  Court  in  covenant, 
where  it  was  denied  to  plead  non  est  factum  and  a  condition  precedent. 

Mr.  Whitaker  for  defendant  cited  the  case  of  Serjeant  Selby  in  C.  B.  where  the 
Court  allowed  in  replevin  to  plead  non  cepit,  and  avow  for  rent. 

Parker  Chief  Justice  would  have  it  established  for  a  rule,  never  to  allow  a  defen- 
dant [124]  to  plead  inconsistent  matters,  but  ho  would  not  do  it  without  special  cause, 
as  upon  a  very  old  bond  to  plead  non  est  factum  and  solvit  ad  diem.  So  time  was 
given  to  the  defendant  to  procure  an  affidavit  of  special  cause. 
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AiNGE  V.  Morgan. 
Prohibition  to  a  suit  for  faculty  of  a  pew  in  church. 

Mr.  Lechmere  prayed  a  prohibition  to  the  Spiritual  Court,  in  a  suit  there  for  a 
faculty  of  five  sitting  places  in  a  pew,  over  and  above  three  sitting  places,  which  were 
formerly  an  entire  seat  or  pew  belonging  to  the  plaintiff's  ancient  messuage,  which 
was  now  pulled  down,  and  the  ground  laid  together  with  the  defendant's  pew,  without 
prejudice  to  the  plaintiff's  right;  the  suggestion  prescribed  for  the  old  pew  as 
appurtenant  to  the  ancient  messuage,  quodque  ipse  et  omnes  il'  quorum  statum,  &c. 
a  tempore,  &c.  having  used  to  repair  it,  and  that  the  proceeding  below  is  to  deprive 
him  of  his  freehold,  and  that  he  could  not  be  able  to  prescribe  for  the  seats  in  the 
new  pew. 

Parker  Chief  Justice  said,  that  if  a  faculty  is  only  granted  for  the  sake  of  quiet 
and  order  in  the  church,  that  is  an  assignment  of  a  seat  for  the  person  to  sit  in  where 
the  Ordinary  has  the  right ;  but  where  any  particular  person  has  a  right,  the  Ordinary 
cannot  assign,  that  therefore  the  plaintiff's  right  would  not  be  affected  by  the  faculty, 
but  he  would  be  intitled  to  the  same  ground  as  be-[125]  fore,  though  put  in  another 
form,  the  Ordinary  only  appoints  other  persons  to  sit  by  him  in  the  vacant  room,  but 
he  must  have  his  three  sitting  places  in  the  very  same  spot  where  his  old  seat  stood, 
and  if  he  were  disturbed,  might  have  an  action  on  his  ancient  right. 

L.  Powys,  Eyre  and  J.  Powys  accord  :  Prohibition  was  denied. 

Nota ;  it  was  said  by  Cheshire  Serjeant  le  Roigne  pro  def.  that  a  faculty  for  a  seat 
in  a  church  is  only  pro  hie  et  nunc,  and  the  Ordinary  cannot  grant  one  to  a  man  and 
his  heirs,  that  he  may  repeal  it ;  as  in  case  of  a  seat  granted  to  a  person  of  great 
condition,  by  reason  of  an  estate  then  in  him,  which  afterwards  comes  to  a  mean  man, 
it  may  be  repealed,  mes  qusere. 


Barnardiston  v.  Fouliger. 
Award.     10  Mod.  204. 

Parker  Chief  Justice  delivered  the  resolution  of  the  Court. 

Debt  upon  a  bond  with  condition  to  perform  the  award  of  Sir  Robert  Davers, 

whereby  the  submission  appears  to  be  of  all  actions,  suits,  damages  and  demands, 

between  the  plaintiff  and  one  Henry  Love,  the  award  is  set  forth  in  the  replication, 

■dated  23  Junii,  and  orders  that  all  suits  between  the  said  J.  B.  and  H.  L.   should 

j«ease,  and  whereas  a  year's  rent  would  be  due  and  payable  to  the  [126]  said  J.  B.  from 

1  the  said  H.  L.  on  the  2.5th  of  June,  and  the  said  J.  B.  owed  the  said  H.  L.  61.  it  is 

[awarded  that  Love  should  pay  the  plaintiff  the  said  rent  on  or  before  the  said  24th 

jJay  of  June,  and  the  plaintiff  should  allow  Love  the  said  61.  out  of  it,  and  that  upon 

I  the  payments  aforesaid  general  releases  should  be  given  ;  the  breach  assigned  is,  that 

Love  proceeded  in  a  suit  wherein  he  was  plaintiff  against  the  said  J.  B.  and  C.  and  D. 

'  defendants. 

We  are  all  of  opinion. 

First,  that  the  award  is  void. 

Secondly,  in  case  it  were  good,  yet  the  plaintiff  has  not  assigned  a  breach. 

First,  as  to  the  first  point ;  one  article  of  it  is  plainly  void,  viz.  that  the  rent  which 
j  is  shewn  not  to  become  due  till  the  24th  June,  and  yet  on  the  23d  it  was  awarded  to 
[  "be  paid  to  J.  B. 

This  was  not  within  any  of  the  terms  of  the  submission,  it  was  not  in  action  nor 
[■demand  at  that  time,  and  possibly  might  never  become  due  to  the  plaintiff,  for  the 
rents  might  be  extinguished. 

The  term  surrendered,  the  lessee  evicted,  or  the  lessor  die,  whereby  the  rent  would 
I  become  due  to  the  reversioner.     Roll.  Abr.  245,  pi.  8. 

[127]  But  this  article  being  void  will  make  the  whole  void  upon  two  accounts. 

First,  upon  the  justice  of  the  thing,  for  61.  is  awarded  to  H.  L.  which  is  to  be  paid 
I  him  only  by  defalcation  out  of  the  rent  when  paid  to  J.  B.  which  if  it  should  never 
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happen  upon  any  of  the  contingencies  before  mentioned,  then  H.  L.  can  never  have 
his  money  ;  the  rule  is,  that  if  one  article  of  an  award  is  void,  and  the  rest  cannot 
justly  be  performed  without  it,  the  whole  must  be  void.  Saund.  292.  Pope  arid 
Brett,  2  Cro.  584. 

Secondly,  the  whole  must  be  void  in  this  case  by  reason  of  the  particular  avoiding 
of  the  award  upon  the  payments  aforesaid,  mutual  releases  are  to  be  given  ;  since  the 
payments  cannot  be  made,  no  releases  are  to  be  given,  and  consequently  here  is 
no  end. 

We  think  the  breach  not  well  assigned,  for  the  submission  and  award  only 
mentions  articles  between  J.  B.  and  H.  L.  but  the  proceeding  here  laid  as  a  breach 
in  an  action  by  H.  L.  against  T.  B.  and  which  is  not  within  the  former  descrip- 
tion ;  Roll.  Abr.  246,  pi.  4,  is  a  stronger  case  than  this,  for  it  was  held  that  an 
action  by  A.  and  his  wife  against  B.  was  not  within  the  description  of  an  action 
between  A.  and  B. 

This  is  agreeable  to  the  rule  of  descriptions  of  actions  in  all  other  cases,  as  upon 
removals  of  records  by  writs  of  certiorari. 

[128]  Mich.  12  W.  3,  Bex  v.  Brown. 

Mich.  1  Annfe,  Regina  v.  Alkinson. 

It  was  held  that  a  certiorari  to  remove  indictments  against  A.  would  remove  an 
indictment  against  A.  and  B.  and  sic  vice  versa. 

And  no  inconvenience  can  happen  from  this,  for  it  is  very  easy  for  the  parties  to 
mention  those  actions  if  they  intend  they  shall  be  included  ;  but  on  the  contrary  it 
would  be  a  very  great  inconvenience,  if  they  should  be  taken  to  be  included  by  con- 
struction against  the  intention  of  the  parties. 

The  plaintiff  nil  capiat  per  billam. 

Rex  V.  Broim,  Mich.  12  W.  3,  Holt  Chief  Justice  said,  that  a  certiorari  to  remove 
omnia  &  singula  indictamenta  in  which  A.  B.  and  C.  indictati  sunt,  extends  only  to 
joint  indictments  against  them  all,  but  if  it  be  omnia,  &c.  in  which  A.  is  indicted,  that 
will  remove  all  indictments  as  well  where  he  is  jointly  as  where  he  is  singly  indicted. 

[129]    Backhouse  and  Wells. 

Devise  to  heirs  for  life  only,  without  impeachment  of  waste,  and  after  his  decease  to 
the  issue  male  of  his  body,  carries  but  an  estate  for  life  to  H.     Antea,  20. 

Parker  Chief  Justice  delivered  the  opinion  of  the  Court. 

The  question  is,  whether  John  Barker  took  an  estate  for  life  or  in  tail,  by  the 
devise  of  lands  to  him  for  life  only,  without  impeachment  of  waste,  and  after  bis 
decease  to  the  issue  male  of  his  body,  (if  God  shall  bless  him  with  issue)  and  heirs 
male  of  such  issue  male,  which  depends  upon  this,  whether  the  words  issue  male 
of  his  body,  &c.  are  words  of  limitation  of  estate  to  him,  or  of  purchase  to  carry 
a  remainder  to  the  issue ;  we  all  hold  that  John  Barker  had  only  an  estate  for 
life,  and  I  think  it  impossible  to  find  more  plain  and  proper  words  to  express  such 
an  estate,  and  therefore  is  no  need  of  arguments  to  enforce  them,  they  are  words 
which  a  lawyer  would  have  used  in  such  a  case,  and  the  common  sense  of  them 
does  not  differ  from  the  legal  one.  This  matter  has  been  argued  with  as  much 
skill  and  dexterity  as  possible,  but  surely  it  will  not  follow,  that  because  the  word 
issue  is  sometimes  made  to  have  the  sense  of  the  words  heirs  to  answer  the  inten- 
tion, therefore  we  should  give  it  that  sense,  in  order  to  reject  other  plain  words 
that  express  the  intention  to  the  contrary. 

[130]  The  word  only  has  never  been  rejected,  but  when  it  was  followed  by  the 
words  heir.s,  with  which  it  is  inconsistent. 

The  plaintiff  must  have  judgment. 

Regina  v.  Dunn. 
Order  of  sessions  to  oblige  the  father  to  keep  son's  widow,  quashed.     10  Mod.  221. 
An  order  of  sessions  to  oblige  the  father  to  maintain  the  son's  widow  was  quashed, 
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because  not  alledged  that  the  father  was  of   sufficient  ability,  as  required  by  the 
statute. 

Nota ;  Mr.  Capple  said,  that  the  order  was  void  in  substance,  for  that  the  relation 
ceased  by  the  death  of  the  son,  as  in  the  ease  of  challenge  for  favour,  quod  quaere. 

Dux  Leeds  v.  Hill  Morton. 

The  Court  granted  a  rule  for  a  good  jury  in  Middlesex,   because  there  was  a 
complaint  made  against  the  common  panel  of  this  term  not  yet  determined. 

V.  Day. 


Special  assumpsit.     Eule  to  bring  money  into  Court  denied. 

In  a  special  assumpsit  to  deliver  ten  load  of  flour  on  the  19th  of  October,  at  the 
current  price,  breach  assigned  was  the  not  delivering  at  the  day,  and  the  Court  in 
absentia  Chief  Justice  denied  a  rule  to  bring  the  mo-[131]-ney  into  Court,  because  it 
is  merely  uncertain,  and  the  question  must  be  about  the  difference  of  prices,  and  this 
would  put  a  great  difficulty  on  the  plaintiff,  like  the  case  of  a  grant . 

Turner  v.  Gethin. 
Prohibition.    Antea,  91. 

A  prohibition  was  prayed  to  the  Spiritual  Court,  in  a  suit  there  against  the  church- 
wardens of  St.  Margaret's  Westminster,  to  admit  the  defendant  to  the  office  of  parish- 
clerk,  wherein  he  libelled,  that  he  was  duly  appointed,  and  obtained  a  faculty  of  the 
Court,  but  the  churchwardens  refused  to  permit  him  to  execute  it;  to  this  the  church- 
wardens put  in  an  allegation  below,  that  by  custom  the  right  of  nomination  was  in  the 
inhabitants  assembled  in  the  vestry.  That  Henry  Turner  was  chosen  pursuant 
thereunto,  and  was  in  actual  and  corporal  possession  of  the  office,  the  suggestion  was 
only,  that  within  St.  Margaret's  Westminster  there  was  an  ancient  temporal  office  of 
parish  clerk,  that  H.  J.  was  in  the  actual  and  corporal  possession  of  that  office,  and 
that  the  defendant  sued  to  the  Spiritual  Court  to  be  admitted  thereto,  not  being  duly 
elected. 

The  Court  said  that  the  suggestion  ought  to  have  pursued  the  allegation  below, 
and  they  would  never  grant  a  prohibition  upon  part  of  the  case,  when  it  appeared  to 
them  [132]  that  if  this  should  be  determined  against  the  plaintiff,  there  must  go 
another  prohibition  to  try  the  other  matter,  as  it  must  be  in  this  case,  upon  the  custom 
which  is  the  principal  point. 

Parker  Chief  Justice  said,  if  there  were  so  many  bars,  you  may  suggest  them  all, 
and  that  the  plaintiff  has  a  right,  and  then  the  defendant  has  no  right,  and  that  in 
order  to  a  consultation  they  must  shew  a  right  in  themselves,  to  intitle  them  to 
proceed. 

By  consent  the  plaintiff  mended  his  suggestion  by  putting  in  the  custom,  so  that 
both  the  rights  of  the  plaintiff  and  defendant  might  be  tried  ;  the  case  was  that  the 
defendant  was  appointed  by  the  Dean  and  Chapter  of  Westminster,  impropriator,  and 
the  question  was,  whether  an  impropriator  be  within  the  canon,  which  ordains  that 
the  parson,  vicar,  or  minister,  shall  appoint  the  parish  clerk. 

Kegina  v.  Green. 
Conviction  of  a  baker  upon  the  assize  of  bread,  quashed.     10  Mod.  212. 

A  conviction  against  a  baker  for  selling  bread  wanting  weight  of  the  assize,  was 
returned  on  a  certiorari,  and  exception  was  taken  to  it  by  Mr.  Darnel. 

First,  that  the  prosecution  was  not  within  three  days  according  to  the  statute,* 
the  buying  being  laid  on  the  5th  and  the  conviction  on  the  8th. 

*  Of  8  An.  c.     ,  which  is  repealed  by  31  Geo.  2,  c.  29. 
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[133]  Secondly,  only  said  that  the  defendant  sutnmonit'  est,  and  in  default  of 
appearance  the  justice  proceeded  to  convict  him  immediately. 

Thirdly,  quod  Maria  James  prtestat  sacr'um  suum  corporale  de  veritate  mater'  in 
informat'  pried'  content'  &  per  me  examinat'  est,  without  setting  forth  the  evidence. 

Upon  the  first  exception  the  Court  gave  no  opinion,  but  inclined  to  think  that  the' 
three  days  must  be  taken  exclusive,  and  it  was  sufficient  to  come  at  any  time  on  the 
third  day. 

As  to  the  second.  Eyre  Justice  doubted  much,  whether  the  justice  had  power  to 
proceed  to  convict  for  non-appearance  on  summons. 

But  it  seems  that  there  should  be  a  capias  or  some  process  to  bring  in  the  party, 
and  remembered  some  Statutes  of  Revenue  that  give  express  leave  to  proceed  for  a 
default,  but  the  whole  Court  agreed  that  a  reasonable  notice  should  have  been  shewn, 
for  without  that  it  could  not  be  a  contempt ;  as  to  the  third  they  held  that  the  witness 
should  have  been  sworn  ad  verit'  dicend',  and  then  the  evidence  set  forth  jurat  & 
deponit  quod,  &c.  but  as  it  stands  now  the  information  does  not  appear  to  be  proved, 
for  the  witness  might  swear  it  was  not  true  ;  for  these  two  causes  the  conviction  was 
quashed. 

[134]  Mr.  Fortescue  pro  Regina  cited  a  case,  Regina  v.  King  et  Al\  Mich.  10  Annae, 
where  there  appeared  to  have  been  no  summons,  but  the  party  being  there  accidentally 
upon  another  occasion,  the  justice  convicted  him,  and  held  good. 

Collegium  Medicorum  London  v.  Dr.  West. 

Rule  to  inspect  the  books  of  the  College  of  Physicians  denied.     10  Mod.  84. 

Ld.  Raym.  472. 

The  College  of  Physicians  brought  debt  against  the  defendant  upon  the  statute, 
which  confirms  their  charter  ;  for  practising  in  London,  not  being  licensed. 

A  motion  was  made  for  a  rule  to  inspect  the  books  and  by-laws  of  the  college,  for 
that  the  defendant  being  a  graduate  of  Oxford,  residing  in  London,  was  ipso  facto 
by  his  residence  become  a  member  by  force  of  the  words  in  H.  S,  which  incorporates 
not  only  particular  persons,  but  omnes  homines  de  facultat'  prfed'  residen'  in  London, 
and  consequently  was  intitled  upon  the  common  rule,  as  member  of  the  body,  to  have 
a  sight  of  their  books ;  but  the  Court  denied  the  motion,  because  that  would  be  a 
hard  construction  of  these  words,  and  that  no  right  of  office  was  concerned. 

[135]    Foreman  and  Doleman. 

Trespass  for  taking  cattle.     Justification  by  damn'  suffered  in  his  freehold,  replication 

de  son  tort  and  traverse  the  law. 

In  trespass  for  taking  and  impounding  an  heifer  apud  Coline  in  com'  AVilts, 
the  defendant  pleaded  that  the  place  in  quo  supponitur  transgr'  pra3d'  fieri  is  called 
Blackacre,  and  is  solum  &  lib'um  ten'tum  of  the  defendant,  and  that  he  took  it  there 
damage  feasant;  the  plaintiff  replied  de  injuria  sua  propria,  absque  hoc,  that  the  thing 
was  in  Blackacre,  and  the  defendant  demurred. 

Mr.  Reeves  for  the  defendant,  that  the  replevin  was  ill,  and  that  the  plaintiff 
would  not  take  issue  on  the  defendant's  plea,  but  must  go  on  to  novel  assignment  as 
in  clausum  fregit,  which  does  not  differ  from  the  case ;  besides  that  the  impounding 
made  it  a  local  trespass  ;  he  cited  Fitz.  Bar.  pi.  20,  that  in  transgr'  for  taking  goods 
solum  &  liberum  tent,  is  a  good  plea  between  the  parties. 

Parker  Chief  Justice :  There  was  never  such  a  plea  as  this,  that  locus  in  quo 
suppon'  transgr'  pried'  fieri  fuit  solum,  &c.  for  no  place  is  assigned  in  the  narr'  but 
only  the  vill  laid  for  a  venue,  the  plea  should  be  introduced  quod  averia  prajd'  pned' 
tempore  quo  fuer'  in  Blackacre,  which  is  your  freehold,  and  even  then  it  would  be  a 
sufficient  answer  in  this  case  for  the  plaintiff  to  say,  that  it  was  not  in  the  place  where 
[136]  you  had  pretended  an  authority  to  take,  the  plaintiff  is  put  to  his  novel  assign- 
ment only  where  the  trespass  complained  of  is  necessarily  local,  and  he  cannot  recover 
satisfaction  in  any  place  but  that,  but  here  is   no  locality  in  the  declaration,  and 
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you  cannot  come  and  make  that   necessary  afterwards  which   was  not  so  at  first 
Hob.  176. 

The  whole  Court  held  that  here  was  no  locality  in  this  case,  and  therefore  it  was 
sufficient  for  the  replication  to  answer  the  bar,  &  issint  Judic'  fuit  dona  pur  le  pli'. 
Sir  Peter  King  pro  quer'. 

Regina  v.  Laughton. 

Sessions  of  the  peace  have  no  jurisdiction  of  usury  upon  Stat.  Car.  2.     Antea,  103. 

The  Court  quashed  an  indictment  for  usury  in  taking  above  61.  per  cent,  found 
at  the  sessions  of  the  peace,  because  they  have  no  jurisdiction,  which  was  said  to  have 
been  adjudged  in  many  cases. 

Mr.  Fortescue  endeavoured  to  found  a  jurisdiction  on  the  Statute  of  Queen  Eiiz.  1. 
But  Parker  Chief  Justice  said,  that  Act  gives  no  general  power  over  usury,  but  only 
to  put  a  particular  law  in  execution,  and  in  order  to  bring  the  case  within  that,  it 
should  be  laid  above  81.  per  cent,  it  was  objected  that  for  so  great  a  crime  the  defen- 
dant should  be  put  to  demur. 

But  Eyre  Justice  said,  that  difference  had  been  always  taken,  that  want  of  juris- 
diction [137]  was  a  cause  to  quash  the  crime,  which  it  will. 

Et  issint  fuit  rule  en  cest  case. 

Regina  v.  Supervisor'  Paroch'  in  Manchester. 

Order  of  two  justices  to  pay  a  weekly  sum  to  E.  R.  for  maintenance  of  herself  and 
four  children,  quashed  because  E.  K.  not  alledged  to  be  poor,  nor  children  to  be 
inhabitants.  Mod.  220.  Cas.  of  Sett.  &  Rem.  30.  Str.  10.  Sess.  Cas.  55.  Order 
to  be  obeyed  where  not  a  nullity. 

Two  justices  made  an  order,  that  upon  sight  thereof  the  overseers  should  allow 

weekly  to  Elizabeth  Redish  of  the  same  parish,  widow,  per  week,  for  the 

relief  and  maintenance  of  herself  and  four  children  ;  and  now  upon  the  return  of  a 
certiorari,  exceptions  were  taken  to  it.  1.  That  E.  R.  is  not  alledged  to  be  poor, 
Trill.  9  Annce,  int'  Paroch'  lUckstm  &  Paroch'  Boston.  2.  That  the  children  are  not 
alledged  to  be  inhabitants  of  the  parish.     3.  That  they  are  not  named. 

The  Court  (absente  Parker  Chief  Justice)  quashed  the  order  upon  the  two  first 
exceptions,  but  as  to  the  third.  Eyre  Justice  took  a  diversity  between  this  and  orders 
of  settlement,  for  the  latter  must  name  all  the  persons,  that  the  overseers  may  know 
whom  to  receive,  but  here  the  money  is  all  to  be  paid  to  the  mother. 

Mr.  Fazakerley  grafted  another  motion  upon  this,  to  quash  an  indictment  against 
the  overseers  for  disobeying  this  order,  which  was  not  set  aside  as  illegal,  but  it  was 
denied  [138]  because  the  order  was  not  a  mere  nullity,  therefore  obedience  ought  to 
have  been  paid  to  it  whilst  in  force ;  besides  that  the  order  quashed  could  not  appear 
to  be  the  same  in  the  indictment. 

Johnston  Un',  &c.  and  Altham. 
Prayer  of  jud'  de  narr'  is  in  bar,  not  abatement.     10  Mod.  192,  210,  211.     Antea,  80. 

Parker  Chief  Justice  delivered  the  opinion  of  the  Court. 

The  declaration  is  the  first  step  in  this  cause,  but  by  law  that  ought  not  to  have 
been,  therefore  the  defendant  may  take  advantage  of  it  by  pleading,  but  the  question 
is,  whether  he  has  done  it  rightly  in  this  case. 

There  are  two  standing  forms  of  pleading. 

1.  In  abatement,  wherein  the  defendant  petit  judicium  de  billa  vel  de  brevi,  et 
quod  cassetur. 

2.  In  bar,  quod  narratio  cassetur. 

The  first  of  those  would  not  serve  in  this  case,  because  it  is  repugnant  to  the  very 
matter  of  the  plea,  which  is  the  want  of  a  bill. 

The  other  is  not  proper,  because  it  is  in  bar  and  goes  to  the  merits. 
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[139]  It  is  praying  judgment  of  the  declaration,  and  this  is  the  reason  that  in  all 
cases  of  variance  between  the  bill  and  declaration,  the  plea  demands  judgment  de 
billa  &  non  de  narr',  though  that  at  first  view  seems  more  proper  since  the  declaration 
made  the  fault,  but  the  declaration  being  always  taken  to  be  the  plaintiff's  case,  the 
effect  of  the  plea  is  if  this  be  your  case,  you  have  brought  a  wrong  bill,  pursued  a 
wrong  remedy. 

Therefore,  since  neither  of  the  stated  forms  will  answer  this  case,  the  first  being 
repugnant  to  the  matter  pleaded,  and  the  last  demanding  more  than  was  proper,  you 
ought  to  have  gone  out  of  the  common  road,  and  prayed  judgment  si  ad  narr'  praad' 
respond'  compelli  debet,  and  this  was  all  that  was  possible  to  be  done,  and  would  have 
met  the  plaintiff  in  the  beginning  of  his  suit. 

Jackson  and  Amory. 

Action  sur  promissory  note,  defendant  pleads,  Stat.  5  AnnfB,  that  it  was  given  to 
induce  the  plaintiff  to  sign  certificate  of  his  confession  to  the  Statute  of  Bankrupts. 
Antea,  49. 

Mr.  Fortescue  for  the  plaintiff  insisted  upon  the  exceptions  taken  last  term  to 
the  plea. 

As  to  the  general  pleading  decoctor  devenit,  he  said  it  was  both  double  and 
uncertain,  for  bankruptcy  inferred  some  things  certainly,  and  others  uncertainly, 
that  there  are  so  many  different  acts  which  make  a  man  a  bankrupt,  [140]  that  it 
is  impossible  to  know  how  to  apply  proof  of  it,  upon  that  involved  expression,  Specot's 
case,  5  Rep.  Lutw.  274,  454.  That  such  general  pleading  is  disallowed  in  all  cases. 
26  H.  8,  1.  9  Ed.  4,  24.  That  this  plea  works  by  way  of  release  and  discharge  of  a 
demand,  and  therefore  requires  great  certainty.     Hob.  296. 

That  the  defendant  had  not  shewn  himself  to  be  such  a  bankrupt  as  was  intitled 
to  the  benefit  of  this  Act,  and  he  who  would  discharge  himself  from  a  debt  by  statute, 
must  bring  himself  within  the  qualification  of  it. 

Mr.  Page  contra :  That  this  was  only  matter  of  conveyance  to  their  plea,  and  need 
not  be  shewn  with  precise  certainty.     34  H.  6.     Mich.  19  H.  8,  29.     Plowd.  65. 

The  Court  was  of  opinion  (Mes.  J.  Powys  J.  semble  eueountra)  that  the  defendant 
ought  to  set  forth  his  conformity  in  all  things  to  the  statute,  that  it  may  appear  to 
the  Court,  he  was  such  a  bankrupt  as  is  intitled  to  be  discharged,  which  not  being 
done  by  words  in  the  plea,  but  only  under  the  certificate  of  the  commissioners  which 
was  set  forth,  they  held  the  plea  ill ;  Eyre  Justice  likened  it  to  the  case  of  the  plea 
upon  the  Act  for  Discharging  of  Poor  Prisoners,  where  the  defendant  must  shew 
himself  out  of  all  the  exceptions. 

Parker  Chief  Justice  said,  the  intention  of  the  Act  was,  that  it  might  not  be  in 
the  power  of  a  creditor,  who  had  four  fifths,  to  [141]  discharge  the  debts  of  the  other 
fifth  part,  unless  he  fairly  discharge  his  own  ;  but  there  would  be  no  danger  of  that 
unless  the  bankrupt  had  so  conformed  himself,  as  to  be  intitled  to  be  discharged  by 
certificate,  for  otherwise  no  injury  would  be  done  to  other  creditors  by  such  note, 
therefore  he  thought  it  would  best  inforce  the  intention  to  make  the  note  good,  where 
the  creditors  would  not  be  hurt  by  it,  because  it  would  be  the  greatest  punishment 
upon  the  bankrupt  who  intended  a  cheat. 

Jud'  pro  quer'  nisi  causa  ante  fin'  termini. 

Jeffery  and  Barrow. 

Debt  V.  heir.  Issue  upon  sufficient  lands  by  descent  before  original  brought,  verdict 
pro  quer',  but  no  particular  inquiry  of  the  value,  as  per  stat.  3  &  4  W.  &  M.  c.  14. 
10  Mod.  18.     Post. 

In  debt  against  an  heir,  the  defendant  pleads  riens  per  descent  at  the  time  of  the 
original  purchased ;  the  defendant  replied,  sufficient  lands  by  descent  before  the 
original  purchased,  and  sur  issue  the  jury  found  for  the  plaintiff,  which  was  entered 
in  the  words  of  the  replication,  but  no  inquiry  of  the  value  of  the  lands. 
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Mr.  Whitaker  in  arrest  of  judgment.  1.  That  the  replication  was  ill,  being  not 
warranted  by  the  common  law.  Plowd.  440,  441.  Nor  by  the  direction  of  the  stat. 
3  &  4  W.  &  M.  c.  14,  which  introducing  a  new  law  ought  to  be  exactly  pursued. 
Hob.  289.  The  words  of  the  Act  are,  The  plaintiff  may  [142]  reply,  that  he  had  lands 
of  his  ancestors  before  the  original  writ  brought.  2.  That  by  the  express  words  of  the 
Act  there  should  have  been  a  distinct  inquiry  of  the  value  of  the  lands,  after  the  jury 
had  tried  the  issue,  and  the  want  of  it  is  error;  so  on  17  Car.  2,  as  to  avowries. 
Lev.  255,  160,  118.     H.  6,  25  a. 

Mr.  Norcliffe  pro  quer'  endeavoured  to  shew  that  this  was  like  the  case  of  an 
executor  upon  issue  of  plene  administravit,  and  that  the  intent  of  the  Act  was 
answered  by  the  jury's  finding  the  sufficiency,  in  order  to  which  the  value  must 
necessarily  be  inquired. 

J.  Powys  Justice  inclined  to  think  it  was  like  the  case  of  personal  assets  ;  but 
Parker  and  Eyre  thought  there  must  be  a  distinct  inquiry  of  the  particular  value. 
Parker  said  the  word  sufficien'  was  immaterial  in  the  replication,  and  consequently 
in  the  verdict ;  ergo  it  must  be  taken  that  there  had  been  no  inquiry  at  all,  that 
supposing  that  word  material,  then  the  issue  joined  in  this  case  was  contrary  to  the 
intent  of  the  Act,  for  in  case  it  had  been  proved  that  he  had  lands,  yet  if  they  were 
not  sufficient  the  verdict  must  have  been  for  defendant,  that  this  differed  it  from  the 
case  of  executor,  for  his  plea  being,  that  he  has  no  assets,  if  any  are  found  that  is 
falsified. 

Adjournatur. 

[143]    Bromfield  v.  Launder. 
Debt  upon  assignment  of  bail  bond  by  executor  in  debet  and  detinet. 

An  executor  brought  debt  in  the  debet  and  detinet  upon  assignment,  on  stat. 
5  An.  c.  16,  of  a  bail  bond  for  appearing  to  a  bill  of  Middlesex,  ad  resp'  W.  B.  arm' 
de  pl'ito  transgr'  acetiam  bilke  ipsius  quer'  ut  exec',  &c.  J.  S.  pro  15001.  de  debito 
secund'  cons.  Cur'  nostras  coram  nobis  exhibend'. 

On  demurrer  to  the  declaration  Mr.  Branthvvaite  argued,  that  this  action  ought  to 
pursue  the  original  one,  and  be  brought  in  the  detinet  only.  Lane  79.  That  it  is 
a  consequence  of  the  first  cause  of  action,  which  was  in  the  testator,  Sav'  130.  Cro. 
Eliz.  226,  and  that  the  recovery  will  be  assets  in  the  hands  of  the  executor.  Roll. 
Abr.  602.  That  is  not  helped  by  a  verdict.  Cro.  Jac.  545.  That  this  is  substance, 
because  the  debet  and  detinet,  and  the  detinet  tantum,  is  the  only  mark  to  determine 
the  Court,  whether  the  judgment  shall  be  in  his  own  right,  or  as  executor,  Show.  57, 
pi.  294.  11  H.  6,  16,  that  the  money  recovered  on  this  bond  would  be  a  satisfaction 
of  the  original  bond  in  equity. 

Mr.  Salkeld  contra :  That  non  constat,  that  the  first  action  was  in  the  right  of  the 
testator,  for  it  might  be  proper  to  name  himself  executor  by  way  of  inducement;  but 
admitting  that,  yet  this  bond  was  only  in  the  nature  of  a  collateral  security ;  the 
exe-[144]-cutor  has  it  not  jure  successionis ;  but  the  assignment  was  made  to  him  in 
his  own  name,  and  he  stands  in  the  place  of  the  sheriff.  The  bail  here  is  not  for  the 
debt,  but  for  the  non  appearance,  and  the  judgment  will  not  be  a  bar  to  an  action  on 
the  first  contract ;  the  case  in  Cro.  Eliz.  is  an  escape,  which  is  a  wrong  done  to  the 
testator's  estate,  for  the  body  was  a  pledge  for  the  debt. 

Parker  Chief  Justice :  I  believe  there  will  be  no  occasion  for  untying  this  knot, 
for  it  may  be  cut ;  the  condition  of  the  bond  is  to  appear  in  the  first  place  to  answer 
the  plaintiff  in  an  action  of  trespass  in  his  own  right,  and  then  secundum  consuetud' 
Cur'  to  answer  the  bill  in  debt  as  executor ;  for  this  Court  has  no  jurisdiction  in  debt 
originally,  but  in  whatever  county  the  Court  is  sitting  you  may  have  a  bill  in  trespass, 
and  when  the  party  is  brought  in,  a  bill  may  be  exhibited  against  him  in  any  other 
action  ;  for  being  in  custody  of  the  marshal  of  the  Supream  Court,  he  shall  answer  to 
all  matters  there,  so  that  this  bond  is  also  security  for  his  appearance  in  the  action  of 
trespass,  which  is  in  the  plaintiff's  own  right,  and  may  be  insisted  on  as  well  as  the 
bill  in  debt ;  ergo  the  action  well  brought  in  the  debet  and  detinet. 

This  action  is  in  the  law  of  the  sheriff. 


288  EEPORTS   IN    THE   KING's   BENCH,  ETC.  GILB.  CAS.  115. 

L.  Powys  accord,  Eyre  nil  dixit,  J.  Powys  semble  encontre.  Per  Cur'  Judic'  pro 
quer'  nisi  causa  ante  fin'  termini. 

[145]     Regina  v.  Blagdon,  Portgrev.  Burgi  de  Honiton. 

Information  quo  warranto  for  an  office  and  franchises  eid.  spectan'.  Defendant 
makes  title,  and  traverses  the  usurpation,  the  Crown  takes  issue  upon  the  general 
traverse. 

Information  against  the  defendant,  quo  warranto  he  claimed  to  be  Portgreve  of 
Honiton,  and  to  have  all  the  liberties,  privileges  and  franchises  belonging  to  the  said 
office  de  quibus  quidem  libertat',  privilegiis  &  franchesiis  idem  Georgius  Blagdon  super 
dictam  d'nam  r'nan  per  tot'  tempus  praed'  usurpavit  &  adhuc  usurpat ;  the  defendant 
pleaded  and  made  title  upon  the  constitution  of  the  rough,  absq;  hoc,  quod  libertat', 
privileg'  &  franches'  praed'  super  dicta'  d'na  regin'  usurpavit  &  adhuc  usurpat,  and  to 
that  the  defendant  demurred,  and  shewed  his  cause. 

Mr.  Salkeld  for  the  defendant :  I  shall  first  consider  the  information  itself,  and 
then  the  issue  taken  in  the  replication. 

The  information  is, 

1.  Uncertain  as  to  the  liberties  and  franchises  claimed. 

2.  It  has  not  expresly  charged  an  usurpation  of  the  office. 

As  to  the  fii'st,  the  words  are  general,  lib'tat'  privileg.  &  franch'  officio  praed' 
spectan'.  Now  liberties  are  of  several  kinds,  and  it  is  impossible  to  tell  what  these 
are,  whether  [146]  cognizance  of  pleas,  court  leet,  assisa  bon'  felonum,  waifs,  strays, 
or  treasure  trove,  &c. 

The  defendant  may  have  a  right  to  the  office,  and  not  to  the  franchises  that  are 
claimed  as  belonging  to  the  office  ;  as  suppose  he  claims  the  office  by  prescription,  and 
bona  felonum  by  prescription,  and  assisa'  panis  by  charter  beyond  time  of  memory  of 
which  no  allowance  was  ever  had  in  such  case,  the  office  is  to  be  allowed,  but  the 
franchises  not ;  the  reason  is  plain,  a  quo  warranto  is  in  the  nature  of  a  several  writ 
for  each  franchise,  and  there  must  be  several  judgments  according  to  the  nature  of  the 
franchises.  Palm.  5,  Rex  v.  Ciritaf  Dublin.  As  to  such  as  the  Crown  may  have,  the 
judgment  is  that  they  be  seized  into  the  Queen's  hands ;  as  to  such  as  the  Crown 
cannot  have,  the  judgment  must  be  that  the  defendant  be  arrested,  and  the  franchise 
be  extinguished.  Cro.  Jac.  250,  Rex  v.  Stanton,  Mich.  4  Jac.  B.  R.  adjudged.  Mich. 
8  Jac.  Therefore  the  case  of  a  quo  warranto  difTers  from  an  assize  or  mandamus  to 
an  office,  for  there  the  office  is  the  only  thing  in  demand,  and  there  can  be  but  one 
judgment. 

All  the  precedents  of  informations  are  agreeable  to  this  notion,  quo  warranto 
claniat  habere  lib'tat'  sequen',  viz.  and  so  sets  them  forth.  So  is  Co.  Ent.  530, 
&  passim,  quo  warranto  v.  Civit'  London. 

[147]  No  inconvenience  or  hardship  can  arise  from  this  to  the  prosecutor,  for  if 
the  Attorney-General  is  informed  of  an  usurpation,  but  does  not  know  the  nature  of 
the  franchises  which  are  usurped,  the  law  has  chalked  out  a  proper  method  for  him 
to  go  in,  for  in  such  a  case  a  writ  ought  to  issue  out  of  this  Court  to  the  sheriff  of  the 
proper  county,  suggesting  that  the  Queen  is  informed  of  an  usurpation  of  liberties, 
and  commanding  him  to  enquire  thereof  by  the  oaths  of  twelve  men,  and  what  they 
are  to  make  return,  upon  which  return  there  goes  a  distringas  against  the  usurper  ad 
ostend'  quo  warranto  clamat,  &  ad  fac.  finem  pro  injust'  usu  &  occupatione  prnemiss'. 
So  in  The  Earl  of  Shrewsbury's  case,  Co.  Ent.  531  to  534,  an  authority  in  point,  a  report 
of  this  case  is  in  Noy  121,  Sir  H.  Cheverell's  case,  quo  warranto  tenuit  divers,  lib'tat' 
franches'  without  shewing  what,  viz.  waifs,  strays,  &c.  so  as  the  defendant  might  be 
able  to  make  a  particular  answer. 

Et  per  Cur' :  It  is  nought  for  the  incertainty. 

My  second  objection  to  the  information  is,  that  here  is  no  charge  of  usurpation  as 
to  the  office,  and  therefore  the  defendant  not  bound  to  answer  it. 

Every  information  in  the  nature  of  quo  warianto  ought  to  charge  two  things ; 
1st,  a  claim,  2d,  an  usurpation.  3  Lev.  Mich.  29  Eliz.  B.  R.  it  has  been  held  that  in 
[148]  a  quo  warranto  he  claims  to  have  waifes,  strays,  wrecks,  &c.  infra  manerium 
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suum  de  S.  the  defendant  need  not  shew  that  he  has  a  manor,  otherwise  it  is  if  it  be 
quo  warranto  &  jure  clamat  S.  fore  manerium  &  h'ore  lib'tat',  &c.  but  if  it  be  not 
necessary  to  charge  an  usurpation,  neither  was  it  necessary  to  answer  it,  the  conse- 
quence is,  that  if  it  had  been  material,  it  was  not  issuable. 

The  principal  point  is,  whether  the  Queen  can  take  issue  upon  the  general  traverse 
absq;  hoc,  quod  usurp,  when  the  defendant  has  set  forth  a  special  title. 

This  is  a  matter  of  great  consequence,  and  will  make  it  hard  for  any  subject  to 
defend  a  franchise  against  the  Crown.  I  have  looked  over  many  precedents  in  print, 
and  can  find  nothing  like  it.  I  have  looked  into  as  many  more  in  manuscript,  and 
have  not  found  one  single  instance  of  this  nature,  but  instead  of  taking  issue  on  the 
traverse,  they  all  answer  to  the  special  matter.     Co.  Ent.  543,  530.     9  Co.  23. 

If  this  might  have  been  done,  it  is  probable  it  would  have  been  done  one  time  or 
other,  for  it  is  a  short  easy  way,  much  safer  than  a  tedious  replication  and  surrejoinder, 
and  yet  as  effectually  serviceable. 

In  the  case  of  The  Citi/  of  London  the  pleadings  were  carried  unto  a  surrejoinder, 
and  all  to  shew  a  forfeiture  of  the  franchises,  which  usurpavit  per  totum  tempus  prsed' 
would  [149]  have  done  as  well ;  this  is  an  argument  that  former  ages  thought  this  an 
issue  not  to  be  taken  in  such  cases. 

If  the  defendant  disclaims,  the  usurpation  may  be  material,  for  it  may  be  that  he 
has  used  the  franchise,  whereas  upon  his  own  shewing  he  had  no  right  to  it,  and  that 
is  the  very  gist  and  supposal  of  the  information,  and  in  such  case  issue  may  be  taken 
upon  the  usurpation.  So  in  Co.  Ent.  527,  the  entry  of  a  disclaimer  is  non  usi  fner' 
nee  usurpav',  sed  disclaraant,  &c.  and  so  are  all  the  other  precedents  on  the  other 
side  where  the  defendant  claims,  the  usurpation  is  only  matter  of  consequence.  He 
hereby  admits  the  usurpation,  but  that  being  justified,  a  right  which  warrants  it  can 
be  no  usurpation,  for  that,  as  it  is  defined  in  Co.  Litt.  277,  is  an  usurpation  of  a  Royal 
franchise  without  lawful  warrant. 

I  would  compare  this  to  the  case  of  a  quare  imp.  where  if  the  defendant  makes 
title,  he  never  traverses  the  disturbance,  but  if  he  does  not  justify,  but  pleads  ne 
disturba  pas,  the  plaintiff  for  damages  may  take  issue  upon  that.  So  is  Pasch. 
26  E.  3,  pi'  2,  quare  imp.  v.  two;  one  of  the  defendants  was  vicar,  and  he  pleaded 
ne  disturba  pas,  and  the  other  made  title,  the  plaintiff  pur  aver  ses  damages  replies 
to  the  plea  of  the  vicar,  que  disturba,  and  as  to  the  title  took  issue  upon  this  ;  the 
plaintiff  would  have  prayed  process  for  trial  of  the  disturbance  ;  but  per  Cur'  the 
other  issue  shall  be  tried  first,  for  perhaps  that  may  be  found  against  the  plaintiff  en 
quel  [150]  cas  le  disturbance  ne  serra  riens  enquire.  But  if  the  issue  be  found  for 
the  plaintiff,  then  the  disturbance  shall  be  tried. 

So  where  the  bishop  claims  nothing  but  as  Ordinary,  this  is  a  disclaimer,  and  the 
plaintiff  must  shew  a  special  disturbance  if  he  would  take  advantage  of  it. 

My  second  ground  is  that  in  case  of  a  franchise,  where  the  defendant  has  a  right, 
the  Crown  cannot  be  usurped  upon,  and  therefore  if  he  shews  a  title,  it  is  a  sufficient 
lanswer  without  traversing  the  usurpation. 

The  information  supposes  a  user  without  right ;  if  there  be  a  right  it  is  no 
"usurpation,  but  a  lawful  user,  and  therefore  in  that  case  to  go  to  issue  upon  an  user, 
where  it  is  confessed  and  justified,  is  needless  and  impertinent.  It  is  somewhat  like 
Ithe  case  in  this  Court  of  Aston  v.  Sherman,  Mich.  9  W.  3,  in  debt  on  a  bond  v. 
lexecutor,  the  defendant  pleaded  six  judgments  for  1001.  and  riens  ultra  101.  to  satisfy  ; 
Ithe  plaintiff  replied  as  to  the  five  judgments,  that  they  were  kept  on  foot  per  fraudem, 
land  to  the  sixth,  that  he  had  ultra,  &  hoc  petit  quod  inquir'  per  patriam ;  there  the 
iCourt  said  that  he  that  pleads  judgments  confesses  assets  quoad  them.  So  that  the 
Idefendant  had  confessed  5001.  in  his  hands,  therefore  it  was  driving  the  defendant 
Ito  an  unnecessary  issue  of  a  matter  confessed.  So  here  it  is  driving  the  defendant  to 
[an  impertinent  issue. 

[151]  This  will  appear  yet  plainer  from  the  nature  and  end  of  a  quo  warranto. 

A  quo  warranto  is  founded  on  a  right  the  Crown  has  to  know  by  what  title  the 

Isubjeet  uses  a  liberty  or  franchise,   and   this  is  because  all   franchises   flow    from 

the  Crown,  and  if  there  be  no  grant,  then  the  use  of  the  franchise  is  usurping  an 

[authority  which  he  has  not,  and  every  instance  of  user  is  an  act  of  oppression  upon 

[those  over  whom  he  exercises  it;   but  the  quo  warranto  neither  supposes  that  the 
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Crown  has  a  right  to  have  the  franchises  in  question,  nor  that  it  had  a  precedent 
possession,  and  therefore  though  the  Crown  has  no  right,  yet  if  the  defendant  has  no 
right,  judgment  shall  be  against  the  defendant.  So  is  2  Leon.  28,  212.  Partridge's 
case,  3  Cro.  125,  but  in  those  books  it  is  only  said  obiter,  but  Trin.  32  El.  Rot.  44, 
Bex  V.    Vaghan,   the  very  ease   happened ;    it  was  a  quo  warranto  for  waifs,   bona 

felonum,  &c.  the  defendant  pleaded  that  the  abbot  of  was  seized  of  the  said 

vill,  and  that  he  and  all  his  predecessors  time  out  of  mind  had  waifs  and  strays.  And 
for  felons  goods  he  pleaded  that  the  said  abbot  licite  habuit  &  gavisus  fuit  the  said 
franchise  usq;  24th  Feb.  27  H.  8,  in  jure  abbatise  sute,  that  by  the  Stat.  27  H.  this 
abby  came  to  the  Crown.  Then  he  shews  the  Stat.  32  H.  8,  c.  20,  of  Revivor,  that 
H.  8,  granted  to  Darcy,  who  enfeoffed  the  defendant ;  et  eo  warranto  he  claimed. 
Coke  took  this  exception,  that  the  bona  felonum  being  not  appendant  could  not  pass 
by  the  feoffment  from  Darcy  to  Vaughan,  [152]  if  there  was  not  a  deed  of  feoffment, 
because  those  liberties  of  bona  felonum  lie  not  in  prescription,  but  in  grant  only;  the 
next  question  was  whether  it  remained  with  Darcy  the  feoffor,  or  was  extinguished ; 
et  per  Car' :  Be  it  one  way  or  other,  judgment  must  be  for  the  Queen,  because  the 
defendant  does  not  make  title  to  himself. 

Hence  it  appears  that  a  quo  warranto  is  in  the  nature  of  a  quo  jure,  and  therefore 
differs  from  an  information  of  intrusion,  for  that  is  founded  on  a  precedent  right,  at 
least  a  precedent  possession,  in  the  Crown,  and  therefore  in  this  case  the  defendant 
may  be  guilty,  tho'  he  has  a  right ;  for  let  his  right  be  what  it  will,  if  he  enters  upon 
the  possession  of  the  Crown,  he  is  an  intruder ;  and  for  this  reason  it  is  that  in  an 
information  of  intrusion,  if  the  defendant  pleads  a  title,  he  must  also  traverse  the 
intrusion,  and  the  Attorney  General  may  take  issue  upon  that  traverse.  3  Co. 
Heydon's  case.  So  in  an  information  of  intrusion  one  may  plead  non  culp.  Pasch. 
11  Car.  1,  Rot.  156,  in  Scaccario,  Rex  v.  Routh  &  Al'.  But  in  an  information  quo 
warranto  one  cannot  plead  non  usurpavit.  Sir  Jervis  Clifton's  case,  3  Leon.  184. 
4  Leon.   199. 

In  these  cases  I  say  the  Crown  has  a  precedent  possession,  and  may  be  intruded 
upon  though  the  defendant  has  a  right,  but  here  the  Crown  never  had  a  right  to  or 
possession  of  the  office  of  portgreve,  and  therefore  cannot  be  usurped  upon  if  the 
defendant  has  a  right. 

[153]  Therefore  from  the  nature  of  the  thing,  the  defendant  in  a  quo  warranto 
gives  a  sufficient  and  compleat  answer,  if  he  shews  a  good  title,  without  a  traverse 
of  the  usurpation,  because  where  the  defendant  has  a  right  the  Crown  cannot  be 
usurped  upon. 

The  informations  of  quo  warranto  are  a  late  institution,  which  came  in  upon  a 
cessation  of  eyres,  which  happened  12  Ed.  3,  and  they  are  formed  to  answer  the 
design  and  end  of  proceedings  in  eyre  before  that  quo  warranto's  were  either 
determined  before  justices  in  eyre  or  at  Westminster ;  by  original  writ  of  quo 
warranto,  it  was  then  held  that  pleas  of  franchise  could  not  be  held  but  upon  the 
original  writ.  Stat.  5  Ed.  1,  c.  1.  2  Inst.  279.  Et  si  peradventure  les  parties 
exceptant  that  they  ought  not  to  answer  (as  to  their  franchises)  sans  briefe  original, 
■yet  if  an  usurpation  appears,  the  justices  shall  proceed.  18  Ed.  1,  Stat,  de  Quo 
Warranto.  Lord  Coke  2  Inst.  498,  says,  that  with  justices  in  eyre  this  branch  lived, 
and  with  them  it  died. 

I  will  not  go  farther  upon  this,  though  a  great  deal  more  may  be  said,  because  I 
make  only  this  use  of  it,  that  informations  of  quo  warranto  coming  in  to  supply  the 
proceedings  in  eyre,  were  formed  to  answer  the  same  end  and  purposes,  and  I  cannot 
find  that  the  usurpation  was  ever  traversed  or  insisted  upon  in  the  old  eyres,  wherever 
the  defendant  justified,  nor  could  it  be  in  the  nature  of  the  thing. 

[154]  Before  the  eyre  there  went  a  general  proclamation,  by  which  all  persons 
claiming  liberties  were  commanded  to  appear  at  a  day,  and  shew  what  liberties  they 
claimed. 

This  proclamation  was  called  a  general  quo  warranto,  and  if  the  party  came  in,  he 
might  put  in  a  general  or  particular  claim. 

The  general  claim  shewed  only  what  liberties  he  claimed,  and  what  estate  he 
claimed  in  them  ;  the  special  one  set  forth  not  only  what  liberties  and  estate,  but  the 
very  title  by  which  he  claimed. 
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Now  where  the  party  exhibited  a  special  bill  of  claim,  coutaiiiiiig  the  nature  of  his 
liberty  and  title,  the  Attorney  General  did  not  file  a  quo  warranto,  but  pleaded  to  the 
claim  either  by  demurring  to  or  traversing  the  title ;  in  this  case  it  was  impossible  to 
bring  the  usurpation  in  ((uestion,  but  by  alledging  new  matter,  as  misuser  or  nonuser, 
which  was  done  by  an  allegation  in  Court. 

So  here,  when  the  defendant  has  confessed  his  claim,  and  shewed  his  title,  the 
usurpation  ought  not  to  come  in  question,  unless  the  Attorney  General  confessing  that, 
had  alledged  a  misuser.  The  title  is  the  matter,  unless  that  title  be  avoided,  for 
otherwise  it  is  idle  and  immaterial  to  set  it  forth. 

It  is  somewhat  like  a  declaration  in  attachment  on  a  prohibition  for  proceeding 
post  [155]  prohibitionera  Regiam  delib'at',  the  defendant  pleads  he  did  not  proceed 
post,  &c.     Mich.  6  Ja.  1,  Lonsdale's  case. 

Every  defence  is  either  by  demurring,  denying,  confessing  and  avoiding,  or 
alledging  different  matter. 

Demurring  is  insisting  on  the  insufficiency  of  the  charge. 

Denying  is  pleading  not  guilty. 

Confession,  as  in  justification  for  words,  4  Co.  Cromivel's  case.  So  in  quare  imp. 
if  the  defendant  makes  title,  he  never  traverses  the  disturbance,  and  yet  he  may  plead 
ne  disturba  pas.  Mich.  2  Ed.  3,  pi.  7.  Avoidance,  as  in  case  the  defendant  pleads 
liberum  ten'tum,  and  the  plaintiff  replies  a  lease  for  years ;  so  of  alledging  different 
matter.  In  all  these  cases  the  defendant's  plea  is  a  full  answer  of  itself  without  a 
traverse,  therefore  a  traverse  is  naught. 

But  where  the  defendant  pleads  inconsistent  matter,  he  must  traverse,  because 
the  plea  would  not  be  a  full  answer  without  it. 

It  is  the  traverse  that  makes  the  answer  compleat  and  full,  and  therefore  the  law 
rightly  calls  what  went  before,  inducement,  and  the  traverse  in  such  case  is  a  waiver, 
and  issue  must  be  taken  upon  that. 

[156]  But  then  that  issue  is  joined  upon  matter  of  fact.  Here  it  will  not  be 
joined  upon  matter  of  fact,  for  that  which  is  referred  to  the  jury  will  be  whether  the 
defendant  be  an  usurper ;  that  is  not  a  matter  of  fact ;  for  an  usurper  is  not  he  that 
uses  a  liberty,  but  he  that  uses  it  without  right. 

No  judgment  would  be  given  on  this  issue,  unless  new  matter  be  given  in  evidence, 
as  misuser,  non-user,  judgment  in  a  former  quo  warranto,  surrender,  extinguishment 
del  corporation,  and  if  this  may  be,  it  will  be  impossible  to  defend  liberties. 

If  the  Attorney  General  may  reply  usurpavit,  why  may  not  the  defendant  plead 
the  general  issue? 

In  this  case  there  are  precedents  for  us,  but  none  against  us. 

And  some  there  are  where  this  traverse  has  been  omitted.  Earl  of  Shrewsbury's 
case,  Co.  Ent.  531.  Banks,  Attmiiey  General,  v.  Com'  Danhy  &  AV,  Trin.  11  Car.  1, 
Rot.  49,  in  Scaccario,  quo  warranto  clamant  habere  Wreccu'  maris  int'  Whitby  Stroud 

&  Scarborough,  picses  regales  ,   &c.     Defendants  plead  a  title  to  the  abbot 

of  Whitby,  and  the  abby  came  to  the  Crown,  and  derive  it  to  themselves,  and 
conclude  &  eo  jure  &  warranto  clamant  prout  eis  bene  licuit,  qua  omnia,  &c.  parati 
sunt  verificare,  &c. 

[157]  1.  Sir  Peter  King,  contra  :  As  to  the  first  exception  to  the  information  he 
admitted,  that  if  an  information  quo  warranto  were  brought  for  several  distinct 
franchises,  then  there  might  be  dift'erent  judgments,  but  he  distinguished  this  case 
from  that,  the  lib'tat'  privileg'  &  franch'  offic'  pried'  spectan'  &  pertinen'  were  words 
of  surplusage,  and  included  no  more  than  what  was  incident  or  appurtenant  to  the 
office,  and  if  the  defendant  had  a  right  to  the  office,  consequently  he  had  a  right  to 
every  thing  spectan'  to  that  office,  &  sic  vice  versa,  so  that  there  was  no  possibility 
of  different  judgments  upon  this  record. 

2.  As  to  the  objection,  that  there  was  no  express  charge  of  an  usurpation  of  the 
office,  he  said  the  constant  form  had  been  to  conclude  as  here,  de  quibus  quidem 
lib'tat'  &  franches',  &c.  and  these  words  had  been  always  taken  to  extend  to  the 
office,  which  is  a  franchise. 

As  to  the  principal  question,  whether  the  replication  was  good  ;  he  observed  that 
the  Crown  did  not  traverse  any  thing,  but  only  took  issue  on  the  traverse  in  the 
defendant's  plea,  which  differed  it  from  The  Earl  of  Shrewsbury's  case.     So  that  the 


292  REPORTS    IN    THE   KING's   BENCH,  ETC.  GILB.  CAS.  158. 

defendant  had  tendered  an  issue,  and  yet  it  was  insisted  that  the  Crown  could  not 
take  issue  upon  it. 

That  this  was  very  plain  from  the  authorities  in  Co.  Ent.  672,  3.  Co.  Ent.  375  b. 
that  in  any  information  of  intrusion,  when  the  [158]  defendant  concludes  with  a 
traverse,  the  Crown  may  take  issue  upon  it,  and  that  this  had  been  admitted  by  the 
other  side,  but  an  attempt  made  to  distinguish  it  from  the  case  at  Bar ;  but  that  it 
was  a  distinction  without  a  difl'erence,  for  the  Crown  had  a  precedent  right  to  this 
office ;  that  all  power  being  derived  from  the  Crown,  there  could  be  no  franchise,  but 
must  have  its  beginning  there,  and  therefore  the  reason  is  stronger  in  this  case,  that 
the  party  should  make  a  good  title  against  the  Crown. 

At  common  law,  if  the  defendant  in  intrusion  pleaded  non  intrusit  generally,  the 
King  should  be  put  into  possession  immediately,  though  the  defendant  might  have 
a  good  title,  4  Inst.  lib.  Dyer  238,  but  this  was  altered  by  21  Jac.  1,  c.  14.  The 
true  reason  of  it  was,  that  the  Crown's  title  appeared  in  the  information,  and  there- 
fore the  defendant  must  make  a  good  one  against  it. 

That  the  Crown  is  intitled  to  certain  privileges  in  pleading,  which  no  common 
person  has.  So  in  Monstrans  de  Droit,  pro.  Prerog.  9,  55.  3  H.  7,  3.  Plowd.  243, 
the  Crown  may  either  maintain  its  own  title  against  the  traverse  of  the  party,  or 
deny  the  party's  title. 

Hil.  23  Eliz.  Rot.  1,  Regina  v.  Wallcot,  information  for  usurping  a  court  leet,  the 
defendant  made  title  by  his  manor  of  W.  Part  of  a  priory,  to  which  a  leet  belonged, 
absq;  hoc,  quod  usurp'  modo  &  forma,  &  absq;  [159]  hoc,  quod  utitur  alibi  quam 
infra  maneriu'  de  W.  The  Attorney  General  replied,  quod  usurp,  modo  &  forma,  as 
here,  and  a  ven.  fac.  awarded  upon  the  roll,  but  no  judgment,  the  party  dying  before 
trial. 

Mr.  Salkeld  (reply) :  That  the  only  use  of  the  traverse  is  to  let  the  King  in  to 
avoid  the  title  by  replying  a  misuser,  if  he  thinks  fit. 

Parker,  Chief  Justice,  said,  the  case  of  intrusion  seemed  to  be  quite  different, 
because  there  a  precedent  right  of  the  Crown  is  set  forth,  but  here  the  Crown  could 
not  be  presumed  to  have  a  precedent  title,  since  probably  there  might  be  no  such 
office,  that  in  monstrans  de  droit  the  party  comes  to  take  away  the  possession  of  the 
Crown,  but  tho'  the  Crown  should  have  no  right,  yet  it  shall  keep  the  possession 
against  every  body  not  having  a  good  title. 

He  said  the  stress  of  the  matter  lay  on  this,  whether  the  traverse  was  material 
or  not ;  if  it  was  immaterial,  then  it  amounted  to  no  more  than  this ;  I  have  this 
right,  therefore  I  am  far  enough  from  usurping  upon  the  Crown. 

That  the  precedent  produced  in  23  Eliz.  was  the  strongest  instance  possible 
against  them,  that  in  all  records  no  more  than  one  could  be  found,  and  upon  that  no 
judgment,  and  therefore  probable  to  have  been  arrested. 

[160]  J.  Powys  Justice :  That  he  never  thought  this  traverse  was  any  thing  but 
a  respectful  way  of  concluding  the  plea  to  the  Crown  ;  that  it  would  be  very  hard 
upon  the  party,  that  the  Attorney  General  should  be  left  at  large  to  give  any  new 
matter  in  evidence. 

Ulterius  consilium  prox'  termino. 

N.B.  No  precedent  of  a  quo  warranto  by  information  in  the  old  entries,  or  in 
Eastal. 

Kegina  v.  Evans. 

Certiorari  to  the  Grand  Sessions  of  Wales  discretionary  in  the  Court. 

Upon  a  motion  to  stay  the  filing  the  return  of  a  certiorari  to  the  Grand  Sessions 
of  Wales,  it  was  held  by  the  Court  (absente  L.  Powys  Justice), 

First,  that  a  certiorari  will  lie  to  move  an  indictment  before  the  Justices  of  the 
Grand  Sessions  into  the  Court  of  Queen's  Bench,  by  reason  of  the  supreme  jurisdic- 
tion of  the  Court. 

Secondly,  that  the  granting  such  certiorari's  is  discretionary  in  tho  Court,  and 
that  they  will  not  do  it  without  special  cause,  whereby  it  shall  appear  that  justice 
requires  such  removal. 
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Thirdly,  that  the  Justices  of  the  Grand  Sessions  cannot  take  a  recognizance  of 
the  [161]  defendant  for  costs,  by  the  stat.  21  Jac.  1,  c.  8,  for  the  justices  of  peace 
being  named  orily  in  that  statute,  it  cannot  extend  to  the  Justices  of  the  Grand 
Sessions. 

Fourthly,  that  the  Court  may  upon  such  certiorari  take  a  recognizance  of  the 
defendant  according  to  their  discretion. 

Vent.  93,  U6.     Cro.  Car.  332.     2  Keble  685. 


Regina  v.  Paroch'  St^.  Martha  Arbing'  in  Surry,  Mich.  12  Ann/E,  N.  14. 

Order  of  settlement  quashed.     Cas.  of  Sett.  &  Rem.  6-5. 

A  woman  was  sent  by  a  bad  order  of  two  justices  to  M.  as  the  place  of  her  last 
legal  settlement,  afterwards  quashed,  and  there  was  delivered  of  a  bastard,  and  by 
order  of  sessions  the  child  was  adjudged  to  be  settled  in  M.  which  was  now  returned 
on  a  certiorari,  and  quashed  per  Cur'. 

[162]    Regina  v.  Brathorp  Hulsley,  Lincolnshire. 

Order  to  receive  poor  persons  till  Quarter-Sessions. 

Order  of  two  justices  adjudged  B.  to  be  the  place  of  his  last  legal  settlement, 
these  are  therefore  to  require,  &c.  to  receive  him  till  the  next  Quarter-Sessions,  which 
was  confirmed  by  order  of  sessions.  Both  orders  being  returned  upon  a  certiorari 
were  quashed  per  Curiam. 

Regina  v.  Turner. 

Return  to  certiorari  quashed  quia  record  not  well  described.     Vide  Barnardiston 

V.  Fouliger,  antea,  125. 

Certiorari  to  remove  an  indictment  versus  A.  and  B.  and  the  indictment  returned 
as  versus  A.  B.  and  C.  it  appeared  by  affidavit  that  C.  was  dead,  but  that  was  not 
made  part  of  the  record,  the  Court  said  the  description  of  the  indictment  must  be 
exact,  and  ergo  quashed  it. 

[163]    Parker  v.  Langley. 

Middlesex,  ss.    Case  for  malicious  holding  to  bail  in  a  civil  action  declared  ill  on 
demurrer  for  want  of  shewing  what  became  of  the  first  action.      10  Mod.  145,  209. 

Parker  Chief  Justice  delivered  the  resolution  of  the  Court. 

The  plaintiff  declared  that  the  defendant,  maliciously  designing  to  oppress  her, 
and  cause  her  to  be  held  in  prison  for  want  of  bail,  and  to  deter  her  friends  and 
neighbours  from  becoming  manucaptors  for  her,  Trin.  10  Anns  prosecuted  a  bill  of 
Middlesex  out  of  the  Queen's  Bench  against  the  now  plaintiff,  at  his  the  defendant's 
suit  in  a  plea  of  trespass,  acetiam  billfe  ipsius  Will'i  veisus  prajfat'  Francisca'  pro 
cent'  libris  super  assumption'  secundum  consuetud'  Cur',  &c.  exhibend',  and  22  June 
the  same  year  false  et  maliciose  et  absque  aliqua  justa  vel  probabali  causa  caused 
and  procured  her  to  be  arrested  thereupon,  and  kept  in  prison  for  three  days  and 
nights  for  want  of  manucaptors,  ubi  revera  at  the  time  of  taking  out  the  said  bill 
of  Middlesex,  or  at  the  time  of  the  said  arrest,  he  had  not  aliquam  legitimam  causam 
actionis  versus  praed'  the  now  plaintiff,  ad  damnum  cent,  librar'.  The  defendant 
demurs,  and  amongst  other  things  shews  for  cause,  that  the  plaintiff  had  not  shewn 
in  what  manner  the  said  W.  prosecuted  his  said  suit,  or  whether  the  said  suit  be  dis- 
continued or  yet  depends  undetermined,  or  whether  the  said  Frances  were  any  way 
discharged  or  acquitted  therefrom,  or  what  was  done  upon  the  said  arrest. 

[164]  The  plaintiff'  has  joined  in  demurrer. 

And  we  are  all  of  opinion  that  the  declaration  is  insufficient,  for  not  shewing  what 
became  of  the  said  former  suit  now  complained  of. 
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The  applying  in  a  civil  action  to  a  Court  of  Justice  for  satisfaction  or  redress  has 
been  so  much  favoured,  that  no  action  has  ever  been  allowed  against  a  plaintiff  for 
such  suit  singly  and  directly,  on  pretence  of  its  being  false  and  malicious. 

In  the  most  odious  of  all  actions,  appeal  of  death,  and  in  the  most  odious  case  a 
conspiracy  to  bring  it,  an  action  of  conspiracy  was  never  brought  against  the  plaintiff 
in  the  appeal,  but  only  against  the  prosecutors,  and  all  the  writs  in  the  register  run 
procuravit. 

An  action  upon  the  case  has  not  yet  succeeded  (whatever  in  special  cases  they 
must  do)  but  only  where  the  plaintiff  in  the  first  suit  made  the  course  of  the  Court, 
requiring  special  bail,  a  pretence  for  detaining  another  in  prison,  and  where  the 
malice  was  so  specially  charged,  that  it  appeared  that  the  end  of  the  arrest  was  not 
the  expectation  of  benefit  to  himself  by  a  recovery,  but  a  design  of  imprisoning  the 
other. 

Therefore,  to  support  the  present  action,  it  must  be  shewn  that  the  former  was 
both  false  and  hopeless,  and  merely  for  another  purpose.  [165]  Now  as  the  plaintiff 
has  declared  here  of  a  suit  begun  to  a  very  ill  purpose  indeed,  and  as  she  says  with- 
out cause,  and  stopping  there,  considering  under  what  uncertainty  she  has  left  it, 
since  it  may  stand  in  any  one  of  these  postures,  some  of  which  are  actionable  and 
some  not,  for  ought  appears  it  may  be, 

1.  That  the  suit  is  determined,  and  either. 

1.  The  plaintiff  prevailed,  and  has  his  judgment. 

2.  The  defendant  discharged. 

1.  By  discontinuance. 

2.  By  nonsuit. 

3.  By  judgment. 

2.  The  suit  may  be  deserted,  and  the  plaintiff  never  declared  upon  it  or  proceeded 
further. 

3.  It  may  be  still  regularly  going  on,  and  consequently  the  event  be  uncertain, 
whether  the  plaintiff  shall  in  due  time  recover  his  demand  or  fail. 

1.  If  the  suit  be  determined  in  favour  of  the  plaintiff,  this  is  colour  for  his  action. 
[166]  2.  In  favour  of  the  defendant,  there  may  be  room  when  the  suit  appears 

not  just,  to  enquire  how  far  it  was  malicious  and  oppressive,  and  designed   for  a 
wicked  purpose. 

2.  If  it  be  deserted. 

It  is  the  case  whereupon  most  of  the  actions  have  been  founded,  for  when  a  man 
arrests  another  and  keeps  him  in  prison  for  want  of  bail,  and  whether  he  has  either 
got  bail  or  his  body  to  answer,  never  proceeds  further,  it  very  properly  lets  in  an 
averment,  that  the  imprisoning  the  other  was  the  full  design  of  the  writ,  and  not  any 
expectation  or  hopes  of  success;  nay  it  is  in  some  sort  an  owning,  that  he  sued  not 
to  redress  himself,  but  to  oppress  the  other,  since  when  that  end  is  attained  by 
imprisoning  the  other,  he  proceeds  no  further. 

But  when  the  suit  is  neither  determined  nor  deserted,  but  is  regularly  going  on, 
it  is  too  early  to  say  it  is  false  or  hopeless,  and  nothing  could  be  more  disorderly  and 
out  of  course,  than  to  try  in  a  collateral  action  what  will  be  the  event  of  a  suit,  which 
is  yet  sub  judice  and  regularly  proceeding. 

And  then  the  consequence  is  plain,  that  the  plaintiff  in  this  action  must  shew  the 
former  suit  to  be  determined,  and  determined  in  her  favour,  or  deserted,  to  let  her 
into  the  averment  of  its  being  false  and  malicious. 

[167]  It  is  the  answer  given  to  the  King  by  all  the  Judges  of  England,  quod  nulla 
sequet'  pcena,  non  intelligitur,  &c.  quousque  terminetur,  et  tunc  amerciamentum 
Regi. 

For  which  reason  the  first  words  shew  only  nothing  can  be  done  against  the 
plaintiff  pending  the  false  suit,  non  intelligitur  to  be  quousque  terminetur,  which 
holds  to  this  day. 

The  last  shew  why  he  should  not  be  punished  after,  and  this  holds  too,  except  in 
some  special  cases,  where  satisfaction  is  .sought  not  directly  for  the  suit,  but  for  the 
holding  to  bail  or  some  special  oppression,  where  the  suit  is  only  made  a  pretence  for 
it.     Dyer  22.5,  in  Lmcl  Beaucham2>'s  case. 

It  is  indifferent  to  say  whether  an  action  be  true  or  false,  quaradiu  secta    pende 
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indiscussa.  My  Lord  Hobart,  who  carries  actions  for  malicious  suits  farther  than  any 
one  either  before  or  since,  yet  allows  this  rule. 

lilt'  IVaterer  v.  Freeman,  Hob.  266.  He  lays  it  down  as  his  first  caution  in  those 
actions,  that  the  new  action  is  not  to  be  brought  till  the  first  be  determined,  because 
(says  he)  till  that,  it  cantiot  appear  to  be  unjust. 

Which  he  observes  to  be  the  reason  given  by  the  Judges,  2  R.  3,  9,  and  he  says 
the  reason  is,  that  a  writ  of  conspiracy  lies  not  till  the  defendant  be  acquitted,  but  of 
that  [168]  it  is  but  one  rea.son,  unless  he  take  acquittal  in  a  loose  sense,  as  it  is  a 
determination  of  the  prosecution,  as  I  believe  he  did,  and  it  might  be  shewn  many  of 
the  ancients  did. 

This  holds  equally  in  criminal  prosecutions,  M.  5  Jac.  B.  R.  Arundel  v.  Arundel, 
Yelv.  116.  Action  for  exhibiting  an  indictment,  shews  not  what  became  of  it,  and 
therefore  exception  taken  to  the  declaration,  because  if  nothing  was  done  upon  it,  the 
plaintiff  would  clear  himself  too  soon,  viz.  before  the  fact  tried,  which  would  not  be 
convenient,  quod  fuit  concessura. 

Objection  :  There  are  cases  where  it  has  not  been  shewn  the  former  prosecution 
was  determined,  and  yet  the  plaintiff  had  judgment,  though  the  exception  was 
taken. 

1.  On  judgment. 

Mich.  12  Car.  2,  B.  R.  Wine  v.  Ware,  Sid.  15. 

In  an  action  for  a  malicious  indictment,  exception,  it  is  not  shewn  that  either  he 
was  acquitted,  or  that  ignoramus  was  returned  upon  the  bill. 

2.  On  an  action. 

Pasch.  21  Car.  2,  B.  R.  Skinner  v.  Guntm  el  Al\  Saund.  228. 

[169]  Action  for  malicious  holding  to  bail,  non  culp.  pleaded,  and  verdict  for  the 
plaintiff,  and  exception  taken  that  he  shewed  not  the  former  suit  determined  by  non- 
suit, &c,  or  verdict  against  the  plaintiff,  and  without  that  he  had  begun  his  suit  too 
hastily  ;  yet  in  both  these  cases  the  plaintiff  had  judgment. 

Resp.  The  answer  to  the  exception  in  both  these  cases  was,  that  it  was  aided  by 
the  verdict,  but  both  of  them  allow  it,  at  least  do  not  disallow  it  on  demurrer. 

In  the  first  the  reason  is  thus  assigned  by  Twisden  Justice,  the  jury  having 
found  it  to  be  false  and  malicious,  it  is  well  enough,  otherwise  (as  it  seems)  on 
demurrer. 

In  the  latter  the  answer  is  set  down  thus  in  Saunders,  perhaps  a  good  exception 
on  demurrer,  but  cleared  by  verdict,  and  in  the  report  of  that  case  in  2  Keble  467,  it 
is  expresly  said,  that  the  plaintiff  ought  to  give  in  evidence  what  became  of  the  first 
action. 

So  that  the  cases  are  rather  farther  authorities,  that  the  former  suit  must  be 
shewn  to  be  determined  before  this  action  be  maintainable. 

Objection  :  The  report  of  that  case  in  Vent.  12,  19. 

[170]  The  Court  inclined  to  disallow  the  exceptions,  because  the  ground  of  the 
action  is  the  malicious  holding  to  bail. 

Resp.  Whether  well  or  ill  done,  to  hold  him  to  bail  depends  upon  the  event  of 
the  suit. 

That  answer  is  not  sufficient. 

Unless  it  be  used  as  an  argument  that  the  verdict  would  cure  it,  because  finding 
false  and  malicious  et  ea  intentione,  only  to  oppress  the  now  plaintiff  and  detain  him 
in  prison,  and  without  any  probable  cause,  imply  they  were  satisfied  that  the  suit 
was  over  and  determined  against  the  party,  or  quitted  by  him. 

Objected  that  in  the  latter  part  of  that  report  in  Saunders,  the  Court  did  not 
regard  whether  it  was  determined  or  no,  for  if  the  defendant  would  have  advantage 
of  that  he  ought  to  shew  it,  but  now  he  has  passed  that  advantage. 

Resp.  This  is  odd  and  almost  repugnant,  indeed,  if  it  were  determined  by  judg- 
ment for  the  now  defendant  to  recover,  he  might  well  enough  plead  it  in  bar. 

But  if  it  was  yet  pending,  how  must  he  plead,  if  it  would  be  but  in  nature  of  a 
temporary  bar,  saying  that  the  falsity  and  malice  is  not  yet  examinable,  and  why,  be 
cause  it  is  yet  depending,  i.e.  is  yet  as  the  [171]  plaintiff  has  described  it  to  be,  who 
has  shewn  it  to  be  begun  and  not  ended,  which  surely  is  not  necessary  for  the 
defendant  to  shew,  but  the  plaintiff  who  has  shewn  it  to  be  begun,  and  would  take 
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advantage  of  the  falsity  and  malice,  ought  to  shew  such  a  change  in  the  state  thereof 
as  is  necessary  to  intitle  him  to  alledge  falsity  and  malice,  which  in  a  suit  still  carry- 
ing on  he  cannot  do. 

And  I  cannot  but  say  on  this  occasion,  I  think  that  great  man  and  accurate 
reporter  a  little  too  tenacious  in  that  case,  and  being  over  fond  of  his  objection,  he 
has  not  set  forth  the  full  strength  of  the  answer  given  to  them,  for  he  persists  that 
though  aii  action  upon  the  case  would  lie  against  the  single  defendant  upon  the  case 
there,  yet  the  action  there  brought  was  not  maintainable,  which  he  says  was  an  action 
of  conspiracy,  by  virtue  of  the  words  conspiratione  inter  praehabita ;  2  Keb.  476,  has 
preserved  the  plainest  answer  in  the  world  given  to  him,  that  though  the  words  of 
the  declaration  be  the  same,  yet  whether  the  action  be  conspiracy  or  ease  would  be 
determined  by  the  title,  which  is  certainly  true,  and  removes  all  doubts  in  that  case, 
for  the  title  in  conspiracy  is  de  pl'ito  transgr'  et  conspirationis  contra  formam  ordina- 
tionis  in  hujusmodi  casu  provis'.  East.  124.  M.  3  Jac.  1,  292,  Slnckdale  v.  Fisher,  the 
same  adding  the  word  edit'  and  so  long  ago  as  M.  13  Ed.  2,  401.  W.  de  Blampayn 
et  al'  attach'  fuer'  ad  respond'  W.  Bartale  de  pl'to  conspirationis  et  transgressionis, 
omitting  contra  formam  ordinationis. 

[172]  And  in  that  case  of  Skinner  awl  Giinion,  the  title  is  de  pl'ito  transgressionis 
super  casum,  which  could  not  be  turned  into  another  action  by  the  declaration  ;  where 
the  title  is  in  one  action,  the  declaration  cannot  make  it  another,  if  the  title  be  case, 
the  declaration  cannot  make  it  debt,  but  may  make  it  a  fatal  variance  ;  but  in  this 
case  it  would  not  do  even  that,  but  all  would  be  well  enough,  and  so  it  is  adjudged 
in  Cranhank's  case,  2  B.  R. 

This  by  the  bye.     To  return. 

It  would  be  improper  to  require  the  defendant  to  plead  the  former  suit  pending, 
which  neither  denies  the  falsity,  malice,  or  any  other  fact  alledged  in  the  declaration, 
nor  avoids  it. 

Indeed  if  the  plaintiff  say  the  suit  is  determined,  or  deserted,  it  is  a  proper  answer 
to  shew  it  prosecuted  and  depending,  or  falsifying  the  declaration,  but  otherwise  it 
speaks  not  to  the  point. 

Objection  :  There  are  other  cases  where  it  is  not  set  forth  what  became  of  the 
first  suit,  and  no  exception  taken  ;  but  the  plaintiff  had  judgment. 

1.  Gray  v.  Day,  2  Jones  132.     Raym.  418. 

Malicious  citation  of  churchwarden  in  the  Ecclesiastical  Court  to  account,  seems 
that  he  had  given  in  his  accounts  before,  and  the  pa[173]-ri3h  allowed  them ;  not 
set  forth  what  became  of  the  prosecution. 

Resp.  After  a  verdict. 

2.  Draw  v.  Swain,  Sid.  429.     2  Keb.  546. 

Action  for  that  the  defendant  having  caused  the  plaintiff  to  be  arrested  upon  a 
bill  of  privilege  at  his  suit,  where  no  sum  is  mentioned,  to  the  intent  to  deter  people 
from  being  his  bail,  falsfe  and  raaliciose  dixit  to  the  bailiff  of  Westminster  who  had 
arrested  him,  that  his  cause  of  action  was  6001.  &c. 

The  defendant  pleaded,  that  the  plaintiff  was  indebted  to  him  401.  and  traverses 
the  saying,  the  cause  of  action  was  6001.  verdict  for  the  plaintiff. 

Not  said  what  became  of  the  first  suit. 

Resp.  1.  After  verdict. 

2.  He  admitted  that  he  designed  not  the  suit  for  recovery  of  more  than  401.  for 
that  is  all  he  pretends  he  was  indebted,  so  he  has  yielded  the  pretence  of  6001.  due 
to  be  false. 

3.  Stovers  v.  Damington,  2  Keb.  753. 

For  malicious  holding  to  bail  on  acetiam  1001.  super  se  assumpsit,  plea,  cause 
of  suit  [174]  breach  of  covenants  in  a  deed,  whereby  he  was  endamaged  1001. 

On  demurrer  Court  held  breach  of  covenant  no  excuse. 

No  exception  that  he  shews  not  what  became  of  the  first  suit. 

Resp.  reason  why  the  plaintiff  ought  to  shew  the  first  suit  determined  or  quitted, 
is  to  let  him  in  to  alledge  falsity  or  malice. 

Here  the  plea  (juits  it,  owns  it  false  and  hopeless,  so  that  the  defect  of  the  declara- 
tion is  cured  by  the  plea. 

For  when  the  party  owns  he  cannot  succeed  in  it,  it  is  no  matter  what  is  become 
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of  it;  all  the  other  cases  on  malicious  actions  which  are  reported  shew  the  suit  at 
an  end,  or  deserted. 

H.  36,  37  Car.  2.     1  Jac.  c.  13,  fFebster  v.  Haigh,  3  Lev.  210. 

Arrest,  et  quousqiie  he  gave  warrant  of  attorney  to  confess  judgment,  so  could 
be  no  trial  in  that  action,  the  suit  was  at  an  end. 

Trin.  29  Car.  2,  B.  R.  Collins  v.  Beale,  9  Keble  781. 

Case  for  malicious  arrest  upon  a  writ  of  privilege,  it  was  observed  that  the  first 
writ  was  26  May  28  Car.  2,  and  the  declaration  in  [175]  the  action  which  com- 
plained of  it,  is  of  Trin.  terra  following. 

I  know  not  whether  these  actions  have  not  in  some  measure  been  allowed  upon 
the  reason  of  the  statute  of  8  Eliz.  c.  2,  so  that  what  that  Act  declares  to  be  injustice 
and  vexatious,  and  orders  a  judgment  to  be  given  for  costs  and  damages  thereupon, 
should  afterwards  be  likewise  in  those  cases  at  the  election  of  the  party,  or  in  other 
like  cases  to  be  the  foundation  of  an  action  upon  the  case  to  recover  damages,  and 
that  statute  enacts  that  the  defendant  shall  have  costs  and  damages  awarded  him,  if 
the  plaintiff  declares  not  within  three  days  after  bail  put  in  the  cases  within  the  statute. 

Therefore  I  will  state  it  a  little  more  fully  as  it  is  upon  the  record,  Trin.  28  Car.  2, 
Rot.  38.  The  plaintiff  declared  that  the  defendant,  clerk  of  Sir  Robert  Henley, 
nequiter  et  maliciosfe  intendens  praefat'  Joh'em  Collins  sub  colore  &  prtetextu  legalis 
processus  i:idebit6  et  injuste  vexare  et  opprimere,  ac  de  lib'tate  sua  deprivare,  &c. 
caused  the  plaintiff  to  be  arrested  upon  a  writ  of  privelege,  ac  etiam  pro  501.  where- 
upon he  was  detained  in  prison  a  whole  day,  ea  intention  to  force  him  by  a  duress  of 
imprisonment  to  certain  unjust  agreements  and  compositions  with  the  said  Beale,  or 
to  find  maximfe  sufficien'  manucaptor',  ubi  revera  the  said  Collins  was  not  indebted, 
&c.  nor  had  the  said  Beale  any  just  cause  of  action,  et  nee  prajd'  E.  Beale  in  praed' 
term'  Pasch.  ret'  prsecepti  pned'  seu  unquam  postea  hucusque  in  [176]  aliquo  hujus- 
modi  pi'ito  seu  acLiune  v.  praed'  J.  C.  narravit.  Upon  demurrer  judgment  is  for  the 
plain  tifl'. 

Here  is  a  special  design  charged,  and  here  is  that  end  of  imprisoning  the  now 
plaintiff  attained,  and  then  the  party  lies  by,  and  proceeds  no  further. 

He  that  imprisons  another,  and  goes  not  on  with  a  fresh  pursuit,  gives  sufficient 
ground  for  the  other  to  alledge  it  to  be  only  for  vexation,  and  if  he  doth  not  go  on, 
nor  make  that  first  step  which  is  always  in  his  power,  he  shall  not  skreen  himself 
from  the  other's  demanding  satisfaction,  nor  force  the  other  to  wait  the  event  of  a 
suit  he  will  not  take  a  step  in. 

Clerks  of  the  office  both  of  them,  and  therefore  the  plaintiff  would  compel  the 
defendant  to  plead  in  the  same  term  the  writ  was  returnable.     So  are  the  precedents. 

Asht.  40,  pi.  23,  querel'  minime  prosequat  fuit,  sed  earn  prosequi  penitus  cessavit 
et  reliquit. 

Bro.  Red.  61,  ad  prox'  curia'  praed'  J.  quer'  praed'  ulterius  prosequi  noluit,  sed 
actionem  ill'  penitus  reliquit. 

Rob.  90,  91,  ad  quem  diem  (the  day  of  return)  the  now  defendant  breve  illud 
ult'  prosequi  noluit,  sed  ac'  con'  ill'  penitus  reliquit. 

[177]  Some  late  collections  of  the  sweepings  of  attorneys  closets,  good  and  bad 
without  distinction,  nay  some  of  them  omit  it,  but  these  are  no  rules  to  go  by. 

And  the  requiring  this  brings  no  inconvenience  on  a  person  oppressed,  but  only 
puts  every  thing  in  its  proper  place  and  order. 

If  a  suit  is  brought  against  a  man  maliciously,  to  hold  him  to  bail,  and  detain 
him  in  prison,  and  the  plaintiff  will  not  proceed,  an  action  of  reparation  will  be 
immediately  ;  the  first  plaintiff  confesses  in  effect  the  business  of  the  suit  to  be  over, 
and  that  he  hath  no  further  expectations  from  it. 

If  he  declares,  that  presumption  is  at  an  end,  but  then  the  defendant  may  plead 
and  force  him  on  to  judgment,  unless  the  plaintiff  determines  it  by  nonsuit  or 
discontinuatice,  and  then  the  defendant  is  ripe  for  his  action. 

But  to  suffer  an  action  for  the  falsity  and  malice  of  the  suit,  while  the  party  is 
regularly  carrying  it  on,  is  a  very  wrong  anticipation  of  the  trial,  and  hazards  plainly 
the  bringing  on  a  great  absurdity,  that  A.  shall  justly  and  duly  prosecute  an  action 
against  B.  and  recover  1001.  against  him,  and  yet  B.  being  too  quick  for  him,  recovered 
damages  for  the  falsity  of  the  action. 

K.  B.  XXII.— 10* 
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Objection  :  They  may  happen  upon  a  nonpros  or  nonsuit  of  judgment,  not  upon 
the  [178]  merits,  and  much  more  where  the  plaintiff  happened  not  to  declare 
immediately.     Resp.  1,  as  to  the  nonsuit. 

While  the  prosecution  goes  on,  it  stands  indifferent  whether  true  or  false,  and  the 
effect  of  contrary  verdicts  is  manifest,  but  where  the  cause  is  over,  and  there  can  be 
no  trial,  the  bare  possibility  of  a  new  suit  shall  not  oust  the  other  of  his  action  ;  after 
nonsuit  in  appeal  there  might  be  a  conviction  of  felony  upon  an  indictment. 

But  if  no  indictment  were  found,  conspiracy  lay  the  mean  time,  and  there  is  a 
writ  in  the  Reg.  135,  upon  acquietat'  recessit  framed  for  that  case,  as  there  appears, 
Mich.  17  E.  2,  509. 

In  conspiracy  on  nonsuit  before  declaration  on  appeal,  where  there  was  no  acquittal 
because  nothing  to  arraign  the  now  plaintiff  upon. 

Exception  :  He  may  at  another  time  be  attainted  of  the  same  crime,  and  in  con- 
spiracy cannot  be  (yet)  said  to  be  quit  of  a  thing  whereof  he  may  be  attainted. 

Resp.  You  shall  not  by  possibility  oust  us  of  an  action  where  we  directly  alledge, 
that  you  have  made  such  false  claim,  and  then  go  over  to  another  exception. 

2.  As  to  the  deserting  the  suit,  it  amounts  to  a  yielding  that  he  has  no  hopes 
from  it,  and  [179]  the  Court  will  not  presume  there  will  ever  be  any  more  done 
upon  it. 

Smith  v.  Cranshaw.     A  stronger  case. 
Sir  W.  Jones,  93. 

Action  upon  the  case  for  a  malicious  prosecution,  where  it  was  found  that  the 
now  plaintiff  was  committed  upon  bail  to  appear  at  the  next  assizes,  and  there  he  was 
(not  tried  and  acquitted)  but  delivered  by  proclamation. 

Here  the  prosecution  was  deserted  and  given  up,  and  the  action  held  well  to  lie, 
tho'  there  was  an  indictment  in  being,  and  no  acquittal. 

There  is  much  stronger  reason  to  maintain  an  action  for  a  malicious  holding  to 
bail,  if  the  plaintiS'  desert  his  cause,  and  decline  proceeding,  though  he  be  not  actually 
nonprossed. 

But  here  only  the  commencement  of  a  suit  is  shewn,  and  no  end  of  it,  nor  any 
default  assigned  in  the  plaintiff  in  carrying  it  on,  the  defendant  in  that  suit  is  too 
early  to  complain  of  its  being  false  and  malicious. 

Judgment  must  be  for  the  now  defendant. 

[180]    Case  of  the  Parish  Clerk  of  St.  Giles  Cripplegate. 

Rule  nisi  for  a  prohibition  to  a  suit  in  the  Ecclesiastical  Court  for  a  rate  for 
parish  clerk.     Fortesc.  239.     Salk.  536.     Fol.  168. 

An  assessment  of  4s.  per  ann.  was  laiil  upon  every  house,  to  be  paid  to  the  clerk 
who  libelled  for  it  in  the  Spiritual  Court. 

Sir  Peter  King  moved  for  a  prohibition,  and  a  rule  was  made  to  shew  cause  ;  but 
Parker  Chief  Justice  semble,  that  a  prohibition  ought  not  to  go,  for  this  rate  is  for 
the  more  decent  performance  of  divine  service,  and  within  the  same  reason  as  that 
for  washing  the  surplice,  and  he  could  hardly  maintain  an  action  for  it.  But  it  ought 
to  be  collected  by  the  churchwardens,  and  not  by  the  clerk  himself ;  issinb  semble  par 
tout  la  Court. 

GooDRiGHT  V.  Wright. 

Devise  to  S.  W.  and  her  issue,  with  remainder  over,  S.  W.  dies  in  the  life  of  the 
testator.  Quasre  whether  the  issue  can  take  by  purchase.  10  Mod.  369.  Will. 
Rep.  397. 

Ejectment,  the  jury  found  a  special  verdict,  that  John  Wood  being  seised  in  fee 
devised  the  lands  in  these  words,  viz.  "All  the  rest  of  my  goods  and  chattels  move- 
able and  immoveable,  not  before  given,  I  give  and  bequeath  unto  my  nephew  Edward 
Basil,  Rector  of  Dowderham,  and  him  I  appoint  my  whole  executor,  and  heir  of  all 
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my  lands  and  tenements  of  Caibius  Place  and  Smallacombe,  with  the  [181]  appur- 
tenances, as  foUowelh  ;  "  First  I  give  my  lands  in  Carbius  Place  and  estate  therein,  and 
my  land  of  Smallacombe  or  estate  in  that,  unto  my  cousin  Edward  Basil,  Susannah 
Wright,  and  Mrs.   Maigaret  Basil,  and  their  issue  lawfully  to  be  begotten,  and  for 

want  of  issue  in  them,  to  the  heirs  of  Edward  Basil  for  ever."     They  find  that 

Basil  and  Margaret  Basil  died  without  issue  postea  at  in  vita  testator'.  That  Susan 
Wright  died  also  in  the  testator's  life-time,  leaving  issue  the  defendant  Margaret 
Wright,  who  was  born  after  the  will  made,  and  before  the  testator's  death,  that  she 
died  afterwards  without  issue,  that  the  defendant  M.  W.  is  heir  at  law  to  Edward 
Basil,  that  upon  the  testator's  death  he  entered  and  was  seised  prout,  &c.  that  Richard 
Wood,  the  lessor  of  the  plaintifT,  is  brother  and  heir  to  the  testator,  and  entered  upon 
the  defendant's  possession,  and  being  seised  prout,  &c.  made  a  lease  to  the  plaintitf 
who  was  possessed  till  the  defendant  entered  upon  him,  &c.  Sed  utrum  super  totam 
materiam,  &c. 

Serjeant  Pengelly  for  the  plaintiff,  that  upon  the  words  of  the  will  here  is  a 
limitation  in  tail  to  E.  B.  remainder  in  tail  to  S.  W.  remainder  in  fee  to  the  heirs  of 
E.  B.  that  the  defendant  is  issue  of  S.  W.  and  heir  general  of  E.  B.  and  S.  W.  dying 
after  the  will  and  in  the  life-time  of  the  testator,  the  question  would  be  whether  the 
defendant  could  take  by  either  of  the  titles. 

[182]  He  insisted  that  a  will  must  be  considered  under  the  Statute  of  H.  8,  as  a 
conveyance,  and  that  there  must  be  a  donee  in  esse  at  the  time  the  limitation  is  to 
take  effect,  otherwise  it  would  be  void. 

When  the  first  devisee  dies,  the  issue  or  heir  (as  the  limitation  is)  cannot  take, 
because  there  are  no  words  to  give  them  an  immediate  interest,  but  only  in  con- 
sequence of  the  ancestor's  estate ;  if  the  ancestor  had  ever  taken,  it  would  have  been 
in  his  power  to  dispose  of  it,  and  thereby  prevent  any  thing  coming  down  to  the 
heir  ;  but  if  he  did  not,  then  the  heirs  would  have  it  by  descent. 

That  is  no  more  than  a  devise  to  a  man  and  the  heirs  of  his  body  begotten,  which 
only  derives  the  estate  over  to  them  as  included  in  him. 

That  this  is  an  intire  limitation,  and  the  word  issue  or  heirs  cannot  be  separated 
from  the  first  taker,  if  he  had  ever  taken  they  would  not  have  been  separated,  because 
that  would  have  lessened  his  estate,  and  made  him  only  tenant  for  life,  and  the  wor<ls 
must  have  the  same  construction  still. 

He  cited  cases  to  prove  that  these  are  words  of  limitation  only,  and  the  issue  or 
heirs  could  not  take  but  through  the  ancestor,  Plowd.  244,  24.5.  Brett  and  liigden's 
case,  rep.  105,  Shelli/'s  case,  155.  Record  of  Chedde's  case.  Cro.  Car.  258.  Carter  2, 
4,  5,  6.  [183]  Cro.  Eliz.  343.  Palmer  556.  Vent.  341.  2  Lev.  243,  244.  That  a 
limitation  to  a  man  and  his  heirs  generally  as  to  the  intireness  of  the  limitation. 

Sir  Peter  King  contra  :  That  Edward  Basil,  Rector  of  Dowderham,  and  E.  B.  after- 
wards named,  are  different  persons  for  any  thing  found  by  the  verdict,  and  if  so, 
there  is  an  estate  in  fee  standing  out  in  E.  B.  Rector  of  P.  against  the  plaintiff's  title. 
That  the  defendant  M.  W.  was  living  at  the  time  of  making  the  will,  and  by 
force  of  the  word  issue,  which  is  the  same  as  children,  shall  take  by  purchase  as 
jointenant  with  Margaret  and  Susan,  for  they  could  not  take  a  joint  estate  tail. 

That  the  Court  will  make  this  construction  rather  than  that  the  will  should  have 
no  effect.     Vent.  258. 

But  in  case  the  defendant  could  not  take  as  issue  of  S.  W.  yet  she  might  take  as 
heir  general,  10  E.  13,  and  that  in  this  case  the  heirs  of  E.  B.  are  not  words  of 
limitation,  but  purchase.  Regularly  where  the  ancestor  takes  an  estate,  and  an  estate 
is  given  by  the  same  conveyance  to  the  heiis,  they  are  words  of  limitation,  but  where 
an  estate  is  given  to  the  ancestor,  and  other  estates  intervene,  and  then  it  is  given  to 
the  heir  of  that  ancestor,  if  those  estates  do  not  determine  in  the  life  of  the  ancestor, 
the  heirs  may  take  by  purchase.     2  Roll.  Abr.  418. 

[184]  Since  the  general  rule  of  law  cannot  take  place  here,  such  construction  is  to 
be  made  as  may  support  the  intent.     Carter  4. 

Pangelly  (replication) :  That  of  2  Ed.  Basils  not  to  be  presumed,  the  first  part  of 
the  devise  is  only  a  general  direction,  which  is  more  particularly  explained  and 
declared  afterwards. 

Sir  Peter's  argument  would  overthrow  the  case  of  Brett  and  Rigden,  and  all  the 
other  cases,  which  notwithstanding  he  admits. 
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Here  are  proper  words  of  a  limitation  in  tail  at  common  law  used,  and  that  was 
the  testator's  intent,  therefore  they  shall  be  so  taken  in  a  will  ;  it  is  not  to  heir  for 
life,  and  then  to  issue,  but  an  entire  limitation,  which  is  the  strongest  case  possible. 

9  Co.  127,  King  and  Mailing,  2  Lev.  2.     Roll.  Abr.  539,  pi.  4.     Susan  Wright  and 
Margaret  Basil,  would  have  taken  a  joint  estate  for  life,  with  several  inheritances. 

The  case  in  2  Roll.  Abr.  418,  was  an  express  contingency,  but  you  cannot  make  a 
contingent  remainder  by  any  thing  subsequent  which  was  not  contingent  at  first,  and 
here  was  no  contingency  in  this  case. 

Parker  Chief  Justice  :  The  construction  Sir  Peter  King  seems  to  contend  for  is 
this,  that  the  intention  of  the  testator  was  to  give  the  lands  to  S.  W.  for  life,  and 
after  his  death,  then  to  his  issue,  but  when  the  estate  [185]  never  vests  in  the  ancestor, 
then  by  operation  of  law  those  two  estates  never  vest  in  the  ancestor,  that  operation 
of  law  cannot  take  place,  and  therefore  the  intention  shall  be  preserved,  and  the  issue 
taken  as  purchasers. 

Ulterius  consilium  prox'  termino. 

Jones  v.  Givin. 

10  Mod.  148,  214.  Salk.  15.  Action  upon  the  case  for  maliciously  procuring  H.  to 
be  indicted  lies  as  well  for  damage  by  expence,  as  by  scandal  or  imprisonment, 
though  the  indictment  be  insufficient.     Savill  and  Roberts,  Salk.  15. 

In  pl'ito  transgr'  super  casum,  &c.     In  ter'  Trin.  11  Annae,  B.  R.  Rot.  326. 

Parker  Chief  Justice  delivered  the  opinion  of  the  Court. 

The  plaintift'  declares  that  whereas  he  is,  and  hitherto  all  his  life  has  been  a  good 
man,  who  observed  and  kept  the  laws,  and  living  honestly  gained  the  love  of  all  his 
neighbours  legitime  exercendo  the  faculty  of  a  badger  of  corn  and  grain,  the  defendant 
prgemissor'  non  ignarus,  sed  machinans  et  maliciose  intendens  to  deprive  him  of  his 
happy  estate,  to  bring  him  into  trouble,  and  cause  him  to  spend  great  sums  of  money, 
at  the  General  Quarter-Sessions  held  at  Monmouth  for  the  town  of  M.  15  October, 
10  Annse,  false  et  maliciosfe  indictari  procuravit  et  causavit  de  eo  quod  ipse  1  Augusti 
10  Annaj,  and  divers  other  times,  &o.  exercuisset  et  occupavisset  facultat 'emptor'  et  ven- 
ditor' frumenti  et  grani,  Anglice  the  faculty  of  a  badger  of  corn  and  grain,  [186]  the  same 
John  at  any  Quarter-Sessions  of  the  Peace  before  the  justices  of  the  peace  of  the  county 
of  Monmouth  aforesaid,  ad  facultat'  ill'  non  admiss'  vel  assignat'  (that  is  not  licensed) 
contra  pacem  et  contra  formam  statuti,  which  indictment  the  Queen  for  certain  causes 
caused  to  come  before  herself  to  be  determined,  &c.  where  the  now  plaintiff  pleaded 
not  guilty,  and  the  issue  was  thereupon  joined,  et  taliter  superinde  process'  fuit  quod 
ad  15  Pas.  hoc  termino  prsefat'  the  plaintift"  per  Cur'  hie  de  prajmissis  acquietat'  fuit, 
quorum  prsemissor'  pretextu  the  plaintiff  non  solum  in  bono  et  felici  statu  suo  prsed' 
magnopere  lapsus  et  deterioratus  existit,  verum  etiam  magnas  denariorum  summas  et 
labor'  in  defensione  et  exoneratione  sui  ipsius  in  hac  parte  expendere  et  erogare 
coactus  et  compulsus  fuit,  to  his  damage  of  1001. 

The  defendant  demurs,  and  has  insisted  on  several  exceptions  to  the  declaration, 
and  upon  one  point  of  law. 

The  exceptions  to  the  declarations  are  four. 

1.  Exception  is  what  he  has  assigned  as  one  cause  of  demurrer,  that  it  is  not 
alledged  that  the  indictment  was  procured  by  the  defendant  to  be  exhibited  sine 
aliqua  rationabili  causa. 

2.  Exception,  it  is  not  averred  that  the  plaintiff  was  licensed,  which  is  likewise 
shewn  for  cause  of  demurrer. 

[187]  3.  Exception,  it  appears  not  that  he  has  been  acquitted  of  the  fact  by 
verdict,  but  the  indictment  might  be  quashed,  and  he  should  have  said  not  only  that 
he  was  acquietatus,  but  that  he  was  legitinio  modo  acquietatus,  or  secundum  legis 
cursum,  which  imports  an  acquittal  by  verdict,  as  appears  F.  N.  B.  114  G. 

4.  Exception,  that  as  this  declaration  is,  here  appears  probable  cause,  for  he  has 
alledged  that  he  used  the  faculty  of  a  badger,  which  is  all  the  affirmative  part  of  the 
indictment,  and  he  having  licence  must  be  shewn  on  the  defendant's  part. 

The  point  of  law  insisted  on  is 
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That  this  indictment  is  insufficient,  and  no  judgment  could  be  given  upoti  it 
against  the  now  plaintiff,  and  therefore  the  action  grounded  upon  it  is  not  maintainable. 
Of  the  several  points,  the  matter  of  law  and  this  first  exception  to  the  declaration 
deserve  the  most  consideration,  but  however  I  will  take  them  in  the  order  they 
are  stated. 

As  to  the  declaration  ad  primam,  I  do  agree,  it  is  a  circumstance  necessary  to  the 
maintaining  of  this  action,  that  the  indictment  was  preferred  without  cause. 

For  if  there  were  what  is  usually  called  a  probable  cause,  nay  if  there  be  a  fair 
and  reasonable  account  given  how  a  complaint  came  to  be  made  to  a  magistrate,  which 
pro-[188]-duced  an  indictment,  though  it  fall  short  of  probability  of  guilt  in  the  party 
accused,  this  action  will  not  lie.  M.  5  Jac.  B.  K.  Cox  v.  IVirral,  Cro.  Jac.  193,  pi.  19. 
Yelv.  105.  Roll.  Abr.  113  (Q),  pi.  2.  Action  for  maliciously  preferring  against  the 
now  plaintiff  an  indictment  for  the  rape  of  one  A.  an  infant,  whereupon  he  was 
arraigned  and  acquitted,  the  defendant  pleads  that  A.  was  his  daughter  of  the  age 
of  eight  years,  and  came  to  him  with  tears,  complained  that  the  plaintiff  had  ravished 
her  ;  that  thereupon  he  immediately  complained  to  a  justice  of  the  peace  and  carried 
her  with  him,  that  the  justice  sent  for  the  plaintiff,  and  upon  examination  of  the 
cause  bound  the  plaintiff  to  appear  at  the  next  assizes,  and  the  defendant  to  prosecute 
him  ;  whereupon  the  defendant  went  to  the  assizes,  and  to  save  his  recognizance 
preferred  an  indictment  of  rape  against  the  plaintiff,  which  was  found,  that  he  carried 
his  daughter  to  the  assizes  to  give  evidence  prout  ei  bene  licuit. 

In  this  case  though  there  was  no  averment  that  any  rape  was  committed,  and  it 
must  be  understood  as  Rolle  in  express  terms  puts  it,  that  none  was  committed. 

Though  it  would  not  be  just  cause  to  arrest  a  man  for  felony  without  an  averment 
that  a  felony  was  committed. 

Though,  as  Mr.  Justice  Crook's  opinion  was,  the  father  seemed  too  credulous  to 
cause  a  bill  of  indictment  to  be  preferred  upon  the  [189]  complaint  of  so  small  a 
girl.     Yet  the  justification  was  held  good. 

For  the  defendant  shews  how  by  degrees  lawful  and  justifiable  he  came  to  exhibit 
the  indictment. 

1.  That  it  was  a  complaint  of  his  daughter,  whom  nature  forces  him  to  pity,  and 
tenderness  of  age  frees  from  suspicion  of  malice. 

2.  He  hereupon  bruits  it  not  abroad,  but  applies  in  a  course  of  justice,  and  a  father 
could  do  no  less. 

3.  He  then  prefers  an  indictment  for  safety  of  his  recognizance. 

4.  The  crime  complained  of  is  what  is  usually  committed  in  secret,  and  on 
complaint  of  his  daughter,  though  it  be  but  conjecture,  he  might  well  exhibit  complaint 
to  a  justice  ;  so  that  I  hold  this  action  is  not  maintainable,  but  where  there  is  no 
probability  of  guilt,  nor  reasonable  cause,  nor  honest  occasion  of  complaint,  but  yet, 
though  this  must  be  the  case  to  maintain  the  action,  it  is  not  necessary  to  be  expresly 
alledged  in  the  declaration,  nor  need  the  plaintiff  use  the  words  sine  probabili  causa  or 
sine  rationabili  causa. 

1.  There  are  no  authorities  cited  that  these  words  are  necessary. 

[190]  2.  Multitude  of  precedents  are  without  it,  I  believe  far  the  greatest  number, 
unless  it  be  thought  that  the  common  preamble  of  the  plaintift''s  good  behaviour  and 
innocence,  and  then  going  on  with  priemissor'  non  ignar'  import  it. 

1.  That  it  is  not  necessary  to  be  proved,  and  neither  to  be  alledged. 

2.  It  is  here. 

But  thirdly,  the  true  and  full  answer  is  that  which  was  given  at  the  Bar,  that  the 
word  malieiose  imports  all  that  and  more,  and  is  the  proper  and  legal  term  to 
express  it  by. 

I  cannot  say  but  at  first  sight  this  may  appear  to  be  attended  with  some  difficulty. 

Malice,  as  is  commonly  said,  is  a  good  prosecutor,  and  where  there  is  just  ground 
of  prosecution,  malice  against  the  person  is  often  the  true  cause  of  laying  hold  of  it, 
and  yet  is  not  made  the  ground  of  an  action. 

To  this  I  sa}',  that  this  is  not  the  meaning  of  the  word  malieiose  in  its  proper  or 
legal  sense,  which  the  words  malice,  malicious,  or  maliciously,  bear  in  common  speech. 
Malice  in  common  acceptation  is  a  desire  of  revenge,  or  a  settled  anger  against  a 
particular  person,  and  in  like  manner  the  words  malicious  and  maliciously  are  applied  ; 
this  is  by  the  vulgar  use  of  the  words  in  English. 
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[191]  But  is  not  the  legal  sense,  taking  them  as  law  terms,  nor  the  proper  sense 
as  they  are  Latin  words. 

Malitia  is  the  abstract  of  malice,  there  it  imports  directly  wickedness,  and  is  the 
circumstance  of  an  ill  action,  which  cuts  off  all  excuses. 

A  man  may  do  an  ill  thing  ignorantly,  which  may  be  an  excuse  or  rashly,  which 
is  an  alleviation,  or  wickedly,  which  is  not  excuseable.  Malitia,  according  to  its 
etymology  speaks  the  last ;  amongst  the  Romans  it  imported  a  mixture  of  fraud  and 
of  that  which  is  opposite  to  simplicity  and  honesty,  and  so  it  does  in  the  civil  law. 

Cicero  has  a  distinction  of  it  in  his  third  book,  De  Nat.  Deorum,  No.  30.  Of  the 
divisions  in  the  edition  of  Grietor,  which  are  preserved  in  some  other  editions,  where 
he  says  si  rationem  hominibus  dii  dederunt,  malitia'  dederuut,  est  enim  malitia  versuta 
et  fallax  noeendi  ratio. 

But  without  multiplying  passages  I  will  just  mention  those,  where  the  word  is  so 
used  as  it  is  impossible  to  suit  with  that  sense,  which  the  English  word  malice  now  as 
with  us  in  common  parlance. 

1.  The  first  is  Cicero  De  Officiis,  lib.  3,  No.  18. 

[192]  He  speaks  of  some  who  had  unduly  obtained  a  will  in  Greece,  wherein  (to 
succeed  the  better)  they  had  named  some  of  the  most  powerful  men  at  Rome  heirs, 
with  whom  they  believed  it  to  be  fraud,  yet  not  having  been  privy  to  it,  though  they 
might  take  advantage  of  the  hardship  thus  given,  he  expressing  the  dislike  of  this  has 
these  words, 

Mihi  quidem  etiam  vere  hfereditates  non  honestse  videntur,  si  sint  maliciis, 
blanditiis,  oifieiorum  non  veritate  sed  simulatione  quaesitfe. 

2.  The  second  in  the  civil  law,  there  it  has  much  the  same  import  as  dolus  malus. 

Dig'  lib'  2,  tit.  13,  lex  8,  ubi  exigitur  argentarius  rationes  edere cum  dolo 

malo  non  exh'et,  and  then  it  explains  where  and  what  not  giving  an  account  shall  be 
said  dolo  malo  non  edit,  et  qui  raalicios^  edit,  et  qui  in  toto  non  edit,  that  is  that 
cashier  is  guilty  of  dolus  malus  in  not  giving  his  accounts,  both  who  gives  them 
maliciously,  and  conceals  part. 

3.  The  third  thing  is  one  of  our  own  Acts  of  Parliament,  and  that  is  stat.  25  H.  8, 
c.  3,  for  taking  away  clergy  in  certain  cases,  and  runs  thus :  Every  person  that  is  and 
shall  be  hereafter  indicted  of  petit  treason,  &c.  and  thereupon  arraigned  and  stand 
mute  of  malice  or  froward  mind,  or  challenge  peremptory  above  twenty,  &c.  shall 
lose  the  benefit  of  his  clergy. 

[193]  Where  it  is  not  possible  to  understand  malice  in  any  sense,  that  has  the 
least  relation  to  the  vulgar  notion  of  malice,  for  here  is  no  anger  or  desire  of  revenge 
against  another,  but  an  evidence  to  prevent  his  own  condemnation  ;  but  it  being  in 
defiance  of  the  publick  justice,  it  is  said  to  be  of  malice,  or,  as  that  seems  to  be 
explained  by  the  next  word,  of  the  froward  mind,  and  plainly  stands  in  opposition  to 
such  case  where  some  just  cause  can  be  assigned,  as  that  it  proceeded  from  madness, 
distemper,  or  other  disabilities,  which  in  our  books  are  called  the  acts  of  God,  other- 
wise, it  is  wickedness  and  frowardness  of  mind,  refusing  to  submit  to  the  Court  of 
Justice,  which  is  called  malice. 

In  short  malice  and  maliciously  I  take  to  be  terms  of  law  which  in  the  legal  sense 
always  exclude  a  just  cause. 

So  in  case  of  murder,  the  statutes  take  away  clergy  in  case  of  wilful  murder  of 
malice  prepense,  where  wilful  stands  in  opposition  to  accidental,  and  of  malice  to  cases 
of  reasonable  provocation,  such  as  might  move  an  honest  and  good  man  ;  and  the 
Court,  and  not  the  jury,  have  ever  determined  of  malice.  And  the  question  has 
always  been  with  or  without  cause  or  excuse,  and  therefore  that  which  is  only  malice 
implied  by  the  law,  perhaps  would  be  expressed  more  intelligibly,  at  least  more 
familiarly,  if  it  vvere  called  malice  in  a  legal  sense. 

[194]  So  that  Westminster  2,  c.  12,  which  provides  remedy  upon  acquittals  in 
malicious  appeals,  which  begins  Quia  multi  per  malitiam  volentes  alios  gravare 
procurant  falsa  appella  fieri  de  homicidiis,  my  Lord  Coke  in  his  comment,  2  Inst.  384, 
on  the  words  per  malitiam  says,  if  one  be  appealed  of  murder,  and  it  be  found  by 
verdict  that  he  killed  him  se  defendendo,  this  shall  not  be  said  to  be  per  malitiam, 
because  he  had  a  just  cause. 

Therefore,  when  it  is  here  alledged  to  be  false  and  malicious,  to  add  after  it  sine 
probabili  causa  would  be  but  tautology. 
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And  therefore  in  conspiracy  for  falsly  and  maliciously  indicting  a  man,  it  is  never 
laid  to  be  sine  ratioiiabili  or  probabili  cau.sa,  and  yet  a  reasonable  cause  is  as  much  an 
excuse  there,  as  in  an  action  upon  the  case.     22  Ass.  77. 

And  Stamford,  who  is  agreed  to  be  a  very  judicious  author,  in  his  Pleas  of  the 
Crown  172,  says,  he  who  is  charged  in  conspiracy  must  be  charged,  that  he  did  falsely 
and  maliciously  without  good  or  rightful  foundation,  where  the  last  words  are  only 
explanatory  of  what  he  understood  the  word  maliciously  to  import,  for  he  well  ktiew 
the  words  without  any  good  or  rightful  foundation  never  were  used  in  any  declaration 
for  conspiracy,  nor  indeed  were  proper  for  a  declaration  being  metaphorical ;  and 
these  observations  will  serve  to  explain  several  books  which' were  objected,  which  use 
the  like  expressions,  speaking  of  [195]  actions  upon  the  case,  intending  only  to  declare 
more  especially  what  is  included  in  the  word  maliciose,  which  therefore  I  shall  not 
take  particular  notice  of. 

Objected,  Low  v.  Berdmore,  Lev.  169.  Pas.  17  Car.  2,  B.  R.  in  other  books  Hob. 
881.  Raym.  135.  Sid.  261.  Declaration  that  the  plaintiff  falsii  et  maliciose  indicted 
the  plaintiff  of  a  rescue  ;  some  of  the  books  add  sciens  that  he  was  not. 

1.  Agreed  first,  where  one  is  indicted  for  a  bare  trespass,  action  will  not  lie; 
where  the  matter  of  the  indictment  is  scandalous,  or  is  to  be  punished  with  corporal 
punishment,  it  will. 

2.  That  if  the  count  were  only  false  et  maliciose,  the  action  would  not  lie,  but  if 
specially  averred  quod  scienter  fecit,  sciens  that  it  was  false,  and  purposely  to  draw 
him  into  trouble  and  put  him  to  expence,  perhaps  it  would  be  maintainable. 

1  Resp.  The  question  in  this  case  turns  not  on  the  probable  cause,  but  upon 
sciens  the  contrary  of  which  there  is  no  colour  to  make  necessary  to  support  an 
action. 

2.  They  doubted  whether  that  aggravation  sciens  would  support  an  action  for  a 
false  and  malicious  indictment  for  a  rescue,  because  it  was  not  a  matter  scandalous. 

But  since  Savill's  and  Robert's  case,  the  expence  upon  an  indictment  for  a  rescue  is 
as  [196]  good  a  ground  for  an  action  on  the  case,  as  the  slander  upon  an  indictment 
for  a  matter  scandalous. 

Objected,  some  other  cases  which  relate  to  actions  upon  the  case  for  false  and 
malicious  actions. 

Resp.  Perhaps  my  observation  on  Stamford  might  afford  an  answer  to  such  as 
have  been  cited. 

But  I  choose  to  say  there  is  a  great  difference  between  the  two  cases. 

1.  Because  the  demand  of  right  or  satisfaction  is  more  favoured  than  the  bringing 
to  punishment. 

An  action  is  to  recover  his  right,  or  satisfaction  for  it,  perhaps  his  subsistence. 

An  indictment  does  himself  no  good,  only  punishes  another,  and  there  is  a  ea.se 
which  goes  so  far  as  to  say,  that  to  indict  for  a  common  trespass  for  which  a  civil 
action  will  lie,  is  malice  apparent. 

Pas.  30  Car.  2,  C.  B.     2  Mod.  306.     Lord  Chief  Justice  North  not  named. 

And  it  is  observable,  that  in  actions  of  conspiracy,  in  cases  of  appeals,  the  plaintiffs 
in  appeals  never  were  made  defendants,  but  in  case  of  judgments  the  prosecutors  for 
the  most  part  were. 

[197]  2.  Because  if  the  action  is  false,  the  plaintiff  is  by  law  amerced,  and  the 
defendant  to  have  costs. 

And  therefore  my  Lord  Chief  Justice  Holt,  in  his  excellent  argument  in  Savill  and 
Roberts,  Mich.  10  \V.  3,  where  he  fully  states  the  difference  between  the  two  cases, 
said  that  in  case  for  a  malicious  action  the  plaintiff  must  shew  special  matter  which 
shews  malice,  for  else  an  action,  being  the  plaintiff's  seeking  and  demanding  advantage 
to  himself,  earrys  in  it,  1.  A  fair  and  honest  cause,  unless  the  recovery  be  utterly 
hopeless,  and  the  suit  without  some  other  design,  which  therefore  must  be  specially 
shewn. 

Ad  secundum  exceptionam. 

1.  It  is  not  necessary  nor  proper. 

The  fact  has  been  tried,  and  the  plaintiff  found  not  guilty  by  verdict,  which 
distinguishes  this  from  all  the  cases  cited. 

He  has  said  that  he  did  I'itimo  modo  use  the  faculty  of  a  badger,  and  few  of  the 
precedents  go  farther. 
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Objection  :  Case  against  an  attorney  for  falsly  and  deceitfully  entering  satisfaction 
upon  a  judgment  obtained  by  the  plaintiff,  should  aver  that  he  was  not  satisfied. 

[198]  Resp.  Else  it  is  no  damage ;  besides  satisfied  or  not  satisfied  is  totally 
indifferent. 

Ad  quartam  exceptionem. 

1.  The  true  point  of  this  accusation  was  not  the  bare  using  the  faculty  of  a  badger, 
but  the  using  it  unlicensed. 

Just  as  if  an  officer,  who  ought  to  take  the  oaths  and  test,  neglects  to  do  it,  he  is 
punishable  not  as  exercising  the  office,  but  as  exercising  it  unqualified  ;  and  if  any 
one  should  falsly  prosecute  an  officer  for  exercising  an  office  not  having  taken  the 
oath,  would  it  be  allowable  for  an  excuse,  and  a  reasonable  cause  for  his  prosecution, 
that  the  party  was  an  officer  1 

That  is  to  say,  that  all  the  officers  in  England  without  distinction  may  be  reason- 
ably prosecuted  for  not  having  qualified  themselves ;  the  case  is  the  same  of  all  the 
badgers  in  England. 

2.  He  does  not  only  say  that  he  used  the  faculty,  but  he  used  it  I'itimo  mode, 
which  cannot  be  a  just  cause  for  prosecution. 

Ad  tertiara,  acquietat'  imports  an  acquittal  by  verdict. 

And  the  difference  in  Fitz.  is  not  between  acquietatus  fuit  and  quietus  recessit, 
the  one  importing  an  acquittal  which  is  only  by  ver-[199]-dict,  and  the  other  a 
dismission,  as  in  the  case  there,  upon  a  nonsuit  in  appeal. 

Where  by  the  way  may  be  observed  by  the  nonsuit  in  appeal,  whereby  the 
prosecution  was  at  an  end,  was  as  good  a  ground  for  an  action  of  conspiracy  as  an 
acquittal  by  verdict,  but  of  that  more  in  its  proper  place. 

But  if  any  difference  between  acquietatus  generally,  et  debito  modo  or  I'itimo 
modo  acquietatus,  it  will  not  be  that  the  one  is  acquitted  by  verdict,  the  other 
without  verdict ;  but  that  the  latter  is  an  acquittal  where  the  jurisdiction  was  proper, 
the  judgment  good,  and  every  thing  I'itimo  modo,  so  that  the  acquittal  may  be 
pleaded  to  a  new  prosecution  ;  the  other  an  acquittal  by  verdict  from  that  charge 
tell  quell,  and  in  that  sense  I  take  it  here,  and  it  is  so  taken  in  many  books,  and  that 
is  enough  as  will  appear  presently. 

As  to  the  point  in  law. 

The  indictment  of  the  now  plaintiff  being  plainly  insufficient,  so  that  no  judgment 
could  be  given  against  him  upon  it,  the  question  is,  whether  this  action  for  maliciously 
preferring  it  be  now  maintainable? 

The  strength  of  the  objection,  that  the  action  doth  not  lie,  is  contained  in  these 
six  propositions,  where  an  indictment  is  insufficient. 

[200]  1.  The  acquittal  thereupon  is  not  such  a  legal  and  perfect  acquittal  of  the 
crime  charged,  as  will  intitle  the  party  to  plead  auterfoits  acquit,  in  case  he  be  after- 
wards regularly  prosecuted  for  the  same  crime. 

2.  That  conspiracy  lay  not  for  a  malicious  indictment,  unless  there  were  such  an 
acquittal  as  the  party  might  plead  auterfoits  acquit. 

3.  That  conspiracy  lies  not  for  a  malicious  indictment,  if  the  judgment  were 
nought.  The  first  of  these  is  certainly  right,  the  other  two  I  shall  not  now  controvert, 
but  the  question  will  turn  upon  the  other  three. 

4.  By  parity  of  reason  there  must  be  a  sufficient  indictment,  and  a  compleat 
acquittal  of  the  crime,  which  the  party  may  plead  to  maintain  an  action  upon  the 
case  for  a  false  and  malicious  indictment. 

So  is  Hind  and  Luce  expresly,  which  I  shall  afterwards  tell  at  large. 

5.  That  at  least  this  holds  where  a  matter  is  not  slanderous,  and  the  distinction 
between  indictments  for  matters  slanderous,  and  indictments  for  trespass  or  other 
offences  not  slanderous,  was  contained  in  the  resolution  given  in  Savill  and  Robert.'!. 

6.  That  in  this  case  the  party  could  not  be  hurt,  he  was  never  in  danger  upon  this 
[201]  indictment,  because  judgment  could  not  have  been  given  against  him  tho'  he 
had  been  found  guilty,  and  therefore  he  shall  not  maintain  this  action. 

In  order  to  remove  these  difficulties  I  shall  shew, 

1.  That  the  sufficiency  or  insufficiency  of  the  indictment  is  not  at  all  material  for 
the  support  of  this  action. 

2.  That    the   arguments   by    parity   of   reason,  from    the   case  of   an   action    of 
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conspiracy,  conclude  nothing  here,   nor  need  there  be  an  acquittal  of  the  crime, 
though  there  ought  to  be  an  end  of  the  pro.secution. 

3.  That  there  is  no  reason  for  a  distinction  upon  the  matter  of  the  judgment, 
where  it  is  scandalous  and  where  not. 

4.  That  the  party's  not  being  in  danger  of  a  judgment  against  him  is  not 
material. 

1.  That  the  sufficiency  or  insufficiency  of  the  judgment  is  not  at  all  material  for 
the  support  of  the  action. 

The  true  grounds  of  these  sort  of  actions  are  on  the  plaintiffs  side,  his  innocence 
and  the  damages  sustained  by  him  through  a  false  accusation  ;  on  the  defendant's 
side,  that  this  was  not  an  honest  prosecution  of  justice,  and  a  bare  mistake;  but  it 
was  done  in  down-[202]right  malice,  i.e.  merely  wickedly  and  without  any  cause. 
The  damage  that  a  man  may  sustain  by  a  false  accusation  is  of  three  sorts. 

1.  In  his  person.  Imprisonment. 

2.  In  his  fame.  Scandal. 

3.  In  his  property.         Expence. 

And  any  one  of  these  three  sorts  of  damage,  without  any  one  of  the  other,  is 
sufficient  to  intitle  the  plaintiff  to  his  action.  This  was  solemnly  resolved  ia 
M.  10  W.  3,  B.  R.  Savill  v.  Roberts,  it  was  an  action  upon  the  case  brought  in  G.  B. 
for  a  malicious  indictment  for  a  riot,  and  judgment  given  there  for  the  plaintitf 
Roberts ;  whereupon  Savill  the  defendant  in  the  original  case  brought  a  writ  of  error, 
and  the  case  turned  singly  upon  this,  whether  in  case  there  was  no  imprisonment, 
and  the  matter  was  not  scandalous,  the  plaintiff  could  yet  maintain  the  action  for  the 
expence  he  was  put  to  in  his  defence  ;  there  was  a  point  wherein  there  had  been  great 
variety  of  opinions,  and  some  express  resolutions,  that  it  could  not  maintain  the 
action,  but  it  was  adjudged  both  in  C.  B.  and  B.  R.  that  the  action  lay  ;  and  in  this 
Court  it  was  expresly  resolved  that  the  gist  of  this  action  was  damage.  The  three 
species  of  damages  were  distinguished  in  the  manner  I  have  here  mentioned  ;  and 
resolved  that  the  plaintiff  was  as  well  intitled  to  recover  satisfaction  for  the  least  sort 
of  damage  in  his  property  by  the  expence,  as  for  either  of  the  other  two.  And  my 
Lord  Chief  Justice  Holt,  [203]  who  delivered  the  opinion  of  the  Court,  founded  it 
upon  such  clear  and  solid  reasons,  that  I  believe  it  can  never  more  be  drawn  in 
question ;  the  consequence  seems  plain,  that  if  expence  be  one  species  of  damage 
which  the  law  gives  the  action  to  recover  satisfaction  for,  and  there  be  expence  on 
the  one  side,  and  malice  on  the  other,  other  circumstances  may  increase  or  lessen  the 
damages,  but  cannot  bar  the  action.  Indeed  in  answering  the  judgment  in  Chamberlin 
and  Pescott  in  the  Exchequer  Chamber,  for  the  reversal  of  a  judgment  in  the  Court 
(the  reason  whereof  appears  in  Raym.  13.5,  in  margine  to  be  directly  contrary  to  the 
resolution  in  Savill  and  Roberts)  yet  Lord  Chief  Justice  Holt  seemed  unwilling  directly 
to  deny  the  authority  of  that  case,  though  the  judgment  in  the  Exchequer  Chamber 
was  contrary  to  the  judgment  in  this  Court,  and  of  somewhat  less  authority,  and 
though  after  it  was  given  it  vpas  thought  a  hard  case,  as  appears  by  Mr.  Justice 
Twisden,  Raym.  135,  and  though  he  had  other  authorities  to  oppose  it,  yet  he  chose 
to  distinguish  it  by  assigning  another  reason  which  might  be  given  for  the  judgment, 
he  likewise  owned  that  Lord  Chief  Justice  Bridgman's  opinion  was  against  him  in  the 
main  point,  and  therefore  observed  that  the  matter  did  not  appear  to  be  indictable, 
and  so  seemed  to  admit  that  in  that  case  the  action  would  not  lie,  tho'  in  a  former 
part  of  his  argument  he  expresly  held  that  the  action  would  lie  where  there  was 
scandal,  though  the  indictment  was  nought,  or  ignoramus  returned. 

[204]  I  am  apt  to  think  that  his  desire  to  shew  all  the  regard  he  could  to  so 
considerable  an  authority  made  him  glad  to  take  an  exception  which  he  found  to 
have  been  allowed,  whereby  to  distinguish  it,  yet  as  it  was  not  any  part  in  case 
of  Savill  and  Roberts,  it  is  possible  he  had  not  particularly  and  distinctly  considered 
it,  but  took  it  as  he  found  it ;  tho'  it  was  at  that  time  taken  notice  of  at  the  Bar,  and 
considered  as  being  hardly  reconcileable  to  the  grounds  he  went  upon  in  that  cause ; 
for  if  damage  were  the  gist  of  the  action,  and  expence  a  species  of  damage,  as  proper 
to  maintain  the  action  as  scandal,  why  should  not  the  action  lie  for  a  malicious 
indictment  though  insufficient,  if  it  occasioned  expence,  as   well  as  if  it  had  only 
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occasioned  scandaH  The  cases  differ  in  nothing  but  the  species  of  the  damage  which 
he  sustains,  which  in  the  one  case  is  in  his  fame  ;  and  in  the  other  in  his  property ; 
and  the  whole  question  of  that  case  was  whether  there  were  any  difference  between 
the  one  species  and  the  other,  as  to  supporting  the  action. 

I  own,  the  deference  I  have  to  the  judgment  of  that  very  great  man,  and  the 
reflection  that  many  of  the  eases  of  insufficient  indictments  are  of  matter  scandalous, 
had  made  me  think  it  in  a  manner  for  granted,  but  where  the  matter  was  not  capital 
nor  scandalous,  and  the  action  would  not  lie,  if  the  indictment  were  insufficient. 

But  now  that  the  cause  here  turns  upon  it,  I  am  of  opinion  upon  great  considera- 
tion of  [205]  the  case,  that,  upon  the  grounds  of  this  sort  of  action  already  laid  down, 
there  is  no  ground  to  make  a  distinction  between  a  good  indictment  and  a  bad  one, 
whether  we  consider  the  matter  with  relation  to  the  plaintiff  or  defendant. 

That  which  intitles  the  plaintiff  to  his  action  in  case  the  indictment  be  good,  is 
the  damage  sustained  by  him,  which  he  is  to  recover  satisfaction  for. 

Is  not  the  imprisonment,  the  scandal,  vexation  and  expence,  as  grievous,  as 
oppressive  and  as  fit  to  have  reparation  made  for  it,  when  it  is  occasioned  by  a 
groundless  bad  indictment,  as  well  as  by  a  groundless  good  one? 

But  the  two  species  of  damage  by  imprisonment  and  scandal  seem  to  be  given  up ; 
let  us  separately  consider  the  third  species,  that  of  expence. 

There  is  no  difference  as  to  the  plaintiff  between  the  expence  upon  a  good 
indictment  and  upon  a  bad  one. 

1.  If  he  goes  on  to  trial,  and  is  acquitted  by  verdict,  his  expence  is  exactly  the 
same  as  if  it  had  been  good,  and  he  as  justly  intitled  to  demand  satisfaction  of  him 
who  unjustly,  maliciously  and  wickedly  occasioned  it. 

Indeed  it  limited  in  Savill  and  Roberts  upon  the  occasion  I  have  mentioned,  that 
if  [206]  the  party  were  actually  put  to  charge  in  trying  it,  he  did  not  need,  for  the 
judgment  being  nought  he  could  not  be  hurt  by  it,  and  if  that  be  really  so,  it  may 
go  a  great  way  in  this  matter. 

But  how  must  he  avoid  it? 

Not  by  staying  at  home  and  slighting  it,  for  if  he  does  not  take  care  to  appear,  he 
will  be  arrested  upon  a  capias,  and  if  he  does  appear,  he  enters  into  recognizance  to 
traverse  and  try  it.  I  know  not  but  of  two  expedients  ;  either  to  quash  it,  or  demur 
to  it. 

2.  If  he  apply  to  quash. 
1.  This  is  ex  gratia. 

Not  to  be  relied  on  as  a  sure  agreement  that  he  need  not  try  it,  for  the  Court 
may  refuse  to  quash  it,  and  then  I  may  be  forced  to  try  it. 

I  Riots,  Great  violence  and  enormity. 

Great  contempts.      Affronting  magistrates. 
Highway  et  al'.         Of  great  concern  to  publick. 
The  Court  will  not  quash. 

2.  Before  he  can  quash,  of  necessity  must 

Appear, 

Take  copy  of  the  indictment. 
Advise  with  counsel, 
Move  the  Court, 

3.  If  he  demur,  he  must 
''Appear, 

Take  copy. 

Advice, 

Argue  by  counsel,  unless  very  plain. 

[207]  2.  Will  probably,  if  difficult,  remove  it  by  certiorari. 

Hard  to  oblige  a  man  to  confess  it  by  demurrer,  and  trust  to  a  point  of  law  when 
the  matter  of  fact  is  with  him,  contrary  to  Lord  Coke's  advice. 

So  that  of  these  two  expedients  to  avoid  the  expence  of  a  trial,  the  first  is  not 
always  in  a  man's  choice. 

But  both  necessary  to  require  some  expence,  so  that  tho'  a  man  be  not  at  the 
expence  of  a  trial,  yet  some  expence,  that  is,  some  damage  is  necessary. 


■which  is  an  expence. 
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1.  The  difference  of  a  quantum  is  merely  accidental;  the  fault  may  be, 

Verv/f'''''"' 
^^'^^tdoubtful. 

And  tho'  in  a  plain  case  the  charge  of  a  demurrer  be  less  than  that  of  a  trial, 

Yet  in  a  difficult  case  the  expence  of  arguing  a  demurrer,  of  bringing  a  certiorari 

and  arguing  a  demurrer,  may  be  more  than  the  expence  of  a  trial. 

2.  The  quantum  of  the  damages  is  not  to  the  point ;  he  that  hath  damages 
wrongfully,  be  it  great  or  small,  is  intitled  to  reparation. 

[208]  In  Carlion  and  Mills,  1  Cro.  291.  Jo.  312.  An  action  of  the  case  was 
brought  for  a  malicious  citation  into  the  Ecclesiastical  Court,  for  fame  of  incon- 
tinency,  and  tho'  the  party  was  discharged  upon  his  own  answer,  yet  the  action  was 
maintainable. 

But  this  cannot  be  more  clearly  stated,  than  it  is  in  ati  old  book  which  directly 
comes  up  likewise  to  another  point  of  this  case,  as  to  the  danger ;  and  therefore 
I  shall  cite  it  at  large. 

Pas.  3  Ed.  3,  19,  pi.  34. 

Conspiracy  by  one  who  was  indicted  for  a  common  trespass  and  acquitted  ;  it  was 
objected  that  the  writ  of  conspiracy  is  given  only  in  case  where  the  party  is  indicted 
of  felony,  whereof  if  he  was  attainted,  he  should  lose  life  and  member.  Judgment  of 
the  writ,  Scroop ;  the  party  is  equally  damaged  by  imprisonment  in  case  of  an  indict- 
ment of  trespass,  as  of  felony,  only  he  is  not  in  so  great  danger  in  the  one  case  as  in 
the  other,  but  we  are  not  of  opinion  to  abate  the  writ  because  the  mischief  is  less,  for 
the  law  wills  that  in  every  case  where  a  man  is  damaged  he  have  remedy  without 
regard  to  the  quantity  of  the  damage. 

2.  As  to  the  defendant. 

That  which  exposes  him  to  this  action  is  malice  and  wickedness. 

[209]  1.  The  malice  is  not  a  jot  the  less,  nor  the  more  excusable,  because  the 
indictment  is  bad,  that  the  matter  wherein  he  has  shewn  his  malice  was  not  indictable, 
(but  rather  an  aggravation)  as  was  argued  in  point  of  jurisdiction  in  Damon  v.  Ruddorkc 
and  Sherman.     Rol.  Abr.  112,  119. 

Case  for  malicious  presenting  him  in  the  Ecclesiastical  Court  for  adultery,  it  is 
not  necessary  to  aver  that  this  man  was  within  the  jurisdiction  of  the  Ecclesiastical 
Judge,  for  if  he  was  not,  the  vexation  was  the  greater. 

1.  The  difficulty,  which  stood  most  in  the  way  of  these  actions,  was  the  fear  of 
discouraging  prosecutions,  and  the  regard  to  what  was  done  in  a  legal  course  to  bring 
offenders  to  punishment. 

Therefore  the  struggle  was  strong  and  late,  where  the  prosecution  was  by  the 
party  suffering,  and  there  was  no  conspiracy  as  appears. 

Knight  and  Jermin,  Cro.  Eliz.  70,  134.  Leon.  107.  Throgmarton's  case,  Cro. 
Eliz.  563. 

Chamberlaine  v.  Prescote,  Raym.  135,  in  margine,  the  reasons  of  that  notion,  and  it 
has  been  resolved,  that  requiring  satisfaction  from  those  who  proceed  out  of  meer 
malice  and  wickedness  without  any  reasonable  ground,  will  be  no  discouragement  at 
all  to  [210]  him  who  honestly  proceeds  on  reasonable  grounds. 

Smith  V.  Cranshaio,  Jones  93. 

Shall  then  a  prosecution  on  a  bad  indictment  be  more  favoured  than  a  prosecution 
on  a  good  one  1 

The  bad  indictment  equally  serves  the  end  of  malice,  by  putting  the  party  to 
expence,  but  cannot  serve  the  end  of  publick  justice,  by  bringing  even  the  guilty 
to  punishment. 

So  that  it  is  good  for  nothing  but  vexation. 

And  shall  that  single  circumstance  exempt  the  malicious  prosecutor  from  making 
satisfaction,  that  there  is  upon  the  face  of  the  indictment  no  possibility  of  doing 
good  by  it. 

If  this  should  make  a  difference,  it  should  rather  be  by  turning  it  the  other  way, 
that  if  the  pursuit  of  justice  and  taking  a  legal  course  would  excuse,  yet  it  should  be 
only  where  the  indictment  was  sufficient  to  answer  the  end  of  justice,  and  if  that 
difference  were  then  established,  all  the  effect  that  it  would  have  would  be  only  to 
make  prosecutors  more  careful  that  their  prosecutions  were  right. 
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[211]  On  the  other  hand  consider, 

2.  A  small  slip  will  vitiate  an  indictment.  It  is  easy  for  one  that  prosecutes 
maliciously,  to  make  one  on  purpose  to  protect  himself  in  his  malice. 

1.  Therefore  answer, 

M.  26,  27  Eliz.  Buliver  v.  Smith,  Bulwer's  case  7  R.  1.  Case  for  maliciously 
prosecuting  the  plaintitf  to  be  outlawed,  and  arrested  upon  a  capias  ;  one  of  the 
resolutions  is,  that  error  in  the  process  shall  not  give  any  advantage  to  him  who 
sued  it. 

Conspiracy  upon  appeal  of  robbery  brought  by  bill  in  franchise,  and  removed, 
whereupon  the  plaintiff  was  nonsuited  before  declaration,  and  no  judgment  found, 
and  therefore  the  now  plaintiff  was  dismissed  without  being  arraigned.  Exception 
was  taken,  that  this  appeal  not  being  by  writ,  but  by  bill,  ought  to  set  forth  the 
certainty  of  the  robbery,  and  not  having  done  it,  the  appeal  is  null,  and  there  could 
be  no  cognizance  of  it. 

What  is  the  answer,  did  this  excuse  the  defendant  ]     No. 

Scroop :  It  was  from  your  conspiracy  and  alliance,  and  therefore  this  tort  began 
in  you. 

[212]  In  short  if  this  was  allowed,  it  would  chalk  out  a  secure  way  for  the 
malicious  to  ruin  the  innocent. 

The  authority  that  has  been  cited  to  support  the  distinction  upon  the  insufficiency 
of  the  judgment,  was,  9  Ed.  4,  12,  which  was  in  conspiracy. 

Littleton  argued,  et  non  negabatur,  if  a  man  be  indicted,  and  the  indictment  is  not 
sufficient,  &c.  and  he  takes  not  advantage  of  it,  but  pleads  non  culp,  and  is  acquitted, 
and  brings  conspiracy,  &c.  the  defendant  may  shew  that  the  indictment  was  not 
sufficient,  so  that  they  were  not  duly  arraigned,  and  he  shall  have  advantage 
thereof,  &c. 

And  in  many  books  this  is  cited,  and  allowed  to  be  law,  the  other  is  an  action 
upon  the  case. 

M.  8  Car.  B.  R.  Hunt  v.  Line,  Danv.  Abr.  (P),  p.  2  &  3. 

Declared  that  the  defendant  false  et  maliciose  procured  him  to  be  indicted  for 

deceit  in  selling  him  one silk  stockings,  and  the  words  (pair  of)  are  omitted 

between   one  and   silk;  on   non   culp.   verdict  for  the   plaintiff,   judgment  arrested 
because  the  indictment  is  not  good  by  reason  of  the  omission  of  the  words  (pair  of). 

Resolved  that  in  case  in  nature  of  conspiracy  for  maliciously  procuring  one  to  be 
in[213]-dicted  and  prosecuted,  &c.  quousq;  &c.  legitime  modo  acquietatus,  if  the 
indictment  be  not  good,  the  action  does  not  lye,  for  he  was  not  legitimo  modo 
acquietatus ;  and  this  action  is  all  one  with  conspiracy  quoad  hoc. 

So  that  the  parity  of  reason  between  conspiracy  and  case  quoad  hoc,  is  the  sole 
ground  of  this  resolution. 

I  have  caused  very  diligent  search  to  be  made  for  the  record  of  this  case,  because 
there  is  a  manifest  mistake  in  putting  it,  but  have  not  been  able  to  find  it. 

And  Holt  C.J.  in  Savill  and  Roberts,  in  what  he  said  upon  the  case  before-mentioned 
of  Chamberlaine  and  Prescot,  took  notice  likewise  that  so  it  was  in  conspiracy. 

So  that  there  is  no  authority  but  in  case  of  conspiracy,  or  what  is  built  thereupon, 
and  if  the  cases  are  not  the  same  quoad  hoc,  all  falls  to  the  ground. 

That  I  may  therefore  the  better  meet  with  the  strength  of  the  reasoning  in  Hunt 
and  Line,  and  declare  my  opinion  in  this  case,  I  will  in  the  next  place  shew, 

3dly,  that  the  argument  a  pari  from  the  action  of  conspiracy  to  the  action  upon 
the  case  does  not  hold,  that  they  are  not  the  same  quoad  hoc. 

[214]  Nor  need  there  be  any  acquittal  of  the  crime,  tho'  I  think  there  ought  to 
be  an  end  of  the  prosecution. 

Before  I  enter  upoti  this  point  I  would  premise,  1.  That  tho'  in  stating  the  strength 
of  the  objection  in  this  case,  I  have,  to  avoid  ambiguity,  mentioned  two  points  in 
conspiracy,  which  are  relied  upon,  itc.  that  conspiracy  lay  not  for  a  malicious  indict- 
ment if  the  indictment  were  nought,  which  is  the  case  of  9  Ed.  4,  12.  2.  That  it  lay 
not  unless  there  was  such  an  acquittal  as  that  the  party  might  plead  auterfoits  acquit, 
which  is  the  meaning  of  the  I'itimo  raodo  acquietat'  in  Hunt  ami  Line,  yet  they  are 
really  but  one  and  tho  .same  ;  for  the  only  reason  assigned  why  conspiracy  lay  not  on 
a  bad  indictment,  is  because  there  could  not  be  a  compleat  acquittal  which  the  party 
could  plead  in  bar  of  another  indictment. 
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So  in  Fauxe's  case,  4  R.  45,  expresly. 

And  therefore  what  goes  to  the  point  of  acquittal  goes  to  the  whole. 

3.  That  in  all  cases  before  an  action,  unless  brought  for  a  malicious  prosecution, 
the  prosecution  must  be  either  determined  or  deserted. 

For  otherwise,  as  is  rightly  said  Yel.  117,  the  point  would  come  to  be  tried  too 
soon  and  disorderly. 

[215]  4.  That  the  determination  must  be  such  as  does  not  admit  a  reasonable  cause 
for  the  prosecution  ;  as  if  a  pardon  be  pleaded  which  admits  in  some  sort  guilt,  how- 
ever is  quitting  the  vindication  of  innocence,  or  justification,  which  admits  the  fact, 
and  consequently  reasonable  cause  of  complaint. 

5.  That  if  there  be  an  indictment  which  is  bad,  and  upon  not  guilty  pleaded  is 
falsified,  this  is  a  good  determination  of  that  prosecution,  and  a  good  ac(|uittal  from 
the  indictment  tiel  quell. 

So  that  an  action  upon  the  case  may  be  brought  for  the  malice  ;  though  if  a  better 
indictment  should  afterwards  be  found,  the  party  cannot  plead  auterfoits  acquitt 
in  bar. 

These  things  being  premised  for  my  being  understood,  I  proceed  to  consider  the 
argument  a  pari  from  conspiracy. 

1.  That  I  think  conspiracy  the  least  proper  to  be  argued  from  any  action,  because 
there  are  in  it  more  irregular  cases,  more  contrary  opinions,  than  in  any  other  action 
whatsoever,  and  is  the  rise  of  many  received  opinions. 

Perhaps,  if  these  opinions  now  argued  from  were  looked  into,  they  would  appear 
in  a  very  indifferent  view.  2.  Acquittal  is  not  in  [216]  the  nature  of  the  thing 
necessary  in  conspiracy. 

For  in  appeal  if  the  plaintiff  be  nonsuit  before  declaration,  and  no  indictment 
found,  so  that  the  defendant  being  dismissed  without  being  arraigned,  yet  conspiracy 
lies.  Pas.  17  Ed.  2,  509.  Objection  was  made  that  the  party  may  be  yet  attaint, 
and  conspiracy  shall  not  be  said  to  be  of  a  thing  whereof  he  may  be  attaint. 

Resp.  You  shall  not  by  possibility  oust  us  of  an  action,  when  we  certainly  and 
directly  charge  that  you  made  such  false  alliance,  and  then  pass  to  another  objection. 
P.  17  Ed.  2.     Consp.  26,  the  like. 

And  Reg.  134,  there  is  a  writ  where  the  defendant  in  appeal  was  not  acquitted, 
but  upon  the  plaintiff's  being  nonsuit  quietus  recessit. 

But  its  necessity  arises  merely  from  the  form  of  the  writ,  because  there  is  no  form 
of  a  writ  in  the  register  upon  indictments  which  have  quietus  recessit,  but  all  are 
I'itimo  modo  acquietatus. 

And  in  effect  so  is  the  reason  assigned  in  The  Poulters  case,  9  R.  56.  It  is  true 
(says  the  book)  that  conspiracy  lies  not,  unless  the  party  be  indicted  et  I'itimo  modo 
acquietal',  for  so  are  the  words  of  all  the  writs. 

[217]  Now  this  shews  a  manifest  disparity. 

1.  The  one  is  a  formed  action  where  acquittal  is  necessary  by  the  form  of  the  writ, 
which  must  be  strictly  pursued. 

2.  An  action  upon  the  ease,  which  allows  a  latitude,  and  makes  nothing  necessary 
but  what  the  reason  of  the  thing  makes  so ;  but  further, 

3.  There  are  in  the  books  many  diversities  expresly  stated  between  conspiracy 
and  ease,  and  this  very  point  of  acquittal  is  one  of  them,  and  found  upon  the  reasons 
mentioned  that  the  one  is  a  formed  action,  the  other  not. 

M.  1  Car.  Smith  v.  Cranshaw  (£•  Al.  excellently  reported  in  Jo.  93,  and  is  also 
reported  Lutw.  79.  1  Cro.  15.  2  Bulstr.  271.  Rol.  Abr.  112,  17.  Intr.  Trin. 
21  Jac.  651,  and  which  takes  notice  is  a  new  action  brought  after  that  between  the 
same  parties.  Palm.  315.  The  action  was  an  action  upon  the  case  for  a  false  and 
malicious  prosecution  for  treasonable  words,  the  count  sets  forth  the  plaintiffs 
innocence. 

That  the  defendants  prfemissa  satis  scien'  falsa  conspiratione  inter  eos  praBilicta 
imposed  the  crime  of  treason  upon  him,  caused  him  to  be  arrested  on  an  indictment 
for  high  treason  for  speaking  treasonable  words,  to  be  preferred  at  the  assizes,  which 
was  found,  [218]  and  the  plaintiff  thereupon  committed  and  detained  in  prison,  till 
bailed  to  appear  at  the  next  assizes,  where  he  appeared  (and  was  acquitted)  nothing 
being  objected  against  him  on  the  part  of  the  King  per  proclamation'  &c.  debite  et 
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secundum  leges  hujus  regni  Anglise  dimiss.  et  deliberat'  fuit ;  one  of  the  defendants 
pleaded  a  special  plea,  the  others  non  culp':  after  a  verdict  for  the  plaintiff  it  was 
moved  in  arrest  of  judgment,  and  the  exception  was,  that  the  action  would  not  lie, 
because  the  parties  were  not  acquitted,  but  judgment  was  given  for  the  plaintiff;  and 
all  agreed,  says  Jones,  that  there  are  two  writs  or  actions  for  conspiracy,  1,  the  formal 
writ  in  the  register ;  2,  an  action  upon  the  case  ;  that  these  writs  differ  only  in  this, 
the  first  had  a  precise  form,  but  it  is  to  be  framed  as  the  case  requires,  consequently 
in  conspiracy. 

1.  The  party  must  be  indicted  and  acquitted. 

2.  There  must  be  a  conspiracy. 

Therefore  that  action  lies  not  against  one,  for  one  alone  cannot  conspire. 

3.  It  must  be  false  and  malicious. 
In  an  action  upon  the  case. 

An  acquittal  is  not  of  necessity,  but  an  endeavour  false  and  maliciose  to  indict 
a  man,  whereby  he  is  grieved  by  imprisonment  [219]  or  otherwise,  though  ignoramus 
returned  upon  it,  is  sufficient. 

2.  If  any  one  do,  it  is  a  good  cause  of  action,  but  it  must  be  fals^  et  maliciose  ; 
this  case  is  the  more  remarkable,  because  it  was  upon  great  consiileration  ;  the  reason 
appears  to  be  very  accurate,  bating  some  mistakes  about  the  original  of  the  writ  of 
conspiracy. 

The  point  of  the  acquittal  was  the  great  point  in  the  case,  and  which  is  yet  more, 
this  was  only  a  desertion  of  the  prosecution,  which  was  not  tried,  nor  otherwise  at 
an  end  nor  determined  ;  the  difference  likewise  between  conspiracy  and  case,  on  the 
point  of  acquittal,  is  expressly  declared  in  the  other  books. 

T.  4  Jac.  B.  R.  Marham  v.  Pescod,  Cro.  Jac.  130.  Rol.  114,  3.  M.  16  Jac.  B. 
Crankhank's  case,  2  Rol.  Rep.  49.     T.  18  Jac.  B.  R.     2  Rol.  Rep.  188,  agreed. 

And  in  some  others  of  these  which  I  shall  cite  under  the  next  head. 

4thly,  Let  us  consider  that  when  an  indictment  is  preferred,  there  may  be,  and 
frequently  are,  three  cases,  wherein  there  can  be  no  acquittal  which  can  be  pleaded 
in  bar. 

1.  If  the  bill  be  returned  ignoramus. 

[220]  2.  If  it  be  coram  non  Judice,  there  not  being  a  compleat  authority. 

3.  If  the  indictment  be  insufficient. 

And  there  are  many  authorities,  that  none  of  the  defects  are  any  objection  to  the 
action  for  the  malicious  prosecution. 

1.  Ignoramus. 

Pas.  31  Eliz.  B.  R.  Knight  v.  Jerom,  cited  Palm.  315. 

Mich.  5  Jac.  ih.  v.  Lawry,  Cro.  Jac.  190. 

Trin.  16  Jac.  ih.  Payn  v.  Porter,  Cro.  Jac.  490. 

Mich.  5  Jac.  ih.  Taylor's  case,  Palm.  44,  45. 

Mich.  20  Jac.  ih.  Plake's  case.  Palm.  315. 

Pas.  22  Ca.  ib.  Stile  10. 

Pas.  21  Car.  2,  ib.  Sir  And.  Henly,  Dr.  Burstal,  Ray.  180. 

Vent.  23,  25.     Keb.  486,  434. 

2.  Incompetent  authority. 

[221]  Trin.  1653,  B.  R.     Stile  372. 

Trin.  1653,  B.  R.  Jtwood  v.  Monger,  Stile  378. 

Stile  372,  declaration  that  the  defendants  falsely  and  maliciously  caused  the 
plaintiff  to  be  indicted  for  stealing  a  mare,  and  that  the  grand  jury  found  it 
ignoramus,  after  verdict  for  the  plaintiff  one  of  the  exceptions  was,  that  all  the 
proceedings  are  expressed  to  be  before  the  Judges  as  Commissioners  of  Gaol  Delivery, 
and  not  Commissioners  of  Oyer  and  Terminer,  which  would  be  void  if  the  party  were  not 
in  custody.  Rolle  :  We  intended  it  before  them  as  Justices  of  Oyer  and  Terminer; 
in  truth  it  is  not  material  before  what  authority  he  was  indicted,  for  the  trouble  the 
party  is  put  unto  by  reason  of  the  indictment  is  the  cause  of  this  action,  and  not  the 
trial,  the  authority  is  not  material. 

Nor  is  it  material,  whether  the  indictment  be  good  or  not. 

Pas.  1653,  Alivood  v.  Monger,  Stile  371. 

Case  for  causing  a  false  presentment  to  be  made  against  him  before  the  Conservators 
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of  the  River  Thames,  for  suffering  eight  loads  of  earth  to  fall  into  the  river  Thames. 
After  verdict  for  the  plaintiff,  exception, 

That  it  appears  not  what  authority  the  conservators  had  to  take  the  presentment, 
and  if  they  had  none,  it  was  coiatn  non  Judice,  [222]  an<l  the  plaintiff  could  not  be 
hurt  by  it.  Twisden  pro  quer'  an.swered,  that  the  action  was  for  the  vexation,  and 
lies  though  they  had  no  authority. 

lioUe :  Case  lies  for  appeal  in  C.  13.  though  coram  non  Judice,  for  the  vexation, 
and  here  it  is  all  one  whether  they  had  jurisdiction  or  not,  they  took  upon  them  to 
have  authority  to  take  the  presentment,  and  the  plaintiff  is  prejudiced  by  the 
vexation. 

This  case  was  cited  as  law  by  Lord  Chief  Justice  Holt  in  Savill  mid  Roberts,  and 
who  observed  it  to  be  not  for  matter  scandalous,  but  for  suffering  eight  loads  of  earth 
to  fall  into  the  river  Thames. 

Thirdly,  this  very  case  is  sufficient  for  an  indictment. 

Trin.  2  Jac.  B.  R.  Barnes  v.  Constantine,  Cro.  Jac.  32.     Yelv.  46. 

In  that  case  incompetent  authority,  and  insufficient  indictment,  argued  upon  as 
the  same. 

Style  371,  cited  at  large. 

Mich.  17  Jac.  B.  R.  Taylor's  case  mentioned  before,  Pal.  44,  45. 

Mich.  1G94,  B.  R.  Gardiner  v.  Jolly,  Stile  157. 

[223]  Pas.  25  Car.  2,  B.  R.  Smithson  v.  Simpson  ami  Alinson,  3  Keb.  141. 

This  seems  a  full  answer  to  the  argument  drawn  from  the  parity  of  reason  between 
conspiracy  and  case,  and  consequently  to  the  authority  of  Ilwnt  and  Line,  which  subsists 
upon  that,  and  it  is  only  grounded,  and  fully  proves  that  they  are  not  the  same 
quoad  hoc. 

But  because  the  judgment  in  the  present  case  is  not  for  a  matter  scandalous,  I 
proceed  to  shew, 

That  there  is  no  reason  for  a  distinction  as  to  the  matter  of  the  indictment,  where 
it  is  scandalous  and  where  not,  provided  there  appear  other  damages  either  of  imprison- 
ment or  expence. 

Indeed  it  must  be  admitted  that  my  Lord  Chief  Justice  Holt,  in  the  case  of  Savill 
and  Roberts,  gave  some  countenance  to  such  a  distinction,  and  many  of  the  cases  cited 
are  such  where  the  matter  was  scandalous. 

1.  If  this  declaration  be  allowed,  it  gives  up  the  authority  of  the  case  of  Hunt  and 
Line.  For  according  to  the  distinction,  insufficiency  of  the  indictment  is  not  a  just 
exception  to  the  action  where  the  matter  is  scandalous,  and  therefore  the  opinion  in 
Hunt  and  Line  was  wrong,  which  allowed  the  exception  in  that  case  where  really  the 
matter  was  scandalous. 

[224]  That  case  was  upon  an  indictment  for  a  deceit  in  selling  silk  stockings,  i.e. 
a  cheat. 

Just  the  same  as  Brigham  and  Brocass,  3  Keb.  837,  for  deceitful  selling  of  hair,  in 
which  case,  expence  then  not  being  settled  to  be  enough,  the  action  was  supported 
upon  the  account  of  the  slander. 

So  that  if  the  case  of  slander  be  given  up,  as  by  this  distinction  it  is,  there  remains 
not  as  muchjas  one  single  case,  where  the  action  is  not  ruled  to  lie  upon  the  insuflSciency 
of  the  indictment. 

2.  The  cases  cited  mention  nothing  of  this  diversity,  nor  imply  it ;  in  many  of 
them  the  slander  is  indeed  assigned  as  a  reason  why  an  action  for  a  malicious  indict- 
ment will  lie,  though  there  were  no  acquittal  ;  but  the  argument  rests  only  on  its 
being  a  damage,  not  its  being  the  species  of  damage,  and  therefore  this  reason  is  not 
assigned  singly,  nor  in  all  of  them,  but  according  to  the  nature  of  the  case,  the  action 
is  held  maintainable  in  some  of  them  for  the  slander,  and  in  some  for  the  vexation,  in 
some  for  both. 

That  in  Jones  93,  assigns  it  very  generally,  wherever  the  party  is  grieved  by 
imprisonment  or  otherwise. 

I  think  more  mention  of  vexation  than  slander. 

[225]  And  yet  had  most  of  them  rested  on  the  slander,  little  consequence  could 
have  been  drawn  thence. 

1.  Because  at  that  time  slander  was  settled  to  be  a  good  cause  of  action,  when 
expence  was  doubted. 
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2.  Slander  is  always  damage  apparent,  imprisonment  and  vexation  must  be 
alledged,  and  in  many  cases  there  might  really  be  none,  or  it  might  not  be  well 
averred. 

3.  In  some  of  the  cases  cited  there  was  nothing  of  slander. 
Atwood  V.  Monger,  Stile  378,  which  I  took  notice  of  before. 

It  is  true  that  was  not  a  case  of  an  insufBcient  indictment,  but  want  of  jurisdic- 
tion ;  but  still  it  was  within  our  present  question,  for  there  could  be  no  debito  modo 
acquietat' ;  and  there  was  no  slander,  and  yet  the  action  lay,  which  is  our  present 
point. 

4.  Slander  is  not  the  point,  the  wrong  is  the  malicious  indictment,  the  slander  is 
only  the  damage  arising  by  that  wrong. 

Therefore  a  man  shall  never  bring  an  action  for  a  libel,  and  on  not  guilty  maintain 
it  by  evidence  of  a  bill  of  indictment,  offered  to  a  grand  jury,  though  never  so 
malicious,  and  so  of  any  other  legal  proceeding,  un-[226]-less  it  was  coram  non  Judiee, 
and  then  indeed,  as  Hobart  says  in  Walterer  and  Freeman,  Hob.  266,  it  is  scandalum 
temerarium,  as  if  spoke  elsewhere.     Cummis  v.  Beam  C.  B.  Trin.  7  Reginae  Guildhall. 

Action  for  these  words  "John  Cummins  and  Chambers  did  set  on  me,  and  bound 
me  and  robbed  me."  On  non  culp.  it  appeared  the  defendant  was  robbed,  and  that 
the  words  were  spoken  on  a  prosecution  for  the  robbery,  wherein  Cummins  and 
Chambers  were  indicted  and  tried,  but  acquitted,  and  the  Chief  Justice  held  those 
words  so  spoke  maintained  not  this  action,  but  the  plaintiff  ought  to  bring  a  special 
action  for  a  malicious  prosecution,  (if  it  were  malicious)  whereof  these  words  were 
part. 

Lord  Beauchamp's  case,  Keb.  26.  Words  in  order  to  a  prosecution  are  justified  by 
the  prosecution. 

And  the  rule  seems  on  very  just  ground,  for  an  action  for  slander,  and  an  accusa- 
tion for  a  malicious  prosecution,  require  different  defences. 

In  an  action  for  slander  which  can  only  be  uttered,  the  wrong  is  the  slander,  and 
the  only  justification  is  that  it  is  true. 

In  an  action  for  a  malicious  prosecution  the  slander  is  only  the  damage,  and  wrong 
is  the  malice,  and  therefore  if  the  matter  were  probable,  nay  if  there  were  any  just 
[227]  grounds  to  complain,  the  defendant  shall  be  acquitted  on  not  guilty. 

5.  I  take  every  authority,  that  the  action  will  lie  where  the  matter  is  scandalous, 
to  be  an  authority  that  it  will  lie  on  a  like  prosecution,  if  it  be  expensive,  though  not 
scandalous. 

Because,  as  I  have  said  before,  since  it  is  settled,  that  a  man  is  intitled  to  satisfac- 
tion as  well  for  damages  in  his  property  through  expence,  as  for  damage  in  his  fame 
through  scandal,  the  species  of  the  damage,  whether  the  one  or  the  other,  is  the  same, 
for  they  can  make  no  difference  now,  whatsoever  it  might  have  done  formerly. 

And  indeed  all  the  reasoning  before  used  upon  the  direct  point  of  the  insufficiency 
of  the  indictment,  will  in  a  great  measure  hold  here,  the  damage  of  the  one  party, 
and  the  malice  of  the  other,  is  the  same  ;  malice  will  be  gratified  sufficiently  by  ruining 
the  innocent  by  false  indictments,  as  well  where  they  do  not  attack  his  reputation  as 
where  they  do.  In  the  one  case  the  acquittal  may  clear  his  reputation,  but  in  neither 
reimburse  him. 

There  was  only  one  thing  more  hinted  in  the  objection,  and  that  is,  that  upon 
insufficient  indictments  the  party  indicted  is  not  in  danger,  and  the  last  thing  there- 
fore which  I  have  undertaken  to  shew,  is  that  the  party's  [228]  not  being  in  danger 
of  a  judgment  against  him,  is  not  material. 

1.  The  action  is  not  brought  for  the  damage,  but  for  the  expence,  and  if  expence 
be  a  damage  sufficient  to  maintain  an  action  of  this  kind,  there  is  no  need  that  there 
be  danger  too. 

2.  The  danger  of  a  judgment  in  such  a  case  as  this  is  only  the  danger  of  a  fine  or 
penalty,  which  is  only  the  danger  of  paying  more  money,  and  what  reason  is  it  that 
you  shall  not  recover  the  charges  you  have  actually  been  put  to,  because  you  were  not 
in  danger  of  being  put  to  more  ? 

3.  What  danger  is  a  person  in  when  the  bill  is  returned  ignoramus,  or  the  indict- 
ment is  coram  non  Judico,  and  yet  there  an  action  lies,  as  I  have  shewn,  and  in 
Arundel  and  Tregono,  Yelv.  116,  before  cited,  the  objection  that  he  was  not  in  danger 
is  stated  and  over-ruled  in  case  of  an  improper  authority. 
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And  in  Alwood  and  Monger,  Style  378,  part  of  the  exception  was,  that  the  party 
could  not  be  hurt. 

4.  In  truth  danger  is  only  increase  of  damage,  and  therefore  cannot  affect  the 
action,  as  is  well  argued  Pas.  3  Ed.  3,  19,  before  cited.  I  can  think  but  of  one  objec- 
tion more  that  can  be  made,  though  it  hath  not,  which  is,  that  though  an  action  upon 
the  [229]  case  may  lie,  notwithstanding  there  may  be  no  acquittal,  and  the  plaintiff 
need  not  alledge  an  acquittal,  as  he  must  in  conspiracy,  yet  if  he  will  make  that  part 
of  his  case,  and  will  lay  that  he  was  acquitted,  if  it  comes^out  that  he  was  not  acquitted, 
or  it  appears  he  could  not  be  acquitted,  he  has  failed,  and  cannot  recover. 

1.  liesp.  There  is  a  diversity  between  actions  upon  contracts  and  on  torts.  In 
actions  on  contracts  the  plaintiff  must  prove  it  as  he  has  laid  it ;  but  upon  a  tort 
which  is  often  aggravated  with  many  particulars,  it  is  not  necessary  to  prove  his 
whole  case,  but  though  he  fails  in  many  of  the  particulars,  yet  if  he  proves  so  much 
of  it  as  leaves  him  good  cause  of  action,  he  shall  recover. 

2.  The  acquietatus  imports  an  acquittal  by  verdict ;  and  though  when  auterfoits 
acquit  is  pleaded,  it  imports  an  effectual  acquittal  from  the  crime,  because  otherwise 
it  is  no  plea  ;  yet  in  this  ease  where  a  perfect  acquittal  is  not  material,  and  where  it 
appears  that  upon  this  indictment  he  could  not  be  acquitted  of  the  crime,  so  as 
to  plead  it,  if  the  words  (de  praemissis  acquietatus)  shall  be  understood  secundum 
subjectam  materiam  for  an  acquittal  by  verdict  from  that  indictment,  which  is 
enough. 

3.  If  the  case  of  Hunt  and  Line  could  be  mentioned  upon  the  ground,  that  when 
he  lays  that  he  was  legitimo  modo  acquietatus,  that  must  be  [230]  such  an  acquittal 
where  all  things  were  right,  this  case  differs,  not  to  .say  I'itimo  modo  acquietatus,  but 
de  prsemissis  acquietatus  generally. 

To  conclude. 

Upon  this  view  of  the  cases  cited  a  very  short  reasoning  will  determine  the  present 
question. 

The  actions  for  malicious  indictments  where  the  matter  is  scandalous,  though  the 
indictment  were  naught,  shew  that  a  malicious  indictment  though  naught  is  injuria. 

And  Savill  and  Roberts  proves  the  expence  occasioned  to  be  damnum. 

And  if  there  be  both  damnum  and  injuria ;  certainly  an  action  lies. 

Therefore  there  must  be  judgment  for  the  plaintiff. 

[231]    De  Terming  Pascile  Anno  Tertio  Decimo  Ann^e  Eegin^. 

DoMiNA  Regina  v.  Green. 

Commitment  sur  Game  Act,  for  want  of  distress,  till  he  should  be  discharged  by  due 
course  of  law,  quashed.     5  An.  c.  14,  made  perpetual  by  9  An.  c.  25. 

Green  was  brought  up  by  habeas  corpus,  and  upon  the  return  it  appeared  that  he 
was  convicted  for  coursing  not  being  qualified,  contrary  to  the  Game  Act ;  that  the 
justice  issued  his  warrant  for  levying  the  fine,  whereupon  there  was  a  return  of  no 
distress,  and  then  he  was  committed  to  the  house  of  correction  till  he  should  be 
discharged  by  due  course  of  law. 

Serjeant  Commins  took  an  exception  to  the  warrant,  that  it  ought  to  have  been 
for  three  months  certain  according  to  the  statute,  and  not  till  he  should  be  discharged, 
&c.  To  which  it  was  answered  hy  Serjeant  Pratt,  and  Mr.  Darnel,  that  though  the 
words  of  the  statute  were  so,  yet  this  form  was  more  proper  in  the  warrant  of  that 
upon  payment  of  the  51.  and  on  application  to  a  justice  of  peace  he  might  be  discharged 
at  any  time  within  the  three  months,  and  if  he  did  not,  yet  he  must  be  discharged 
at  the  end  of  the  three  months ;  this  form  being  made  certain  by  reference  to  the 
direction  of  a  general  law. 

[232]  But  the  Court  held  that  when  an  Act  of  Parliament  says  a  man  shall  be 
imprisoned  for  a  precise  time,  the  commitment  must  be  expresly  for  that  time,  that 
the  gaoler  may  know  how  long  exactly  to  keep  him,  and  when  it  is  expired  he  is  forth- 
with to  discharge  him  without  applying  to  a  justice  of  peace;  and  for  this  Eyre 
Justice  cited  cases. 
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Rex  V.  Bracy,  Mich.  8  W.  3,  Doctor  Gi-eenvel's  case,  Pas.  9  W.  3.  Hollingshead's  case, 
Hill.  1  Annse,  they  held  also  that  the  defendant  could  not  have  redeemed  himself  by 
paying  the  fine  after  commitment,  for  that  the  nature  of  the  punishment  was  then 
altered  by  express  words  of  the  statute,  and  the  justices  had  executed  their  authority, 
and  had  no  power  to  take  the  money. 

Upon  this  fault  in  the  commitment  the  defendant  was  discharged. 

Parker  Chief  Justice  said,  the  merits  of  the  case  appeared  to  him  very  extraordinary, 
on  granting  the  habeas  corpus  the  defendant  went  a  sporting  with  a  gentleman  of  3001. 
per  annum,  to  take  care  of  his  dogs,  that  such  persons  ought  to  be  taken  as  servants, 
and  the  justices  should  not  commit  in  that  case. 

[233]    Regina  v. . 


Regula  praxis. 

Parker,  Chief  Justice :  You  cannot  move  for  an  hab.  corpus  without  a  copy  of  the 
commitment. 

Kemster  v.  Nelson. 
Replevin  de  una  parcella  lintei. 

Replevin  was  brought  de  una  parcella  lintei  et  de  una  parcella  sericorum,  &c. 
Defendant  avowed,  and  verdict  for  the  plaintifT  and  intire  damages. 

Mr.  Brownsel  moved  in  arrest  of  judgment,  that  parcella  is  uncertain,  and  does  not 
make  that  which  it  is  applied  to,  more  precise  than  it  would  be  without  it ;  that  it 
would  be  ill  in  trover,  but  more  in  replevin,  because  a  greater  certainty  is  required  as 
there  must  not  be  only  damages  on  the  Statute  of  H.  8,  but  judgment  also  for  the 
return  of  the  goods,  which  must  therefore  be  described  in  certainty,  that  the  sheriff 
may  know  what  to  deliver.     2  Lev.  176.     Vent.  105.     Allen  32.     Stile  71. 

The  Court  inclined  to  be  of  this  opinion,  and  stayed  judgment  quousq;  &c. 

[234]    Regina  v.  . 


Ret.  de  certior'. 

Certiorari  issued  to  a  justice  of  peace  to  remove  some  convictions  of  a  baker  upon 
the  assize  of  bread,  who  returned  that  he  certified  them  to  the  Quarter-Sessions,  et 
ideo  ill'  coram  d'na  Regina  ad  diem  et  locum  infrascript.  habere  non  potuit.  The 
Court  held  this  to  be  insufficient,  and  that  the  certifying  to  the  sessions  was  only  for 
the  safe  custody,  but  notwithstanding  they  must  be  returned  to  the  Court. 

Rule  was  made  upon  Mr.  Fowler  the  justice  to  return  the  records. 

KiNBAR  V.  Gardiner. 
Assump.     Plea  delivery  de  chose  al  pi.  inde  accepit  in  satisfaction. 

Indeb.  assumpsit,  defendant  pleaded  that  tiel  jour  et  lieu  dedit  et  delib.  quer. — 
furfuris,  Anglice  Bran  et  quer.  inde  acceptavit  in  plen'  satisfaction,  and  to  this  the 
plaintifl'  demurred. 

Mr.  Fortescue  for  the  plaintiff  objected  that  the  plea  was  ill,  because  the  delivery 
was  not  alledged  to  be  in  satisfaction,  but  only  the  acceptance,  et  quicquid  recipitur, 
recipitur  ad  modum  solventis ;  that  if  the  giving  was  not  in  satisfaction,  the  applica- 
tion of  the  acceptor  would  not  make  it  so ;  for  this  he  cited  jPinnel's  case,  5  Co.  117. 
Stile  263.     Brownl.  490.     Thomps.  Ent.  305. 

[235]  Mr.  Branthwaite  for  the  defendant  endeavoured  to  distinguish  this  from 
Pannd's  case,  which  was  upon  an  obligation,  by  saying,  this  being  a  parole  contract 
might  be  discharged  by  parole,  and  the  plaintiff's  acceptance  in  satisfaction  and 
discharge   amounted    to   that,    and   quoted    5    Mod.    86.      Cro.   Car.   279,   but   per 
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Fortescue,  that  case  in  Cro.  Car.  has  often  been  denied  for  law,  for  promises  upon 
consideration  executed  cannot  be  discharged  by  parole,  but  promises  upon  consideration 
executory  may,  quod  Eyre  J.  concessit. 

Parker,  Chief  Justice  :  The  acceptance  must  certainly  follow  the  intent  of  the 
delivery,  but  the  question  here  seems  to  be  upon  the  construction  of  the  words  of 
the  plea,  whereby  the;  plen.  satisfaction  may  equally  be  referred  to  the  delivery 
and  acceptance,  the  verbs  being  joined  and  made  an  intire  sentence  by  the  copulative 
et,  the  time  and  place  are  both  put  before  deliberavit ;  but  it  cannot  be  pretended  but 
that  here  it  is  a  good  name  for  the  acceptance  notwithstanding  that;  if  then  these 
words  may  be  communicated  to  the  acceptance,  why  may  not  plen.  satisfaction  be 
likewise  communicated  to  the  delivery? 

Eyre  Justice  :  I  believe  you  will  find  the  plea  in  those  cases  to  be  drawn  different 
from  this,  and  made  separate  sentences ;  defend,  dedit,  &c.  quiB  quidera,  &c.  quer. 
accepit  in  plen.  satisfaction,  there  was  no  room  for  such  a  construction,  but  here 
there  may. 

Adjournatur. 

[236]  Nota ;  on  the  last  paper  day  this  case  of  Kimher  and  Gardiner  came  on,  and 
by  the  whole  Court  the  payment  in  satisfaction  was  held  to  be  well  alledged  ;  but  Mr. 
Fortescue  took  another  exception  to  the  plea,  viz.  the  narr.  consisted  of  three  counts 
for  fifteen  pounds  each,  and  the  third  sets  forth  that  in  consideration  that  the  plaintiflf 
had  delivered  the  defendant  a  gelding,  he  promised  to  deliver  the  plaintiff  twenty 
quarters  of  bran  on  a  certain  day;  the  defendant  pleaded  that  after  the  day  he  delivered 
to  the  plaintiff  twenty  quarters  of  barn  in  satisfaction  of  the  promise,  which  he  said 
was  wrong  upon  the  reason  of  PineU's  case,  because  the  thing  could  not  be  a  satis- 
faction for  the  same  thing  and  two  fifteenths  besides ;  but  Parker,  Chief  Justice, 
thought  this  differed  from  the  case  of  money  which  is  always  of  a  certain  value,  and 
though  goods  could  not  go  in  satisfaction  of  the  same  goods,  and  somewhat  more,  upon 
the  very  day,  yet  at  another  day  they  might,  because  possibly  the  price  might  rise  so 
as  to  make  the  satisfaction  adequate  ;  but  Eyre  and  J.  Povvis,  Justices,  semblent  that 
something  ought  to  have  been  shewn  by  the  plea  to  induce  the  Court  to  think  there 
was  such  an  advantage  to  the  plaintiff. 

Adjournatur  to  the  next  term. 


[237]    Hitchcock's  Case. 

Mr.  Whiteacre  moved  for  the  defendant  to  set  aside  a  judgment  for  irregularity 
after  a  writ  of  error  brought  in  the  Exchequer  Chamber,  and  per  Parker,  Chief  Justice, 
you  come  too  late  ;  this  is  like  a  motion  for  a  new  trial  which  goes  to  set  aside  the 
verdict,  after  one  in  arrest  of  judgment  is  founded  upon  the  verdict,  the  writ  and 
return,  admitted  that  there  is  a  judgment. 


Simons  a.nd  Alexander. 
Debt  brought  sur  quoddam  agreament.  in  script,  sigill.  suo  sigillat'.     See  10  Mod.  285. 

The  plaintiff  brought  debt  pro  eo  quod  defendant  quoddam  agreament.  suum  in 
script,  sigillo  suo  sigillat.  promisit  sal.  et  tal  suum.  Upon  nil  debet  pleaded,  and 
verdict  for  the  plaintiff,  Mr.  Salkeld  moved  in  arrest  of  judgment,  that  there  was 
nothing  in  the  declaration  to  support  an  action  of  debt,  no  consideration  being  laid 
of  the  promises,  nor  the  agreement  shewn  to  be  by  deed,  that  per  factum  suum  con- 
cessit, or  per  script,  obi.  suum  concessit,  implies  a  deed,  but  here  it  is  otherwise,  the 
sigillat.  will  not  mend  it,  for  that  does  not  make  a  deed  by  delivery,  that  if  this 
declaration  had  been  upon  a  deed,  nil  debet  had  not  been  a  plea  to  it,  but  non  est 
factum. 

The  Court  thought  it  ill  for  this  reason,  sed  adjournatur. 


316  REPORTS   IN   THE   KING's   BENCH,  ETC.  GILB.  CAS.  238. 


[238] 


Constr.  del  rule  to  bring  in  principal,  interest  and  costs. 

Per  Parker  Chief  Justice,  upon  a  rule  to  tax  principal,  interest  and  costs  upon 
a  bond,  the  Master  is  to  have  regard  to  the  agreement  of  the  parties  as  to  interest, 
and  if  the  plaintiff  has  constantly  taken  four  or  five  per  cent,  is  not  to  allow  more  ; 
sur  Mr.  Whiteacre's  motion. 

SociETAS  Africana  V.  Mason. 

Debt  sur  obi.  with  special  bonds,  plea  of  performance,  general  breach  assigned 

uncertain.     10  Mod.  227. 

Debt  upon  a  bond,  the  defendant  prays  oyer  of  the  condition,  which  was,  that 
whereas  the  Company  had  appointed  the  defendant  their  receiver  of  a  certain  duty  at 
Bristol,  that  if  he  should  remit  and  pay  to  the  Company  all  such  sums  of  money  as  he 
should  receive  from  any  person,  or  persons,  for  the  use  of  the  Company,  in  due  time, 
and  also  should,  when  required,  give  up  his  commission,  and  pay  the  Company  all  such 
sums  of  money  as  should  be  in  his  hands  at  that  time,  then,  &c.  A  general  perform- 
ance was  pleaded,  to  which  the  plaintiffs  reply  a  breach,  that  the  defendant  apud 
London  recepit  de  quodam  Jacobo  Keynorson  et  al.     Personis  divers'  Denar.  Sum. 

in  toto  se  atting'  ad ad  opus  et  usum  Societat'  praed'  (eisdem  Denar.  Sum. 

prffid')  and  that  he  had  not  paid  it  to  the  Company ;  defendant  demurs,  and  shewed 
for  cause  the  uncertainty  of  the  breach. 

Mr.  Lutw.  for  the  defendant  took  two  exceptions  to  the  replication  ;  1.  That  [239] 
the  breach  assigned  was  too  general  and  uncertain,  but  as  to  the  sums  and  persons 
of  whom  he  received,  that  before  the  late  statute  he  could  not  lay  more  breaches 
than  one  to  intitle  him  to  the  penalty,  and  that  this  pleading  de  divers,  al  personis 
is  worse,  being  more  dark  and  involved,  atid  the  defendant  less  informed  how  to  apply 
this  defence.  2.  That  this  breach  is  not  within  the  condition,  which  by  the  recital 
is  tied  up  to  monies  that  he  should  receive  upon  the  particular  duty  at  Bristol ;  they 
say  that  he  received  money  of  J.  R.  apud  London.  Now  though  perhaps  it  might 
not  be  necessary  to  lay  the  venue  at  Bristol,  yet  it  must  be  shewn  that  the  money 
was  received  upon  that  particular  day. 

2  Saund.  403,  411,  Ld.  Arlington  v.  Marrick.  • 

Mr.  Ward  for  the  plaintiff  answered  ; 

1.  That  though  a  breach  assigned  on  the  condition  of  a  bond  must  be  single,  yet 
it  must  be  understood  according  to  the  matter,  which,  if  complex  in  its  nature,  such 
general  complicit  pleading  had  been  allowed.  Lev.  94.  Keb.  497.  Lut.  580.  Trin. 
1 1  W.  3,  Roderick's  case,  Mich.  4  Annaj,  Chambers  and  Preston,  that  this  was  to  avoid 
prolixity  of  pleading,  for  which  reason  the  Judges  had  at  last  allowed  the  plea  of 
performance  generally,  which  was  not  held  good  till  Queen  Elizabeth's  time,  in  the 
beginning  of  Cro.  Eliz.  253,  749,  916. 

[240]  2.  That  the  breach  was  within  the  condition,  being  upon  the  non-payment 
when  required,  and  not  upon  the  receipt  of  the  sums,  which  was  but  inducement ;  that 
the  condition  was  to  pay  all  monies  of  the  Company,  that  should  be  in  his  hands, 
when  required,  and  not  tied  up  to  the  recital  as  to  the  particular  duty  there  mentioned. 

Eyre  Justice  :  I  cannot  think  the  case  in  Lutw.  94,  to  be  law  for  the  reason  given, 
for  the  judgment  seems  to  Hy  in  the  face  of  it,  and  proves  the  replication  to  be  ill,  for, 
contrary  to  the  distinction  in  that  case,  a  general  assignment  in  a  declaration  of 
covenant  has  been  allowed,  because  the  plaintiff  is  to  recover  only  damages,  and  can 
have  no  more  than  he  proves  ;  but  in  a  replication  upon  a  bond  for  performance  of 
covenants  it  is  otherwise,  because  the  defendant  is  liable  to  an  extraordinary  penalty, 
and  therefore  ought  to  be  at  a  greater  certainty  for  his  defence.  Brigstock  v.  S/avion, 
Mich.  8  W.  3,  in  C.  B.  was  adjudged  upon  this  diversity,  the  condition  cainiot  be 
taken  at  large,  but  must  be  tied  up  to  the  particular  matters  of  the  recital,  and  so  is 
the  case  of  The  Lord  Arlington,  in  2  Saund.  which  is  in  point. 

Parker  Chief  Justice  :  The  case  in  Lev.  may  be  law  as  to  the  judgment,  though 
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the  reason  is  bad,  for  the  breach  is  upon  an  irabezilraentof  monies  received  of  different 
persons,  and  it  would  be  exceeding  difficult  to  say  [241]  what  particular  sums,  and  of 
what  persons  received,  the  defendant  imbezilled  in  sucli  a  case ;  but  in  the  case  at 
Bar  the  replication  is  double  as  well  as  uncertain,  and  that  is  shewn  for  cause,  which 
is  not  in  the  case  cited,  and  theiefore  they  would  not  be  authorities  here,  though 
there  were  judgments  in  them  ;  the  breach  is  certainly  not  within  the  first  part  of 
the  condition,  being  not  tried  upon  the  later  words  as  general  at  law,  you  should 
have  brought  yourselves  within  them,  and  shew  the  money  to  be  in  his  hands  at  the 
time  of  the  request,  which  is  not  done. 

J.  Povvys  Justice  :  If  the  breach  had  been  de  diversis  personis  generally,  that 
would  have  been  ill  no  doubt,  and  the  addition  of  one  particular  peison,  viz.  J.  R. 
will  not  help  it. 

The  plaintiff  prayed  leave  to  discontinue  upon  payment  of  costs,  quod  fuit  con- 
cessum  per  Cur'. 

Regina  v.  Rawlinson. 
Indictment  sur  5  Eliz.  c.  4,  for  exercising  a  trade  not  having  served  an  apprenticeship. 

Sir  Peter  King  moved  to  quash  an  indictment  for  exercising  the  trade  of  a  barber, 
not  having  served  an  apprenticeshi]),  per  spatium  quinque  mensium  aut  amplius  1  die 
Decemb.  et  continuat'  inde  usque  15  Mali. 

He  objected  first,  that  this  included  five  months  and  a  fortnight,  so  that  it  was 
uncertain  what  five  months  it  was  for,  and  could  [242]  not  be  pleaded  to  another 
indictment  for  the  same  offence  ;  sed  Parker  Chief  Justice,  it  is  void  for  all  above 
five  months,  from  the  first  of  December  to  the  fifth  of  May,  since  the  residue  is  less 
than  a  month. 

Second  exception  :  Not  said  the  jury  was  impanelled  ;  sed  per  Chief  Justice,  that 
is  a  superannuated  objection,  onerat'  is  sufficient. 

Third  exception  :  It  is  laid  that  the  defendant  was  not  a  person  who  exercised 
that  trade  at  the  time  of  making  the  Act,  5  Eliz.  c.  4,  infra  Angl.  vel.  Walliam.  If 
that  be  necessary,  it  should  be  laid  according  to  the  Act  which  mentions  persons  who 
did  not  exercise  the  trade  at  all  at  that  time,  and  do  not  confine  it  up  to  England  and 
Wales.  Sed  per  Chief  Justice  :  That  averment  was  necessary,  the  objection  is  super 
annuated  now,  though  it  lived  above  one  hundred  years. 

Fourth  exception  :  Averred  that  the  trade  of  a  barber  is  a  trade  infra  hoc  regnum 
Anglite,  no  such  kingdom  since  the  union. 

Upon  the  last  exception  the  Court  made  a  rule  to  shew  cause. 


[243]    Ward  v.  Reynolds. 
Words  held  actionable  quod  import  killing. 

Case  for  these  words  spoke  of  the  plaintiff,  being  a  widow,  "  I  know  you  very 
well  ;  how  did  your  husband  die  1 "  To  which  the  plaintiff  answered,  "  As  you  may, 
if  it  please  God."     To  which  the  defendant  replied,  "No,  he  died  of  a  wound  you  gave 

him."     On  not  guilty  pleaded  verdict  found  for  the  plaintiff;  and  now  Serjeant 

moved  in  arrest  of  judgment  that  the  action  did  not  lie,  for  that  the  words  did  not 
import  a  charge  of  murder,  but  the  woman  might  have  given  the  husband  a  wound  of 
which  he  died  by  accident  or  misfortune.  Cases  where  killing  was  not  held  to  import 
murder,  Rol.  Abr.  72.    Godb.  181.    2  Brownl.  (the  same  case).    3  Cro.  239.    2  Bulst.  10. 

Serjeant  Prat  pro  quer.  cited  cases  where  "  you  killed  J.  S."  was  held  to  import 
charge  of  murder.     Cro.  Eliz.  400,  823.     Cro.  Jac.  489. 

Parker  Chief  Justice  :  The  action  certainly  lies,  the  words  in  the  whole  frame  of 
them  are  spoke  by  way  of  imputation,  and  as  to  the  nature  of  killing,  be  it  which  way 
it  will,  a  man  ought  to  be  brought  upon  his  trial  for  it,  and  that  antiently  upon 
common  fame  :  it  is  very  odd,  that  after  a  verdict  a  Court  of  Justice  should  be  trying 
whether  there  may  not  be  a  case  in  which  words  spoken  [244]  by  way  of  scandal 
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might  be  innocently  said,  whereas,  if  that  were  in  truth  the  case,  the  defendant  might 
have  justified. 

L.  Powys  and  Eyre  accord. 

J.  Powis  Justice :  The  latter  cases  say,  you  killed,  &c.  is  actionable,  then  these 
words  must  be  so,  for  they  certainly  import  that,  the  whole  manner  of  them  is 
malicious. 

The  plaintifT  had  judgment  per  tot'  Cur'. 

Regina  r.  Brown. 

Conviction  on  the  new  Stat,  of  Assize  of  Bread  quashed  because  evidence 

not  set  forth. 

Sir  Peter  King  moved  to  quash  a  conviction  of  a  common  baker  for  selling  bread 
contrary  to  the  assize,  because  the  witness  was  only  said  to  be  sworn  de  et  super 
veritate  prsemiss.  which  was  granted.  Et  per  Eyre  Justice  :  This  is  a  conviction  in 
default  of  appearance,  which  I  very  much  doubt  whether  the  justices  can  do  in  this 
case,  no  express  power  being  given  by  the  statute  as  in  many  others  of  like  nature. 


Regina  v.  Grey. 

A  like  conviction,  exception  testis  prsestat  sacr'um  suum  de  veritate  materiaj  in 
informat'  prsed'  content',  et  fuit  quashed  per  Cur'. 

[245]    Regina  v.  Randal. 

Another  conviction  (ut  supra)  quashed  on  Mr.  Whitacre's  motion,  being  only 
sacr'um  prasstat  corporale  de  veritate  querimoniae  praed'. 

Regina  v.  Robson. 

Indictment.     Post. 

Mr.  Salkeld  moved  to  quash  an  indictment,  being  quod  per  sacr'um  proborum  et 
legalium  hominum  qui  jurati  et  onerati  existen'  prsesentat'  exstitit. 

1.  Exception,  that  exstitit  is  in  the  preter  tense  ;  sed  per  Chief  Justice,  heretofore 
they  fancied  there  was  such  a  word  as  extito,  and  therefore  it  has  been  alledged  well. 

2.  That  the  whole  sentence  is  nonsense,  and  jumbles  two  different  forms  together, 
viz.  juratum  pro  domina  super  sac'rum  suum  praesentant  and  that  per  sacr'um  prsesentat. 
exstitit. 

Per  Eyre  Justice  :  There  was  a  case  of  Regina  v.  Ford,  where  that  exception  was 
overruled. 

Adjournatur. 

[246]    Twaites  v.  Shaw. 

Words  importing  a  charge  of  forgery  held  actionable. 

Case  was  brought  for  these  words,  "  Twaites  has  hired  several  persons  to  make 
false  powers  to  receive  seamens  wages,  and  I  will  bring  one  Jenny  in  the  poultry 
compter  and  a  man  to  swear  it,  and  Twaites  had  advanced  seven  pounds  to  them  to 
get  the  power  made,  I  make  no  doubt  but  I  shall  make  Twaites  peep  through  a 
pair  of  wooden  grates,  and  I  will  give  you  50  guineas  if  you  will  join  with  me  in 
prosecuting  him." 

The  jury  found  for  the  plaintiff,  on  not  guilty  pleaded  ;  and  now  Mr.  Dee  moved 
in  arrest  of  judgment,  that  the  words  are  not  actionable,  because  of  an  uncertain 
signification,  Hob.  249,  the  making  false  powers  do  not  import  forging  letters  of 
attorney,  for   powers  is  not  a  proper  term  for  that,  and  false  may  signify  only 
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defective,  Stiles  5.  "You  are  a  witch,"  held  not  actionable.  Lev.  150.  Sid.  376. 
"Thou  art  a  sacrilegious  fellow,  and  coniniits  sacrilege  every  day,"  not  actionable, 
Sid.  438.  "  A  pimp  and  a  bawd,  and  fetchest  young  gentlewomen  to  young  gentle- 
men every  day,"  not  actionable,  2  Saund.  307.  "  You  are  a  cheating  fellow,  and  keep 
false  books,  spoke  of  a  draper,  but  not  laid  with  a  colloquium  of  his  trade,  and  held 
not  actionable.  Suppose  false  powers,  &c.  will  import  forged  letters  of  attorney,  yet 
these  words  are  not  [247]  actionable,  for  letters  of  attorney  do  not  ex  vi  termini 
imply  deeds,  and  all  forgery  not  indictable.  Hob.  305.  Sid.  16,  155.  Lev.  112. 
3  Leon.  231.  "Thou  hast  forged  my  hand,"  not  actionable,  the  subsequent  words 
relate  only  to  the  proof  of  this,  and  the  last  words  of  peeping  through  a  pair  of 
wooden  grates  are  merely  uncertain  ;  if  they  can  be  taken  to  signify  any  punishment, 
it  must  be  the  stocks,  and  that  is  not  the  proper  punishment  for  forgery  ;  so  nothing 
can  be  inferred  from  thence,  like  the  case  in  Rol.  Abr.  70,  pi.  19. 

Serjeant  Richardson  contra,  cited  3  Cro.  607,  554,  853.  Owen.  47.  Rol. 
Abr.  66. 

Parker  Chief  Justice  :  Scandalous  words  being  general,  is  a  very  strange  objection 
to  them,  for  it  is  so  much  the  harder  for  the  plaintiff  to  defend  himself  against  the 
effects,  and  the  defendant's  defence  in  the  action  will  be  the  easier,  since  any  thing 
within  that  generality  will  justify  the  words  ;  powers  to  receive  seamens  wages  is 
as  well  and  commonly  understood  as  letters  of  attorney,  and  the  words  in  their 
natural  and  proper  sense  import  forgery,  the  hearing  indeed  does  not  make  the 
crime  the  greater,  but  it  makes  the  act  deliberate.  Defective  insufficient  powers 
cannot  properly  be  called  false,  the  mistake  of  the  punishment  does  not  alter  the 
case  cited  of  coining. 

Autres  Justices  accord,  et  issint  judgment  fuit  done  pur  le  pit'  per  tot'  Cur'. 

[248]    Mohun's  Case. 

Regula  praxis.     Privilege. 

Per  Parker  Chief  Justice :  The  Court  cannot  give  costs  on  nonpros  for  want  of  a 
declaration  on  a  writ  of  privilege,  for  that  case  is  not  within  any  statute  for  giving 
costs. 

Cancellarius  et  Scholares  Universitatis  Cantabrigi^  v.  Crofts. 

10  Mod.  207.     Post. 

The  plaintiffs  brought  a  quare  impedit  by  name  of  Chancellor  and  Scholars  of  the 
University  of  Cambridge,  to  present  to  the  charge  of  Long  Addingham  in  Yorkshire, 
upon  the  Statute  of  3  Jac.  1,  c.  5,  for  Vesting  the  Presentations  of  Benefices  Belonging 
to  the  Popish  Recusants  in  the  Universities,  and  set  forth  the  convictions  of  Sir  W. 
Vavasor  the  patron.  The  defendant  prays  judgment  of  the  writ,  and  pleads  quod 
quer'  nominat'  et  incorporat'  sunt,  et  die  impetrationis  Br'is  nominat'  et  incorporat' 
fuer'  per  nomen  Chancellar',  Magistrorum  et  Scholar'  Universit'  Cantabr.  et  non  per 
nomen  Cancellar'  et  Scholar'  Universit'  Cantabr.  sive  aliquo  alio  nomine,  &c.  To 
this  the  defendant  demurred,  and  judgment  of  resp.  ouster  was  given  in  C.  B. 
Upon  this  the  defendant  pleaded  nul  tiel  record  of  the  conviction,  which  being 
certified,  judgment  final  was  given  for  the  plaintiff,  and  a  [249]  writ  of  enquiry 
awarded  upon  the  Statute  of  W.  2.  The  defendant  brought  a  writ  of  error  ;  and  the 
principal  error  assigned  was  that  the  judgment  of  respon'  ouster  was  erroneous,  and 
the  writ  ought  to  have  abated. 

Mr.  Reeves  (pro  quer'  in  error)  argued  that  it  is  essential  to  a  corporation  to  have 
a  name,  and  it  is  like  a  name  of  baptism  in  a  particular  person,  and  if  mistaken  may 
be  pleaded  in  abatement ;  he  admitted  that  a  corporation  may  have  one  name  of 
incoporation,  and  another  to  sue  by,  but  in  this  case  it  was  confessed  that  the 
plaintiffs  were  incorporated  by  the  name  of  chancellor,  masters  and  scholars,  and 
nothing  appeared  on  the  record  to  shew  that  they  had  any  other  name. 

That  there  are  many  cases  in  the  law  where  a  grant  of  lands  might  amount  to 
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give  a  new  name  to  a  corporation,  but  that  all  of  them  stood  upon  their  particular 
reasons,  which  could  not  affect  this  case. 

That  it  is  a  general  rule  laid  down  in  the  case  of  Alton  and  JFoods,  1  Co.  52,  that 
the  King's  grant  shall  not  enure  to  a  double  intent,  and  that  the  statute  is  within  the 
reason,  and  must  be  taken  by  the  same  rule. 

That  the  College  of  Physicians  in  London  have  one  name  of  incorporation,  and 
another  to  sue  by,  but  in  an  action  brought  by  them  against  Doctor  Salmon,  Trin. 
13  W.  3,  Holt  Chief  Justice  held  that  it  was  well  brought  by  [250]  their  name  of 
incorporation,  and  if  the  matter  had  been  res  Integra  and  undetermined,  he  should 
have  held  it  ill  if  it  had  been  brought  by  the  other  name. 

That  in  The  Chancellor  of  Oxford's  case,  10  Rep.  57,  the  donation  made  to  the 
universities  of  these  presentations  is  put  on  the  same  foundation  as  the  ease  of  a  will, 
and  therefore  any  description,  whereby  the  donee  may  be  certainly  known,  will  be 
sufficient.  3  Cro.  106.  So  that  is  not  the  case  of  grants,  the  corporate  name  need 
not  be  strictly  pursued,  whether  made  to  or  by  corporation.     Lane  34. 

But  in  writs  the  same  exact  name,  idem  syllabis  et  verbis,  must  be  strictly 
pursued.  10  Rep.  225  b.  27  H.  3,  85.  4  Inst.  3.  6  Co.  65.  11  Co.  21.  Stat. 
de  Terris  Templar,  17  E.  2. 

All  the  precedents  in  these  cases  are  by  the  name  of  incorporation.  10  Rep.  53. 
Hob.  126.     Winch,  659,  881. 

The  declaration  is  defective,  in  that  it  does  not  sufficiently  appear,  that  the  patron 
Sir  W.  V.  is  a  recusant  convict,  for  want  of  an  averment,  that  he  was  above  the  age 
of  sixteen  at  that  time,  which  is  the  qualification  required  by  the  Act,  and  comes  in 
here  only  under  the  recital  of  the  indictment. 

[251]  Mr.  Lutwyche  (for  the  defendant  in  error)  insisted,  that  the  statute  grant- 
ing to  the  university  by  the  name  of  chancellor  and  scholars,  had  enabled  them  to 
sue  by  it,  that  the  law  was  contrary  to  the  rule  in  1  Rep.  52,  for  that  the  King's 
grant  should  enure  to  a  double  intent,  so  as  by  the  same  words  to  incorporate  and 
grant;  that  the  case  of  a  statute  is  stronger  than  that  of  a  charter. 

It  is  admitted  that  the  grant  of  a  subject  to  the  chancellor  and  scholars  of  the 
University  of  Cambridge  would  be  good,  then  it  is  no  material  variance,  and  must 
have  the  same  construction  here. 

In  the  case  of  The  Collegeo  of  Physicians  it  was  held  good  both  ways,  and  for  the 
same  reason  it  may  be  so  here ;  the  same  resolution  was  Mich.  1  Anne,  Proeses  et 
Coll.  v.  Piolls. 

Objected  that  the  plea  in  abatement  is  ill  pleaded,  that  a  plea  in  abatement  ought 
to  be  certain  to  every  intent,  and  take  off  every  case  that  might  possibly  make  the 
writ  good. 

This  plea  amounts  to  no  more,  than  that  on  the  day  of  purchasing  the  writ  they 
were  incorporated,  i.e.  bad  their  charter  given  them. 

By  such  a  name,  now  this  may  be  true,  and  yet  before  that  they  might  be  a  cor- 
poration [252]  by  the  name  of  chancellor  and  scholars,  or  in  case  they  were  not 
incorporate  at  all  by  any  particular  charter,  then  this  Act  must  of  necessity  incor- 
porate them  by  that  name,  to  enable  them  to  take,  and  it  doth  not  appear  that  they 
lost  their  first  name,  for  no  acceptance  is  shewn  of  that  incorporation. 

That  this  case  ought  to  be  taken  as  favourable  as  possible,  because  of  the  difficulty 
of  justifying  under  this  Act,  appears  by  the  case  of  Lord  Peters  and  The  University  of 
Camh-idge.     3  Lev.  232.     2  Lutw.  1100. 

As  to  the  exception  to  the  declaration  it  is  admitted,  that  the  age  is  set  forth  in 
the  indictment,  which  being  a  judgment  by  default  must  now  be  taken  to  be  true. 

Mr.  Reeves  (replied) :  If  they  had  such  a  power  of  suing  by  a  ditlerent  name,  that 
ought  to  have  been  shewn  by  their  replication. 

Here  is  no  necessity  for  the  construction  of  a  double  intent,  for  the  university  was 
a  body  corporate  before,  and  might  take  by  this  as  a  description,  but  if  that  were 
otherwise,  surely  it  does  not  follow  that  because  the  Act  grants  a  capacity  to  take, 
that  therefore  it  should  give  a  capacity  to  sue  or  grant. 

The  cases,  where  the  Kitig's  grants  have  been  construed  to  a  double  intent,  have 
been  generally  for  the  benefit  of  the  Crown.  7  E.  4,  14.  As  where  a  rent  has  been 
reserved  [253]  in  order  to  enable  the  Crown  to  demand  that  rent,  and  in  Dy.  100,  it 
is  held,  that  if  the  rent  bo  released  the  corporation  is  ipso  facto  dissolved. 
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Parker  Chief  Justice  :  As  to  the  exception  to  the  plea,  it  is  that  they  are  now, 
and  such  a  (Jay  were  named  and  incorporated  by  this  name,  and  none  other ;  the 
word  incorporation  does  not  speak  the  Act  but  the  effect  of  an  incorporation,  other- 
wise you  must  upon  this  plea  extend  the  same  Act  to  dilleront  times. 

If  the  university  had  a  power  of  suing  by  another  name,  that  should  have  been 
shewn  on  their  part,  and  not  the  negative  part  on  the  other  side. 

There  is  no  occasion  to  make  these  words  incorporating  words,  for  the  effect  of 
them  is  to  invest  this  inheritance  in  the  chancellor,  masters  and  scholars,  who  were  a 
corporation  before  ;  and  therefore  that  effect  may  be  attained  without  making  these 
words  incorporating  words. 

Eyre  Justice :  I  cannot  think  it  a  consequence  that,  because  these  words  are  a 
sufficient  description  to  take  by,  therefore  they  must  give  a  name  to  sue  by. 

Suppose  a  devise  to  the  University  of  Cambridge,  could  they  sue  by  that  name, 
or  to  the  church  of  St.  Andrew,  Holborn,  which  [254]  is  held  to  be  a  devise  to  the 
patron,  could  the  parson  sue  by  the  name  of  the  church  1 

Kol.  Abr.  513. 

L.  and  J.  Powis  Justices  semble  contra. 

Curia  advisare  vult. 

Larder  and  Pashem. 

Debt  sur  obi.     Plea,  bond  given  pro  comparentia,  &c.  and  assigned  juxta, 
and  held  ill,  condition  not  shewn. 

Debt  upon  a  bond  to  the  sheriff,  the  defendant  pleaded  that  the  bond  was  sealed 
and  delivered  pro  comparentia  ipsius  def'tis  upon  a  latitat  issued  against  him,  and 
that  the  sheriff  assigned  it  to  the  plaintiff  in  the  original  action  according  to  the 
*  Act  for  Amendment  of  the  Law;  the  plaintiff  replied  that  an  attachment  issued  out  of 
Chancery,  and  that  this  bond  was  given  for  the  defendant's  appearance  on  that,  and 
traversed,  absque  hoc,  that  it  was  delivered  modo  et  forma,  &c.  to  which  the  defen- 
dant demurred,  and  shewed  for  cause,  that  the  plea  traversed  matter  not  material  nor 
traversable. 

Parker  Chief  Justice  and  Eyre  said  the  plea  was  ill,  having  only  alledged  that  the 
bond  was  given  pro  comparentia  def'tis,  which  could  not  appear  but  upon  oyer  of  the 
condition,  and  unless  that  was  sufficiently  shewn,  the  bond  could  not  appear  to  be 
assignable,  that  it  differed  from  the  plea  on  the  Statute  of  23  H.  6,  c.  9,  to  a  sheriff's 
bond. 

[255]  The  Court  gave  judgment  for  the  plaintiff  nisi  causa  within  a  week. 

Sir  Joshua  Sharp  v.  Major'  Co'itat'  et  Gives  London. 

Mandamus  directed  to  the  Corporation  of  London  to  swear  a  common  council-man 
Motion  before  the  return  to  supersede  for  the  misdirections ;  Court  divided. 
Question  L  Whether  mandamus  may  be  directed  to  the  body,  when  the  power  to 
do  the  act  is  lodged  in  a  particular  person  1  2.  Whether  if  mandamus  has  issued 
upon  a  wrong  suggestion,  the  Court  can  supersede  before  the  return,  quia  improvide 
emanavit. 

Last  term  a  writ  of  mandamus  issued,  directed  to  the  Mayor,  Commonalty  and 
■Citizens  of  London,  to  swear  and  admit  the  plaintiff  into  the  office  of  a  common-council- 
man for  Cheap  ward,  and  the  same  term  two  more  issued  upon  the  same  right. 

The  first  day  of  this  term  a  motion  was  made  to  supersede  those  writs,  upon  a 
suggestion  that  they  were  misdirected,  and  affidavits  were  read,  whereby  it  appeared 
that  the  constitution  was,  that  the  alderman  of  the  ward  was  a  proper  officer  to  swear, 
and  in  his  absence  or  default  the  lord  mayor,  and  that  there  was  no  instance  of  its 
being  done  by  the  whole  body,  but  that  in  this  case  the  common  council,  as  repre- 
sentatives of  the  body  corporate,  had  got  the  writ  into  their  custody,  and  taken  upon 
•them  the  execution. 

*  5  An.  c.  16. 
K.  B.  XXII.— 11 
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[256]  After  hearing  counsel  on  both  sides  and  great  consideration,  the  Court 
delivered  their  opinion  seriatim. 

Mr.  Justice  J.  Povvis  :  Before  I  enter  into  the  consideration  of  the  law,  I  must 
observe  that  the  writ  was  moved  for  very  early  last  term,  and  that  fairly,  being 
specially  prayed  (as  appears  by  the  minutes)  to  be  directed  to  the  Mayor,  Commonalty 
and  Citizens  of  London,  which  is  the  corporate  name,  and  served  on  the  twelfth  of 
February,  which  was  the  next  common-council  day  afterwards. 

It  has  been  moved  that  this  writ,  being  directed  to  the  whole  body  by  the 
corporation  name,  is  wrong  directed,  and  therefore  ought  to  be  quashed. 

Whether  the  direction  be  right  or  wrong,  I  do  not  think  it  necessary  to  declare 
any  opinion,  but  hold  that  it  ought  not  to  be  quashed  on  a  motion. 

I  agree  that,  if  the  Court  had  been  imposed  on,  and  the  motion  made  in  great 
abuse  of  the  Court  by  alledging  a  false  fact,  it  might  have  been  quashed  on  a  motion  ; 
that  the  Court  have  such  a  power  appears  by  Grey's  case,  which  was  a  mandamus  to 
Sir  Richard  Reines  to  grant  administration,  and  afterwards  it  appeared  on  motion 
that  the  deceased  had  made  a  will,  and  the  plaintiff  was  summoned  into  the  Spiritual 
Court  to  prove  it,  [257]  and  stood  out  in  contempt  of  that  process,  whereby  it  was 
plain  that  no  such  mandamus  ought  to  have  issued,  and  the  Court  quashed  it. 

But  this  case  is  otherwise,  and  we  ought  to  wait  for  a  return,  since  in  my  opinion 
it  does  not  certainly  appear  that  the  writ  is  wrong. 

I  am  rather  inclined  to  think  the  direction  is  right,  Eastwick's  case,  Stile  32,  the 
mandamus  is  directed  by  the  corporate  name,  and  it  is  there  said  to  be  the  only 
proper  way  of  direction  ;  3  Bulst.  189,  190,  is  stronger,  Rol.  Rep.  409.  Sir  Thomas 
Holt's  case,  2  Jones  51.  Mandamus  was  quashed  because  directed  to  the  proper  officer 
to  do  the  act,  and  not  the  corporation,  3  Keb.  667,  668,  held  per  Holt  Chief  Justice 
in  the  case  of  The  Mayor  of  Abington,  that  it  might  be  good  either  way.  Dy.  333.  A 
mandamus  to  restore  was  directed  to  the  Mayor,  Aldermen  and  Sheriffs  of  London. 

But  it  must  be  admitted  that  there  is  great  variety  in  the  cases  of  directions  of 
these  writs,  some  being  to  the  persons  amoving,  others  to  the  corporatioti,  some  to 
the  commissioners  for  regulating  corporations  on  the  Corporation  Act,  as  the  case  of 
Hurst,  who  was  removed  from  being  an  attorney  of  the  City  Court  of  Canterbury. 

A  difference  was  taken  at  the  Bar  between  mandamus  to  swear  and  those  to  restore, 
as  to  [258]  the  direction,  but  there  is  no  warrant  for  that  in  the  books,  and  in  this 
case  I  observe  it  is  to  admit  as  well  as  to  swear,  and  that  being  to  let  a  member  into 
the  body  is  a  corporate  act,  and  under  the  same  reason  as  a  writ  to  restore. 

But  if  this  matter  be  only  doubtful,  I  think  we  ought  not  to  determine  it  on  a 
motion,  because  the  doing  it  may  be  mischievous,  but  the  refusing  cannot.  If  we 
determine  against  the  plaintiff  before  the  return,  we  preclude  him  of  his  writ  of  error, 
but  the  other  side  may  have  their  exception  to  it  on  the  return,  therefore  it  seems 
reasonable  for  us  to  see  the  return  first,  which  will  give  us  a  great  deal  of  light,  for 
I  take  it  for  granted  that  so  great  and  honourable  a  corporation  as  the  City  of  London 
will  make  a  true  return,  and  state  the  matter  right. 

It  will  be  harder  to  do  this  now  when  the  writ  is  gone  out,  than  it  would  have 
been  to  deny  it  on  motion,  and  I  apprehend  this  method  will  be  very  mischievous 
both  to  the  subject  and  the  Court. 

As  to  the  subject  it  will  induce  more  delays  than  the  alias  and  pluries  heretofore, 
and  hinder  the  effect  of  the  late  Act  for  making  these  proceedings  more  speedy  and 
effectual,  and  this  law  supplies  another  reason  against  it,  (viz.)  that  the  party  takes 
his  mandamus  at  his  peril,  and  if  it  be  wrong  must  pay  costs  for  it. 

[259]  As  to  the  Court,  that  will  be  much  entangled  by  it,  for  we  shall  be  to  try 
who  is  the  proper  officer,  by  affidavit  upon  motion  in  every  case  of  mandamus. 

What  makes  this  examination  the  less  necessary  is,  that  a  mandamus  gives  no 
right,  but  the  title  to  the  office  remains  just  as  it  was  before. 

To  me  it  is  still  very  uncertain  who  has  the  right  to  swear  in,  and  where,  whether 
the  alderman  after  the  wardmote  is  over,  or  only  the  lord  mayor,  and  whether  he  is  to 
do  it  in  or  out  of  council ;  besides  that,  it  appeareil  in  the  motion,  that  there  were 
instances  of  the  common  council  themselves  intermedling  in  the  admission  of  their 
members. 

Mr.  Justice  Eyre  :  I  am  so  unfortunate  as  to  differ  from  my  brother,  for  though 
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no  body  has  a  greater  regard  for  his  great  learning  and  judgment  than  myself,  yet  I 
must  be  guided  by  my  own  such  as  it  is. 

The  motion  was  that  the  writ  should  l)e  superseded,  and  under  that  consideration 
we  hitherto  talked  of  it  amongst  ourselves,  though  my  brother  now  argues  against 
quashing  it ;  now  I  agree  with  him  that  it  ought  not  to  be  quashed,  for  that  can  only 
be  on  the  record,  but  I  think  it  ought  to  be  superseded,  because  it  issued  improvide. 

[260]  For  if  the  Court  had  been  rightly  informed  of  this  matter  on  the  first 
motion,  as  they  are  now,  they  would  not  have  granted  it. 

The  state  of  the  case  is  this  :  The  common  council  are  chosen  yearly  on  St.  Thomas's 
Day,  by  virtue  of  a  precept  issued  by  the  lord  mayor  to  the  alderman  of  each  ward, 
who  is  to  summon  a  wanlmote  to  choose,  and  then  to  administer  the  oath  to  them, 
and  return  them  on  the  precept  to  the  lord  mayor  in  order  to  be  admitted  into  the 
common  council ;  in  this  case  Sir  Joseph  Sharpe  and  ten  more  are  put  upon  one  side, 
and  A.  B.  and  ten  more  on  the  other  side,  the  alderman  swears  in  and  returns  to  the 
lord  mayor  A.  B.  and  his  company,  whereupon  Sir  Jos.  S.  and  his  ten  pray  mandamus 
from  this  Court  directed  to  the  whole  body,  which  is  served  upon  the  lord  mayor. 

I  am  of  opinion  that  this  writ  ought  to  be  superseded,  because  ill  directed. 

To  form  a  judgment  in  this  case,  two  things  are  considerable  ;  what  the  Court 
would  have  done  in  case  this  had  been  an  original  motion,  and  all  this  matter  had 
appeared. 

2.  What  the  Court  can  do  since  the  writ  was  issued,  and  not  returned,  an<l  whether 
we  can  now  take  notice  of  this  matter. 

As  to  the  first,  if  this  was  an  original  motion,  I  think  the  writ  ought  to  have  been 
di-[261]-rected  to  the  lord  mayor,  and  not  to  the  corporation,  because  it  appears  that 
he  has  the  right  and  power  to  execute  it,  and  that  the  common  council,  who  are  the 
representative  body,  have  not. 

It  was  said  at  the  Bar,  and  my  brother  thinks  that  where  an  act  is  to  be  done  by 
a  particular  officer,  the  mandatory  writ  is  to  be  directed  to  the  body  who  have  the 
inheritance.  Cases  have  been  cited  to  prove  that  it  must  necessarily  be  so  in  the 
mandamus  to  restore  ;  and  my  brother  thinks  that  a  mandamus  to  swear  and  admit 
stands  upon  the  same  foot;  but  the  cases  of  mandamus's  to  restore  have  been  denied 
to  be  law  since  ;  besides  I  insist  that  there  is  no  comparison  between  mandamus  to 
swear  and  admit  (which  is  the  same  thing,  and  the  latter  only  a  consequence  of  the 
former)  and  a  mandamus  to  restore. 

Eastwkk's  case  has  several  things  in  it  that  appeared  to  be  wrong,  but  on  view  of 
the  writ  is  certainly  right,  for  it  is  directed  to  the  corporation  to  restore,  upon  a 
suggestion  that  they  had  removed  him.  So  that  it  was  sent  to  the  persons  who  had 
done  the  wrong,  which  was  the  proper  way  in  that  case,  but  affords  no  argument  to 
infer  the  general  consequence,  that  such  writs  ought  always  to  be  so  directed. 

Sir  Thomas  Hull's  case,  Jones  53.  2  Keb.  668,  the  reason  of  that  judgment  is  given 
in  Keble,  and  it  is,  that  a  writ  of  error  to  [262]  remove  a  record  out  of  an  Inferior 
Court  ought  to  be  directed  to  the  lord  of  the  franchise ;  now  that  this  is  certainly 
false,  for  it  must  be  directed  to  the  Judges  of  the  Court. 

Holt  Chief  Justice  said  in  the  case  of  The  Mayor  of  Abingdon,  that  Sir  William 
Jones,  Serjeant  Pemberton,  and  all  the  learned  part  of  the  Bar,  wondered  at  the 
resolution,  the  writ  ought  to  go  to  the  officer  that  is  to  execute  it,  for  there  can  be  no 
convenience  in  sending  it  to  the  whole  body,  but  an  inconvenience  there  may  be, 
because  their  majority  may  obstruct  it. 

There  are  many  precedents  in  the  Crown  Office  of  mandamus's  to  restore,  directed 
to  the  persons  that  have  done  the  wrong,  and  not  the  whole  body.  Hill.  14  &  15 
Car.  2.     Mich.  29  Car.  Rot.  79.     Pas.  2  W.  &  M.  Rot.  35.     Hil.  2  W.  &  M.  Rot.  40. 

But  if  these  writs  of  restoring  were  always  otherwise,  yet  no  consequence  could 
be  drawn  from  them  to  a  mandamus  to  swear  and  admit,  for  that  is  an  authority  or 
power  not  necessary  to  subsist  in  the  corporation,  but  may  be  in  a  single  person,  it  is 
not  incident  to  the  corporation,  for  if  not  appointed  by  the  charter,  they  cannot  do 
it,  but  it  must  be  by  dedimus  out  of  Chancery,  as  the  Mayor  of  the  Devizes  always 
is,  so  that  however  restoring  may  be  a  corporate  act,  to  swear  is  a  particular  authority. 
Mich.  34  Car.  2,  Rot.  309.     Pasch.  2  W.  &  M.  Rot.  32,  34. 

[263]  Triu.  4  Annce,  EegitM  v.  Major'  Hereford,  the  case  of  Eastivich  and  Sir  Thomas 
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Holt  were  cited,  and  disallowed,  and  my  brother  Powel  said  expresly,  that  writs 
ought  to  be  directed  to  the  persons  who  are  to  obey  thera,  otherwise  how  will  people 
know  who  is  to  execute  them"? 

And  this  is  founded  on  great  reason,  but  the  contrary  method,  is  subject  to  infinite 
inconvenience,  and  confounds  all  the  distinction  and  order,  which  the  Crown  has 
appointed  for  the  distribution  of  a  power  of  a  corporation,  and  puts  all,  at  least  the 
possession  of  all,  in  the  common  council ;  this  surely  is  very  contradictory  to  the 
trust  reposed  in  this  Court  for  maintaining  that  order  which  the  Crown  sets  up. 

To  direct  a  writ  to  persons  not  having  authority  to  execute  it,  is  to  command  them 
to  commit  a  crime,  and  their  obedience  would  subject  them  to  a  penalty,  an  informa- 
tion for  administring  an  oath  without  authority  ;  one  would  think  that  upon  these 
reasons  it  would  have  been  in  the  power  of  the  Court  to  deny  such  a  mandamus, 
had  the  fact  appeared  on  the  original  motion. 

As  to  the  second  consideration,  what  the  Court  can  do  now  since  the  writ  issued, 
my  brother  doubts  whether  we  can  take  notice  of  this  matter  before  the  return  ;  but 
I  am  of  opinion  we  may,  this  being  a  trust  in  the  Court,  and  we  have  a  right  to  look 
into  that  matter,  prevent  that  injustice  and  confusion  which  [264]  is  going  on  ;  and 
it  seems  so  far  from  being  a  delay  to  the  party,  that  it  is  speeding  the  cause,  and 
taking  them  out  of  a  wrong  way  to  put  them  in  the  right,  for  if  the  common  council 
should  swear  in  the  plaintiffs,  they  not  having  authority,  it  would  be  a  mere  nullity, 
and  only  turn  the  plaintiffs  round  again  ;  the  case  will  be  the  same,  whatever  they  do 
upon  the  writ,  whether  they  return  an  obedience,  non  fuit  electus,  or  that  they  have 
not  the  authority. 

That  there  is  no  necessity  for  this  matter  to  appear  upon  the  record.  Grey's  case  is 
a  full  authority.  Mich.  9  W.  3,  Rot.  73,  there  the  Court  superseded  the  mandamus 
upon  a  motion,  though  the  same  answer  might  have  been  given  there  that  is  used 
here,  that  the  Court  should  wait  till  the  fact  appeared  upon  the  return. 

This  writ  ought  to  be  superseded,  and  we  have  a  power  so  to  do,  because  it  was 
granted  upon  a  wrong  suggestion  to  the  Court,  and  the  recital  is  false  ;  the  recitals  of 
all  writs  ought  to  be  according  to  the  truth,  and  if  this  were  so  it  would  have  run 
thus,  that  whereas  Sir  J.  S.  was  elected,  and  the  lord  mayor  has  a  power  of  swearing, 
therefore  the  Queen  commands  the  lord  mayor,  commonalty  and  citizens,  i.e.  the 
whole  body,  to  swear  him  ;  surely  the  Court  would  never  have  granted  such  a  writ. 

It  has  been  said  that  the  writ  may  be  directed  to  the  corporation,  and  they  are  to 
[265]  take  care  that  the  member,  in  whom  that  particular  power  is  vested,  does  his 
duty,  but  I  think  it  is  beneath  the  dignity  of  this  Court  to  pray  an  aid  of  a  corporation 
to  enforce  an  execution  of  their  writ,  they  have  a  right  and  power  to  oblige  every 
officer  to  do  his  duty. 

The  insignia  of  a  corporation  are  certainly  the  franchise  and  property  of  the  body, 
but  we  never  direct  mandamus's  to  deliver  insignia  to  the  corporation,  but  to  the 
particular  officer. 

Upon  this  reason  I  am  of  opinion  that,  if  this  matter  had  appeared  on  the  original 
motion,  the  Court  would  have  denied  the  mandamus,  and  that  the  same  power  remains 
still  in  the  Court  notwithstanding  the  writ  has  issued  on  a  false  suggestion. 

My  brother  observed  that  this  was  a  writ  to  admit  as  well  as  to  swear,  and 
endeavoured  to  distinguish  between  these  two  acts,  but  they  are  really  the  same,  the 
swearing  is  the  admission,  and  it  would  be  a  good  return  for  the  officer  to  say  that 
he  had  sworn  him  and  no  more. 

Mr.  Justice  L.  Powys :  I  am  of  opinion  that  the  writ  ought  not  to  be  superseded. 

I  observe  that  it  is  not  directed  to  certain  wrong  persons,  but  to  the  whole  body 

corporate,  which  includes  every  part,  and  the  writ  gives  no  authority  to  do  the  act 

to  any  part  [266]  that  had  it  not  before,  therefore  it  must  bo  taken  reddendo  singula 

singulis,  and  they  that  have  the  power  ought  to  execute  it. 

As  the  writ  gives  no  authority  to  admit,  so  it  gives  no  right  to  the  person  admitted, 
but  is  like  the  admission  of  a  copyholder  by  his  lord. 

Here  is  a  variety  of  authorities,  sometimes  the  aldermen  have  it,  sometimes  the 
lord  mayor,  and  when  it  is  to  go  over  from  one  to  the  other  is  not  made  certain  to  us. 
Brother  Eyre's  argument  goes  on  begging  the  question,  for  he  takes  it  as  if  we 
certainly  knew  who  had  the  authority,  as  if  it  had  beau  tried,  but  that  does  not 
appear  to  me. 
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No  body  can  say  that  a  mandamus  must  never  be  directed  to  a  corporation  in 
general,  for  in  a  doubtful  case,  they  are  the  properest  to  find  out  who  is  the  legal 
officer  of  their  body  to  execute  it. 

Oil  motions  for  mandamus's  we  grant  them  of  course,  and  the  person  to  whom 
directed  must  return,  when  the  matter  will  be  certain  ;  it  would  occasion  great  delay, 
should  the  plaintiff  be  put  to  take  out  a  new  writ,  whilst  the  business  is  thus  in 
nubibus ;  besides  it  is  putting  a  great  difficulty  on  the  plaintiff  to  find  out  the  special 
officer,  for  a  corporation  may  possibly  have  a  new  charter  with  a  different  distribution 
of  powers,  which  he  does  not  know  of. 

[267]  (h-ey's  case  differs  from  this  here  ;  it  appeared  that  no  mandamus  ought  to 
go  at  all,  there  was  a  will,  and  therefore  could  be  no  administration,  so  the  foundation 
was  taken  away. 

I  will  not  say  that  it  may  not  be  good  both  ways,  but  the  case  is  not  the  same 
now,  as  if  it  were  an  original  motion,  great  difficulties  will  be  put  on  the  Court  to 
enter  on  the  examination  of  the  fact  by  affidavit  in  all  these  cases. 

Another  thing  is,  we  are  not  to  presume  that  a  body  politick  will  do  wrong,  let 
them  do  it  at  their  peril. 

The  precedents  in  print  cited  are  Easfwick's  case,  Taylw's  case,  Rol.  Abr.  s.  409, 
where  it  is  said  more  proper  to  be  directed  to  the  body  politick  than  a  particular 
officer  ;  these  are  better  than  man}'  precedents  in  the  office,  which  have  passed  sub 
silentio  without  being  litigated. 

Hob.  15,  it  is  said  that  the  privilege  is  vested  in  the  body,  though  the  execution 
of  it  may  be  in  a  particular  person.  I  think  so  great  a  point  as  this  ought  not  to  be 
determined  on  a  motion,  but  we  ought  to  expect  a  return. 

Parker  Chief  Justice  :  There  is  no  occasion  for  me  to  deliver  any  opinion,  since  it 
appears  already  that  this  writ  cannot  be  superseded,  but  because  I  think  it  a  noble 
institu-[268]tion  of  the  law  of  England,  that  Judges  are  publickly  to  give  the  reason 
of  their  judgments,  and  for  the  sake  of  justice  in  general,  to  prevent  a  precedent  which 
in  my  apprehension  may  be  prejudicial,  I  will  do  it;  the  principal  consideration  is, 
whether  this  be  a  good  writ  or  not. 

The  case  has  been  stated  with  great  clearness  by  my  brother  Eyre,  and  the 
second  of  my  brothers  mentioned  it  as  doubtful,  yet  I  take  it  to  be  certainly  agreed, 
that  the  power  of  swearing  is  first  of  all  in  the  alderman  at  the  wardmote,  and  after- 
wards in  the  lord  mayor  ;  but  though  it  should  not  be  so  clear  whether  the  alderman 
has  then  lost  all  his  power,  yet  it  is  agreed  on  all  hands  that  the  common  council  never 
had,  never  e.xecuted  that  power. 

The  writ  is  directed  majori,  co'itati  et  civibns  Civit'  London,  and  it  suggests  that 
the  plaintiff  was  duly  elected  pursuant  to  the  constitution,  et  in  locum  et  officiura  ill' 
per  vos  jurari  et  admitti  debuit,  &c. 

The  foundation  here  suggested  is  plainly  false,  and  therefore  the  writ  is  wrong. 

This  Court  has  a  superintendency  over  all  inferior  officers,  which  it  exercises  in 
two  different  manners. 

1.  By  mandatory  writs,  to  make  them  execute  that  authority  which  they  have. 

[269]  2.  By  information,  for  usurping  a  power  which  they  rightfully  have  not. 

Now  the  only  reason  to  make  this  writ  good  must  be,  that  it  is  the  best  method  to 
oblige  the  corporation  to  execute  that  power  which  is  in  them. 

The  case  in  Style  is  of  a  mandamus  to  restore,  directed  to  the  whole  body  upon  an 
amotion  by  the  body  ;  what  is  said  by  the  Court  there  is  that  it  is  well  directed,  but 
it  is  the  only  way,  as  said  by  Maynard  who  argued  it ;  though  I  agree  that  it  is  held 
so  in  the  other  cases  cited  by  my  brothers  ;  but  though  my  brothers  found  them- 
selves on  those  cases,  yet  they  admit  them  not  to  be  law,  for  they  both  say  it  may  be 
well  either  way,  whereas  those  cases  say  the  contrary. 

The  passage  in  my  Lord  Hobart  seems  to  me  an  authority  directly  the  contrary 
way  from  that  for  which  it  is  cited.  It  is  a  privilege  that  is  vested  in  the  body  in 
point  of  interest,  though  the  execution  may  be  in  a  particular  member ;  this  makes 
a  distinction  between  the  interest  and  execution,  and  this  writ  relates  only  to  the 
execution  of  the  privilege,  not  the  interest,  which  is  a  different  consideration. 

If  this  were  not  so,  it  would  make  strange  confusion ;  the  inheritance  of  the 
office  of  Sheriffs  of  London  and  Middlesex  is  in  the  city  ;  can  the  Mayor,  Commonalty 
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and  Ci-[270]-tizeiis  of  London,  therefore  execute  the  powers  of  the  Sheriffs  of  London 
and  Middlesex? 

So  of  a  justice  of  peace  in  a  corporation,  the  interest  is  in  the  body  ;  shall  there- 
fore a  mandamus  to  sign  a  poor  rate  be  directed  to  the  whole  body  1  No  body  will 
deny  but  this  is  absurd. 

The  only  difference  between  these  cases  and  that  at  Bar  is,  that  in  them  the 
absurdity  appears  at  first  sight,  and  so  it  does  here,  when  shewn  ;  if  it  be  said  that 
those  cases  are  only  collateral  to  a  corporation,  this  of  admitting  and  swearing  their 
officers  necessary,  my  brother  Eyre  has  already  given  the  true  answer  to  it,  that 
this  of  swearing  an  officer  must  be  given  to  them  by  special  express  authority  from 
the  Crown,  otherwise  they  cannot  do  it. 

It  is  the  duty  of  the  officer  to  do  it,  though  it  is  the  interest  of  the  corporation  to 
have  it  done. 

There  is  no  avoiding  the  force  of  this  argument,  but  by  laying  it  down  for  a 
general  rule,  that  every  act,  done  by  a  part  of  the  coporation  by  virtue  of  a  franchise 
vested  in  the  whole,  is  in  consideration  of  law  an  act  of  the  whole  corporation. 

If  this  be  true,  the  consequence  is,  that  such  an  act  must  be  so  set  forth  in  all 
judicial  proceedings. 

[271]  If  so,  then  in  case  of  a  mandamus  to  a  particular  officer,  and  he  makes  a 
false  return,  the  action  will  lie  against  the  city. 

If  an  information  quo  warranto  be  brought  against  an  officer  who  is  to  be  elected 
by  a  select  number,  the  election  must  be  pleaded  to  be  by  the  whole  corporation,  for 
if  it  be  the  act  of  the  corporation,  it  must  be  so  pleaded  in  all  cases. 

And  this  opens  the  way  to  another  reason  which  was  mentioned  by  Brother  Eyre, 
that  this  notion  confounds  all  that  order  and  distinction  of  power  which  the  Crown 
has  set  up  in  corporations. 

There  is  a  great  difference  between  a  right  to  have  officers  and  a  right  to  choose 
officers,  the  former  is  in  the  whole  body  at  the  same  time  that  the  latter  may  be  in 
a  select  number,  and  the  case  of  swearing  them  is  the  same. 

No  authority  has  been  cited  to  prove  that  the  direction  may  be  good  either  one 
way  or  another,  I  have  a  note  of  the  case  of  Abingdon,  Hil.  11  W.  3,  which  I  took 
myself  in  Court,  and  it  appears  to  be  a  mandamus  to  elect  and  swear,  and  was 
directed  to  James  Courteen,  Mayor,  and  the  Bailiffs  and  Burgesses  of  Abingdon, 
(exc.  A.  B.)  an  exception  was  taken  by  Mr.  Lechmere,  that  it  ought  to  be  directed 
to  the  persons  who  are  to  do  the  act,  and  that  it  would  be  ill  to  direct  it  to  the 
[272]  corporation,  when  they  have  not  the  power  to  do  the  thing  commanded. 

Writs  of  restitution  differ  very  much  ffom  writs  to  admit ;  for 

1.  They  follow  the  amotion  which  is  prima  facie  incident  to  a  corporation,  for 
every  corporation  may  remove  its  members  when  convict  for  an  infamous  crime  by 
verdict,  though  perhaps  not  in  a  summary  way  ;  swearing  is  otherwise. 

2.  Every  act  of  hindering  the  exercise  of  an  office  is  an  amotion,  and  if  the  office 
will  bear  it,  may  be  a  disseisin,  and  an  assize  may  lie  for  it. 

The  case  of  Hurst  an  Attornei/  of  Canterhurij,  the  reason  of  which  was,  that 
the  corporation  insisted  upon  the  removal  and  kept  him  out,  and  so  made  it  their 
own  wrong. 

That  in  cases  of  restitution  no  authority  is  wanting,  either  to  the  act  of  removing 
or  restoring ;  the  first  is  doing  a  wrong  removal  minus  justfe,  and  the  latter  is  only 
the  taking  away  that  wrong,  this  requires  no  authority,  for  any  man  may  remove 
his  own  wrong,  but  swearing  an  officer  is  an  authoritative  act,  and  must  be  done  by 
him  who  has  the  authority. 

Another  difference  is,  that  cases  of  restitution  are  generally  where  the  turning 
out  has  been  by  common  council,  and  they  make  [273]  the  return  without  consulting 
the  corporation  at  large,  so  no  body  is  concerneil  in  the  execution  but  the  proper 
persons  ;  but  in  this  case  the  common  council,  as  the  representative  body  of  the  city, 
may  make  the  return  without  the  consent  of  the  lord  mayor,  who  appears  to  be  the 
proper  officer. 

The  very  frame  of  the  writ  which  is  per  vos  jurari  debet  supposes  it  to  be  directed 
to  the  proper  officer  to  do  the  act. 

One  of  my  brothers  said  that  this  must  be  taken  reddendo  singula  singulis,  and 
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if  the  lord  mayor  has  the  authority,  ho  may  execute  it,  but  ray  lord  mayor  could 
not  do  it  without  the  concurrence  of  the  common  council,  without  subjecting  himself 
to  an  information  for  it,  as  it  was  said  by  Holt  in  the  case  of  Abiwjdon. 

But  it  was  held  in  the  case  of  The  Mayor  of  Hereford,  that  it  could  not  be  taken 
reddendo  singula  singulis,  though  the  direction  was  only  to  a  particular  person ;  much 
less  can  there  be  a  distribution,  being  to  a  body  politick,  which  is  but  one  person  and 
must  be  taken  intire. 

It  was  objected,  that  it  did  not  appear  that  the  alderman's  power  was  quite  gone,  but 
though  he  should  have  a  concurrent  authority,  the  writ  might  be  well  enough  directed 
to  mayor,  and  either  of  them  might  obey  it ;  in  the  case  of  Abingdon  it  appeared  the 
recorder  had  a  concurrent  authority,  and  it  was  [274]  held  he  might  obey  the  writ, 
and  if  this  were  otherwise,  the  writ  might  be  directed  to  both  of  them,  and  suggest 
per  vos  vel  unum  vestrum  jurari  debuit,  itc.  but  the  expedient  proposed  in  this  case 
is,  that  because  either  the  mayor  or  alderman  hath  the  authority,  and  it  is  doubtful 
which  of  them,  therefore  we  must  direct  the  writ  to  neither,  but  to  those  who  without 
all  doubt  have  not  the  authority. 

As  to  the  distinction  made  by  my  brother  between  admitting  and  swearing,  it  is 
not  pretended  that  there  is  any  difference  between  them  in  this  case  ;  ray  brother 
indeed  made  it  to  be  the  case  of  admitting  a  new  member  into  the  body,  but  there  is 
a  great  diversity  between  that  and  swearing  or  admitting  an  officer  ;  the  former  is 
incident  to  a  corporation,  the  latter  not. 

Whereas  there  is  another  ceremony  required  to  the  admission  besides  the  swear- 
ing, the  denial  of  that  after  he  is  sworn,  is  a  keeping  out,  and  a  writ  of  restitution 
will  lie. 

The  last  consideration  is,  whether  this  be  a  proper  time  to  set  this  matter  right, 
or  we  must  wait  for  a  return. 

My  brother  said  that,  if  the  Court  had  been  imposed  upon  in  granting  the  writ, 
they  might  supersede  it  on  a  motion,  but  that  the  motion  for  this  writ  was  fairly 
made,  but  I  must  say  that  it  suggested  a  falshood  to  the  Court. 

[275]  Every  gentleman  who  moves  for  a  mandamus,  is  understood  to  tell  the 
Court  that  his  client  was  elected  into  the  office,  and  such  an  one  has  a  right  of  swear- 
ing, and  if  that  had  been  done  truly  in  this  case,  the  Court  would  have  directed  the 
writ  to  the  lord  mayor. 

It  is  said  that  a  delay  will  be  created,  and  the  plaintiff  prejudiced  by  the  writs 
being  superseded,  perhaps  that  may  be  otherwise  in  fact ;  however  that  is,  surely 
the  Court  is  not  concerned  that  the  plaintiff  should  take  benefit  for  having  imposed 
on  them. 

But'  it  is  said  it  will  be  troublesome  and  entangle  the  Court  to  examine  these 
matters  upon  motion;  for  my  part  I  am  not  afraid  of  the  trouble  of  doing  justice  in 
any  case,  but  in  this  that  obligation  does  not  hold,  for  the  matter  is  agreed  at  the 
Bar. 

It  is  said  this  will  appear  better  upon  the  return,  but  I  think  it  is  as  certain  now, 
as  it  can  be  then,  and  we  may  determine  upon  it  as  was  done  in  the  case  of  Grey. 
Besides  it  may  possibly  never  appear  on  the  return,  for  the  common  council  may 
swear  them  in. 

But  then  it  is  said  that  this  writ  cannot  give  an  authority  to  swear,  nor  a  right 
to  the  plaintiiTs  if  they  should  be  sworn  upon  it,  then  I  should  think  the  consequence 
is,  that  it  is  better  to  stop  this  writ  which  can  confessedly  do  no  good,  and  may  do 
mischief,  for  it  can  tend  only  to  confusion,  and  to  bring  ele-[276]-ven  persons  against 
eleven  persons  in  the  possession  of  the  same  office. 

I  think  the  writ  is  wrong,  the  Court  were  surprized  in  the  granting  of  it,  and 
therefore  it  ought  to  be  superseded. 

Eyre  Justice :  If  the  granting  a  writ  in  this  nature  puts  it  so  much  out  of  the 
power  of  the  Court,  that  they  cainiot  retrieve  it,  I  shall  expect  of  every  gentleman 
who  moves  for  a  mandamus  hereafter,  that  he  should  bring  an  affidavit  where  the 
right  of  swearing  is  lodged,  for  this  will  have  ill  consequence. 
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Eegina  v.  Patchin. 

Indictment  for  forestalling  goods  coming  mercat.  de  Darkin  vendend', 
held  naught  sur  demurrer. 

Indictment  for  forestalling  setting  forth,  that  the  defendant  bought  goods  coming 
towards  publicum  mercatum  de  Darkin  vendend',  the  defendant  demurred,  and  upon 
argument  Mr.  Darnel  objected  that  no  offence  was  charged,  for  it  did  not  appear 
that  the  goods  were  coming  towards  that  market  to  be  sold  in  the  said  market,  which 
is  the  description  in  the  statute  5  Ed.  6,  14,  and  cited  Rol.  Eep.  421,  2.  West's 
Precedents  109. 

Mr.  Lutwych  endeavoured  to  maintain  it  by  saying  that  the  word  forestalling 
was  used,  which  was  the  term  of  art,  and  what  that  meant  was  made  certain  by  the 
statute,  that  [277]  the  other  way  would  make  the  intention  necessary  to  be  proved, 
which  was  impossible. 

Parker  Chief  Justice:  Here  want  the  words  ibidem  vendend',  for  the  statute  is 
so,  to  be  sold  in  the  same  market,  the  charge  must  be  laid  in  the  words  of  the  Act ; 
what  would  be  sufficient  evidence  of  it  is  another  consideration. 

Eyre  Justice  :  Suppose  a  man  was  bringing  a  load  of  hay  towards  London,  not  to  sell 
in  the  market,  but  deliver  to  a  particular  person,  and  another  buys  it  of  him  on  the 
road,  that  is  not  the  crime  of  forestalling,  and  yet  it  is  within  this  indictment. 

Forestallabat  contra  formam  statuti  will  not  help  it,  for  you  must  lay  the  fact  in 
the  words  of  the  Act :  suppose  an  indictment  were  only  that  A.  murdered  B.  that 
would  not  be  good,  for  you  must  say  by  a  stroke,  &c.  that  precedent  in  2  West  109, 
and  another  in  the  same  book  are  wrong. 

Per  Cur'  jud'  pro  def  nisi  causa  ante  finem  termini. 

[278]    Eegina  v.  Wagstaffe. 

Order  of  justices  to  receive  an  apprentice  bound  by  the  churchwardens  quashed,  quia 
indenture  contained  a  covenant  not  according  to  the  statute,  and  that  avoided  the 
whole  indenture.     Fol.  283.     Case  of  Set.  and  Eem.  20. 

An  order  of  justices  upon  the  defendant  for  not  receiving  an  apprentice  bound  to 
him  by  indenture  by  the  churchwardens,  &e.  was  returned  on  a  certiorari,  and 
exception  was  taken  to  it,  that  a  covenant  was  inserted  in  the  indenture  to  oblige  the 
master  at  the  end  of  the  term  to  give  his  apprentice  two  new  suits  of  cloaths,  one  for 
holidays  and  another  for  working  days,  which  the  justices  had  no  authority  to  do  by 
the  statute.  But  Mr.  Fortescue  insisted  that  it  was  in  the  discretion  of  the  justices, 
and  that  they  were  proper  Judges  to  settle  the  covenants  of  the  indenture,  and  by 
the  statute  8  &  9  W.  3,  c.  30,  the  master  is  to  receive  him  according  to  the  indenture, 
but  though  it  should  be  void  as  to  the  covenant,  it  would  be  good  for  the  rest.  But 
the  Court  held  that  this  covenant  was  void  and  avoided  the  whole,  because  if  the 
master  received  him  he  would  be  bound  by  the  whole  indenture,  that  the  justice 
could  not  provide  for  any  thing  to  be  done  at  the  end  of  the  term,  for  they  are  only 
to  settle  the  indenture  of  apprenticeship,  and  when  that  is  expired  their  authority  is 
at  an  end,  that  they  cannot  order  any  wages  or  money  to  be  paid  to  the  apprentice 
during  the  term.     Quashed. 

[279]     Cole  v.  Hawkins. 

Indeb'  ass.  laid  one  day,  Stat,  of  Limitation  pleaded,  replication  that  promise  was 
made  on  a  different  day.     10  Mod.  251.     Post. 

Indebitatus  assumpsit  laid  on  a  day  above  six  years  ago,  and  the  request  postea 
scilicet  eodem  die  et  anno.  The  defendant  pleaded  quod  causa  action'  non  accrevit 
infra  sex  annos,  &c.  the  plaintiff  replied  that  his  bill  was  filed  tiel  jour,  and  that  the 
promise  was  made  within  six  years  before,  scilicet  at  a  day  after  the  day  in  narr' ;  the 
defendant  demurred,  and  insisted  that  the  replication  was  a  departure.     To  which  the 
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Court  inclined,  and  said  that  though  the  day  was  not  material  in  evidence  to  a  jury, 
yet  it  was  on  the  record,  and  the  plaintiff  could  not  depart  from  it,  for  it  was  incon- 
sistent for  him  to  say  on  the  same  record,  that  a  thing  which  he  had  alledged  before 
to  be  above  six  years  ago  was  done  since  that  time. 


Jeffreys  and  Barrow. 

Dett  V.  heir,  plea  riens  per  descent  die  impetrac'  Br'is,  Repl.  quod  fuit  ante  &c. 

Sur  3  &  4  W.  &  M.  ante. 

Mr.  Gilbert  for  the  plaintiff,  that  the  finding  of  the  jury  that  the  defendant  had 
lands  by  descent  before  the  teste  of  the  writ  sufficient  to  satisfy  the  debt,  was  a 
good  finding  within  the  intention  of  the  statute  of  3  &  4  W.  &  M.  c.  14. 

[280]  That  the  issue  is  joined  on  the  sufficiency  of  the  verdict,  having  found  there 
could  be  no  occasion  of  an  enquiry  of  office  afterwards  at  common  law  ;  if  it  were 
found  that  the  heir  had  never  so  little  land  by  descent,  he  should  be  charged  with  the 
whole  debt  for  this  false  plea,  and  the  alteration  introduced  by  the  statute  was  to 
enable  the  creditor  to  recover  after  the  alienation  of  the  heir ;  but  then  he  is  to  take 
the  proof  of  the  value  upon  himself,  and  recover  no  more  of  the  debt  than  the  value 
of  the  lands  amounted  to,  but  the  same  replication  in  form  might  be  preserved,  only 
the  time  changed  from  the  day  of  purchasing  the  writ  to  a  precedent  time. 

That  inquests  of  office  are  not  to  be  made  but  in  case  of  necessity,  where  the 
matter  cannot  appear  upon  the  verdict,  because  no  attaint  lies  on  such  inquest. 

That  in  this  case  the  value  of  the  lands  is  sufficiently  ascertained  by  being  referred 
to  the  debt,  and  it  is  not  like  the  case  of  a  quare  irapedit,  where  the  yearly  value 
must  be  expressly  found,  for  that  is  the  words  of  the  Statute  of  Westminster. 

Adjudicentur  damna  ad  valorem  de  die  de  duobus  annis,  which  being  returned  to 
the  Court  they  are  to  adjudge  the  damages  upon  that,  but  here  the  jury  are  made 
the  sole  judges,  and  the  statute  does  not  require  the  [281]  yearly  or  other  value  to 
be  found  ;  it  is  like  the  case  of  an  executor,  and  that  seems  to  be  the  intention  of 
the  statute  where  the  finding  is  to  the  value  of  and  in  3  H.  6,  34,  it  was  doubted 

whether  a  finding  to  the  value  of  the  assets  beyond  the  debt  would  be  good. 

Parker  Chief  Justice  :  The  strength  of  the  objection  in  this  case  is,  that  the  jury 
have  not  found  any  value  of  the  lands  at  all. 

At  common  law  the  pleading  and  finding  were  exactly  as  in  this  case,  except  as 
to  the  time  in  the  replication.  So  that  this  amounts  to  more  than  a  general  verdict 
for  the  plaintiff,  as  it  would  have  been  at  common  law  in  case  any  lands  had  been 
found  at  all,  but  if  this  is  to  be  taken  as  a  reply  upon  the  statute,  then  the  words 
insufficien'  ad  satisfac',  &c.  cannot  be  material,  though  they  should  do  no  hurt,  there 
the  consequence  of  their  being  not  material  in  the  issue  is,  that  they  are  not  so  in  the 
verdict,  for  if  he  had  proved  never  so  little,  that  must  have  been  drawn  up,  or  else  the 
finding  must  be  for  the  defendant,  which  is  contrary  to  the  intent  of  the  Act.  Mich. 
7  E.  2,  14. 

The  case  of  a  quare  impedit  was  cited  to  prove  that  the  defect  of  an  inquest  on 
trial  cannot  be  supplied  now,  for  it  must  be  by  the  same  jury. 

Eyre  Justice  :  This  Act  was  intended  to  prevent  three  inconveniences  ;  1.  That 
the  credi-[282]-tor  should  not  be  cheated  by  devise  ;  2.  Alienation  ;  3.  That  the  heir 
should  not  be  charged  with  the  whole  by  his  false  plea.  But  this  method  would 
prevent  the  effects  of  it. 

The  jury  are  no  more  made  judges  of  the  damages  in  this  case,  than  in  quare 
impedit ;  but  the  Court  are  to  judge,  upon  the  special  finding  of  the  jury,  of  the  value 
how  much  debt  or  damages  they  shall  give  judgment  for.     Cheney's  case,  10  Rep. 

This  is  not  an  inquest  of  office,  but  it  is  part  of  the  duty  of  the  jury  upon  this 
issue  to  inquire  of  the  value  ;  and  an  attaint  will  lie  for  not  doing  it.  Sid.  380. 
Lev.  255. 

J.  Powys  Justice  :  If  the  verdict  had  been  for  the  defendant,  it  would  have  been 
immaterial,  and  must  have  been  set  aside. 

The  Court  awarded  a  repleader. 

K.  B.  XXII.— 11* 
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Regina  v.  Simpson. 

Conviction  for  deer  stealing  on  3  &  4  W.  &  M.  c.  10.     10  Mod.  248,  341,  378.     Post. 

Mr.  Ager  moved  to  quash  a  conviction  for  deer  stealing  on  3  &  4  W.  &  M.  c.  10, 
and  took  the  following  exceptions. 

1.  That  the  information  was  too  general,  the  fact  being  alledged  on  no  particular 
day,  but  between  the  last  of  July  and  the  sixth  of  August,  during  which  time  there 
might  be  [283]  two  owners  of  the  park,  and  consequently  it  would  be  impossible  to 
know  how  to  distribute  the  penalty,  one  third  whereof  is  to  the  owner ;  besides  it 
would  put  great  difficulties  on  the  defendant  in  making  his  defence,  for  if  they  may 
take  a  latitude  for  six  days,  they  may  as  well  do  it  for  so  many  months,  and  so  on  ; 
if  the  defendant  has  a  release,  and  that  be  dated  within  the  period,  how  can  he  plead 
that,  so  as  to  appear  to  be  after  the  offence ;  the  like  difficulty  will  be  in  case  of  a 
pardon. 

2.  The  offence  ought  to  be  laid  to  be  committed  voluntarie,  for  there  may  be  an 
unlawful  killing,  and  yet  if  it  be  not  voluntary  nor  maliciously,  not  within  the  Act. 

3.  This  is  a  conviction  upon  default  of  appearance,  and  no  process  is  issued  against 
him,  but  only  allowed  that  he  hati  notice,  the  justices  cannot  convict  on  default,  for 
no  such  power  is  given  by  the  statute,  but  the  words  imply  the  contrary,  for  the  con- 
viction is  to  be  before  a  justice  of  the  county  where  the  fact  is  committed  or  the 
party  apprehended. 

Mr.  Lutwyche  contra:  As  to  the  first,  that  was  overruled  in  case  of  The  King  v. 
Chandler,  Hil.  11  W.  3,  it  is  agreeable  to  the  proceedings  in  other  cases.  Informa- 
tions in  the  Exchequer  are  so  laid,  and  in  trespass  where  a  continuando  is  not  proper  the 
manner  is,  that  between  such  a  day  and  such  a  day  he  did  the  trespass,  otherwise  he  could 
not  give  [284]  evidence  of  more  than  one  day,  and  no  inconvenience  can  arise  from 
this,  for  in  case  a  release  (which  can  otily  discharge  the  owner's  part  of  the  penalty, 
and  not  the  crime)  the  justice  will  inquire  of  the  time  of  the  oflence,  and  of  the 
release  ;  so  in  case  of  a  pardon. 

2.  No  occasion  for  voluntarie,  it  is  laid  in  the  words  of  the  Act  illicit^,  and  con- 
cludes contra  formam  statuti,  which  could  not  be,  if  an  involuntary  killing. 

3.  Process  not  necessary,  the  statute  directs  neither  process  nor  notice  ;  but  the 
Court  have  required  the  latter  as  agreeable  to  natural  justice,  but  it  is  alledged  in 
this  case,  that  if  the  appearance  of  the  party  be  made  necessary,  the  statute  will  be 
wholly  eluded,  no  power  given  by  the  statute  to  issue  a  warrant. 

Parker  Chief  Justice :  There  is  no  reason  for  laying  the  charge  further  than  the 
words  of  the  Act.  If  the  killing  were  involuntary,  that  must  come  upon  evidence  by 
way  of  defence. 

The  issue  of  a  process  seems  to  be  within  the  same  reason  as  notice,  for  that  was 
only  that  the  party  might  have  an  opportunity  of  being  heard,  and  the  words  of  this 
Act,  which  direct  the  conviction  to  be  before  a  justice  of  the  county  where  he  is 
apprehended,  seem  to  import  that  they  cannot  proceed  in  his  absence,  but  must  bring 
him  in. 

[285]  Eyre  Justice :  A  power  to  issue  a  wairant  will  be  incident  to  his  jurisdic- 
tion. I  do  not  see  any  thing  in  this  Act  to  convict  upon  default,  and  regularly  that 
cannot  be  done  in  any  case,  for  a  witness  cannot  be  examined  before  some  issue  be 
joined. 

There  is  a  difference  in  these  laws ;  the  Act  of  Excise  give  an  express  power  to 
proceed  on  appearance  or  contempt,  which  is  an  argument  that  where  that  is  not 
done  the  justices  cannot  proceed  in  that  manner. 

J.  Powys  Justice  semble  accoutre  :  Because  the  statute  intended  a  summary  pro- 
ceeding, which  would  be  defeated  by  the  construction. 

Adjournatur  to  next  Trinity  term. 

Chilcot  et  Ux.  v.  Davis. 

Words  held  actionable. 

Case  for  these  words  spoke  of  the  wife,  "Betty  Chilcot  is  a  witch,  and  has 
bewitched  Ned  Goodwin  and  Morris's  child  of  Luton ; "  on  not  guilty  pleaded  it  was 


I 


GILB.  CAS.  286.  REPORTS   IN    THE    king's    BENCH,  ETC.  331 

found  for  the  plaintiff,  and  now  moved  by  Mr.  Gapper  in  arrest  of  judgment,  that 
the  action  is  not  maintainable,  that  to  call  one  witch  generally  is  not  actionable  by 
many  authorities.  3  Cro.  324.  Stile  11,  47.  Keb.  140.  Rol.  Abr.  44,  45.  But 
in  case  a  particular  charge  of  witchcraft  has  been  expressed,  it  has  been  held  good ; 
that  here  is  [286]  no  such  charge,  for  the  words  are  ambiguous  and  doubtful ;  et 
benignior  sententia  in  verbis  generalibus  seu  dubiis  est  pneferenda.  4  Co.  15.  Hob. 
268,  305,  to  bewitch  one  or  by  one,  in  common  speech  only  imports  to  be  under  the 
influence  and  power  of  that  person  ;  Godb.  341,  here  is  no  fact  laid  within  the  Statute 
of  *  Jac.  1,  for  the  words  "and  hath  bewitched,  &c."  carry  the  matter  no  further 
than  the  general  charge  of  witchcraft.  Kol.  Abr.  45.  Godb.  341.  Hut.  132,  133. 
"Thou  hast  bewitched  me  and  also  my  husband,"  held  not  actionable  in  B.  C.  Mich. 
4  Anne,  because  no  act  of  witchcraft  punishable  by  the  statute  as  laming,  blinding, 
&c.  laid.     Sid.  50.     Cro.  Jac.  299.     3  Bulst.  74. 

King  contra :  The  exposition  in  mitiori  sensu  is  a  rule  long  since  out  of  doors ; 
these  words  were  actionable  before  the  Statute  of  King  James,  Cro.  Jac.  571.  "  Thou  art 
a  witch  and  a  sorcerer  "  held  actionable,  because  witchcraft  of  any  sort  was  punishable. 

If  it  took  away  the  person's  life,  then  it  was  felony,  and  if  it  did  other  harm,  then 
the  pillory  was  punishment.  Co.  Ent.  1.  At  common  law  it  was  reckoned  a  species 
of  heresy,  and  the  witch  of  Eye  was  burnt  upon  the  writ  t  de  hsretico  coraburendo. 
Cro.  Eliz.  474,  480.  Jones  97,  197.  Cro.  Eliz.  141,  261.  Rol.  Abr.  45.  "Thou 
art  a  witch  and  didst  bewitch  my  mother."  Yel.  150.  "Thou  dost  work  by  necro- 
mancy and  [287]  dost  work  by  the  devil,"  was  held  actionable,  it  begets  infamy  and 
reproach  to  the  party,  and  makes  his  neighbours  shun  his  company. 

Parker  Chief  Justice  :  If  the  words  had  been  spoke  in  the  words  Mr.  G.  contends 
for  as  ludicrous  only,  and  insinuating  that  she  had  an  influence  over  a  person,  the  jury 
ought  to  have  found  the  defendant  not  guilty  ;  I  am  sure  I  should  have  directed  so, 
for  then  the  words  had  not  been  proved  as  laid. 

Mr.  Gapper  took  an  exception  to  the  verdict,  that  the  wife  had  taken  damages 
with  her  husband,  whereas  they  ought  to  be  to  the  husband  only,  and  cited  Keb.  791, 
where  judgment  was  stayed  for  that  reason,  but  it  appeared  that  in  this  case  a  special 
damage  was  laid  to  the  husband,  which  niade  it  wrong. 

Et  per  Parker  Chief  Justice  :  In  action  of  battery  by  baron  and  feme,  where  the 
case  per  quod  consortiu'  amisit  has  been  put  into  the  declaration,  and  damages  given 
to  both,  judgment  has  been  arrested,  but  in  this  case  they  could  not  take  the  damages 
otherwise. 

The  next  day  judgment  was  given  for  the  plaintiflfby  the  whole  Court. 


The  bail  moved  to  set  aside  a  judgment  obtained  against  them  upon  the  bail  bond, 
and  upon  a  reference  to  Mr.  Clark  the  case  appeared  to  be,  that  H.  an  attorney  [288] 
•was  arrested,  and  gave  bond  for  his  appearance,  wherein  the  defendants  were  his 
sureties,  to  the  sheriff,  and  neglected  to  put  in  bail,  but  entered  a  voluntary  appear- 
ance for  his  sureties  in  actions  on  the  bail  bond,  without  arrest  or  giving  any  notice 
to  them,  and  then  let  the  plaintitt'  take  judgment  by  default,  the  defendant  being 
ignorant  of  the  whole  proceedings. 

Eyre  and  J.  Powys  Justices  thought  that  the  judgment  ought  not  to  be  set  aside 
because  the  plaintiff  was  in  no  fault,  and  had  done  all  that  he  could,  and  no  contrivance 
appeared  between  him  and  the  defendant  in  the  original  action,  but  the  fraud  was 
only  in  the  latter,  and  the  bail  might  take  their  remedy  against  him  for  appearing 
without  warrant.     L.  Powys  Justice  semble  eneontre,  absente  Chief  Justice. 

*  This  Act  is  repealed  by  9  Geo.  2,  c.  5.   ' 

t  This  writ  is  now  taken  away  by  29  Car.  2,  c.  9.  See  Hale's  Hist.  Plae.  Cor. 
410,  note  (b). 
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Bellasis  v.  Mernham. 

Words  laid  only  with  an  innuendo,  and  not  to  be  spoke  of  the  plaintiff. 

In  case  for  words,  and  verdict  pro  quer',  on  non  culp.  an  exception  was  taken  in 
arrest  of  judgment,  that  it  was  not  alledged  that  the  words  were  spoken  de  eodem 
quer',  only  laid  he  (innuendo  the  plaintiff)  is  a  &c.  and  Cro.  Jac.  126  was  cited 

in  point.  Et  per  Eyre  Justice  :  They  do  not  signify  the  plaintiff  more  than  any  other 
man  in  the  world,  unless  tied  up  by  the  averment.  Jud.  arrest,  quousq'  ulterius 
moveatur. 

[289]    Rkgina  v.  Joseland. 
Excom.  cap.  substr'  decimar'  vel  al'  jur'  eccl'.  in  the  disjunctive. 

A  writ  of  excom.  cap.  was  returned  into  this  Court,  and  the  excommunication  was 
recited  to  be  in  quadam  causa  substrac'  decimarum  vel  al'  jur'  seu  emolumentorum 
ecclesiasticor'.  Mr.  Lutwyche  moved  to  quash  it  for  the  incertainty,  being  in  the 
disjunctive,  so  that  this  Court  could  not  judge  whether  the  Ecclesiastical  Court  had 
jurisdiction  in  the  case,  and  relied  upon  the  authority  of  Fowler's  case,  Mich.  12  W.  3, 
where  it  was  adjudged  sufficient  upon  great  deliberation  and  search  of  precedents  of 
significavits  in  the  black  roll  in  Chancery. 

Parker  Chief  Justice  doubted  at  first,  upon  an  opinion  that  many  precedents  of 
significavits  might  be  in  this  form,  for  that  is  the  course  of  those  Courts  when  a 
citation  is  for  several  matters,  to  put  them  into  the  disjunctive,  because  otherwise 
they  must  pay  costs  for  as  many  as  they  do  not  prove. 

But  Eyre  Justice  said,  that  in  Folder's  case  Holt  Chief  Justice  looked  over  all  the 
precedents  of  significavits,  and  in  the  delivery  of  the  resolution  said  he  could  find  but 
one  in  this  manner  ;  that  the  Courts  of  Law  take  notice  that  regularly  the  Ecclesiastical 
Courts  have  jurisdiction  of  tithes,  but  as  to  the  ecclesiastical  rights  they  differ,  holding 
some  things  to  be  so,  which  the  common  law  says  are  not. 

[290]  On  the  last  day  of  term  this  writ  was  quashed  per  totam  Curiam  on  the 
authority  of  the  judgment  in  Hex  v.  Fowler,  quod  vide  in  12  Mod.  418. 


Newball  and  Seabrook. 
Sci'  fac'  V.  manucap.  recogn'  recited  in  the  present  tense. 

Scire  fac.  against  bail,  and  the  recognizance  was  cited  quod  defendentes  se  recogn' 
debere,  &c.  Et  nisi  fuerit  tunc  concedunt  et  uterq'  eorum  concedit,  &c.  upon  nul  tiel 
record  pleaded,  the  record  was  brought  in,  and  moved  in  arrest  of  judgment,  that  the 
latter  clause  being  in  the  present  tense  was  nonsense,  and  relating  to  an  act  done  at 
a  time  past  ought  to  be  in  the  pretertense;  and  a  case  was  cited  Mich.  9  W.  3,  JFhaley 
v.  Reynolds,  where  a  sci'  fac'  was  quashed  because  the  declaration  was  recited  in  the 
present  tense  dicit ;  but  the  Court  held  that  the  writ  would  have  been  well  without 
this  clause,  and  therefore  the  wrong  inserting  it  should  not  vitiate  it,  though  they 
inclined  that  it  was  well  enough  recited,  and  Eyre  Justice  put  a  case  of  a  declaration 
upon  a  bond  by  concedit  se  teneri  at  a  day  past,  and  believed  it  would  be  well 
enough. 

Judgment  pro  quer'. 

[291]    Regina  v.  Clark. 

Return  of  habeas  corpus  quashed  because  no  authority  appeared  in  the  person 

signing  the  warrant. 

The  defendant  was  brought  up  by  habeas  corpus  directed  to  the  Sheriffs  of  London 
and  Middlesex,  and  the  return  was  a  warrant  of  commitment  signed  W.  Withers,  but 
he  was  no  where  alledged  in  the  return  to  be  a  justice  of  peace,  so  no  authority 
appeared  ;  ergo  the  return  was  quashed,  and  the  defendant  discharged. 
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The  plaintiff  brought  debt  upon  a  bond  in  C.  B.  and  the  defendant  pleaded  pay- 
ment before  the  day,  the  plaintiff  replied  non  .solvit  modo  et  forma,  and  after  verdict 
and  judgment  for  the  plaintiff  it  wa.s  reversed  for  error  in  this  Court,  because  the  isstie 
was  immaterial  ;  afterwards  the  plaintiff  brought  another  action  in  this  Covirt,  and 
the  defendant  obtained  a  rule  upon  the  late  Act  for  Amendment  of  the  Law,  to  bring 
principal,  interest  and  costs  into  this  Court ;  and  now  it  was  moved  for  a  direction 
to  the  Master  what  costs  he  ought  to  tax  upon  this  rule,  whether  those  upon  the 
present  suit  only,  or  for  that  in  C.  B.  and  of  the  writs  of  error  here. 

The  clause  of  the  Act  upon  which  the  question  arose  is,  if  at  any  time,  pending 
the  action  upon  any  such  bond  with  a  penalty,  the  defendant  shall  bring  into  the 
Court  where  the  action  shall  be  depending,  ail  the  principal  money  and  interest  due 
on  such  [292]  bond,  and  also  all  such  costs  as  have  been  expended  in  such  suits  in 
law  or  equity  upon  such  bond,  the  said  money  so  brought  in  shall  be  deemed  and  taken 
to  be  in  full  satisfaction  and  discharge  of  the  said  bond,  and  the  Court  may  give 
judgment  to  discharge,  &c. 

Mr.  Salkeld  argued,  that  the  defendant  ought  to  pay  no  other  costs  than  those  of 
the  present  action,  and  for  this  he  considered  the  words  and  intention  of  the  Act. 
The  words  costs  expounded  in  a  suit  or  suits  in  law  or  equity  could  only  mean  such 
costs  as  were  justly  and  necessarily  expended,  for  otherwise  it  would  be  in  the  power 
of  a  plaintiff  to  put  a  defendant  to  as  much  charge  as  his  malice,  or  the  ignorance  of 
those  he  employs,  can  occasion,  and  all  statutes  must  be  construed  secund'  jus,  and 
not  so  ut  qui  lucrum  capiat  ex  sua  culpa  vel  negligeutia,  that  no  other  costs  could  be 
intended  but  such  as  the  plaintiff  had  a  right  to,  and  might  have  a  remedy  for. 

In  any  suit  or  suits,  that  the  plural  was  there  added  in  case  a  suit  was  begun  in 
an  Inferior  Court,  and  i-emoved  hither  by  habeas  corpus,  otherwise  in  case  the  defen- 
dant go  to  be  relieved  in  equity  against  his  bond. 

That  the  intention  appeared  by  the  alteration  it  had  made  in  that  which  was  the 
practice  of  the  Court  before  the  Act,  and  that  was  intirely  for  the  benefit  of  the 
obligor.     For, 

[293]  1.  Before  the  Act  he  must  have  brought  in  the  whole  penalty  ;  now  he  may 
bring  in  principal,  interest  and  costs  only. 

2.  Then  he  could  not  have  this  rule  after  plea  pleaded,  but  by  this  statute  he  may 
come  at  any  time  pending  the  action. 

3.  Before  the  Act  the  Court  could  not  force  the  plaintiff  to  take  the  money, 
but  if  the  action  abated  by  the  death  of  the  parties  or  other  accident,  a  new 
action  might  be  brought  in  another  Court,  and  yet  the  defendant's  money  remained 
here,  but  by  this  Act  the  Court  is  enabled  to  give  judgment  to  discharge  the 
defendant. 

That  it  was  not  the  intent  of  the  Act,  to  make  a  bond  a  better  security  than 
any  other,  but  if  the  contrary  exposition  prevailed,  it  would  be  better  than  a 
judgment. 

That  the  intent  of  the  statute  in  this  matter  might  further  be  explained  by 
the  preceding  clause,  which  enables  the  defendant  to  plead  the  payment  of  principal 
and  interest  after  the  day  in  the  condition,  for  upon  that  clause  if  the  obligor  had 
tendered  principal  and  interest  before  this  action  brought,  he  might  have  pleaded 
it  in  bar,  and  the  defendant  could  not  have  gone  back  to  the  costs  of  the  judgment 
reversed. 

Mr.  Whitacre  contra  insisted,  that  by  the  statute  this  Court  was  enabled  to  do 
that  which  [294]  a  Court  of  Equity  would  have  done  before,  and  they  would  have 
given  the  plaintiff  all  the  costs  of  the  first  suit  and  reversal  for  the  year  such  as 
the  defendant  put  him  to  by  not  paying  the  money  without  suit,  as  in  justice  he 
ought  to  have  done,  and  the  words  of  the  statute  were  large  enough  to  comprehend 
this,  and  therefore  the  Court  would  continue  it  according  to  equity,  that  upon  the 
preceding  clause  the  defendant  could  not  plead  a  tender  of  principal  and  interest,  for 
that  is  not  payment  in  conscience,  and  this  Court  is  to  take  it  upon  the  statute  as 
a  Court  of  Equity  would  have  done  before. 

Parker  Chief  Justice  :  Both  sides  seem  to  argue  this  case  very  much  in  general. 
Suppose  the  obligee  had  brought  a  bill  in  Chancery  upon  this  bond,  and  been  dismissed 
with  costs,  would  such  obligor  upon  such  a  rule  have  been  obliged  to  pay  those  costs  1 
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If  that  be  too  hard,  then  we  are  got  out  of  the  generality ;  put  the  case  then  that 
the  plaintiff  had  declared  wrong,  and  the  Court  ex  officio  had  taken  notice  of  the 
mistake,  and  given  judgment  against  him,  should  defendant  have  been  obliged  to  pay 
those  costs  ?     Surely  this  is  too  hard. 

The  question  then  seems  to  be,  how  far  those  costs  have  been  occasioned  by  the 
defendant's  fault. 

The  defendant's  plea  was  wrong,  but  not  so  plainly  wrong  but  that  it  might 
be  a  very  [295]  innocent  mistake  ;  for  a  learned  gentleman  has  since  undertaken  to 
maintain  another  of  the  same  sort,  which  is  not  yet  determined  ;  but  though  the  plea 
was  wrong,  the  plaintiff  might  have  a  right  judgment  on  it  by  demurring,  but  he 
chose  to  go  to  issue,  and  so  had  got  a  wrong  judgment  by  his  own  election. 

Tendering  of  principal  and  interest  after  the  day,  would  certainly  be  a  discharge 
in  conscience  upon  this  Act,  and  if  the  other  would  not  take  it,  Chancery  would  give 
the  defendant  his  costs. 

If  before  this  action  brought  the  defendant  might  have  tendered  principal  and 
interest,  and  the  plaintiff  ought  to  have  accepted  it  without  any  costs  of  the  former 
suit,  it  would  be  strange  that  he  should  intitle  himself  to  more  by  bringing  his 
action. 

J.  Powys  Justice  :  The  defendant  having  pleaded  a  plea  in  the  first  suit,  which  he 
now  confesses  to  be  false,  ought  not  to  come  here  and  claim  favour. 

Though  the  plaintiff  might  have  been  wrong  in  his  proceedings  after  that  plea,  yet 
he  was  right  in  his  arrest  and  declaration,  and  the  defendant  was  in  the  wrong  in  not 
paying  his  just  debt  upon  them,  therefore  he  was  in  the  first  fault,  and  it  seems  [296] 
that  the  defendant  ought  not  to  lose  those  at  least. 

Adjournatur.     L.  Powys  semble  accord,  et  le  Chief  Justice  Eyre  nil  dixit. 

Eegina  v.  Knott. 

Order  of  bastardy,  appeal  lies  not  from  corporation  to  county  sessions. 
Case  of  Set.  and  Rem.  58. 

An  order  of  bastardy  was  made  at  the  corporation  sessions  of  Plemton  Morris  in 
Devonshire,  and  party  appealed  to  the  sessions  of  the  county  who  reversed  the  former 
order.  Sir  Peter  King  moved  to  quash  the  order  of  reversal,  the  county  sessions 
having  no  jurisdiction,  which  the  Court  held  clearly  that  no  such  appeal  could  lie,  for 
that  the  statute  of  3  Car.  1,  c.  5,  had  given  corporation  justices  the  same  power  in 
and  out  of  sessions,  as  the  justices  of  the  county  had  by  the  Statute  of  Queen 
Elizabeth  in  and  out  of  sessions,  but  order  of  reversal,  and  an  original  order  made 
afterwards  by  the  county  sessions  to  charge  another  person,  were  both  quashed. 

Per  Parker  Chief  Justice  :  The  vStatute  of  3  Car.  1,  expounded  to  give  the  justices 
of  sessions  an  original  jurisdiction,  though  the  intention  does  not  seem  to  have  been 
so  large. 

[297]    Regina  v.  Bedford. 
Information  for  a  libel,  part  of  the  judgment  remitted. 

The  defendant  having  been  found  guilty  of  writing,  printing  and  publishing  a 
scandalous  and  seditious  libel,  intituled,  The  Hereditary  Rights,  &c.  the  Court  gave 
judgment  that  he  should  be  fined  1003  marks,  imprisoned  for  three  years  without  bail 
or  mainprize,  and  upon  his  delivery  find  four  sureties  in  50001.  for  his  good  behaviour 
during  life,  and  that  upon  the  next  F'riday  he  was  to  be  brought  up  and  shewn  to  all 
the  Courts  sitting  in  Westminster-Hall,  with  a  paper  in  his  hat  expressing  the  crime 
and  the  judgment,  and  was  committed  to  the  marshal. 

Upon  Friday  Mr.  Kettleby,  defendant's  counsel,  moved  the  Court  upon  a  paper 
which  was  delivered  in  and  read  ;  it  was  under  the  Privy  Seal  signed  by  Her  Majesty, 
and  directed  to  the  Lord  Chief  Justice,  the  justices  of  the  Court,  the  Sheriffs  of 
London  and  Middlesex,  and  marshal  of  the  t,)ueen's  Bench,  and  imported  a  recital  of 
the  conviction  and  judgment,  and  that  he  had  humbly  represented  to  Her  Majesty  by 
petition,  that  he  was  a  clergyman  of  the  Church  of  England,  and  prayed  that  the 
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ignominious  part  of  the  sentence  might  be  remitted  ;  these  are  therefore  to  require 
you  and  every  of  you  not  to  put  in  execution  that  part  of  the  judgment,  which  i.s 
that  he  be  brought  to  the  Courts  in  Westminster-[298]-nall,  &c.  and  for  your  so  doing 
this  shall  be  your  and  every  of  your  sufficient  warrant. 

The  Court  immediately  made  a  rule  to  discharge  the  marshal  of  his  attendance 
with  him  that  day,  and  said  they  would  consider  how  the  judgment  ought  to  be 
entered  up. 

Danimes  v.  Birch. 

In   an  action  of the  defendant  prayed  oyer  of  a  deed  produced,  and  the 

plaintiffs  attorney  gave  him  a  wrong  copy  with  the  words  pereraptable  and  interest, 
instead  of  principal  and  interest,  according  to  which  the  defendant  set  it  forth  and 
demurred;  in  another  term  (after  it  was  made  a  concilium)  the  plaintiff  moved  to 
amend  it  by  the  original  deed  which  was  right.     The  Court  doubted. 

But  Parker  Chief  Justice  semble,  that  it  might  be  amended,  for  the  oyer  is 
supposed  to  be  entered  from  the  original  deed,  and  the  copy  is  the  defendant's,  for  he 
pays  for  it,  though  the  plaintiff's  attorney  might  write  it  over  for  him. 

A  cause  was  cited  Doyly  v.  Brmvn  John,  Hil.  8  Annie,  where  an  avowry  was 
amended  after  entry  by  the  draft  under  counsel's  hand,  though  the  copy  delivered  to 
the  plaintiff  in  replevin  was  wrong. 

[299]  38  H.  6,  2,  where  after  the  term  wherein  oyer  was  given,  Littleton  pleaded 
a  sham  plea,  which  made  the  other  side  bring  the  deed  in  again,  and  then  took 
advantage  of  the  variance. 

Adjournatur. 

Ryder  v.  Brodherst,  ex  rel'  Mag'ri  P.  W. 
See  10  Mod.  285.     Antea. 

The  question  was  whether  the  record  was  well  removed  by  the  writ  of  error ;  the 
writ  was  directed  Thomaj  D'no  Trevor  to  send  up  the  record  and  process  loqueliB 
qufe  fuit  coram  vobis  et  sociis  vestris,  &c.  and  the  record  was  pl'ita  irrotulat'  apud 
Westminster'  coram  Tho.  Trevor  Milite  et  soc'  suis,  &c.  so  that  the  obligation  was, 
that  it  did  not  appear  that  Tho.  Trevor  Milit'  was  the  same  person  as  Tho.  D'nus 
Trevor,  and  consequently  that  the  record  removed  was  not  the  same  described  in 
the  writ. 

Mr.  Fortescue  pro  def  in  errore :  A  writ  of  error  is  a  special  commission  to 
examine  the  errors  of  the  particular  record  described,  therefore  the  words  are  strictly 
to  be  pursued,  and  cannot  be  assisted  by  intendment,  nor  can  there  be  any  room  for 
it  in  this  case.  Titles  are  given  for  distinction  of  persons,  and  the  same  name  with 
different  titles  shews  a  ditferent  person  ;  perhaps  if  the  writ  had  been  directed  to 
Thomas  Lord  Trevor  Knight,  it  had  been  sufficient.  But  Thomas  Lord  Tre-[300]-vor 
cannot  be  the  same  person  as  Thomas  Trevor  Knight,  for  first,  knight  and  lord  are 
different  titles.  Secondly,  they  may  distinctly  subsist  in  the  same  person,  and  the 
lordship  though  higher  does  not  drown  the  other ;  a  lord  by  birth  may  receive 
knighthood,  and  if  under  age  at  the  time,  it  shall  put  him  out  of  ward.  Seld.  Tit.  of 
Hon.  786,  787.  The  story  of  the  Earl  of  Carlisle,  who  being  convicted  of  high 
treason  was  before  judgment  solemnly  degraded  from  the  order  of  knighthood. 
Now  if  Thomas  Trevor  Mil',  before  whom  pl'ita  irrotulata  fuer',  had  been  created  a 
lord,  yet  he  would  still  remain  a  knight,  and  the  addition  of  knight  would  be  proper, 
but  it  does  not  appear  that  the  Lord  Trevor  to  whom  the  writ  is  directed  is  a  knight, 
and  consequently  cannot  be  taken  Tho.  Lord  Trevor,  and  Tho.  Trevor  Knight  are  the 
same  person. 

For  authorities  he  cited  Hob.  129.  Recognizance  entered  into  before  the  Mayor 
of  Coventry  by  Geo.  Grisly,  Esquire,  certified  into  Chancery,  and  before  any  capias 
issued  thereon  he  was  made  a  baronet,  but  afterwards  a  capias  went  out  as  against 
Geo.  Grisly,  Esquire,  and  was  held  wrong,  and  the  conusee  obliged  to  purchase  a  new 
capias  in  this  form,  cap'  corpus  G.  G.  qui  per  nomen  G.  G.  ar'  recognoscitur.  Hob.  137. 
Judgment  quare  impedit  by  Geo.  Sherley,  Baronet,  writ  of  error  was  quia  in  record, 
&c.  iut'  Geo.  Sherley  Mil'  &  Bart,  and  the  record  was  held  not  well  removed. 
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[301]  Bro.  Failer  de  Eecoru  11,  acetiam  per  A.  B.  Mil'  pleaded  disability  per 
utlawry,  et  record  fuit  certifie  in  quel  A.  B.  ar'  fuit  utlagat'  ideo  il  faile  de  record. 
Cro  Jac.  341.  Error  in  Parliament  upon  a  judgment  affirmed  in  B.  R.  directed  to  the 
then  Chief  Justice,  quia  in  recordo  loquela  quas  fuit  int'  A.  et  B.  capt.  coram  nuper 
Thoma  Fleming  nuper  cap.  justic'  n'ro  ad  pl'ita  et  Jo'he  Dodderidge,  Mil'  uno  justic' 
n'ror'  ad  pl'ita  coram  nobis  tenend'  assignat'  justic'  n'ris  ad  assisas,  &a. 

The  record  was  coram  Thom'  Fleming  Mil'  cap'  jud'  pl'ita  cor'  nobis  tenend' 
assignat',  and  the  record  was  held  not  removed  because  Tho'  T.  C.J.  ad  pl'ita  was 
not  the  same  peison  which  Tho.  T.  C.J.  ad  pl'ita  cor'  nobis  tenend'  assignat'. 

Dyer  299,  b.  pi.  (3.5),  in  debt  sur  lease  for  years,  it  was  supposed  that  Tho. 
West  Mil'  D'nus  le  Ware  fuit  seisitus  and  demised.  A  traverse  was  taken,  absque  hoc, 
quod  S.  W.  Mil'  D'nus  le  Ware  demisit,  and  it  appeared  on  evidence  to  the  jury,  that 
he  was  not  a  lord  at  the  time  of  the  demise,  his  father  being  then  alive,  and  the  issue 
was  found  against  the  plaintiff. 

Serjeant  Cheshire  contra :  That  if  there  was  not  apparent  variance  between  the 
writ  and  record  removed,  so  that  it  was  impossible  they  should  be  the  same,  it  was 
well,  and  there  was  no  such  variance  here,  that  though  there  was  a  difference  of  names 
or  titles,  yet  a  prasd'  or  any  thing  tantamount  thereto  would  help  it,  and  for  this 
cited  22  H.  6,  48,  [302]  pi.  3,  burgess  brought  debt  sur  obligation,  the  defendant 
pleaded  an  acquittance  signed  Burgeles.  Objected  the  persons  are  ditferent,  he  ought 
to  have  pleaded  that  the  plaintiii"  made  it  per  nomen  Burgeles.  Paston.  When  the 
defendant  says  that  the  plaintiff  per  son  fait  (que  cy  est)  luy  acquit,  it  is  sufficient  iu 
my  opinion,  but  the  defendant's  counsel  de  gre  et  pur  ouster  its  ambiguities  pleaded 
per  nomen  to  avoid  any  occasion  of  dispute,  not  out  of  necessity.  In  this  case  there 
is  a  plain  intimation  to  the  Court,  that  the  record  sent  for  and  that  returned  is  the 
same,  for  though  the  titles  of  the  Chief  Justice  difier  in  the  writ  and  the  record,  yet 
in  as  much  as  the  same  person  may  have  ditferent  titles  at  diiferent  times,  and  the 
alteration  of  the  title  make  no  alteration  of  the  office,  as  per  4th  clause  of  1  Ed.  6, 
therefore  the  Court  cannot  intend  that  there  were  two  Trevors  who  were  Chief  Justices, 
but  that  the  Trevor  who  returns  the  writ  is  the  same  Trevor  coram  quo  pl'ita  irrotulat', 
though  since  that  time  his  title  is  altered,  Sid.  64,  the  Court  will  not  intend  another 
justice  than  he  who  returns  the  writ.  That  case  was  a  writ  directed  to  the  Justice  of 
Chester  or  his  deputy,  and  it  was  returned  Jo.  Bradshaw  Chief  Justice,  and  held  well ; 
as  to  the  case  in  Dyer  it  was  not  like  this,  depending  upon  a  particular  reason,  viz. 
that  the  title  of  the  person  there  was  made  part  of  the  issue,  which,  whether  proper 
or  not,  was  not  then  to  be  determined,  but  the  Judge  of  Nisi  Prius  was  to  direct  the 
jury  according  to  the  issue.  X.B.  The  Serjeant's  answer  to  the  case  in  Dyer  seems 
good,  and  warranted  [303]  by  the  books,  for  unless  the  dignity  itself  be  in  issue, 
there  is  no  reason  why  either  Judge  or  jury  should  take  notice  of  it,  and  it  is  wrong 
to  make  a  title  part  of  a  collateral  issue  in  covenant ;  Ralph  Lord  Eure  made  title  to 
the  reversion  of  a  term  by  bargain  and  sale  from  Allen,  who  by  indenture  by  the 
name  of  Allen  on  the  one  part,  and  the  said  Lord  Eure  by  the  name  of  Ralph  Eure, 
Knight,  Lord  Eure,  on  the  other  part,  bargained  and  sold  the  reversion  to  the  said 
Ralph  Lord  Eure  the  plaintiff.  The  defendant  pleaded  that  at  the  time  of  the 
bargain  and  sale  the  said  Lord  Eure  was  not  a  knight,  nor  known  by  the  name  of 
Ralph  Eure,  Knight,  Lord  Eure,  and  the  Court  rejected  the  plea  upon  the  demurrer, 
for  if  he  was  not  a  knight,  the  conveyance  was  good  to  him,  and  the  person  sufficiently 
described.  Cro.  Jac.  204,  S.  C.  Bulstr.  21.  In  ejectment  the  demise  was  alledged 
to  be  made  by  George  Sutton  D'nus  Leaiugtou,  and  upon  the  trial  Maynard  objected 
that  the  demise  was  not  proved,  for  that  Sutton  was  not  a  peer  of  the  realm,  but 
only  an  Lish  lord,  and  cited  the  case  of  Dyer.  But  the  Court  said  that  in  this  case 
the  plea  was  not  guilty,  and  the  title  was  made  part  of  the  issue,  and  it  is  sufficient 
that  it  be  the  same  person  that  demised,  though  misnamed.  Allen  58,  59,  Barnard 
V.  Bonner. 

As  to  the  other  cases,  viz.  Hob.  129,  &c.  they  are  process  which  must  agree  with 
the  original,  otherwise  they  cannot  appear  to  be  grounded  thereon,  therefore  an  al' 
diet'  or  per  nomen  was  necessary. 

[304]  In  the  case  of  Hob.  327,  the  difference  was  between  the  party's  title  in  the 
record  and   the   writ,  and  the  Court  into  which  the  record  is  sent,  being  intirely 
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ignorant  of  what  has  been  done  below,  cannot  affirm  that  record  between  A.  and  B. 
Mil'  is  the  same  as  a  record  between  A.  and  B.  Mil'  and  Bart,  but  it  is  not  required 
that  they  should  necessarily  appear  to  be  the  same  persons  for  a  writ  to  remove  a 
record  int'  A.  and  B.  de  Cuddington,  Loijd  v.  Bix/crs,  Pas.  10  Annse,  B.  R. 

Cro.  Jac.  341,  is  a  mistake  in  title  of  the  office,  there  is  no  such  officer  as  Cap. 
Justic'  ad  pl'ita. 

Here  though  there  is  a  diflTerence,  it  may  be  the  same  person,  writ  to  him  by  the 
title  of  lord,  to  send  a  record  of  a  iGquela  qu;e  fuit  coram  vobis,  he  returns  a  record 
agreeing  in  every  other  point  of  the  description  but  his  own  title;  his  return  must 
be  taken  to  be  true  unless  it  be  apparently  false,  but  that  it  is  not,  because  the  return 
might  be  before  him  though  he  was  but  a  knight,  and  he  could  not  return,  but  there 
was  no  such  record  before  him  ;  to  say  the  return  is  by  another  Chief  Justice  before 
whom  the  plea  was  not  inrolled,  is  to  deny  what  is  affirmed  by  the  return. 

Poph.  203,  was  coram  Fran'co  Hewey  Arm',  and  the  Nisi  Prius  was  certified  to  be 
tried  coram  Fran'co  Hewey  Mil',  and  exception  was  taken  that  it  was  not  the  same 
person.  Mes'  per  Doderidge  it  is  very  consistent,  he  might  be  [305]  an  esquire  at 
the  time  of  trial,  and  a  knight  when  record  certified  ;  and  to  this  Jones  and  Whitlock 
agreed.  Qua3re  whether  the  reasoning  of  this  case  do  not  determine  that  at  Bar  to 
be  good  1 

MUSTON    AND   YeATMAN,    EX    REL'    Mag'RI    P.    W. 

10  Mod.  228,  300. 

Trespass,  defendant  pleaded  that  J.  F.  was  seised  of  a  certain  close,  and  that  he  et 
omnes  illi  quorum  statu',  '&c.  have  time  out  of  mind  had  a  way  through  the  locus  in 
quo,  &c.  and  justifies  under  this  right.  Issue  thereon,  and  found  for  the  plaintitf. 
Mr.  Foster  moved  in  arrest  of  judgment,  that  the  plea  was  ill,  because  the  seisin 
alledged  was  uncertain  whether  in  fee  or  for  life  only,  then  no  foundation  for  a 
justification  which  can  only  be  annexed  to  an  estate  that  is  to  be  for  ever,  that 
the  word  seisitus  without  more  only  imported  a  freehold,  he  cited  24  Ed.  3,  1.5. 
2  Ed.  4,  52.  18  Ed.  4,  3.  21  H.  7,  3.  4  Rep.  31.  6  Rep.  60.  That  this  being 
in  the  case  of  a  description  was  not  helped  by  verdict,  he  cited  Bradwick  v.  Wilson, 
Trin.  11  Annas,  B.  R. 

The  case  was  now  argued. 

Sir  Peter  King  pro  def'te,  that  the  word  seisitus  does  not  import  an  estate  for  life 
only,  but  an  estate  for  life  at  least,  Co.  Litt.  200  b.  as  per  Lit.  sect.  293,  the  word 
feoda  [306]  shall  be  intended  of  the  highest  fee,  viz.  fee-simple.  So  a  pari  the  word 
seisitus  shall  be  intended  of  a  seisin  in  fee-simple,  which  is  the  highest  seisin,  additio 
probat  minoritatem,  but  admitting  the  expression  at  first  too  general,  the  verdict  has 
determined  it  to  be  a  seisin  in  fee,  because  if  that  had  not  been  proved,  we  could  not 
have  had  a  verdict. 

Hutton  54.  Sir  T.  Jones  232.  Raym.  482.  In  debt  for  rent,  lessee  for  90  years 
makes  a  lease  for  30  years ;  plaintiff  made  title  by  a  bargain  and  sale  of  the  90  years 
term,  but  alledged  no  attornment. 

Upon  nil  debet  verdict  pro  quer',  and  upon  motion  in  arrest  of  judgment,  which 
should  have  been  intended  to  have  been  proved,  because  without,  the  jury  could  not 
have  found  for  the  plaintiff.  Lev.  308.  Replication  avowry  that  J.  S.  was  seised  of 
the  rent,  and  made  hy  bargain  and  sale  from  him,  without  alledgingany  consideration. 
Issue  on  non  concessit  found  for  the  avowant,  and  held  upon  motion  in  arrest  of 
judgment,  that  want  of  alledging  a  consideration  was  aided,  because  unless  it  had  been 
proved,  the  jury  could  not  have  found  the  bargain  and  sale. 

Mr.  Fortescue  cent' :  Every  plea  to  be  construed  most  strongly  against  the 
pleader,  therefore  by  seisit'  generally,  only  a  freehold  shall  be  intended,  but  if  it 
might  import  either  freehold  or  fee,  it  would  be  ill  for  the  uncertainty  ;  that  where 
it  is  not  necessary  to  shew  title  and  an  ill  one  is  shewn,  perhaps  it  [307]  may  be  aided 
by  verdict,  otherwise  if  it  were  necessary,  2  Lev.  148,  193,  that  a  faulty  prescription 
not  aided  by  verdict  be  relied  on.     JFilson  and  Bradwick. 

Quaere  whether  not  aided  by  verdict,  for  though  a  faulty  prescription  may  not  be 
aided  by  verdict,  as  was  the  case  of  Wilson  and  Bradwick,  yet  an  imperfect  conveyance 
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or  title  to  a  prescription,  as  this  is,  may  as  well  be  aided  as  an  imperfect  conveyance 
or  title  to  land  ;  the  reason  of  the  rule  for  aiding  by  verdict  seems  to  be,  that  wherever 
the  proof  of  the  issue  seems  to  depend  necessarily  upon  the  proof  of  another  fact 
imperfectly  alledged  in  the  pleadings,  such  imperfect  allegation  is  aided  by  verdict, 
because  the  substance  of  such  allegation  is  taken  to  be  proved  by  proving  the  issue, 
and  unless  it  were,  the  verdict  would  not  be  true. 

[308]    De  Term'  St^.  Trin.  13  Ann^. 

Eegina  v.  AiarwELL. 

Indictment  fabrii  ferrarii. 

The  defendant  was  indicted  upon  the  stat.  5  Eliz.  c.  4,  for  exercising  the  trade 
fabrii  ferrarii,  Anglice  a  black  smith,  not  being  an  apprentice. 
Quashed  because  laid  in  English,  for  fabrii  ferrarii  is  nonsense. 

Hatch  v.  Blisset. 
Protection  of  a  witness  going  and  coming  from  Court. 

The  plaintiflf  being  a  butcher  brought  an  action  against  one  Traherne  for  meat 
delivered  in  to  his  family,  which  being  carried  down  to  Winchester  Assizes,  Traherne 
brought  the  now  defendant  Blisset  an  old  woman  who  lived  in  the  house,  to  swear 
that  the  meat  was  sent  in  upon  her  credit,  and  that  she  was  the  debtor.  The  trial 
ended  on  Friday  about  four  in  the  afternoon,  and  on  Saturday  about  seven  as  she  was 
going  home  in  a  coach  to  Portsmouth,  the  plaintiff  arrested  her  by  a  latitat  for  the 
same  cause  of  [309]  action  ;  and  now  it  was  moved  upon  the  protection  of  a  witness 
in  going  and  returning  from  the  Court,  that  an  attachment  might  issue  against  the 
plaintiff  and  bailiff,  and  it  was  proved  that  the  latitat  was  not  delivered  to  the  sheriff 
till  the  day  of  the  arrest.  On  the  other  side  it  was  insisted,  though  a  witness  should 
have  free  liberty  of  going  and  returning,  yet  that  did  not  extend  to  as  long  time  as 
she  thought  proper  to  take ;  that  Portsmouth  was  but  twenty  miles  from  Winchester, 
and  the  defendant  might  have  been  at  home  much  sooner;  that  she  was  an  old  woman 
who  lived  in  a  garret  who  was  never  to  be  met  with,  but  was  brought  down  merely  to 
swear  them  out  of  their  debt. 

But  the  Court  said  that  the  witness  must  have  a  reasonable  time  to  return  in,  and 
thought  one  day  the  least  that  could  be  allowed,  and  that  they  could  not  try  all  the 
niceties  of  delays  that  might  possibly  happen  ;  and  whereas  it  was  said  per  Serjeant 
Pratt  at  the  Bar,  that  in  Middlesex,  if  a  witness  returning  from  the  sitting  loiters  by 
the  way  to  drink  a  pot,  his  protection  is  determined.  As  to  the  latter  reason  the 
Court  said,  that  concluded  against  the  plaintiff  by  shewing  a  design. 

A  rule  was  pronounced  for  an  attachment,  but  afterwards  the  parties  agreed. 

[310]    Regina  v.  Kirby. 
Bail  in  high  treason. 

The  defendant,  being  arraigned  on  an  indictment  for  treason,  did  in  Hilary  term 
plead  the  Queen's  general  pardon  under  the  seal  of  the  island  of  Antigua,  and  averred 
himself  to  be  out  of  all  the  exceptions  of  the  said  pardon,  and  pleaded  over  to  the 
treason  not  guilty. 

He  was  now  brought  by  habeas  corpus  in  order  to  be  bailed,  and  the  keeper  of 
Newgate  returned  a  warrant  of  commitment  by  the  Secretary  of  State  for  the  murder 
of  Colonel  Parke,  and  an  affidavit  was  read  of  the  ill  state  of  the  defendant's  health 
occasioned  by  his  confinement.  Mr.  Attorney  General  acquainted  the  Court  that  he 
intended  to  reply,  that  the  defendant  was  in  custody  in  Antigua  for  this  fact  at  the 
time  of  the  pardon  granted,  which  was  one  of  the  exceptions,  but  was  not  yet  able  to 
do  it  by  reason  the  warrant  of  commitment  was  not  yet  sent  from  Antigua,  and  Barret 
the  solicitor  and  the  gaoler  there  would  not  part  with  it. 
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The  Court  said  that  by  reason  of  the  ill  state  of  his  health,  the  length  of  time  that 
he  had  been  in  custody,  and  the  delay  of  the  prosecution,  and  that  it  did  not  appear 
when  it  was  likely  to  proceed,  they  would  admit  him  to  bail,  and  took  a  recognizance 
of  his  appearance  upon  the  indictment  on  the  last  day  of  term,  pars  ipsa  in  40001. 
and  the  [311]  sureties  in  2001.  a-piece,  et  corp'  pro  corpore. 

Parker  Chief  Justice  :  There  is  no  case  where  you  can  move  to  discharge  a  rule 
without  giving  notice  of  the  motion,  except  a  rule  of  reference  to  the  Master  for 
want  of  prosecuting  it. 

Strafford  v.  Forcer,  Administrator,  &c. 
Double  plea  by  administrator.     10  Mod.  311. 

In  assumpsit  against  an  administrator  laid  ten  years  ago.  Mr.  Darnel  moved  for 
leave  to  plead  double,  viz.  the  Statute  of  Limitation  and  several  judgments  to  cover 
assets. 

Parker  Chief  Justice  :  By  my  consent  you  shall  plead  so,  provided  you  will  bring 
an  affidavit  that  the  judgments  are  bona  fide,  but  we  will  not  assist  you  to  fence  by 
fraudulent  judgments. 

Regina  v.  Gill. 
Venire  de  novo  awarded.     See  antea. 

In  an  information  against  the  defendant  to  shew  quo  warranto  he  claimed  the 
office  of  portgreve  of  Honiton  ;  the  defendant  made  title  under  the  constitution  of  the 
borough,  and  the  issues  were, 

[312]  1.  That  the  persons  returned  by  the  bailiff  of  the  borough  upon  the  jury 
of  the  court  leet,  and  no  others,  ought  to  be  sworn  upon  the  jury  there. 

2.  That  the  portgreve  ought  to  be  ehoseti  by  the  persons  so  returned,  and  seven 
of  the  jury,  out  of  the  inhabitants  and  freeholders  that  had  served  the  office  of  ale- 
tasters,  to  serve  the  office  of  portgreve  for  one  year  next  ensuing. 

3.  That  talis  persona  sic  ut  prisfertur  electus,  &c.  should  be  sworn  and  admitted 
before  the  steward  faithfully  to  execute  the  office  for  a  year,  et  ulterius  till  another 
should  be  chosen. 

The  cause  went  down  to  trial,  and  the  jury  found  the  issues  severally. 

1.  That  the  person  returned  by  the  bailiff  upon  the  leet  jury,  and  no  others,  are 
sworn  upon  this  jury. 

2.  That  the  jury  so  returned  and  sworn  non  debuer'  to  choose  one  of  the  inhabit- 
ants and  freeholders  of  the  borough,  that  had  served  the  office  of  ale-taster,  to  serve 
the  office  of  portgreve  for  one  year  next  ensuing. 

3.  That  talis  persona  sic  ut  prajfertur  electus,  &c.  ought  to  be  sworn  before  the 
steward  faithfully  to  execute  the  office  for  a  year,  et  ulterius  till  another  should  be 
chosen. 

[313]  Mr.  Salkeld  insisted  that  judgment  ought  to  be  given  for  the  Queen,  upon 
this  finding,  for  the  defendant,  having  set  forth  the  right  to  be,  that  the  portgreve 
should  be  chosen  out  of  the  inhabitants  freeholders  that  have  been  ale-tasters,  that 
the  right  was  falsifyed  by  the  second  finding  ;  that  a  quo  warranto  was  in  nature  of 
a  quo  jure,  and  therefore  the  defendant  must  set  forth  a  perfect  right,  and  conclude 
et  eo  warranto  clamat.  This  he  cannot  do,  if  he  either  enlarges  or  abridges  the 
constitution  of  the  borough,  which  last  he  has  done  here  by  confining  the  persons 
capable  to  be  ale-tasters,  and  therefore  his  plea  does  not  conclude  per  necesse,  for 
possibly  an  inhabitant  freeholder  not  an  ale-taster  might  have  a  majority  of  voices, 
and  be  rejected  for  incapacity  because  not  an  ale-taster. 

Sir  Peter  King  contra,  would  have  made  it  a  finding  for  the  defendant,  for  that 
the  second  verdict  was  only  a  negation,  that  to  make  a  man  capable  of  being  chosen 
portgreve  he  should  have  been  an  ale-taster,  and  it  was  admitted  by  the  replication, 
that  the  defendant  had  all  the  three  qualifications,  and  if  he  had  one  more  than  was 
required  it  would  do  no  hurt. 

But  that  if  the  sic  ut  prajfertur  electus  should  go  to  the  whole  foregoing  manner 
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of  election,  and  that  be  taken  to  be  denied  by  the  second  finding,  then  there  will  be 
a  repugnancy,  and  consequently  no  finding  at  all  as  to  one,  and  then  a  new  venire 
must  go  for  the  whole.     [314]  2  Eol.  Abr.  722,  pi   13.     3  Leon.  33.     Co.  Litt.  227. 

The  Court  held  that  the  negative  particle  in  the  second  finding  went  to  the  whole, 
and  by  that  no  inhabitant  freeholder  who  had  been  an  ale-taster  could  be  chosen, 
and  that  the  third  was  inconsistent  with  it  in  saying  that  such  person  so  elected 
ought  to  be  sworn  to  serve  for  a  year,  &c.  so  that  upon  this  verdict  the  defendant 
either  might  or  might  not  have  a  right,  and  therefore  they  could  not  give  judgment 
upon  it  one  way  or  other. 

A  venire  facias  de  novo  was  awarded. 

FoTHERGiLi,  V.  Jackson. 
Words  of  a  tradesman  in  his  way  of  business. 

Case,  for  these  words  spoken  of  a  tradesman  upon  a  colloq'  of  his  business  and 
credit,  "  He  is  forced  to  keep  Dunkiik  (quandam  camerara  in  domo  ipsius  quer' 
innuendo)  and  E.  Carter  has  marked  all  his  goods,  (bona  ipsius  quer'  innuendo)  and 
he  (dictum  quer'  innuendo)  dare  not  look  out  with  this  head." 

There  was  a  judgment  by  default,  and  it  was  objected  in  arrest  of  judgment  that 
the  first  words  of  keeping  Dunkirk  were  in  themselves  uncertain,  and  the  latter  of 
his  goods,  and  he  dare  not,  &c.  might  more  properly  refer  to  E.  Carter,  and  there 
was  nothing  but  the  innuendo  to  confine  them  to  the  plaintiff.  But  the  Court  held 
that  the  words  being  laid  to  [315]  be  spoken  de  eodem  quer'  it  was  well  enough, 
and  the  last  words  being  spoke  of  a  tradesman  in  his  way  of  business  were  certainly 
actionable. 

And  judgment  was  given  for  the  plaintiff. 

Watkins  v.  Gunter. 
Error  of  fine. 

Error  was  brought  of  a  fine  levied  in  the  Grand  Sessions  of  Wales,  and  the 
error  assigned  was,  that  the  conusor  died  between  the  caption  before  the  com- 
missioners and  the  return  of  the  writ  of  covenant ;  the  defendant  replied  in  nuUo 
est  erratum. 

Mr.  Branthwaite  insisted,  that  by  the  death  of  the  conusor  before  the  return  the 
writ  was  actually  abated,  and  not  like  the  case  in  Dyer  246,  which  was  marriage  of  a 
feme  sole  conusor,  after  the  acknowledgment  and  before  the  return,  for  that  made  it 
only  abateable,  which  if  not  pleaded  cannot  be  taken  advantage  of  afterwards.  Cro. 
El.  468.     Raym.  471.     T.  Jones  480.     2  Sid.  22. 

Serjeant  Lloyd  contra,  that  the  fine  et  licentia  concordandi  being  paid,  and  so 
indorsed  on  the  back  of  the  writ  before  the  death,  was  a  sufiicient  authority  for  the 
Court  to  proceed  on  the  fine,  and  so  were  the  books.  Dyer  320.  Hob.  330.  5  Co.  39. 
3  Cro.  469. 

[316]  J.  Powis  Justice  :  Those  cases  are  where  the  fine  pro  licentia  concordandi 
was  paid,  after  the  return  of  the  writ  of  covenant  there  can  be  no  fine  nor  licentia 
concordandi,  which  is  this  case. 

And  of  this  opinion  seemed  the  whole  Court. 

Serjeant  Loyd  took  an  exception  to  the  writ  of  error,  that  it  was  Anna  Dei 
Gratia,  &c.  Justic'  suis  Magnse  Session',  &c.  whereas  it  should  be  nostris,  for  the 
Queen  was  speaking  in  her  writ  in  the  first  person,  but  Cur'  semble  it  was  well  enough, 
and  many  precedents  are  in  that  form. 

Sed  adjournatur. 


Requisites  in  aflidavit  to  put  off  a  trial  for  want  of  a  material  witness. 

Per  Parker  Chief  Justice  :  In  an  aSidavit  to  put  otf  a  trial  for  want  of  a  material 
witness,  two  things  are  requisite. 
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1.  To  shew  that  he  cannot  now  be  had.      2.  That  there  is  a  probability  he  may  be 
had  in  some  reasonable  time,  for  a  perpetual  reason  is  no  reason. 


[317]    Gill  v.  Gill. 
Debt  upon  bond  for  performance  and  award. 

In  debt  upon  a  bond  conditioned  for  the  performance  of  the  award  of  A.  and  B.  et 
si  &c.  then  of  the  umpirage  of  &c.  the  plaintiff  on  umpirage  assigned  a  breach,  defen- 
dant demurred. 

Mr.  Fortescue  for  the  defendant  objected,  that  the  umpirage  was  void,  not  having 
made  a  final  end  of  all  matters  in  difiference,  for  a  sum  of  money  was  awarded  to  be 
paid  at  a  day  three  months  after  the  award  made,  and  then  general  releases  to  be 
given,  but  suits  were  not  ordered  to  cease,  so  that  they  might  proceed  in  the  mean 
time.     Lev.  358.     Mich.  2  Anne,  Squire  v.  Grevett. 

The  like  exception  was  taken  to  the  releases,  as  in  the  case  of  *  Barnardision 
ami  Foulgier,  Hil.  ult'.  that  they  were  to  be  made  of  all  matters  to  the  time  of  the 
award  made. 

Parker  Chief  Justice  :  The  case  of  Barnardision  and  Foulgier  over-rules  the  last 
exception  by  the  resolution  of  the  whole  Court,  and  the  reason  of  it  alters  the  first 
exception,  for  it  doth  not  appear  that  this  is  a  debt  for  which  he  could  by  law  sue  in 
the  mean  time,  and  possibly  it  might  not  come  due  till  the  time  they  have  ordered  it 
to  be  paid,  and  then  it  would  certainly  be  well ;  you  should  have  shewn  it  to  be  other- 
wise before  you  could  [318]  come  at  the  question  whether  a  final  end  must  be  immediate 
or  not.  I  think  it  need  not,  but  it  is  sufficient  if  it  settles  all  matters,  if  it  ought  to 
be  immediate,  that  will  overthrow  a  multitude  of  cases,  for  the  length  of  time  will 
not  be  material,  but  it  will  be  ill  though  the  thing  be  to  be  done  the  next  day. 

Eyre  Justice  :  Nothing  is  more  common  than  to  award  subsequent  payments. 

J.  Powys  accord  L.  Powys,  issint  fuit  judgment  done  pur  le  plaintiff. 


Myles  VXD.  V.  Williams  et  Ux.     12  Ann^. 

Resolution  of  the  Court  that  the  debts  of  the  wife  while  sole  are  discharged  by  the 
bankruptcy  of  the  husband,  so  that  debts  due  to  the  wife  while  sole,  though  unre- 
covered,  are  assignable  by  commissioners  of  commission  of  bankruptcy  against  the 
husband,  per  Statute  4  &  5  Annse,  and  that  the  plea  upon  the  Act  must  conclude 
to  the  country.     VVil.  Rep.  249.     10  Mod.  160,  243.     Post. 

Parker  Chief  Justice  delivered  the  resolution  of  the  Court,  and  after  stating  the 
record  at  large  went  on  as  follows. 

The  two  great  questions  which  have  been  made  in  this  case  are  these. 

1.  Whether  this  being  a  debt  upon  a  bond  made  by  the  wife  while  sole,  be  such  a 
debt  as  shall  be  discharged  by  the  bankruptcy  of  [319]  the  husband,  by  virtue  of  the 
statute  4  An.  c.  17,  mentioned  in  that  plea? 

2.  Whether  the  defendants  have  well  considered  this  plea  or  not,  being  to  the 
judgment  of  the  Court,  and  not  to  the  country  1 

And  as  to  the  first  of  these  we  are  all  of  opinion,  that  it  is  a  debt  within  the  Act,  the 
words  of  the  clause  upon  which  it  depends  are  *  "  that  the  bankrupt  shall  be  discharged 
from  all  debts  by  him  due  and  owing  at  the  time  he  became  bankrupt,  and  then  in  case 
he  be  sued  for  any  such  debt,  the  Act  directs  that  he  shall  and  may  plead  in  general,  that 
the  cause  of  action  did  accrue  before  he  became  bankrupt."  Upon  these  words  the 
immediate  question  is, 

*  Ante,  125.  *  Sect.  7. 
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Whether  this  be  a  debt  due  and  owing  by  the  bankrupt  husband  at  the  time  he 
became  bankrupt. 

It  was  said,  and  I  think  admitted  at  the  Bar,  that  a  debt  due  by  the  wife  and  one  due 
to  the  wife  dum  sola,  must  fall  under  the  same  consideration. 

This  is  very  reasonable,  and  therefore  I  shall  first  consider  how  far  a  debt  due  to  the 
wife  would  be  within  this  Act  to  be  assigned  by  the  commissioners,  and  in  order  to 
understand  this  it  is  necessary  to  go  back  to  the  former  Acts. 

[320]  Statute  13  Eliz.  c.  7,  enacts,  that  the  commissioners  shall  take  order  with 
the  bankrupt's  body,  lands  and  tenements  (as  well  freehold  as  copyhold),  goods,  chattels, 
debts,  &c.  and  sell  the  same,  &c. 

Then  comes  the  statute  1  Jac.  c.  15,  reciting,  that  the  authority  given  to  the  com- 
missioners by  the  former  Act  was  not  full  and  perfect,  and  for  further  remedy  gives 
them  *  "  Power  to  grant  and  assign  all  debts  due  or  to  be  due,  and  that  for  the  benefit 
of  the  bankrupt,  and  the  same  to  be  recovered  in  the  name  of  the  assignees."  Now  the 
intention  of  all  these  laws  I  take  to  have  been,  that  the  bankrupt  having  been  guilty 
of  a  fraud  should  not  be  trusted  with  the  management  of  his  estate,  but  it  should  be 
put  into  other  hands  for  the  safety  of  his  creditors,  and  that  the  bankrupt  should  have 
no  further  intermeddling  with  it. 

So  that  upon  this  intention  all  those  effects,  all  those  debts,  which  he  could 
take  and  turn  into  money,  those  the  assignees  of  the  commissioners  were  designed 
to  have  in  as  full  manner,  either  by  action  or  otherwise,  and  that  in  their  own 
name. 

The  best  rule  of  construing  Acts  of  Parliament  is  by  the  common  law,  and  the 
course  which  that  observed  in  the  like  cases  before  the  Act. 

So  it  is  upon  the  Statute  de  Bonis  that  enact,  that  tenants  in  tail  non  habeat 
potes-[321]-tatem  alienandi  terr',  to  prevent  its  coming  to  the  issue,  and  that  a  fine 
levied  by  him  sit  ipso  jure  nullus. 

The  effect  of  this  statute  is  a  disability  to  alien  to  the  prejudice  of  others,  therefore 
the  law  ranks  him  with  bishops  and  other  ecclesiastical  persons,  and  husbands,  who 
were  by  the  common  law  disabled  to  alien  to  the  prejudice  of  their  successors  and 
their  wives,  and  therefore  though  the  words  be,  tenant  in  tail  shall  not  have  power 
to  alien,  and  his  fine  shall  be  void  ;  yet  it  was  construed  that  this  fine  was  not  void, 
but  made  a  discontinuance,  and  put  the  issue  to  his  formedon,  and  that  other  aliena- 
tions either  put  the  issue  to  his  action,  or  allowed  his  entry,  just  as  the  law  before  stood 
in  relation  to  bishops. 

At  common  law  it  is  a  general  rule,  that  no  body  can  have  an  action  but  the  creditor 
or  his  representative  when  dead,  but  there  are  two  cases  wherein  this  rule  fails,  viz.  in 
case  of  forfeiture  and  assignment  to  the  King;  for  though  a  chose  in  action  cannot  be 
assigned  to  a  common  person,  yet  it  may  to  the  King,  and  in  both  these  cases  the 
King  or  his  grantee  or  assignee  may  have  an  action  for  these  debts  in  their  own  name, 
21  H.  7,  14.  29  H.  6,  36,  though  generally  the  grantee  did  sue  in  the  King's  name,  but 
that  was  only  that  he  might  take  advantage  of  the  prerogative. 

[322]  Now  let  us  see  how  far  the  wife's  debts  were  liable  in  these  cases. 

In  case  of  forfeiture,  as  by  outlawry,  &e.  the  debts  of  the  wife  were  always  extended 
and  seized. 

In  case  of  assignment  of  debts  to  the  King,  Holt,  253,  is  a  case  in  point,  that  such 
debts  may  be  assigned  to  the  King. 

And  that  notwithstanding  the  statute  7  Jac.  c.  15,  which  makes  assignments  of 
debts  void,  other  than  such  as  did  giow  due  originally  to  the  King's  debtor  bona  fide, 
for  the  purpose  of  the  law  was  that  no  debts  of  the  King's  should  procure  another 
man's  debt  to  be  assigned,  which  was  a  common  practice ;  but  this,  says  the  book,  is 
his  own  debt,  though  not  to  his  own  use,  which  he  may  himself  release  and  discharge, 
and  by  the  same  reason  assign. 

This  proves  two  things. 

1.  That  the  husband  might  assign  the  debts  due  to  the  King  at  common  law. 

2.  That  he  was  not  restrained  to  do  it  by  the  Act,  because  they  were  the  husband's 
own  debts. 

*Sect.  12. 
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This  reason  concludes  to  the  case  at  Bar ;  for 

[323]  1.  It  is  the  husband's  own  debt  within  the  words  of  the  Act. 

2.  The  husband  might  assign  it,  ergo  so  may  the  commissioners. 

Besides  it  is  to  no  manner  of  purpose,  and  can  serve  no  good  end  at  all,  to  say 
that  such  debts  are  not  assignable,  for  if  they  should  be  left  in  the  husband,  as  soon 
as  ever  he  recovers  them,  the  commissioners  must  have  the  money,  and  apply  it  to 
the  use  of  the  creditors. 

But  in  order  to  confine  the  sense  of  the  words  "debts  due  and  owing  to  him,"  it 
has  been  objected  that  the  statute  does  not  extend  to  debts  due  to  a  bankrupt  as 
executor. 

Answer.  That  is  true,  and  it  is  for  this  particular  reason,  because  they  are  appro- 
priated to  pay  the  debts  of  the  testator,  and  if  they  were  assigned  it  would  be  a  wrong, 
a  devastavit. 

2d  Objection.  That  the  statute  does  not  extend  to  debts  due  to  the  bankrupt 
jointly  with  aTiother. 

Answer.  The  case  in  Lev.  17,  cited  for  that  purpose,  is  not  determined.  Such  a 
debt  might  be  assigned  to  the  King  by  any  one  of  the  commissioners,  and  so  it  is 
adjudged  Mich.  19  H.  6,  47,  and  it  would  be  forfeited  by  outlawrj'  of  one. 

[324]  However  that  case  is  not  before  us ;  thus  far  is  plain,  that  a  debt  due  by 
him  and  another  would  be  within  this  Act  of  i  An.  c.  17,  for  it  is  so  declared  by  the 
declaratory  Act  of  10  An.  c.  1-5,  sect.  3,  which  provides  at  the  same  time  that  the 
discharge  of  the  bankrupt  shall  not  extend  to  discharge  the  other  joint  debtor. 

But  this  of  the  husband  and  wife  is  a  different  case,  for  it  is  his  debt  as  he  is  one 
with  her. 

3d  Objection.  That  the  bankruptcy  ought  not  to  give  the  husband  a  better  right 
in  his  wife's  debts,  and  bar  her  of  the  contingency  of  survivourship. 

Answer.  It  does  not  give  him  a  better  right,  for  his  release  for  a  consideration  to 
himself  alone  would  have  barred  her  of  the  contingency,  and  this  is  a  release  in  law, 
and  amounts  to  the  same  thing. 

Besides,  this  is  answered  by  the  fiction  of  law,  whereby  the  statute  of  1  Jac.  1, 
c.  15,  and  this  Act  has  made  it  as  a  debt  paid,  and  a  new  security  taken  to  the  assigns. 
Suppose  a  bond  were  made  to  A.  in  trust  for  B.  who  becomes  bankrupt,  the  assignees 
may  bring  the  action  in  their  own  name,  though  B.  must  have  brought  it  in  the  name 
of  the  trustees. 

4th  Objection.  The  husband  may  join  with  the  wife  in  this  action,  but  the  assignees 
[325]  cannot  do  it ;  this  is  answered  as  before,  and  the  case  of  forfeiture  and  assign- 
ment to  the  King ;  but  to  put  another  case ;  suppose  a  bill  of  exchange  made  to  the 
wife  dum  sola,  the  husband  may  assign  it,  and  assignee  shall  bring  the  action  in  his 
own  name. 

This  reasoning  holds  stronger  in  the  case  of  debts  due  from  the  wife,  for  it  is 
certainly  the  husband's  debt,  and  the  action  is  brought  in  the  debet  and  detinet;  it 
is  admitted  to  be  the  husband's  debt  after  judgment,  and  it  is  hard  to  say  a  judgment 
of  law  charges  a  man  with  a  debt  who  was  not  chargeable  with  it  when  that  judgment 
was  given. 

2.  If  the  intent  of  the  Act  be  considered,  and  the  Queen  be  asked  cui  bono  this 
could  be  ?  it  will  appear  still  stronger. 

The  persons  concerned  in  this  matter  are  first  the  bankrupt,  secondly  the  creditor, 
thirdly  the  wife. 

As  to  the  bankrupt. 

If  an  action  be  brought  against  him  on  such  a  bond,  what  excuse  can  the  defendant 
have  ?  If  he  takes  a  fieri  fac',  or  elegit,  as  soon  as  he  finds  goods  or  lands,  the  com- 
missioners ought  to  seize  them. 

This  would  be  wholly  ineffectual,  and  if  he  sues  out  a  capias,  it  will  only  serve  to 
lay  the  bankrupt  up  in  prison,  when  all  his  es-[326]-tate,  wherewith  he  should  make 
satisfaction  and  deliver  himself,  is  taken  out  of  his  power. 

And  that  is  the  reason  of  his  being  discharged,  because  his  ability  to  pay  is  intirely 
taken  from  him. 

And  this  differs  it  from  the  case  of  an  executor,  and  shews  that  he  ought  not  to 
be  discharged  as  to  the  testator's  debts,  for  he  retains  his  ability  to  pay  them  by 
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keeping  the  eflfects  which  he  has  as  executor,  and  the  commissioners  cannot  meddle 
with  them  because  they  are  appropriated. 

It  was  insisted  at  the  Bar,  that  he  ought  to  be  discharged  from  all  his  debts, 
because  he  is  obliged  to  part  with  all  his  estate  liable  to  pay  those  debts ;  but  this 
takes  it  up  much  too  narrow,  for  he  is  not  only  obliged  to  deliver  up  all  his  estate 
liable  to  pay  debts,  but  all  whatsoever  wherewith  he  might  pay  his  debts,  as  to  the 
purpose,  copyhold  lands  which  are  liable  to  no  execution. 

2dly,  as  to  the  creditor. 

It  cannot  be  for  his  benefit  that  his  debt  should  not  be  within  the  Act,  for  the 
bankrupt's  whole  estate  will  be  otherwise  disposed  of,  and  his  action  against  the 
bankrupt  can  be  worth  nothing,  but  if  his  debt  be  within  the  Act,  then  he  may  come 
in  for  his  dividend. 

[327]  The  consequence  of  the  contrary  opinion  is,  that  you  take  from  him  every 
thing  wherewith  his  debts  may  be  paid,  and  will  not  let  him  in  for  a  share. 

3dly,  as  to  the  wife. 

It  will  be  a  discharge  to  her  at  least  temporary  during  the  husband's  life,  but 
though  it  is  not  necessary  to  give  any  opinion  upon  that,  yet  I  think  it  will  amount 
to  a  perfect  release,  and  the  wife  will  be  discharged  for  ever,  and  then  no  harm  can 
arise  from  this,  for  the  creditor  is  supposed  to  have  his  dividend,  and  the  debt  is  paid 
in  consideration  of  law. 

A  case  may  possibly  be  put,  where  a  woman  being  in  debt  may  make  over  all  her 
effects  in  trust,  and  then  marry  a  bankrupt,  and  by  that  discharge  all  her  debts,  and 
yet  preserve  her  estate,  but  that  would  be  a  fraudulent  conveyance  against  the  creditors 
quoad  so  much  of  the  estate  as  would  satisfy  their  debts ;  and  they  would  have 
remedy. 

It  was  objected,  that  the  di.scharge  is  a  personal  privilege,  and  not  communicable 
to  his  wife. 

Answer.  It  is  a  necessary  consequence  that  it  must  extend  to  her,  because  every 
thing  in  the  husband's  power  is  assignable,  and  all  her  estate  is  in  his  power.  If  the 
husband  be  possessed  of  a  term  for  years  in  right  of  his  [328]  wife,  it  may  be 
sold  on  a  fi.  fa.  and  yet  it  is  not  actually  transferred  to  the  husband  by  the  inter- 
marriage. 

For  these  reasons  we  are  of  opinion,  that  this  is  the  husband's  debt  within  the 
meaning  of  this  statute. 

2.  As  to  the  second  question,  whether  the  plea  be  good  or  not,  we  are  all  of 
opinion  that  it  is  ill,  and  ought  to  conclude  to  the  country. 

A  liberty  in  pleading  generally,  is  given  to  the  bankrupt,  that  so  he  may  avoid 
the  hazard  of  pleading  specially,  but  then  he  must  take  upon  him  the  proof  of  his 
conformity  to  the  statute  in  every  particular  ;  or  if  he  thinks  fit  to  plead  the  matter 
specially,  then  he  must  set  forth  every  point,  and  by  it  he  has  this  advantage  against 
the  plaintiff,  that  he  must  reply  one  particular  only  upon  which  issue  must  be  taken. 

Here  the  defendant  has  pleaded  the  matter  specially,  but  not  set  forth  the  whole, 
and  therefore  ill  for  that  reason,  for  by  the  express  words  of  this  Act  this  is  to  be 
pleaded  so  as  the  whole  merits  may  be  tried,  for  the  special  matter  is  to  be  given  in 
evidence. 

There  are  several  cases  at  common  law  where  a  man  shall  conclude  his  plea  to  the 
country,  though  there  be  no  affirmative  and  [329]  negative,  to  prevent  the  incon- 
venience that  would  arise  by  going  on  to  a  replication.  33  H.  6,  21.  To  a  fine  quod 
partes  finis  nihil  habuerunt,  et  de  hoc  ponit  se  super  patriam. 

So  in  counter-plea  of  voucher,  that  he  never  was  seised  of  such  estate  whereof  he 
could  enfeoff  him,  and  hoc  petit,  &c. 

So  nunques  seisie  que  dower,  et  de  hoc,  &c. 

And  the  reason  of  this  is,  that  it  would  be  inconvenient  to  go  on  to  a  replication, 
because  to  reply  generally,  would  leave  it  too  large  and  comprehensive,  and  to 
reply  any  particular  kind  of  estate  would  be  too  narrow,  and  consequently  immaterial. 

This  statute  has  formed  a  new  general  issue  in  this  case,  and  this  was  the  founda- 
tion of  the  judgment  in  Bird  ami  Laaj's  case,  Mich.  6  An.  C.  B.  Rol.  321,  that  a 
plea  upon  this  Act  was  well  concluded  to  the  country  ;  and  if  so,  it  cannot  conclude 
to  the  Court. 
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It  may  be  observed  on  the  Statute  of  Sewers,*  that  by  the  very  words  of  that 
Act,  a  general  replication  is  expressly  given,  to  avoid  forcing  the  plaintifT  to  a  single 
point,  and  so  the  mischief,  which  woidd  have  been  in  this  case,  is  prevented.  Thus 
it  must  have  been  in  this  Act,  [330]  if  the  intention  of  it  had  not  been  to  make  the 
plea  a  general  issue. 

For  this  fault  in  the  plea,  which  is  shewn  for  cause  of  demurrer,  and  which  would 
put  a  difficulty  on  the  plaintiff,  not  intended  by  the  statute,  judgment  must  be  given 
for  the  plaintiff. 

*  23  Hen.  8,  c.  5. 


REPORTS  of  ADJUDGED  CASES  in  the  COURTS 
of  CHANCERY,  KING'S  BENCH,  COMMON 
PLEAS,  and  EXCHEQUER,  from  Trinity  Term 
in  the  Second  Year  of  KING  GEORGE  I.  to 
Trinity  Term  in  the  Twenty-First  Year  of  KING 
GEORGE  II.  Taken  and  Collected  by  the  Right 
Honomable  SIR  JOHN  STRANGE,  Knt.  Late 
Master  of  the  Rolls.  The  Third  Edition,  with 
Notes,  and  Additional  References  to  Cotemporary 
Reporters  and  Later  Cases  :  By  MICHAEL 
NOLAN,  of  Lincoln's  Inn,  Esq;  Barrister  at  Law, 
In  Two  Volumes.     Vol.  I.     1795. 

Trinity  Term,  2  Georgii  Regis.    In  B.  R. 

Thomas  Lord  Parker,  Chief  Justice.  Sir  Littleton  Powys,  Knt.,  Sir  Robert  Eyre,  Knt., 
Sir  John  Pratt,  Knt.,  Justices.  Sir  Edward  Northey,  Knt.,  Attorney  General. 
John  Fortescue  Aland,  Esq.,  Solicitor  General. 

[1]  Clark  verms  Elvvick. 

Rule  made  upon  a  witness  to  a  submission  to  arbitration,  to  make  affidavit  of  the 
execution.     10  Mod.  332,  S.  C.     Barnes  58,  S.  P.  in  C.  B. 

Mr.  Reeve  moved  the  last  term,  that  one  of  the  witnesses  to  a  submission  to 
arbitration  might  be  obliged  to  make  affidavit  thereof,  in  order  to  make  it  a  rule  of 
Court  pursuant  to  the  stat.  9  &  10  W.  3,  c.  15. 

The  Solicitor  General  insisted,  that  affidavits  are  voluntary  ;  but  the  reason  of  the 
witness's  refusal  in  this  case  was,  because  the  award  was  unfairly  made,  and  they  had 
no  other  remedy  but  this  to  prevent  the  submission  being  made  a  rule  of  Court.  Sed 
per  Curiam,  the  hardship  of  this  particular  case  will  not  at  all  vary  our  rule,  which 
must  be  a  standing  method  for  the  future  :  the  Act  of  Parliament  has  appointed  but 
this  single  way  by  affidavit ;  and  we  will  not  suffer  a  witness  to  evade  it  by  his  refusal. 
We  force  a  witness  to  a  bond  by  subpceua ;  and  every  witness  does  by  [2]  his  signing 
undertake  to  prove  it  when  required.  And  Hill.  6  Geo.  Singleton  v.  Bradley,  there 
was  the  same  rule  upon  my  opposing  it. 

Rule  for  the  witness  to  make  affidavit  of  the  execution. 

346 
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DoMiNus  Rex  versiis  Winteringham. 

Male  et  negligenter  se  gessit  too  general  in  an  indictment. 

Indictment  quia  male  et  negligenter  se  gessit  in  executione  of  the  office  of  constable, 
quashed  for  being  too  general. 

Bayley  versus  Jenners. 

A  person  qualifying  himself  after  listed  shall  be  taken  to  be  doing  duty,  and  discharged 

upon  common  bail. 

Reeve  moved  that  defendant  being  a  trooper  might  be  discharged  upon  common 
bail ;  it  appeared  he  was  listed  16th  May,  and  arrested  19th  ;  and  the  question  was, 
whether  he  had  ever  performed  duty  ;  and  the  affidavit  went  no  farther  than  his 
learning  to  ride.  The  plaintiff  insisted,  that  this  is  not  doing  duty  as  the  Act 
requires,  but  only  in  order  to  do  duty. 

Cur',  it  is  doing  duty,  he  receives  his  pay,  and  must  be  discharged  upon  common 
bail(l). 

(1)  Vide  Johnston  v.  Lmith,  10  Mod.  346.     Post,  7. 

DoMiNUS  Rex  versus  Wyndham. 
Andr.  272,  S.  C.  cit.  3  Vin.  Abr.  515. 

The  defendant  Sir  William  Wyndham  being  brought  up  by  the  lieutenant  of  the 
Tower,  Serjeant  Pengelly,  Mr.  Jefferies,  Mr.  Reeve  and  Mr.  Hungerford  moved,  that 
he  might  be  admitted  to  bail,  and  offered  several  art;uraents  to  induce  the  Court  to 
bail  him,  which  with  the  answers  given  thereto  by  Sir  Joseph  Jekyll,  Mr.  Attorney 
and  Solicitor,  are  comprized  in  the  opinion  of  the  Court,  which  was  delivered  the  last 
day  of  the  term  ut  sequitur. 

Parker  C.J.  This  is  a  commitment  by  the  Secretary  of  State  for  high  treason 
generally  ;  it  has  been  moved  on  behalf  of  Sir  William  Wyndham,  that  he  might 
be  admitted  to  bail.  I  shall  take  notice  of  the  arguments  on  both  sides,  and  of 
the  particular  circumstances  of  this  case,  which  have  been  laid  before  the  Court, 
with  as  much  clearness,  as  the  little  time  we  have  had  to  consider  of  the  matter 
since  it  was  spoke  to,  and  the  extraordinary  business  of  this  day,  will  permit  me. 

[3]  It  has  been  admitted  on  all  hands  that  the  Court  has  a  discretionary  power 
in  this  case ;  and  I  think  the  arguments  which  have  been  made  use  of  by  the 
counsel  for  Sir  William  Wyndham  are  upon  these  five  points : 

1.  Exception,  that  the  commitment  is,  that  he  shall  be  kept  safe  and  close;  it 
has  been  insisted,  this  is  more  than  can  be  justified  by  law.  This  exception  is 
offered  without  any  authority  to  support  it,  and  is  against  an  infinite  number  of 
precedents.  But  admitting  this  were  a  good  exception,  the  consequence  would  not 
be  that  we  should  discharge  Sir  William  Wyndham,  but  only  quatenus  his  being 
kept  close.  The  keeping  him  safe,  is  only  by  way  of  admonition  to  the  officer,  to 
put  him  in  mind  of  his  duty,  and  the  punishment  which  he  must  undergo  in  case 
of  an  escape.  The  common  process  which  goes  to  the  sheriff,  commands  him  to 
take  the  defendant  et  eum  salvo  custod'. 

2.  Exception  has  been  taken,  that  the  charge  is  not  said  to  be  upon  oath  ;  and 
if  a  Secretary  of  State  might  commit  people  without  oath,  the  whole  nation  would 
be  their  tenants  at  will.  In  answer  to  this,  I  must  observe,  as  I  did  before,  that  the 
precedents  are  many  of  them  so,  and  no  authority  has  been  cited  in  support  of  the 
objection.  The  not  mentioning  it  to  be  upon  oath,  is  not  conclusive,  that  it  was  not 
upon  oath.  In  Ferguson's  case  this  exception  wa,s  over-ruled,  Trin.  2  W.  &  M.  and  it 
was  held  in  Kendal's  case,  that  an  imprisonment  may  be  without  oath  ;  and  also  in  the 
House  of  Lords,  that  commitments  may  be  without  oath.  If  a  man  be  taken  with 
treasonable  papers,  he  may  be  committed,  and  any  magistrate  may  commit  super 
visum,  without  oath. 

3.  Exception,  that  the  commitment  is  generally  for  high  treason ;  and  it  has  been 
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urged,  that  some  particular  species  of  treason  must  be  expressed,  and  that  it  must 
have  so  much  certainty,  as  to  appear  to  be  high  treason  to  the  Court.  2  Inst.  .52, 
591.  I  think  this  opinion  is  not  to  be  maintained.  We  presume  a  magistrate  does 
right,  till  the  contrary  appears  ;  and  it  has  never  been  held  necessary  to  express 
the  overt  act  in  the  commitment.  My  Lord  Coke  puts  the  case  of  treason  contra 
personam  Regis,  and  admits  that  to  be  sufficient  (1)'. 

4.  Ii  has  been  argued  in  favour  of  this  last  exception,  that  the  Habeas  Corpus  Act 
supposes  the  crime  to  be  specifically  mentioned  ;  because  it  provides,  that  no  person 
shall  be  committed  a  second  time  for  the  same  offence,  after  he  has  been  once  bailed  ; 
the  consequence  of  which  is,  that  the  Court  must  judge  by  the  two  [4]  commitments 
whether  the  offence  be  the  same.  This  argument  will  appear  of  little  weight,  if  we 
consider  how  easy  it  is  to  vary  the  expression  in  the  second  commitment,  and  yet 
keep  close  to  the  principal  charge.  Suppose  a  man  is  committed  for  levying  war 
against  the  King,  and  after  he  is  discharged,  is  again  committed  for  compassing  the 
death  of  the  King :  these  two  facts  appear  very  different  upon  the  face  of  the  com- 
mitments, and  yet  he  that  is  charged  with  the  one,  may  likewise  be  charged  with  the 
other ;  and  if  this  objection  should  be  held  good,  the  consequence  would  be,  that  a 
man  may  be  committed  as  often  as  the  Secretaries  of  State  can  vary  the  expression  ; 
for  several  species  of  treason  may  be  the  same  fact. 

5.  The  case  of  Kendal  and  Roe,  1  Salk.  347.  5  Mod  78,  has  been  relied  upon  by 
the  counsel  for  Sir  William  Wyndham  as  a  case  in  point.  But  I  am  of  opinion, 
it  will  not  come  up  to  that  now  before  us.  They  were  committed  by  a  warrant 
dated  24  Oct.  1695,  being  charged  with  assisting  to  the  escape  of  Sir  James  Mont- 
gomery, who  was  guilty  of  high  treason.  Exception  was  taken,  that  the  treason 
of  Sir  James  Montgomery  was  not  expressed  in  the  warrant ;  and  the  fact  he  was 
committed  for  might  not  be  high  treason,  tho'  mentioned  to  be  so.  The  case  did 
not  turn  upon  that  single  point,  for  it  was  held  necessary,  that  Sir  James  Mont- 
gomery should  be  averred  guilty  of,  and  committed  for  high  treason.  And  because 
both  those  particulars  were  not  expressed  in  the  warrant,  the  defendants  were 
admitted  to  bail.  A  commitment,  it  is  true,  for  stealing  fruit  generally  would 
not  be  good,  because  if  it  was  upon  trees,  it  would  be  no  felony.     2  Inst.  52. 

There  is  a  case  in  Anderson,  which  was  to  be  a  direction  for  the  future  in 
making  commitments,  which  is  entered  in  the  council  book.  In  Crofton's  case,  which 
is  reported  in  1  Sid.  78.  1  Keb.  305,  it  was  resolved  that  a  commitment  for  high 
treason  generally  is  good.     Vaug.   142. 

I  think  I  have  now  taken  notice  of  all  the  exceptions  taken  to  the  commitment. 
The  next  thing  relied  upon  is  the  illness  of  Sir  William  Wyndham,  which  appears 
to  be  a  distemper  incident  to  the  family.  We  are  of  opinion,  that  this  is  not 
ground  enough  singly,  to  induce  the  Court  to  admit  Sir  William  to  bail  :  for  it 
must  be  a  present  indisposition,  arising  from  the  confinement  (1)'- ;  and  so  we  held 
this  term  in  the  case  of  Mr.  Harvey  of  Combe,  who  stabbed  himself  after  his  examina- 
tion ;  and  was  refused  to  be  bailed,  because  his  illness  was  from  an  act  of  his  [5]  own. 
But  I  shall  not  enlarge  upon  this  head,  since  we  are  all  of  opinion.  Sir  William 
Wyndham  ought  to  be  bailed.  There  have  been  four  terras  passed  since  his  commit- 
ment, and  one  assizes  in  Somersetshire,  out  of  which  county  it  has  been  hinted  the 
ground  of  the  complaint  against  Sir  William  Wyndham  arises;  and  therefore  there 
being  no  prosecution  against  him,  he  must  be  admitted  to  bail,  himself  in  10,0001. 
and  four  sureties  in  50001.  each. 

(1)1  Rex  V.  Wilkes,  2  Wils.  158,  S.  P.     2  Hawk.  Ch.  16,  s.  17,  p.  186. 

(1)-  Harvey  of  Combe's  case,  10  Mod.  334.     Rex  v.  Rudd,  Cowp.  333.     Post,  9. 

Vernon  versus  Goodrich.     In  C.  B. 

Where  the  plaintiff  declares  upon  a  possession  only,  and  the  defendant  pleads  liberum 
tenementum,  the  plaintiflT  must  shew  a  title  in  the  replication,  and  must  not  barely 
rely  on  traversing  the  defendant's  title.  Yelv.  147.  Poph.  1.  Salk.  335.  4  Mod. 
424.     Com.  Rep.  7. 

The  plaintiff  declares,  that  whereas  she  is  possessed  of  an  house  in  Ipswich,  to 
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which  water  was  conveyed  by  a  leaden  pipe  from  the  conduit  house ;  the  defendant 
nevertheless  has  placed  quiedara  epistomia  vocat.  stopcocks  in  caiiali  plumbeo  pne- 
dicto,  and  thereby  hindered  the  water  from  coining  to  her  house,  and  that  the 
defendant  has  diverted  great  quantities  of  water,  by  which  she  lost  the  use  of  her 
house. 

The  defendant  pleads,  that  at  the  time  in  the  declaration,  et  diu  antea,  he  was 
seised  in  fee  of  half  an  acre  of  ground,  being  his  garden,  and  lying  between  the 
conduit  house  and  the  house  of  the  plaintiff :  and  being  so  seised,  he  placed  the  said 
leaden  pipe  in  his  said  garden,  ad  utend'  ill'  ad  ejus  beneplacitum ;  and  therefore  he 
fixed  the  said  stopcocks,  prout  ei  bene  licuit,  quaj  sunt  eadem,  &c. 

Demurrer  inde,  ^et  pro  causa,  quod  materia  praid'  non  est  placitabilis  in  barram 
actionis  pra;d',  sed  tantum  in  retardationem  responsionis  ad  inde  habeiid',  donee  legalis 
titulus  ad  aquam  prted'  per  ipsam  (the  plaintiff)  ostensus  fuerit. 

Selby  Serjeant  pro  quer.  That  the  plea  is  ill.  It  is  not  sufficient  in  this  case  for 
the  defendant  to  say,  it  is  his  freehold ;  for  that  may  be  true,  and  yet  the  plaintiff  be 
intitled  to  the  watercourse.  Where  the  plaintiff  prescribes  for  separal.  piscar.  it  is 
not  enough  for  the  defendant  to  say,  it  is  his  freehold.  17  E.  4,  6  b.  7  a.  10  H.  7, 
24  b.     18  H.  6,  29  b.     34  H.  6,  28  a. 

That  the  plea  should  not  be  generally  in  bar  of  the  action,  but  only  till  the 
plaintiff  shew  a  title.  The  defendant  has  given  no  answer  to  the  diverting  great 
quantities  of  water;  and  therefore  he  prayed  judgment  for  the  plaintiff. 

[6]  Branthwayte  Serjeant  contra.  That  the  plea  is  a  good  plea  :  formerly  the 
plaintiff  must  have  set  out  a  grant  or  prescription  ;  but  it  is  since  settled,  that  to  say 
generally  he  is  intitled,  is  enough  against  a  wrong-doer.  But  it  is  still  necessary  to 
set  out  a  grant  or  prescription,  when  the  action  is  against  the  owner  of  the  land ;  and 
as  this  is  laid  generally,  it  is  enough  for  the  defendant  to  shew  he  is  not  a  wrong- 
doer. 1  Vent.  274,  319.  2  Vent.  186,  291.  If  trespass  is  brought  for  erecting 
coneyboroughs  to  the  prejudice  of  the  common,  it  is  enough  for  the  defendant  to  shew 
himself  lord  of  the  manor.     Lutw.  107.     Yelv.  104. 

A  plea  to  a  common  intent  is  good.  And  we  may  as  well  bring  the  matter  of  law 
before  the  Court,  as  a  jury.  But  it  not  being  shewn  for  cause  of  demurrer,  the 
plaintiff  cannot  take  advantage  of  the  plea's  amounting  to  the  general  issue. 
2  Saund.  401. 

We  have  pleaded  liberum  tenementum.  And  if  the  plaintiff  has  any  title,  she  may 
shew  it  in  her  replication.  And  by  her  demurrer  she  admits  she  has  no  title.  If  the 
trespass  was  in  another  place,  she  may  shew  it  by  new  assignment. 

King  C.J.  It  is  hard  to  say  here  are  two  charges.  The  wrong  is  the  stopping  the 
water,  the  carrying  away  is  only  aggravation.  This  declaration  is  upon  a  possession, 
which  is  only  good  against  a  wrong-doer,  and  therefore  the  plaintiff  must  shew  a  title. 
The  defendant  claims  the  soil,  out  of  which  the  plaintiff"  claims  an  easement ;  and 
therefore  she  must  shew  her  title.  If  it  had  appeared  in  the  declaration  that  it  was 
the  defendant's  soil,  and  the  plaintiff  had  not  prescribed,  the  declaration  would  have 
been  bad  (1). 

Blencowe,  Tracy  and  Dormer  Justices,  accord',  and  the  plaintiff  afterwards  discon- 
tinued upon  payment  of  costs. 

(1)  Jones  v.  Hammond,  2  Ld.  Eaym.  751.  S.  P.  per  Holt,  C.J.  ace.  Stroud  v. 
Birt,  Com.  Eep.  7,  sed  vide  Bleckley  v.  Slater,  Lutw.  119.  Warren  v.  Sainthil,  2  Vent. 
186,  contra. 

[7]    Parishes  of  Pancras  and  Rumbald  in  Sussex. 

Justices  of  peace  may  supersede  their  own  order  quia  improvide  emanavit.  1  Sess. 
Ca.  p.  106.  Nov.  98,  S.  C.  and  said,  that  if  the  pauper  had  been  removed,  the 
supersedeas  would  have  been  void. 

Order  of  two  justices  for  the  removal  of  a  poor  person  from  the  parish  of  Pancras 
to  Rumbald.  Within  three  days  the  justices,  reciting  that  they  were  surprized, 
supersede  it,  and  command  the  churchwardens  to  return  the  former  order  to  be 
cancelled. 
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Whitaker  Serjeant  insisted,  that  the  justices  could  not  issue  such  a  supersedeas  ; 
and  cited  Salk.  472. 

Sed  per  Curiam,  the  supersedeas  is  well  sent  by  the  justices,  and  to  prevent  the 
charge  of  an  appeal ;  and  the  last  order  was  confirmed. 


Michaelmas  Term,  3  Georgii  Regis.    In  B.  R. 

Thomas  Lord  Parker,  Chief  Justice.  Sir  Littleton  Powys,  Knt,  Sir  Robert  Eyre, 
Knt.,  Sir  John  Pratt,  Knt.,  Justices.  Sir  Edward  Northey,  Knt.,  Attorney 
General.     John  Fortescue  Aland,  Esq;  Solicitor  General. 

Memorandum ;  Mr.  Justice  Powys  was  absent  all  this  term,  being  indisposed  with 
the  gout. 

Johnson  versus  Louth. 

The  gunner  in  a  train  of  artillery  is  the  same  as  a  common  soliciter,  and  common 
bail  sufficient.     10  Mod.  346,  S.  C. 

Mr.  Solicitor  General  moved,  that  the  defendant,  being  a  gunner  might  be  dis- 
charged upon  common  bail. 

Baines  contra.  The  gunner  is  appointed  by  warrantj  and  is  in  the  nature  of  a 
commission  officer,  he  receives  Is.  per  diem  pay,  and  takes  an  oath  ;  and  a  gunner  is 
so  much  esteemed,  that  it  is  very  difficult  for  him  to  get  leave  to  lay  down  his  post. 

Solicitor  Gen.  He  is  listed  as  common  soldiers  are,  and  is  liable  to  all  the  penalties 
in  the  Act  of  Parliament  as  common  soldiers  are. 

C.J.  I  am  informed,  that  the  gunner  is  within  the  description  of  a  common  soldier. 
The  extraordinary  pay  is  only  in  consideration  of  the  skill  which  is  requisite  in  his 
place. 

Eyre  and  Pratt  Justices,  accord'.  And  he  was  discharged  upon  common  bail. 

[8]    Rex  versus  Helling. 

Intr.  Trin.  2  Geo. 

In  orders  for  paying  wages  it  ought  to  appear  the  service  was  relating  to  husbandry. 

Indictment  for  not  paying  servant's  wages,  reciting  an  order  of  two  justices,  whereby 
it  appeared,  that  91.  was  due,  which  the  defendant  refused  to  pay,  having  had  notice 
of  the  order. 

Glyde  pro  defendente.  The  order  is  void.  It  does  not  set  out  the  labour  of  the 
servant,  and  is  only  generally  pro  salario ;  the  justices  have  only  jurisdiction  in  case 
of  husbandry  ;  and  the  order  ought  to  shew,  this  was  a  matter  within  their 
jurisdiction. 

Eyre  J.  The  practice  is,  if  an  order  be  for  paying  wages,  it  is  supposed  to  be  such 
as  the  justices  have  power  over.     Salk.  441,  442,  404. 

C.J.  and  Pratt  J.  of  another  opinion.  And  Hill,  sequente  the  indictment  was 
quashed  (1). 

(1)  Vide  Shergold  v.  Holloway,  2  Sess.  Cas.  100,  pi.  100.  Post,  1002.  Where  the 
objection  was  taken  and  ruled  contra. 

Rex  versus  Powell  &  Al'. 

De  scriptis  decipiebant  is  too  general  in  an  indictment. 

Sir  William  Thompson  the  Recorder  moved  to  quash  an  indictment  against  the 
defendants,  for  deceiving  one  Davila  of  several  lottery  orders.  It  is  de  scriptis  bonis 
&  catallis  of  Davila  decipiebant  et  defraudabant ;  this  is  trover  in  effect,  and  too 
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generally  laid.     2  Rol.  Abr.  79.     Mod.  Cas.  311.     Et  per  Curiam,  this  is  too  general, 
and  was  quashed  without  putting  the  defendant  to  demur  to  it. 


Brett  versus  Minter  &  Al'. 

Intr.  Hil.  1  Geo.  Rot.  318. 

Where  the  plaintiff  replies  full  age  of  the  defendant,  it  is  not  necessary  to  lay  a  venue 
as  it  is  of  a  release.     Qualities  of  the  person  triable  where  the  action  is  brought. 

This  was  a  writ  of  error  coram  vobis,  and  the  error  assigned  was,  that  one  of  the 
defendants,  being  an  infant,  appeared  by  attorney.  The  plaintiff  pleads,  that  he  was 
of  full  age;  to  which  the  defendant  demurred, and  shewed  for  cause,  that  the  plaintiff 
has  shewn  no  place  where  the  defendant  was  of  age. 

Fazakerley  pro  defendente.  Infancy  must  be  tried  by  the  country,  and  therefore  it 
is  necessary  to  lay  a  venue.  Godb.  382,  Collin  v.  Taylor.  Latch.  194.  And  in  Trin. 
12  Ann.  Wellel  v.  Glover,  a  release  was  pleaded  without  a  venue,  and  held  ill,  [9] 
though  it  was  insisted,  that  the  name  of  the  county  in  the  margin  was  sufficient,  to 
which  it  was  answered  that  the  release  might  be  in  another  place. 

Branthwayte  Serjeant  contra.  Incapacity  of  the  person  may  be  tried  where  the 
action  is  laid.     The  defendant  is  of  age  every  where. 

C.J.  Full  age  is  not  local,  as  the  executing  a  release  ;  the  place  is  no  certainty  of 
the  fact,  as  it  is  in  the  case  of  a  release.  What  is  personal  attends  the  person  every 
where  ;  if  he  is  of  full  age  any  where,  he  is  so  every  where. 

Adjournatur ;  and  the  last  day  of  the  term  the  Chief  Justice  delivered  the  opinion 
of  the  Court. 

C.J.  The  qualities  of  the  person  are  to  be  tried  where  the  action  is  brought  (1). 
Nonage  to  a  release  where  the  release  is  laid  to  be  made.  I  have  looked  into  the  case 
of  Collins  V.  Taylor,  which  is  oddly  reported  ;  and  therefore  I  perused  the  record, 
which  is  thus  :  the  error  assigned  is  appearance  by  attorney  for  an  infant,  then  it  goes 
on,  CO  quod  videtur  Curite,  that  there  is  no  venue ;  ideo  consideratum  est  quod  the 
defendant  assignet  errores  de  novo  :  then  it  is,  eo  quod  defendens  tali  die  appeared 
by  attorney  apud  Westminster,  quo  tempore  he  was  an  infant,  &c.  I  think  it  was 
not  necessary  to  mention  all  that,  for  it  appeared  upon  the  record.  In  this  case,  if 
there  be  any  fault  it  is  in  the  plaintiff  in  error,  and  the  defendant  had  nothing  to  do 
but  to  follow  him. 

Judgment  affirmed. 

(1)  Vide  Scaiven  v.  Garret,  2  Ld.  Raym.  1172.  But  where  a  plea  concerning  the 
person  is  pleaded  in  bar,  a  venue  shall  be  alledged.  IVest  v.  Stitton,  2  Ld.  Raym.  853. 
Salk.  2.     Scawen  v.  Garret,  ib.  1173.     Pie  v.  Cooper,  ib.  1243. 


DoMiNus  Rex  versus  Bishop. 
Convict  for  a  libel  being  ill,  was  bailed  before  judgment. 

Defendant  was  convicted  of  printing  a  seditious  libel,  and  appearing  to  be  in  a 
very  ill  state  of  health,  was  brought  up,  and  moved  for  the  judgment  of  the  Court, 
and  to  be  admitted  to  bail. 

C.J.  The  offence  is  so  great  that  an  adequate  punishment  may  endanger  his  life, 
and  to  lessen  the  judgment  would  be  an  ill  precedent ;  therefore  bail  him  for  the 
present,  and  we  will  give  judgment  when  he  is  better.  Defendant  in  20001.  two 
sureties  in  10001. 

N.B.  He  died  within  a  few  days  after. 
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[10]    DoMiNus  Rex  versus  Inhabitants  of  Hyworth. 

[See  Attoriuy-General  v.  Merihyr  Tydfil  Union  [1900],  1  Ch.  543.] 

Order  to  pay  money  to  a  poor  person  must  mention  him  to  be  poor  and  impotent. 
Sett,  and  Rem.  75.     1  Sess.  Gas.  108,  c.  100,  S.  C. 

Order  to  pay  3s.  weekly  to  A.  by  the  parish  of  Hyworth,  so  long  as  he  shall 
continue  poor. 

Martin.  By  the  statute  43  Eliz.  c.  2,  it  ought  to  appear,  they  are  poor  and 
impotent.  1  Keb.  489.  2  Keb.  744,  643,  Pasch.  1  Geo.  Bex  v.  Cully.  An  order  for 
a  father  to  pay  so  much  to  his  daughter  was  quashed,  because  not  said  poor  and 
impotent,  but  only  that  she  is  in  a  poor  and  destitute  condition,  and  wants  relief. 
5  Mod.  197.     And  poor  is  to  be  understood,  poor  old,  poor  blind,  poor  impotent. 

C.J.  I  favour  these  orders  as  much  as  I  can,  because  no  body  takes  care  to  draw 
them  up  for  the  poor.     But  it  must  be  quashed. 

Pasch.  3  Geo.  Bex  v.  Inhabitants  of  Stoke-  Ursey  (a).  On  the  authority  of  this  case 
an  order  was  quashed  for  the  same  fault.  So  Pasch.  4  Geo.  Bex  v.  Tipper  (b),  an  order 
to  maintain  a  daughter-in-law. 

(a)  1  Sess.  Cas.  115.     P.  G.  121,  called  Stoke-Guerry. 

(h)  1  Sess.  Cas.  136.  No.  123.  Vide  also  Bex  v.  Ghdly,  10  Mod.  307.  1  Sess. 
Cas.  90.     PI.  86.     Cas.  of  Sett,  and  Rem.  70,  pi.  93,  S.  P, 

Parishes  of  Holy  Trinity  and  Shoreditch. 

A.  is  bound  to  B.  but  serves  C.  his  settlement  is  in  C.'s  parish.     1  Sess.  Cas.  p.  112. 

No.  107.     Foley  153,  167. 

Parker,  C.J.  delivered  the  resolution  of  the  Court. 

This  is  an  order  for  the  removal  of  one  Ferrer  from  the  parish  of  Holy  Trinity  to 
Shoreditch  :  by  which  it  appears,  that  Ferrer  was  bound  as  an  apprentice  to  one 
Truby,  with  intent  that  he  should  serve  Green  ;  which  he  did  for  three  years.  And 
it  has  been  insisted,  that  he  being  bound  to  Truby,  who  lives  in  Trinity  parish,  his 
settlement  is  there ;  and  not  in  Shoreditch,  where  the  service  was. 

But  we  are  of  opinion  the  justices  have  done  right  in  sending  him  to  Shoreditch, 
where  the  service  actually  was.  It  is  the  same  thing  as  if  Truby  had  turned  him 
over  to  Green  ;  in  which  case  there  would  have  been  no  question,  but  he  had  gained 
a  settlement  in  Green's  parish.  If  the  master  removes  out  of  one  parish  into  another, 
the  apprentice  gains  a  settlement  if  he  lives  there  forty  days.  The  turning  over  an 
apprentice  is  like  the  assigning  any  deed.  In  this  case  Truby  was  only  a  trustee. 
There  is  a  great  deal  of  difference  between  apprentices  and  other  servants ;  for 
apprentices  are  not  presumed  to  become  chargeable,  because  the  trade  and  mistery 
they  learn  is  their  estate.     Therefore  the  order  must  be  confirmed  (1). 

(1)  Post,  554.     Caistor  v.  Eccles,  Ld.  Raym.  683,  S.  P. 


.   [11]    Garner  versus  Anderson. 

Declaration  in  replevin  amended  after  plea  in  abatement.  Pas.  1  Geo.  2.  On  the 
authority  of  this  case  the  parish  was  amended,  inter  Lord  Gage  and  Robinson,  after 
the  same  plea  in  abatement.     Cited  Gun.  42. 

In  replevin  out  of  the  County  Court,  the  plaintiff  declared  for  taking  his  cart  and 
four  horses  in  Nightingale-Lane  in  the  parish  of  Stepney.  The  defendant  pleads  in 
abatement,  that  he  took  the  goods  in  Nightingale-Lane  in  the  parish  of  St.  John 
Wapping,  absque  hoc  that  he  took  them  in  Nightingale-Lane  in  the  parish  of  Stepney. 
Et  pro  retorii'  habend'  he  sets  forth  his  title  to  the  goods  as  a  deodand. 

Hall  Serjeant  moved  to  amend  the  declaration,  and  alledged  the  place  to  be  in 
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the  parish  of  St.  John  Wapping  ;  for  the  one  side  of  that  lane  to  the  causey  is  by 
Act  of  Parliament  in  the  parish  of  Stepney,  and  the  other  side  in  the  parish  of  St. 
John  Wapping,  and  the  goods  were  taken  in  that  side  of  tlie  lane  which  is  in  Wapping 
The  fact  was,  that  a  servant  of  the  plaintiff's  was  driving  a  cart,  and  by  chance  he  run 
over  and  killed  a  child ;  upon  which  the  defendant  seized  the  cart  and  horses  as 
a  deodand,  and  the  servant  was  tried  for  the  murder,  and  found  [)er  infortunium. 

Branthwayte  Serjeant  contra.  If  this  should  be  amended,  all  pleas  in  abatement 
will  bo  set  aside.  Pasch.  2  Ann,  Leper  v.  Germain.  Assumpsit  was  brought  by  bill 
against  defendant  as  a  knight,  he  pleads  in  abatement  that  he  is  a  knight  and 
baronet;  and  the  Court  refused  an  amendment.  Hil.  1  Geo.  Hears  v.  Bowes  in  C.  B. 
was  the  same  case  as  this,  and  the  Court  would  not  grant  an  amendment.  Nothing 
is  removed  out  of  the  County  Court  but  the  plaint  only  ;  and  therefore  if  issue  is 
joined  in  the  County  Court,  the  plaintiff  must  declare  de  novo. 

C.  J.  In  the  case  of  Leper  v.  Germain  there  could  not  be  any  amendment,  because 
the  commencement  of  the  suit  was  wrong,  and  nothing  to  amend  by.  The  foundation 
of  amendments  by  the  Court,  whilst  the  proceedings  remain  in  paper  before  they  be 
recorded,  is,  that  these  papers,  delivered  to  and  fro,  supply  the  declaring  and  pleading 
ore  tenus  at  the  Bar,  and  may  be  amended  as  easily  as  if  spoke  at  the  Bar.  These 
faults  stiled  errors  of  the  clerk  are  amendable  after  the  proceedings  are  recorded. 

Afterwards,  upon  deliberation,  the  Court  granted  leave  to  amend  upon  payment 
of  costs  (1). 

(1)  Declaration  in  a  qui  tam  action  amended  after  the  cause  had  been  carried 
down  by  proviso  and  postponed,  upon  payment  of  costs,  with  liberty  to  defendant  to 
plead  de  novo.     French  q.  t.  v.  JFhitfield,  And.  13. 

[12]    Thrustout  versus  Peake  &  Al'. 

Int.  Trin.  8  Ann.  Rot.   108. 

Devise  to  A.  and  B.  for  their  lives,  equally  to  be  divided,  and  after  their  deceases  to 
their  heirs  male  of  their  bodies,  equally  to  be  divided,  and  if  either  of  them  die 
without  issue,  then  to  the  survivor  and  his  heirs  male.  A.  and  B.  make  partition, 
and  B.  levies  a  fine  and  suffers  a  recovery  of  his  part,  and  dies  without  issue.  The 
entry  of  A.  is  taken  away,  and  no  title  accrues  to  him  by  the  survivorship.  8  Vin. 
Abr.  238.     P.  C.  11,  S.  C. 

Upon  not  guilty  in  ejectment  for  the  manor  of  Welhall  and  other  lands  in  com' 
Norf,  on  the  demise  of  Edmund  Miller  Serjeant  at  Law,  the  jury  find  this  special 
verdict. 

That  Roger  West  being  seised  in  fee  (inter  alia)  of  the  premisses  in  question 
23  March  1697,  made  his  will  in  writing,  wherein  was  the  following  clause,  "And  my 
further  will  is,  and  I  declare,  that  if  it  shall  happen,  that  at  the  time  of  my  death,  I 
shall  leave  no  child  or  children  begotten  by  me  on  the  body  of  my  said  dear  wife,  or 
if  she  be  not  with  child  or  breeding  at  the  time  of  my  death,  then  I  give,  devise  and 
bequeath  all  and  singular  my  manors,  lands,  tenements,  &c.  which  are  freehold,  in 
the  counties  of  Bucks,  Hertford  and  Norfolk,  or  elsewhere  in  the  kingdom  of  England, 
unto  my  aforesaid  dear  wife  for  and  during  her  natural  life,  or  so  long  thereof  as  she 
shall  remain  my  widow.  And  as  for  my  estate  in  the  county  of  Norfolk  not  as  yet 
any  ways  disposed  of,  but  to  my  said  wife  for  life  or  widowhood  as  aforesaid,  I  hereby 
give,  devise  and  bequeath  the  same  after  the  decease  or  marriage  of  my  said  wife 
as  aforesaid,  unto  my  nephews  Edmund  Miller  and  Robert  Sharrock  during  their 
natural  lives,  equally  to  be  divided  between  them,  and  after  their  deceases,  then  to 
the  next  heirs  male  of  their  bodies  lawfully  to  be  begotten,  equally  to  be  divided 
between  them ;  but  in  case  either  of  them  the  said  Edmund  Miller  and  Robert 
Sharrock  depart  this  life  without  such  issue,  then  I  give,  devise,  and  bequeath  the 
same  estate  in  Norfolk  to  the  other  of  them  for  life,  and  after  his  decease  to  the  heirs 
males  of  his  body  lawfully  to  be  begotten."  And  for  want  of  such  issue  of  both  of 
them,  he  devised  over  to  others,  with  a  remainder  to  his  own  right  heirs,  and  then 
K.  B.  XXII.— 12 
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goes  on  ;  "  Provided  always,  that  if  any  of  the  devisees  should  fell  timber,  other  than 
for  repairs  or  firewood,  or  likely  to  decay,  it  should  be  a  forfeiture  of  their  particular 
and  respective  estates." 

They  find  further,  that  Elizabeth,  wife  of  the  testator,  died  in  his  life-time,  and 
afterwards  the  devisor  died  without  issue.  That  the  two  devisees,  Edmund  Miller 
and  Eobert  Sharrock  en-[13]-tered  and  were  seised  prout  lex  postulat ;  and  by  their 
indenture  dated  5  May  1700,  reciting  the  devise,  and  to  the  end  that  each  party  may 
know  and  enjoy  his  own  share  and  moiety  in  severalty,  "They  the  said  Edmund 
Miller  and  Robert  Sharrock  do  by  these  presents,  for  themselves  and  their  heirs 
males,  make  and  deliver  an  equal,  perfect  and  absolute  partition  of  all  the  said 
manors,  lands,  &c.  to  and  between  the  said  Edmund  Miller  and  Eobert  Sharrock  in 
two  parts,  in  manner  and  form  following,  (viz.)  That  he  the  said  Edmund  Miller,  and 
the  next  heirs  male  of  his  body,  shall  have,  hold  and  enjoy  to  his  and  their  own 
several  use,  according  to  the  limitations  in  the  said  recited  will  expressed,  but  for  no 
greater  or  other  estate,  or  quantity  of  estate,  than  he  or  they  can  or  may  have  by 
virtue  of  the  said  Roger  West's  will,  all  that  the  manor,  &c.  in  full  satisfaction  of 
all  his  the  said  Edmund  Miller's  and  his  next  heirs  male  mentioned  in  the  said  will, 
part,  portion,  share  and  moiety,  but  for  no  greater  or  other  estate  than  he  can  or 
ought  to  take  by  virtue  of  the  said  will.  So  in  like  manner,  that  Robert  Sharrock 
shall  hold  and  enjoy  all  that  the  manor  of  Welhall  in  Gayton,  &c.  and  each  covenanted 
to  the  rest  contented  therewith."  That  Edmund  Miller  and  Robert  Sharrock  entred 
and  enjoyed  their  parts  in  severalty.  That  John  Lyng  prosecuted  a  writ  of  covenant 
de  manerio  de  Gayton  Wellhall  against  Robert  Sharrock,  teste  2  Oct.  13  W.  3, 
ret'  octabis  Martini,  on  which  a  fine  was  levied.  And  that  by  deed  dated  2  Oct. 
13  W.  3,  it  was  covenanted  between  Robert  Sharrock,  John  Lyng  and  John  Carter, 
that  Robert  Sharrock  should  levy  a  fine  to  John  Lyng  of  the  manor  of  Wellhall  in 
Gayton,  to  the  intent  to  suffer  a  common  recovery,  and  that  John  Carter,  before  the 
end  of  Michaelmas  term  then  next  ensuing,  should  sue  a  writ  of  entry  sur  disseisin  en  le 
post  against  John  Lyng,  who  should  vouch  Robert  Sharrock  ;  which  fine  and  recovery 
then  to  be  levied  and  suffered  should  be  to  the  use  of  the  said  Robert  Sharrock  in  fee. 
That  though  this  deed  was  dated  2  Oct.  13  W.  3,  yet  it  was  not  executed  till  26th 
November  following,  but  nevertheless  that  it  was  executed  before  the  suffering  the 
recovery  at  Bar.  And  that  there  is  no  other  declaration  of  the  uses  than  as  aforesaid. 
That  John  Carter  sued  a  writ  of  entry  de  manerio  de  Gayton  Wellhall,  teste  16  Oct. 
13  W.  3,  i-et'  crastino  Animarum,  upon  which  a  common  recovery  was  suffered, 
(which  is  found  in  haec  verba)  and  a  writ  of  seisin  thereupon  prosecuted  by  the  said 
John  Carter  teste  6  November,  returnable  indilate  ;  upon  which  the  sheriff  returned, 
that  he  delivered  seisin  24  November,  which  is  two  days  before  the  execution  of  the 
deed.  That  the  lands  in  the  fine  and  recovery  are  the  part  allotted  by  the  deed  of 
partition  to  Robert  Sharrock,  and  mentioned  in  the  deed  of  2  October  13  W.  3. 
That  16  February  1707,  Robert  Sharrock  so  seised  died  without  issue,  and  that 
Elizabeth  Sharrock  his  sister  and  heir  entered,  and  married  Patrick  Seagrave,  Esquire, 
who  became  seised  in  right  of  [14]  his  wife,  upon  whom  the  lessor  of  the  plaintiff 
entered,  and  made  the  lease,  and  was  possessed  until  ejected  by  the  defendants,  sed 
utrum,  &c. 

Reeve  pro  quer'  argued,  first,  that  the  two  devisees  Edmund  Miller  and  Robert 
Sharrock  take  only  estates  for  their  lives  as  tenants  in  common,  with  cross  remainders 
for  their  lives ;  and  that  the  devise  to  their  next  heirs  male  is  a  remainder  in  con- 
tingency only,  and  not  executed.  If  it  had  been  to  them  for  life,  remainder  to  their 
heirs  male,  it  had  been  an  estate-tail  executed.  1  Co.  66,  Archer's  rase.  Where  by  a 
devise  to  Robert  Archer  for  life,  and  after  to  the  next  heir  male  of  Robert,  and  to 
the  heirs  male  of  the  body  of  such  next  heir  male,  it  was  adjudged,  that  Robert  took 
only  an  estate  for  life.  (1st),  because  he  had  an  express  estate  for  life  devised  to 
him  ;  and  (2dly),  the  remainder  was  limited  to  his  next  heir  male  in  the  singular 
number  ;  though  that  second  reason  given  in  Archer's  ease  was  denied  for  law,  because 
heir  is  nomen  collectivum,  and  one  can  have  but  one  heir  at  once,  and  this  shall  go 
from  heir  to  heir.  Cro.  Eliz.  313.  1  Roll.  Abr.  822,  K.  pi.  1.  Owen  148,  Clark  v. 
Day.  Yet  Archer's  case  is  good  law ;  the  true  reason  of  that  judgment  was,  because 
the  words  of  limitation  to  the  heirs  male  of  the  body  of  such  next  heir  male  were 
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added  to  the  heir  ;  therefore  heir  was  construed  to  be  designatio  persotiiC.  1  Vent. 
1316,  232.  In  the  case  at  Bar  it  is  limited,  by  express  words,  that  they  shall  have  but 
for  life,  and  then  consequently  the  heirs  shall  take  as  purchasers. 

2dly,  the  words  equally  to  be  divided  being  added  to  the  heirs  male,  as  well  as 
to  the  two  devisees,  prove  the  intent  of  the  testator  to  be,  that  the  heirs  male  should 
take  as  purchasers,  and  not  by  way  of  limitation.  Had  the  devise  been  to  the  two 
devisees  and  to  their  heirs  males,  equally  to  be  divided,  these  words  equally  to  be 
divided  might  have  been  applied  to  the  two  devisees  ;  but  here  it  being  twice  repeated, 
the  last  must  be  rejected,  if  the  heirs  are  to  take  only  by  way  of  limitation.  These 
words  in  a  will  make  a  tenancy  in  common.  3  Co.  39  b.  2  Kol.  Abr.  89.  Salk.  390, 
391.     1  Vent.  376.     2  Vent.  365. 

The  rule  will  be  objected,  when  the  ancestor  by  any  gift  or  conveyance  takes  an 
estate  of  freehold,  and  in  the  same  gift  or  conveyance  an  estate  is  mediately  or 
immediately  limited  to  his  heirs  in  fee,  or  in  tail,  that  always  in  such  case  his  heirs 
are  words  of  limitation  of  the  estate,  and  not  words  of  purchase.  As  to  that  rule,  it 
only  holds  place  where  the  remainder  is  executed,  and  not  when  the  remainder  is  in 
contingency.     2  Rol.  Abr.  418,  H.  pi.  5.     Litt.  Kep.  2.58. 

[15]  3dly,  the  proviso  in  the  will  for  the  devisees  to  forfeit  on  cutting  down 
timber,  proves  the  devise  to  be  but  an  estate  for  life ;  for  if  it  is  an  estate-tail  the 
proviso  is  void.  1  Vent.  216,  232,  King  v.  Melling.  Such  an  argument  from  the 
proviso  is  a  forcible  one. 

Secondly,  whether  the  two  devisees  shall  not  have  cross  remainders  for  their  lives 
by  implication,  with  a  remainder  to  their  next  heirs  males  in  contingency  only,  and 
not  executed ;  so  that  after  the  death  of  the  one  the  survivor  shall  have  an  estate  for 
life  in  the  whole,  and  not  the  heir  male  of  the  person  deceased.  After  their  deceases 
in  the  will  shall  be  taken  jointly,  (that  is)  after  both  their  deceases  it  shall  remain  to 
their  next  heirs  male.  Such  a  construction  shall  be  made  in  the  case  of  a  will,  but 
in  the  case  of  a  conveyance  at  common  law  such  words  may  be  construed  distributively, 
so  that  after  the  decease  of  either,  his  part  shall  remain  to  his  next  heir  male.  5  Co.  7, 
IFyndham's  case.  The  words  of  a  will  shall  be  always  followed,  except  the  intent  of 
the  testator  appear  in  the  will  to  be  contradictory  to  the  words.  2  Jones  172. 
Raym.  452.     Holmes  v.  Mci/nell,  a  case  in  point.     4  Leon.  14. 

If  they  take  but  an  estate  for  life,  the  fine  and  recovery  by  Robert  Sharrock  was 
a  forfeiture  of  his  estate,  and  a  right  of  entry  was  given  to  the  other  devisee  (the 
lessor  of  the  plaintiff)  which  is  sufficient  to  preserve  a  contingent  remainder.  1  Vent. 
188.  Trin.  6  Annaj,  Tuckernan  v.  Jefferij.  That  was  a  devise  to  two  femes,  Elizabeth 
and  Jane  for  their  lives,  equally  to  be  divided  between  them,  remainder  to  the  heirs 
of  Jane.  Jane  died,  and  Elizabeth  survived  ;  and  the  question  was,  whether  Elizabeth 
should  have  the  whole  during  her  life,  or  the  heir  of  Jane  have  that  part  immediately 
whereof  Jane  died  seised?  And  the  Court  held,  that  Elizabeth  and  Jane  were  joint- 
tenants,  and  that  consequently  the  survivor  should  have  the  whole  during  her  life, 
and  the  heir  of  Jane  have  nothing  till  the  death  of  Elizabeth.  Therefore  this  con- 
struction answers  the  words  after  their  deceases,  and  does  not  destroy  the  authority 
of  the  case  of  Holmes  v.  Meynell. 

Thirdly,  the  following  part  of  the  devise.  If  either  of  them  depart  this  life  without 
issue,  then  I  give  the  same  estate  to  the  other  of  them  for  life,  cannot  make  it  to  be 
an  estate-tail  executed.  1.  Because  an  express  estate  for  life  is  only  devised  to  them. 
2.  If  it  is  an  estate-tail  it  must  be  by  implication,  which  is  contrary  to  the  rule  of  law, 
that  no  implication  shall  be  allowed  against  the  express  words  of  a  devise  (1)^  Cro. 
Eliz.  313.  Owen  148.  Moor  593.  1  Rol.  Abr.  839,  pi.  4,  11,  which  reports  do 
differ. 

C.  J.  And  neither  of  them  right. 

[16]  Reeve.  Those  words  cannot  create  it  an  estate-tail,  by  reason  of  the  inter- 
vening contingent  remainders  to  the  next  heirs  male  of  their  bodies.  Cro.  Eliz.  315, 
Cordall's  case.  Where  upon  a  devise  to  Edward  Cordall  for  life,  remainder  to  his  first 
son,  remainder  to  the  heirs  of  the  body  of  Edward  Cordall,  he  then  having  no  son, 
it  was  resolved,  that  the  estate-tail  was  not  executed,  for  the  possibility  of  the  mesne 
estate  intervening,  and  therefore  it  was  disjoined  during  the  life  of  Edward  Cordall ; 
though  that  case  has  been  danieJ  for  law.     2  Sauud.  386.     And  it  has  since  been 
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adjudged,  that  the  remainder  shall  be  vested,  till  the  contingent  remainder  comes 
in  esse,  and  then  the  estates  shall  be  opened  and  disjoined  for  the  letting  in  of  the 
contingent  remainder,  because  they  were  all  created  together  by  the  same  conveyance. 
11  Co.  80,  Leids  Boiole's  case.     1  Sid.  83.      1  Lev.  36.      1  Saund.  386.     1  Vent.  34.5. 

If  they  are  jointenants  for  life,  the  question  will  be,  what  the  fine,  recovery  and 
deed  of  partition  have  done.  They  cannot  afl'ect  the  remainder,  whether  contingent 
or  executed,  nor  alter  the  quality  or  quantity  of  the  estate  devised.  The  deed  can 
amount  only  to  an  agreement,  of  what  lands  each  party  shall  receive  the  profits. 
Though  it  is  recited  to  be,  to  the  end  that  each  might  know  his  part  in  severalty, 
yet  the  deed  is  only,  that  each  shall  hold  the  lands  according  to  the  limitations  of 
the  will. 

The  recovery  is  found  in  h;ec  verba,  and  appears  to  be  no  more  than  the  history 
of  a  recovery.     It  is  in  the  preterperfect  tense,  J.  C.  petiit,  and  not  petit. 

Eyre  J.  That  cannot  be  taken  advantage  of  here. 

Reeve.  The  fine  and  recovery  are  not  of  the  same  manor,  as  the  deed  to  make 
the  tenant  to  the  prsecipe.  The  one  is  de  manerio  de  Gayton  Welhall,  and  the  other 
is  de  manerio  de  Gayton  in  Welhall ;  and  though  the  jury  find  the  lands  in  the  fine 
and  recovery  to  be  the  same  as  in  the  deed,  yet  they  do  not  find  the  manor  to  be 
the  same.  The  fine  and  recovery  are  void,  for  there  is  no  tenant  to  the  prsecipe ; 
for  the  recovery  is  had  and  judgment  given,  before  the  teste  of  the  writ  of  seisin, 
which  is  6  November,  and  seisin  delivered  the  24th,  and  the  deed  is  expressly  found 
not  executed  until  the  •26th.  And  the  finding  the  deed  executed  before  the  recovery 
had  at  Bar,  being  contrary  to  the  record,  is  void.  11  H.  6,  42.  The  finding  a  person 
dead,  [17]  who  appeared  in  Court  at  the  trial,  was  held  to  be  a  void  finding.  And 
therefore  he  prayed  judgment  for  the  plaintiff. 

Branthwayte  Serjeant  pro  defendente,  admitted  that  this  was  a  tenancy  in  common  ; 
but  he  argued,  that  it  is  an  estate-tail,  and  not  an  estate  for  life  only.  The  words 
equally  to  be  divided  between  them  were  only  to  shew,  that  the  testator  intended 
a  tenancy  in  common.  Cro.  El.  695,  Lewen  v.  Cox.  Archer's  case  was  adjudged  but 
an  estate  for  life,  by  reason  of  the  limitation  upon  a  limitation,  (viz.)  to  the  heirs  of 
the  next  heir  male,  which  limitation  is  not  in  the  case  at  Bar  (a).  The  intent  of  the 
testator  will  be  best  made  out,  by  construing  this  an  estate-tail ;  for  he  plainly 
designed  the  estate  should  go  in  the  family.  Though  it  is  expressly  given  to  him 
for  life,  and  after  his  decease  to  his  next  heirs  male,  yet  it  is  an  estate-tail.  Carter  170. 
2  Lev.  58.    3  Keb.  42.     1  Vent.  214,  225.     Pollexfen  101,  King  v.  Melling. 

C.  J.  That  is  certainly  so,  you  need  not  labour  that  construction. 

Branthwayte.  The  partition  alters  the  quality,  though  not  the  quantity  of  the 
estate.  For  the  intent  of  the  deed  was,  for  each  party  to  enjoy  in  severalty.  Bishop 
of  Sarum  v.  Phillips,  11  W.  3,  Rot.  377,  termino  Mich,  in  B.  R.  On  a  writ  of  error 
of  a  judgment  in  C.  B.  in  a  quare  impedit,  where  the  plaintiff  sets  forth,  that  A.  and 
B.  were  jointenants  of  an  advowson  in  gross,  and  by  deed  agreed  to  present  by  turns, 
and  as  tenants  in  common;  and  it  was  adjudged,  that  this  deed  amounted  to  a 
partition,  and  so  the  part  allotted  to  B.  descended  to  his  issue  ;  and  a  grant  from 
the  issue,  under  which  the  plaintiff  claimed,  was  held  good.  Tenants  in  tail  may 
make  a  partition,  and  thereby  bind  their  issue  if  it  is  equal,  if  unequal,  it  will  bind 
themselves  only.  As  to  the  exception,  that  there  is  no  tenant  to  the  praicipe ;  it  is 
sufficient  if  there  bo  one  at  any  time  before  the  judgment.  Show.  347.  Salk.  568. 
And  therefore  he  prayed  judgment  for  the  defendant. 

Reeve  replied,  here  is  no  tenant  till  after  judgment.  An  advowson  may  be 
parted,  so  as  to  present  by  turns ;  but  by  this  deed  they  agree  to  continue  seised  of 
the  same  estate. 

C.  J.  The  partition  will  not  alter  the  estate,  it  only  alters  the  right  of  survivor- 
ship. The  difl'erence  in  the  names  of  the  manor  is  not  material  (1)'-.  It  appears  there 
is  no  tenant  made  by  deed,  till  after  judgment.  But  the  fine  being  levied  (2),  and 
no  use  declared,  the  recovery  being  immediately  suffered  of  the  same  lanils,  and  the 
writ  of  entry  brought  against  the  conuzee  in  the  fine,  shews  that  [18]  the  intent  of 
levying  the  fine  was  to  make  a  tenant  to  the  prjocipe.  The  devise  intends  an  estate- 
tail.  After  their  deceases  are  but  words  of  form  ;  for  if  one  devises  to  A.  for  life, 
and  after  his  decease  to  B.  for  life,  yet  B.  shall  take  the  estate  if  A.  forfeits,  enters- 
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into  religion,  or  becomes  incapable  to  enjoy  it :  and  he  shall  not  wait  till  the  decease 
of  A.  for  the  words  were  not  meant  as  conditions.  Salk.  230.  1  Vent.  199(3). 
What  the  jury  mean,  that  the  deed  was  executed  before  the  recovery  had  at  Bar,  I 
know  not ;  for  the  law  takes  no  notice,  when  a  recovery  is  had  at  Bar. 

Eyre  J.  Equally  to  be  divided  is  no  more,  than  if  one  moiety  had  been  devised  to 
one,  and  the  other  to  the  other  (4);  unless  something  appears  contrary  in  the  will. 
Here  can  be  no  cross  remainders  springing  after  the  death  of  one  of  the  devisees, 
because  it  is  limited  if  either  die,  &e.(.5).  When  a  writ  of  entry  is  brought  against 
the  conuzee  in  a  fine,  there  is  no  resulting  use. 

Pratt  J.  accord',  and  judgment  pro  defendente  nisi,  &c.  and  absolute  afterwards, 
no  cause  being  shewn. 

(1)1  Vide  Langley  v.  Baldwin,  1  Eq.  Abr.  185,  pi.  29.  8  Mod.  258,  S.  C.  Attorney 
General  v.  Sutton,  1  P.  Wras.  754.  2  Bro.  P.  C.  382.  Robinson  v.  Robinson,  1  Burr.  38. 
3  Atk.  736,  S.  C.     2  Vez.  225,  S.  C.  and  the  cases  there  cited.     Allanson  v.  Clitherow, 

I  Vez.  24.  Lethieullier  v.  Traaj,  3  Atk.  784.  Evans  v.  Astley,  3  Burr.  1570.  Hay  v. 
The  Earl  of  Coventry,  3  Term  Rep.  83.  Doe  v.  Applin,  4  Term  Rep.  82.  Denn  v.  Puckey, 
5  Term  Rep.  299,  from  which  cases  it  appears,  that  in  a  will,  the  law  will  raise  any 
estate  by  implication,  and  depart  from  particular  limitations  which  clash  with  others, 
where  it  is  necessary  to  effectuate  the  manifest  general  intention  of  the  testator, 
otherwise  not. 

(a)  Vide  Fearn  on  Con.  Rem.  282.     1  Burr.  40.     Com.  Rep.  294. 

(1)2  That  it  is  amendable,  vide  Foster  et   Ux'  v.  ,  Co.  Cas.  of  Prac.  10. 

Walter  v.  Ockden,  ib.  52. 

(2)  Lord  Altham   v.    Lord  Anglesey,   Gilb.    Rep.    16.      Cases    temp.    Holt    737. 

II  Mod.  210,  S.  C.  Vide  also  Cruise  upon  Recoveries  37.  Pigot  52,  et  seq.  Vide 
also  Roe  v.  Fopham,  Doug.  25. 

(3)  Vide  Fuller  v.  Fuller,  Cro.  Eliz.  422.  Dyer  122  a.  pi.  20.  Ib.  127  b.  Perk. 
566,  567. 

(4)  That  it  is  so  in  wills.  Deacon  v.  Marsh,  Moore  594.  Dyer  25  a.  in  marg. 
Ratcliffe's  uise,  3  Co.  39  b.  2  Roll.  Abr.  89,  1.  40.  Anon.  2  Vent.  365.  Owen  v. 
Owen,  1  Atk.  494.  Haws  v.  Haws,  3  Atk.  525.  Stones  v.  Heurtly,  1  Vez.  165.  So  in 
deeds  to  uses.  Stones  v.  Heurtly,  Rigden  v.  Vallier,  2  Vez.  252.  3  Atk.  731.  Goodtitle 
V.  Stokes,  1  Wils.  341.  Say.  Rep.  67,  S.  C.  So  also  in  surrenders  of  copyholds, 
Fisher  v.  Wigg,  1  P.  Wms.  14.  1  Com.  Rep.  88,  91,  S.  C.  Stones  v.  Heurtly,  Rigden 
V.  Vallier,  and  Denn  v.  Gaskin,  Cowp.  660.  But  it  is  otherwise  in  common  law  con- 
veyances. Stones  V.  Heurtly,  1  Vez.  165.  Rigden  v.  Vallier,  3  Atk.  731.  2  Vez.  252, 
S.  C.  Sed  vide  the  opinion  of  Aston,  J.  in  Denn  v.  Gaskin,  Cowp.  660.  Shaw  v. 
JVeigh,  post,  798. 

(5)  Vide  Comber  v.  Hill,  post,  969.  Williams  v.  Browne,  post,  996.  Perry  v. 
White,  Cowp.  777. 


DoMiNUS  Rex  versus  Bigg. 

The  writing  cross  the  face  of  a  bank  note  is  properly  called  an  indorsement. 

3  P.  Wms.  419. 

The  indictment  sets  forth,  that  19  Feb.  1714,  Joshua  Odams  being  employed  and 
entrusted  by  the  Governor  and  Company  of  the  Bank  of  England,  to  make  and  sign 
bank  notes,  made  and  signed  a  bank  note  for  1001.  payable  to  James  White,  or 
bearer,  901.  whereof  was  22  Feb.  1714,  paid  to  the  bearer,  and  indorsed  upon  the  said 
note,  which  indorsement  the  defendant  1  Mar.  1714,  erasit  contra  pacem,  &c. 

The  defendant  pleads  not  guilty,  and  the  jury  find  this  special  verdict. 

That  Joshua  Odams  was  employed,  and  made  the  note  as  in  the  indictment  set 
forth,  and  that  901.  thereof  was  paid  and  indorsed  prout,  &c.  That  the  defendant 
1  Mar.  1714,  with  a  certain  liquor  to  the  jury  unknown,  totaliter  expunxit  et  delevit 
the  words,  letters  and  figures  of  the  indorsement.  That  from  the  time  of  making  the 
Act  8  &  9  W.  3,  c.  20,  to  28  November  1697,  the  method  of  the  company  was,  to 
write  the  indorsements  upon  the  backsides  of  their  notes  in  black  ink.     But  that  ever 
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since,  the  method  has  been,  to  write  the  payments  upon  the  face  of  the  notes,  cross 
the  writing  in  red  ink  ;  which  last  mentioned  writing  has  always  ever  since  been 
called  and  esteemed  an  indorsement  upon  such  notes,  sed  utrum,  &e. 

[19]  This  cause  was  argued  at  Serjeants  Inn,  in  Fleet-Street,  before  all  the 
Judges.  And  the  question  was,  whether  the  fact  found  by  the  jury  would  come 
within  the  general  words  of  the  indictment,  and  could  properly  be  called  an  indorse- 
ment? 

The  defendant's  counsel  insisted,  that  the  word  indorsement  signified  a  writing 
upon  the  backside  of  any  deed  or  paper,  2  Mod.  Gas.  86.  Salk.  375,  and  that  it 
being  found,  that  the  words  razed  out  by  the  defendant  were  wrote  upon  the  face 
of  the  note,  he  was  no  ways  guilty  of  the  fact  in  the  indictment. 

But  it  was  held  by  all  (I)  the  Judges,  that  the  defendant  was  guilty.  For  the 
writing  upon  the  face  of  the  note  was  of  the  same  effect  as  an  indorsement,  and  being 
introduced  by  the  company  in  the  room  of  writing  upon  the  backside,  and  always 
accepted  and  taken  to  be  an  indorsement,  was  within  the  words  of  the  indictment. 

Accordingly  at  the  next  Sessions  of  Oyer  and  Terminer,  King,  C.  J.  of  C.  B. 
delivered  the  opinion  of  the  Judges  ;  and  sentence  was  pronounced  against  the  defen- 
dant; who  was  afterwards  pardoned,  upon  condition  to  transport  himself  to  Minorca. 

(1)  It  is  stated  in  the  note  at  the  end  of  the  report  in  P.  Wms.  that  the  Judges 
differed  in  opinion  upon  this  case. 

DoMiNUS  Eex  versus  Dawson. 

At  Serjeants  Inn  in  Fleet-Street  before  all  the  Judges. 

Fabricavit  in  an  indictment  denotes  forgery,  and  evidence  of  altering  or  razing 

will  be  good. 

Indictment  for  that  the  defendant  tali  die  anno  et  loco  a  bank  note  for  the  pay- 
ment of  5201.  fabricavit  et  contrafecit.  Upon  not  guilty  the  jury  find  a  special 
verdict. 

That  Conrade  de  Gols  being  a  person  entrusted  and  employed  by  the  Governor 
and  Company  of  the  Bank  of  England,  16  January  1715,  made  and  signed  a  bank 
note  for  2201.  which  note  was  delivered  to  the  defendant  unaltered,  who  erasit  et 
alteravit  the  said  note,  by  turning  the  word  two  into  the  word  five,  whereby  the  said 
note,  which  was  made  only  for  2201.  purported  to  be  a  note  for  5201.  by  colour 
whereof  the  defendant  had  and  received  of  the  bank  5201.  sed  utrum,  &c. 

The  counsel  for  the  defendant  insisted,  that  the  facts  found  in  the  verdict  were 
not  included  in  the  general  words  of  the  indictment,  fabricavit  et  contrafecit.  That 
this  was  not  counterfeiting  or  making  a  note,  but  only  altering  a  note  made.  That 
this  must  be  admitted  to  be  a  crime  within  the  words  of  8  &  9  [20]  W.  3,  c.  20,  coti- 
ceriiing  the  bank.  But  as  the  indictment  is  not  for  altering  or  razing,  they  prayed 
judgment  for  the  defendant. 

But  the  Judges  were  of  opinion,  that  the  indictment  is  well  enough,  for  this  was 
a  plain  forgery,  if  not  a  counterfeit,  and  fabricavit  would  denote  as  much. 

Accordingly  at  the  next  sessions  King  G.  J.  of  G.  B.  delivered  the  opinion  of  the 
Judges,  and  sentence  was  pronounced  against  the  defendant,  who  was  pardoned,  upon 
condition  to  transport  himself  to  Minorca. 

Elwell  versus  Quash  &  Al'. 
The  warrant  of  one  executor  is  not  sufficient  to  enter  judgment  against  the  other. 

There  were  three  executors,  one  of  which  gave  a  warrant  of  attorney  to  confess  a 
judgment  against  himself  and  his  co-executors,  pursuant  to  which  a  judgment  was 
entered  against  all  the  executors  de  bonis  testatoris  for  the  debt,  and  against  the 
executor,  who  gave  the  warrant,  de  bonis  propriis  for  the  costs. 

Upon  motion  to  set  this  aside,  it  was  held  to  be  ill,  for  executors  may  plead 
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different  pleas ;  and  tbat  which  is  most  for  the  testator's  advantage  shall  be  received. 
1  Roll.  Abr.  929,  A.  1,  B.  5. 

So  Pas.  1  t4eo.  in  C.  B.  Baldwin  v.  Clmrr.h,  (10  Mod.  323),  one  executor  pleaded 
a  good  plea,  and  the  other  a  bad  one  ;  and  on  demurrer  judgment  was  given  in  C.  B. 
for  both  the  defendants,  but  reversed  on  erroi',  and  a  new  judgment  given  for  the 
plaintitf  against  one  executor  only.  This  is  really  estopping  the  others  from  saying 
they  are  not  executors,  and  being  without  their  knowledge,  it  may  be  subjecting  them 
to  a  devastavit  for  the  paying  of  other  debts. 

The  judgment  was  set  aside. 


[21]    Hilary  Term,  3  Georgii  Regis.    In  B.  R. 

Thomas  Lord  Parker,  Chief  Justice.  Sir  Littleton  Powys,  Knt.,  Sir  Robert  Eyre, 
Knt.,  Sir  John  Pratt,  Knt.,  Justices.  Sir  Edward  Northey,  Knt.,  Attorney  General. 
Sir  William  Thompson,  Knt.,  Recorder  of  London,  Solicitor  General. 

DoMiNUS  Rex  versus  Fox. 

Liformation  against  a  justice  for  absenting  from  the  sessions. 

The  defendant  being  Mayor  of  Totness  the  last  year,  was  by  the  charter  a  justice 
of  peace  for  the  following  year,  without  whom  the  sessions  could  not  be  held.  And 
the  Court  granted  an  information  against  him  for  a  voluntary  absence. 

Cole  and  Hawkins. 

Intr.  Pas.  12  Ann.  Rot.  254  or  258. 

In  an  indebitatus  assumpsit  the  day  is  not  material,  and  the  alledging  a  different  time 
in  the  replication  is  no  departure.     10  Mod.  348.     Gilb.  Gas.  279,  S.  C. 

Parker,  C.J.  delivered  the  resolution  of  the  Court. 

This  is  an  indebitatus  assumpsit,  laid  16  January  1706.  The  defendant  has 
pleaded  actio  non  accrevit  infra  sex  annos.  The  plaintiflf  has  replied  a  bill  filed 
23  January,  12  Ann.  and  that  the  cause  of  action  arose  within  six  years  before.  The 
defendant  has  demurred  generally,  and  it  has  been  insisted  on  by  his  counsel  that  the 
replication  is  a  departure,  there  being  seven  years  distance  be-[22]-tween  the  day  in 
the  declaration,  and  the  filing  the  bill  as  set  forth  in  the  replication. 

But  we  are  all  of  opinion  notwithstanding  that  the  plaintiff  must  have  judgment. 
This  being  only  a  parol  promise,  the  time  alledged  in  the  declaration  is  only  matter 
of  form,  not  of  substance ;  and  not  being  a  departure  in  a  material  point,  is  only  a 
defect  in  form  of  pleading,  which  not  being  shewn  for  cause  of  demurrer  pursuant  to 
the  Act  for  the  Amendment  of  the  Law,  the  defendant  cannot  take  advantage  of  it. 
If  a  verdict  had  found  the  promise,  or  the  filing  the  bill  to  be  another  day,  that  would 
uot  have  vitiated  the  proceedings.      1  Lev.  110.     1  Keb.  566,  578.     Hob.  164,  199  (1). 

If  the  day  had  been  substance  it  would  have  been  a  departure;  and  so  it  was 
adjudged  in  this  Court,  Pas.  1  Geo.  Stafford  v.  Forcer,  10  Mod.  311.  That  was  upon 
a  promissory  note  dated  in  1704.  The  defendant  pleaded  actio  non  accrevit  infra  sex 
annos;  the  plaintiff  replied  a  bill  filed  12  Ann.  and  after  a  verdict  the  judgment  was 
arrested,  because  in  that  case  the  day  was  material.  If  the  day  in  this  case  should  be 
looked  upon  as  such,  it  would  be  in  the  defendant's  power  in  almost  all  cases  to  fix  the 
time  and  place.  As  where  the  plaintiff  brings  an  action  of  assault  and  battery  in 
London,  the  defendant  pleads  he  made  the  assault  in  Middlesex,  and  that  afterwards 
the  plaintiff  released  all  batteries  except  in  London.  By  this  he  would  make  the  place 
material,  and  the  doctrine  of  bringing  transitory  actions  where  the  plaintiff'  pleased, 
would  fall  to  the  ground,  if  the  defendant  should  be  allowed  by  artificial  pleading 
to  make  the  time  and  place  matter  of  substance.     Vide  Co.  Litt.  282  b.     Yel.  114. 

Judic'  pro  quer'. 

(1)  Mathews  v.  Spicer,  post,  806,  ace. 
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DoMiNUS  Rex  versus  Bond. 

Filing  of  an  inquisition  taken  super  visum  corporis  five  years  after  the  death,  when 
only  the  head  was  to  be  found,  staid.     The  jury  ought  to  view  the  whole  body. 

Inquisition  taken  super  visum  corporis  of  a  man  that  hanged  himself ;  and  the 
jury  find  him  possessed  of  a  messuage,  which  as  a  felo  de  se  he  forfeited. 

Pengelly  Serjeant  moved  to  stay  the  filing  of  this  inquisition,  upon  an  affidavit 
that  the  man  died  five  years  before,  and  the  coroner  dug  up  a  skull  which  he  assured 
the  jury  he  knew  by  a  particular  mark  was  the  deceased's ;  and  thereupon  the  inquisi- 
tion was  taken  :  which  he  insisted  ought  to  have  been  upon  view  of  the  whole  body, 
that  the  marks,  if  any,  may  appear.  Regina  v.  Clerk,  the  Court  held  that  seven 
months  was  too  late.     Salk.  377.     [23]  2  Mod.  Ca.  16. 

Cur',  stay  the  filing  till  further  motion. 

Hawkshaw  versus  Rawlings. 

Where  the  defendant  pleads  a  payment  and  acceptance  in  satisfaction,  the  plaintiff 
may  take  issue  upon  the  acceptance,  which  will  be  au  argumentative  denier  of  the 
payment. 

Debt  upon  a  bond.  The  defendant  craved  oyer  of  the  bond,  et  ei  legitur,  &c.  petit 
etiam  auditura  conditionis  ejusdem  scripti,  et  ei  legitur  in  hajc  verba,  scilicet;  which 
appears  to  be  for  the  defendant  and  two  other  obligors,  joined  in  the  bond,  to  pay 
money  at  a  future  day,  quibus  lectis  he  pleads  payment  at  the  day  by  the  other  two 
obligors,  and  an  acceptance  by  the  plaintiff  iu  satisfaction.  The  plaintiff,  protestando 
that  the  other  two  did  not  pay,  for  plea  says  he  did  not  receive  in  satisfaction  modo 
et  forma;  and  thereupon  issue  is  joined,  and  a  verdict  for  the  plaintiff. 

Sir  William  Thompson  moved,  that  a  repleader  might  be  awarded,  for  that  this 
is  an  immaterial  issue,  the  payment,  and  not  the  receipt,  being  proper  to  be  put  in  issue. 

Reeve  of  the  same  side.  The  bond  being  no  where  set  forth  in  the  oyer,  but  only 
the  condition ;  it  does  not  appear  upon  the  record,  that  the  two  persons  who,  it  is 
pleaded,  made  the  payment,  were  bound  in  the  bond  :  for  the  action  against  the 
defendant  is  quatenus  upon  a  single  bond,  and  then  this  payment  will  amount  to  no 
more,  than  a  payment  by  a  stranger,  which  will  make  the  issue  an  immaterial  one. 

Sir  Robert  Raymond  contra.  It  must  be  admitted,  that  there  can  be  no  payment 
in  satisfaction,  without  a  receipt  in  satisfaction :  and  therefore  the  denying  the 
acceptance,  is  an  argumentative  issue,  and  will  be  good  after  a  verdict.  Styles  239, 
in  Mich.  7  W.  3,  Young  v.  Rudd.  Indebitatus  assumpsit  for  apothecaries'  wares  ;  the 
defendant  pleaded  the  delivery  of  a  beaver  hat,  which  the  plaintiff  received  in  satisfac- 
tion ;  the  plaintiff,  protestando  that  be  did  not  give  it  in  satisfaction,  pro  placito  saith, 
that  he  did  not  receive  it;  and  this  was  held  a  good  issue.  Vide  Hob.  178.  Sty. 
239,  263. 

As  to  the  second  exception.  If  that  be  wrong  it  is  amendable.  The  oyer  is  at 
the  plaintiff's  request,  and  should  have  been  set  out  by  him,  which  he  neglecting  to 
do,  shall  not  take  advantage  of  his  own  default.  Admitting  the  payment  is  not  by 
the  two  obligors,  but  strangers,  yet  where  the  defendant  admits  the  plaintiff's  cause 
of  action,  and  pleads  matter  which  is  not  a  legal  [24]  discharge,  if  issue  be  joined 
upon  that,  and  a  verdict  against  him,  the  plaintiff  shall  have  judgment.  5  Co.  43, 
Nicoll's  case. 

C.  J.  Although  payment  by  a  stranger  be  not  a  legal  discharge,  yet  acceptance  in 
satisfaction  is.  Suppose  a  man  owes  me  1001.  upon  bond,  and  another  1001.  upon 
another  account,  and  he  pays  me  1001.  I  may  apply  it  to  which  I  will(l);  and  though 
he  paid  it  in  satisfaction  of  the  bond,  yet  if  I  did  not  receive  it  as  such,  it  will  be  no 
discharge  of  the  bond.  And  therefore  in  these  cases  the  acceptance  is  the  clearer 
issue.  There  are  two  requisites  to  work  a  discharge,  I,  payment,  and  2,  acceptance. 
And  a  traverse  of  the  acceptance,  is  an  argumentative  denial  of  the  payment. 

Pratt  J.  If  by  necessary  consequence  the  replication  denies  the  plea,  and  a  verdict 
pass,  the  Court  may  give  judgment.    There  can  be  no  payment  in  satisfaction,  without 
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an  acceptance  in  satisfaction.     And  if  the  plaintiff  says,  that  he  did  not  accept  in 
satisfaction  ;  the  consequence  is,  that  it  was  not  paid  in  satisfaction. 
Judgment  pro  quer'. 

(1)  Vide  Goddard  v.  Cox,  post,  1194,  ace. 

Andrews  versus  Franklin. 
To  pay  within  two  months  after  a  ship  is  paid  off,  is  good  in  a  promissory  note. 

Case  upon  a  promissory  note  to  pay  within  two  months  after  such  a  ship  is  paid 
off,  and  counts  upon  the  statute. 

Branthwayte  Serjeant  insisted,  that  this  is  not  negotiable,  it  being  upon  a  con- 
tingency which  may  never  happen  (a).  Jocelyn  v.  Laserre,  Hill.  11  Ann.  Rot.  214,  in 
B.  R.  upon  a  writ  of  error,  was  a  bill  to  pay  out  of  the  drawer's  growing  subsistence, 
and  that  was  held  not  to  be  negotiable  as  a  bill  of  exchange. 

Sed  per  Curiam,  the  paying  off  the  ship  is  a  thing  of  a  publick  nature,  and  this  is 
negotiable  as  a  promissory  note. 

Judgment  pro  quer'  (1). 

(a)  Forr.  281.     10  Mod.  294,  316. 

(1)  Vide  Evans  v.  Underwood,  1  Wils.  262. 

[25]    GooDRiGHT  versus  Wright. 

Intr.  Hil.  11  Ann.  Rot.  412. 

10  Mod.  369.  2  Eq.  .-^b.  3.59,  c.  1.3.  1  Will.  Rep.  397,  S.  C.  Devise  to  A.  and  to 
his  issue  (A.  dying  in  the  life  of  the  devisor)  is  void,  and  his  issue  can  take  nothing  ; 
and  a  remainder  limited  to  the  right  heirs  of  A.  is  void  also(l).  Vide  Salk.  238. 
Lat.  137.  2  Sid.  53,  78.  2  Mod.  313.  But  a  devise  to  A.  and  B.  and  their  heirs 
(A.  dying  before  the  devisor)  is  a  good  devise  of  the  whole  to  B.  in  fee.  Carter  2. 
Salk.  238.  Show.  91.  Cas.  in  Can.  121.  8  Vin.  Devise  (W.  C.)  371.  3  Bro. 
Cha.  Rep.  396. 

Upon  not  guilty  in  ejectment  on  the  demise  of  Richard  Wood,  the  jury  find  this 
special  verdict. 

That  John  Wood  being  seised  in  fee  of  the  premisses  in  question,  by  his  will  in 
writing  28  July,  8  W.  3,  1696,  devised  the  same  to  his  cousin  Edward  Bazill  for  life, 
and  after  his  decease  to  the  issue  of  his  body  ;  and  in  default  of  such  issue,  to  his  two 
nieces  Margaret  and  Susannah  Wright,  and  to  the  issue  of  their  two  bodies  lawfully 
to  be  begotten,  and  for  want  of  such  issue  to  the  right  heirs  of  Edward  Bazill  for  ever. 
That  Edward  and  Margaret  (two  of  the  devisees)  died  in  the  life  of  the  devisor 
without  issue,  and  that  Susannah  also  died  in  the  life  of  the  testator,  leaving  one 
daughter  Margaret  the  now  defendant,  who  is  also  heir  at  law  to  Edward  Bazill,  and 
born  10  October  1702.  That  afterwards  the  testator  died,  and  the  defendant  entered, 
upon  whom  Richard  Wood  the  lessor  of  the  plaintiff  as  heir  at  law  to  the  devisor 
entered,  and  made  the  lease  to  the  plaintiff',  sed,  &c. 

Branthwayte  Serjeant  pro  quer'  argued,  that  the  devise  to  Susanna  is  void  by  her 
death  in  the  life-time  of  the  testator.  For  every  will  must  be  construed  as  an  instru- 
ment whereby  the  land  must  be  conveyed,  and  then  such  a  construction  must  be  made 
upon  the  will,  as  would  be  made  upon  a  deed  ;  except  in  this  particular  point,  that 
the  party  may  not  be  forced  to  use  such  particular  formal  words,  as  must  be  made 
use  of  in  a  deed,  (so  that  the  words  be  sufficient  to  shew  the  intent  of  the  devisor) 
because  the  law  supposes  a  will  to  be  made  by  one  inops  consilii ;  but  however  that 
intent  must  follow  the  rules  of  the  common  law.  It  is  a  general  rule,  which  holds  as 
well  in  the  case  of  will  as  of  conveyances  at  common  law,  that  by  necessity  there  must 
be  a  donee  in  esse  of  capacity  to  take  the  thing  given  at  the  time  when  it  ought  to 
vest ;  and  if  there  be  no  such  person  in  esse,  the  gift  is  void.     In  this  case  there  is 
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no  person  capable  to  take  the  land,  the  devisee  dying  in  the  life-time  of  the  testator, 
at  which  time  nothing  passed. 

It  may  be  objected  that  here  are  other  words  issue  of  the  body  which  are  descriptio 
personse  that  is  to  take.  As  to  that  objection,  those  words  issue  of  the  body,  are  only 
named  as  words  of  limitation  e.xpressing  the  quantity  of  the  estate  which  the  devisee 
should  take,  and  are  not  named  to  be  immediate  takers ;  for  if  so,  other  [26]  persons 
will  take  the  estate  whom  the  devisor  neither  knew  nor  intended  should  take. 

The  making  and  commencement  of  every  will  must  be  considered,  and  not  the 
consummation,  (the  death  of  the  testator)  which  is  founded  upon  the  commencement. 
At  the  making  the  will  Susanna  had  no  issue ;  and  therefore  the  testator  could  not 
intend,  that  the  issue  which  should  be  born  after  the  making  the  will  should  be  a 
purchaser.  In  Brett  and  Rigden's  case.  Plow.  34.5,  it  was  adjudged,  that  where  a  devise 
was  to  Henry  Brett  and  his  heirs,  and  Henry  died  in  the  life  of  the  testator,  the  son 
and  heir  of  Henry  should  take  nothing  by  the  devise  ;  and  that  lands  purchased  after 
the  making  of  a  will  do  not  pass  by  a  devise  of  all  his  lands,  because  the  law  respects 
the  commencement  and  intent  of  the  devisor.  And  as  to  an  objection  that  may  be 
made,  that  this  case  differs  from  Brett  and  Rigden's  case,  this  being  an  estate-tail,  and 
that  a  limitation  in  fee  ;  Hartop's  case,  Cro.  El.  243,  was  a  devise  to  Thomas  Hartop 
and  the  heirs  males  of  his  body,  with  remainders  over;  Thomas  died,  leaving  issue  in 
the  life  of  .the  devisor ;  and  there  it  was  held,  that  the  estate  cannot  vest  in  the  heir, 
because  it  never  vested  in  the  ancestor ;  for  the  word  heirs  was  a  word  of  limitation, 
and  not  to  give  an  immediate  estate  ;  for  if  it  was  to  vest  in  him,  it  must  vest  in  him 
as  a  purchaser,  and  that  was  not  the  intent  of  the  devisor ;  which  case  was  then  held 
not  to  differ  from  Brett  and  Rigden's  case,  Cro.  El.  422.  Raymond  408.  2  Lev.  243. 
2  Jones  135.  Pollexfen  546.  Wherefore  the  devise  being  void,  he  prayed  judgment 
for  the  plaintiff. 

Reeve  contra.  That  the  word  issue  is  a  good  word  of  purchase,  either  of  a  present 
estate,  or  of  an  estate  by  way  of  remainder  ;  and  not  a  word  of  limitation  in  a  deed 
or  conveyance  at  common  law.  And  if  so,  it  shall  be  the  same  in  the  case  of  a  will, 
unless  some  certain  intention  of  the  devisor  may  be  found  in  the  will  to  alter  the 
same.  And  therefore  he  argued,  that  the  defendant  might  take  either  as  jointenant 
for  life  with  her  mother  and  her  aunt,  and  she  being  the  survivor  will  have  a  good 
title  ;  for  if  A.  devise  to  B.  and  to  his  issue,  and  B.  has  no  issue  at  the  time,  B.  has 
an  estate-tail ;  because  the  intent  of  the  devisor  was  that  the  issue  should  take  ;  and 
therefore  whenever  it  is  demanded  what  estate  such  a  devisee  has,  it  depends  upon 
the  circumstances  of  the  family,  whether  the  devisee  has  issue  at  the  time  of  the  devise 
or  no.  The  devisee  is  not  of  necessity  to  be  in  esse  at  the  time  of  the  devise,  therefore 
a  devise  to  an  infant  en  ventre  sa  mere,  is  good.  So  a  devise  to  B.  his  eldest  son  for 
life,  and  after  to  the  eldest  issue  male  of  C.  for  life,  is  good,  though  C.  had  no  issue 
at  the  time  of  the  devise  and  death  of  the  devisor,  1  [27]  Roll.  Abr.  612,  pi.  3. 
Limitations  of  uses  have  been  coupled  in  the  same  construction  as  has  been  made  on 
wills ;  therefore  if  a  man  make  a  feoffment  in  fee  to  the  use  of  himself  for  life,  and  of 
such  wife  as  he  should  afterwards  marry  for  her  life,  and  after  he  takes  a  wife  ;  they 
are  jointenants,  and  yet  they  come  to  their  estates  at  several  times.  Moor  96. 
1  Inst.  188  a.  But  he  did  not  insist  much  on  this  point,  it  being  adjudged  contrary 
in  Wild's  case,  6  Co.  16.  The  reason  of  the  judgment  in  Brett  aiui  Rigden's  case,  "  that 
lands  purchased  after  the  making  of  the  will  do  not  pass  by  a  devise  of  all  his  lands," 
depends  upon  the  words  of  the  Statutes  32  and  34  Hen.  8,  "  that  every  person,  having 
lands,  may  devise  them."  So  that  if  the  devisor  has  not  the  lands  at  the  time  of  the 
devise,  it  is  out  of  the  words  of  the  statute,  and  all  his  lands,  is  no  more  than  all  he 
then  had.  Pollexf.  549.  (Except  there  be  a  republication  after  the  purchase.  Salk. 
237.     Pollexf.  548.     1  Vent.  341.) 

Secondly,  the  defendant  may  take  by  way  of  remainder  for  life.  And  for  that 
Wild's  case,  6  Co.  16,  is  strong  in  point,  for  there  it  is  adjudged,  that  by  a  devise  to 
a  baron  and  feme,  and  after  their  decease  to  their  children,  they  having  children  at 
the  time  of  the  devise,  the  baron  and  feme  take  l>ut  an  estate  for  life,  with  a  remainder 
to  their  children  ;  aiid  that  a  devise  to  V>.  and  to  his  children  or  issue,  he  having  no 
children  at  that  time,  is  an  estate-tail ;  the  devisor  intending  that  the  issue  shall  take ; 
and  as  immediate  devisees  they  cannot  take,  not  being  in  rerum  natura ;  and  by  way 
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of  remainder  they  cannot  take,  for  the  gift  was  immediate  to  them  and  to  their  use  ; 
by  which  case  it  is  proved,  that  if  the  gift  is  not  immediate,  as  it  is  not  in  the  case  at 
bar,  there  being  future  words,  "and  to  their  issue  lawfully  begotten,"  the  defendant 
may  take  by  way  of  remainder  for  life.  But  he  would  not  insist  much  on  this  point, 
it  having  been  settled,  that  by  a  devise  to  B.  for  life,  and  after  his  decease  to  the  issue 
of  his  body  lawfully  to  be  begotten,  B.  took  an  estate-tail,  and  not  an  estate  for  life 
only,  with  a  remainder  to  his  issue.  Kinq  v.  Melling,  2  Lev.  58.  3  Keb.  42.  1  Vent. 
214,  225.  Pollexf.  104.  1  Sid.  47.  Carter  171.  Secus  in  a  deed.  PoUexf.  583. 
Where  an  estate  is  limited  to  A.  for  life,  remainder  to  his  first  son  in  tail ;  for  there 
A.  is  oidy  tenant  for  life,  and  the  son  takes  by  purchase. 

Thirdly,  the  defendant  has  a  good  title  as  issue  of  the  body,  though  the  devisee 
died  in  the  life  of  the  devisor,  admitting  the  devise  creates  an  estate-tail.  This  point 
has  never  yet  been  settled,  for  the  case  of  Brelt  v.  Eigden  was  of  a  devise  in  fee,  which 
differs  from  a  devise  in  tail.  Hartap's  cane  was  adjudged  on  another  point,  anil  in  the 
case  of  Fuller  v.  Fuller,  Moor  353,  the  Court  was  divided  ;  and  Popham  said,  that  by 
a  devise  to  B.  and  [28]  the  heirs  of  his  body,  if  B.  was  dead  at  the  time  of  the  devise, 
the  heir  should  take  as  a  purcliasor.  If  a  man  has  issue  three  sons,  and  devises  his 
land  to  the  eldest  in  tail,  remainder  to  the  second  in  tail,  &c.  if  the  eldest  dies 
(having  issue)  in  his  father's  lifetime,  his  issue  shall  have  it,  because  peradventure 
the  devisor  <lid  not  know  of  the  death  of  his  son,  who  perhaps  was  beyond  sea,  or 
otherwise  absent.  The  Statute  de  Donis  takes  more  care  of  the  issue  in  tail,  than  of 
the  tenant  in  tail  himself,  quod  voluntas  donatoris  in  charta  sua  manifeste  expressa 
<le  ciBtero  observetur.  There  has  not  been  one  judgment  whereby  this  point  has 
been  settled. 

Fourthly,  which  he  chiefly  relied  on,  admitting  this  to  be  an  estate-tail,  and  the 
same  construction  ought  to  be  made  on  this  estate,  as  upon  an  estate  in  fee ;  the 
defendant  has  a  good  title,  being  found  heir  at  law  to  Edward  Bazill,  by  virtue  of 
the  remainder  limited  to  the  right  heirs  of  Edward  ;  which  limitation  is  valid  in  law, 
though  the  first  devise  iti  tail  should  be  void  by  the  death  of  the  devisee  in  the  life 
of  the  testator,  for  the  intervening  estate  limited  to  Margaret  and  Susanna  prevents 
the  consolidation  of  the  two  estates  of  Edward  ;  for  the  estate  limited  to  the  right 
heirs  of  Edward  is  a  distinct  estate,  independent  on  the  estate-tail  before  devised 
to  Edward,  Litt.  §  578.  If  a  lease  for  life  be  made,  remainder  to  another  in  tail, 
remainder  over  to  the  right  heirs  of  the  tenant  for  life,  the  tenant  for  life  may  grant 
over  the  same  remainder  to  another  by  deed.  This  limitation  to  the  right  heirs  of 
Edward  is  a  new  created  estate,  and  does  not  depend  on  the  other  estate,  for 
those  words,  right  heirs,  are  in  this  case  words  of  purchase,  and  not  words  of 
limitation. 

It  may  be  objected,  that  it  is  a  rule  in  law,  "that  when  the  ancestor  by  any  gift 
or  conveyance  takes  an  estate  of  freehold,  and  after  an  estate  is  thereby  limited 
mediately  or  immediately  to  his  heirs  in  fee  or  in  tail,  that  always  in  such  case  his 
heirs  are  words  of  limitation  of  the  estate,  and  not  words  of  purchase."  To  that 
objection  he  insisted,  that  this  rule  of  law  extends  only  to  such  cases,  where  the 
ancestor  takes  the  estate  limited  to  him  ;  so  that  if  the  ancestor  never  takes  the 
estate,  that  rule  can  have  no  force.  And  in  this  case  Edward  never  took  any  estate, 
and  then  the  defendant  as  heir  at  law  to  him  shall  take  the  estate  as  a  purchasor. 
That  the  reason  of  that  rule  depends  upon  a  supposition  that  the  ancestor  takes  the 
estate,  is  proved  by  1  Inst.  22  b.  319  b.  376  b.  1  Co.  104  a.  Shelly's  case.  11  H.  7, 
74,  per  Hankford.  And  therefore,  if  the  devise  to  Edward  and  to  his  issue  be  void 
by  his  death  without  issue  in  the  life  of  the  testator,  yet  the  remainder  to  the  right 
heirs  is  good,  being  a  distinct  remainder:  and  no  case  proves,  that  a  good  remainder 
shall  be  [29]  tacked  to  a  void  devise,  so  as  to  avoid  the  remainder;  wherefore  he 
prayed  judgment  for  the  defendant. 

Branthwayte  replied,  fiist,  that  the  defendant  is  found  not  to  be  in  esse  at  the 
making  of  the  devise,  and  therefore  she  cannot  take  as  jointenant ;  for  all  jointenants 
■must  be  in  esse  when  the  estate  should  vest.  Were  they  to  take  as  jointenants,  they 
could  only  take  an  estate  for  life,  which  construction  would  overthrow  the  intent  of 
the  devisor,  which  it  is  plain  was  to  pass  an  inheritance.  It  is  a  constant  rule,  that 
a  devise  to  one  and  to  his  issue  in  a  will  creates  an  estate-tail,  without  considering 
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the  circumstances  of  the  family  at  the  time  of  the  devise,  whether  the  devisee  had 
then  issue  or  not ;  though  the  word  heirs  may  be  necessary  in  a  deed  ;  so  is  Wild's  case, 
and  that  case  cited  by  my  Lord  Coke  out  of  Bendloe,  is  expressly  against  the  opinion 
for  which  it  was  cited. 

Secondly,  that  the  defendant  shall  not  take  by  way  of  remainder  the  same 
answer  proves,  for  then  they  would  take  only  estates  for  life,  when  the  devisor 
intended  a  fee-tail. 

Thirdly,  the  devise  is  void  by  the  death  of  the  devisee  in  the  life  of  the  testator, 
for  the  issue  cannot  take  as  claiming  from  one  who  was  never  seised ;  the  issue  in  tail 
does  not  claim  per  formam  doni  by  virtue  of  the  Statute  de  Donis  only,  but  only  by 
descent  from  the  donee  in  tail. 

Fourthly,  the  heir  cannot  take  it  as  a  purchaser,  for  on  a  limitation  to  one 
and  to  his  heirs,  the  construction  has  always  been,  that  the  heir  shall  never  take 
as  a  purchaser,  without  that  distinction,  when  the  ancestor  takes  the  estate  and 
when  not. 

C.J.  Had  it  been  limited  to  Edward  Bazill  only  for  life,  remainder  to  another  for 
life,  remainder  to  his  right  heirs  ;  this  remainder  in  fee  must  have  vested  in  Edward, 
drowning  the  first  estate  for  life,  and  making  his  heir  to  claim  by  descent.  Wild's 
case  is  very  oddly  reported,  and  has  mistook  the  judgment  of  that  case  cited  out 
of  Bendloe  as  it  is  reported  in  Bendloe,  and  in  1  Anderson  43,  pi.  110.  Where  an 
estate  is  limited  to  one  and  his  issue,  it  amounts  only  to  a  description  of  that  issue, 
for  issue  is  more  properly  a  word  of  description,  than  of  limitation.  There  can  be  no 
question  but  that  by  this  devise  to  Edward  and  to  his  issue  he  has  an  estate-tail, 
because  it  is  limited  over,  and  for  want  of  such  issue  then  to  another.  A  devise  to 
one  and  to  his  issue,  is  not  restrained  to  the  first  son,  but  extends  to  all  the  issue  in 
infinitum,  (for  issue  is  nomen  coUectivum)  descending  from  the  devisee.  I  can  see 
no  colour  of  difference  between  an  estate-tail  and  a  fee-[30]simple,  and  I  believe  the 
report  of  that  said  by  Popham  in  Cro.  Eliz.  is  mistook.  The  Statute  de  Donis  has 
nothing  to  do  in  this  case,  because  the  tenant  in  tail  never  took  the  estate.  He  that 
takes  by  purchase  must  take  at  the  time  when  the  estate  should  vest.  The  defen- 
dant cannot  take  by  descent,  because  the  ancestor  never  took  it. 

Powys,  J.  Litt.  g  578,  makes  strong  against  the  defendant ;  for  if  the  estate  limited 
to  the  right  heirs  of  Edward  Bazill  by  the  intervening  estate-tail  is  distinct,  and  may  be 
granted  over  by  Edward  Bazill ;  that  proves,  that  heirs  was  meant  only  as  a  word 
of  limitation,  and  not  as  a  word  of  purchase,  for  else  it  could  not  be  granted  over  by 
Edward,  preserving  his  first  estate.  And  the  reason  why  it  may  be  granted  over  is, 
because  in  judgment  of  law  every  man  carries  his  heirs  in  his  body. 

Pratt,  J.  differed  from  the  C.J.  and  conceived,  that  there  was  a  difference  between 
an  estate-tail  and  in  fee.  The  case  of  Brett  v.  Rigden  must  be  allowed  for  law,  that 
the  devise  by  the  death  of  the  devisee,  living  the  testator,  is  void  ;  and  the  reason 
is,  because  the  devisor  had  no  intent  in  the  devise  to  benefit  any  person  but  the 
devisee,  for  he  did  not  know  who  would  be  heir  at  law  to  the  devisee.  A  man  has 
power  by  the  statute  to  devise  his  lands,  but  he  cannot  raise  such  an  estate  as  is 
inconsistent  with  the  rules  of  law.  When  a  man  gives  his  lands  to  one  and  to  the 
heirs  of  his  body,  it  is  plain  that  the  devisor  designed  to  benefit,  not  only  the  devisee, 
but  also  the  issue  of  his  body,  thereby  altering  the  common  course  of  descent ; 
therefore  it  is  provided  by  the  Statute  de  Donis,  quod  donatoris  voluntas,  &c.  giving 
a  benefit  to  the  issue  in  tail,  thereby  intending  to  perpetuate  the  estate  in  his  own 
name,  and  so  intending  a  benefit  to  himself  after  his  death.  The  issue  are  intended 
to  have  a  betiefit,  though  they  were  not  in  esse  at  the  time  of  the  devise,  for  the 
intent  of  the  devisor  was,  1st,  for  the  devisee  to  take  it ;  2dly,  his  issue,  not  consider- 
ing how  they  should  take  ;  and  then  though  the  first  devisee  cannot  take  it,  dying 
in  the  life  of  the  testator,  yet  so  far  as  the  will  can  take  effect,  (which  it  may  do  in 
the  issue)  it  must  take  effect.  If  it  is  limited  to  one  man,  remainder  to  another, 
though  the  first  limitation  be  frustrated  by  the  death  of  the  party,  yet  the  other 
remainder  is  good  (2).  Devise  to  an  infant  en  ventre  sa  mere  is  good,  hy  way  of  an 
executory  devise;  though  the  child  is  not  born  in  the  life  of  the  testator  (3)  :  if  the 
child  is  born,  it  is  good  by  way  of  an  immediate  devise.  Though  a  will  cannot  take 
effect  in  omnibus,  yet  as  far  as  it  can,  it  must  take  effect.  Issue  is  more  properly 
a  word  of  purchase  than  a  word  of  limitation  (4). 
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[31]  Upon  this  an  ulterius  concilium  was  granted,  and  the  cause  argued  a  second 
time,  and  this  terra  Parker  C.J.  delivered  the  resolution  of  the  Court. 

C.  J.  The  question  is  singly,  whether  the  devise  be  subsisting,  or  not?  If  it  be 
subsisting,  the  title  is  with  the  defendant ;  if  not,  with  the  plaintiff. 

The  case  of  Brott  v.  Rigden  must  be  allowed  to  be  good  law  ;  in  which  case  it  is 
resolved,  that  there  must  of  necessity  be  a  grantee  or  donee  in  esse  capable  to  take, 
when  the  estate  ought  to  vest,  and  that  a  devise  to  Henry  Brett  and  his  heirs  (Henry 
dying  in  the  life  of  the  testator)  could  not  take  effect  in  the  heir;  and  heirs  in  that 
case  were  only  named  to  create  an  estate  in  fee  in  Henry,  and  not  to  make  the  heir 
take  immediately  by  purchase  but  mediately  by  descent,  and  by  Henry's  death  the 
estate  fell  as  much  with  respect  to  the  heirs  as  himself. 

The  case  at  Bar  has  been  distinguished  from  that  in  two  particulars. 

1.  That  the  devise  to  Edward  Bazill  and  his  heirs  is  not  an  immediate  devise,  by 
reason  of  the  intervening  estates. 

2.  That  a  devise  to  Susanna  Wright  and  her  issue,  is  different  from  a  devise  to 
her  and  her  heirs. 

First,  we  are  all  of  opinion  that  the  intervening  estate  makes  no  difference  (5). 
His  heirs  are  words  of  limitation,  and  therefore  like  the  ca,se  Brett  v.  Rigden ;  the 
only  difference  is  in  the  thing  devised,  one  being  an  estate  in  possession,  and  the 
other  a  remainder.  Litt.  §  578.  1  Inst.  319  b.  In  this  case  the  ancestor  never 
took  the  estate,  which  he  ought  to  have  done,  to  make  it  vest  in  him  in  remainder. 
Shelly's  case,  1  Co.  93. 

Secondly,  if  Susanna  had  survived,  she  would  have  an  estate-tail ;  the  words  issue 
of  the  body  create  an  estate-tail  in  her,  and  are  as  good  an  expression  for  an  estate- 
tail,  as  the  word  heirs  of  an  estate  in  fee  (6).  Issue  of  the  body  being  therefore 
words  of  limitation,  the  devise  of  the  estate-tail  is  void  by  the  death  of  Susanna  in 
the  life  of  the  devisor.  The  difference  as  to  this  between  an  estate  in  fee  and  in 
tail  is  not  material,  for  if  I  devise  one  estate  to  A.  and  his  heirs,  and  another  to  B. 
and  the  heirs  of  his  body,  it  is  in  the  power  of  B.  to  make  this  last  estate  as  large  as 
the  devise  to  A.  in  fee. 

[32]  It  will  be  of  dangerous  consequence  to  alter  resolutions  in  these  cases,  it  is 
removing  the  antient  land-marks  ;  and  the  authority  of  Brett  and  Rigdcn's  case  is  not 
to  be  contested,  which  is  not  materially  variant  from  this.  But  admitting  it  to  be 
so,  yet  Hartop's  case,  Cro.  Eliz.  243,  was  of  a  devise  in  tail,  and  there  it  was  held,  that 
the  devisee  dying  in  the  life  of  the  devisor,  the  devise  could  not  take  effect  in  the 
issue ;  and  in  the  case  of  Fuller  v.  Fuller,  Cro.  Eliz.  423,  all  the  Judges  agreed  with 
the  resolution  in  Uartop's  case,  although  prima  facie  it  may  seem  as  if  Fenner  and 
Popham  were  contra  to  Gawdy  and  Clench  ;  yet  upon  nice  observation  it  will  be  found, 
that  they  differed  only  with  respect  to  the  new  publication,  and  not  to  the  other 
point.  Popham  puts  this  case  :  If  a  man  has  issue  three  sons,  and  devises  the  land 
to  his  eldest  in  tail,  remainder  to  the  second  in  tail,  remainder  to  the  third  in  fee, 
and  the  eldest  dies  having  issue  in  the  life  of  his  father,  his  issue  shall  have  it  without 
a  new  publication.  But  the  reason  is,  because  the  heir  of  the  eldest  son  was  also 
heir  at  law  to  the  devisor,  and  no  intent  appeared  to  disinherit  any  of  his  sons  :  and 
Popham  said  it  might  be  otherwise  on  a  devise  to  a  stranger  (which  is  the  case  at 
Bar). 

If  the  devisor  had  died  immediately  after  making  his  will,  the  effect  would  have 
answered  the  intent ;  for  then  the  word  issue  would  have  been  a  word  of  limitation 
in  all  the  estates,  and  if  that  were  the  sense  at  the  time  of  making  the  will,  it  shall 
be  taken  to  be  so  still. 

It  was  objected,  that  this  is  an  estate-tail  raised  rather  by  operation  of  law  than 
the  intent  of  the  party.  (Answer)  The  law  takes  that  to  be  his  intent,  for  upon  a 
devise  to  A.  and  to  his  issue,  or  after  A's  death  to  his  issue,  the  law  has  always  con- 
strued this  to  be  an  estate-tail.  If  A.  has  two  sons  and  four  daughters,  and  dies 
before  the  devisor,  the  eldest  son,  instead  of  having  the  whole  would  have  but  a 
sixth  part,  if  it  should  be  construed  that  the  issue  should  take  by  way  of  remainder ; 
whereas  the  intent  of  the  devisor  was,  that  the  eldest  son  should  have  the  whole 
during  his  life,  which  is  a  plain  demonstration  that  the  law  takes  such  a  devise  to  be 
an  estate-tail.     1  Vent.  228. 
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The  supposition  of  a  kindness  intended  to  the  issue  will  be  no  argument  in  favour 
of  the  defendant,  because  it  has  been  always  thought  that  a  devise  to  a  man  and  his 
issue  is  a  kindness  to  him,  for  by  construction  of  law  he  carries  his  heirs  in  his  own 
body.  In  this  case  the  remainder  man  is  more  considered  by  the  devisor  than  the 
issue  in  tail.  The  devise  was  for  the  sake  of  the  father,  [33]  that  he  made  it  so 
large,  and  for  the  sake  of  him  in  remainder  that  he  made  it  no  larger.  He  cannot  be 
supposed  to  have  had  any  particular  affection  for  the  issue,  there  being  none  in  esse, 
at  the  time  of  the  devise. 

The  plain  use  of  the  words  was  to  give  Susanna  Wright  an  estate-tail.  If  she  had 
lived  she  would  have  enjoyed  it,  but  by  her  death  the  estate  is  determined.  There 
is  no  difference  between  an  estate  in  fee  and  in  tail,  for  in  both  cases  the  devisee  must 
be  in  esse. 

The  same  answer  serves  for  the  remainder  to  the  right  heirs  of  Edward  Bazill,  who 
never  took  the  estate,  and  therefore  could  not  convey  a  descent  to  his  heirs. 

There  is  no  inconvenience  in  putting  the  devisor  in  these  cases  to  review  his  will ; 
and  the  cases  of  Brett  v.  Bic/den,  and  Ilarfop's  case,  are  founded  upon  good  reason  and 
authority,  and  are  not  now  to  be  over-ruled. 

Judicium  pro  querente. 

The  defendant  immediately  delivered  into  Court  a  writ  of  error  coram  vobis,  and 
the  Court  demanding  of  her  attorney  what  error  he  had  to  assign,  he  told  them 
infancy  in  the  defendant,  who  had  appeared  by  attorney,  as  error  in  fact. 

C.  J.  The  defendant  ought  not  to  be  allowed  to  assign  this  error  in  ejectment,  for 
he  comes  in  of  his  own  accord,  and  prays  to  be  made  defendant,  which  the  plaintiff 
cannot  oppose.  This  is  an  abuse  upon  the  Court,  and  the  attorney  ought  to  be 
committed. 

Whereupon  the  attorney  withdrew  his  writ  of  error,  and  the  Court  gave  him  a 
fortnight  to  bring  error  in  the  Exchequer  Chamber,  upon  the  matter  of  law,  and  in 
the  mean  time  execution  to  stay,  and  directed  the  record  here  to  be  amended  (7),  and 
the  defendant  made  to  appear  by  guardian. 

(1)  Vide  Hutton  v.  Simpson,  2  Vern.  722.  Prec.  in  Chanc.  439,  S.  C.  by  the  name 
of  Sympson  v.  Hornshy.  In  Elliot  v.  Davenpoii,  1  P.  Wms.  84.  Hodgson  v.  Ambrose, 
Dougl.  330.  Wliite  v.  JFhite  in  the  Lords,  1782.  1  Bro.  Cha.  Rep.  219,  note,  and  the 
opinion  of  Lord  Thurlow,  C.  in  Jones  v.  Morqan,  1  Brown  Cas.  in  Cane.  206.  Doe  v. 
Kett,  4  Term  Rep.  601.  And  that  the  rule  is  the  same  in  copyholds,  vide  Bushy  v 
Greenslate,  post,  44.5,  and  the  cases  there  cited. 

(2)  Plowd.  414.  Jnon.  Dyer  122  a.  Fuller  v.  Fuller,  Cro.  Eliz.  423.  Adm.  in 
Sir  Durham  Rider  v.  Sir  C.  Wager,  2  P.  Wms.  331. 

(3)  Nurse  v.  Yearworth,  2  Mod.  9.  Taylm-  v.  Biddel,  ib.  289.  Scatierwood  v.  Edge, 
Salk.  229.  Stephens  v.  Stephens,  Cas.  temp.  Talb.  228.  2  Black.  Com.  174.  Andrews 
V.  Fulham,  post,  1092.  In  Frogmorton  v.  Holliday,  3  Burr.  1624.  Fearne  on  Cont. 
Rem.  426,  and  the  cases  there  cited. 

(4)  Post,  731.  Per  Rayra.  C.J.  Fearne  Cont.  Rem.  4th  ed.  233.  It  is  so  in  a 
deed.     Secus  in  a  will,  post,  804,  notis. 

(5)  Vide  Fearne  Cont.  Rem.  4th  ed.  37. 

(6)  When  the  word  issue  shall  operate  as  a  word  of  purchase  and  when  of 
limitation  vide  Shaw  v.  JVeigh,  post,  804. 

(7)  Stratton  v.  Burgiss,  post,  114.     Power  v.  Jozies,  post,  445. 

DOMiNUS  Rex  versus  Powell  &  Al'. 

Prosecutor  of  information  in  nature  of  quo  warranto  shall  pay  costs,  9  Ann.  c.  20. 

Rule  for  the  prosecutor  of  an  information  in  natura  de  quo  warranto,  to  pay  costs 
for  not  going  on  to  trial,  was  moved  to  be  discharged.  Sed  per  Curiam,  in  the  case 
of  The  King  there  can  be  no  laches  :  but  a  subject  in  these  prosecutions  shall  pay 
costs  as  in  common  actions.  Executors  and  administrators  pay  costs  for  not  going 
on  to  trial.     Rule  to  pay  costs  (1). 

(1)  But  this  can  only  be  to  the  extent  of  his  recognizance  entered  into,  pursuant 
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to  4  &  5  \V.  &  M.  c.  18.     For  the  9  of  Ann.  c.  20,  extends  only  to  cases  where 

jiidgraent  has  been  given.     Rex  v.  Morgan,  post,   1042.     Rex  v.  Howel,   Gas.  temp. 
Hard.  247.     Vide  also  Rex  v.  Jenkinson,  1  Term  Rep.  81. 


[34]    Cork  verms  Baker.    In  C.  B. 

Intr.  Trin.  11  Geo.  Rot.  1483. 

Bull.  N.  P.  S.  C.     Statute  of  Frauds  and  Perjuries  extetids  only  to  contracts 
in  consideration  of  marriage,  and  not  contracts  to  marry. 

The  plaintiff  declares,  that  in  consideration  she  promised  to  marry  the  defendant, 
he  promised  to  marry  her  at  his  father's  death,  who  is  since  dead,  but  the  defendant 
refused  so  to  do,  and  has  since  married  A.  B.  which  she  lays  to  her  damage  10001. 
and  upon  non  assumpsit  obtained  a  verdict  for  3001. 

The  defendant  moved  in  arrest  of  judgment,  that  this  parol  promise  is  not  good 
in  law.  But  aftei'  argument  it  was  held  that  this  is  not  within  the  Statute  of  Frauds 
and  Perjuries,  which  relates  otily  to  contracts  in  consideration  of  marriage ;  and  that 
the  case  in  3  Lev.  411,  has  been  contradicted  by  later  resolutions  (1).  The  defendant 
having  married  another  person,  has  disabled  himself  to  perform  the  promise,  and 
therefore  the  plaintiff  cannot  apply  to  the  Spiritual  Court  to  have  a  performance 
decreed,  but  must  be  repaid  in  damages  here. 

Judicium  pro  querente. 

(1)  Harrison  v.  Cage,  1  Ld.  Raym.  386.     Salk.  24.     .5  Mod.  411,  S.  C. 


Godfrey  versus  Norris.     At  Guildhall. 

The  witness  being  administrator  de  bonis  non  of  the  obligee,  proof  of  the  hand 
was  allowed.     12  Vin.  Abr.  223,  pi.  8. 

Debt  upon  a  bond,  non  est  factum  pleaded,  and  issue  thereupon. 

The  plaintiff  was  administrator  de  bonis  non  of  the  obligee,  and  the  only  surviving 
witness  to  the  bond  ;  and  the  proof  given  upon  this  issue  was  only  a  person  who 
swore  to  the  hand- writing,  and  also  several  letters  from  the  obligor  making  mention 
of  this  bond. 

To  this  it  was  objected  by  the  other  side,  that  the  hand-writing  is  not  sufficient 
proof,  where  the  witness  is  living.  That  it  was  the  fault  of  the  plaintiff  to  bring 
himself  under  this  incapacity  ;  he  might  have  let  another  person  have  taken 
administration  for  his  use,  or  administration  quoad  this  bond  only. 

But  it  was  ruled  per  Parker  C.J.  that  this  was  good  evidence  (1) ;  and  he  likened 
it  to  the  case  of  a  will,  where  the  witness  afterwards  happens  to  be  a  devisee  under 
the  will,  in  which  case  if  there  be  no  other  witness,  proof  of  the  hand  is  allowed. 

Whereupon  the  plaintiff  obtained  a  verdict. 

(1)  So  if  he  had  been  executor.     In  Goss  v.  Tracy,  1  P.  Wms.  289. 


[35]    Lockart  versus  Graham. 

Coram  King  C.  J.  de  C.  B.  at  Nisi  Prius. 

One  obligor  witness  to  prove  the  delivery  by  the  other. 

Where  there  were  three  obligors,  and  the  action  brought  against  one  of  them  only, 
the  other  obligor  was  allowed  to  be  a  witness  to  prove  the  execution  of  the  bond  by 
the  defendant ;  after  a  case  had  been  made  of  it  at  Nisi  Prius,  and  conference  with 
Tracy  and  Dormer,  Justices. 
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Sacheverell  versus  Sacheverell. 

At  Serjeants  Inn  in  Chancery-Lane,  before  a  Court  of  Delegates,  5  March  1716. 

•Affidavit  of  a  dead  man  read  to  prove  his  marriage  tho'  taken  before  a  surrogate,  no 
cause  being  in  Court.     1  Will.  liep.  675,  but  not  S.  P. 

The  marriage  of  the  plaintiff  came  in  question  after  her  husband's  death  upon 
granting  administration,  and  it  appeared  they  were  married  under  feigned  names  at 
the  Fleet.  The  widow  produced  an  affidavit  of  the  intestate's,  made  by  him  before  a 
surrogate  of  Doctors  Commons,  that  he  was  married  to  her ;  which  affidavit  agreed 
with  the  register,  and  referred  to  it.  But  it  was  objected,  that  the  taking  this 
affidavit  was  an  extrajudicial  act,  there  being  nothing  at  that  time  before  the 
Ecclesiastical  Court ;  but  the  Court  here  allowed  it  to  be  read  in  confirmation  of 
other  evidence.  And  the  appeal  was  dismissed  with  1001.  costs,  and  the  marriage 
confirmed  (1). 

(1)  Vide  Bull.  N.  P.  241. 

Brown  versus  Barkham.     In  Canc'. 

On  a  devise  to  the  heirs  males  of  the  body  of  A.  one  who  is  heir  male  and  not  heir 
general  shall  nevertheless  take  by  purchase.  Preced.  in  Chan.  442,  461.  2  Vern. 
729.     1  Eq.  Ab.  215,  c.  14.     Gilb.  Kep.  Eq.  110,  131,  S.  C. 

Sir  Edward  Barkham  having  no  issue  of  his  own,  and  only  one  sister,  and  two 
cousins,  Robert  and  Edward  Barkham,  19  Jan.  1709,  made  his  will,  and  devised  the 
lands  in  question  to  trustees  and  their  heirs,  "  in  trust  to  sell  sufficient  to  pay  my 
debts,  and  to  convey  the  residue  to  my  cousin  Robert  Barkham  and  the  heirs  males 
of  his  body,  and  in  default  of  such  issue  to  the  heirs  males  of  the  body  of  my  great 
grandfather  Sir  Robert  Barkham,  remainder  to  my  own  right  heirs  for  ever."  Then 
he  gives  the  interest  of  20001.  to  his  sister  for  her  life,  and  the  principal  to  her  children 
after  her  death. 

[36]  Robert  the  first  devisee  died  without  issue  in  the  life  of  the  devisor,  theii 
the  testator  died,  leaving  a  sister,  who  is  heir  general  to  Sir  Robert  the  great  grand- 
father ;  but  the  defendant  Edward  Barkham  is  heir  male  of  the  body  of  the  great 
grandfather. 

The  question  was,  to  whom  the  trustees  should  convey  the  surplus,  whether  to  the 
sister,  as  heir  general  of  the  devisor,  or  to  the  defendant  as  heir  male  of  the  body  of 
Sir  Robert  the  great  grandfather,  remainder  to  the  right  heirs  of  the  devisor. 

This  case  was  argued  very  largely  at  the  Bar.  And  Cowper  Lord  Chancellor  took 
time  to  consider  of  it,  and  this  term  pronounced  his  decree. 

Lord  Chancellor.  If  the  manifest  intent  of  the  testator  expounded  by  natural 
reason,  without  regard  to  legal  resolutions,  were  to  govern  in  this  case ;  I  should 
think  it  would  hardly  admit  of  a  question.  But  since  there  is  an  artificial  reason  in 
the  law,  which  sometimes  stands  as  opposed  to  natural  (which  is  right)  reason,  and 
is  founded  upon  the  opinions  and  resolutions  of  Judges,  and  that  taken  and  allowed 
to  be  law ;  the  Courts  both  of  Law  and  Equity  ought  to  submit  to  them,  when  they 
are  fully  examined  and  found  to  be  thus  settled  ;  because  otherwise  the  law  would 
be  an  uncertain  undetermined  rule,  and  lawyers  would  not  know  how  to  advise  their 
clients.  I  shall  therefore  inquire  how  far  this  Court  is  hindred  in  the  present  case  by 
the  fixed  rules  of  law,  from  pursuing  the  plain  intent  of  the  testator,  which  was  no 
doubt  that  the  conveyance  should  be  made  to  the  heirs  males  of  the  body  of  Sir 
Robert  the  great  granilfather,  and  not  to  a  female,  who  is  heir  general  to  himself,  as 
long  as  there  are  any  heirs  males  of  the  body  of  the  great  grandfather. 

The  first  objection  insisted  on  was,  that  it  has  been  often  adjudged,  that  he  who 
takes  as  a  purchaser  by  the  words  heir  of  J.  S.  immediately,  must  be  compleatly  heir 
of  J.  S.  and  that  no  person  can  take  as  heir  whilst  his  ancestor  lives. 

I  answer,  that  this  maxim,  and  the  cases  founded  upon  it,  are  very  foreign  to  the 
present  question  ;  one  main  ground  of  the  resolution  founded  on  this  rule  is,  that  tho 
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term  heir  in  a  legal  sense  denoting  the  person  who  is  to  take  after  the  death  of  an 
ancestor,  cannot  be  used  as  a  proper  description  of  a  person  whose  ancestor  is  living, 
for  the  terras  of  the  description  are  not  then  verified.  But  in  this  case  they  are  com- 
pleatly  verified  ;  the  ancestor  is  dead,  and  the  person  who  asks  the  conveyance,  is 
heir  male  of  his  body,  and  as  such  he  is  allowed  by  all  to  be  capable  to  take  by 
descent :  but  they  say  not  by  purchase.  What  [37]  grounds  there  are  for  that  dis- 
tinction will  be  considered  hereafter;  at  present  I  shall  only  observe,  that  Edward 
Barkham  having  all  parts  of  the  description  verified  in  hira,  his  case  is  different  from 
that  of  Chaloner  v.  Bowyer,  2  Leon.  70,  where  a  devise  was  to  the  youngest  son  for  life, 
remainder  to  the  heirs  of  the  body  of  the  eldest;  the  youngest  died  in  the  life  of  the 
eldest,  and  the  son  of  the  eldest  could  not  take.  Why?  because  he  answered  neither 
part  of  the  description,  for  he  was  neither  heir,  nor  heir  of  the  body  of  his  father, 
while  he  was  living ;  and  this  objection  will  hold  in  many  other  cases. 

The  second  objection,  which  seems  to  stand  in  the  way  of  natural  reason  is,  that 
there  are  cases  in  which  it  is  held,  that  none  can  purchase  by  the  words  heir  male  of 
the  body  of  J.  S.  unless  he  be  heir  general  as  well  as  heir  male. 

I  have  met  with  but  few  cases  which  can  be  urged  with  any  colour  of  reason  for 
the  proof  of  this  assertion;  one  is  that  of  Counden  v.  Clerk,  Hob.  31,  in  which  it  is 
said,  that  when  the  limitation  is  made  to  the  heirs  male  or  female  of  the  body,  they 
that  will  take  must  have  both  words  verified  in  them,  (that  is)  they  must  be  both 
heirs,  and  also  heirs  male  or  female ;  and  he  gives  this  reason  for  it,  that  this  is  clearly 
without  the  letter  and  intent  of  the  Statute  of  Westm.  2. 

In  answer  to  the  authority  of  this  case, 

1.  I  observe,  that  this  was  not  the  point  then  in  question,  but  only  an  opinion  of 
Hobart's(l),  declared  incidentally  in  the  argument  of  the  case,  and  therefore  ought 
to  have  the  less  weight. 

2.  The  reason  that  is  given  for  it  is  by  no  means  satisfactory,  or  a  good  one ;  for 
the  Statute  Westm.  2,  is  no  ways  pertinent  to  the  question.  The  whole  effect  of  that 
statute  is,  to  prevent  the  alienation  of  estates  which  before  were  considered  at  common 
law  as  fee-simples  conditional,  and  alienable  after  issue  had  ;  and  how  this  is  applicable 
to  the  question  concerning  the  description  of  a  purchaser,  and  whether  certain  words 
will  be  sufficient  for  that,  I  cannot  imagine.  The  statute  only  governs  estates  when 
they  are  vested,  but  meddles  not  with  the  descriptions  that  are  necessary  to  pass 
those  estates.  The  words  heir  male  of  the  body  of  J.  S.  were  certain  and  known 
words  of  purchase  at  common  law,  and  need  not  the  aid  of  the  statute  to  make  them  so. 

3.  By  what  Hobart  says  afterwards  in  the  same  case,  it  may  well  be  concluded, 
that  if  it  had  been  the  point  in  judgment,  he  would  have  been  of  opinion,  that  a  man 
might  take  by  the  de-[38]-scription  of  the  heir  male  of  the  body  of  J.  S.  though  he  is 
not  heir  general,  but  a  female  is  :  for  he  takes  notice  that  in  the  case  then  in  question, 
the  heirs  males  were  not  restrained  to  any  body,  which  (says  he)  might  have  had  some 
colour  of  help  from  the  Statute  de  Donis.  This  great  man  could  not  pass  over  his  own 
assertion  which  he  made  before,  without  some  remorse  of  judgment,  if  it  was  his 
assertion  ;  but  I  rather  take  the  words  of  the  body  to  have  been  added  by  an  unskilful 
transcriber  of  the  copy.  So  that  upon  the  whole  I  think,  that  case  of  Counden  v.  Clerk 
of  very  little  weight  in  the  present  question  ;  but  the  point  there  adjudged  is  doubtless 
good  law. 

Another  case  urged  for  the  plaintiff  is  Shelley's  case,  1  Co.  103,  which  is  transcribed 
into  his  Co.  Litt.  24  b.  This  is  indeed  an  authority  (such  as  it  is)  in  point,  that  one 
cannot  take  as  a  purchaser  by  the  words  heir  male  of  the  body  of  J.  S.  unless  he  be 
heir,  as  well  as  heir  male.     But  in  answer  to  this  I  observe, 

1.  That  this  point  was  not  adjudged  in  Shelley's  case  ;  it  is  only  the  argument  of 
counsel,  which  the  Court  in  delivering  their  opinion  took  no  notice  of. 

2.  The  authorities  in  the  margin  of  Co.  Litt.  which  are  cited  to  support  this  case, 
are  most  of  them  very  little  to  the  purpose,  and  do  by  no  means  prove  it.  That  of 
Hussy  in  Bro.  tit.  Done  42,  makes  rather  against  this  position  ;  and  that  of  Dyer 
374  a.  is  only  a  short  sketch  of  Shelley's  case,  and  the  less  to  be  regarded,  because  it 
differs  from  the  elaborate  report  of  that  case  by  Coke. 

Having  thus  far  cleared  the  present  question  from  these  two  great  authorities  ; 
there  remains  onlj^  one  other,  which  I  should  not  think  very  material  to  be  taken 
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notice  of,  had  not  the  counsel  for  the  plaintiff  thought  it  of  so  great  moment,  as  to 
desire  a  rehearing  upon  the  discovery  of  it.  It  is  the  case  of  Starling  (ay  iti  this  Court, 
8  W.  3,  and  was  thus  :  A.  devised  lands  to  J.  S.  for  life,  and  then  to  trustees,  in  trust  to 
convey  them  to  the  next  heir  male  of  testator.  And  it  was  decreed,  that  the  trustees 
could  not  convey  to  the  next  male  relation,  because  he  was  not  heir,  which  was 
certainly  right,  and  the  very  point  resolved  in  the  case  of  Oounden  v.  Clerk,  and  in 
that  of  Ashanhurst,  which  is  cited  in  it ;  and  the  reason  is,  that  the  words  heir  male 
are  not  a  sufficient  description  without  adding  of  the  body,  and  they  are  not  answered, 
unless  the  person  be  both  heir  and  male  ;  nor  are  they  sufficient  to  pass  an  estate  by 
descent,  any  more  than  by  purchase.  Indeed  in  case  of  a  will,  the  words  of  the  body 
are  supplied,  so  as  to  make  it  an  estate-tail,  in  the  person  that  takes  it ;  but  then  the 
person  that  is  to  take  it  must  be  heir  as  well  as  male. 

[39]  Having  now  gone  through  all  the  cases  that  were  urged  for  the  plaintiff, 
which  I  believe  are  all  that  could  be  urged  ;  and  it  appears  to  me  that  many  of  the 
points  in  them  are  not  pertinent  to  the  present  question,  and  those  that  were,  gratis 
dicta,  and  the  arguments  of  counsel,  without  grounds  either  from  reason  or  former 
authorities  to  support  them  ;  I  shall  now  proceed  to  shew,  that  a  man  may  take  by 
limitation,  or  purchase,  as  heir  male  of  the  body  of  J.  S.  though  he  be  not  heir  general, 
and  that  for  these  reasons. 

1.  The  law  allows  a  man  to  purchase  by  a  sufficient  description,  though  neither 
his  Christian  or  surname  be  part  of  it,  and  that  the  words  heir  male  of  the  body  of 
J.  S.  are  a  sufficient  de.scription  of  that  particular  heir,  though  he  be  not  heir  general. 

2.  The  judicial  authorities  that  a  man  may  take  as  a  purchaser  by  the  words  heir 
male  of  the  body  of  J.  S.  without  being  heir  general,  greatly  over-balance  those  that 
hold  the  contrary. 

First,  as  to  the  first  point,  it  is  so  certain  a  principle  in  law,  that  a  man  may 
purchase  by  other  descriptions  as  well  as  by  his  name,  that  it  has  been  adjudged  the 
words  abbot  or  bishop  of  a  certain  place,  would  be  a  good  description,  though  the 
name  of  the  person  be  mistaken.  Co.  Litt.  3  a.  But  to  make  a  good  description  there 
are  three  things  requisite,  all  which  concur  in  the  present  case. 

1 .  It  must  be  true ;  it  is  true,  that  Edward  Burkham  is  heir  male  of  the  body 
of  the  testator's  great-grandfather,  which  is  manifest,  because  otherwise  he  could  not 
take  an  estate  by  descent  as  such,  in  case  the  great-grandfather  had  been  seised  of  it 
to  himself  and  the  heirs  males  of  his  body,  which  all  allow  he  would  ;  and  why  he 
may  not  by  purchase  I  cannot  conceive,  for  the  description  is  as  true  in  the  case  of  a 
purchase  as  a  descent,  and  why  should  it  not  then  be  good  as  well  in  the  one  as  the 
other.  They  say  the  Statute  de  Donis  aids  in  the  case  of  descent,  but  not  in  purchase  ; 
but  I  have  already  shewn  that  the  statute  does  not  at  all  relate  to  this  point,  for  it 
meddles  not  with  the  descriptions  that  are  to  pass  estates  ;  and  therefore  if  heir  male 
of  the  body  of  J.  S.  be  not  a  sufficient  description,  that  special  heir  could  not  have 
any  aid  from  the  statute,  and  if  it  be  a  sufficient  description,  he  does  not  want  the  aid 
of  it.  And  the  present  case  is  the  stronger,  because  the  great-grandfather  was  dead  at 
the  time  of  the  devise;  .so  that  the  maxim  quod  non  est  hferes  viventis,  is  not  in  the 
way,  but  all  the  words  are  immediately  verified  at  the  time  of  the  devise.  It  is  said 
indeed,  they  are  not,  because  the  male  is  not  heir  in  this  case;  but  the  very  stating  of 
this  matter  will  expose  it  as  con-[40]-trary  to  common  sense  and  reason  ;  for  it  is 
manifest  the  testator  intended,  that  his  heir  general  should  not  have  these  lands,  unless 
he  was  a  male  also,  and  therefore  he  adds  those  words  to  restrain  the  general  sense  of 
the  word  heir,  and  to  confine  it  to  a  special  heir.  If  lands  of  the  nature  of  borough 
English  at  common  law  be  devised  to  my  heir  according  to  the  custom  of  borough 
English,  by  this  the  testator  must  mean,  his  youngest  son  should  take  (a)-.  But  to 
prevent  the  taking  in  this  case  they  would  have  you  stop  at  the  word  heir,  and  then  this 
special  heir  cannot  take  ;  but  if  you  take  all  the  words  together,  then  he  may,  for 
the  words  the  testator  has  used  are  plain,  certain,  and  well  known  in  law,  to  describe 
the  person  the  testator  manifestly  ititeiidod  should  take  by  them. 

2.  The  second  thing  requisite  to  make  a  perfect  description  is,  that  it  be  certain, 
and  applicable  to  the  thing  described  and  no  other.  And  this  is  so  in  the  present 
case,  for  Edward  Barkham  is  heir  male  of  the  body  of  the  testator's  great-grandfather, 
and  no  other  person  is  so. 
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3.  The  third  requisite  is,  that  it  be  expressed  in  proper  words.  This  is  not 
always  necessary  in  a  will,  but  here  they  are  proper  even  in  the  case  of  a  will,  for 
the  words  heirs  males  of  the  body  are  the  proper,  and  indeed  the  only  words  that  can 
be  used,  to  <listinguish  that  special  heir,  from  the  general  heir.  Sometimes  the  word 
right  is  used  with  heirs,  but  improperly  in  cases  of  this  nature. 

Thus  you  see  all  the  things  requisite  to  make  a  perfect,  certain  description,  concur 
in  this  case ;  and  therefore  since  it  has  been  proved,  and  indeed  cannot  be  denied, 
but  that  a  man  may  take  by  any  other  good  description  as  well  as  by  name,  it  evidently 
follows  that  he  may  take  by  this. 

Secondly,  I  come  now  to  shew  that  the  judicial  authorities  that  a  man  may  take 
as  a  purchaser  by  the  words  heirs  male  of  the  body  of  J.  S.  though  he  be  not  heir 
general,  do  greatly  over-ballance  those  that  hold  the  contrary. 

The  first  case  I  shall  mention  is  that  of  Barkett  v.  Durdanf,  2  Vent.  311,  which 
was  adjudged  in  the  House  of  Lords  ;  and  the  case  of  Jaims  v.  Rkhanlson  in  PoUexfen 
4.57,  is  the  same.  The  case  was  thus  :  A  man  devised  lands  to  A.  for  life,  remainder 
to  the  heirs  males  of  the  body  of  A.  now  living,  and  for  want  of  such  issue  remainder 
over  ;  and  it  was  resolved,  that  there  passed  an  estate  for  life  only  to  A.  and  that 
the  remainder  immediately  vested  in  the  heir  male  of  the  body  of  A.  then  living  ; 
because  those  words  were  a  sufficient  designatio  persona;,  who  was  intended  [41]  to 
take  ;  and  this  is  a  stronger  case  than  the  present,  because  the  ancestor  being  alive, 
he  could  not  strictly  speaking  have  any  heii' ;  but  those  words  being  used  in  common 
parlance  to  denote  the  person  who  would  take  as  heir  male,  if  the  ancestor  were 
dead,  that  was  thought  sufficient.  As  for  the  words  now  living,  I  do  not  think  they 
were  very  considerable  in  that  case,  for  they  only  shew  that  the  testator  intended, 
that  some  body  who  was  then  alive  should  take. 

The  case  of  Long  v.  Beaumont,  which  was  decreed  in  the  House  of  Lords,  Pas. 
13  Ann.  has  not  these  words  now  living,  and  yet  heir  male  of  my  aunt  Long,  was 
adjudged  a  good  description  of  the  person  that  was  to  take,  though  the  aunt  was 
still  living,  and  consequently  he  was  neither  heir  nor  heir  male,  nor  was  it  certain 
he  would  be  heir  male  of  her  body  at  the  time  of  her  death  (2). 

The  case  of  Pyhux  v.  Mitford  was  thus  :  (1  Vent.  372)  Mich.  Mitford  was  seised  of 
the  lands  in  question,  and  had  issue  Robert  by  the  first  venter,  and  Ralph  by  Jane 
the  second,  and  covenanted  to  stand  seised  to  the  use  of  his  heirs  males  begotten  of 
the  body  of  his  second  wife ;  the  question  was,  whether  Ralph  could  take.  The 
Judges,  to  support  the  intent  of  the  party,  raised  a  fine-spun  notion  of  a  resulting 
use,  which  indeed  was  very  well  laboured  by  them  ;  but  Hale  in  delivering  his  opinion 
insists  upon  the  point  now  in  question,  and  argued  very  strongly  and  clearly,  that  the 
words  heirs  male  of  the  body  of  J.  S.  are  good  words  of  purchase  ;  and  puts  the  case 
of  a  gift  to  one  and  his  heirs  female  of  his  body,  and  he  has  a  son  and  a  daughtei-, 
the  daughter  shall  take.  Litt.  sect.  22.  And  by  several  other  cases  there  quoted,  he 
says  it  appears,  that  no  regard  is  had  whether  the  son  be  heir  of  the  husband,  if  he 
be  the  heir  of  their  two  bodies  ;  and  then  cites  a  ease  which  was  adjudged  in  Queen 
Elizabeth's  time,  which  seems  directly  to  the  present  question  :  a  man  had  three 
daughters  and  a  nephew,  and  he  gives  20001.  to  his  daughters,  and  his  land  to  his 
heir  male  ;  provided,  that  if  his  daughters  troubled  his  heir,  then  the  devise  of  20001. 
to  them  should  be  void  ;  and  it  was  adjudged  that  the  limitation  to  his  brother's  son 
by  the  name  of  heir  male  was  a  good  name  of  purchase ;  and  says  he,  this  agrees  with 
Cmmden  and  Clerk's  case,  in  Hobart. 

These  reasons  and  these  authorities  made  so  strong  an  impression  upon  Justice 
Wild,  that  he  immediately  declared  himself  convinced,  and  that  he  was  of  the  same 
opinion  with  Hale ;  and  for  my  part,  I  think  they  are  sufficient  to  satisfy  any 
reasonable  man. 

Trin.  8  W.  3,  in  C.  B.  Rot.  U84,  Baker  v.  IFall  (1  Ld.  Raym.  185.  2  Eq. 
Ca.  Abr.  307,  pi.  8),  J.  S.  by  his  will  devised  his  lands  "  to  Daniel  my  eldest  son, 
and  [42]  to  my  heirs  males  for  ever ;  and  if  my  heir  should  be  a  female,  my  said  heir 
male  shall  pay  ray  heir  female  121.  per  annum  out  of  my  lands,  I  mean  my  heir 
male,  for  ever."  The  testator  died,  and  Daniel  died,  leaving  issue  one  daughter 
only  ;  and  it  was  resolved,  that  John  the  brother  of  Daniel  should  take  the  estate 
by  the  description  of  heir  male  of  the  testator,  though  the  words  of  his  body  were 
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not  in  ;  but  the  testator's  intent  appearing  so  plain,  that  an  heir  female  should  not 
hinder  the  next  heir  male  from  taking,  they  gave  judgment  for  the  male. 

Upon  the  whole  I  am  of  opinion,  that  the  words  heirs  male  of  the  body  of  his 
great  grandfather  are  good  words  of  purchase,  to  pass  the  estate  to  him  who  is  heir 
male,  though  not  heir  general.  1.  Because  common  sense,  natural  reason  and 
understanding,  and  the  manifest  intent  of  the  testator,  call  aloud  for  this  justice. 
2.  Because  the  legal  authorities  that  are  urged  for  the  contrary  opinion  are  of  them- 
selves but  of  very  little  weight.  3.  Because  the  resolutions  that  have  been  in  favour 
of  this  opinion,  do  greatly  over-ballance  those  of  the  other  side  (3). 

The  next  inquiry  is,  how  the  trustees  in  this  case  shall  execute  their  trust.  And 
it  must  be  observed,  that  though  the  testator  directs  the  trustees,  to  convey  the 
surplus  to  the  heirs  male,  in  the  plural ;  yet  that  is  well  pursued  by  conveying  to  the 
heir  male  in  the  singular  number,  and  to  his  heirs  male  ;  for  so  the  legal  sense  of 
those  words  is,  as  was  re-solved  in  Shelley's  case.  And  it  is  most  properly  expressed 
in  the  plural  number,  because  then  the  words  denote  both  the  person  to  take,  and  the 
estate  to  be  taken.  Let  the  conveyance  be  made  to  the  person  who  is  heir  male  of 
the  testator's  great  grandfather,  and  the  heirs  male  of  the  body  of  the  great  grand- 
father. In  this  I  follow  the  law,  which  executes  conditions  executory  as  near  as  may 
be,  where  the  words  cannot  be  strictly  pursued  ;  and  a  Court  of  Equity  ought  to 
execute  trusts,  as  the  Courts  of  Law  do  things  executory  (4). 

(1)  Lord  Hobart's  reasoning  seems  to  have  been  thus. — At  common  law,  wherever 
there  is  a  limitation  to  heirs  who  are  to  take  by  purchase,  it  is  the  heir  general  who 
is  supposed  the  object  of  that  designation,  notwithstanding  there  are  circumstances 
which  shew  that  there  exists  a  special  heir  to  whom  the  land  would  go  if  it  were 
transmitted  by  descent,  thus,  "If  I  give  land  in  gavelkind  or  borough  English  to  one 
for  life,  the  remainder  to  the  right  heirs  of  J.  S.  the  true  heir  (i.e.  the  common  law 
heir)  shall  take,  and  not  the  heir  special  by  the  custom."  After  putting  some  similar 
instances  of  the  law's  anxiousness  to  understand  the  term  heir  as  applicable  to  the 
heir  general,  he  adds.  It  is  true  that  the  Statute  of  Westminster,  in  favour  of  the  will 
of  the  donor,  ordains  that  lands  shall  descend  to  the  heir  special  who  is  described  per 
forraam  doni.  But  the  case  here  is  not  within  that  statute,  1.  Because  it  applies 
merely  to  cases  of  descent,  and  not  of  purchase.  2.  Because  the  heirs  males  not  being 
restrained  ;  to  any  body,  it  is  a  mere  fee-simple.  It  appears  from  the  arguments  of 
the  counsel  for  the  special  heir  in  the  present  case,  which  are  reported  verbatim  alike 
in  Gilb.  Eq.  Rep.  and  Prec.  in  Chanc.  that  they  contended  that  the  case  was  within 
the  operation  of  the  Statute  de  Donis,  and  they  claimed  its  protection.  For  they  said 
it  was  quasi  an  estate  tail  in  the  grandfather  Sir  R.  B.  The  words  "  heirs  males  of 
the  body"  operating,  not  only  as  words  of  purchase,  but  also  as  words  of  limitation, 
since  the  land  would  not  revert  back  to  the  donor  or  his  heirs,  in  case  of  failure  of 
issue  male  in  the  son  of  the  ancestor,  in  whom  the  estate  first  vested  under  that 
description,  as  it  would  if  such  son  took  absolutely  by  purchase  ;  liut  would  descend 
to  the  next  heir  male  of  the  ancestor,  in  the  same  manner  as  if  the  estate  tail  had 
vested  in  and  descended  from  him. 

{ay  Rep.  by  the  name  of  Starling  v.  EltricJc,  Prec.  in  Chanc.  54. 
(a)2  Hob.  .34,  S.  P. 

(2)  In  this  case  the  devise  was  to  the  heirs  male  of  the  body  of  the  testator's  aunt 
lawfully  begotten,  which  it  was  argued  was  tantamount  to  the  words  "  then  living," 
especially  as  the  testator  took  notice  in  his  will  that  his  aunt  had  children  living, 
having  bequeathed  a  legacy  to  each.  But  that  "  begotten,"  and  "  to  be  begotten," 
are  tantamount,  vide  Co.  Litt.  20  b.  and  note  (3)  ed.  Harg.  Cook  v.  Cook,  2  Vern.  545. 
Musgrore  v.  Perry,  ib.  711.  Heiuett  v.  Ireland,  Prec.  Cane.  491.  1  P.  Wms.  427,  S.  C. 
Gore  v.  Gore,  2  P.  Wms.  33. 

(3)  This  case  came  before  Lord  Hardwicke  upon  a  bill  of  review,  November  1741, 
who  affirmed  this  decree  upon  the  ground  of  its  being  an  exception  to  the  general 
rule  laid  down  in  Shelley's  case,  1  Rep.  103,  and  in  Co.  Litt.  24  b.  "That  to  take  by 
purchase  under  a  limitation  to  heirs  male  or  female  of  the  body,  the  taker  must  also 
bo  heir  general."  But  his  Lordship  considered  that  rule  as  having  prevailed  so  long, 
that  it  ought  to  be  supported  although  not  strictly  agreeable  to  natural  reason.     Vide 
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Mr.  Hargrave's  note  (3)  Co.  Litt.  24  b.  and  note  (2)  104  a.  where  the  reader  will  find 
all  the  authorities  upon  the  point  collected  together,  and  a  most  ingenious  defence 
of  the  rule  in  its  most  unqualified 'extent.  Vide  also  Fearn.  Cent.  Rem.  4th  ed.  p.  60, 
p.  325.  It  should  seom  however  that  most  of  the  cases  there  cited  do  not  support 
the  rule  in  its  full  extent,  and  that  they  may  be  good  law  although  this  rule  is  not  so. 
For  the  limitations  in  these  cases  are  "  to  the  right  heirs  male  ; "  the  further  words 
of  description  in  the  rule,  and  in  the  present  case  "  of  the  body  of  J.  S."  being  omitted. 
It  is  so  in  every  report  of  Southrot  v.  Stcmel  except  1  Mod.  226,  besides  which  the 
point  was  not  there  directly  before  the  Court.  So  also  in  Starling  v.  Etlrick,  Prec.  in 
Chano.  54.  Ford  v.  Lord  Osmhlon,  3  Salk.  336.  1 1  Mod.  189.  8  Vin.  Abr.  Devise  U.  b. 
pi.  2,  in  marg.  Dawes  v.  Ferrars,  2  P.  Wms.  4.  Prec.  in  Chatic.  589,  and  Gwynn  v. 
Hook,  8  Vin.  317,  pi.  13,  note.  1  Wilson,  30,  S.  C.  The  addition  of  the  words  "of 
the  body  "  is  not  only  relied  upon  as  material  by  Lord  Cowper  i!i  the  present  case, 
but  by  Lord  Macclesfield  in  distinguishing  that  of  Dawes  v.  Ferrars  from  it.  His 
words  are,  "It  is  not  being  said  in  the  will  heir  male  of  the  body  or  of  his  name,  the 
granddaughter,  who  was  his  heir  at  law,  might  have  an  heir  male  though  not  of  his 
name."  All  that  is  necessary  to  enable  the  special  heir  to  take,  is,  that  he  should  be 
described  by  such  express  terms  or  circumstances  as  cannot  be  applicable  to  any  other 
person,  as  is  admitted  by  Lord  Hobart  in  Gounden  v.  Clerk,  and  decided  in  the  cases 
cited  by  Lord  Cowper.  If,  therefore,  the  description  "of  right  heirs  male"  may 
apply  to  two  different  persons,  as  it  is  put  by  Lord  Macclesfield  that  it  may,  the  heir 
general,  who  is  the  favourite  of  the  law,  is  not  to  be  disinherited  where  the  intent 
"  is  merely  conjectural  and  not  certain."  But  the  objection  of  uncertainty  does  not 
apply  to  the  description  of  "  heirs  male  of  the  body  of  B."  for  the  testator  uses  the 
proper  words  to  shew  he  means  that  a  special  heir  shall  exclude  the  heir  general ;  and 
they  are  also  sufficiently  accurate  to  point  out  who  that  special  heir  is  to  be.  It  is 
true  that  the  law  will  in  general  supply  the  words  "of  the  body"  in  a  devise  to  heirs 
male,  and  this  at  first  sight  seems  to  destroy  the  distinction  taken  between  the  cases 
cited  and  the  present.  But  our  Courts  appear  in  no  instance  to  have  either  added 
or  rejected  words,  unless  where  they  were  necessary  to  carry  into  effect  the  manifest 
intent  of  the  testator  certainly,  although  untechnically  expressed.  The  opinion  of 
the  Court  of  B.  R.  upon  a  case  out  of  Chancery,   IFilles  v.  Palmer,  5  Burr.  2615. 

2  Black.  687,  seems  to  have  settled  this  point  in  a  case  much  stronger  than  the 
present.  It  was  thus — A.  settled  some  lands  to  the  use  of  B.  his  eldest  son  for  life, 
remainder  to  his  (B.'s)  sons  successively  in  tail  male,  and  after  intermediate  remainders 
"  to  the  use  of  the  heirs  male  of  the  body  of  the  said  A."  He  also  settled  by  the 
same  deed  other  lands  to  the  use  of  himself  for  life,  and  after  several  intermediate 
limitations,  "to  the  use  of  A.  his  heirs  and  assigns."  B.  died  leaving  one  daughter. 
A.  afterwards  devised  this  remainder  in  fee,  under  the  settlement,  to  his  son  C.  for 
life,  remainder  to  his  (C.'s)  sons  successively  in  tail  male,  and  for  want  of  such  issue, 
to  the  heirs  male  of  his  (the  testator's)  body  begotten.  He  then  died,  leaving  the 
daughter  of  B.  his  heir  at  law,  and  a  son  by  his  first  wife,  the  heir  male  of  his  body, 
and  D.  a  son,  by  a  second  venter.  C.  next  died,  leaving  a  son,  who  also  died  without 
issue,  and  no  recovery  was  suffered  by  either.  The  question  was,  whether  D.  the  son 
by  the  second  wife,  took  by  purchase  under  the  description  of  heir  male  of  the  body 
of  A.  he  not  being  heir  general.  The  three  Judges  who  composed  the  Court,  certified, 
that  in  the  present  case  1).  took  by  descent  under  the  deed  as  heir  male  of  the  body 
of  A.  But  that  if  a  third  person  had  been  the  grantor,  he  would  have  taken  by 
purchase,  under  the  description  of  heir  male  of  the  body  of  A.  and  that  he  did  so 
take  by  that  description  under  the  will.  In  Evans  on  the  demise  of  Burtenshaw  v. 
Weston,  the  Court  of  Exchequer  refused  to  apply  this  rule  of  Lord  Coke's,  in  the  case 
of  a  marriage  settlement.  Har.  Co.  Litt.  164  a.  It  should  seem,  from  a  reference 
of  Sir  James  Barrow's,  5  vol.  2628,  as  if  the  Court  of  King's  Bench  had  determined 
the  same  point  between  the  same  parties. 

(4)  Vide  Litt.  sect.  352.     Co.  Litt.  219. 
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DoMiNUS  Kex  versus  Hunt  &  Al'. 

Mandamus.     Post,  93. 

The  Court  granted  a  mandamus  on  1  Geo.  c.  34,  directed  to  the  justices  of  the 
peace,  to  allow  the  defendants,  being  constables,  the  extraordinary  charges  in  providing 
carriages  on  the  late  expedition  into  Scotland. 

[43]     DoMiNUS  Rex  versus  Theed. 

10  Mod.  350,  S.  C.     Excommunicato  capiendo  may  be  superseded.     Salk.  294. 
Mod.  Ca.  58.    Vide  post,'76. 

The  writ  de  excommunicato  capiendo  was  in  a  suit  pro  correctione  morum  gener- 
ally, and  held  to  be  ill  on  the  authority  of  Rex  v.  Gapp,  Pas.  1  Geo.  which  was  in 
quotlam  iiegotio  pro  reforraatione  et  correctione  morum. 

After  the  writ  had  been  opened  and  entered  of  record,  it  was  delivered  out  in 
order  to  take  up  the  defendant;  and  before  the  return  the  defendant  moved  and  had 
it  superseded  ;  for  the  Court  said,  they  could  judge  of  it  by  the  entry,  and  since  it 
appeared,  the  defendant  could  not  be  legally  detained  upon  it  if  he  was  taken,  it  was 
proper  to  supersede  it,  to  prevent  the  man's  being  restrained  of  his  liberty  contrary 
to  law :  that  the  intent  of  5  Eliz.  c.  23,  which  directs  the  writ  to  be  delivered  in  open 
Court,  was  to  apprize  the  Court  of  the  nature  of  the  cause  ;  that  this  was  now  to  be 
considered  as  a  writ  that  improvide  emanavit,  and  they  were  not  to  wait  till  the 
return,  till  all  the  inconveniences  which  they  should  have  prevented  by  not  issuing 
the  writ  had  happened. 

DoMiNus  Rex  versus  Eyre. 
Scire  facias.     Vide  1  Com.  Dig.  tit.  Abatement  (H.  38),  77. 

A  scire  facias  was  brought  to  repeal  the  grant  of  a  market  to  the  defendant, 
suggesting  that  it  was  to  the  prejudice  of  the  Duke  of  Rutland,  who  had  a  market 
within  four  miles. 

Upon  trial  it  was  found  pro  Rege  on  the  issue  whether  the  grant  was  to  the 
prejudice  of  the  duke  ;  and  on  motion  in  arrest  of  judgment  it  was  held  to  be  a  good 
issue,  though  the  grant  and  not  the  user  was  not  found  to  be  prejudicial. 

Then  it  was  objected,  that  the  scire  facias  was  brought  in  the  late  Queen's  time, 
and  by  her  demise  the  proceedings  abated,  this  not  being  within  1  E.  6,  c.  7,  or 
1  Ann.  c.  8.  To  which  it  was  answered  and  resolved  by  the  Court,  that  this  is  an 
original  writ,  and  therefore  within  the  general  words.     Regist.  69. 

[44]    D0MINU.S  Rex  versus  Hamond. 

Communis  strata  and  alta  via  are  synonymous.     10  Mod.  382. 
S.  C.  cited  1  And.  143. 

Indictment  for  that  the  defendant  tali  die  anno  et  loco  ten  loads  of  straw  and 
dung  in  coramuni  strata  sive  alta  regia  via  posuit  et  locavit  et  ibidem  per  decem  dies 
remanere  permisit,  ita  quod  the  King's  subjects  could  not  pass. 

On  demurrer  it  was  objected,  that  the  place  where  the  nuisance  was  committed 
should  be  certainly  alledged  ;  whereas  here  the  indictment  runs  that  it  was  laid  in  one 
place  or  another ;  and  being  disjoined  by  the  sive,  the  Court  cannot  take  communis 
strata,  and  alta  regia  via,  to  be  the  same.     2  Roll.  Abr.  80,  pi.  4,  5. 

To  which  it  was  answered  and  resolved  by  the  Court,  that  strata  signifies  the 
highway,  and  that  these  are  two  expiessions  to  denote  the  same  place.  Spelman 
verbo  Strata :  Cowel's  Interpreter,  streetward  and  streetgavel.  So  in  the  Statute  of 
Marleberge,  which  prohibits  distresses  in  the  highways,  it  is  Nulli  liceat  districtiones 
facere  in  via  regia  aut  in   communi  strata :  in  the  glossary  at  the  end  of  decem 
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scriptores,  there  is  an  account  of  some  travellers  who  happened  to  lose  their  way  ; 
and  the  expression  is,  a  publica  strata  deviantes,  which  must  certainly  mean  the 
highway.     The  Court  therefore  held  it  well  enough. 

Then  exception  was  taken,  that  the  terminus  a  qua,  or  ad  quera  the  way  led,  was 
not  mentioned.  To  which  the  Court  answered,  that  in  indictments  for  nuisances  in 
the  highway  it  is  not  necessary  ;  for  the  highway  is  infinite,  and  leads  from  sea  to 
sea(l).  Latch,  183.  3  Keb.  89.  Rex  v.  Thompson,  10  VV.  3.  There  was  judgment 
pro  Kege. 

(1)  Vide  Hex  v.  Haddock,  And.  137. 

DoMiNus  Rex  versus  Simpson. 
A  deer-stealer  may  be  convicted  before  appearance,  if  duly  summoned. 

The  defendant  was  convicted  upon  the  statute  3  &  4  W.  &  M.  c.  16,  for  deer- 
stealing,  and  the  conviction  set  forth,  that  he  had  been  summoned  to  appear  before 
the  justices  ;  but  it  did  not  appear  he  ever  was  before  them. 

Exception  was  taken  to  this  by  Reeve,  that  as  no  appeal  lies  in  this  case,  the 
justices  should  not  have  proceeded  in  the  absence  of  the  party,  especially  where  it 
may  end  in  a  corporal  punishment,  as  it  may  do  here  for  want  of  a  distress  ;  and  he 
cited  Sidk.  56,  400,  and  Mawgridge's  case  in  Kelynge.  And  at  another  day  (on  con- 
sideration) Parker  C.J.  delivered  the  resolution  of  the  Court. 

[45]  We  are  all  of  opinion,  the  offender  may  be  convicted,  without  appearing. 
The  statute  is  silent  as  to  the  method  of  pioceeding,  and  the  law  of  England,  it  is  true, 
in  point  of  natural  justice,  always  requires  the  party  charged  with  any  offence  to  be 
heard  before  he  be  condemned  in  judgment;  but  that  rule  must  have  this  exception, 
unless  it  is  through  his  own  default;  were  it  otherwise,  every  criminal  might  avoid 
conviction.  The  law  being  so,  the  magistrate  is  bound  to  give  some  opportunity  to 
the  party  to  appear,  and  if  upon  such  notice  he  neither  comes  nor  sends  a  sufficient 
excuse,  the  magistrate  may  proceed  to  judgment.  If  this  was  not  to  be  allowed,  the 
consequence  would  be,  that  the  offender  would  escape  unpunished,  because  he  would 
never  appear  purposely  to  be  convicted,  and  that  would  be  to  make  the  execution  of 
the  law  depend  on  the  will  of  the  offender. 

The  lule  of  law  that  has  been  objected  to  is  true,  that  Acts  of  Parliament,  in 
what  they  are  silent,  are  best  expounded  according  to  the  use  and  reason  of  the 
common  law.  In  the  case  of  high  treason  (which  i.s  a  much  harder  case  than  this) 
the  party  may  be  outlawed  for  his  not  appearing,  and  then  he  is  liable  to  all  the  pains 
and  penalties,  as  much  as  in  the  case  of  a  conviction.  So  in  real  actions  if  the  tenant 
makes  a  second  default,  judgment  peremptory  is  given  for  the  demandant  to  recover. 
In  crimes  of  a  lessor  nature  than  treason  or  felony,  and  in  personal  actions,  the  out- 
lawry exposes  the  party  to  greater  punishment  than  if  he  had  appeared  and  been 
condemned  in  that  action  ;  for  he  forfeits  thereby  his  liberty,  goods  and  chattels, 
besides  other  disabilities  which  he  incurs.  In  corporations  if  a  member  of  the  body 
be  summoned,  and  do  not  appear,  he  may  lawfully  be  removed.  1  Vent.  19.  2  Keb. 
488.     1  Sid.  14.     2  Sid.  97. 

It  is  the  constant  practice  in  this  Court,  in  setting  aside  judgments,  granting 
attachments,  &c.  to  give  notice  to  the  party  to  come  and  make  his  defence,  and  if 
he  neglects  to  make  his  defence,  the  Court  proceeds  against  him. 

This  Act  of  Parliament  plainly  designed  a  summary  proceeding,  and  therefore  the 
proceedings  must  be  guided  according  to  the  summary  proceedings  allowed  in  this 
Court.  The  solemn  proceedings  of  the  law  before  a  man  shall  lose  his  life  or  lands 
need  not  be  followed  ;  and  yet  in  those  cases  the  judgment  is,  that  he  shall  forfeit 
his  life  or  lands,  not  for  the  crime  as  taken  pro  confesso,  but  the  judgment  is  really 
for  his  absence.  The  proceedings  therefore  against  a  man  in  his  absence  are  not 
against  the  common  law.  Many  Acts  of  Parliament  that  appoint  a  forfeiture  or 
penalty,  do  not  give  the  justices  power  to  bring  the  offender  before  [46]  them. 
There  are  many  offences  against  Acts  of  Pai'liament,  which  are  mere  non-feasances 
or  neglects,  as  not  putting  out  of  lights,  &c.  Now  to  require  the  offender  to  be 
brought  before   the  justices  and  detained,  will  be  a  strange  construction,  for  that 
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detainer  may  be  accounted  a  greater  punishment  than  the  forfeiture ;  and  if  in  such 
a  case  the  offender,  to  prevent  further  trouble,  would  send  the  forfeiture,  why  should 
not  that  be  a  sufficient  authority  for  the  justice  to  convict  him,  though  he  does  not 
appear  in  person  ?  To  compel  the  offender  to  appear  would  be  to  no  purpose ;  for  if 
he  does  appear,  the  justices  cannot  compel  him  to  make  a  defence. 

An  objection  was  made  to  the  summons,  that  it  does  not  particularize  the  place 
and  hour,  it  is  only  licet  summonitus  fiiit  ad  hoc  tempus  et  hunc  locum,  sed  defalt' 
fecit.  (Answer)  The  default  entered  by  the  justices  implies  the  summons  was  to 
appear  at  that  time  and  place,  for  otherwise  it  would  not  be  a  default ;  and  where 
the  Legislature  has  given  a  power,  we  will  presume  the  justices  pursue  that  power, 
unless  the  contrary  appears.  If  they  did  not  make  a  proper  summons,  they  are 
punishable  for  it  by  information.     Post,  678.     Rex  v.  Alinton,  Hil.  12  Geo. 

As  for  the  other  order  of  conviction,  whereby  it  appears  the  defendant  made  an 
attorney  to  defend  for  him  ;  we  think  that  is  certainly  good,  for  the  offender  may 
intrust  his  defence  with  another,  and  the  justices  cannot  enforce  him  to  appear  in 
person.     Orders  confirmed. 

Brampton  and  Crab. 

After  the  inquest  is  taken  by  default,  the  defendant  can  make  no  suggestion 

on  the  roll. 

After  a  verdict  for  the  plaintiff  in  an  indebitatus  assumpsit,  and  22  shillings 
damages  assessed,  the  defendant  came  into  Court,  and  suggested  upon  the  roll, 
"  quod  querens  nulla  misas  et  custagia  versus  ipsum  in  hoc  casu  super  veredietum 
illud  recuperare  debet,  sed  humillime  petit  idem  defendens  quod  misaj  et  custagia 
sua  per  ipsum  circa  defensionem  suam  in  hac  parte  expensa  per  judicium  hujus  curise 
juxtaformam  statuti  sibi  adjudicentur,  quia  dicit  quod,"  (setting  out  the  Act  of  3  Jac.  1, 
e.  15,  made  for  the  recovery  of  small  debts  in  the  City  of  London,  and  which  subjects 
the  plaintiff  to  lose  his  costs,  and  pay  costs,  where  the  parties  are  citizens,  and  the 
damages  under  40  shillings).  Then  the  defendant  avers,  that  at  the  time  of  making 
the  promises  in  the  declaration,  et  semper  abinde  hucusque,  he  was  and  is  a  freeman 
of  the  City  of  London,  residing  within  the  city,  (viz.  in  such  a  parish  [47]  and  ward) 
using  the  trade  of  a  cooper,  and  that  the  plaintiff  was  and  is  a  freeman  residing  within 
the  city,  viz.  &c.  using  the  trade  of  a  barber,  and  that  the  cause  of  action  arose 
within  the  jurisdiction  of  the  Court  of  Conscience,  which  was  held  every  Wednesday 
and  Saturday  every  week  since  the  time  of  the  promise.  He  likewise  avers,  that  he 
was  indebted  to  the  plaintitt"  in  no  more  than  22  shillings,  and  that  he  has  expended 
so  much  in  his  defence,  which  the  plaintiff  ought  to  pay,  juxta  formam  statuti  praed'. 

The  first  doubt  upon  this  suggestion  was,  whether  the  defendant  should  not  have 
made  it  before  the  cause  had  so  far  proceeded  as  to  a  verdict,  and  whether  it  was 
not  a  matter  pleadable  to  the  jurisdiction  of  the  Court:  but  upon  citing  a  case  of 
Fennel  v.  Wallis,  in  B.  R.  Mich.  9  W.  3,  where  after  verdict  for  30  shillings,  the 
defendant  made  such  a  suggestion,  which  was  argued  on  demurrer,  and  held  to  be 
well  suggested  after  a  verdict,  this  first  difficulty  was  got  over. 

But  then  it  was  objected,  that  it  appeared  the  inquest  was  taken  by  default,  and 
therefore  the  defendant  was  out  of  Court  as  to  all  purposes  but  having  judgment 
against  him.  After  a  default  there  can  be  no  repleader.  Salk.  216.  1  Mod.  Ca.  L 
Salk.  579.     2  Roll.  Abr.  430,  pi.  4. 

For  this  last  reason  the  Court  held,  that  the  defendant  could  not  be  received  to 
make  the  suggestion,  and  so  the  plaintiff  had  judgment  (1). 

(1)  Vide  instances  where  this  shall  be  suggested  on  the  roll;  where  the  Judge 
shall  certify  ;  and  where  it  must  be  pleaded.  Devenish  v.  Merlins,  post,  974.  Hicknian 
V.  Colley,  post,  1 1 20,  and  the  note.     See  also  Rex  v.  Poland,  post,  49. 
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[48]    Easter  Term,  3  Georgii  Regis.    In  B.  R. 

Thomas  Lord  Parker,  Chief  Justice.  Sir  Littleton  Powys,  Knt,  Sir  Robert  Eyre, 
Knt.,  Sir  John  Pratt,  Knt.,  Justices.  Sir  Edward  Northey,  Knt.,  Attorney  General. 
Sir  Williana  Thompson,  Knt.,  Recorder  of  London,  Solicitor  General. 

DoMiNUS  Rex  versus  Barnes. 

The  sessions  cannot  set  aside  the  assignment  of  an  apprentice  bound  out  by  the 
justices.  1  Sess.  Ca.  p.  114.  No.  110.  Gas.  of  Sett,  and  Rem.  p.  76.  No.  101. 
Foley  168,  S.  C. 

A.  is  bound  out  by  the  justices  to  B.  who  assigns  him  to  C.  and  the  sessions, 
reciting  the  special  matter,  adjudge  the  assignment  void,  and  order  him  to  be 
returned  to  B. 

Per  Curiam  :  The  sessions  had  no  power  to  judge  of  the  validity  of  a  deed,  or  to 
hinder  a  man  from  assigning  his  apprentice.  The  covenant  to  provide  for  him  is 
well  performed,  if  the  person  to  whom  he  is  bound  assigns  him  to  another  to  provide 
for  him.  And  apprentices  bound  out  by  justices  may  be  assigned  as  well  as  others. 
Wherefore  the  order  was  quashed  (I). 

(1)  Vide  ante,  10.     Post,  1115. 

[49]    Freshwater  versus  Eaton. 

On  a  recognizance  to  render  in  an  Inferior  Court,  if  the  proceedings  are  removed  into 

B.  R.  the  render  may  be  there. 

Scire  facias  on  a  recognizance  in  the  Marshal's  Court,  to  surrender  the  principal 
to  the  gaoler  of  the  Palace  Court,  if  he  should  be  condemned.  Error  of  that  judgment, 
and  affirmance,  and  upon  that  the  bail  rendered  the  principal  to  the  King's  Bench, 
the  whole  proceedings  being  removed  thither. 

Whitaker  Serjeant  insisted,  that  this  is  no  performance  of  the  condition. 

C.  J.  Upon  the  surrender  to  the  Marshal's  Court,  non  constat  to  the  officer  that 
there  is  any  charge  against  him  there,  and  by  that  means  he  will  be  discharged  ;  and 
if  he  be  surrendered  there,  he  must  be  removed  to  this  Court;  it  will  therefore  be 
least  trouble,  to  surrender  him  here. 

Eyre,  J.  The  render  ought  to  be  where  it  will  be  most  effectual. 

Pratt,  J.  A  condition  to  re-enfeoff  is  performed  by  lease  and  release,  Co.  Litt.  207  a. 
1  Rol.  Abr.  426.  Carter  88.  Plowd.  7  a.  156  b.  Condition  to  pay  money  is  performed 
by  causing  it  to  be  paid.  The  intent  of  the  condition  in  this  case  is  answered  by  the 
defendant's  being  in  prison  to  answer  the  plaintiff's  demand  ;  and  many  cases  of 
conditions  there  are,  where  the  law  has  never  required  a  strict  performance  according 
to  the  letter  of  the  condition,  provided  the  intent  of  the  condition  be  answered. 

Per  Curiam  :  The  render  is  good,  and  a  good  performance  of  the  condition  (1). 

(1)  Vide  Margrave  v.  Rogers,  2  Cro.  97. 

DoMiNUS  Rex  versus  Poland. 

Where  treble  costs  are  to  be  recovered  against  a  prosecutor  for  a  matter  not  appearing 
on  the  postea,  the  Court  will  give  leave  to  suggest  the  special  matter. 

Cheshyre  Serjeant  moved  for  treble  costs  against  the  prosecutor  of  an  indictment 
against  the  defendant  for  using  the  trade  of  a  glover,  upon  an  affidavit  that  he 
was  a  soldier,  and  disbanded  upon  the  peace  of  Ryswicke,  by  virtue  of  the  statute 
10  &  11  W.  3,  c.  11,  which  enacts,  "  that  the  soldiers'  time  shall  be  taken  as  if  actually 
served,  and  if  they  be  indicted  they  shall  be  acquitted  on  the  general  issue,  and 
recover  treble  costs." 
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[50]  The  doubt  in  this  case  was,  how  these  costs  should  be  come  at,  whether  by 
rule  of  Court  upon  the  affidavit,  or  by  a  suggestion  of  the  matter  upon  the  record  ; 
and  for  this  purpose  he  quoted  the  case  of  Walker  v.  Sir  Philip  Egertm,  Hilary  7  W.  3. 
There  the  defendant  was  collector  of  the  land-tax,  and  the  plaintiff  being  doubly 
taxed  as  a  nonjuror,  and  distrained,  brought  an  indebitatus  assumpsit  against  the 
collector  for  the  redemption-money.  And  though  nothing  of  this  appeared  upon 
record,  yet  on  affidavits  of  the  fact  the  Court  directed  a  suggestion  to  be  made,  "Quia 
constat  curiiB  super  examinationem  quod,  &e.  ideo  consideratum  est  that  the  nonsuit 
be  recorded,  and  the  defendant  recover  treble  costs." 

Bateman  v.  Wallis,  Trin.  9  W.  3,  in  B.  R.  Rot.  .588.  That  was  an  indebitatus 
assumpsit  for  a  cause  arising  in  Newcastle,  and  a  verdict  under  40s.  The  custom  of 
Newcastle  was  suggested,  that  the  plaintiff  should  not  recover,  but  pay  costs ;  and  so 
was  the  ease  of  Brampton  v.  Crahb,  Hil.  3  Geo.  (ante,  46).  Upon  the  authority  of 
which  cases  the  Court  ordered  a  suggestion  to  be  made,  not  quod  constat  curiae  super 
examinationem,  but  quod  constat  curiae  super  sacramentum  duorum  credibilium  testium 
quod,  &c.  and  then  award  the  costs.     Vide  2  Vent.  45,  contra. 

Woodcock  and  Elpington. 
How  the  penalty  against  the  marshal  on  8  &  9  W.  3,  c.  26,  shall  be  recovered. 

Darnall  Serjeant  moved  for  a  rule  for  501.  against  the  marshal  upon  the  statute 
8  &  9  W.  3,  c.  26,  for  not  giving  a  note  testifying  the  defendant's  being  in  his 
custody. 

Per  Curiam  :  The  statute  does  not  give  us  any  power,  it  only  says  501.  shall  be 
forfeited.  This  neglect  is  a  contempt  to  the  Court,  and  therefore  the  marshal  may 
be  punished  as  used  to  be  before  this  statute.  You  had  a  rule  for  him  to  own  his 
prisoner,  if  he  did  not  the  Court  punished  him  to  the  plaintiff's  satisfaction.  The 
statute  does  not  preclude  us  from  punishing  him,  but  only  gives  the  plaintiff  the  501. 
as  a  further  satisfaction.  The  penalty  may  be  recovered  by  bill  against  the  marshal, 
but  it  is  not  in  our  power  to  make  him  pay  it  in  a  summary  way.  The  chief  intent 
of  the  statute  was,  that  such  note  from  the  marshal  should  be  good  evidence  in  case 
of  an  escape,  to  prove  that  the  defendant  was  at  that  time  in  actual  custody.  Take 
a  rule  for  the  marshal  to  acknovv'ledge  his  prisoner. 

[51]    DoMiNUS  Rex  versus  The  Inhabitants  of  St.  Olaves  Jury. 

Cobler's  stall  no  inhabitancy  to  gain  a  settlement.  1  Sess.  Ca.  p.  115.  No.  112. 
Foley  172.  Ca.  of  Sett,  and  Rem.  pi.  106,  p.  80.  Bott  by  Conste,  2  vol.  564, 
pi.  500,  S.  C. 

A.  is  bound  to  B.  a  cobler,  who  keeps  a  stall  in  one  parish,  lies  in  another,  and 
the  boy  in  a  third,  and  the  sessions  adjudge  the  settlement  where  the  stall  is,  because 
the  service  was  there. 

Per  Curiam :  The  boy  has  gained  no  settlement  in  either  of  the  three  parishes, 
for  the  stall  is  not  sufficient  to  give  him  one,  the  master  lying  in  another  parish. 
Order  quashed  (1). 

(1)  The  order  seems  to  have  been  rightly  quashed,  as  the  settlement  was  adjudged 
to  be  where  the  stall  was  situated  :  but  that  the  boy  gained  a  settlement  where  he 
slept.  Vide  SioJce  Fleming  v.  Bury  Pomroi/,  ib.  pi.  504.  Rex  v.  St.  Peter's  on  the  Hill, 
ib.  pi.  505.     Eex  v.  Castleton,  Burr.  S.  C.  569.     Rex  v.  Charles,  ib.  706. 

Between  the  Pari.siies  of  St.  Andrew  and  St.  Brides. 

When  a  wife  marries  a  second  husband,  and  it  is  found  the  first  had  no  access  to  her 
for  a  long  time,  the  children  of  the  second  marriage  are  bastards,  and  the  wife's 
settlement  where  the  first  husband's  was.  2  Sess.  Ca.  p.  117.  No.  113.  Cases  of 
Sett,  and  Rem.  p.  77.     No.  102,  S.  C. 

Order  of  sessions  for  the  removal  of  a  wife  and  three  children  from  the  parish  of 
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St.  Andrew  to  the  parish  of  St.  Brides,  setting  forth,  that  A.  about  twenty-three  years 
since  married  B.  and  lived  with  her  five  years  in  the  ])arish  of  St.  Brides,  and  had  by 
her  four  children,  two  whereof  were  dead,  and  the  other  two  provided  for.  That  at 
the  end  of  five  years  he  went  away  from  her,  and  married  another  woman,  with  whom 
he  lived  somewhere  in  England  ;  but  that  he  never  saw  his  first  wife  B.  from  the  time 
of  his  going  away. 

B.  after  the  separation  (having  heard  nothing  for  a  long  time  of  A.)  married  a 
second  husband,  by  whom  she  had  eight  children  in  the  parish  of  St.  Andrew,  who 
all  went  by  the  name  of  the  second  husband,  five  of  them  are  dead,  and  the  other 
three  survive.  And  the  sessions  presuming  that  the  second  marriage  of  the  wife  is 
void  ab  initio,  adjudge,  that  her  settlement,  and  that  of  the  three  children,  is  in  the 
parish  of  St.  Brides,  where  the  first  husband  lived,  as  deeming  the  children  the 
legitimate  issue  of  the  first  marriage. 

The  Court  quashed  the  order  as  to  the  children,  and  confirmed  it  as  to  the  wife. 

First,  because  the  second  marriage  and  living  with  the  second  husband  in 
St.  Andrew's  was  void  ab  initio;  and  therefore  the  place  of  her  settlement  was 
where  the  first  husband  lived. 

Secondly,  it  being  adjudged  that  the  first  husband  had  no  access  for  seventeen 
years,  no  presumption  shall  be  admitted  but  that  these  are  the  children  of  the  second 
marriage;  and  they  not  being  born  in  the  parish  of  St.  Brides,  nor  having  ever 
inhabited  there  fortv  days,  can  have  no  settlement  in  St.  Brides. 

[52]  1  Roll.  Abr.  358,  pi.  1,  8,  pi.  4,  5.     Bract,  lib.  5,  fol.  417.     Co.  Litt.  123  b. 

2  Roll.  Abr.  356.  Cro.  Jac.  541.  Fleta,  lib.  1,  c.  15,  4,  5,  Bracton,  lib.  1,  c.  9. 
4  Co.  Litt.  244  a.  Salk.  123,  483.  7  H.  4,  9.  All  which  cases  were  quoted  to 
prove,  that  improbability  will  bastardize  the  issue,  and  therefore  it  was  argued  a 
fortiori,  that  impossibility,  which  was  found  in  this  case,  would  bastardize  also(l). 

(1)  Vide  Pendrell  v.  Pe-ndrell,  post,  925,  and  the  note. 

DoMiNus  Rex  versus  Foley  and  Harley. 

Trial  at  Bar  granted  upon  consideration  of  the  consequences  of  a  conviction 

upon  an  information. 

Information  for  taking  3s.  4d.  for  registering  a  warrant  of  attorney,  contrary  to 
the  Lottery-Act,  which  says,  it  shall  be  entered  without  fee  or  reward,  and  all  persons 
offending  shall  be  incapable  to  hold  any  place. 

The  defendants  moved  that  they  might  have  a  trial  at  Bar  ;  for  though  the  question 
seemed  very  short,  whether  they  took  the  fee  or  not ;  yet  the  consequence  was  very 
considerable,  the  defendants  are  auditors  for  life,  and  that  is  a  freehold  of  which  they 
will  be  divested  by  a  conviction  upon  this  information.  Pasch.  9  Annas,  Eegina  v. 
Harcourt,  scire  facias  to  repeal  letters  patents,  and  there  a  trial  at  Bar  was  had. 
Sid.  420.  The  Crown  it  is  true  may  sue  any  where,  but  when  they  have  commenced 
their  suit,  it  is  in  the  power  of  the  Court. 

On  the  other  side  it  was  insisted,  that  the  Court  could  not  take  notice  of  what 
would  be  the  consequences  of  a  conviction  ;  that  the  question  was  short,  and  the 
onus  probandi  upon  the  Crown,  who  might  tiy  it  where  they  pleased. 

Powys,  Eyre  and  Pratt,  were  for  a  trial  at  Bar  ;  but  the  Chief  Justice  said  the 
defendants  ought  not  to  pray  a  trial  at  Bar  in  an  issuable  term.  A  trial  at  Bar  was 
granted  for  next  term. 

Stutter  versxts  Freston.     In  C.  B. 

Churchwardens.     1  Burn.  Eoc.  Law.  372,  4th  ed. 

Prohibition  was  granted  to  the  Spiritual  Court,  where  it  was  libelled  against  the 
defendant,  for  not  appearing  to  take  upon  him  the  office  of  churchwarden,  though 
thereunto  appointed  by  the  Ordinary.  And  it  was  held,  that  though  the  parishioners 
and  parson  neglect  for  ever  so  long  to  chuse  churchwardens,  yet  the  Ordinary  has  no 
jurisdiction ;  for  churchwardens  were  a  corporation  at  common  law,  and  they  are 
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different  from  questmen,  who  were  the  creatures  of  the  Reformation,  and  came  in  by 
canon  [53]  law.  The  89th  and  90th  canons  say  that  churchwardens  shall  be  chosen 
by  the  parson  and  parishioners,  and  if  they  disagree,  then  one  by  the  parson  and  the 
other  by  the  parishioners,  et  alioquin  non  erunt.  Per  Curiam  :  The  proper  way  is  to 
take  a  mandamus  e  B.  R. 

Denny  versus  Ashwell.    In  C.  B. 

Cannot  marry  wife's  niece. 

A  prohibition  was  denied  to  a  suit  in  the  Spiritual  Court  for  marrying  his  wife's 
sister's  daughter,  though  cases  were  quoted  where  such  a  marriage  has  been  held 
lawful.  Moor  907.  2  Keb.  551.  1  Sid.  434.  1  Mod.  25.  2  Lev.  254,  contra. 
2  Vent.  12(1). 

(1)  So  Ellerton  et  Ux'  v.  Gasirell,  Com.  Rep.  318.  Co.  Litt.  135  a.  Contra  sed  vide 
note  1,  ed.  Harg.  and  Burn's  Ecc.  Law,  4th  ed.  205,  et  seq.  Gibs.  412. 

Sir  Robert  Salisbury  Cotton  and  Davies.     In  B.  R. 

Where  a  power  of  election  is  vested  in  a  set  number,  quorum  A.  and  B.  to  be  two, 
their  presence  only  is  requisite,  and  not  their  consent. 

Upon  non  fuit  electus  returned  to  a  mandamus  to  swear  the  plaintiff  a  capital 
burgess  of  Denbigh,  the  jury  find  a  special  verdict,  that  by  the  charters  there  are  to 
be  two  bailiffs,  two  aldermen,  and  twenty-five  capital  burgesses ;  and  the  direction 
how  the  capital  burgesses  are  to  be  elected  is  in  these  words:  "And  if  it  happen  any 
of  the  said  capital  burgesses  to  die,  or  be  removed,  then  it  shall  be  lawful  for  the 
bailiffs,  aldermen  and  capital  burgesses  foi'  the  time  being,  or  the  major  part  of  them, 
Quorum  unum  ballivorum  et  unura  aldermaiinorura  duos  esse  voluraus,  to  elect 
another."  That  24  June  1  Geo.  there  was  a  vacancy  by  the  death  of  J.  S.  and 
Michaelmas-Day  following  the  bailiffs,  aldermen  and  burgesses  met  and  proceeded 
to  an  election.  That  the  two  bailiffs  and  the  major  part  of  the  capital  burgesses  gave 
their  votes  for  the  plaintiff,  and  the  two  aldermen  and  the  residue  of  the  capital 
burgesses  voted  for  another. 

Lutwyche  pro  quer'  argued,  that  the  question  in  this  case  is  only,  whether  upon 
the  words  of  the  clause,  Quorum  unum  ballivorum  et  unum  aldermannoium  duos  esse 
volumus,  the  consent  of  one  bailiff  and  one  alderman  to  every  election  be  requisite, 
to  make  it  good.  And  he  took  the  negative  of  the  question ;  and  argued,  that  the 
charter  only  required  their  presence  ;  for  if  it  should  be  thought  that  the  election 
cannot  be  without  their  consent,  it  would  be  in  a  manner  to  vest  the  whole  power  of 
election  in  them  two  ;  which  the  charter  never  intended.  In  the  common  case  of  a 
Quarter  Sessions  a  justice  of  the  quorum  must  be  one,  but  yet  the  act  of  the  majority 
binds  him.     1  Inst.  250.     1  Roll.  Abr.  514.     Hob.  211. 

[54]  Cheshyre  Serjeant  contra.  Unless  there  be  one  bailiff  and  one  alderman 
consenting,  there  can  be  no  election.  What  signifies  their  presence,  if  they  disavow 
the  election  ?  There  is  Serjeant  IFhitaker's  case,  Hil.  3  Anna3,  Salk.  434.  By  the 
Charter  of  Ipswich  power  is  given  to  the  bailiffs,  burgesses  and  commonalty  to  remove 
the  recorder,  quorum  the  two  bailiffs  duos  esse  volumus.  Upon  a  madamus  to  restore 
Serjeant  Whitaker,  they  return,  that  he  was  removed  by  the  bailiffs,  burgesses  and 
commonalty,  the  two  bailiffs  being  present;  and  it  was  objected  and  adjudged  that 
their  consent  was  as  necessary  as  their  presence  (1).  3  Mod.  3.  If  they  are  present 
and  dissent,  how  can  the  election  be  said  to  be  by  them  1 

C.  J.  This  is  like  the  case  of  The  City  of  London,  where  the  mayor,  and  common 
council  have  power  to  do  acts  ;  and  yet  the  act  of  the  majority  of  the  common  council 
is  good,  though  the  mayor  dissents.  In  this  case  there  is  nothing  required  but  the 
presence  of  one  bailiff  and  one  alderman  at  every  election,  and  they  have  no  negative 
voices  ;  to  which  the  rest  of  the  Court  agreed,  and  a  peremptory  mandamus  was 
granted. 

(1)  This  is  a  mis-statement :  the  report  in  Salk.  says,  that  the  Court  held,  that 
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though  the  bailiffs  were  only  said  to  be  present,  they  should  be  intended  to  be 
consenting  either  actually  or  as  included  in  the  major  part.  And  according  to  the 
report  of  the  same  case  2  Ld.  Itaym.  1236,  1237,  it  was  held  that  their  consent  was 
not  necessary.     Vide  also  Holt  443,  S.  C. 


Newman  versus  Holdmyfast.     Mic.  3  Geo.  Rot.  194. 
Ejectment  lies  pro  communia  pasturse  generally,  if  joined  with  other  lands  (1). 

Ejectment  for  lands,  ac  etiam  pro  coramunia  pasture.  And  after  verdict  for  the 
plaintiff,  it  was  moved  in  arrest  of  judgment,  that  it  ought  to  have  been  raentioneil, 
what  sort  of  common  :  because  an  ejectment  will  not  lie  for  all  sorts,  such  as  common 
pur  cause  de  vicinage.  And  that  a  commoner  cannot  maintain  trespass,  and  much 
less  ati  ejectment.  And  Co.  Litt.  4  b.  Bro.  Common  24.  Trespass  213.  Yel.  143. 
Cro.  Car.  492.     1  Lev.  212,  were  cited. 

Sed  per  Curiam  :  After  a  verdict  it  shall  be  intended  to  be  such  common  for  which 
an  ejectment  will  lie,  as  common  appendant  or  appurtenant.  And  the  general  expres- 
sion of  common  must  relate  to  that  which  is  most  usual,  just  as  the  word  tenure 
imports  a  tenure  in  socage.  Fines  and  recoveries  are  de  communia  pasturoe  generally, 
1  Cro.  301.  3  Keb.  738.  1  Jon.  315.  Mich.  1  Geo.  Cave  v.  Hunt,  in  the  Exchequer 
Chamber,  this  objection  was  over-ruled.  He  that  has  possession  of  the  land  has 
possession  of  the  common,  and  the  sheriff  by  giving  possession  of  one,  executes  his 
writ  as  to  the  other. 

N.B.  This  was  not  a  motion  in  arrest  of  judgment,  but  came  from  C.  B.  by  writ 
of  error  to  B.  R.  where  the  judgment  was  affirmed. 

(1)  So  also  it  lies  "  for  so  many  messuages  and  so  many  acres  of  land,  with  common 
of  pasture  cum  pertinentiis."     Baker  v.  Boe,  Cas.  temp.  Hard.  127. 


[55]    Trinity  Term,  3  Georgii  Regis.    In  B.  R. 

Thomas  Lord  Parker,  Chief  Justice.  Sir  Littleton  Powys,  Knt.,  Sir  Robert  Eyre, 
Knt.,  Sir  John  Pratt,  Knt.,  Justices.  Sir  Edward  Northey,  Knt.,  Attorney  General. 
Sir  William  Thompson,  Knt.,  Recorder  of  London,  Solicitor  General. 

Dominus  Rex  versus  Major',  &c.  Norwic'. 

When  a  mandamus  is  directed  to  those  that  have  and  those  that  have  not  a  right, 
the  Court  will  supersede  it.     Cited  And.  180.     Salk.  699,  701,  433. 

Page  Serjeant  moved  for  a  supersedeas  to  a  mandamus  directed  to  the  mayor, 
aldermen  and  common  council,  to  go  to  the  election  of  a  town  clerk,  upon  an  affidavit 
that  the  writ  was  mis-directed  ;  for  it  was  neither  to  the  corporation  by  the  corporate 
name,  nor  to  the  mayor  and  aldermen  only,  in  whom  the  right  of  election  was.  And 
the  Court  said,  they  would  not  expect  a  return  to  this  writ,  which  was  directed  to  the 
common  council,  who  had  no  right,  but  grant  a  supersedeas  quia  improvid^  emanavit. 
But  upon  proposals  of  trying  the  right  in  a  feigned  issue,  no  supersedeas  went. 


[56]    Dominus  Rex  versus  Percivall  &  Al'. 

The  sessions  may  by  virtue  of  43  Eliz.  charge  parishes  out  of  the  hundred  towards 
the  maintenance  of  the  poor  within  that  hundred,  before  two  justices  have  adjudged 
that  the  hundred  is  not  able.  Salk.  480.  Foley  43.  1  Sess.  Ca.  p.  120,  No.  114. 
S.  C.  by  the  name  of  Fishel  v.  Angor,  and  more  full. 

Order  of  sessions  reciting,  that  the  parish  of  A.  is  not  able  to  maintain  its  own 
poor,  nor  any  other  parish  within  the  hundred  to  contribute ;  therefore  the  justice 
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at  the  sessions  tax  other  parishes  in  another  hundred  within  the  same  county  to  the 
relief  of  the  poor  of  the  parish  of  A. 

Reeve  moved  to  quash  it,  and  insisted  that  the  43  Eliz.  c.  2,  §  3,  gives  no  authority 
to  the  sessions  to  charge  people  out  of  the  hundred,  till  two  justices  have  inquired 
whether  any  parish  in  the  hundred  can  contribute.  The  first  application  to  be  to  two 
justices,  and  the  second  to  the  sessions. 

C.  J.  I  do  not  see  to  what  purpose  it  would  be  for  the  two  justices  to  make  an 
order,  only  to  adjudge  that  no  parish  within  the  hundred  is  able  to  contribute.  We 
will  presume  the  sessions  is  satisfied  of  that,  and  if  the  two  justices  should  make  such 
an  adjudication,  yet  the  sessions  must  inquire  into  the  truth  of  it ;  and  if  no  order 
appears  which  charges  any  parish  within  the  hundred,  it  is  a  sufficient  ground  for  the 
sessions  to  act.  This  is  like  the  case  of  apprentices  bound  out  by  justices  :  for  there, 
if  there  be  any  disagreement,  the  master  and  servant  may  go  before  two  justices  to 
make  an  end  between  them,  and  if  the  justices  cannot,  then  to  the  sessions  :  but  yet 
it  has  never  been  held,  but  that  the  sessions  have  an  original  jurisdiction,  and  the 
parties  are  intitled  to  be  heard  at  the  sessions,  tho'they  never  went  before  two  justices. 
Salk.  67,  68.  1  Vent.  174.  Salk.  491.  In  this  case  if  the  justices  had  charged  any 
parish  within  the  hundred,  that  would  have  stopped  the  sessions  from  proceeding  ; 
and  the  sufficiency  of  the  hundred  depends  on  this,  whether  two  justices  have  ever 
charged  the  hundred.  If  the  two  justices  do  not  think  the  hundred  able,  (that  is) 
if  they  do  not  adjudge  it  so.  If  two  justices  should  adjudge  the  hundred  not  able, 
yet  if  other  two  justices  adjudge  the  contrary,  their  charge  would  be  good,  and  the 
sessions  be  ousted  of  their  jurisdiction  notwithstanding  the  first  adjudication. 

Eyre  J.  Here  are  two  jurisdictions,  that  of  the  two  justices,  and  that  of  the  sessions, 
and  both  are  original  jurisdictions.  They  are  dift'erent  in  all  respects,  for  the  two 
justices  have  no  power  out  of  the  hundred,  nor  the  sessions  within  it.  There  need 
be  no  appeal  from  an  adjudication  of  two  justices,  for  that  would  be  to  appeal  from 
a  nullity.     Order  confirmed. 

[57]    The  Parishes  of  South  Sydenham  and  Lamerton. 

Taking  an  entire  tenement  of  101.  per  annum  gains  a  settlement  though  it  lies  in  two 
parishes;  aliter  of  two  distinct  tenements,  making  together  101.  per  annum  in 
different  parishes.  1  Sess.  Ca.  p.  122,  No.  115.  Ca.  of  Sett,  and  Rem.  p.  77,  No.  103. 
Foley  93.     19  Vin.  Ab.  388,  pi.  9.     10  Mod.  388,  S.  C. 

Order  of  two  justices  for  the  removal  of  A.  and  his  wife  from  the  parish  of 
Lamerton  to  the  parish  of  South  Sydenham,  wherein  the  case  was  specially  stated, 
that  about  27  years  since  the  mother-in-law  of  A.  dying,  he  entered  into  a  term  of 
years  in  South  Sydenham  in  the  right  of  his  wife,  and  lived  upon  it  two  years,  but 
never  took  out  administration  to  the  mother. 

That  at  the  end  of  two  years  he  removed  to  Lamerton,  and  took  a  lease  for  99 
years,  determinable  upon  three  lives,  at  the  yearly  rent  of  71.  10s.  whereof  41.  10s. 
lay  in  South  Sydenham,  and  the  residue,  and  also  the  messuage,  lay  in  Lamerton, 
where  A.  has  lived  for  25  years.  That  the  premisses  were  of  the  yearly  value  of  131. 
but  in  regard  71.  10s.  rent  only  was  reserved,  and  41.  10s.  of  that  lay  in  South 
Sydenham,  and  he  had  formerly  lived  there  two  years;  therefore  the  justices  adjudge 
the  settlement  to  be  there. 

Glyde  Serjeant  moved  to  quash  it,  for  a  man  may  have  a  right  to  several  settle- 
ments, and  yet  be  settled  in  one  only.  The  right  of  administration  gave  him  no 
settlement  in  South  Sydenham,  for  there  must  be  an  actual  administration. 

Reeve  contra.  The  term  is  but  a  chattel,  to  which  he  is  intitled  without  administra- 
tion. The  settlement  was  good  at  South  Sydenham,  but  the  question  is,  whether  he 
has  since  gained  any  at  Lamerton.  The  statute  13  &  14  Car.  2,  c.  12,  requires  him 
to  take  a  tenement  of  the  yearly  value  of  101.  what  the  value  is,  must  be  adjudged  by 
the  rent  reserved,  and  that  is  only  71.  10s. 

C.  J.  If  Lamerton  be  a  good  settlement,  the  order  is  wrong.  The  quantity  of 
the  rent  is  not  material,  but  the  value  of  the  land.  A  tenant  often  pays  a  fine,  and 
thereby  lowers  the  rent,  and  yet  the  land  is  of  equal  value.     And  if  a  man  should 
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out  of  kindness  settle  another  in  a  tenement  of  101.  per  annum  value,  reserving  no 
rent,  yet  that  will  not  alter  the  case(l). 

The  only  difficulty  is,  that  there  is  not  in  this  case  101.  per  annum  in  one  single 
parish.  As  to  that  I  am  of  opinion,  that  if  such  a  person  as  this  should  take  a 
tenement  of  81.  per  annum  in  one  parish,  and  another  of  .31.  per  annum  in  a  different 
parish,  that  would  not  gain  him  a  settlement  in  either  (2)  but  if  the  tenement  he  intire, 
and  the  house  in  one  parish  (as  this  case  is)  and  part  of  the  land  in  another;  yet  this 
may  properly  be  called  a  tenement  of  101.  per  annum  in  that  parish  where  the  house 
is.  The  law  presumes  that  a  person  capable  to  be  entrusted  with  the  management 
of  101.  per  ainium  is  not  likely  to  become  charge-[58]-able ;  but  is  able  to  maintain 
himself.  Two  distinct  tenements  in  two  parishes,  making  together  101.  per  annum, 
will  give  no  settlement.  But  it  seems  to  me  to  be  otherwise  where  the  tenement  is 
intire. 

Eyre  J.  accord. 

Pratt  J.  This  man  has  fully  satisfied  the  words  of  the  Act  of  Parliament.  The 
mischief  was,  that  the  poor  went  to  the  parishes  where  were  the  best  common  and 
privileges ;  and  when  they  had  consumed  that  removed  to  another.  The  only  way 
to  remedy  this  was,  to  send  them  back  again.  Though  part  of  the  101.  per  annum 
lies  in  one  parish,  and  part  in  another,  yet  the  man  is  not  a  whit  the  poorer,  or  less 
able  to  provide  for  himself.  There  are  considerable  farmers  who  do  not  rent  101.  per 
annum  in  any  one  parish,  and  it  would  be  hard  to  adjudge  that  therefore  they  gain 
no  settlement. 

Per  Curiam :  The  settlement  is  at  Lamerton,  and  therefore  the  order  of  removal 
to  South  Sydenham  must  be  quashed  (3). 

(1)  Rex  V.  St.  Mathews  Bethnal  Green,  Burr.  S.  C.  574.  Rex  v.  Bilsdale,  Kirkham, 
3  Burn's  Just.  523,  ace.  Vid.  also  the  opinion  of  Buller  J.  in  Rex  v.  Fillongley, 
1  Term  Rep.  458. 

(2)  Rex  V.  Sandwich,  Burr.  S.  C.  44.  Rex  v.  St.  Lawrence,  ib.  588.  Rex  v.  St. 
Margaret  Fish  Street,  ib.  677.     Rex  v.  Fillongley,  1  Term  Kep.  458,  contra. 

(3)  St.  John's  Hertford,  and  Amwell,  post,  529.  Elsiead  and  Holliburne,  post, 
849,  S.  P. 

DoMiNUS  Rex  versus  Ballivos  de  Morpeth. 

Mandamus  lies  to  restore  a  school-master  of  a  grammar-school  founded  by 

the  Crown  (1). 

Mandamus  to  restore  A.  to  the  office  of  under-schoolmaster  of  a  grammar  school 
at  Morpeth,  vel  causam  nobis  significetis :  and  the  writ  sets  forth,  that  King  Edward 
the  Sixth  founded  this  school,  and  appointed  that  there  should  be  two  masters  and  an 
usher  imperpetuum. 

Return,  that  at  the  time  of  publishing  the  Act  primo  of  His  Majesty's  reign  the 
said  A.  was  under-school-master,  and  that  he  never  took  the  oaths  by  the  Act  appointed 
to  be  taken  ;  ratione  cujus  he  became  incapable,  and  therefore  they  cannot  restore 
him. 

Lutwyche.  This  is  an  improper  return.  The  writ  suggests  a  possession  and 
expulsion,  and  therefore  they  ought  to  lay  the  reasons  of  turning  him  out  before  the 
Court.     There  does  not  so  much  as  a  power  of  turning  him  out  appear. 

Bootle  contra.  The  writ  does  not  command  them  to  shew  cause  why  they  turned 
him  out,  but  only  to  restore  him,  or  shew  cause.  [59]  By  the  words  of  the  statute 
he  is  ipso  facto  deprived  upon  a  neglect  to  take  the  oaths  ;  so  no  formal  expulsion 
was  requisite.     Show.  274.     4  Mod.  52. 

A  mandamus  does  not  lie  in  this  case.  Mandamus's  are  granted  to  restore  people 
to  publick  offices,  where  the  administration  of  justice  is  concerned  ;  and  if  the  place 
be  a  freehold,  the  party  aggrieved  may  have  an  assize ;  if  of  a  lesser  nature,  an  action 
for  the  special  damage.  Mich.  2  Ann.  Faughan's  case.  A  mandamus  to  restore  him 
to  the  office  of  prover  of  guns  in  the  Tower  was  denied,  because  of  a  private  nature : 
and  Holt  C.J.  said  a  mandamus  would  not  lie  to  restore  a  register  of  an  Ecclesiastical 
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Court,  Show.  252.  3  Mod.  335.  Show.  217,  261,  251.  Mandamus  denied  for  a 
proctor  of  Doctor's  Commons.  And  in  1  Sid.  169,  foi'  a  steward  of  a  court  baron  ;  and 
in  Stiles  458,  for  an  usher.  1  Sid.  40,  29,  71.  1  Keb.  5,  and  in  Show.  74,  for  a 
fellow  of  a  college.     Vide  1  Vent.  143. 

Lutwyche  replied.  Though  it  may  not  lie  for  a  master  of  a  private  school ;  yet  it 
will  for  this,  which  is  a  free  grammar  school  founded  by  the  Crown.  The  education 
of  youth  concerns  the  publick,  and  therefore  the  masters  are  required  to  take  the 
oaths.  A  mandamus  was  granted  for  the  clerk  of  St.  Dunstan's;  and  in  1  Vent.  143, 
153,  for  a  sexton  and  scavenger  (2).  And  it  will  be  no  answer  to  say,  that  an  assize 
or  an  action  may  be  brought ;  for  the  Court  grants  mandamus's  every  day  for  freeholds, 
and  the  party  has  his  election  which  remedy  to  take. 

C.  J.  This  is  of  a  publick  nature,  being  derived  from  the  Crown.  I  think  the 
defendants  were  not  obliged  to  shew  cause  why  they  turned  him  out,  but  only  why 
they  do  not  restore  him.  But  still  this  return  is  insufficient :  it  is  only  that  he  did  not 
take  the  oaths  in  actu  prfod'  meiitionat' ;  now  he  is  not  obliged  to  take  the  Scotch 
oath.  They  should  have  said,  that  he  did  not  take  the  oaths  of  allegiance,  abjuration 
and  supremacy,  or  the  oaths  required  to  be  taken  by  a  school-master.  The  Act  excepts 
officers  in  the  Fleet,  t%c.  and  therefore  it  should  appear  he  is  not  excepted  :  for  the 
party  having  no  opportuin'ty  to  plead  in  this  case,  the  return  ought  to  be  certain  to 
every  intent.  And  though  we  grant  a  peremptory  mandamus,  that  will  not  be  final ; 
for  if  he  has  not  qualified  himself,  he  is  ipso  facto  deprived,  and  our  granting  a 
mandamus  will  have  no  effect. 

Eyre  J.  All  that  is  set  forth  in  this  return  may  be  true,  and  yet  this  man  no  ways 
disqualified.  In  the  case  of  a  parish  clerk  we  granted  a  mandamus  upon  solemn 
debate  (3).     A  peremptory  mandamus  was  granted. 

(1)  Vide  The  Protector  and  Crafmd,  Stil.  457.  Rex  v.  Rushworth,  2  Keb.  287. 
The  distinction  taken  here  by  the  counsel  as  to  a  mandamus  being  grantable  to 
restore  to  a  publick,  but  not  to  a  private  office,  seems  not  to  be  law,  and  it  appears 
to  be  now  established  that  a  mandamus  lies  to  restore  to  any  office,  of  which  the 
holder  is  dispossessed,  and  which  draws  after  it  temporal  and  certain  rights,  provided 
the  party  has  no  other  specific  remedy. — Vide  Rex  v.  Bloore,  2  Burr.  1043.  Rex  v. 
Baker,  3  Burr.  1265. 

(2)  Vide  Rex  v.  Baker,  3  Burr.  1267.  Rex  v.  Mayoi-  of  London,  2  Term  Rep.  177, 
and  the  note. 

(3)  Rex  v.  Rector  of  St.  Annes,  3  Burr.  1877. 


[60]      KiTSON   AND  FAGG. 

Under-sheriff's  clerk  cannot  assign  a  bail-bond.     10  Mod.  288,  S.  C. 

Upon  a  case  at  the  assizes  the  question  was,  whether  a  bail-bond  was  well  assigned 
by  the  under  sheriff's  clerk. 

Parker  C.J.  said,  he  had  had  the  advice  of  all  his  brothers,  and  they  were  of 
opinion,  that  an  under-sheriff'  himself  might  assign  a  bail-bond  in  the  name  of  the 
high-sheriff,  it  having  been  the  constant  practice  ever  since  the  Statute  4  &  5  Ann. 
but  that  if  the  assignment  was  neither  by  the  high-sheriff  nor  his  under  sheriff",  it 
would  not  be  good  ;  and  that  being  the  present  case,  the  defendant  had  judgment  (1). 

(1)  "This  case  was  denied  to  be  law  (as  here  reported)  by  Lord  Mansfield  in  the 
case  of  Harris  v.  Ashley,  sittings  in  Middlesex,  Mich,  term  30  Geo.  2,  B.  R.  Where 
the  assignment  was  under  the  seal  of  office,  and  was  made  by  the  under-sh6riff"'s  clerk, 
in  his  office,  and  that  appeared  to  be  the  usual  practice  of  making  such  assignment; 
and  in  French  v.  Arnold,  Trin.  5  Geo.  3,  this  case  of  Harris  v.  Ashlci/  being  mentioned, 
Lord  Mansfield  said  he  had  mentioned  it  before  he  had  determined  it,  to  Mr.  J. 
Denison,  and  afterwards  to  the  other  Judges  of  the  Court,  and  they  concurred  with 
them  in  opinion  that  the  bond  was  well  assigned."     MSS. 
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Parishes  of  St.  Mary  Colechurch  and  Radcliffe. 

Apprentice  gains  a  settlement  where  he  lies.  1  Sess.  Ca.  p.  123,  No.  1 16.  Ca.  of  Sett, 
and  Rem.  105.  Fortesc.  306.  Const's  Bott,  2  vol.  563,  pi.  501,  S.  C.  Ante,  51. 
F.  N.  B.  160  b.     2  Inst.  122. 

A.  is  bound  apprentice  to  a  sea-faring  man,  and  served  him  for  a  quarter  of  a  year 
in  the  day-time  on  land,  in  the  parish  of  St.  Mary  Colechurch,  but  lay  every  night 
on  shipboard  in  Radcliffe.  But  the  justices  apprehending  the  settlement  to  be  where 
the  service  was,  send  him  thither. 

Corbett  moved  to  quash  this  order ;  and  likened  it  to  the  case  of  the  cobler 
last  terra. 

C.  J.  A  man  properly  inliabits  where  he  lies ;  as  in  the  case  where  the  house  is  in 
two  leets,  he  is  to  be  summoned  to  that  in  which  his  bed  is.     Order  quashed  (1). 

(1)  But  that  he  would  gain  a  settlement  by  40  days  service  and  residence  on 
board  a  ship  which  is  within  a  parish,  that  is  its  proper  home.  Vide  Rex  v.  Barton 
Bradslock,  Burr.  S.  C.  531. 

Crossier  and  Ogleby. 

Goods  taken  in  intestate's  life  and  kept  till  his  death,  though  used  afterwards, 
is  a  trover  and  conversion  in  the  intestate's  life. 

Trover  by  an  administrator  for  rum  taken  and  converted  in  the  intestate's  life. 
Upon  evidence  it  appeared,  that  the  rum  was  taken  in  the  intestate's  life,  but  not 
used  till  after  his  death.  And  the  question  was,  whether  this  evidence  of  not  using 
it  till  the  administrator's  time  would  not  overthrow  the  declaration  of  a  conversion  in 
the  intestate's  life. 

Sed  per  Curiam  :  The  time  of  using  the  rum  lay  in  the  breast  of  the  defendant, 
who  ought  to  have  disclosed  that  matter  by  his  plea :  and  the  taking  in  the  life  of  the 
intestate,  and  keeping  it  till  his  death,  is  a  trover  and  conversion  sufficient  to  maintain 
this  declaration.  Wherefore  the  plaintiff  had  judgment,  this  being  a  point  reserved 
at  Nisi  Prius. 

[61]    Dryer  versus  Mills  &  Al'. 

At  Nisi  Prius  in  Middlesex,  coram  Parker  C.J. 

On  not  guilty  cannot  give  evidence  of  taking  the  goods  as  a  deodand. 

Trespass  for  taking  materials  of  a  house;  not  guilty  pleaded  ;  and  the  C.  J.  would 
not  admit  the  defendant  to  give  evidence  of  taking  the  goods  as  a  deodand,  because 
he  might  have  justified,  and  then  the  plaintiff  would  have  had  an  opportunity  to  give 
an  answer  to  it. 

Dix  versiis  Brookes. 

Baron  may  bring  trespass  for  entering  his  house  and  beating  his  wife. 

Cited  Fort.  378. 

The  plaintiff  declares,  that  the  defendant  broke  and  entered  his  bouse,  and  assaulted 
his  wife.  After  verdict  for  the  plaintiff'  it  was  moved  in  arrest  of  judgment,  that  the 
wife  should  have  joined  in  this  action,  and  by  her  not  joining  the  defendant  pays 
damages  to  the  husband,  and  yet  the  action  for  the  assault  will  survive  to  the  wife, 
and  so  the  defendant  be  doubly  charged.  Besides,  that  here  is  no  laying  per  quod 
consortium  amisit,  to  intitle  the  baron  only  to  sue  and  exclude  the  wife.  Yelv.  89. 
Godb.  369. 

E  contra  it  was  insisted,  that  the  breaking  and  entering  the  house  was  the 
cause  of  action,  and  the  beating  the  wife  alledged  only  in  aggravation  of  damages : 
and  if  that  had  not  been  alledged,  it  might  have  been  given  in  evidence  under  the 
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alia  enormia.     1   Keb.   787.     1   Sid.    225.     2  Cro.    664.     1   Mod.    Ca.    127.     Salk. 
119,  642. 

Et  per  Curiam :  The  plaintiff  may  join  that  in  his  declaration  to  aggravate 
damages,  for  which  he  singly  could  not  recover,  and  the  party  injured  have  his 
separate  action.  As  in  the  common  case  of  trespass  for  beating  a  servant,  per  quod 
servitium  amisit;  both  master  and  servant  may  recover.  And  in  the  case  of  Newnam 
V.  Smith  it  was  held,  that  the  plaintiff  might  alledge  the  beating  his  daughter  in 
aggravation  of  damages.     Salk.  642.     The  plaintiff  had  judgment  (1). 

(1)  Eead  v.  Marshal,  Fort.  377.     8  Mod.  26,  S.  P.     Bull.  L.  N.  P.  21. 

[62]    DoMiNus  Eex  versiis  Episcopum  Miden.  in  Hibernia. 

Intr.  Trin.  12  Ann.  Eot.  290. 

The  Statutes  of  Jeofails  extend  to  suits  by  the  Crown  in  quare  impedit. 

In  a  quare  impedit  brought  by  the  Crown,  the  original  writ  was  returnable  at  a 
general  return,  and  the  venire  at  a  day  certain  ;  and  it  was  insisted  to  be  error, 
because  throughout  the  cause  the  process  should  be  uniform. 

Sed  per  Curiam  :  This  is  not  a  discontinuance,  but  a  miscontinuance  (post,  947), 
which  is  helped  by  32  H.  8,  c.  30,  and  though  the  King  is  a  party,  yet  in  these  his 
civil  suits  the  Statutes  of  Jeofails  extend  to  the  Crown.     The  judgment  was  affirmed. 


[63]    Michaelmas  Term,  4  Georgii  Regis.    In  B.  R. 

Thomas  Lord  Parker,  Chief  Justice.  Sir  Littleton  Powys,  Knt.,  Sir  Robert  Eyre,  Knt., 
Sir  John  Pratt,  Knt.,  Justices.  Sir  Edward  Northey,  Knt.,  Attorney  General.  Sir 
William  Thompson,  Knt.,  Recorder  of  London,  Solicitor  General. 

Anonymous. 

Mandamus. 

The  Court  refused  to  grant  a  mandamus  to  justices  to  make  a  rate,  to  reimburse 
two  of  the  inhabitants  their  charges  in  defence  of  an  indictment  for  not  repairing  a 
bridge  (1). 

(1)  See  14  Geo.  2,  c.  33.  Rex  v.  The  Inliaiiitants  of  Essex,  4  Term  Rep.  595.  Nol. 
Rep.  56,  S.  C. 

Cork  versus  Baker.     Ante,  34. 

The  defendant  having  brought  a  writ  of  error  of  a  judgment  in  C.  B.  assigned 
for  error  a  clausum  fregit  original,  and  took  out  a  certiorari  to  verify  his  errors.  The 
custos  brevium  of  the  Common  Pleas,  instead  of  certifying  the  original,  returned  that 
there  was  such  a  writ  in  his  office,  but  that  the  plaintiff' in  the  original  action,  having 
entered  a  ne  recipiatur,  he  could  not  file  the  original,  and  consequently  could  not 
return  it. 

[64]  Upon  this  the  plaintiff  in  error  applied  to  this  Court.  And  a  rule  was  made, 
for  Mr.  Yates,  the  deputy  custos  brevium,  to  attend.  And  after  counsel  had  been 
heard  on  both  sides,  the  Court  delivered  their  opinions. 

C.  J.  This  practice  of  entering  a  ne  recipiatur  is  very  new,  and  in  my  opinion  very 
absurd.  There  may  indeed  bo  some  colour  to  say,  that  if  the  plaintiff  neglects  to  file 
his  original  in  order  to  warrant  his  judgment,  that  then  the  defendant  may  stop  the 
filing  it  ;  but  that  reason  will  not  hold  in  this  case,  which  is  a  ne  recipiatur  entered 
by  the  plaintiff  against  filing  his  own  writ,  after  he  has  had  the  benefit  of  it,  by 
intitling  that  Couit  to  hold  plea,  and  convene  the  defendant  before  them.  Their 
authority  is  grounded  only  on  the  King's  writ  out  of  Chancery,  except  they  proceed 
by  way  of  privilege.     And  the  statute  which  helps  want  of  an  original,  never  intended 
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they  should  proceed  without ;  but  only  went  upon  a  supposition,  that  there  had  been 
one,  which  was  lost ;  and  therefoie  in  all  those  cases  where  want  of  an  original  is 
helped,  yet  a  bad  original  is  not.  1  Sid.  84.  Yel.  109.  5  Co.  37  b.  Salk.  267.  If 
this  practice  was  to  prevail,  no  bad  originals  would  ever  be  filed,  but  judgments  be 
affirmed  upon  presumption  the  original  is  lost  when  in  truth  there  never  was  a  good 
original  at  all. 

Matter  of  fact  relating  to  the  proceedings  must  be  fairly  laid  before  the  Court  that 
has  power  to  examine  into  those  proceedings ;  and  will  make  the  filazer,  or  the 
plaintiff,  carry  in  and  file  the  original,  rather  than  the  party  shall  not  have  justice 
done  him  ;  or  withdraw  the  ne  recipiatur,  if  that  was  of  any  effect.  When  a  writ  is 
in  the  custos  brevium's  office,  it  is  filed  in  judgment  of  law,  though  the  officer  does 
not  annex  it  to  the  bundle  of  writs.  It  is  an  uiu'easonable  position,  that  as  soon  as 
the  plaintiff  has  had  the  benefit  of  the  writ,  he  should  be  suffered  to  stifle  it.  Every 
defendant  has  a  right  to  reverse  an  erroneous  judgment ;  and  he  that  takes  upon 
him  to  obstruct  that,  is  guilty  of  a  very  great  abuse  ;  and  in  my  opinion  ought  to  be 
punished. 

Powys  J.  To  deny  the  means  is  to  deny  the  thing. 

Eyre  J.  The  Court  having  power  to  redress,  has  as  incident  thereto,  a  power  to 
come  at  every  thing  which  is  necessary  for  their  information.  And  the  officers  of 
C.  B.  are  pro  hac  vice  officers  of  this  Court ;  and  we  will  not  pray  in  aid  of  the 
Common  Pleas,  to  make  the  officer  do  his  duty.  His  return  amounts  to  no  more 
than  this.  He  says  the  writ  is  not  filed  ;  why  ?  because  I  do  not  do  it ;  though  I  am 
paid  for  it,  and  it  is  my  duty  to  do  it. 

I  [65]  Pratt  J.  The  proceedings  of  the  two  Courts  seem  to  clash,  and  I  shall  always 
be  very  ready  to  pay  a  due  respect  to  the  Court  of  Common  Pleas.  But  that  will 
never  carry  me  so  far,  as  to  compliment  them  with  our  jurisdiction.  And  in  cases 
where  that  comes  in  question,  I  think  a  man  ought  not  to  be  mealy-mouthed,  and 
in  vindicating  our  own  jurisdiction,  we  only  act  up  to  the  rules  of  law  and  our  own 
oaths.  This  Court  is  superior  to  the  Court  of  Common  Pleas,  and  they  ought  not  to 
have  laid  an  inhibition  upon  the  officer,  from  filing  this  writ.  When  we  are  told, 
there  is  error  in  the  proceedings,  we  must  make  all  proper  inquiries ;  and  the  party 
has  a  right  to  demand  it  of  us.  And  when  we  issue  a  certiorari,  to  return  up  this 
original;  shall  the  officer  say,  there  is  such  an  one,  but  I  will  not  file  it?  And  can 
it  be  expected,  that  we  shall  stand  still,  till  the  truth  of  this  is  falsified  in  an  action 
for  a  false  return  ?  Mr.  Yates  has  endeavoured  to  trip  up  the  heels  of  our  jurisdiction, 
and  therefore  ought  to  be  committed,  unless  he  obeys  immediately. 

Mr.  Yates  refusing  to  alter  the  return,  was  committed.  He  immediately  applied 
to  the  Common  Pleas  for  a  habeas  corpus,  whither  being  carried,  the  return  was  read, 
that  he  was  committed  by  the  Court  of  B.  R.  pro  contemptu.  And  then  Cheshyre 
moved,  that  the  return  might  be  filed  ;  which  being  done,  he  moved,  that  Mr.  Yates 
might  be  discharged  ;  and  argued,  that  the  commitment  was  too  general,  for  that 
some  cause  of  commitment  must  appear,  to  restrain  a  subject  of  Englatid  of  his 
liberty.  It  is  not  so  much  as  said  to  be  a  contempt  upon  confession,  veidict,  or 
examination. 

Secondly,  the  time  should  appear.  For  it  might  be  before  the  act  of  grace  ;  and 
returns  must  contain  certainty  in  themselves,  because  they  are  not  traversable. 

Pengelly  quoted  Bushel's  case  in  Vaughan,  1  Roll.  Rep.  119,  192,  220,  245. 
Moor  840.  Carter  221.  And  argued,  that  though  it  is  said,  the  defendant  prresens 
hie  in  Curia  committitur;  yet  that  doth  not  infer,  that  due  examination  was  had. 

Whereupon  the  Court  took  time  to  consider,  and  look  into  the  cases  ;  and  in  the 
mean  time  the  parties  made  an  end  of  the  cause,  and  applied  to  B.  R.  for  leave  to 
enter  a  nolle  prosequi,  which  was  granted.  And  then  a  motion  was  made,  that  Mr. 
Yates  might  be  discharged,  which  upon  consent  and  intercession  of  the  prosecutor, 
and  an  affidavit  of  his  indisposition,  and  setting  a  small  fine  upon  him,  was  granted. 
But  the  C.  J.  said,  that  if  Mr.  Yates  had  been  there,  he  should  have  told  him,  that  he 
must  not  think  of  giving  such  shuffling  answers  to  the  King's  [66]  writ  of  certiorari  ; 
and  that  this  Court  has  power,  if  their  commitments  are  questioned,  to  justify  their 
own  proceedings. 
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DoMiNus  Rex  vers.  Marriott. 

Conviction  for  killing  a  hare,  ill,  quia  the  witness  swears  generally  a  man  is  not 
qualified.     1  Sess.  Ca.  p.  125,  No.  118,  S.  C. 

Conviction  before  one  justice  for  keeping  a  greyhound  ;  reciting,  that  one  William 
Toune  came  and  informed,  that  the  defendant,  being  a  person  not  qualified  to  keep  a 
greyhound,  did  nevertheless  keep  one  at  A.  and  another  at  B.  and  with  them  killed 
one  hare  at  A.  and  two  at  B.  and  that  he  being  summoned  did  appear,  and  being 
asked  what  he  had  to  say,  offered  nothing  in  excuse,  and  ideo  the  justice  con- 
victed him. 

Pengelly  Serjeant  objected,  that  the  justice  should  set  out,'why  the  defendant  is  not 
a  qualified  person,  as  that  he  is  not  the  son  of  an  esquire,  nor  has  1001.  per  annum  in 
his  own  or  his  wife's  right.  For  he  ought  not  to  make  himself  the  sole  judge,  but 
give  the  reasons  at  large.  West's  Precedents  tit.  Indictments,  §  129,  page  145,  §  270, 
page  147,  §  298.      1  Saund.  262. 

Reeve  contra.  The  conviction  has  pursued  the  words  of  the  Act,  in  saying  the 
defendant  not  being  qualified  did  so  and  so.  The  cases  quoted  are  upon  statutes 
where  the  express  qualifications  are  mentioned,  but  the  Statute  5  Annoe,  c.  14,  which 
gives  the  penalty,  says  only,  "  not  being  qualified  according  to  the  Statute  22  &  23 
Car.  2,  c.  25."  The  defendant  at  the  time  of  the  conviction  might  have  shewn  him- 
self qualified,  for  there  the  affirmative  lies. 

In  orders  of  removal  it  is  sufficient  to  say,  the  person  came  to  settle  contrary  to 
law,  without  adding,  "  not  having  101.  per  annum,  &c."  though  those  are  the  qualifi- 
cations required  by  the  statute  ;  and  an  order  is  as  much  a  judgment  as  this,  and  the 
same  reason  holds  in  both  cases. 

Pengelly.  The  Statute  22  &  23  Car.  2,  limits  the  qualifications,  and  5  Annas  the 
penalty  ;  and  both  these  must  be  considered  together  as  one  Act.  For  where  one 
statute  makes  the  offence,  and  another  inflicts  the  punishment ;  it  ought  to  appear 
that  the  proceedings  tally  with  both.  Plowd.  206.  Allen  49.  Cro.  Eliz.  750.  This 
case  differs  from  that  of  an  order,  for  there  an  appeal  lies,  but  here  the  judgment 
is  final. 

The  Chief  Justice  seemed  to  think  the  conviction  would  be  good,  having  followed 
the  words  of  5  Annae,  and  that  if  the  defendant  was  qualified,  he  ought  to  have 
shewn  it  before  the  [67]  justice,  being  summoned  for  that  purpose.  But  then 
Eyre  J.  started  an  objection,  that  it  was  not  the  justice  that  had  taken  upon  him 
to  say  the  defendant  was  not  qualified,  but  only  the  witness  ;  for  the  conviction 
runs,  that  the  witnesses  being  sworn,  "  dicunt  et  jurant  et  uterque  eorum  dicit  et  jurat 
quod  defendens  existens  persona  minime  qualificat'  did  such  a  day  keep  a  grey- 
hound ;"  so  that  it  appears,  the  witness  has  given  the  law  to  the  justice,  and  takes 
upon  himself  to  judge  of  the  defendant's  qualifications,  and  the  justice  is  only  made 
use  of  as  an  instrument  to  reduce  the  opinion  of  the  witness  into  a  conviction. 

C.  J.  The  existens,  &c.  should  be  the  conclusion  of  the  justice,  and  not  the  words 
of  the  witness ;  for  he  ought  not  to  swear  generally  a  man  is  not  qualified,  and  such  a 
general  proof  will  not  be  good.  This  is  only  an  invention,  to  support  a  conviction  in 
general  terms,  which  would  be  bad  if  the  particular  facts  were  alledged. 

Pratt  J.  Where  the  justices  have  a  summary  jurisdiction,  and  no  appeal  lies  (as  in 
this  case)  we  must  keep  them  up  strictly  to  the  law  (1) ;  and  I  should  be  glad  if  we 
could  make  them  set  out  the  whole  particularly.  But  in  this  case  I  think  it  cannot 
be  undeistood,  that  the  existens,  &c.  are  the  words  of  the  witness,  for  it  cannot  be 
supposed  that  he  swore  in  Latin,  and  therefore  I  look  upon  this  as  the  substance  of 
the  evidence  reduced  by  the  justice  into  form.  If  words  are  set  out  in  English,  we 
keep  the  witness  strictly  to  the  words  ;  but  where  they  are  turned  into  Latin,  if  the 
substance  and  effect  of  them  be  proved,  it  is  sufficient. 

C.  J.  If  ye  render  it  in  English,  it  is  no  more,  than  that  the  witnesses  swore,  that 
the  defendant,  not  being  a  person  qualified  according  to  law,  kept  a  greyhound.  And 
we  cannot  intend,  they  swore  negatively  to  every  ([ualification.  If  any  one  of  the 
qualifications  had  been  omitted,  the  conviction  would  have  been  bad  ;  and  so  it  will 
be,  when  all  are  omitted.  This  is  a  record  that  the  witness  upon  oath  deposed  so  and 
so.     I  have  seen  all  the  qualifications  negatively  recited  in  orders  of  removal. 
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Eyre  J.  Rex  v.  Ch'een  (10  Mod.  212),  a  conviction  was  quashed  where  the  witness 
deposed  de  veritate  pra3tnissorum  (2).  In  English  depositions  the  effect  is  only  set 
out,  that  the  witness  swore  that,  &e.  And  though  this  is  only  the  recital  made  by 
the  commissioners,  yet  it  is  as  large  as  the  words  of  the  witness  ;  and  we  must  intend 
this  evidence  was  taken  in  the  same  manner.  The  witness  here  cannot  be  indicted 
for  perjury,  in  swearing  the  defendant  was  not  the  son  of  an  esquire,  &c.  because  he 
has  conceived  the  matter  in  such  general  terms.  I  do  not  see  how  he  could  honestly 
swear  this ;  for  I  believe  had  he  been  asked,  as  soon  as  he  [68]  had  .said  the  defendant 
was  not  qualified,  what  the  qualifications  are,  he  could  not  have  told  you. 

Adjournatur.  And  afterwards  Pengelly  mentioned  two  cases,  Regina  v.  Hayward, 
Pasch.  12  Ann;e.  There  it  was,  "  not  being  qualified,  licensed,  or  authorized  to  keep 
any  engine,  &c."and  it  was  quashed.  The  other  was  the  same  term,  and  quashed, 
because  no  qualifications  were  mentioned  (3).  And  towards  the  end  of  the  term  this 
conviction  was  quashed  ;  and  the  principal  reason  declared  to  be,  because  the  witnesses 
had  taken  upon  themselves,  to  judge  of  the  qualifications  (4). 

(1)  Rex  V.  Little,  1  Burr.  613.     Rex  v.  Corden,  4  Burr.  2281,  ace. 

(2)  According  to  the  report  in  10  Mod.  the  objection  was,  that  the  conviction 
only  set  forth,  that  the  witness  was  sworn  de  veritate  pra3missorum,  but  did  not  state 
what  it  was  that  he  did  swear. 

(3)  So  Rex  v.  Jervis,  and  the  cases  there  cited.  1  Burr.  148.  Rex  v.  Wheatman, 
Uoug.  345.  But  the  evidence  need  not  negative  every  particular  qualification.  Rex 
v.  Crowther,  1  Term  Kep.  125. 

(4)  Vide  Rex  v.  Baker,  post,  316. 

Jones  versxis  White. 
Quaere,  whether  the  coroner's  inquest  may  be  given  in  evidence  in  an  action  1 

Upon  a  trial  at  Bar  on  a  feigned  issue  out  of  Chancery,  where  the  question  was, 
devisavit  vel  non  ;  to  overthrow  the  will,  the  defendant  insisted,  that  the  testator 
was  non  compos  at  the  time  of  making  it,  which  was  the  29th,  having  shot  himself 
the  31st.  And  amongst  other  circumstances  the  coroner's  inquest,  which  found  him 
lunatick,  was  offered  to  be  read.  But  being  opposed  by  the  other  side,  the  Court 
delivered  their  opinions. 

C.  J.  The  plaintiff  in  this  case  is  executrix,  and  the  inquest  for  her  advantage, 
since  the  personal  estate  is  saved  by  finding  lunacy  ;  and  therefore  I  think  it  may  be 
read  against  her.  In  My  Lord  Derby's  case  an  inquest  post  mortem  was  allowed  to  be 
given  in  evidence.  If  this  be  read,  it  will  have  very  little  weight,  for  it  only  finds 
him  lunatic  eo  instante,  31st,  which  is  no  conclusive  evidence,  that  he  was  so  the 
29th.     Powys  J.  with  the  C.  J. 

Eyre  J.  This  is  a  criminal  matter,  and  ought  not  to  be  given  in  evidence  in  a  civil 
proceeding.  A  verdict  on  an  indictment  of  battery  cannot  be  read  in  an  action  for 
the  same  battery.  An  inquest  post  mortem  was  in  the  nature  of  a  civil  proceeding, 
but  this  is  criminal,  for  it  might  induce  a  forfeiture  of  the  goods,  if  he  had  been  found 
felo  de  se. 

Pratt  J.  If  a  verdict  be  given  in  evidence,  it  must  be  between  the  same  parties  (1) ; 
and  therefore  an  indictment,  which  is  at  the  suit  of  the  King,  cannot  be  read  in  an 
action,  which  is  at  the  suit  of  the  party.  The  wife  is  no  witness  here,  as  she  was 
before  the  coroner ;  so  that  this  would  be  to  read  her  against  herself.  The  reason 
why  an  inquest  post  mortem  may  be  read  is,  because  of  the  antiquity  of  it,  or  to 
prove  a  pedigree. 

[69]  The  Court  being  divided,  it  was  not  read,  till  Pratt  desired  it  might  for  this 
time,  being  only  to  inform  the  conscience  of  the  Chancellor,  and  that  nothing  might 
be  said  to  be  wanting  to  clear  this  question  (2). 

(1)  Leighton  v.  Leighton,  post,  308. 

(2)  Vide  Rex  v.  Warden  of  the  Fleet,  12  Mod.  339.  Sir  IV.  Clarges  v.  Sherwin,  ib. 
343.     Bull.  L.  N.   P.   232,  233.      Gibson   v.   M'Carty,  Cas.  temp.   Hard.    297,  and 
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Hilliard's  case  cited  there  by  Lord  Hardwicke,  where  the  Court  refused  to  admit  a 
sentence  of  excommunication  in  the  Spiritual  Court  for  fornication  between  the  father 
and  mother  of  the  party  whose  legitimacy  was  impeached,  to  be  given  in  evidence. 


DoMiNUs  Kex  versus  Wakefield. 

Coroner  punished  for  ill  practice. 

The  defendant  was  coroner  of  Litchfield,  and  as  such  took  an  inquisition  super 
visum  corporis  of  a  man  that  hanged  himself,  whereby  he  was  found  felo  de  se.  It 
fully  appeared  to  the  jury,  that  the  man  was  lunatic ;  but  the  defendant,  in  order  to 
cover  the  goods,  told  them  that  the  finding  him  felo  de  se  was  only  matter  of  course, 
with  which  they  were  contented,  and  found  accordingly.  Coming  afterwards  to  be 
better  informed,  what  the  consequence  would  be ;  they  applied  to  the  coroner,  and 
told  him  they  were  fully  satisfied,  the  man  was  a  lunatic,  and  desired  he  would  take 
the  verdict  so  :  and  thereupon  he  drew  up  the  inquisition,  and  they  all  set  their 
hands  and  seals  to  it.  A  certiorari  being  brought,  he  returued  up  the  first  inquisi- 
tion, that  he  might  still  cover  the  goods  ;  and  the  Court  stayed  the  filing  it,  and  com- 
mitted him.  2  Sid.  90,  101,  144.  Mich.  1  Geo.  B.  R.  Bex  v.  Keddington,  the  filing 
staid  on  the  same  account. 

DoMiNUS  Rex  versus  Vandeleee. 
Justices  cannot  order  money  to  be  returned  on  discharge  of  an  apprentice. 

The  justices  at  the  sessions  order  an  apprentice,  who  had  been  ill  used,  and  not 
provided  for  to  be  discharged,  and  that  the  master  having  received  51.  with  him, 
should  refund  31.  as  a  further  provision  for  him. 

This  was  moved  to  be  quashed,  because  the  statute  5  Eliz.  c.  4,  §  3.5,  which  gives 
the  justices  power  to  discharge  apprentices  upon  complaint  to  them,  gives  them  no 
authority  to  order  any  money  to  be  returned. 

Per  Curiam  :  It  is  very  hard,  that  if  the  master  misuses  his  apprentice  the  next 
day  after  he  is  bound,  he  should  pay  back  nothing  if  he  is  discharged.  It  will  be 
an  encouragement  to  masters,  to  treat  their  apprentices  ill ;  but  the  statute  being 
silent,  the  order  must  be  quashed. 

Salkeld  68.  It  was  held,  that  the  justices  might  order  money  to  be  returned,  as 
a  consequence  of  their  power  to  discharge.     Ibid.  67,  490(1). 

(1)  In  addition  to  these  authorities,  that  they  may  order  money  to  be  returned, 
vide  Hawkeswmih  v.  Hillary,  Saunders  315.  1  Mod.  2,  pi.  6.  Rex  v.  Amies,  1  Bott 
by  Const.  515,  pi.  731. 

[70]    DoMiNUS  Rex  versus  Lewis. 

Information. 

An  information  was  moved  for  against  a  clergyman,  for  perjury  at  his  admission 
to  a  living,  upon  an  affidavit  that  the  presentation  was  simonaical.  But  the  Court 
refused  to  grant  it,  till  he  had  been  convicted  of  the  simony. 


Young  versus  Holmes. 

At  Nisi  Prius  in  Middlesex.     B.  R. 

On  a  devise  of  a  term  to  an  executor  for  life,  he  takes  as  executor  and  not  as 
legatee  without  a  special  assent  (1). 

Upon  not   guilty  in  ejectment  the  case  was,  that  lessee   for  years,  devises  the 
term  to  the  executor  for  life,  paying  501.  to  J.  S.  remainder  to  the  lessors  of  the 
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plaintiff.      The  executor  died,  and  his  executrix  entered   upon   the  residue  of  the 
term,  and  possessed  herself  of  the  lease. 

1.  It  being  proved,  the  defendant  had  the  lease  in  her  custody,  and  refusing  to 
produce  it ;  an  attorney  who  had  read  it  was  allowed  to  give  evidence  of  the  contents. 
And  the  C.  J.  said,  he  would  intend  it  made  against  the  defendant,  it  being  in  her 
power  if  it  was  otherwise  to  shew  the  contrary. 

2.  For  the  defendant  it  was  insisted  and  agreed  to  by  the  C.  J.  that  James 
Holmes  took  the  term  as  executor  and  not  as  legatee,  and  then  the  remainder  over 
was  not  executed,  and  that  it  was  incumbent  on  the  remainder-men  to  prove  a  special 
assent  thereto  as  to  a  legacy.  Upon  this  they  called  a  witness,  to  prove  payment  of 
the  501.  charged  upon  the  term  in  the  hands  of  the  legatee  ;  and  this  was  held  a 
sufficient  assent,  and  the  plaintiff  obtained  a  verdict.     Plow.  544  a.     8  Co.  95  a. 

(1)  WelcMen  v.  Ellington,  Plowd.  520.  Cheyney  and  Smith's  case,  Leon.  215.  Dyer 
277,  pi.  59,  and  n.  in  raarg.  Lampefs  case,  3  Co.  47  b.  Pannell  v.  Fenn,  Cro.  Eliz. 
476.  Garrett  v.  Lyster,  1  Lev.  25.  1  Roll.  Abr.  619,  1.  20,  pi.  1.  lb.  1.  50,  pi.  4 
and  5. 

Blewett  versiis  Bainard. 

Hil.  3  Geo.  Rot.  519. 

A  juror  withdrawn  for  a  view  may  be  sworn  at  the  second  trial.     S.  C.  Comyns  248. 

On  error  from  C.  B.  it  was  assigned,  that  Abraham  Saunders,  who  on  the  first 
trial  was  withdrawn  in  order  for  a  view,  was  sworn  on  the  second  panel ;  and  in  nullo 
est  erratum  pleaded. 

The  plea  of  in  nullo  est  erratum  was  agreed  to  be  a  confession  of  the  fact,  and  a 
demurrer  to  the  matter  of  law :  anil  at  first  the  Court  inclined  this  was  error,  because 
it  must  be  taken  he  was  [71]  withdrawn  as  a  person  admitted  by  both  parties  to  be 
improper  to  try  the  cause.  But  afterwards  on  consideration  they  held  it  to  be  right 
enough  ;  and  that  if  it  was  an  exception,  it  should  have  been  taken  before  he  was 
sworn.  But  being  withdrawn  only  for  a  view,  they  held  it  would  be  no  objection, 
and  affirmed  the  judgment. 

Lord  Kildare  versus  Fisher. 

Pas.  3  Geo.  Rot.  2. 

Ejectment  lies  for  mountain  in  Ireland.     And.  107.     1  Burr.  B.  R.  155.     9  Vin.  Abr. 

336,  pi.  19,  349,  pi.  43. 

On  error  from  Ireland  in  ejectment  it  was  objected,  that  it  was  brought  (inter  al') 
for  100  acres  of  mountain,  which  is  a  description  of  the  situation,  and  not  the  quality 
of  the  land.  And.  11  Co.  55.  2  Roll.  Rep.  166,  189.  Palm.  100.  Hardr.  58,  were 
cited. 

E  contra.  It  was  insisted,  that  ejectments  have  been  held  to  lie  for  that  in  Ireland, 
which  is  not  a  known  description  here;  as  for  Bog,  1  Cro.  511.  2  Keb.  745.  Pas. 
3  Ann.  Hind  v.  Handcock.  Ejectment  in  Ireland  for  a  knave  of  land  was  held  well, 
on  certificate  from  thence,  that  it  was  a  term  used  there. 

After  the  cause  had  been  adjourned,  the  C.  J.  delivered  the  opinion  of  the  Court. 
I  have  looked  into  the  case  of  Stafford  v.  Maolonolph,  in  Palm.  100,  and  2  Roll.  Rep. 
166,  189,  which  Rolle  never  transcribed  into  his  Abridgement.  He  being  at  that  time 
the  exporter  reporter,  has  given  the  fullest  account,  and  is  chiefly  to  be  regarded. 
For  that  case  is  17  Jac.  1,  and  Palmer  was  not  Attorney  General  till  King  Charles 
the  Second's  Restoration  (1  Sid.  465),  and  must  be  very  young,  when  that  case  was 
adjudged.  There  it  is  admitted  that  a  precipe  would  lie  de  stagno,  of  a  carve  and 
an  oxgang  ;  a  fortiori  will  an  ejectment,  which  requires  rather  less  certainty  than  a 
praecipe.  They  were  inclined  however  to  be  guided  by  the  opinion  that  had  prevailed 
in  Ireland,  and  therefore  referred  it  to  two  who  had  been  Judges  in   Ireland,  and 
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desired  them  to  consult  Sir  William  Parsons,  and  upon  his  authority  they  certified, 
that  the  word  mountain  in  the  general  acceptation  was  used  to  denote  the  situation 
and  not  the  quality  of  the  land,  and  upon  that  the  judgment  was  reversed.  This 
case  did  not  give  us  any  satisfaction  ;  though  we  agreed  with  the  Judges  to  be  guided 
by  the  sense  of  the  Irish,  yet  we  have  not  thought  fit  to  take  the  same  method  :  and 
have  therefore  propounded  to  them  several  questions,  which  are  answered  by  the 
Chancellor,  the  two  Chief  Justices,  the  Chief  Baron,  and  four  other  of  the  Judges. 
And  I  have  since  shewed  it  to  two  of  [72]  the  Judges,  who  were  here  in  the  vacation, 
and  they  concur  with  the  rest. 

1.  The  first  question  we  propounded  to  them  was,  whether  in  demand  the  word 
mountain  is  understood  to  describe  the  quality  of  the  land,  or  only  the  situation  1 

To  this  they  answer :  that  it  describes  both,  and  is  a  sort  of  coarse  land  that 
yields  little  or  no  profit.  For  the  English  upon  their  settling  there,  called  such  land 
as  they  improved  arable,  and  the  uncultivated  part  went  by  the  name  of  mountain. 
And  the  Lord  Chancellor  adds,  that  it  does  not  so  much  as  necessarily  include  the 
situation,  for  he  has  a  great  deal  of  coarse  land  which  is  called  mountain,  and  yet 
does  not  lie  upon  a  hill,  but  is  as  low  as  the  arable  land  about  it,  and  that  a  boy  can 
distinguish  which  is  arable  and  which  is  mountain. 

2.  Whether  fines  and  recoveries,  and  writs  of  dower,  are  usually  brought  of 
mountain  1 

In  answer  to  this  they  have  sent  us  abundance  of  precedents  from  King  James  the 
First  to  this  time ;  and  add,  that  it  would  be  of  mischievous  consequence,  if  it  should 
be  thought  that  mountain  was  no  description,  since  it  would  shake  all  the  settlements 
in  the  kingdom. 

3.  Whether  ejectments  are  usually  brought  of  mountain,  and  whether  this  point 
has  received  any  judicial  determination? 

To  this  they  answer :  that  it  happens  very  often,  but  has  never  been  judicially 
determined,  because  it  is  so  common  as  never  to  be  questioned. 

And  so  the  case  in  the  Exchequer  Chamber  of  Holbwn  v.  Bahhingtmi,  (2  Bro.  Par. 
Ca.  114),  we  are  assured,  that  judgment  was  reversed  upon  another  point,  whether  a 
challenge  was  well  allowed,  and  the  other  objection  only  mentioned  by  one  of  the 
Judges. 

Since  therefore  the  precedents  are  with  the  present  case,  and  the  thing  reasonable 
in  itself,  and  the  sheriff  may  as  easily  know  how  to  deliver  possession  of  mountain,  as 
of  a  carve,  or  an  oxgang  ;  we  are  all  of  opinion,  that  an  ejectment  will  lie  for  mountain 
in  Ireland,  and  consequently  the  judgment  must  be  affirmed  (1). 

(1)  Vide  Cottingham  v.  King,  where  a  verdict  in  ejectment  for  land  by  several 
descriptions  unknown  in  England,  was  affirmed  upon  error  from  the  Court  of  K.  B.  in 
Ireland.     1  Burr.  623. 


[73]    Hilary  Term,  4  Georgii  Regis.    In  B.  R. 

Thomas  Lord  Parker,  Chief  Justice.  Sir  Littletown  Powys,  Knt.,  Sir  Robert  Eyre, 
Knt.,  Sir  John  Pratt,  Knt.,  Justices.  Sir  Edward  Northey,  Knt.,  Attorney  General. 
Sir  William  Thompson,  Knt.,  Recorder  of  London,  Solicitor  General. 

DoMiNus  Rex  versus  Inhabitantes  de  Westwood. 

The  complaint  may  be  to  one  justice,  the  order  of  removal  must  be  by  two.     Salk. 
478,  488.     Cases  of  Sett,  and  Rem.  No.  107,  p.  80.     S.  C.  cited  And.  239. 

In  an  order  of  removal  the  complaint  was  recited  to  be  to  one  justice  only,  but 
the  ordering  part  is  by  two  justices ;  and  this  was  held  good.  Then  exception  was 
taken,  that  there  was  no  adjudication  of  the  place  to  which  he  was  removed  being  his 
last  legal  settlement,  but  only  "  We  order  him  to  be  removed  to  A.  as  the  place  of  his 
last  legal  settlement."     And  for  this  fault  the  order  was  quashed. 
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DoMiNus  Rex  versus  Loggen  et  Froome. 
A  prerogative  probate  when  there  are  no  bona  notabilia  is  not  void,  but  only  voidable. 

Indictment  against  defendants  for  extortion,  setting  forth,  that  the  defendant  Dr. 
Loggen  being  Chancellor,  and  the  other  defendant  register  of  the  Bishop  of  Sarum, 
did  force  one  Thomas  HoUier,  executor  of  the  will  of  Mary  Alston,  to  prove  the  said 
will  iti  the  said  bishop's  Court,  ubi  they  liene  sciebant  that  the  said  will  had  before 
been  proved  in  the  Prerogative  Court  of  Canterbury,  [74]  and  by  reason  thereof  they 
extorsivti  exigebant  of  the  said  Thomas  HoUier  40s.  On  not  guilty  pleaded  there  was 
a  verdict  for  the  King,  generally. 

The  defendants  now  moved  in  arrest  of  judgment,  and  offered  several  exceptions, 
relating  either  (1)  to  the  merits,  or  (2)  to  the  form  of  the  indictment. 

As  to  the  merits  two  things  were  insisted  on  ; 

1st,  that  it  not  appearing  there  were  any  bona  notabilia,  the  prerogative  probate 
was  ipso  facto  void,  and  consequently  the  will  ought  to  be  proved  before  the 
defendant  Loggen,  the  testator  dying  in  the  diocese  of  Sarum.  2dly,  admitting  it 
not  void,  but  only  voidable,  yet  the  Prerogative  Court  having  proceeded  in  a  matter 
wherein  they  had  no  jurisdiction,  that  should  not  hinder  the  Court  of  Sarum  from 
proceeding  in  a  matter  within  their  jurisdiction. 

As  to  the  first  point ;  before  the  counsel  had  gone  far  in  their  argument  the  C.  J. 
stopped  them,  and  declared,  that  it  was  not  now  to  be  contested,  having  been  often 
settled,  that  such  prerogative  probable  is  not  void,  but  only  voidable.  To  which  the 
rest  of  the  Court  agreed. 

2.  They  held  that  this  voidable  probate,  being  the  act  of  the  superior,  had  so  far 
taken  away  the  power  of  the  inferior,  that  he  could  not  exercise  his  jurisdiction,  till 
that  voidable  probate  was  avoided  (1). 

Then  it  was  urged  for  Dr.  Loggen,  that  in  this  case  he  acted  as  a  judge,  and 
therefore  was  not  indictable  for  an  error  in  his  judgment.  Sed  per  Parker  C.J.  Iti 
this  case  he  did  not  act  as  a  judge  between  party  and  party,  but  was  only  to 
determine  whether  he  should  have  such  fees  or  not ;  and  that  rule  extends  only  to 
Judges  in  Courts  of  Record,  and  not  to  ministerial  officers,  as  was  resolved  in  the 
case  of  Ashhy  v.  White  {a). 

The  exceptions  to  the  indictment  were  many. 

First.  For  that  it  only  alledged,  that  the  defendants  bene  sciedant  that  the  will 
had  been  proved  before  in  the  Prerogative  Court ;  whereas  they  should  have  shewn, 
that  it  appeared  judicially  before  them.  For  otherwise  this  is  no  more  than  indicting 
a  Judge  for  giving  sentence  on  one  side,  when  a  matter  not  appearing  to  him  would 
have  inclined  him  to  the  other. 

[75]  To  this  it  was  answered,  that  he  could  not  well  know  it,  unless  it  appeared 
under  seal ;  and  this  being  after  a  verdict  the  C.  J.  said  he  would  intend  it  so,  and  in 
fact  the  second  probate  was  affixed  to  the  same  copy  as  the  first. 

Secondly,  another  exception  was,  that  this  was  an  indictment  at  sessions,  and  the 
justices  have  no  jurisdiction  as  to  extortion.  But  this  was  likewise  over-ruled,  for 
their  commission  has  in  it  the  word  extorsionibus.     3  Inst.  149. 

Thirdly,  for  that  the  indictment  had  not  alleged  what  was  the  just  fee ;  so  non 
constat  that  the  defendants  were  guilty  of  extortion.  Sed  per  Parker,  it  matters  not 
whether  40s.  was  the  usual  fee  for  probate,  since  in  this  case  the  defendants  had  no 
title  to  any  fee  at  all. 

Fourth  exception.  The  defendants'  offices  are  distinct ;  and  what  might  be 
extortion  in  one,  might  not  be  so  in  the  other ;  and  therefore  the  indictment  ought 
not  to  be  joint ;  as  two  cannot  be  jointly  indicted  for  exercising  a  trade  without 
serving  an  apprenticeship.  Et  per  Parker  C.J.  This  would  be  an  exception,  if  they 
were  indicted  for  taking  more  than  they  ought ;  but  it  is  only  against  them  for 
contriving  to  get  money  where  none  is  due.  And  this  is  an  entire  charge.  For  there 
are  no  accessories  in  extortion,  but  he  that  is  assisting  is  as  guilty  as  the  extortioner  ; 
as  he  that  is  party  to  a  riot,  is  answerable  for  the  act  of  the  others. 

Eyre  J.  doubted  whether  the  bene  sciebant  was  sufficient.  And  quoted  a  case 
where  habens  notitiam  that  he  was  elected  constable,  was  held  ill.     But  as  to  the 
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merits,  and  all  the  other  objections,  the  Court  were  unanimous.     Sed  adjournatur  as 
to  this  last,  and  to  consider  what  punishment  to  inflict  on  the  defendants. 

N.B.  In  the  argument  of  this  case  this  distinction  was  taken  and  agreed  to  on  all 
hands ;  that  a  probate  by  the  diocesan  in  the  case  of  bona  notabilia  is  void,  but 
a  prerogative  probate  when  there  are  no  bona  notabilia  is  only  voidable.  Vide  Mod. 
Cas.  146.  And  Mich.  1  Geo.  Cottingham  v.  Loftus  (10  Mod.  272,  but  not  S.  P.). 
Parker  C.J.  took  this  distinction.     5  Co.  30  a.(2). 

(1)  But  in  Sir  John  Needhams  case,  8  Co.  135,  it  was  resolved,  that  if  a  prerogative 
administration  be  granted  by  the  archbishop,  and  then  one  be  granted  by  the 
Ordinary,  and  the  prerogative  administration  be  afterwards  repealed,  the  administra- 
tion granted  by  the  Ordinary  before  the  repeal,  is  good.  1.  Because  the  prerogative 
one  being  pronounced  null  and  void  by  the  Ecclesiastical  Judge,  the  Court  will  intend 
it  void  ab  initio  for  causes  not  appearing  to  them.  2.  Because  administration  being 
but  an  authority,  it  may  commence  in  future,  and  therefore  shall  be  suspended  till 
the  former  be  repealed.     Vide  also  Dyer  377,  pi.  46.     2  Brownl.  119. 

(a)  Salk.  19.     6  Mod.  45.     Holt  524,  S.  C. 

(2)  Vide  also  Moor  153.  Hob.  185.  Vent.  474.  Burn.  Ecc.  Law  184,  4th  ed. 
Gibs.  472.  But  in  Bingham  v.  Smeathwick,  Cro.  Eliz.  455.  Moor  693,  S.  C.  it  was 
held  that  the  administration  is  void  in  both  cases. 

[76]    DoMiNus  Rex  versus  Munnery. 

Excom'  cap'  quashed  for  generality.     Ante,  43. 

A  writ  de  excommunicato  capiendo  was  quashed,  being  only  for  not  appearing  to 
answer  certis  articulis  animse  suae  salutem  morumque  correctionem  concernentibus. 

Butler  versus  Malissy. 
Note  to  pay  jointly  or  severally  how  to  be  declared  upon. 

Case  upon  a  promissory  note.  And  the  declaration  set  forth,  that  the  defendant 
and  another  did  conjunctim  vel  divisim  promise  to  pay.  Demurrer  inde.  And  for 
the  defendant  it  was  insisted,  that  the  action  should  have  been  brought  against  both. 
Et  per  Parker  C.J.  The  plaintiff  might  have  brought  it  against  either  or  both,  for  he 
had  his  election.  If  the  action  had  been  against  both,  he  should  have  declared  as  he 
now  does  ;  but  that  is  not  right  in  the  action  against  one  only.  For  he  should  have 
declared  generally,  that  this  defendant  by  his  note  promised  to  pay,  and  a  several 
note  by  two  would  have  been  good  evidence.  As  where  there  are  several  obligors, 
and  one  only  is  sued,  no  mention  is  made  in  the  declaration  of  the  other  obligors. 
Suppose  the  note  had  been  to  pay  501,  or  1001.  the  plaintiff  is  intitled  to  either,  but 
uncertain  which  till  he  has  made  his  election  ;  for  he  that  speaks  in  the  disjunctive 
says  true,  if  either  member  of  the  disjunctive  be  verified  ;  whereas  he  that  speaks  in 
the  affirmative,  affirms  both  parts  to  be  true(l). 

The  plaintiff  prayed  leave  to  discontinue  on  payment  of  costs,  which  was  granted  ; 
and  at  another  day  moved  that  he  might  change  his  rule,  to  one  to  amend  on  payment 
of  costs,  but  this  last  motion  was  denied. 

(1)  Res.  ace.  in  Ovington  v.  Neale,  after  verdict,  post,  819.  Ld.  Raym.  1544. 
Sed  vide  Rees  v.  Abbot,  Cowp.  832,  both  cases  over-ruled. 

Forstek  versus  Cale. 

Whether  a  man  is  an  attorney  or  not  must  be  tried  by  record. 

In  case  for  assumpsit  the  defendant  pleads,  that  he  is  an  attorney  of  this  Court, 
in  abatement,  and  that  he  ought  to  be  sued  as  a  privileged  person.  The  plaintiff 
replies,  that  he  is  not  an  attorney,  and  concludes  to  the  country ;  to  which  the 
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(lefendant  demurs.  Et  per  Whitaker  he  ought  to  have  concluded  to  the  record. 
Rast.  Ent.  610.     Aston  347.     Thompson  4.     2  Mod.  Gas.  106. 

Agar  contra.  Those  entries  are  where  the  privilege  of  C.  B.  was  pleaded,  which 
diflfers  from  this  Court ;  for  there  is  a  regular  record  kept  of  the  attornies,  and  they 
must  be  forejudged,  before  they  [77]  can  be  arrested:  whereas  here  the  remedy 
against  attornies  is  speedier  than  against  other  persons,  for  the  first  proceeding  is 
a  bill  left  in  the  office,  and  after  a  rule  to  plead  the  plaintiff  may  sign  his  judgment. 

The  Court  inquired  of  the  Secondary,  who  informed  them,  that  anciently  there 
were  rolls  kept  of  the  attornies :  but  since  the  Stamp  Act  that  method  has  been 
disused,  and  a  book  stamped,  and  the  names  entered  in  that.  And  Whitaker  said 
that  on  the  trial  of  the  assize  for  the  office  of  chief  clerk  the  rolls  from  Edw.  3  were 
produced.  Et  per  Curiam  :  The  book  which  is  now  kept  must  be  taken  as  minutes 
in  order  to  make  up  the  record,  and  it  is  a  warrant  to  the  proper  officer  for  that 
purpose,  and  whenever  they  are  wanted  they  may  be  made  up.  Let  that  be  done 
regularly  for  the  future.  In  this  case  the  plaintiff  should  have  concluded  to  the 
record,  for  no  man  can  be  an  attorney  but  by  the  act  of  the  Court,  and  that  act  must 
appear  by  the  record,  for  we  will  not  go  to  a  jury  to  inquire  into  our  own  act. 
When  an  attorney  is  struck  out,  the  rule  is,  quod  extraponatur  e  rotulo  attorn'  et 
clerieorum  hujus  Cur'.     Judic'  quod  billa  cassetur. 

Between  the  Parishes  of  Teelby  and  Willerton. 

1  Sess.  Ca.  p.  124.  No.  117,  S.  C.  Certificate-men  not  removeable  till  actually 
chargeable.  So  held  Mich.  5  Geo.  Parishes  of  Brodon  and  Eastwoodhay.  So  Salk.  530. 
May  become  chargeable,  ill  in  an  order  of  removal.     2  Mod.  Cas.  51.     Salk.  491. 

The  justices  remove  a  certificate  woman  being  likely  to  become  chargeable.  Et 
per  Curiam  :  By  8  &  9  W.  3,  c.  30,  she  is  not  removeable  till  she  actually  becomes 
chargeable  :  and  the  order  was  quashed.  In  another  order  the  justices  adjudged,  that 
a  person  may  become  chargeable.  Et  per  Curiam  :  This  is  not  sufficient,  for  the 
statute  only  enables  the  justices  to  remove  persons  likely  to  become  chargeable,  for 
a  man  of  the  greatest  estate  may  possibly  one  time  or  other  become  chargeable,  though 
it  is  very  unlikely  ;  and  is  such  a  person  removeable?  There  is  as  much  difference  in 
this  case  between  may  and  likely,  as  between  a  possibility  and  a  probability. 

DoMiNUS  Rex  versus  Turner. 

[See  North  Manchester  Overseers  v.  Winstanley  [1908],  1  K.  B.  846.] 

Vicar  chargeable  to  poor's  rate.     Salk.  483,  524. 

The  defendant  being  assessed  towards  the  poor's  rate  for  his  tithes  as  vicar, 
appealed  to  the  sessions,  where  he  is  absolutely  discharged.  Et  per  Curiam  :  As 
vicar  he  is  chargeable  by  43  Eliz.  and  the  sessions  has  only  power  to  moderate,  but 
not  discharge.     And  the  order  of  sessions  was  quashed  (1). 

(1)  Vide  Hopkins's  case,  3  Keb.  255. 


[78]    Vandeput  versus  Lord. 

Grantee  of  reversion  before  4  &  5  Annse  cannot  bring  covenant  without  attornment. 
2  Lev.  155.  Sed  vide  the  case  of  Woodward  and  Marshall.  Mich.  8  W.  3,  B.  R. 
(which  is  shortly  put  in  Salkeld  82),  where  it  was  said,  that  the  grantee  might 
bring  covenant,  but  not  debt  or  distrain  before  attornment.  1  Lev.  259.  Sed  N.  B. 
that  was  a  grantee  by  fine.     Vide  post,  106. 

Covenant  by  the  plaintiff  as  assignee  of  an  executor  of  an  assignee  who  by  many 
mesne  assignments  came  to  the  possession  of  a  reversion  of  a  term  of  years  granted 
in  1624,  by  the  mercers'  company,  reserving  rent;  and  sets  forth  the  lease  by  them 
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made,  that  the  lessee  made  an  underlease  for  a  lesser  terra,  wherein  the  lessee 
covenanted  to  leave  the  premisses  in  repair,  and  that  then  the  first  lessee  granted  the 
reversion  to  A.  who  granted  it  over,  till  it  came  to  the  plaintiff,  who  as  assignee  of 
that  reversion  brings  covenant  against  the  defendant  as  assignee  of  the  second  lessee, 
the  under-lease  being  expired,  and  assigns  the  breach  in  not  leaving  the  premisses  in 
repair.     Judgment  by  default,  et  inquiratur  de  dampnis. 

Reeve  moved  in  arrest  of  judgment  for  that  the  plaintiff  had  not  shewn  a  good 
title  to  the  reversion,  there  being  no  attornment  set  forth  on  the  first  grant  to  A.  nor 
on  any  of  the  mesne  assignments.  And  he  put  the  question  and  argued  upon  it, 
whether  when  tenant  for  years  makes  an  under-lease  for  a  lesser  term,  and  afterwards 
grants  the  reversion,  it  passes  without  attornment ;  for  this  case  must  be  considered 
as  at  common  law,  the  grant  being  made  long  before  the  late  statute.  In  Bro.  Abr. 
tit.  Attornment,  pi.  45,  it  is  said,  that  such  a  reversion  will  not  pass  without  attorn- 
ment, because  of  the  attendancy  of  the  rent,  which  is  the  present  case.  If  the  statute 
32  H.  8,  c.  34,  be  objected,  I  answer,  that  the  statute  only  gives  a  compleat  assignee 
the  action,  and  has  no  operation  so  as  to  make  good  his  title.  1  Inst.  215  a.  A 
grantee  by  fine  cannot  bring  covenant  without  attornment,  a  fortiori  a  grantee  by 
deed. 

Whitaker  contra.  The  case  in  Bro.  was  before  32  H.  8,  so  that  what  was  necessary 
at  common  law  is  not  so  since  that  statute.  I  agree,  attornment  is  necessary  on  a 
fine,  but  why  1  Because  the  conuzee  could  compel  it  by  a  quid  juris  clamat,  which 
the  grantee  of  this  reversion  cannot.  In  the  case  of  Sands  v.  Brookes,  Mich.  5  W. 
&  M.  B.  R.  it  was  held  that  a  grantee  of  a  reversion  of  a  copyhold  without  attornment 
might  maintain  covenant  against  lessee.  The  32  H.  8,  was  made  to  assist  strangers 
to  deeds,  and  therefore  supplies  all  circumstances. 

But  further,  this  is  a  judgment  by  default,  and  aided  by  the  statute  for  the 
amendment  of  the  law,  which  extends  all  the  Statutes  of  Jeofailes  to  judgments  by 
default,  in  the  same  manner,  as  if  there  had  been  a  verdict ;  and  no  body  can  say  but 
that  in  this  case  a  verdict  would  have  cured  the  want  of  setting  out  an  attornment. 

[79]  Reeve  replied,  the  case  of  a  grantee  of  a  copyhold  doth  not  come  up  to  this, 
for  copyholders  do  not  claim  by  deed,  but  by  custom,  and  therefore  no  attornment  is 
necessary,  as  it  was  before  the  last  statute  upon  common  law  conveyances,  which  is 
the  present  case.  I  agree,  a  verdict  would  have  cured  this  defect,  because  the  plaintiff 
could  not  have  had  a  verdict  unless  he  had  proved  an  attornment,  but  as  this  is  a 
judgment  by  default,  and  was  not  a  jeofaile  before  4  &  5  Annte,  c.  16,  that  statute 
can  have  no  relation  to  this  case. 

C.  J.  The  reason  why  the  plaintiff  is  required  to  set  out  an  attornment  is,  because 
his  title  is  not  compleat  without  it,  as  a  copyholder's  is.  The  32  H.  8,  gives  none  but 
an  assignee  this  action ;  it  doth  not  enable  him  to  be  assignee,  but  only  as  such  to 
bring  an  action.  To  which  Powys  J.  agreed.  Et  per  Eyre  J.  the  32  H.  8,  is  out  of 
the  case  ;  for  as  the  plaintiff  is  not  a  compleat  assignee,  we  must  take  it  as  it  stood  at 
common  law,  and  at  common  law  such  a  grantee  of  the  reversion  as  the  plaintiff  is 
could  not  maintain  an  action  of  covenant.  Jones  Sir  W.  243.  Jones  Sir  Tho.  217, 
232.  Moor  527.  This  was  not  a  jeofaile,  so  not  helped  by  4  &  5  AnniB.  And 
Pratt,  J.  said,  that  the  question  was  no  more,  than  whether  the  statute  32  H.  8,  gives 
the  action  to  him  who  has  not  the  reversion,  for  without  attornment  it  passed  not. 
For  these  reasons  the  judgment  was  arrested. 

Lane  vemus  Santeloe. 

At  Nisi  Prius  in  Middlesex,  coram  King,  C.J. 

Different  damages  given. 

Case  for  a  malicious  prosecution  of  an  indictment  of  felony,  whereof  the  plaintiff 
was  acquitted,  was  brought  against  the  prosecutor  and  the  justice  who  committed: 
and  the  jury  gave  2001.  damages  against  the  prosecutor,  and  201.  against  the  justice, 
and  the  C.  J.  directed  the  verdict  to  be  taken  accordingly  (1). 

(1)  Lowfiold  V.  Bankcrof/,  post,  910,  coram,  Ld.  C.  J.  Raymond  contra.  Bull. 
L.  N.  P.  15. 
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Westbrooke  versus  Strutville. 

Coram  King,  C.J.  in  Middlesex. 

Wife  de  facto  only  may  bring  trespass  for  assault  by  husband. 
Cited  Bull.  L.  N.  P.  21. 

On  not  guilty  in  trespass  for  an  assault,  the  defendant  gave  in  evidence  his 
marriage  with  the  plaintiff,  to  encounter  which  she  prov6<l  a  former  marriage  to  one 
Westbrook,  who  was  alive  at  the  time  of  her  second  marriage.  Pro  defendente  it 
was  insisted,  the  plaintiff  ought  not  to  give  felony  in  evidence  to  support  her  action  ; 
but  this  was  over-ruled,  and  she  obtained  a  verdict,  her  marriage  with  the  defendant 
being  void  ab  initio  (1). 

(1)  But  in  an  action  by  husband  and  wife,  the  defendant  cannot  controvert  the 
marriage  upon  the  general  issue.     Dickenson  et  Ux'  v.  Davis,  post,  480. 

[80]     Strutville  vers^is  . 


Coram  Parker  C.J.  in  Middlesex. 

Wife  de  facto  a  servant. 

Where  a  woman  marries  a  second  husband  living  the  first,  and  the  second  not 
privy;  as  to  what  she  acquired  during  the  cohabitation,  the  C.  J.  said  he  would 
esteem  her  as  a  servant  to  the  second  husband,  who  is  iutitled  to  the  benefit  of  her 
labour. 

Williams  versus  Lady  Bridget  Osborne. 

Before  the  Delegates  at  Serjeants  Inn,  January  22,  1717. 

Of  the  suppletory  oath. 

The  question  below  was,  whether  Mr.  Williams  was  married  to  the  Lady  Bridget 
Osborne ;  the  minister  who  performed  the  ceremony  having  formerly  confessed  it 
extrajudicially,  but  now  denying  it  upon  oath.  So  that  there  being  variety  of 
evidence  on  both  sides,  the  Judge  upon  the  hearing  the  cause  required,  according  to 
the  method  of  Ecclesiastical  Courts,  the  oath  of  the  party,  which  the  civilians  terra 
the  suppletory  oath,  that  he  was  really  married  as  he  supposes  in  his  libel  and  articles. 
The  accepting  this  oath  (as  was  agreed  on  both  sides)  lies  in  arbitrio  judicis,  and  is 
only  used  where  there  is  but  what  the  civilians  esteem  a  semiplena  probatio  ;  for  if 
there  be  plena  probatio,  it  is  never  required  ;  and  if  the  evidence  does  not  amount  to 
a  semiplena  probatio,  it  is  never  granted,  because  this  oath  is  not  evidence  strictly 
speaking,  but  only  confirmation  of  evidence  ;  and  if  that  evidence  does  not  amount 
to  a  semiplena  probatio,  the  confirmation  of  it  by  the  party's  own  oath  will  not  alter 
the  case. 

Upon  admitting  the  party  to  his  suppletory  oath,  the  Lady  Bridget  Osborne 
appeals  to  the  Delegates.  So  that  the  question  now  was  not  upon  the  merits,  whether 
there  really  was  a  marriage  or  not,  but  only  upon  the  course  of  the  Ecclesiastical 
Courts,  whether  the  Judge  in  this  case  ought  to  have  admitted  Mr.  Williams  to  his 
suppletory  oath,  as  a  person  that  had  made  a  semiplena  probatio  of  that  which  he  was 
then  to  confirm. 

The  questions  before  the  Delegates  were  two:  1.  Whether  the  suppletory  oath 
ought  to  be  administered  in  any  case,  to  enforce  a  semiplena  probatio  %  2.  Admitting 
it  might,  whether  the  evidence  in  this  case  amounted  to  a  semiplena  probatio,  so  as 
to  intitle  Mr.  Williams  to  pray  that  his  suppletory  oath  might  be  received  1 

[81]  1.  As  to  the  first,  it  was  argued  to  be  against  all  the  rules  of  the  common 
law,  that  a  man  should  be  a  witness  in  his  own  cause.  It  is  not  allowed  in  the 
Temporal  Courts  in  any  case  but  that  of  a  robbery,  which  being  presumed  to  be  secret, 
the  party  is  admitted  to  be  a  witness  for  himself.     In  the  Temporal  Courts  no  man 
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can  be  examined  that  has  any  interest,  though  he  be  no  party  to  the  suit,  for  minima 
exceptio  tollit  sacramentum  juratoris.  On  the  other  side  many  authorities  and  pre- 
cedents were  cited  out  of  the  civil  law,  to  prove  this  practice  of  allowing  the  suppletory 
oath.  And  therefore  the  Court  held,  that  by  the  canon  and  civil  law  the  party 
agent,  making  a  semiplena  probatio,  was  intitled  to  pray  that  his  suppletory  oath 
might  be  received.  And  though  it  be  against  the  rules  of  the  common  law,  yet  this 
being  a  cause  of  ecclesiastical  conuzance,  the  civil  and  not  the  common  law  is  to  be 
the  measure  of  their  proceedings,  and  therefore  this  practice  being  agreeable  to  the 
civil  law,  is  well  warranted  in  all  cases  where  the  civil  law  is  the  rule  ;  and  the 
exercise  of  it  lies  in  arbitrio  judicis. 

2.  It  being  therefore  established,  that  a  person  making  semiplena  probatio  is 
intitled  to  his  oath  ;  the  next  question  was,  what  is,  according  to  the  notion  of 
the  civilians  and  canonists,  a  semiplena  probatio.  With  them  it  was  argued  on 
behalf  of  the  lady,  that  nothing  is  esteemed  as  a  plena  probatio,  unless  there  be 
two  positive  unexceptionable  witnesses  to  the  very  matter  of  fact,  as  to  the  marriage. 
That  a  semiplena  probatio,  which  is  the  next  degree  of  evidence,  is  what  is  affirmed 
by  the  oath  of  one  witness  as  to  the  principal  fact,  and  confirmed  by  concurrent 
circumstances. 

And  1st,  it  must  be  per  unum  testem.  2dly,  evidence  that  concludes  necessarily, 
and  not  by  presumption.  3dly,  that  has  no  presumption  to  encounter  it ;  and  4thly, 
the  witness  must  be  honesta  persona. 

That  matrimonial  causes  require  the  greatest  certainty ;  and  where  that  is  the  sole 
question,  the  proof  ought  to  be  fuller,  than  where  it  comes  in  by  incident,  as  on  granting 
administration. 

To  this  it  was  answered  on  the  other  side,  that  semiplena  probatio  implies  no  more 
than  what  the  common  lawyers  call  presumptive  evidence ;  and  that  is  properly 
called  presumptive  evidence,  which  has  no  one  positive  witness  to  support  it,  but  relies 
only  on  the  strength  of  circumstances.  And  when  there  is  one  witness,  who  deposes 
directly  to  the  principal  fact,  this  immediately  ceases  to  bear  the  name  of  presumptive, 
and  assumes  that  of  positive  evidence.  And  that  which  in  the  Temporal  Courts  [82] 
passes  for  positive  evidence,  is  the  same  degree  of  evidence  with  the  plena  probatio  of 
the  canonists  and  civilians.  The  suppletoiy  oath  does  ex  vi  termini  import,  that  there 
has  been  no  one  positive  witness  to  the  principal  fact ;  and  he  that  demands  to  be 
admitted  to  take  his  oath,  does  thereby  admit  that  he  has  produced  no  conclusive 
evidence  to  the  point  in  issue,  and  therefore  pars  ipsa  fungitur  officio  testis. 

There  is  no  fixing  the  bounds  of  a  semiplena  probatio ;  for  in  many  cases  circum- 
stances may  overbear  positive  evidence,  and  then  if  those  circumstances  should  not 
be  esteemed  to  amount  to  a  semiplena  probatio,  when  the  positive  evidence  would 
exceed  it ;  that  would  be  to  overthrow  the  positive  evidence,  by  that  which  is  not  so 
strong. 

Semiplena  probatio  therefore  they  concluded  to  be,  that  degree  of  evidence  which 
would  incline  a  reasonable  man  to  either  side  of  the  question  ;  and  implies  in  the 
notion  of  it,  that  a  positive  witness  has  not  deposed  to  the  principal  fact.  And  in  this 
case  though  there  was  no  positive  conclusive  evidence,  hut  only  such  as  depended  on 
circumstances,  as  confessions,  and  letters,  and  unusual  familiarities ;  yet  the  Court 
thought  it  amounted  to  a  semiplena  probatio,  and  consequently  that  the  Dean  of  the 
Arches  had  done  right,  in  admitting  Mr.  Williams  to  his  suppletory  oath  ;  and  there- 
fore they  dismissed  the  appeal  with  1501.  costs.  N.B.  Before  this  appeal  upon  the 
point  of  the  gravamen,  the  Judge  below  had  given  sentence  in  principal!  in  favour 
of  the  marriage,  and  the  appealing  upon  this  collateral  point  was  only  to  protract 
the  time.  To  obviate  this  the  Court  of  Delegates,  instead  of  remitting  the  cause  to 
the  Arches,  retained  it  ad  instantiam  partis,  and  11  December  1718,  heard  it  upon 
the  merits,  and  confirmed  the  former  sentence. 

Sir  Harry  Haughton  versus  Starkey.     In  Scacc'. 

What  costs  are  to  be  given  in  prohibition.     Fort.  347.    S.  C.  cited  Anon.  396. 

After  judgment  for  the  plaintiff  in  prohibition,  the  question  was,  what  costs  ought 
to  be  allowed,  the  Statute  of  8  &  9  W.  3,  11,  giving  costs  in  suits  upon  prohibitions; 
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and  whether  they  should  be  computed  from  the  first  motion,  or  only  from  the  declara- 
tion, was  the  doubt.  Upon  search  it  was  found  to  be  the  course  of  all  the  Courts  (a), 
to  tax  only  from  the  time  of  declaring,  except  in  two  instances.  Bads  v.  Jackson, 
B.  K.  2  Geo.  and  {b)  Brown  v.  Turner  et  AV  in  C.  B.  where  they  were  allowed  from  the 
first  motion.  And  of  this  opinion  were  all  the  Judges,  as  Baron  Fortescue  informed  me. 
And  all  the  officers  were  directed  for  the  future  to  allow  the  costs  of  the  first  motion. 
And  afterwards,  Ilil.  VI  Geo.  B.  K.  inter  Sivetnam  et  Archer  (c),  it  was  stated  in  the 
same  maimer,  and  agreed  to  be  the  uniform  [83]  practice  evei'  since  ;  and  Pas.  1  Geo.  2, 
between  Sir  Thomas  Buri/  and  Cross,  the  same  iloubt  was  raised  by  a  new  master,  and 
the  Court  ordered  costs  from  the  first  motion  (1). 

(a)  Fort.  34.5,  but  not  S.  P. 

(Ij)  Kep.  Pr.  in  C.  B.  11,  by  the  name  of  IFUls  v.  Turner. 

(c)  8  Mod.  738,  but  not  S.  P. 

(1)  Post,  1062,  and  Gas.  temp.  Hard.  395,  S.  C.  But  Beltenson  Henchman,  Mich. 
7  Cro.  1,  Rep.  Prac.  in  C.  B.  21,  reports  that  it  was  made  a  standing  order  in  C.  B. 
that  the  plaintiff  in  prohibition  shall  only  have  costs  from  the  time  of  making  his  rule 
for  the  writ  absolute,  et  vide  Palmer  v.  IVilliams,  Clerk,  Barnes,  130. 


DoMiNus  Rex  versus  Inhabitants  de  Haughton. 

Several  hirings  and  services  for  11  months  give  no  settlement.     1  Sess.  Ca.  p.  136. 
No.  124.     10  Mod.  392.     Foley  146,  S.  C. 

Upon  a  special  order  the  case  was  stated,  that  about  five  years  since  one  John 
Evans  was  hired  into  the  parish  of  Haughton  from  Ash  Wednesday  to  Christmas  ;  that 
at  Christmas  he  went  home  to  his  father,  who  lived  in  another  parish,  took  his  clothes 
with  him,  and  staid  a  week.  That  then  he  returned  to  Haughton,  and  hired  himself 
to,  and  served  the  same  master  eleven  months.  Then  he  went  home  again  to  his  father 
for  a  week,  and  returned,  and  was  hired  and  served  the  same  master  other  eleven 
months.  That  then  by  agreement  between  the  master  and  him,  and  to  avoid  a  settle- 
ment in  Haughton,  he  went  home  to  his  father  for  a  week,  and  afterwards  served  the 
same  master  for  five  weeks.  And  there  being  so  many  hirings  and  services,  the 
justices  adjudge  the  settlement  in  Haughton. 

Denton,  Reeve  and  Foley  moved  to  quash  this  order,  there  being  no  actual  hiring 
and  service  for  a  year,  both  which  the  statute  of  3  &  4  W.  &  M.  c.  11,  requires.  Mich. 
9  Ann.  Paroch.  liudswicke  v.  Dunfule,  Salk.  535,  there  was  a  hiring  for  a  quarter  of 
a  year,  and  afterwards  for  half,  and  then  for  another  half  year,  and  a  service  for  all ; 
but  this  was  held  to  be  no  settlement,  Hil.  10  W.  3,  Paroch.  Overton  v.  Steventon  (l), 
there  was  a  hiring  and  service  for  half  a  year,  then  a  hiring  for  a  whole  year,  and 
a  service  for  half ;  and  this  was  held  to  be  a  hiring  and  service  for  a  year,  and  the 
settlement  in  that  parish.  So  Pas.  1  Geo.  B.  R.  Bex  v.  Inhabitants  de  Brighhoell  in 
Berks  (2),  there  was  a  hiring  and  service  from  three  weeks  after  Michaelmas  1712, 
to  Michaelmas  1713,  then  a  hiring  to  the  same  master  for  a  year,  and  a  service 
for  eleven  months,  and  these  two  hirings  and  services  were  held  to  gain  the  servant 
a  settlement.  Pas.  1  Geo.  Paroch.  Pepper  Harroiv  v.  Frencham  (3),  a  hiring  and  service 
from  3  October  to  Michaelmas,  and  the  servant  at  the  master's  request  staid  so  long 
after  as  brought  the  year  about;  but  this  was  held  no  settlement.  Mich.  12  Ann. 
Paroch.  Horsham  v.  Shipley  (i),  there  was  a  hiring  from  19  February  to  May-tide  from 
thence  to  Lady-Day,  then  to  May-tide  again,  then  to  Lady-Day,  and  then  to  the  next 
May-tide  ;  but  there  being  no  contract  for  a  year,  the  Court  held  it  no  settlement. 

[84]  Hawkins  contra.  A  servant,  whilst  such,  is  not  removeable  by  any  Act, 
when  a  man  is  hired  for  a  year  in  one  parish,  and  serves  the  last  quarter  with  his 
master,  who  removes  into  another  parish,  yet  the  servant  gains  a  settlement,  as  has 
been  adjudged,  notwithstanding  the  Act  says,  a  hiring  and  service  for  a  year  in  any 
parish.  Mich.  1  Geo.  Paroch.  St.  George  v.  St.  Catherine,  where  the  master  removed 
at  half  a  year's  end.  The  statute  says,  apprentices  bound  out  by  indenture  ;  and  yet 
it  has  been  extended  to  those  bound  out  by  deed  poll.  So  the  Statute  of  Gloucester 
as  to  waste  has  been  extended  beyond  the  letter,  rather  than  it  should  be  evaded.     In 
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the  present  ease  it  plainly  appears,  that  this  was  a  contrivance  from  the  beginning  to 
exempt  this  parish,  by  sending  him  away  at  eleven  months  end. 

Foley.  He  needed  not  to  go  away,  to  avoid  that  which  he  could  not  have  gained 
by  staying. 

C.  J.  This  is  plainly  a  design  to  save  this  parish,  and  I  suppose  all  the  parishioners 
have  agreed  never  to  hire  any  servant  for  a  year.  The  ground  of  the  statute  relating 
to  servants  was  that  a  person  who  had  strength  of  body  etiough  to  hire  himself  out 
for  a  year,  would  when  that  year  is  expired  be  able  to  support  himself ;  and  the  same 
reason  holds  in  the  case  of  apprentices.  I  am  afraid  we  cannot  interpose  in  this  case, 
but  it  is  proper  the  Legislature  should. 

Pratt  J.  We  must  take  the  law  as  it  stands,  and  follow  former  resolutions  ;  for  the 
sessions  have  ever  since  for  the  most  part  acted  pursuant  to  those  resolutions ;  and 
if  we  should  do  otherwise,  it  will  introduce  the  utmost  uncertainty  and  confusion  ;  and 
little  respect  will  be  paid  to  our  judgments  if  we  overthrow  that  one  day,  which  we 
resolved  the  day  before.  The  statute  expressly  requires  a  hiring  and  service  for 
a  year ;  and  it  is  admitted  that  if  there  was  but  one  hiring  and  service  for  eleven 
months,  that  would  give  no  settlement ;  and  why  any  subsequent  hirings  of  the  same 
nature  should  gain  him  one,  I  cannot  imagine.  The  reason  of  hiring  servants  at  first 
for  eleven  months  only  is,  because  the  servant  may  prove  idle  and  good  for  nothing,  and 
the  master,  as  a  prudent  man  ought  to  do,  avoids  bringing  a  charge  upon  the  parish,  till 
he  has  had  experience  of  the  diligence  and  fidelity  of  his  servant ;  and  when  he  has  had 
eleven  months  experience  of  his  diligence  and  fidelity,  then  if  he  hires  him  a  second 
time,  that  is  grounded  upon  his  good  service  during  the  former  hiring,  but  still  the 
second  hiring  must  be  as  full,  as  if  the  first  hiring  were  out  of  the  case,  and  if  the  first 
hiring  were  out  of  the  case,  then  the  second  would  stand  in  the  same  parity  of  reason 
with  what  I  mentioned  before,  a  single  hiring  and  service  for  eleven  months,  which  it  is 
agreed  will  give  no  settlement. 

[85]  If  there  was  any  fraud,  the  justices  should  have  examined  into  it.  We  can- 
not judge  of  the  fact,  but  the  law  upon  the  fact.  1  Vent.  310.  Demand  and  refusal 
is  evidence  of  a  conversion  to  a  jury,  but  not  to  the  Court.  1  Roll.  Abr.  52-3. 
10  Co.  .56.  Hob.  187.  1  Vent.  401.  1  Sid.  127.  Hutt.  10.  Salk.  531.  If  that 
case  of  The  Parishes  of  Overton  and  S/eventon  was  open  again,  I  should  not  readily  go 
into  that  opinion. 

The  Court  took  time  to  consider  of  it,  and  at  the  end  of  the  term  they  held,  that 
as  the  law  now  stands,  the  several  hirings  and  services  that  were  stated  could  give  no 
settlement.  They  said  it  would  be  dangerous  to  depart  from  the  (a)  words  of  the 
statute,  and  if  they  once  did,  they  should  never  know  where  to  'stop.  Wherefore  the 
order  was  quashed. 

(1)  Burr.  S.  C.  549.  Fort.  316.  1  Ld.  Raym.  426.  Sett,  and  Rem.  255,  pi.  295. 
3  Salk.  257.     12  Mod.  224.     But  all  inaccurate  except  the  first. 

(2)  Foley  154.     10  Mod.  287.     1  Sess.  Ca.  92,  S.  C. 

(3)  Foley  135.  10  Mod.  293.  Fort.  322,  report  this  case  in  the  same  way.  But 
in  Cas.  of  Sett,  and  Rem.  No.  80,  p.  56,  the  fact  "that  the  servant,  at  the  master's 
request,  staid  so  long  after  as  brought  the  year  about,"  is  omitted,  and  it  is  said,  that 
it  was  adjudged  a  settlement  upon  the  ground  that  this  was  a  fraudulent  hiring  to 
evade  the  statute. 

(4)  Foley  134. 

(a)  Vide  post,  143,  S.  P.  n.  2d.  ed. 


[86]    Easter  Term,  4  Georgii  Regis.     In  B.  R. 

Sir  John  Pratt,  Knt.,  Lord  Chief  Justice.  Sir  Littleton  Powys,  Knt.,  Sir  Robert 
Eyre,  Knt.,  Sir  John  Fortescue  Aland,  Knt.,  Justices.  Nicholas  Lechmere  Esquire, 
Attorney  General.     Sir  William  Thompson,  Knt.,  Solicitor  General. 

Memorandum  :  This  term  the  Lord  Chief  Justice  Parker  was  made  Lord  Chancellor, 
and  Mr.  Justice  Pratt  succeeded  him  as  Chief  Justice,  and  Mr.  Baron  Fortescue 
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came  down  into  the  King's  Bench,  and  was  succeeded  by  Sir  Francis  Page  the 
King's  Serjeant,  and  Sir  Edward  Northey,  Knt.  was  removed  from  being  Attorney 
General,  and  Nicholas  Lechraere,  Esquire,  was  made  Attorney  in  his  room. 

Anonymous. 

Sunday  a  day  in  rules,  unless  the  first  or  last.     Salk.  624. 

The  writ  was  returnable  30th  January,  and  the  bail-bond  assigned  the  4th  of 
February,  between  which  and  30th  January  a  Sunday  happened.  Et  per  Curiam  :  It 
is  well  assigned,  for  Sunday  is  to  be  reckoned  as  one  of  the  four  days  there  being  no 
more  allowed  in  actions  laid  in  London  or  Middlesex  (1).  And  [87]  so  it  is  in  rules  to 
plead,  except  the  first  or  last  day  happen  upon  a  Sunday  ;  with  this  difference,  that 
if  the  rule  be  given  upon  a  Sunday  it  goes  for  nothing,  but  if  it  expires  upon  a 
Sunday,  the  defendant  has  all  the  next  day  to  plead  in. 

(1)  But  if  the  fourth  day  be  Sunday,  the  bail  bond  is  not  assignable  till  after 
Monday.  Shtdley  v.  Slurt,  post,  782.  Bullock  v.  Lincoln,  post,  914,  and  if  the  action 
be  laid  in  any  other  county  or  city,  the  bond  is  not  assignable  until  six  days  after  the 
return  of  the  writ.     Imp.  Pract.  K.  B.  148.     1  Cromp.  Pract.  75. 

Lanquit  versus  Jones. 

Eule  on  bishop's  executor  to  return  fieri  facias  de  bonis  ecclesiasticis. 

The  sheriff  returned  to  a  fieri  facias,  that  the  defendant  is  clericus  beneficiatus 
nullum  habens  laicum  feodum  within  his  bailiwick  ;  whereupon  a  fieri  facias  de  bonis 
ecclesiasticis  issued,  directed  to  the  late  Bishop  of  Sarum  in  one  cause,  and  in  another 
between  the  same  parties  directed  to  the  present  bishop.  And  upon  affidavit  that 
the  debts  were  levied  thereupon,  the  Court  made  a  rule  upon  the  executors  of  the 
first  bishop,  to  return  the  first  writ,  and  upon  the  now  bishop  to  return  the  second. 


Drake  versus  Taylor. 

Where  the  question  is,  whether  the  rector  or  vicar  be  intitled  to  tithes,  no 

prohibition  lies. 

The  vicar  libels  for  tithes  of  turnips,  and  lays  his  title  to  them  by  prescription 
and  endowment.  The  defendant  pleads,  that  there  is  a  rectory  impropriate,  and  that 
time  out  of  mind  the  rector  has  taken  tithes  of  turnips.  And  last  term  he  moved  for 
a  prohibition  pro  defectu  triationis,  and  obtained  a  rule  nisi.  And  now  Reynolds 
Serjeant  came  to  shew  cause  against  a  prohibition,  for  that  turnips  are  a  late  improve- 
ment in  Norfolk  (where  the  matter  arises)  and  quoted  2  Roll.  Abr.  310,  Z.  5,  1,  2. 
And  where  the  matter  is  originally  of  ecclesiastical  conuzance  unraixt  with  any 
temporal  ingredient,  no  prohibition  lies.  The  vicar  is  prima  facie  intitled  to  nothing, 
unless  he  shews  a  right  either  by  prescription  or  endowment.  These  endowments  are 
of  an  ecclesiastical  nature,  and  so  is  the  extent  of  them.  For  anciently  and  until  the 
statutes  of  15  R.  2,  c.  6,  and  4  H.  4,  c.  12,  the  Ordinary  endowed  the  vicarage  at  his 
discretion.  In  2  Brownl.  36,  it  is  said  and  agreed,  that  if  there  be  a  parsonage 
impropriate,  and  a  vicarage,  endowed,  and  there  be  any  difference  between  them,  it 
shall  be  tried  and  determined  by  the  Ordinary.  In  Scaccario  et  in  C.  B.  this 
prohibition  has  been  denied. 

Yorke  contra.  That  rule  which  has  been  laid  down,  will  not  be  insisted  upon  now- 
a-days,  for  the  clergy  will  not  pretend  to  be  exempted  from  the  temporal  jurisdiction 
merely  because  they  are  [88]  ecclesiasticks.  But  in  this  case  both  parties  are  not  ecclesi- 
asticks,  for  the  libel  is  against  the  parishioner,  and  it  lays  a  custom  which  is  denied 
and  must  be  tried,  and  that  has  always  been  good  ground  for  a  prohibition.  We  do 
not  pray  it  for  defect  of  jurisdiction,  but  want  of  trial  of  the  prescription,  which  is 
what  the    vicar    grounds  himself  upon  in  making  his  title  to  the  tithes  ;   and    the 
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question  is  not  upon  the  endowment,  though  I  admit  the  prescription  supposes  an 
endowment. 

C.  J.  Though  both  parties  are  not  ecclesiasticks,  yet  the  thing  in  controversy 
belongs  either  to  one  ecclesiastick  or  another,  for  either  the  rector  is  intitled  to  the 
tithes  or  the  vicar,  and  what  matter  is  it  to  the  parishioner  who  has  them  1  for  he  can 
only  pay  them  to  one.  This  is  properly  a  dispute  what  belongs  to  the  vicar  upon 
the  endowment,  and  that  evidence  which  will  intitle  him  to  a  sentence  below,  will  not 
enable  him  to  recover  here,  and  therefore  I  am  against  a  prohibition.  To  which  Powys 
and  Eyre  Justices  agreed.  Et  per  Pratt  J.  If  we  should  grant  a  prohibition  in  order 
to  try  the  custom,  and  it  should  be  found  against  the  custom,  yet  that  will  not  deter- 
mine the  question  upon  the  endowment;  and  therefore  we  ought  not  to  draw  them 
out  of  that  Court,  which  may  properly  determine  the  whole  matter.  And  besides  in 
the  Spiritual  Court  fifty  years  makes  a  prescription,  though  it  will  not  here.  The 
rule  for  a  prohibition  was  discharged  (1). 

(1)  In  a  suit  by  the  vicar  against  the  lessee  of  an  impropriator  of  a  rectory  for 
the  small  tithes,  and  the  hay  tithes  of  the  glebe,  which  he  claimed  by  prescription 
and  endowment.  The  Court  of  B.  R.  inclined  that  a  prohibition  should  go.  Barton 
v.  Hollis,  Fitz.  78.  Vide  6  Com.  Dig.  tit.  Prohibition  (G.  6),  and  the  opinion  of  the 
Chief  Baron  himself  there  in  point  with  the  present  case. 

Wallis  versus  Scott. 

Where  a  special  request  is  necessary  to  be  alledged,  and  where  not. 
Bull.  L.  N.  P.  151.     5  Com.  Dig.  tit.  Pleader  (C.  70),  366. 

The  plaintiff  declares,  that  the  defendant,  in  consideration  the  plaintiff  would 
make  him  a  set  of  sails  worth  451.  promised  to  pay  so  much  for  them  upon  request ; 
and  avers,  that  he  made  the  said  sails  ;  and  the  defendant  although  often  requested 
refuses  to  pay.  Demurrer  inde.  And  Branthwayte  Serjeant  pro  defendente  argued, 
that  this  being  a  special  contract,  the  plaintiff  must  shew  a  performance  of  all  on  his 
part,  which  he  has  not  done  ;  for  he  has  not  averred  that  he  made  the  sails  worth  451. 
and  if  they  were  not  worth  it,  the  defendant  is  not  chargeable. 

Secondly,  the  action  being  founded  upon  the  breach  of  contract,  there  ought  to  be 
a  special  request  laid.  For  this  differs  from  the  cases  where  there  is  a  precedent  debt 
or  duty  whereon  to  ground  the  promise,  for  there  I  admit  the  action  is  a  request. 
2  Cro.  183.  The  defendant,  in  consideration  the  plaintiff  being  an  inn-keeper  would 
entertain  the  defendant's  commissioners,  promised  to  pay  for  their  lodging  and  diet 
upon  request;  and  there  being  nothing  but  the  general  licet  ssepius  requisit',  judg- 
ment was  arrested  upon  that  distinction,  between  a  collateral  contract  for  a  thing  in 
fieri,  and  a  precedent  debt  or  duty.  And  to  the  same  purpose  is  2  Cro.  523.  In 
2  Saund.  32,  assumpsit  on  mutual  promises  to  perform  an  award,  or  pay  each  other 
401.  upon  request,  and  in  an  action  for  the  401.  the  declaration  was  held  ill,  [89]  because 
no  request  was  alledged,  and  the  farmer  cases  and  differences  were  agreed.  Here  is 
no  money  to  be  paid  till  two  things  are  done,  neither  of  which  appear,  1.  The  making 
the  sails  of  such  a  value,  and  2.  A  request  to  pay  for  them. 

Yorke  contra.  In  actions  upon  the  case  the  plaintiff  may  lay  it  as  he  can  prove  it, 
and  is  not  obliged  to  a  general  indebitatus  assumpsit.  The  value  is  part  of  the 
description  of  the  sails,  and  therefore  when  we  aver  we  made  the  aforesaid  sails, 
velaturas  prsedictas,  that  takes  in  the  whole  description.  As  to  the  request,  the  licet 
sffipius  requisit'  is  sufficient.  But  if  not,  yet  the  want  of  a  special  request  ought  to 
have  been  shewn  for  cause  of  demurrer.  The  cases  in  Croke  can  never  be  law,  for 
they  are  after  a  verdict,  when  the  Court  will  intend  a  request  proved,  and  so  is 
Pop.  160. 

Branthwayte  replied.  It  is  admitted  that  the  value  ought  to  be  averred,  and  the 
only  question  now  is,  whether  it  be  or  not. 

Prajdict'  will  not  be  a  sufficient  averment.  In  Yelv.  36,  trespass  for  taking  goods 
a  persona  of  the  plaintiff,  and  judgment  arrested  for  the  insufficiency  of  averring  the 
property.     These  cases  as  to  the  request  being  after  a  verdict,  the  argument  holds  a 
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fortiori  in  this  case,  which  is  on  a  demurrer.  The  general  request,  as  alledged,  naay 
be  since  the  action  brought,  and  this  at  most  is  but  an  executory  promise. 

Powys  J.  (absentibus  Parker  et  Pratt)  thought  the  priedictas  velaturas  was  sufficient. 
Et  per  Eyre  J.  I  do  not  think  the  value  need  be  alledged  ;  but  if  it  need,  yet  the 
pi'sedict'  takes  it  in,  for  if  the  value  be  part  of  the  description,  then  it  is  averred  that 
the  plaintiH"  made  such  a  set  of  sails  as  was  agreed  upon  (that  is)  a  set  of  sails  which 
answers  every  part  of  the  description. 

Where  notice  or  a  request  are  by  law  necessary,  there  the  general  averment  will 
not  be  sufficient ;  but  it  must  be  particularly  set  forth,  that  the  Court  may  judge 
whether  the  notice  or  request  were  sufficient.  But  in  this  case  I  take  it  no  request 
was  necessary,  for  on  the  making  the  sails  the  money  immediately  becomes  due.  If 
I  promise  a  taylor.  that  in  consideration  he  will  make  me  a  suit  of  cloaths,  I  will  pay 
him  so  much  ;  there  needs  no  request,  for  as  soon  as  he  has  done  his  part,  there  is  a 
duty  vested  in  him.  And  this  differs  from  the  cases  where  the  payment  is  to  be  to 
a  third  person,  or  where  an  award  directs  a  request. 

Afterwards,  the  Court  being  full,  Branthwayte  mentioned  Cro.  Eliz.  773,  91. 
Hutt.  107.  And  Yorke  quoted  Yel.  66,  121.  3  Bulst.  258.  2  Cro.  639.  And  the 
former  cases  of  2  Cro.  183,  523,  were  denied  per  Eyre  J.  and  judgment  given  for  the 
plaintiff. 

[90]    DoMiNus  Rex  versus  Inhabitantes  de  Ivinghoe  in  Com'  Bucks. 

Where  there  is  an  hiring  for  a  year,  and  a  service  for  part  to  a  stranger,  yet  if  there 
be  no  dissolution  of  the  first  contract  it  is  a  settlement.  1  Sess.  Ca.  p.  129, 
No.  121.  Cas.  of  Sett,  and  Rem.  pi.  109,  p.  81.  Fort.  317,  S.  C.  by  name  of 
Joyford  and  Solehury. 

On  a  special  order  of  sessions  the  case  appeared  to  be,  that  one  Nicholas  Young, 
being  legally  settled  in  the  parish  of  Cholesbury,  was  at  Michaelmas  1715,  hired  into 
tlie  parish  of  Ivinghoe  by  Joh.  Knight,  to  serve  him  as  a  shepherd  till  Michaelmas 
following.  That  he  entered  upon  the  service,  and  continued  with  Knight  till  Lady- 
Day,  who  then  paid  him  half  a  year's  wages,  and  left  the  farm  to  one  Smith,  who 
entered  and  took  all  the  stock  and  servants,  and  in  harvest  time  took  Young  off  from 
keeping  sheep,  and  set  him  to  harvest  work,  for  which  he  paid  him  5s.  extraordinary, 
and  at  the  year's  end  paid  him  the  other  half  year's  wages.  That  Knight  when  he 
left  the  farm  never  told  Young  he  was  no  more  his  servant,  nor  were  there  any 
transactions  between  them  two  towards  dissolving  the  contract ;  neither  did  Young 
ever  make  any  new  contract  with  Smith  for  the  last  half  year.  And  the  justices 
adjudge  the  settlement  in  Ivinghoe,  where  the  hiring  and  service  were. 

Denton  moved  to  quash  the  order.  Because  to  make  a  settlement  there  must  be 
both  a  continuance  of  the  contract,  and  service  ;  both  which  were  broke  oft'  at  the 
half  year's  end.  Mich.  9  Annse  Parodi  Rudswick  et  Dunsolc,  Salk.  538.  There  was  a 
hiring  and  service  for  a  quarter  of  a  year,  then  for  half  a  year,  and  afterwards  for 
another  half  year,  all  which  were  held  to  give  no  settlement. 

Yorke.  By  8  &  9  W.  3,  c.  30,  it  is  required,  that  the  party  continue  in  the  same 
service  for  a  year.  There  must  be  an  identity  of  the  service,  it  must  appear  to  be 
the  same  master,  which  this  is  not,  and  here  is  an  alteration  of  the  wages.  The  Court 
will  not  consider  what  is  most  for  the  benefit  of  the  servant,  but  which  is  the  proper 
parish  to  be  chai'ged  ;  it  is  all  one  to  the  servant,  where  he  is  settled. 

Reeve  contra.  It  being  expressly  stated,  that  there  was  no  new  contract,  the 
first  must  be  taken  to  have  continuance  all  the  year.  And  if  Smith  had  not  paid 
Young  the  last  half  year's  wages,  no  doubt  but  as  this  case  stands  he  might  have  come 
upon  Knight  for  them.  The  5s.  shew  he  was  Knight's  servant  all  along,  for  other- 
wise Smith  had  no  occasion  to  give  him  that  extraordinary  pay.  The  statute  does 
not  require  an  identity  of  the  contract,  for  Hil.  10  W.  3,  Paroch'  Overton  et  Steventon  (a), 
a  hiring  and  service  for  half  a  year,  and  then  a  hiring  for  a  whole  year,  and  a  service 
[91]  for  half,  was  held  to  gain  a  settlement.  So  Pasch.  1  Geo.  B.  R.  Rex  v.  Inhabit- 
antes de  Brightwell  in  Com.  Berks,  there  was  a  hiring  and  service  from  three  weeks  after 
Michaelmas  1712  to  Michaelmas  1713,  then  a  hiring  to  the  same  master  for  a  year, 
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and  a  service  for  eleven  months  ;  and  this  was  held  a  good  settlement.  The  statute 
of  3  &  4  W.  &  M.  c.  11,  says,  that  a  binding  and  inhabitation  shall  gain  a  settlement, 
so  that  by  the  words  a  binding  is  required  ;  and  yet  Trinity  13  W.  3,  B.  R.  Rex  v. 
Inhabitantes  de  Eccles  in  Corn  Norf\  it  was  held,  that  if  the  master  to  whom  the  binding 
was,  assigns  his  apprentice  over  to  another,  a  bare  inhabitation  forty  days  with  the 
assignee  gives  a  settlement.  In  this  case  there  is  a  hiring  and  service  for  a  year  in 
the  parish  of  Ivinghoe,  and  that  is  sufficient. 

Lee.  By  13  &  14  Car.  2,  c.  12,  forty  days  inhabitation  gave  a  settlement.  But 
it  being  found,  that  diseased  and  disorderly  persons  often  came  into  parishes  and 
staid  out  the  time,  it  was  thought  proper  by  the  Statutes  of  3  &  4  ife  8  &  9  W.  3, 
to  require  a  hiring  and  service  for  a  year.  And  this  was  thought  a  good  remedy, 
because  it  was  supposed  no  body  would  incumber  themselves  with  a  sickly  or 
disorderly  person  for  a  whole  year,  who  perhaps  would  have  dispensed  with  them 
for  forty  days.  And  it  is  not  presumed,  that  a  person  having  ability  of  body 
enough  to  serve  a  year,  will  become  chargeable ;  and  he  is  looked  on  as  bringing 
so  much  substance  into  the  parish.  I  agree  the  word  same  in  the  latter  statute 
is  a  word  of  relation,  but  it  will  be  satisfied  by  referring  it  to  the  same  place. 
Those  statutes  have  always  had  a  liberal  construction,  as  before  3  &  4  VV.  &  M.  c.  11, 
that  bearing  offices  in  a  parish  amounts  to  notice.  Show.  12.  So  the  statute  says, 
any  unmarried  person  having  no  child,  and  yet  a  person  having  a  child  which  was 
grown  up,  and  no  incumbrance  to  him,  was  held  to  be  within  the  statute  (1).  So 
Pasch.  10  Annag,  Eegina  v.  Paroch'  de  Aldenham,  and  Mich.  1  Geo.  St.  Saviour's  South- 
wark,  marrying  within  the  year  was  held  no  hindrance  of  the  settlement  (2). 
Salk,  527,  529. 

Yorke.  That  case  is  within  the  very  words,  for  the  statute  speaks  only  of 
persons  unmarried  at  the  time  of  the  hiring. 

C.  J.  The  statute  requires  two  things  ;  a  hiring,  and  a  continuance  in  the  same 
service  for  a  year.  There  can  be  no  doubt  but  that  in  this  case  there  is  a  compleat 
and  perfect  hiring  for  a  year  ;  but  the  question  turns  upon  the  service.  Half  of 
it  was  actually  a  service  to  Knight,  and  the  rest  in  fact  was  a  service  to  Smith  ; 
but  there  being  no  new  contract  with  Smith,  nor  any  dissolution  of  the  first 
contract  with  Knight ;  it  seems  considerable,  [92]  whether  the  whole  shall  not  be 
taken  to  be  a  service  to  Knight.  As  if  I  lend  my  servant  to  a  neighbour  for  a 
week,  or  any  longer  time  ;  and  he  goes  accordingly,  and  does  such  work  as  my 
neighbour  sets  him  about :  yet  all  this  while  he  is  in  my  service,  and  may  reason- 
ably be  said  to  be  doing  ray  business  (3). 

If  the  first  contract  be  not  discharged,  it  must  have  a  continuance,  and  under  it 
the  servant  is  intitled  to  demand  his  wages  of  the  first  master.  And  the  5s.  given  hira 
by  Smith  is  no  argument  to  the  contrary,  no  more  than  if  in  the  case  I  put  before, 
my  neighbour  had  given  my  servant  a  gratuity  for  his  extraordinary  trouble.  What 
agreement  there  was  between  Knight  and  Smith,  non  constat,  but  here  is  no  act  done 
by  the  servant  that  shews  his  consent  to  change  his  master.  And  therefore  I  take 
this  to  be  a  service  for  the  whole  year  pursuant  to  the  first  contract,  and  consequently 
the  settlement  is  at  Ivinghoe,  where  the  service  was. 

Powys  J.  The  private  reason  that  we  went  upon  in  7'/te  King  v.  The  InhahitanU  of 
Haughton,  where  it  was  held  that  several  hirings  and  services  for  eleven  months  gained 
no  settlement  was,  because  if  we  should  once  get  out  of  the  statute,  there  would  be 
no  end,  and  by  the  same  reason  that  we  abated  one  day  we  might  abate  two,  et  sic  in 
infinitum.     I  think  in  this  case  the  settlement  is  in  Ivinghoe. 

Eyre  J.  And  so  do  I.  This  is  a  contract  for  a  year  between  Knight  and  Young, 
and  not  to  be  dissolved  during  the  year  without  both  their  consents.  There  is  actually 
no  consent  on  one  side,  and  but  an  implied  consent  on  the  other.  It  weighs  nothing 
with  me,  that  Smith  paid  the  last  half  year's  wages,  for  I  look  upon  him  only  as  a 
person  to  whom  the  servant  was  lent,  and  there  is  no  doubt  but  that  Young  might 
have  demanded  the  wages  of  Knight.  The  paying  the  5s.  is  so  far  from  being  an 
argument  that  the  contract  was  dissolved,  that  it  is  to  me  a  strong  evidence  of  its 
continuance  ;  for  when  Smith  goes  to  set  him  about  harvest  work,  no  says  he.  I  was 
hired  to  be  a  shepherd,  and  had  small  wages  accordingly;  and  thereupon  the  other 
agrees  to  give  him  5s.  an  equivalent  for  the  hardness  of  the  work. 
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Fortescue  J.  The  difficulty  arises  upon  the  word  same,  which  may  extend  to 
master,  parish,  and  business.  And  taking  it  in  those  senses,  this  case  comes  within 
the  words  of  the  statute ;  and  there  can  be  no  doubt  but  that  it  comes  within  the 
reason  of  it,  for  he  is  no  more  likely  to  be  chargeable  now,  than  if  he  had  actually 
served  Knight  all  the  year.  Upon  the  reasons  which  have  been  given,  I  think,  here 
is  the  same  master,  the  same  sort  of  service,  in  the  same  parish,  and  a  continuance  of 
the  contract  throughout  the  whole.     The  order  was  confirmed  (4). 

(a)  Burr.  S.  C.  549.  1  Ld.  Kayra.  426.  Fort.  316.  Sett,  and  Rem.  255- 
Fol.  153.     3  Salk.  257.     12  Mod.  224,  S.  C. 

(1)  Anthony  v.  Cardigan,  Fort.  309. 

(2)  Rex  V.  Clent,  Foley  148.  Rex  v.  Sutton,  2  Sess.  Ca.  133.  Rex  v.  Banbury, 
Burr.  S.  C.  322.     Rex  v.  Allendale,  3  Term  Kep.  382,  S.  P. 

(3)  Saint  Peter's  in  Sandwich  and  Goolaston  in  Kent,  post,  1232,  S.  P. 

(4)  Rex  v.  Beccles,  Burr.  S.  C.  230,  post,  1207.  Rex  v.  Ladock,  Burr.  S.  C.  179, 
post,  1164,  S.  P. 

[93]    DoMiNUS  Rex  versus  Mothersell. 

What  corporation  books  may  be  given  in  evidence. 

Upon  a  motion  for  a  new  trial,  the  Judge  certified  the  special  matter  in  writing, 
and  the  Court  refused  to  hear  any  affidavits  of  what  passed  at  the  trial,  looking  upon 
the  certificate  of  the  Judge,  who  was  an  indiflferent  person,  to  be  of  a  much  higher 
nature  than  the  oath  of  the  party  interested,  and  therefore  ordered  the  counsel  to  take 
the  fact  as  it  was  stated  by  the  certificate,  and  not  argue  about  the  fact,  but  the  law 
upon  the  fact.  And  the  question  being,  whether  a  particular  matter  offered  in  evidence 
was  well  over-ruled  by  the  Judge,  the  Court  said,  that  if  he  had  rejected  that  which 
was  good  evidence,  it  would  be  ground  for  a  new  trial ;  but  if  the  matter  offered  was 
not  legal  evidence,  then  the  first  verdict  ought  to  stand.  And  as  to  that  the  fact  was, 
that  on  an  information  in  nature  of  a  quo  warranto  the  prosecutor  produced  in  evidence 
a  book  which  appeared  to  be  only  minutes  of  some  corporate  acts  ten  years  ago,  all 
written  by  the  prosecutor's  clerk,  who  was  no  officer  of  the  corporation.  And  this 
being  opposed  by  the  other  side,  as  having  never  been  kept  amongst,  or  esteemed  as 
one  of  the  corporation  books,  in  which  the  entries  were  always  made  by  the  town 
clerk,  and  there  being  some  suspicion  that  this  book  was  not  genuine,  the  Judge, 
before  he  admitted  it  to  be  read,  required  an  account  where  it  had  been  kept  for  these 
ten  years,  and  whether  any  body  had  seen  it  before,  which  the  prosecutor  not  being 
able  to  give  him  any  satisfaction  in,  he  rejected  it.  Et  per  Curiam,  corporation  books 
are  generally  allowed  to  be  given  in  evidence,  when  they  have  been  publickly  kept  as 
such,  and  the  entries  made  by  the  proper  officer ;  not  but  that  entries  made  by  other 
persons  may  be  good,  if  the  town  clerk  be  sick  or  refuses  to  attend,  but  then  that 
must  be  made  appear.  Whoever  produces  a  book,  must  establish  it,  before  he  delivers 
it  in.  We  often  make  people,  when  they  produce  deeds,  give  an  account  where  they 
have  been  kept,  and  how  they  came  by  them.  Therefore  we  are  of  opinion,  this 
evidence  thus  offered  was  well  over-ruled,  and  consequently  there  must  be  no  new 
trial  (1). 

(1)  Vide  the  case  of  Thetford,  12  Vin.  Abr.  90,  pi.  16.     Qu.  if  not  S.  C. 


Hunt's  Case. 

Mandamus.     Ante,  42. 

The  Court  granted  a  mandamus  on  1  Geo.  against  mutiny  and  desertion,  directed 
to  the  justices  of  peace,  for  them  to  compel  the  treasurer  of  the  county  to  reimburse 
a  constable  the  extraordinary  charges  he  had  been  at  in  providing  carriages  on  the 
expedition  into  Scotland. 
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[94]    Between  the  Parishes  of  Horncastle  and  Boston. 

What  is  a  good  certificate  within  8  &  9  W.  3,  c.  30.     Fort.  301.     Foley  199,  S.  C. 

A.  being  legally  settled  in  Boston,  came  into  Horncastle  as  a  certificate  man  ;  and 
the  justices  thinking  the  certificate  not  sufficient,  made  an  order  to  remove  him  back 
to  Boston.  And  now  upon  motion  to  quash  the  order,  it  appeared  that  the  certificate 
was  signed  by  the  churchwardens  or  overseers,  as  8  &  9  W.  3,  c.  30,  directs ;  and 
that  it  was  attested  by  two  as  witnesses,  who  were  justices  of  the  peace.  The  statute 
requires  it  to  be  attested  by  two  witnesses,  and  allowed  by  two  justices  of  the  peace. 
And  Cheshyre  insisted,  that  this  was  a  better  certificate  than  such  a  one  as  is  mentioned 
in  the  statute,  for  the  attestation  of  the  signing  it  is  only  to  satisfy  the  justices,  that 
it  is  the  hand  of  the  parish  officers ;  and  nothing  can  be  so  satisfactory  to  them,  as 
what  they  see.  And  it  is  not  requisite,  that  there  be  four  distinct  persons,  two  to 
attest,  and  two  to  allow  ;  but  the  justices  that  allow  the  certificate  may  act  in  both 
capacities.  To  which  the  Court  agreed,  when  it  appeared  they  took  upon  them  to 
act  both  as  witnesses  and  justices ;  but  here  it  only  appeared  they  subscribed  as 
witnesses,  for  there  are  no  words  of  allowance.  If  this  should  be  held  good,  the 
justices  may  be  drawn  in  to  sign  as  witnesses,  when  perhaps  they  do  not  so  much  as 
know  what  the  instrument  is,  and  never  imagined  what  they  did  would  pass  for  an 
allowance.     The  certificate  was  held  void,  and  the  order  confirmed. 


Frost  versus  "Wolveston.     In  C.  B. 

Infant  declares  the  uses  of  a  fine  to  be  suffered  at  full  age,  then  he  may  declare 

other  uses. 

An  infant  covenants  to  levy  a  fine  by  such  a  time  to  such  uses.  Before  the  time 
he  comes  of  age,  then  the  fine  is  levied,  and  by  another  deed  made  at  full  age,  he 
declares  it  to  be  to  other  uses.  The  Court  held  the  last  deed  should  be  that  which 
should  lead  the  uses(l). 

(1)  But  if  the  fine  had  been  levied,  and  the  deed  to  declare  the  uses  been  executed 
during  his  infancy,  such  declaration  of  uses  would,  until  the  fine  be  reversed,  bind  the 
infant,  and  his  heirs,  in  case  of  his  death,  as  being  part  of  the  same  conveyance. 
Price  v.  Sir  Julius  Ccesar,  1  Kol.  Abr.  730  (F),  pi.  3.  Beckwith's  case,  2  Co.  58  a.  Alar;/ 
Poriingfon's  case,  10  Co.  42  b.  Mansfield's  case,  12  Co.  124,  and  said  to  have  been 
resolved  by  Dyer  and  Wray,  C.J.  Hob.  224,  et  per  Lord  Hardwicke  C.  in  Hearle  v. 
(h-eenhank,  1  Vez.  304.  But  that  equity  will  interpose,  vide  Rushley  v.  Mansfield, 
Tothil  42.  Addison  v.  Dawson,  2  Vern.  678.  Rochfort  v.  Earl  of  Ely,  Cruise  on  Fines 
167.  These  are  cases  in  which  the  conusors  were  ideots,  but  those  of  infants  seem  to 
stand  pari  ratione.     Vide  Mansfield's  case,  12  Rep.  124. 


LoYD  versus  Lee. 

At  Nisi  Prius  in  London,  coram  Pratt  C.J.  de  B.  R. 

Forbearance  no  consideration  where  no  cause  of  action  before. 

A  married  woman  gives  a  promissory  note  as  a  ferae  sole ;  and  after  her  husband's 
death  in  consideration  of  forbearance,  promises  to  pay  it.  And  now  in  an  action 
against  her  it  was  insisted,  that  though  she  being  under  coverture  at  the  time  of 
giving  the  note,  it  was  voidable  for  that  reason  ;  yet  by  her  subsequent  promise  when 
she  was  of  ability  to  make  a  promise,  she  had  [95]  made  herself  liable,  and  the  for- 
bearance was  a  new  consideration.  But  the  C.  J.  held  the  contrary,  and  that  the  note 
was  not  barely  voidable,  but  absolutely  void  ;  and  forbearance,  where  originally  there 
is  no  cause  of  action,  is  no  consideration  to  raise  an  assumpsit.  But  he  said  it  might 
be  otherwise  where  the  contract  was  but  voidable  (1).     And  so  the  plaintiff  was  called. 
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Vide  1  Vent.  V20,  159.     Salk.  29.     Yel.  50,  184.     2  Saund.  261.     Hob.   18,  216. 
Pop.  152,  177.     Lat.  21,  141. 

(1)  Contract  by  an  infant,  and  after  he  came  of  age  a  promise  to  pay  in  considera- 
tion of  forbearance  ;  it  is  sufficient  to  raise  an  assumpsit.  Dyer  272,  raarg.  1  Rol. 
Abr.  18  b.  50.  Contra  vide  Southerton  v.  IVhitlock,  post,  690,  and  Cockshot  v.  Bennet, 
•2  Term  Rep.  766. 

Anonymous. 

At  Nisi  Prius  in  Middlesex,  coram  Pratt  C.J. 

Survey,  where  evidence. 

The  question  in  ejectment  being  parcel  or  not  parcel,  a  survey  was  offered  in 
evidence  on  the  plaintiff's  side,  which  was  taken  by  one  under  whom  the  lessor 
claimed,  wherein  the  lands  in  question  were  included.  But  this  being  an  Act  to 
which  the  defendants  were  not  privy,  and  consequently  not  bound,  and  it  being 
dangerous,  and  tending  to  encourage  people  to  take  more  than  their  own  into  a  survey, 
the  Chief  Justice  rejected  it(l). 

(1)  It  is  laid  down  generally  by  Lord  Chief  Baron  Gilbert,  "that  an  old  terrier  or 
a  survey  of  a  manor,  whether  ecclesiastical  or  temporal,  may  be  given  in  evidence,  for 
there  are  no  other  ways  of  ascertaining  the  old  tenures  or  boundaries."  Law  of 
Evid.  3  ed.  78.  Bull.  L.  N.  P.  248.  But  this  opinion  seems  to  relate  with  regard 
to  terriers,  to  such  as  are  signed,  not  only  by  the  parson,  but  by  the  churchwardens 
and  substantial  inhabitants  of  the  parish,  or  at  least  by  the  churchwardens,  not  being 
of  the  parson's  nomination.  And  in  respect  of  surveys,  to  such  as  are  signed  by  the 
tenants  of  the  manor,  or  appear  to  have  been  made  at  a  Court  of  Survey.  For  then 
being  of  a  public  nature,  they  cannot  be  supposed,  framed,  and  attested  to  serve  the 
private  interest  of  any  individual ;  upon  which  principle  also  court  rolls,  or  at  least 
parish  books  are  admitted  in  evidence,  when  the  rights  of  third  persons  are  concerned. 
Bull.  L.  N.  P.  247.  Stead  v.  Heatm,  4  Term  Rep.  690.  But  surveys,  although  of  a 
private  nature,  have  been  admitted  in  evidence  where  circumstances  could  be  adduced 
to  shew  the  improbability  of  their  being  taken  to  serve  any  interested  purpose  in  the 
maker.  Thus,  where  two  manors  were  in  the  hands  of  the  same  person,  and  a  survey 
was  taken,  and  afterwards  one  of  them  was  conveyed  to  another  person,  and  after  a 
long  time  there  are  disputes  between  the  lords  of  the  two  manors,  this  old  survey 
was  held  to  be  evidence  by  Lord  Holt.  Bridgeman  v.  Jennings,  1  Ld.  Raym.  734.  So 
an  old  map  of  land^  was  allowed  evidence  when  it  came  along  with  the  writings,  and 
agreed  with  the  boundaries  adjusted  in  an  ancient  purchase.  Yates  v.  Harris,  Hill. 
Ass.  1702.  Gilb.  Law  of  Evid.  3  ed.  78.  But  where  a  terrier  or  survey  is  not 
attended  with  such  circumstances,  and  is  the  mere  private  memorial  of  the  party  for 
whom  it  is  made,  it  seems  only  admissible  as  evidence  against  him.  Vide,  in  addition 
to  the  present  case,  Bull.  L.  N.  P.  248.  Bridgeman  v.  Jennings,  1  Ld.  Raym.  734. 
Bull.  L.  N.  P.  283,  and  the  opinion  of  Baron  at  Exon.  Surr.  Ass.  1719.  12  Vin.  Abr 
pi.  12,  p.  90. 

Stafford  versus  The  City  of  London.    In  Canc'. 

One  lessee  alone  cannot  come  into  Canc'  for  an  apportionment.     S.  C.  1  Will.  Rep. 
428.     2  Eq.  Ca.  Abr.  1,  note  to  pi.  3,  166,  pi.  9,  244,  pi.  18,  S.  C. 

The  plaintiff  being  a  co-lessee  with  A.  brought  his  bill  to  have  the  rent  apportioned 
on  a  partial  eviction.  And  because  the  other  lessee  was  neither  plaintiff  nor  defendant, 
(for  if  he  refused  to  be  a  plaintiff  he  might  be  made  a  defendant)  the  bill  was  dis- 
missed with  costs.  And  instances  were  cited  where  bills  have  been  dismissed  for 
want  of  parties,  as  well  as  where  causes  have  been  put  off  only  (1). 

(1)  Sed  vide  Green  v.  Poole,  4  Bro.  Par.  Ca.  122.  Anm.  2  Atk.  15.  Per  Lord 
Hardwicke  contra. 
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[96]    Trinity  Term,  4  Georgii  Eegis.    In  B.  R. 

Sir  John  Pratt,  Knt.  Lord  Chief  Justice.  Sir  Littleton  Powys,  Knt.,  Sir  Robert 
Eyre,  Knt.,  Sir  John  Fortescue  Aland,  Knt.,  Justices.  Nicholas  Lechmere  Esquire, 
Attorney  General.     Sir  William  Thompson,  Solicitor  General. 

DoMiNus  Rex  versus  Inhabitants  de  Almanbury  in  com'  Ebor'. 

Order  upon  appeal  without  saving  of  the  party  grieved,  good.     1  Sess.  Ca.  p.  139. 
No.  127"    Fort.  301.     Foley  179,  S.  C. 

An  order  of  two  justices  is  quashed  at  sessions  upon  appeal,  without  saying,  at 
the  appeal  of  the  party  aggrieved.  And  this  was  objected,  in  order  to  quash  the 
order  of  sessions,  and  compared  to  the  case  of  a  complaint  that  a  man  is  likely  to 
become  chargeable,  which  has  been  held  ill,  because  the  complaint  must  be  by  the 
churchwardens  and  overseers.  And  the  case  of  Rex  v.  Sir  Thomas  Putt.  Inquisition 
at  sessions  coram  A.  et  al'  sociis  suis,  was  held  ill,  for  there  must  be  two,  and  nothing 
is  presumed  in  a  limited  jurisdiction.  And  the  Court  here  inclined  to  quash  the 
order  for  this  fault,  till  they  were  informed  the  precedents  were  most  of  them  so, 
and  for  that  reason  and  that  only,  as  the  C.  J.  declared,  the  order  was  confirmed. 
Yelv.  126. 


[97]    Waring  versus  Dewberry. 

[See  In  re  Mackenzie  [1899],  2  Q.  B.  574.] 

On  8  Annse  the  landlord  must  demand,  or  the  sheriflf  is  not  bound  to  secure  the 
rent  (1).     Fort.  360,  S.  C.  cited  also  by  Strange.     Gilb.  Eq.  Rep.  223. 

The  landlord  having  arrears  of  rent  due  to  him  dies  intestate.  The  plaintiff  in 
this  action  sues  out  execution  on  a  recovery  against  the  defendant  who  was  the 
tenant,  and  levies  the  money  by  sale  of  the  goods.  Then  administration  of  the 
intestate's  goods  is  committed  to  A.  who  thereby  became  intitled  to  the  arrears,  and 
now  moved  for  a  rule  to  have  one  year's  rent  out  of  the  levy  money  pursuant  to  the 
statute  of  8  Annse,  c.  17.  And  Robins  urged,  that  though  he  was  not  administrator 
at  the  time  of  serving  the  execution,  yet  as  soon  as  the  administration  is  committed, 
it  relates  to  the  death  of  the  intestate,  so  that  he  may  bring  trespass  or  trover  for 
goods  taken  between  the  death  of  the  intestate  and  the  commission  of  the  adminis- 
tration. 3  Lev.  35.  3  Mod.  276.  Salk.  295.  Sed  tota  Curia  prseter  Powys  J. 
contra ;  for  relations  which  are  but  fictions  in  law  shall  not  divest  any  right  vested 
in  a  stranger  mesne  between  the  intestate's  death  and  the  administration.  The 
statute  it  is  true  was  made  for  the  benefit  of  landlords,  and  to  prevent  the  tenant's 
setting  up  a  sham  execution  to  defeat  him  of  the  rent.  He  has  still  the  same  remedy 
that  he  had  before,  and  if  he  will  have  the  additional  remedy,  he  must  make  himself 
capable  of  it,  which  the  administrator  here  could  not.  He  could  not  demand  the  rent ; 
it  not  being  certain  he  would  be  administrator,  for  the  Ordinary  might  refuse,  and 
the  sheriff  is  not  obliged  to  wait  and  see  if  any  body  comes  and  demands  the  rent. 
He  cannot  take  notice  what  arrears  there  are,  but  if  the  landlord  comes  and  acquaints 
him  with  it,  then  and  not  till  then  is  he  obliged  to  see  the  year's  rent  satisfied  before 
removal  of  the  goods.  If  it  should  be  otherwise,  it  would  be  in  the  power  of  him 
that  is  intitled  to  administration  to  defeat  the  plaintifl'  of  his  execution.  For  suppose 
he  never  takes  administration,. must  the  execution  stand  still ;  if  the  landlord  himself 
had  not  demanded  before  removal,  he  had  been  too  late.  Here  was  no  landlord  at  all, 
so  that  there  could  be  no  demand,  and  it  is  now  too  late  too  ask  it. 

(1)  Vide  Darling  v.  Hill,  Cas.  temp.  Hard.  255.     Palgrave  v.  Windluim,  post,  214. 
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Between  the  Parishes  of  Mursley  and  Grandborough, 
IN  Com'  Bucks  (1). 

1  Sess.  Ca.  p.  133,  No.  122.  Cas.  Sett,  and  Rem.  p.  85,  No.  114.  Fort.  302- 
Foley  380,  S.  C.  The  husband  of  an  administratrix  who  is  intitled  as  a  cestuy  que 
trust  to  a  lease  for  years,  is  not  removeable  from  such  an  estate,  and  therefore  by 
a  residence  of  40  days  gains  a  settlement. 

By  an  order  of  two  justices  John  Chappell  was  removed  from  Mursley  to  Grand- 
borough.  Upon  appeal  to  the  Quarter-Sessions  they  state  the  case  specially  for  the 
opinion  of  the  Court. 

[98]  That  John  Chappell  before  his  marriage  with  Susanna  his  wife  was  settled 
in  the  parishes  of  Grandborough.  That  Sir  John  Featherstone  by  indenture  dated 
24  September  1667,  did  demise  and  grant  to  Robert  Eddiii,  his  executors,  &c.  one 
cottage  with  the  appurtenances  of  the  yearly  value  of  30s.  in  Mursley  for  ninety- 
nine  years  at  Is.  rent.  That  3d  August  1689  Eddin  assigned  to  Goddiii  in  trust  for 
Mary  his  wife  for  life,  and  then  to  William  Eddin  his  son  for  the  residue  of  the  terra. 
That  Robert,  Mary  and  William  died,  and  Susanna  the  wife  of  William  as  adminis- 
tratrix became  intitled  to  the  term,  and  Ma}'  11,  1709,  in  consideration  of  15s. 
demised  to  Nicholas  Eyraes  the  same  cottage  (except  one  bay  of  building  being  the 
south  part  thereof  with  a  leaftowe  for  an  habitation  for  herself)  for  twenty-four  years 
at  a  pepper-corn  rent.  That  she  lived  in  that  part  of  the  premisses  so  reserved,  and 
married  the  said  John  Chappell  ;  and  whether  he  is  settled  thereby  in  Mursley,  was 
the  question  ;  and  the  sessions  adjudge  it  no  settlement,  and  confirmed  the  order  of 
the  two  justices  for  his  removal  to  Grandborough. 

Denton  now  moved  to  quash  both  the  orders,  John  Chappell  being  legally  settled 
in  Mursley.  For  where  a  man  has  an  estate  in  any  parish,  he  gains  a  settlement  if 
he  lives  there.  It  has  been  often  adjudged  as  to  a  freehold.  Mich.  10  W.  3,  Rystivkk 
et  Harrow,  Salk.  524,  and  Pasch.  11  Annas,  Harrcnv  et  Edgware  (Fol.  257),  it  was 
resolved  in  the  case  of  a  copyhold  of  a  man's  own  for  life,  though  but  25s.  yearly 
value. 

Darnall  Serjeant.  He  must  be  settled  in  that  parish  where  the  estate  of  his  wife 
lay  and  on  which  he  inhabited.  For  he  coming  by  marriage  to  that  estate,  does  not 
come  to  inhabit  under  the  circumstances  mentioned  in  the  Act,  liable  to  become 
chargeable,  and  so  not  subject  to  be  removed.  In  that  case  of  Rijstwick  and  Harrow, 
Holt,  C.J.  said,  the  terms  not  removeable  and  settled,  are  one  and  the  same  thing  ; 
because  such  a  person  is  not  within  the  authority  of  the  justices.  He  that  comes 
to  ail  estate  by  descent,  purchase,  or  marriage,  is  not  a  person  that  takes  a  tenement 
within  the  intent  of  the  Act. 

Reeve  contra.  The  wife  has  but  the  trust  of  a  small  part  of  a  cottage,  for  the  legal 
interest  of  the  estate  is  in  Godding  (2).  This  is  but  an  estate  for  years,  and  that  has 
never  been  adjudged  sufficient  to  give  a  settlement.  A  freehold  has,  and  so  has  a 
copyhold,  for  that  is  by  the  custom  become  a  durable  estate.  And  the  same  argu- 
ment may  be  used,  if  this  holds,  where  he  takes  a  lease  for  years  not  of  101.  value  at 
a  rack  rent. 

[99]  Lee.  The  wife  takes  a  term  as  administratrix,  so  he  is  only  intitled  in  auter 
droit ;  and  as  it  is  under  101.  per  annum  yearly  value,  and  he  is  likely  to  become 
chargeable,  and  so  may  be  removed. 

Curia.  This  not  a  case  within  the  intent  of  the  Act,  which  was  to  prevent  persons 
running  up  and  down  from  one  parish  to  another,  till  they  become  vagabonds.  But 
a  man  who  comes  to  settle  upon  his  own,  is  not  to  be  considered  in  that  view  ;  and  be 
it  for  life  or  years,  the  law  is  the  same.  This  is  not  a  taking  a  tenement  under  101. 
per  annum,  for  the  Is.  is  not  reserved  as  a  rent,  but  only  an  acknowledgment  usually 
paid  on  long  leases.  The  case  of  a  copyhold  is  stronger  than  this,  for  that  is  but  an 
estate  at  will.  The  way  to  make  him  chargeable,  is  to  strip  him  of  his  own,  for  he 
may  not  be  able  to  let  it.     The  orders  were  quashed. 

(1)  Vide  all  the  points  resolved  in  this  case  stated,  Burr.  S.  C.  310,  and  Sir 
James's  note. 

(2)  But  if  the  estate  on  which  the  pauper  resides  is  substantially  his  own,  it  is 
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sufficient,  whatever  forms  of  conveyance  there  may  be.     Rex  v.  St.  Michael's  Bath, 
Doug.  630. 

DoMiNus  Rex  versus  Inhabitantes  de  Hales  Owen. 

Sessions  cannot  discharge  apprentice  on  account  of  sickness.     Cas.  of  Sett,  and  Rem.  1, 
pi.  117,  p.  86.     S.  C.  3  Vin.  Abr.  27,  pi.  16,  S.  C.  S.  P. 

The  sessions,  reciting  that  Joseph  Higgin  was  bound  out  by  indenture  as  the 
statute  requires,  to  John  Parks,  and  being  lame,  and  having  the  King's  evil,  and  in 
the  opinion  of  surgeons  incurable  :  therefore  the  sessions  discharge  the  master  from 
his  apprentice,  and  four  justices  sign  the  order. 

Darnall  Serjeant  moved  to  confirm  the  order,  because  the  master  cannot  now  have 
the  end  of  the  binding,  which  was  the  service  of  his  apprentice. 

Willes  contra.  The  statute  only  empowers  the  justices  to  discharge  for  misbehaviour, 
and  not  for  sickness.  Besides,  allowing  they  had  a  power  to  discharge,  yet  here  they 
have  not  executed  it  as  the  statute  requires ;  for  it  is  not  inroUed  ;  neither  is  it  men- 
tioned to  be  by  a  justice  of  the  quorum.  There  must  be  four  justices,  one  of  the 
quorum  (1). 

Both  exceptions  to  the  form  were  held  good.  But  the  Court  quashed  the  order 
as  to  the  substance,  for  the  master  takes  hira  for  better  and  worse,  and  is  to  provide 
for  him  in  sickness  and  in  health. 

(1)  Vide  this  remedied  by  26  Geo.  2,  c.  27. 


HlNCHCLIFFE   VCrSUS   PaYNE. 

Escape  warrant  where  grantable. 

Payne  the  father,  being  in  contempt  in  Chancery  for  non-payment  of  money,  an 
order  is  made  upon  him.  Payne  the  son  resists  the  service,  for  which  contempt  he 
is  committed  to  the  [100]  Fleet,  and  turns  himself  over  to  the  King's  Bench,  and  goes 
at  large  till  he  is  taken  up  by  an  escape  warrant,  and  committed  to  Newgate.  Now 
he  moved  for  a  supersedeas  to  that  escape  warrant,  the  contempt  not  being  such  an 
one  as  is  within  1  Annoe,  c.  6,  which  speaks  only  of  contempts  for  not  performing  an 
order,  which  Payne  the  son  was  not  obliged  to  do.  Et  per  Curiam  :  The  father  would 
have  been  within  the  Act,  but  the  son  is  not.  This  statute  is  not  to  be  extended 
by  equity,  because  it  is  against  the  liberty  of  the  subject,  and  this  is  a  new  power 
given  only  in  particular  cases ;  this  is  not  one  of  them,  and  therefore  not  within  the 
statute.  Whereupon  the  warrant  was  superseded,  and  the  marshal  directed  to  go  to 
Newgate  and  take  him  into  his  custody  again,  as  was  done  in  Sir  Thomas  Tippin's  case. 


Aires  versus  Hardress. 

If  execution  be  taken  out  within  the  year,  it  may  be  continued  down, 
and  a  new  execution  sans  scire  facias. 

A  fieri  facias  was  taken  out  within  the  year,  and  a  nulla  bona  returned  (1) ;  this 
is  continued  down  for  several  years,  and  then  a  capias  ad  satisfaciendum  issued.  And 
whether  that  be  regular  or  no  was  the  question.  The  Court  took  time  to  inquire, 
and  the  last  day  of  the  term  the  C.  J.  said,  if  this  were  a  new  case  they  should  think 
it  hard  to  take  away  all  scire  facias's.  But  the  practice  had  gone  so  far,  that  there 
is  no  overturning  it  now.  1  Inst.  290.  4  Inst.  271.  Mod.  Cas.  288.  1  Sid.  59. 
1  Keb.  1.59.  CliftSlO.  Otficina  Brevium  96.  Rastal  164.  Wherefore  the  execution 
was  held  regular  (1). 

(1)  S.  P.  in  C.  B.  Low  v.  Heart,  Barnes  210.  But  it  is  otherwise  if  no  execution 
be  returned  by  the  sherift'  to  warrant  the  entry  of  continuances  on  the  roll.  Blayer  v. 
Baldwin,  C.  B.  2  Wils.  82.     Barnes  213,  S.  C. 
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DoMiNUS  Rex  versus  Skingle. 

Tithes  are  a  tenement.     Co.  Lit.  6  a.     2  Black.  Cora.  16. 

The  43  Eliz.  c.  2,  charges  lands,  tenements,  tithes,  &c.  to  the  poor's  rate.  By  a 
private  Statute  for  Erecting  Woikhouses  in  Colchester  the  poor  are  provided  for  in 
another  manner,  and  the  occupiers  of  lands  and  tenements  are  made  chargeable :  and 
after  a  rate  an  appeal  is  given  to  the  sessions.  The  defendant  was  parson  and  rated 
for  his  tithes,  and  appeals ;  and  because  the  word  tithes  was  not  in  the  Act  of  Parlia- 
ment, which  the  sessions  looked  upon  as  an  absolute  repeal  of  the  43  Eliz.  quoad 
Colchester,  therefore  they  discharge  him.  Et  per  Curiam  :  He  ought  not  to  be 
exempted  but  by  express  words,  being  liable  before.  Here  he  is  an  occupier  of  a 
tenement,  for  tithes  are  a  tenement.     1   Vent.   173.     2  Lev.   139(a).     Lutw.   1563. 

1  Inst.   6.     By.  83.     Litt.  g  647.     32  H.  8,  c.  7.     Co.  Litt.  159.     Cro.  Jac.  30 L 

2  Inst.  625.     Wherefore  the  order  of  sessions  was  quashed.     Powell  v.  Bull,  C.  B. 
this  question  determined  in  the  same  manner. 

(a)  I  Freem.  396,  457.     3  Keb.  476,  S.  C.     Comyns  265. 

[101]    DoMiNus  Rex  versus  Arnold. 

At  Nisi  Prius  in  Middlesex,  coram  Pratt,  C.J. 

No  parol  evidence  of  an  appointment  of  overseers.     1  Sess.  Ca.  p.  141. 

No.  129,  S.  C. 

Indictment  against  defendants,  for  that  they  being  churchwardens  and  two  others 
overseers  debito  modo  appunctuat',  did  refuse  to  join  with  the  overseers  in  making 
a  poor's  rate.  And  the  C.  J.  held  the  prosecutor  to  shew  an  appointment  of  the 
overseers  under  the  hands  and  seals  of  two  justices,  as  the  statute  lequires.  And  he 
rejected  parol  evidence,  because  he  said  it  must  be  produced,  that  he  might  judge 
whether  it  was  a  sufficient  appointment.  He  quoted  IFilloughby  v.  Dixiyy,  in  C.  B. 
where  a  will  entered  in  the  Spiritual  Court  books  to  be  delivered  out  to  the  executor, 
was  refused  to  be  read,  till  application  and  refusal  of  the  executor  was  proved.  And 
the  same  in  Sir  Edivard  Seymour's  case  as  to  a  deed  (a).     Defendant  acquitted. 

(a)  10  Mod.  8. 

Baker  versus  Lord  Fairfax.     Ibidem. 

Depositions  taken  before,  no  evidence  after  witness  becomes  interested.     Tilley's  case 
reported  also  2  Ld.  Raym.  1008. 

On  an  issue  out  of  Chancery  one  of  the  witnesses,  after  his  depositions  taken, 
became  interested,  and  confessing  it  now  upon  a  voire  dire  he  was  rejected.  Then 
it  was  desired  to  read  his  depositions  as  if  he  was  dead  ;  and  a  case  was  urged,  where 
in  Chancery  a  witness  was  made  executor  and  revived  the  suit,  and  was  read  at  tlie 
hearing.  But  the  Chief  Justice  remembered  the  case  in  Salk.  286,  which  was  the 
resolution  of  two  Courts  on  a  trial  at  Bar  ;  and  so  he  refused  to  hear  the  depositions  (1). 

(1)  The  reason  relied  upon  in  Tilley's  case  is,  "that  the  depositions  being  in  per- 
petuam  rei  memoriam  the  intent  of  them  was  to  perpetuate  testimony  in  ease  the 
witnesses  died,  and  therefore  they  could  not  be  read  in  any  case  between  other  parties 
till  after  the  death  of  the  witness,  who  ought  to  appear  and  give  evidence  so  long  as 
he  lived  ;  much  less  can  they  be  read  where  the  witness  is  himself  a  party."  But 
in  Uolcroft  v.  Smith,  where  a  witness  became  interested  after  his  deposition  had  been 
taken  in  chief,  the  Court  of  C.  B.  refused  to  permit  it  to  be  read,  upon  the  ground 
that  he  was  still  living.  1  Eq.  Ca.  Abr.  pi.  5,  224.  But  the  practice  of  Courts  of 
Equity  is  contrary.  Vide  the  opinion  of  the  Lord  Keeper  in  Holcrofl  v.  Smith,  Gosse 
V.  Tracy,  2  Veru.  699.     1  P.  Wms.  287,  S.  C.     Uaivs  v.  Hand,  2  Atk.  615.     Glyn  v. 
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The  Bank  of  England,  2  Vez.  42.  Neither  do  Courts  of  Law,  in  all  cases,  adhere  strictly 
to  the  principle  of  refusing  to  admit  depositions  in  evidence,  when  the  witness  is 
still  living ;  for  they  may  be  read  when  the  witness  is  beyond  the  reach  of  judicial 
process.  Lord  Altham  v.  Lord  Anglesey,  Gilb.  Gas.  in  Eq.  16.  11  Mod.  210,  S.  C. 
Or  where  he  can  not  be  found,  or  is  sick  and  unable  to  attend.  Fry  v.  Wood,  1  Atk. 
44.5.  Gilb.  Law  of  Evid.  3  ed.  61.  Bull.  L.  N.  P.  239.  They  also  admit  other 
proof  in  some  cases  where  a  witness  who  is  alive  becomes  incompetent  from  interest. 
As  where  the  only  surviving  witness  to  a  bond  becomes  administrator  or  executor  to 
the  obligee.  Godfrey  v.  Morris,  ante  34.  Goss  v.  Tracy,  1  P.  Wms.  289.  To  these 
last  cases  Lord  Keeper  resembled  the  present  in  Holcroft  v.  Smith. 

DoMiNUS  Eex  versus  Bennett. 

Court  divided  about  a  new  trial  in  an  information  in  nature  of  a  quo  warranto. 
Cited  And.  168,  but  not  S.  P.  21  Vin.  Abr.  480,  pi.  17. 

Upon  the  trial  of  an  information  in  the  nature  of  a  quo  warranto  for  exercising 
the  office  of  Mayor  of  Shaftesbury,  the  jury  found  a  verdict  for  the  defendant ;  and 
upon  a  motion  for  a  new  trial  great  doubts  arose,  whether  after  a  verdict  for  the 
defendant  there  could  be  any  new  trial,  though  the  Judge  should  certify  (as  he  did 
in  this  case)  that  it  was  a  verdict  against  evidence. 

After  the  point  had  been  twice  spoken  to  in  B.  R.  it  was  adjourned  propter 
diflficultatem  to  be  argued  before  all  the  Judges  of  England,  who  being  this  term 
assembled  at  Serjeants-Inn,  the  following  arguments  were  made. 

[102]  Denton.  New  trials  can  only  be  granted  by  the  Superior  Courts,  and  not 
by  inferior  ones.  Trials  at  the  assizes  are  subordinate  trials,  and  under  the  inspection 
of  the  Superior  Court  out  of  which  the  record  issues.  In  Stiles  466,  which  was  the 
first  new  trial  that  ever  was  granted,  it  was  said  by  Glynne,  that  the  Court  in  these 
eases  has  a  judicial  but  not  an  arbitrary  discretion.  I  must  agree  that  generally  no 
new  trial  shall  be  granted  after  a  trial  at  Bar,  but  yet  in  the  scire  facias  against 
Bewdley,  Trin.  11  Annoe,  which  was  brought  to  the  Bar,  and  the  jury  refused  to  find 
a  special  verdict,  the  Court  ordered  a  new  trial. 

It  is  objected,  that  this  is  a  criminal  proceeding.  But  we  say,  that  since  9  Annas, 
c.  20,  it  has  a  mixture  of  civil.  The  relator  is  liable  to  costs,  and  the  Statutes  of 
Jeofailes  extend  to  it.  And  why  should  not  this  be  considered  in  the  same  view 
as  mandamus's,  upon  which  new  trials  are  granted  frequently.  The  original  writ  of 
quo  warranto  was  merely  civil.  Old  N.  B.  107.  Sid.  54,  86.  2  Inst.  282.  Rastal 
.540.  Old  Ent.  133,  134,  and  upon  that  the  franchise,  which  was  a  civil  right,  might 
be  seized.  Formerly  indeed  upon  an  information  in  the  nature  of  a  quo  warranto  the 
party  could  only  be  punished  for  the  usurpation.  Yel.  190.  Cro.  Jac.  260.  1  Bulst. 
54.     Co.  Ent.  from  527  to  564,  but  now  judgment  of  ouster  may  be  pronounced. 

These  rights  are  of  a  high  nature,  and  it  would  be  a  great  inconvenience,  to  tie 
them  up  stricter  than  actions.  Suppose  the  jury  should  refuse  to  find  a  special  verdict, 
or  the  Judge  should  mistake  the  law  ;  will  there  not  be  a  failure  of  justice,  if  a  new 
trial  cannot  be  had  ?  Mich.  2  Geo.  Rex  v.  Inhabitantes  de  Walthamstow,  in  an  indictment 
for  not  repairing  the  highway,  and  Regina  v.  Inhabitantes  de  com'  Wilts  (a),  for  suffering 
Lacockbridge  to  be  in  decay,  new  trials  were  granted. 

Pengelly  Serjeant.  This  is  a  discretionary  question,  wherein  no  defect  of  power 
is  to  be  supposed.  The  defendant  cannot  plead  not  guilty.  2  Inst.  282.  2  Co.  24  b. 
28  b.  Hardr.  423.  Cro.  Jac.  43,  but  must  disclaim,  or  shew  his  right.  It  is  the 
prerogative  of  the  Crown  to  determine  civil  rights  by  way  of  information.  Thus  the 
King  brings  his  information  of  ititrusion  in  the  Exchequer,  which  is  but  a  common 
ejectment.  And  so  informations  by  way  of  devenerunt,  which  is  in  effect  an  action  of 
[103]  trover ;  and  in  these  cases  new  trials  are  every  day  granted.  Co.  Ent.  390. 
And  in  those  cases  there  is  a  fine. 

It  will  be  no  objection  that  the  year  is  expiied  ;  for  this  prosecution  was  commenced 
within  the  year,  and  the  judgment  must  bo  the  same,  because  it  is  to  avoid  all  mesne 
acts.  Co.  Ent.  527,  530.  Trin.  8  Ann.  Regina  v.  Barber.  That  was  an  information 
of  this  nature  against  the  defendant,  who  claimed  to  be  burgess  of  Thetford.     There 
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was  judgment  by  default,  and  then  came  a  pardon,  which  was  held  only  to  discharge 
the  fine,  but  not  the  judgment  of  ouster.  The  fine  here  will  be  salvo  contenemento, 
according  to  Magna  Gharta,  and  the  Bill  of  Rights.  Since  the  statute  this  has  all  the 
incidents  of  a  civil  prosecution,  the  commencement  only  excepted.  Before  the  King 
only  could  have  it,  but  now  any  private  person  may  at  peril  of  costs.  If  no  new  trial 
be  granted,  the  Crown  will  be  in  a  worse  condition  than  the  subject :  for  here  the 
verdict  will  be  final,  and  no  new  information  can  be  had. 

Earl  Serjeant  contra.  The  only  question  is,  whether  this  be  a  criminal  or  a  civil 
prosecution.  For  on  the  one  hand,  if  it  be  of  a  civil  nature,  I  must  agree  a  new  trial 
may  be  granted  :  and  on  the  other  hand,  it  must  be  admitted,  that  if  this  be  merely 
criminal,  no  new  trial  can  be  had. 

It  is  not  denied,  but  that  at  common  law  this  information  was  a  criminal  proceeding  ; 
whether  the  statute  has  altered  the  nature  of  it  is  the  doubt.  We  think  it  remains 
as  it  did  before.  The  consequence  of  it  is  still  fine  and  imprisonment,  with  this 
addition,  that  judgment  of  ouster  may  be  given  ;  which  could  not  before  ;  and  because 
the  statute  has  made  it  more  penal  than  it  was  at  common  law,  therefore  say  they 
it  is  now  changed  from  a  criminal  to  a  civil  nature.  This  is  such  an  inference,  as  I 
cannot  see  into  the  reason  of.  But  say  they,  the  Statutes  of  Jeofails  do  not  extend 
to  criminal  proceedings,  but  they  extend  to  this  ;  ergo  this  is  not  a  criminal  proceeding. 
I  desire  to  know  whether  it  will  be  pretended,  that  they  would  have  extended  to  this 
case  without  the  express  provision  of  the  statute.  Certainly  they  would  not.  And  the 
Parliament  was  aware  of  that,  and  therefore  added  that  clause.  The  first  new  trial  is 
Stiles  448,  and  there  the  witness  died  of  an  apoplexy.  Lord  Townsetul  v.  Dr.  Hughes  in 
C.  B.  2  Mod.  150.  In  scandalum  magnatum  a  new  trial  was  denied.  Cannot  the  King 
release,  pardon,  or  stop  this  prosecution?  Surely  he  may.  In  capital  cases  the  defendant 
may  plead  autre  foit  acquit ;  so  careful  is  our  law,  that  the  subject  shall  never  be  bore 
down  by  the  weight  of  the  Crown.  1  Sid.  405.  2  Keb.  403,  765.  1  Lev.  9.  1  Keb. 
124,  are  cases  where  the  defend-[104]-ant  was  convicted,  and  in  favorem  libertatis 
a  new  trial  may  be  granted.  Mich.  4  W.  &  M.  Bex  v.  Davis,  in  an  information  for 
a  riot  a  new  trial  was  denied.  Mich.  7  W.  3,  Smith  v.  Frampton,  Salk.  644,  in  an  action 
for  negligently  keeping  his  fire,  wherein  the  defendant  was  acquitted,  it  was  refused 
to  be  tried  again.  Indeed  Pas.  4  Jac.  2,  Rex  v.  Simpson  ct  Al',  information  for 
seditious  words,  after  acquittal  a  new  trial  was  granted,  but  whoever  observes  the  time 
that  case  happened,  and  that  it  was  denied  for  law  by  Holt  in  Davis's  case  before  cited, 
will  think  it  of  little  weight.  Pas.  2  W.  &  M.  Dr.  Salmon's  case,  the  defendant  was 
convicted  of  perjury,  and  had  a  new  trial;  but  the  Court  said  it  would  have  been 
otherwise  if  he  had  been  acquitted.  Pas.  5  Ann.  Eegina  v.  Clarke,  in  an  indictment 
for  a  nuisance,  after  acquittal  the  Court  denied  a  new  trial,  till  the  defendant  came 
in  and  consented.  It  was  granted  in  Sir  Jacob  Banks's  case,  only  because  he  had 
carried  it  down  by  proviso,  which  could  not  be  against  the  Crown.  Mich.  3  Ann. 
Hartness  v.  Sir  J.  Barrington,  after  the  defendant  had  been  acquitted  of  an  assault, 
a  new  trial  was  denied.     So  Salk.  646,  after  acquittal  for  a  libel. 

In  this  case  the  office  is  determined,  so  there  can  only  be  a  fine  and  imprisonment. 
And  if  one  new  trial  may  be  had,  the  same  reason  will  hold  for  a  second  and  a  third, 
and  no  body  can  say  where  it  will  stop.  It  may  happen  that  the  defendant  may  be 
convicted  on  a  second  trial  for  want  of  that  evidence  which  acquitted  him  before. 
The  case  of  Bewdley  was  only  a  scire  facias,  which  is  a  proceeding  purely  civil. 

Yorke.  This  question  is  of  far  greater  consequence  to  the  subject  than  the  Crown. 
It  consists  of  two  parts  : 

1.  Whether  a  new  trial  can  be  granted  in  any  of  those  cases. 

2.  Whether  there  be  any  particular  circumstances  in  this  case,  to  distinguish  it 
from  the  general  ones,  and  so  induce  the  Court  to  refuse  it. 

First,  when  new  trials  first  came  in,  they  introduced  a  great  alteration.  The  case 
of  Femvick  v.  Holt  (which  was  an  information,  and  not  an  indictment  as  some  of  the 
books  say)  is  full  in  point;  and  the  Court  said  they  could  not  do  it  without  altering 
the  law,  which  shews  there  is  not  a  discretionary  power.  This  is  the  rule  in  criminal 
cases,  which  I  shall  shew  this  to  be.  At  common  law  usurpations  were  a  crime, 
a  contempt  to  the  King,  and  an  oppression  of  the  subject.  A  quo  warranto  agit  in  rem, 
an  information  in  nature  of  a  quo  warranto  in  personam.     The  first  charges  a  crime. 
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and  the  other  a  user  of  the  franchise.  This  is  [105]  all  of  the  Crown  side,  which  the 
civil  rights  of  the  Crown  are  not,  as  quare  impedits,  which  are  of  the  plea  side.  The 
replication  concludes,  petit  quod  convincatur ;  and  so  is  Co.  Ent.  tit.  Quo  Warranto ; 
now  conviction  implies  crime.  This  cannot  be  called  an  action,  the  prosecutor  neither 
demands  nor  recovers  any  thing,  et  actio  nil  aliud  est  quam  jus  prosequendi  in  judicio 
quod  sibi  debetur. 

When  proceedings  in  eyre  dropt,  then  informations  came  in,  which  are  of  a  higher 
nature  than  the  proceedings  in  eyre.     2  Inst.  282,  498. 

The  Statute  9  Ann.  takes  notice  of  this  as  a  criminal  proceeding ;  as  for  the 
costs,  they  are  collateral,  and  cannot  change  the  nature  of  it.  The  4  &  5  W.  &  M.  c.  18, 
gives  costs  in  perjury,  where  presented  as  a  misdemeanor  by  information  ;  and  can 
any  one  say  it  is  now  become  a  civil  prosecution?  In  the  case  of  Strode  v.  Palmer 
it  was  held,  that  mandamus's  would  not  come  within  the  description  of  actions,  so  as 
error  might  lie  in  the  Exchequer  Chamber. 

The  jury  may  take  the  law  upon  them  if  they  will.  Litt.  §  368.  The  relator 
here  is  only  appointed  for  the  security  of  the  costs.  In  the  case  of  Ilchester  he  died, 
and  thereupon  the  defendant  moved  to  stay  the  proceeding  :  no,  says  the  Court,  this 
is  the  cause  of  the  Crown.     I  omit  his  argument  from  the  facts  in  this  case. 

Denton  replied,  the  clause  of  jeofails  was  only  thrown  in,  in  majorem  cautelam 
as  declaratory  of  the  law. 

Pengelly.  Sir  T.  Jones  163,  new  trial  after  conviction  of  perjury. 

Afterwards  in  B.  li.  Pratt  C.J.  declared,  that  they  had  called  in  the  assistance 
of  the  other  Judges,  and  that  upon  the  whole  they  were  equally  divided ;  so  no  rule 
for  a  new  trial  could  be  made(l).  The  division,  as  I  am  informed,  was  thus;  for  a 
new  trial,  in  B.  R.  Pratt  and  Eyre ;  in  C.  B.  King  and  Tracey  ;  in  Scaec.  Price  and 
Montagu.  Against  a  new  trial,  in  B.  R.  Powys  and  Fortescne ;  in  C.  B.  Blencowe 
and  Dormer ;  in  Scacc.  Bury  and  Page. 

(a)  6  Mod.  191,  307.     Salk.  359.     3  Salk.  381.     Holt  339,  S.  C. 

(1)  In  Rex  v.  The  Corporation  of  Brecknock,  Mich.  10  Geo.  8  Mod.  201.  the  twelve 
Judges  are  represented  as  again  equally  divided  upon  this  point ;  if  indeed,  notwith- 
standing the  difference  in  the  names  and  dates,  that  is  not  the  same  case  with  the 
present.  But  in  Fiex  v.  Francis,  2  Term  Rep,  484.  the  Court  granted  a  new  trial 
in  a  like  case,  with  the  observation,  that  a  quo  warranto  information  has  been 
considered  merely  as  a  civil  proceeding,  and  that  there  have  been  several  instances 
of  new  trials  granted  in  them  since  the  present  case. 


[106]     Long  versus  Buckeridge. 

Intr.  de  Trin.  1  Geo.  Rot.  555. 

Attornment,  where  necessary. 

Replevin  for  taking  the  plaintiff's  goods  and  chattels  in  the  parish  of  St.  Botolph 
Aldgate  in  his  shop  there.  The  defendant  avows  the  taking  by  distress  for  a  fee- 
farm  rent,  and  says,  that  King  James  the  First  by  letters  patent  dated  24  May,  7th 
of  his  reign,  dedit  et  concessit  the  premisses  (inter  alia)  to  the  grantees  therein  named, 
habendum  to  them  and  their  heirs  for  ever,  tenendum  of  him  and  his  successors,  as  of 
his  manor  of  East  Greenwich  by  fealty  only,  in  free  and  common  soceage,  and  not  in 
capite  or  by  knights  service,  reddendum  to  the  King  and  his  successors  the  yearly 
rent  of  221.  in  lieu  of  all  rents,  services  and  demands  issuing  out  of  the  premisses. 
That  King  James  being  so  seised  of  this  rent  in  right  of  his  Crown,  by  letters  patent, 
19  January,  9th  of  his  reign,  gave  the  said  rent  and  services  to  Lawrence  Whitaker 
and  Henry  Price,  and  their  heirs.  That  Henry  Price  died,  and  Whitaker  survived 
and  was  sole  seised,  and  made  his  will,  from  whence  and  from  a  great  many  mesne 
conveyances  (as  a  fine  to  the  use  of  the  conusee,  and  a  devise  by  him)  the  avowant 
brings  down  a  title  to  himself ;  and  then  goes  on  aTid  says,  that  he  was  seised  in  fee 
of  this  rent,  and  avows  the  taking  for  arrears,  and  prays  judgment  and  a  return.  To 
this  the  plaintiff  has  demurred,  and  the  avowant  has  joined  in  demurrer. 
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This  cause  was  formerly  spoke  to  at  largo,  and  the  opinion  of  the  Court  with  the 
avowant.  Only  they  reserved  one  point  to  be  further  spoke  to,  whether  the  avowry 
is  ill  for  want  of  alledging  an  attornment  of  the  teiretenant  upon  the  fine  levied  of 
the  rent  in  question  by  James  Bewley  and  his  wife  to  William  Buckeridge,  under  a 
devise  from  whom  the  avowant  claims. 

Yorke  pro  querente  argued,  that  the  avowry  is  ill,  which  depends  on  two 
considerations  : 

1.  Whether  William  Buckeridge  the  conusee,  who  is  alledged  to  be  seised  by 
virtue  of  this  fine,  was  in  at  common  law,  or  by  the  Statute  of  Uses.  For  on  the 
one  hand  it  is  plain,  that  if  he  was  in  at  common  law,  though  the  rent  passed  by  the 
fine,  yet  it  did  not  enable  him  to  distrain  without  attornment ;  and  on  the  [107] 
other  hand  it  is  as  plain,  that  if  he  was  in  by  the  Statute  of  Uses,  then  no  attornment 
was  necessary. 

2.  Supposing  he  was  in  at  common  law,  whether  here  is  any  other  matter  appear- 
ing upon  this  avowry  subsequent  to  the  fine,  which  has  cured  this  defect,  and  taken 
away  the  necessity  of  attornment  as  to  the  avowant. 

As  to  the  first  it  is  to  be  observed,  that  this  is  a  fine  levied  to  the  conusee  and  his 
heirs,  and  it  enures  by  way  of  grant  of  this  rent,  and  after  it  is  set  out,  there  comes 
an  averment  that  it  was  to  such  use. 

If  the  matter  had  rested  upon  the  words  of  the  concord  itself,  there  would  have 
been  no  doubt  but  he  would  have  taken  at  common  law ;  for  it  is  a  common  law 
conveyance  of  the  rent  to  him,  and  he  must  have  been  taken  to  have  both  the  legal 
estate,  and  the  use,  which  is  the  profitable  interest,  unless  something  farther  had 
appeared  to  control  that  intendment,  and  give  it  a  contrary  construction.  So  it  was 
held  in  the  case  of  Lord  Anglesey  v.  Altham,  Pas.  8  W.  3,  B.  R.  Salk.  676.  There  a 
fine  was  levied  and  afterward  a  common  recovery  suffered,  wherein  the  conusee  of  the 
fine  was  tenant;  and  there  being  no  deed  to  lead  the  uses,  it  was  objected,  that  the 
use  of  the  fine  resulted  to  the  conusor.  But  the  Court  held,  that  it  should  be  intended 
to  the  use  of  the  conusee,  and  in  pleading  need  not  be  averred  ;  and  so  is  Co.  Ent. 
114,  273.  Plow.  477.  But  if  it  were  to  the  use  of  the  feoffor  or  conusor,  then  it 
must  be  averred. 

Shortnlge  v.  Laniplugh,  Mich.  1  Ann.  B.  R.  the  question  was  upon  pleading  a 
conveyance  by  lease  and  release,  where  no  consideration  was  shewn,  nor  express  use 
averred,  whether  it  should  be  taken  to  go  by  way  of  resulting  use  to  the  relessor  ; 
but  the  Court  held,  it  should  not  unless  it  were  expressly  shewn,  but  that  the  estate 
and  use  vested  in  the  relessee. 

If  this  be  the  proper  construction  upon  the  face  of  the  fine,  then  the  subsequent 
averment,  that  it  was  to  the  use  of  the  conusee  and  his  heirs,  will  not  alter  the  case, 
nor  make  him  to  be  seised  by  force  of  the  Statute  of  Uses.  For  there  is  no  room  for 
the  operation  of  that  statute,  nor  can  it  have  any  effect  which  the  common  law  could 
not  fully  have  without  it. 

Before  the  Statute  of  Uses,  interests  in  lands  fell  under  the  consideration  of  the 
legal  estate,  which  was  the  possession  ;  and  the  use,  which  was  barely  a  trust,  an 
equitable  right  to  receive  the  profits.  These  might  subsist  in  different  persons,  and 
he  who  [108]  had  the  use  had  no  remedy  but  in  Chancery.  But  on  a  gift  to  J.  S. 
and  his  heirs,  he  would  have  had  both  the  possession  and  the  use  ;  for  he  could  not 
be  said  to  be  a  trustee  for  himself,  but  the  use  would  have  merged  in  the  possession. 

Thus  it  stood  at  common  law  when  the  27  H.  8,  c.  10,  was  made;  and  that  only 
operated,  where  the  possession  and  use  were  divided  and  drew  the  possession  to  the 
use,  and  not  the  use  to  the  possession.  But  as  to  persons  who  had  both  the  posses- 
sion and  the  use,  as  they  needed  not  the  help  of  the  statute,  so  it  left  them  where  it 
found  them. 

The  result  of  this  is,  that  no  person  can  be  said  to  be  in  by  the  Statute  of  Uses, 
but  he  who  before  would  have  only  had  the  trust ;  but  in  this  case  the  conusee  would 
have  had  both  the  legal  estate  and  the  use,  and  therefore  he  cannot  be  seised  by  the 
Statute  of  Uses.  And  this  distinction  is  warranted  by  the  authorities.  2  Roll. 
Abr.  780,  pi.  3.  2  And.  15.  Salk.  90.  And  in  Co.  Litt.  309  b.  it  is  said  that  if  a 
fine  be  levied  of  a  seignory  to  another  to  the  use  of  a  third  person  and  his  heirs,  he 
and  his  heirs  shall  distrain  without  attornment,  because  he  is  in  by  the  Statute  of 
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Uses.     By  which  it  appears,  that  it  being  to  the  use  of  a  third  person,  that  makes 
him  in  by  the  Statute  of  Uses. 

2.  Supposing  the  conusee  in  at  common  law,  and  that  he  would  have  wanted  an 
attornment  to  enable  him  to  distrain  ;  whether  any  other  matter  appears,  to  have 
cured  the  want  of  it  as  to  the  avowant. 

It  has  been  insisted,  that  the  conusee  devised  it  by  his  will  under  which  the 
avowant  claims,  and  that  attornment  is  not  necessary  on  a  devise. 

This  will  be  answered  by  considering  the  nature  and  reason  of  attornment.  An 
attornment  is  the  agreement  of  the  tenant  to  the  lord's  conveyance  of  the  seignory 
to  another  hand.  Co.  Litt.  309  a.  The  reason  is,  that  by  the  common  law  there 
ought  to  be  a  privity,  that  the  tenant  may  know  who  to  pay  his  rent  to,  and  whose 
is  a  lawful  or  a  tortious  distress.  Vaugh.  39.  And  this  privity  is  originally  created 
by  the  tenant's  accepting  the  tenancy. 

But  then  the  lord  could  not  by  his  own  act  alone  subject  the  tenant  to  the  distress 
of  another ;  and  therefore  if  he  granted  away  the  seignory,  the  privity  was  destroyed, 
till  the  tenant  had  attorned  by  his  voluntary  agreement,  or  was  forced  to  it  by  a 
quid  juris  clamat,  or  a  per  quas  servitia,  against  which  he  might  have  his  proper  defence. 
And  this  privity  was  necessary  to  be  continued  on  through  every  conveyance. 
Yelv.  13.5. 

[109]  And  attornment  was  of  such  necessity,  that  by  a  grant  in  pais  nothing 
passed  without  it,  though  by  a  fine  indeed  such  things  as  lay  in  prendre  passed,  but 
not  such  as  subsisted  in  jure  tantum,  as  a  privity  to  distrain.     Co.  Litt.  320  a. 

This  was  the  case  of  hira  who  came  in  by  the  act  of  the  party  only,  but  not  where 
he  came  in  by  act  of  law,  as  the  heir  by  descent,  tenants  in  dower,  courtesy,  statute- 
merchant,  or  elegit,  devise,  or  lord  by  escheat.  The  ground  for  all  this  is,  that  they 
had  no  means  to  compel  attornment,  and  6  Co.  68  a.  my  Lord  Coke  gives  this  rule. 
Quod  remedio  destituitur,  reipsa  valet,  si  culpa  abstit.  So  that  he  who  would  distrain 
without  attornment,  must  stand  clear  of  all  laches,  which  this  conusee  does  not,  for 
he  has  slipt  his  time  of  bringing  a  quid  juris  clamat  or  a  per  quai  servitia,  which  must 
be  before  the  ingrossment  of  the  fine.  Bro.  Quid  Juris  Clamat,  355.  F.  N.  B.  on  the 
writ  of  covenant  to  levy  a  fine.     Plowd.  431  b.     Pop.  63. 

And  as  the  conusee  shall  not  distrain,  so  his  devisee  shall  not,  for  nemo  potest 
plus  juris  ad  alium  transferre  quam  in  ipso  est.  The  bargainee  of  this  conusee  could 
not  distrain,  though  he  would  come  in  by  the  Statute  of  Uses.  Co.  Litt.  309  b. 
5  Co.  13  a.  The  reason  of  which  is,  that  though  the  statute  supplies  such  a  defect 
in  the  bargainee's  title,  yet  it  meddles  not  with  the  bargainor's.  And  besides,  there 
is  an  interruption  of  the  privity,  which  ought  to  have  been  handed  down  through  all 
the  grants.     Cro.  Eliz.  832,  354.     Ow.  23. 

A  devisee  cannot  be  in  a  better  condition  than  a  bargainee  by  deed  inroUed.  I 
agree  an  attornment  is  not  necessary  to  a  devise;  and  the  reason  given  upon 
Litt.  §  586,  is,  that  the  tenant  shall  not  have  it  in  his  power,  to  frustrate  the  will. 
But  here,  requiring  an  attornment  doth  not  give  the  tenant  that  power,  it  only  puts 
it  in  the  power  of  the  devisor  to  defeat  his  own  devise  by  his  own  laches. 

In  Cro.  Eliz.  354,  the  case  of  a  lord  by  escheat  and  a  devisee  are  coupled  together, 
but  surely  they  stand  upon  different  reasons.  In  the  case  of  an  escheat  the  privity 
continues,  for  the  tenant  comes  in  mediately  subject  to  the  superior  lord,  whose  title 
is  paramount  to  the  tenant's,  which  a  devisee's  is  not,  for  he  comes  in  under  the  title 
of  the  devisor,  and  is  not  a  person  to  whom  the  tenant  made  himself  subject  either 
mediately  or  immediately. 

It  was  objected,  that  this  was  but  matter  of  form,  and  should  have  been  shewn 
for  cause  of  demurrer.  But  I  answer,  that  this  [110]  is  a  necessary  circumstance  to 
give  a  power  to  distrain,  and  is  here  the  very  merits  of  the  cause. 

It  was  said,  a  verdict  would  have  cured  this  defect,  but  I  deny  that,  for  by  the 
fine  the  thing  granted  passes  without  attornment,  and  the  jury  may  find  concessit 
without  it.  Though  in  a  grant  by  deed  I  agree  a  verdict  would  have  helped  it; 
because  there  nothing  passes  till  attornment.     Kaym.  487. 

Squib  contra.  I  agree  the  conusee  is  in  at  common  law,  and  that  where  the  use 
passes  to  the  same  person,  the  statute  has  no  relation.  Seignories  were  at  first 
instituted  on  a  military  account;  and  therefore  attornment  was  brought  in,  that  the 
tenant  might  not  be  obliged  to  serve  under  a  stranger  in  the  wars. 
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Though  the  coiiusee  could  not  distrain  without  attornment,  because  he  could 
compel  it  by  a  quid  juris  clamat,  per  qum  servitia,  or  quom  redditum  reddit,  yet  we 
are  in  the  case  of  a  devisee,  who  has  no  means  to  compel  attornment,  and  that  is  the 
reason  why  a  <levisee  may  distrain  without  it.  Litt.  §  586.  1  Inst.  322.  One  that 
claims  under  letters  patent  may,  and  so  may  any  body  to  whom  no  laches  can  be 
imputed.  6  Co.  68.  5  Co.  113.  39  H.  6,  24.  Bro.  Attorn.  29.  5  H.  7,  19.  Lands 
devised  from  the  heir  vest  before  agreement,  et  interest  republicae  supreraa  hominum 
testamenta  rata  haberi. 

But  admitting  altoniment  ought  to  have  been  set  out ;  then  I  in.sist,  that  it 
appears  sufficiently  upon  this  record,  and  that  an  attornment  is  implicitly  averred. 
For  if  attornment  bo  necessary,  then  he  could  not  be  seised  by  force  of  the  fine,  and 
it  is  said  quod  virtute  inde  the  conuaee  seisitus  fuit  of  the  rent ;  neither  can  that  part 
of  the  avowry  be  true,  which  says,  that  the  plaintiff  became  onerat'  with  the  payment 
of  the  rent  to  the  avowant,  which  he  could  not  be,  unless  the  avowant  had  a  title  to 
distrain,  and  he  could  have  no  title  without  attornment. 

But  even  admitting  that  attornment  was  necessary,  and  that  none  appears  upon 
this  record  ;  yet  the  want  of  it  should  be  shewn  for  cause  of  demurrer,  for  it  is  but 
a  circumstance  and  matter  of  form,  since  the  Act  for  the  Amendment  of  the  Law  ;  and 
there  appears  sufficient  for  the  Judges  to  give  judgment  according  to  the  very  right 
of  the  cause. 

[Ill]  Yorke  replied.  The  tenant  might  defend  himself  in  a  per  quos  servitia;  and 
to  give  the  devisee  a  power  to  distrain,  where  the  devisor  had  not,  is  to  oust  the 
tenant  of  his  defence.  Suppose  the  conusee  had  devised  it  immediately  and  died, 
would  not  there  have  been  a  new  lord  put  upon  the  tenant  without  his  privit}'  or 
consent  1  I  agree,  in  an  action  of  debt  for  this  rent,  the  attornment  would  have  been 
but  a  circumstance ;  for  the  rent  passed  by  the  fine,  but  not  a  power  to  distrain 
for  it.  And  as  to  what  is  said  about  seisitus  and  onerat',  I  admit  it  to  be  true,  that 
he  was  seised  of  the  rent  by  force  of  the  fine  only,  but  had  no  power  to  distrain. 
Adjournatur  ;  and  in  a  few  days 

Pratt  C.J.  delivered  the  resolution  of  the  Court.  This  case  is  now  reduced  to  a 
single  point,  whether  it  was  necessary  for  the  avowant  to  set  out  an  attornment  upon 
the  fine  to  William  Buekeridge,  under  a  devisee  from  whom  he  claims.  We  are  all 
of  opinion,  that  for  this  fault  the  avowry  is  ill.  It  seemed  to  be  given  up  at  the  Bar, 
and  therefore  I  shall  but  lightly  touch  upon  it,  that  the  conusee  was  in  at  common 
law.  The  fine  is  a  common  law  conveyance,  by  which  both  the  legal  estate  and  the 
use  would  have  passed  to  the  conusee,  without  any  declaration  of  uses,  according  to 
the  case  of  Lord  Anglesea  v.  Altham ;  and  therefore  the  uses  need  not  have  been 
averred,  it  is  but  expressio  eorum  quiie  tacite  insunt ;  whereas  if  it  had  been  to  the 
use  of  a  third  person,  they  must  have  been  averred,  in  order  to  control  the  general 
operation  which  the  fine  would  otherwise  have  had.  This  conusee  did  not  want  the 
help  of  the  statute,  and  therefore  it  meddles  not  with  him,  but  leaves  him  in  at 
common  law.     2  Koll.  Abr.  780,  pi.  3.     2  And.  15.     Salk.  90.     Co.  Litt.  309  b. 

Since  he  is  in  at  common  law,  it  is  not  disputed,  but  that  attornment  was  necessary 
to  enable  him  to  distrain  ;  but  the  avowant  says,  he  is  in  the  case  of  a  devisee,  and 
on  a  devise  no  attornment  is  necessary.  This  is  true,  that  generally  a  devisee  shall 
distrain  without  attornment,  but  then  his  devisor  must  have  been  enabled.  If  he 
had  not  that  power,  he  could  not  transfer  it,  according  to  the  rule  in  Sir  Moyle  Finch's 
case,  nemo  potest  plus  juris  ad  alium  transferre  quam  in  ipso  est.  This  rule  holds  in 
all  sciences,  in  logick  nil  dat  quod  in  se  non  habet ;  a  bargainee  has  no  more  privileges 
than  his  bargainor,  and  of  the  two,  he  is  to  be  favoured  before  the  devisee.     5  Co.  113. 

The  case  of  a  devisee  and  lord  by  escheat  are  unskilfully  coupled  together  in  Cro. 
Eliz.  354,  as  was  mentioned  at  the  Bar  ;  and  though  in  the  latter  end  of  that  case 
there  falls  an  expression  [112]  obiter,  which  seems  to  make  for  the  avowant ;  yet 
that  can  have  no  weight ;  it  is  tenderly  said,  and  is  directly  contrary  to  the  principal 
ease.  There  is  no  doubt  but  the  lord  by  escheat  may  distrain  without  attornment,  for 
he  claims  by  title  paramount,  and  the  old  privity  revives.     Mallwie's  case,  5  Co. 

And  as  we  think  it  necessary,  an  attornment  should  be  set  out ;  so  we  are  likewise 
of  opinion,  that  none  appears  upon  this  record.  The  conusee  was  seisitus,  and  the 
tenant  onerat'  by  the  fine  only ;  but  that  passed  no  power  to  distrain.     If  this  had 

K.  B.  XXII.— 14 
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been  by  deed,  an  argument  might  have  been  drawn  from  those  words,  because  there 
nothing  would  have  passed  before  attornment.  We  think  likewise,  that  this  is  matter 
of  substance,  and  so  the  avowry  is  ill  on  a  general  demurrer  (1). 

Reeve  prayed  to  discontinue,  because  the  avowant  is  as  an  actor.  Sed  per  Curiam  : 
It  is  the  plaintiff's  suit,  and  how  can  one  man  discontinue  another's  suit.  Judicium 
pro  quer'. 

(1)  Vandeput  v.  Lord,  ante,  78.  Sed  vide  the  opinion  of  Duller  J.  in  Moss  v. 
Gallimore,  Doug.  283.  "Ed.  3.  That  since  the  Act  of  Queen  Anne,  (4  Anne,  c.  16, 
§  9),  attornment  is  never  averred  in  a  declaration  in  covenant,  nor  pleaded  in  an 
avowry." 

[113]    Michaelmas  Term,  5  Georgii  Regis.     In  B.  R. 

Sir  John  Pratt,  Knt.,  Lord  Chief  Justice.  Sir  Littleton  Powys,  Knt.,  Sir  Robert 
Eyre,  Knt.,  Sir  John  Fortescue  Aland,  Knt.,  Justices.  Nicholas  Lechmere,  Esquire, 
Attorney  General.     Sir  William  Thompson,  Knt.,  Solicitor  General. 

Brooke  versus  Ewers  and  Ux'. 

[See  R.  V.  London,  JJ.  [1895],  1  Q.  B.  627.] 

Mandamus  in  nature  of  a  procedendo  ad  judicium.     A  Judge  of  an  Inferior  Court 

cannot  grant  a  new  trial. 

Yorke  moved  for  a  mandamus  to  the  Judge  of  the  Court  of  Sandwich,  to  give 
judgment  upon  a  verdict,  though  he  had  granted  a  new  trial  for  excessive  damages 
without  payment  of  costs.  And  for  the  mandamus  he  quoted  1  Vent.  187.  Raym. 
214.  2  Keb.  871.  And  he  likewise  insisted,  that  a  Judge  of  an  Inferior  Court 
cannot  grant  a  new  trial,  as  was  held  by  Holt  C.J.  Mich.  1  Ann.  Hall  v.  Hill,  1  Mod. 
Ca.  84.  Salk.  201,  650.  And  likewise  by  Parker  C.J.  Pas.  12  Ann.  Page  v.  Round. 
And  to  that  opinion  the  Court  inclined,  and  granted  a  mandamus  unless  cause,  and 
upon  that  the  Judge  below,  as  well  advised,  quievit  (1). 

(1)  Rex  V.  Urling,  Fort.  198.  Bayley  v.  Boorne,  post,  392,  and  the  cases  there 
cited.  Rex  v.  Day,  Say.  Rep.  202.  Blacquiere  v.  Hawkins,  Doug.  379,  per  Lord  Mans- 
field S.  P.  But  he  may  set  it  aside  for  irregularity.  Rex  v.  Peters,  1  Burr.  572. 
Jewel  V.  Hill,  post,  499. 


[114]    Between  the  Parishes  of  Beaston  in  Nottinghamshire  and 
ScissoN  in  Leicestershire. 

Order  to  remove  A.  and  family  bad  as  to  family ;  but  adjudication  that  it  was  the 
place  of  the  last  legal  settlement  is  well  enough.  Salk.  473.  Cases  of  Sett,  and 
Rem.  p.  86.     No.  116,  S.  C. 

Order  for  removal  of  Thomas  Block  and  his  family  from  Beaston  to  Scisson.  And 
the  justices  adjudge,  that  he  is  likely  to  become  chargeable,  and  that  Scisson  was  the 
place  of  his  last  legal  settlement.  Upon  the  first  reading  it  was  quashed  as  to  the 
family,  quia  too  general:  Salk.  482,  485(1).  But  the  question  now  debated  was, 
whether  there  was  a  sufficient  adjudication  of  a  settlement  in  Scisson  ;  for  it  is  not 
that  it  is  the  place  of  his  last  legal  settlement,  but  that  it  was  so,  which  might  be 
twenty  years  ago,  and  he  may  have  gained  another  settlement.  And  some  stress  was 
laid  upon  the  variation  of  the  expression  in  the  order  is  and  was,  as  if  the  justices 
designed  they  .should  have  a  different  construction.  And  the  Court  now  inclined  this 
part  of  the  order  to  be  bad,  till  Eyre  J.  quoted  a  case  between  The  Parishes  of 
Lanhaddock  and  Languined,  Mich.  2  Geo.  or  Hill.  2  Goo.  where  it  was,  are  likely  to 
become  chargeable,  and  that  Languined  was  the  place  of  settlement ;  and  this  excep- 
tion taken  and  over-ruled.     And  upon  this  authority  the  order  was  confirmed  as  to 
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Block  himself,  but  the  Chief  Justice  and  Fortescue  J.  said,  if  it  had  been  res  integra, 
they  should  have  doubted. 

(1)  S.  P.  Flinton  V.  Eoi/s/on,  1  Sess.  Cas.  10,  pi.  11,  fol.  324. 

Stratton  versus  BuRGiS. 

Amendment.     3  Vin.  Abr.  281,  pi.  18. 

An  attorney  undertakes  to  appear  for  the  defendant  an  infant.  Et  per  Curiam, 
he  is  obliged  to  do  it  in  a  proper  manner,  and  having  entered  i»  per  attornatum, 
when  it  should  have  been  per  guardianum,  it  may  be  amended  (1). 

(1)  Qoodm-ight  v.  JVriqht,  ante,  p.  33,  S.  P.  But  it  is  otherwise  if  there  be  no 
undertaking.     Power  v.  Jones,  post,  445. 


Lewis  versiis  Farrel. 

In  case  for  malicious  prosecution  must  shew  proceedings  determined,  and  how. 

In  case  for  a  malicious  prosecution  of  an  indictment,  judgment  was  given  for  the 
defendant  on  demurrer,  because  it  was  not  shewn  how  the  indictment  was  determined, 
according  to  the  cases  of  Parker  v.  Langley  (a),  Trin.  12  Ann.  B.  R.  and  Blagrave  v. 
Odell,  Mich.  3  Geo.  228  (/>).  [Lucas  200.  Salk.  15.  6  Mod.  262.  Hob.  267. 
Yelv.  117.  2  Salk.  456,  767.  5  Mod.  223,  224.  Saund.  228.  Lev.  275.  10  Mod. 
219.     Gilb.  Cas.  214.     E.  Raym.  503,]  added  in  2d  edition. 

(«)  Gilb.  Rep.  B.  R.  163.     10  Mod.  145,  209,  S.  C. 
(ft)  2  Vin.  Abr.  35,  c.  23,  n. 

[115]    DoMiNUS  Rex  versus  Guardianos  Ecclesi^  de  Thame  in  com'  Oxon'. 

On  a  mandamus  to  restore  an  officer  who  is  in  at  pleasure  only,  it  is  a  good  return  to 
say  it  was  their  pleasure  to  remove  him,  and  in  such  case  a  summons  is  not  neces- 
sary.    2  Str.  897. 

Mandamus  directed  to  the  churchwardens  of  the  parish  of  Thame,  to  restore  John 
Williams  to  the  office  of  se.vton  there. 

They  return,  that  the  parish  of  Thame  is  an  ancient  parish,  and  that  for  time 
immemorial  there  has  been  a  church,  with  churchwardens,  and  a  sexton,  eligible  by 
the  churchwardens  and  parishioners,  or  the  major  part  of  them,  for  that  purpose  at 
a  day  and  place  prefixed  assembled  ;  which  person  so  elected  was  to  continue  in  at 
the  pleasure  of  the  electors,  and  was  always  amoveable  by  the  major  part  in  form 
aforesaid  assembled.  That  1  May  1703,  John  Williams  was  elected  sexton,  and  con- 
tinued in  the  office  till  31st  of  July  1717,  upon  which  day  the  churchwardens  and 
parishioners  being  duly  assembled,  ad  continuandum  vel  amovendum  the  said  John 
Williams,  he  at  such  assembly  was  by  the  churchwardens  and  major  part  of  the 
parishioners  removed  from  his  said  office,  et  ea  de  causa  they  cannot  restore  him. 

Denton  argued,  that  the  return  was  insufficient.  This  is  not  a  case  within  the 
Mandamus  Act,  so  as  we  might  traverse  the  return ;  and  therefore  it  must  be  certain 
to  every  intent.  It  must  answer  all  the  suggestions  of  the  writ,  which  this  return 
does  not :  we  say  that  we  were  debite  elect'  praefect'  et  admiss.  into  this  office  :  they 
answer  to  the  elect'  and  prtefect'  but  not  to  the  admission  :  for  though  that  may  be 
implicitly  taken  to  be  answered,  yet  returns  by  implication,  and  such  as  are  argumenta- 
tive only,  are  not  good.  Raym.  365,  153,  431.  1  Sid.  286.  2  Jones  177.  'The  cases 
of  2  Sid.  49,  79.  1  Vent.  77,  82.  Raym.  188.  1  Sid.  461.  2  Keb.  641,  will  be 
objected  to  me ;  but  I  give  them  this  answer,  that  they  were  upon  letters  patent, 
where  the  appointment  was  only  durante  bene  placito  ;  but  we  are  here  in  the  case 
of  a  custom,  which  is  more  unconfined  ;  and  2  Cro.  540,  a  custom  to  remove  a  man 


420  MICHAELMAS   TERM,  5    GEO.  l  STRANGE,  116. 

from  his  freehold  was  held  void.     It  does  not  appear  the  party  was  heard,  or  that 
the  parish  is  supplied  with  another  officer. 

Yorke  contra.  Wherever  an  officer  appears  to  be  in  only  at  pleasure  of  the 
electors,  it  is  sufficient  to  shew  a  determination  of  their  will(l)  1  Lev.  291.  I  Vent. 
77,  88.  2  Keb.  641.  And  those  cases  being  of  a  grant,  the  argument  is  stronger  in 
this  case;  for  many  things  are  good  by  custom,  which  are  not  so  by  grant.  Where 
the  power  is  to  remove  without  cause,  no  cause  of  removal  need  be  returned.  And 
for  this  reason  also  no  summons  or  hearing  of  the  party  is  requisite,  for  he  is  not 
removed  [116]  for  any  crime.  And  whether  the  office  is  filled  up  or  not  is  nothing 
to  this  man,  nor  can  better  his  title  a  whit.  The  admission  is  not  the  point  of  the 
writ;  but  if  it  were,  yet  the  elect'  et  prajfect'  is  a  full  answer.  He  could  not  be 
prffifectus,  unless  he  was  in  possession  of  the  office  :  so  that  when  we  shew  him  in 
possession,  that  necessarily  implies  a  previous  admission. 

No  mandamus  lies  for  an  officer  at  will.  2  Lev.  18.  Salk.  428,  432.  There 
appeared  to  be  a  power  of  removal  at  pleasure,  but  because  the  removal  was  for 
faults  in  his  office,  and  not  in  pursuance  of  that  power,  a  peremptory  mandamus 
went :  but  it  was  held,  that  it  had  been  good,  if  they  had  relied  only  upon  their 
power. 

The  Court  held  the  return  good.  Et  per  Pratt  C.J.  The  admission  need  not  be 
answered,  though  it  is  fully  done  by  proefect' :  nor  does  there  need  any  summons, 
for  the  reason  mentioned.  Et  per  Powys  J.  A  charter  cannot  hinder  a  man  from 
setting  up  a  trade  without  apprenticeship,  but  a  custom  may.  Et  per  Fortescue  J. 
A  sexton  is  called  ostiarius :  we  ought  not  to  grant  a  mandamus,  without  a  certificate 
that  the  sexton  was  chosen  for  life.  If  he  were  removed  for  a  crime,  a  summons  is 
requisite  according  to  natural  justice ;  but  the  present  case  is  a  removal  for  what  the 
party  cannot  gainsay. 

(1)  Rex  v.  Major  de  Canterbury,  post,  674. 

Henderson  versus  Williamson. 

Award  must  pursue  the  submission  in  point  of  form  as  well  as  in  point  of  substance. 

Debt  upon  a  bond,  conditioned  to  perform  the  award  of  J.  S.  so  as  it  be  made  in 
writing  under  his  hand  and  seal  by  such  a  day  ready  to  be  delivered  to  the  parties. 
The  defendant  after  oyer  pleads  nul  agard  fait.  The  plaintiff  replies,  that  the 
arbitrator  before  the  day  made  his  award  in  writing,  which  is  set  out,  and  a  breach 
assigned.  And  to  this  replication  the  defendant  demurs  generally.  And  Comyns 
Serjeant  objected,  that  it  did  not  appear  to  be  under  the  hand  and  seal  of  the 
arbitrator,  as  the  submission  requires.  Bulst.  110.  1  Eoll.  Abr.  145.  Vaugh.  109, 
112.  Palm.  121.  2  Cro.  277.  And  for  this  fault  it  was  held  ill:  but  the  plaintiff 
had  leave  to  discontinue. 

Anonymous. 

Variance. 

Certiorari  to  remove  a  conviction  of  forcible  entry  and  detainer  against  A.  and 
his  wife :  the  conviction  returned  was  against  A.  only  :  and  for  this  variance  the 
certiorari  was  quashed.     Vide  Salk.  146,  151. 

[117]    DoMiNUS  Rex  versus  Roe  &  Al'. 

An  authority  to  two  to  do  an  act  relating  to  the  publick  may  be  executed 

by  one  only. 

Yorke  moved  to  quash  the  return  of  a  rescous,  by  which  it  appeared,  that  the 
warrant  was  to  two,  and  the  arrest  only  by  one,  without  any  words  to  sever  the 
authority.  Sed  per  Curiam,  though  that  be  an  exception  in  the  case  of  a  private 
authority,  yet  it  is  in  none  which  relates  to  the  public  justice ;  and  this  has  always 
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been  the  standing  distinction,  and  therefore  the  return  is  good.     Vide  1  Inst.  181  b. 
1  Com.  Dig.  tit.  Attorney  (c.  11),  644. 

King  qui  tam  versus  Bolton. 

Where  the  first  traverse  is  immaterial,  there  may  be  a  traverse  upon  it. 
Lill.  Ent.  523.     Fort.  349.     Bro.  P.  C.  98,  S.  C. 

The  plaintiff  declares  in  prohibition,  setting  forth  that  the  City  of  London  is  an 
ancient  city  incorporated  by  the  name  of  Mayor,  Commonalty  and  Citizens  of  the 
City  of  London,  and  that  time  out  of  mind  there  has  been  a  common  council  consist- 
ing of  the  mayor,  aldermen  and  certain  citizens  to  the  number  of  2.50,  elected  within 
their  respective  wards  yearly  upon  St.  Thomas's  Day  at  the  wardmote:  that  there 
have  been  usually  twelve  chosen  for  the  Tower  ward,  and  that  the  plaintiff  on  St. 
Thomas's  Day  last,  being  a  citizen  and  freeman  inhabiting  in  that  ward,  was  at  a 
wardmote  holden  before  the  alderman  duly  elected  and  admitted  a  common  council 
man  for  the  year  ensuing  :  but  the  defendants,  in  order  to  oppress  him,  6  February, 
4  Geo.  did  deliver  a  petition  to  the  Court  of  Common  Council,  complaining  of  an 
undue  election,  and  suggesting  that  they  themselves  were  chosen  ;  whereas  the 
plaintiff  avers,  the  common  council  had  no  jurisdiction  to  examine  the  validity  of 
such  election,  but  the  same  belongs  to  the  Court  of  the  Mayor  and  Aldermen  ;  and 
notwithstanding  the  plaintiff  offered  to  prove  the  same,  yet  the  defendants  proceed 
against  him,  and  concludes  with  averring  the  contempt.  The  defendants  deny  the 
contempt,  et  quicquid,  &c.  et  pro  consultatione  habenda  they  admit  the  constitution, 
and  manner  of  election ;  but  then  they  say,  that  the  mayor,  aldermen  and  common 
council,  time  out  of  mind  have  had  the  cognizance  and  authority  of  hearing  and 
determining  the  election  of  common  council  men  :  that  on  St.  'Thomas's  Day  the 
defendants  were  duly  chosen,  but  the  plaintiff  and  one  Jeft'es  pretending  a  right, 
intruded  themselves  into  the  said  office,  whereupon  the  defendants  exhibited  their 
petition  to  the  common  council,  prout  eis  bene  licuit,  absque  hoc  that  the  jurisdiction 
is  in  the  Court  of  the  Mayor  and  Aldermen.  The  plaintiff",  protestando  that  the 
Court  of  Mayor  and  Aldermen  have  a  jurisdiction,  for  plea  says  the  common  council 
have  it  not :  and  concludes  to  the  country.  To  this  replication  the  defendants  [118] 
demur,  and  shew  for  cause,  that  the  replication  is  a  departure,  and  that  the  plaintiff 
ought  to  have  taken  issue  on  the  traverse,  and  not  answered  the  matter  of  it  barely 
by  way  of  inducement.     The  plaintiff  joins  in  demurrer. 

Darnall  Serjeant  pro  defendente.  The  plaintiff  should  have  taken  issue  upon  our 
traverse,  and  not  meddled  with  the  inducement  to  it.  Cro.  Car.  105.  2  Mod.  183. 
He  shall  maintain  matter  alleged  by  him,  and  denied  by  the  other  side,  and  not  go 
over  to  matters  dehors  and  collateral,  arising  only  out  of  the  inducement  to  the  other's 
plea.  Vaugh.  60.  2  Mod.  84.  He  shall  not  desert  his  own  title,  and  recover  upon 
a  defect  in  the  defendant's.  It  is  not  enough  for  him  to  destroy  my  title,  but  he  must 
go  farther,  and  establish  his  own  :  if  he  does  not  he  can  never  recover,  for  melior  est 
conditio  possidentis.  Hob.  101.  He  that  prays  a  prohibition,  must  prove  his  sugges- 
tion, as  on  modus's  and  citations  out  of  the  diocese.  He  that  pleads  in  abatement, 
must  give  the  plaintiff  a  better  writ :  therefore  when  they  say  we  have  applied  to  an 
improper  Court,  ought  they  not  to  shew  us  which  is  the  proper  one?  and  can  that  be 
determined,  unless  it  be  put  in  issue  1 

Whitaker  Serjeant  contra.  This  is  a  prohibition  pro  defectu  jurisdictionis,  and  not 
barely  pro  defectu  triationis.  Here  both  plaintiff  and  defendant  are  actors,  the  one 
sues  for  damages  by  being  drawn  into  an  improper  Court ;  and  the  other  labours  for 
a  consultation,  and  for  that  purpose  must  intitle  the  Court  wherein  he  sues  to  juris- 
diction. Plow.  469,  a.  Dy.  170,  171.  2  H.  4,  9,  10.  For  the  only  point  is,  whether 
or  no  the  defendant  has  sued  the  plaintiff'  in  a  Court  that  can  and  ought  to  determine 
the  matter.  The  traverse  is  immaterial  :  we  say  the  Court  of  Common  Council  has 
no  jurisdiction,  and  is  it  any  answer  to  say  the  Court  of  Aldermen  have  none?  We 
might  safely  have  demurred,  but  we  chose  to  waive  that,  in  order  to  bring  the  right 
to  trial.  And  though  generally  a  traverse  upon  a  traverse  is  not  allowed,  yet  that 
rule  does  not  hold  in  all  cases.     1  Inst.  282,  b.     Cro.  El.  99.     Mo.  429.     Cro.  El.  407. 
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2  Cro.  372.  Pop.  101.  This  is  not  like  the  case  of  a  quare  impedit,  which  has  been 
mentioned,  for  there  the  plaintiff  must  make  a  title,  in  order  to  have  a  writ  to  the 
bishop. 

Darnall  replied.  Suppose  we  had  demurred  to  the  declaration,  and  it  had  been 
held  naught ;  should  not  we  have  had  a  consultation,  without  making  out  a  title"? 
They  that  take  a  cause  from  one  Court,  must  shew  a  jurisdiction  in  another  :  they  say 
we  have  applied  wrong,  why  ?  Because  you  should  have  gone  to  the  Court  of  Aldermen, 
so  that  that's  the  point,  whether  the  Court  of  Aldermen  have  the  right. 

[119]  C.  J.  I  did  not  expect  to  have  heard  an  argument  in  so  plain  a  case  as 
this.  The  plaintiff  says  he  is  sued  in  the  common  council  for  a  matter  whereof 
the  cognizance  is  only  in  the  Court  of  Aldermen  :  consider  now  what  is  the  ground 
of  our  sending  a  prohibition  ;  it  is  not  because  the  Court  of  Aldermen  have  a 
right,  but  because  the  common  council  has  none,  and  therefore  the  traverse,  which 
would  avoid  trying  the  right  of  the  common  council,  and  bring  that  of  the  Court 
of  Aldermen  in  question,  is  immaterial.  For  suppose  they  had  gone  to  issue  upon 
that,  and  it  had  been  found  that  the  Court  of  Aldermen  had  no  jurisdiction  ;  yet 
that  had  not  established  the  right  of  the  common  council,  so  as  to  intitle  the 
defendants  to  a  consultation.  Whether  they  shall  have  one  or  not,  depends  upon 
the  right  which  the  common  council  has  to  determine  this  matter  ;  and  if  they 
have  none,  am  I  sure  we  ought  not  to  remit  this  cause  to  them,  though  the  Court  of 
Aldermen  should  fail  of  establishing  their  right.  Though  the  plaintiff  might  have 
demurred,  yet  he  was  at  liberty  to  go  on  to  try  the  right.  The  cases  where  a  plaintiff 
must  recover  upon  his  own  strength,  do  not  at  all  govern  this  ;  for  if  the  common 
council  have  usurped  a  jurisdiction,  which  they  have  not ;  the  plaintiff  might  have 
had  a  prohibition,  without  setting  out  where  the  right  was.  In  the  case  of  a  modus 
it  is  otherwise  indeed,  because  there  the  Court  below  has  originally  a  jurisdiction, 
which  the  other  comes  to  overthrow  by  matter  ex  post  facto.  For  these  reasons  I  am 
of  opinion,  the  prohibition  ought  to  stand.  To  all  which  Powys  J.  agreed.  Et  per 
Eyre  J.  The  plaintiff  in  overthrowing  the  jurisdiction  of  the  common  council  has  no 
need  to  set  up  another  in  opposition  it.  Where  the  first  traverse  is  immaterial,  that 
is,  where  it  will  not  put  the  proper  point  in  issue,  there  may  be  a  traverse  upon  that 
traverse  (1). 

Fortescue  J.  The  defendant  is  properly  the  actor,  because  he  must  make  title  to 
the  jurisdiction  in  which  he  sues  ;  and  whether  that  Court  has  jurisdiction,  is  the 
the  only  matter  issuable  ;  and  not  whether  the  plaintiff  has  alleged  it  properly  else- 
where. The  case  of  a  quare  impedit  is  intirely  different  from  this  case :  there  the 
plaintiff,  as  here  the  defenriant,  must  recover  upon  his  own  strength,  one  his  writ  to 
the  bishop,  and  the  other  a  consultation.  But  the  defendant  there,  and  so  the 
plaintiff  here,  needs  make  no  title.  If  the  right  of  the  Court  of  Aldermen  had  been 
in  issue,  consider  what  would  have  followed.  If  their  right  had  been  established,  it 
is  no  consequence  that  the  common  council  have  none,  for  there  may  be  concurrent 
jurisdictions.  If  it  had  been  found  they  had  no  right,  does  it  follow  that  it  is  in  the 
common  council  1  That  could  not  have  intitled  the  defendants  to  a  consultation. 
Judicium  pro  quer'. 

N.B.  This  judgment  was  afterwards  affirmed  upon  a  writ  of  error  in  Parliament. 

(1)  Vide  Bex  v.  Archbishop  of  Ardmagh  and  Natlianial  JFhaley,  post,  837.  The 
Mayor  of  Orford  v.  Richardson,  4  Term  Rep.  438,  which  was  reversed  in  Cam.  Scacc. 
upon  this  ground.     2  H.  Black.  184.     5  Term  Eep.  367. 


[120]     DoMiNUS  Eex  versus  G-RANT,  Majorem  de  Taunton  in  Com'  Somerset'. 

Qusere,  whether  there  remains  any  obligation  at  this  day  for  oflScers  of  corporations 
do  make  the  declaration  against  the  Solemn  League  and  Covenant. 

Upon  an  affidavit,  that  the  defendant  at  the  time  of  taking  the  oath  of  office  did 
not  take  the  declaration  required  by  the  corporation  Act  of  the  13  Car.  2,  against  the 
Solemn  League  and  Covenant,  a  rule  was  made,  that  he  should  shew  cause  why  an 
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information  in  the  nature  of  a  quo  warranto  should  not  go  against  him.  And  upon 
shewing  cause  : 

Cheshyre  Serjeant  before  he  came  to  the  principal  matter  made  two  previous 
points.  1.  That  no  private  person  could  apply  for  this  information  ;  and,  2.  That  in 
case  he  might,  the  affidavit  was  not  sufficient. 

First,  it  will  not  be  contended,  but  that  in  this  case  the  Court  upon  the  Statute  of 
9  Annie,  c.  20,  has  a  discretionary  power,  either  to  grant  or  deny  an  information.  The 
party  is  enabled  to  file  it  with  leave  of  the  Court,  that  is  upon  application  to  it.  He 
must  pray  to  have  it,  and  every  prayer  implies  a  power  to  deny.  A  quo  warranto  is 
the  King's  royal  writ  of  right,  which  Mr.  Attorney  may  exhibit  whenever  he  pleases. 
Yelv.  192.  1  Bulst.  5.5.  But  no  private  person  has  such  an  unlimited  power,  not  over 
informations  in  the  nature  of  a  quo  warranto.  The  statute  is  calculated  for  the  deter- 
mination of  private  rights,  where  any  dispute  happens  upon  elections  of  members,  and 
it  was  made  chiefly  with  this  view,  as  may  be  collected  from  the  preamble  and  other 
parts  of  the  Act,  which  require  a  relator  to  be  named,  who  shall  be  liable  to  costs,  and 
extend  all  the  Statutes  of  Jeofailes  to  these  proceedings.  He  that  prays  the  informa- 
tion, must  lay  some  right  to  the  office  before  the  Court,  that  it  may  appear  the  prose- 
cution is  not  set  on  foot  merely  to  gratify  the  humour  and  captious  disposition  of  the 
prosecutor.  My  Lord  Chief  Justice  Holt  has  censured  actions  which  have  been 
brought  out  of  curiosity  only  to  try  the  opinion  of  the  Court,  saying  he  did  not  sit 
there  to  determine  coflfee-house  disputes.  The  election  of  the  defendant  was 
unanimous,  no  competitor  at  all ;  so  that  there  is  no  one  but  himself  who  claims  a 
right  to  this  office.  It  has  been  held  criminal  to  bring  an  action  in  another's  name 
without  his  privity  and  consent.  Here  the  prosecution  is  in  the  King's  name,  and  yet 
he  is  not  privy.     His  attorney  does  not  appear  to  avow  the  prosecution. 

Secondly,  the  affidavit  may  be  true,  and  yet  the  defendant  may  have  taken  the 
declaration  as  the  statute  requires,  for  he  might  [121]  take  it  before  two  justices 
at  a  different  time  from  his  taking  the  oath  of  office.  Neither  does  it  set  out  any 
tender  of  this  declaration  to  the  defendant,  which  is  expressly  required  by  the 
purview  §  10,  and  though  the  proviso  seems  to  carry  it  farther,  yet  it  will  be  absurd 
to  make  the  purview  void  by  the  proviso.  Mich.  8  W.  3  B.  R.  Rex,  v.  Major' 
de  Oxon'.  5  Mod.  360.  That  was  a  mandamus  to  restore  Job  Slatford  to  the  office 
of  town-clerk.  They  returned  that  he  did  not  at  the  time  of  taking  the  oaths  of 
office  take  the  oaths  of  allegiance.  It  was  insisted,  that  a  tender  was  necessary  ; 
but  this  was  not  the  point  upon  which  the  case  turned,  but  because  they  only 
said  he  did  not  take  them  at  that  time,  without  any  negative  words  that  he  did 
not  take  it  at  any  other  time,  which  he  well  might.  And  for  this  reason  a  peremptory 
mandamus  was  granted.  This  case  enforces  my  objection  to  the  affidavit,  and  before 
I  leave  it  I  must  observe,  that  though  all  the  then  great  lawyers  were  concerned 
in  it,  yet  not  one  of  them  ever  thought  of  this  declaration,  which  is  now  trumped 
up  to  sacrifice  the  quiet  of  the  whole  kingdom  to  some  private  pique  and  revenge. 

As  to  the  principal  point  (and  a  great  point  it  is)  I  hope  no  information  shall 
go,  for  three  reasons.  1.  Because  this  declaration  has  been  disused  for  these  thirty  years 
past.  2.  From  probable  reasons  to  induce  an  opinion,  that  this  statute  is  expired 
and,  3.  From  the  consideration  of  the  many  inconveniences  which  a  contrary  deter- 
mination will  bring  along  with  it,  and  the  evil  influence  it  will  have  to  inflame  the 
nation. 

First,  Sir  James  Mackenzie  and  Sir  David  Dalrymple  in  their  treatises  of  the 
laws  of  Scotland  tell  us,  that  desuetude  of  a  law  for  forty  years  amounts  to  a 
repeal  of  it.  And  since  no  prosecution  has  hitherto  been  set  on  foot  upon  this 
Act  of  Parliament,  it  is  according  to  Litt.  §  108,  an  argument,  that  none  lies ;  and 
as  this  law  has  been  so  long  esteemed  to  be  of  no  force,  I  may  properly  apply, 
what  my  Lord  Coke  has  more  than  once  mentioned,  a  communi  observantia  non  est 
recedendum  ;  et  periculosum  existimo,  quod  bonorum  virorum  non  comprobatur 
exemplo. 

Secondly,  there  are  not  many  reasons  to  conclude  this  statute  is  expired,  and  all 
put  together  are  sufficient,  nam  quas  non  prosunt  singula,  juncta  juvant.  It  is  the 
reason  and  subject  matter  which  guides  the  construction  of  Acts  of  Parliament,  and 
from  hence  spring  all  those  instances  which  might  be  shewn,  where  general  terms 
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have  been  restrained  to  particular,  and  particular  extended  to  general  :  where  the 
words  have  reached  all  actions,  and  yet  been  confined  to  one  species  only  ;  where 
statutes  mentioning  the  King  have  enured  to  the  benefit  of  the  subject;  and  on  the 
contrary  where  Acts  of  Parliament  penned  with  latitude  enough  to  [122]  include  the 
subject,  have  notwithstanding  been  restrained  to  the  King;  where  the  plural  number 
has  stood  for  the  singular,  and  the  singular  for  the  plural ;  nay  even  where  the  same 
words  in  the  same  law  have  had  different  constructions  put  upon  them.  4  Inst.  330. 
2  Inst.  25.  Hob.  128,  299,  346.  As  suppose  a  man  having  an  inheritance  in  one 
acre  and  but  a  freehold  in  another,  conveys  both  to  J.  S.  and  his  heirs  for  ever.  Here 
for  ever  must  be  construed  dift'erently.     7  Co.  23.     Cro.  Eliz.  183. 

The  intention  was  but  temporary,  as  appears  by  Kennet  vol.  3,  138.  Though 
never  so  many  had  taken  the  Covenant,  yet  the  extent  of  one  life  would  wipe  them 
all  off.  The  candles  were  all  lighted  at  once,  and  would  burn  out  as  soon  as  a  single 
taper.  It  was  confined  only  to  persons  then  in  being,  who  may  reasonably  be  sup- 
posed to  be  all  dead  at  this  day  :  and  as  it  was  calculated  chiefly  for  those  who  had 
taken  the  Solemn  League  and  Covenant,  it  will  be  of  no  use  now.  The  Statute  of 
Uniformity  14  Car.  2,  c.  4,  which  expressly  determines  it  in  1682,  induced  a  belief 
that  it  had  the  same  continuance  in  all  cases.  And  to  shew  this  was  not  thought  so 
considerable  a  thing  as  some  people  would  make  it,  it  is  observable  that  it  is  left  out 
in  the  Militia  Act.  I  cannot  pretend  there  ever  was  any  express  repeal,  but  if  1  W. 
&  M.  c.  8,  be  not  one  as  to  this  declaration,  I  question  whether  it  be  so  of  the  oaths 
themselves.  If  the  clergy  were  to  take  it  but  for  a  time,  and  the  militia  not  at  all, 
what  reason  is  there  to  construe  this  obligation  with  a  greater  latitude  to  corporations  ? 
The  danger  is  the  same  in  each  case,  and  so  is  the  security  to  be  against  it. 

Thirdly,  there  are  many  inconveniencies  which  will  flow  from  an  opinion  that  this 
law  is  still  in  force.  I  forbear  to  mention  some  of  them,  and  shall  only  instance  in 
those  which  are  obvious  to  all  the  world.  Many  corporations  will  be  utterly  dis- 
solved ;  the  public  peace  endangered,  and  the  course  of  justice  interrupted  in  all 
inferior  jurisdictions.  In  some  respects  it  may  affect  our  Legislature.  How  many 
will  there  have  been,  who  have  suffered  under  a  sentence  which  the  Recorder  of  London 
had  no  authority  to  pronounce"?  The  Parliament  is  now  sitting,  and  thither  the 
proper  application  will  be,  as  to  the  expertest  physicians,  who  ought  to  have  a  hand 
in  cutting  off  so  many  members,  that  there  be  no  fever  or  consumption.  It  is  not  the 
first  time  this  Court  has  said,  that  matters  which  have  come  before  them  have  been 
too  big  for  them.  In  Edward  the  Third's  time  the  sherifl^s  took  an  oath  against  the 
Lollards,  but  when  that  came  to  be  the  established  religion,  it  was  dropped.  3  Inst.  188. 
2  Inst.  479,  436,  790.     Cro.  Car.  2.5. 

[123]  Denton.  The  Solemn  League  and  Covenant  arose  from  a  treaty  between  the 
Parliament  and  the  Scots,  as  appears  by  Kushworth  and  Clarendon,  and  all  the 
histories  of  those  times.  This  league  was  calculated  for  the  extirpation  of  all  epis- 
copal government,  by  that  means  to  overthrow  the  Church  ;  and  can  it  then  be 
imagined,  that  less  care  should  be  requisite  to  keep  persons  of  that  pernicious  prin- 
ciple from  intermeddling  in  Church  affairs,  than  from  spreading  the  contagion  in 
corporations? 

But  admitting  the  declaration  was  not  temporary ;  yet  though  not  expressly,  it 
is  implicitly  repealed.  The  Act  requires  the  oaths  and  declaration  to  be  taken 
together,  and  therefore  the  1  W.  &  M.  has  not  severed,  but  repealed  them  all.  Some 
argument  to  evince  this  may  be  drawn  from  2  W.  &  M.  c.  8,  for  reversing  the  judg- 
ment in  the  quo  warranto  against  the  City  of  London,  and  from  the  11  &  12  W.  3, 
c.  17,  and  especially  from  1  Geo.  c.  13,  §  23,  in  which  the  proviso  will  be  of  no  force 
if  such  a  latent  defect  as  this  can  be  trumped  up.  Argumentum  ab  inconvenienti,  if 
it  holds  in  any  case,  holds  in  this.  In  the  case  of  Bewdley  {\  P.  Wms.  207)  the  venire  was 
de  vicineto,  when  it  ought  to  have  been  de  corpore  com',  but  because  this  had  beeti  the 
practice  in  all  scire  facias's,  that  practice  prevailed  against  the  express  words  of  the 
Act  of  Parliament.  In  Bernardi's  (10  State  Tri.  Ap.  64)  case  the  Court  suspended 
their  judgment,  till  they  saw  whether  the  Parliament  would  think  it  proper  to  con- 
tinue him  and  the  others  in  prison. 

The  objection  arises  from  the  words  for  ever  hereafter.  To  which  I  answer,  that 
inasmuch  as  the  design  was  but  temporary  those  words  can  only  extend  to  a  temporary 


1  STRANGE,  124.  MICHAELMAS   TERM,  5    GEO.  425 

obligation.  On  the  Statute  of  5  Eliz.  the  precedents  used  to  be,  that  the  party  did 
not  use  the  trade  at  the  time  of  making  the  statute ;  but  on  account  of  the  length  of 
time  that  is  now  disused. 

Reeve.  At  the  Restoration  three  things  were  to  be  provided  for ;  corporations,  the 
militia,  and  the  Church.  The  militia  are  out  of  this  question  :  the  Church  quoad  hoc 
seemed  to  be  most  concerned  ;  and  no  reason  can  be  given  why  there  should  be  a 
more  lasting  provision  for  corporations,  than  for  the  Church.  The  Statute  of  Circum- 
specte  Agatis  extends  to  all  bishops,  though  the  Bishop  of  Norwich  only  is  mentioned. 
The  Statute  1  Geo.  designed  to  instance  in  all  the  qualifications,  and  the  omitting  this 
is  an  argument,  the  law-makers  esteemed  it  none,  for  the  affirmative  there  implies  a 
negative. 

Mallett.  The  Solemn  League  and  Covenant  was  an  association,  and  no  law.  Neces- 
sity has  superseded  the  express  words  of  a  statute  ;  as  where  the  Statute  of  Marleberge 
prohibits  the  driving  [124]  distre.sses  out  of  the  county,  yet  where  the  lord's  manor 
is  in  another  county,  it  has  been  held  lawful.  In  the  case  of  The  King  v.  Jeffries 
about  a  year  since,  such  a  rule  as  this  was  discharged,  because  the  Attorney  General 
had  no  hand  in  praying  it. 

Whitaker  Serjeant  contra.  Every  subject  has  a  right  to  inform  the  Court,  when- 
ever any  other  is  guilty  of  a  breach  of  the  law.  An  information  lies  for  not  repair- 
ing a  bridge,  and  yet  there  is  no  private  injury.  The  statute  doth  not  require  us  to 
name  a  relator,  till  the  information  is  actually  granted.  I  agree  the  Court  has  a 
discretionary  power,  either  to  grant  or  deny  what  we  now  ask  for. 

It  is  a  new  doctrine  which  is  now  advanced,  that  if  an  Act  of  Parliament  be  dis- 
regarded for  a  time,  it  ceases  to  be  binding.  But  if  it  should,  yet  there  is  not  that 
argument  in  this  case.  Daily  experience  tells  us,  that  the  sacrament  is  taken  as  that 
statute  requires;  and  it  is. coupled  with  the  declaration,  and  must  stand  and  fall  with 
it.  The  question  is  not  whether  there  are  any  persons  now  alive  who  took  the  Solemn 
League  and  Covenant,  but  whether  or  no  there  remains  any  obligation  at  this  day  on 
members  of  corporations  to  make  the  declaration  against  it.  My  Lord  Clarendon  was 
of  opinion  that  the  obligation  was  perpetual ;  as  may  be  gathered  from  his  own  words. 
To  the  end  that  we  and  our  posterity.  But  not  to  rest  this  matter  upon  the  single 
testimony  of  any  historian,  here  is  testimonium  rei,  the  very  words  of  the  Act  of 
Parliament,  which  enacts,  that  this  declaration  shall  be  made  for  ever  hereafter,  and 
in  default  thereof  the  election  to  be  void. 

Whether  the  distemper  be  general  or  not,  the  Court  cannot  take  notice  upon  this 
motion  :  the  only  question  is,  whether  the  defendant  has  complied  with  the  terras  of 
this  Act  of  Parliament,  whicla  we  insist  is  in  full  force. 

Marsh.  We  need  not  pray  this  information  through  Mr.  Attorney,  for  the  statute 
gives  it  to  any  person  with  leave  of  the  Court.  And  though  Jeffries's  case  seems  to 
thwart  us,  yet  the  constant  practice  is  more  than  an  answer  to  the  authority  of  that 
case.  As  to  the  affidavit,  we  think  it  sufficient.  We  shew  the  defendant  did  not 
make  the  declaration  when  we  took  the  oaths  of  office,  which  was  the  proper  time ; 
and  this  is  enough  to  put  him  to  shew,  he  took  it  at  any  other  time  and  place.  And 
since  he  has  not  laid  hold  of  this  opportunity,  it  may  be  concluded  he  has  not  taken 
it  at  all.     That  a  tender  was  not  necessary,  was  resolved  in  Slatford's  case  (c). 

It  has  been  said,  that  the  reason  of  this  provision  was  but  tem-[125]-porary.  In 
answer  to  which  pretence  I  shall  look  a  little  into  it,  in  order  to  shew,  that  as  the 
obligation  is  perpetual,  so  is  the  reason  of  it.  In  1643,  the  Parliament  forces  having 
had  but  ill  success,  they  made  application  to  the  Scots  for  their  assistance.  Com- 
missioners vcere  appointed  on  both  sides,  and  the  result  of  their  meeting  was  an  associa- 
tion, which  went  under  the  name  of  the  Solemn  League  and  Covenant.  The  King 
immediately  published  his  proclamation  against  it,  as  appears  in  3  Rush.  488.  The 
drift  of  this  association  was,  to  ruin  the  religion  of  our  country  ;  and  to  express  the 
detestation  of  such  abominable  practices,  the  declaration  was  framed  soon  after  the 
Restoration.  And  it  had  two  views,  one  to  disengage  people  from  that  obligation 
which  they  were  in  a  manner  forced  into,  and  the  other  to  fix  a  lasting  and  indelible 
brand  of  infamy  upon  those  proceedings,  in  order  to  deter  others  from  the  like  attempts. 
And  now  can  any  one  say,  the  reason  is  but  temporary  '\  On  the  contrary,  does  it 
not  manifestly  appear  to  extend  itself  to  all  future  ages  ? 

K.  B.  XXII.— 14* 
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As  to  the  militia,  there  was  no  occasion  for  this  provision  :  the  Crown  had  them 
in  their  power,  but  not  so  the  corporations.  In  1  Inst.  81  b.  it  is  said,  an  Act  of 
Parliament  cannot  be  antiquated,  or  lose  its  force,  for  want  of  being  put  in' execution. 
And  Hob.  Ill,  Sir  John  Filkingion's  case  there  cited,  Fortescue  C.J.  said  they  would 
be  well  advised,  before  they  would  annul  an  Act  of  Parliament.  It  is  an  absurdity 
to  say,  that  because  the  subject  has  lived  some  time  in  the  breach  of  any  law,  that 
the  obligation  to  observe  that  law  ceases.  In  Henry  the  Sth's  time  all  the  clergy 
were  brought  under  a  praemunire,  for  suing  bulls  from  the  Court  of  Rome  ;  and  Bishop 
Burnet  in  his  History  of  the  Reformation,  speaking  of  this  matter,  tells  us,  that 
though  it  had  been  practised  for  a  long  time,  to  sue  such  bulls,  yet  the  old  laws 
prohibiting  thereof  were  in  no  degree  impeached  by  such  usage. 

Yorke.  It  is  sufficient  that  we  lay  a  probable  cause  before  the  Court,  when  we 
pray  this  information.  We  were  not  obliged  to  travel  the  country  to  inquire  of 
every  justice  of  the  peace,  whether  the  defendant  had  made  any  declaration  before 
him.  Nor  does  this  cause  come  within  the  reason  of  returns,  which  were  not  travers- 
able at  common  law,  and  therefore  ought  to  be  certain  to  every  intent.  The  Statute 
9  Ann.  is  general,  and  not  confined  to  prosecutions  by  competitors  only.  I  was  of 
counsel  in  Jeffries's  case,  and  the  reason  why  that  information  was  refused  was,  because 
he  proved  he  took  the  oaths  about  a  fortnight  after  the  proper  time,  and  not  because 
the  prosecutor  came  without  Mr.  [126]  Attorney  to  back  him.  In  the  case  of  Denny  v. 
Norris,  the  question  was  not  about  the  tender,  but  whether  that  matter  was  assign- 
able for  error.  Hale  in  his  History  of  Law  4,  5,  6,  where  he  treats  of  old  laws 
whereof  no  written  monument  is  left,  does  not  conclude  them  of  no  force ;  but  only 
says  they  are  grafted  into  the  common  law.  In  the  case  of  Thornby  v.  Fleetwood  {d), 
Serjeant  Chesbyre  who  argued  in  C.  B.  against  the  statute  of  1  Jac.  1,  c.  4,  was 
pleased  to  use  this  metaphor,  that  it  was  a  still-born  statute,  because  says  he  it  has 
not  cried  out  till  now  :  but  that  was  not  thought  a  reason  to  set  it  aside. 

There  is  no  more  absurdity  for  people  to  take  the  declaration  now  than  there  was 
formerly,  as  to  all  persons  who  had  not  taken  the  Covenant.  But  granting  there  may 
be  some  seeming  absurdity,  is  it  therefore  to  be  disregarded  1  It  may  be  a  reason  to 
have  it  repealed,  but  till  then  it  binds.  Suppose  a  statute  requires,  that  whoever 
enjoys  an  office  shall  declare  that  two  and  two  make  four :  I  know  of  no  power  which 
could  reject  this  as  frivolous.  The  clause  in  the  Act  of  Uniformity  shews,  that  it 
would  not  have  expired  in  1682,  without  that  provision,  and  there  was  no  reason  to 
continue  it  longer  as  to  the  clergy,  for  they  take  the  oath  of  canonical  obedience. 
It  was  said  causes  have  been  thought  too  big  for  this  Court:  I  grant  it,  and  take  this 
to  be  one  of  them ;  it  is  too  big  for  this  Court  to  repeal  and  set  aside  Acts  of 
Parliament. 

Reeve.  2  Inst.  28,  usage  prevailed  against  a  branch  of  Magna  Charta. 

The  C.  J.  Powys  and  Fortescue  Justices,  held  the  affidavit  sufficient,  and  that  any 
private  person  might  apply  for  the  information.  But  Eyre  J.  was  contra  as  to  both. 
And  as  to  the  principal  point,  it  was  referred  to  the  consideration  of  all  the  Judges. 
But  before  they  gave  any  opinion  the  Act  was  past  for  the  establishing  of  corporations. 
5  Geo.  1,  c.  6. 

(c)  2  Salk.  428.     5  Mod.  316.     Holt  438.     Comb.  419,  S.  C. 
{d)  Com.  Rep.  206,  post,  318.     S.  C.  in  B.  R. 

DoMiNu.s  Rex  versus  Smith. 

Rule  on  justice  to  produce  examination. 

A  rule  was  moved  for  upon  a  justice  of  peace  to  produce  an  examination  at  a 
trial ;  and  the  Court  doubting,  it  was  adjourned.  And  afterwards  the  C.  J.  delivered 
their  opinion.  Where  things  are  evidence  of  themselves,  as  corporation  books,  we 
malce  no  rule  to  produce  them,  but  only  that  the  party  may  have  copies,  which  copies 
are  evidence :  but  this  examination  is  not  evidence  of  itself,  without  proving  the 
hand  of  the  party  ;  and  so  it  is  of  warrants  and  affidavits,  and  therefore  a  copy  of 
them  is  no  evidence ;  and  we  must  have  the  original,  for  nothing  else  [127]  concludes 
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the  party.     Make  the  rule,  that  the  justice  produci  faciat  (not  quod  producat)  the 
examination  at  the  trial,  and  give  the  party  a  copy  in  the  mean  time(l). 

(1)  Vide  fVelch  v.  Richards,  Barnes  468. 

Ogbuen  verms  Berrington. 

Practice. 

Error  e  C.  B.  Infancy  assigned.  Doubt  del  Court,  and  feigned  issue.  Found 
with  the  plaintiff  in  error,  and  judgment  reversed  upon  return  of  the  postea  upon 
motion  without  argument  in  the  paper  (1).     But  within  a  day  or  two  after  between. 

(1)  Vide  Walmslcy  v.  Roson,  post,  1210. 


Cunningham  versus  Houston. 

What  judgment  shall  be  given  where  a  release  of  error  is  found. 

On  error,  want  of  an  original  and  warrants  of  attorney  were  assigned.  The 
defendant  pleads  a  release  of  errors,  and  upon  non  est  factum  replied,  the  plaintiff 
was  nonsuit.  Thereupon  I  moved  to  affirm  the  judgment,  but  the  Court  bid  us  put 
it  in  the  paper  ;  and  when  it  came  on,  they  objected  against  affirming  the  judgment, 
because  the  pleading  the  release  was  a  confession  of  the  errors,  and  so  it  would  be 
to  affirm  an  erroneous  judgment.  And  besides,  the  tables  were  now  turned  ;  the 
question  not  being  whether  error  or  not,  but  whether  barred  or  not  by  the  release. 
I  quoted  Aston's  Entries  339,  where  the  entry  is  quod  judicium  affirmetur.  But 
notwithstanding  this,  the  Court  gave  the  judgment  quod  querens  nil  capiat  per 
breve  de  errore,  which  I  had  before  told  my  client  was  the  proper  way(l). 

(1)  Dent  v.  Lingood,  post,  683,  S.  P. 


DoMiNUS  Rex  vers^is  Beck. 

Hawkers  and  pedlars,  8  &  9  \V.  3,  c.  25. 

Held  that  there  must  be  a  formal  conviction  upon  the  Statute  of  Hawkers  and 
Pedlars,  though  it  mentions  nothing  of  it ;  and  that  a  certiorari  lies  to  bring  it  up 
hither. 

Ram.sden  versus  Ambrose. 

At  Guildhall,  November  21,  1718,  coram  Pratt  C.J. 

Where  husband  and  wife  live  separate,  cannot  declare  for  her  board  as  for  meat 
and  drink  for  him  found  and  provided. 

The  husband  and  wife  lived  separate.  She  boarded  in  the  plaintiffs  house,  who 
declares  against  the  husband  for  meat  and  drink  for  him  found  and  provided.  On 
the  evidence  it  appeared  to  be  for  the  wife.  And  the  C.  J.  held,  it  did  not  support 
the  declaration  ;  for  though  the  husband  is  chargeable  upon  his  implied  contract  for 
what  necessaries  are  administered  to  the  wife ;  and  therefore  if  goods  are  delivered 
to  her,  the  vendor  may  declare  generally  for  goods  sold  and  delivered  :  yet  in  this 
case  the  plaintiff  fails  in  his  description  of  the  subject  matter  of  the  contract.  So 
that  where  he  now  declares  generally,  a  recovery  in  this  action  could  not  be  pleaded 
to  a  special  action  for  meat  and  drink  found  and  provided  for  the  wife(l). 

(1)  Harris  and  Collins,  Tr.  12  Geo.  1,  cor.  Raymond  C.J.     S.  P.  B.  L.  N.  P.  136. 
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Amies  versus  Stevens.     Ibidem  eodem  die. 

[See  Blower  v.  Great  Western  Railway  Company,  1872,  L.  R.  7  C.  P.  664.] 

Carrier  not  answerable  for  goods  lost  by  tempest.    Bull.  L.  N.  P.  69.    2  Ld.  Raym.  918, 
4th  edition,  and  cases  cited  in  the  margin. 

The  plaintiff  puts  goods  on  board  the  defendant's  hoy,  who  was  a  common  carrier. 
Coming  through  bridge,  by  a  sudden  gust  of  wind  the  hoy  sunk,  and  the  goods  were 
spoiled.  The  plaintiff  insisted,  that  the  defendant  should  be  liable,  it  being  his 
carelessness  in  going  through  at  such  a  time ;  and  offered  some  evidence,  that  if  the 
hoy  had  been  in  good  order,  it  would  not  have  sunk  with  the  stroke  it  received,  and 
from  thence  inferred  the  defendant  answerable  for  all  accidents,  which  would  [128] 
not  have  happened  to  the  goods  in  case  they  had  been  put  into  a  better  hoy.  But 
the  C.  J.  held  the  defendant  not  answerable,  the  damage  being  occasioned  by  the  act 
of  God.  For  though  the  defendant  ought  not  to  have  ventured  to  shoot  the  bridge, 
if  the  general  bent  of  the  weather  had  been  tempestuous  ;  yet  this  being  only  a 
sudden  gust  of  wind,  had  intirely  differed  the  case  :  and  no  carrier  is  obliged  to  have 
a  new  carriage  for  every  journey  :  it  is  sufficient  if  he  provides  one  which  without 
any  extraordinary  accident  (such  as  this  was)  will  probably  perform  the  journey  (1). 

(1)  Vide  Fortvard  v.  Pittanl,  1  Term  Rep.  27. 


Bushel  versus  Miller.     Ibidem  eodem  die. 
That  which  makes  a  man  a  trespasser  may  not  amount  to  a  conversion. 

Upon  the  Custom-House  quay  there  is  a  hut,  where  particular  porters  put  in 
small  parcels  of  goods,  if  the  ship  is  not  ready  to  receive  them  when  they  are  brought 
upon  the  quay.  The  porters,  who  have  a  right  in  this  hut,  have  each  particular 
boxes  or  cupboards,  and  as  such  the  defendant  had  one.  The  plaintiff  being  one  of 
the  porters  puts  in  goods  belonging  to  A.  and  lays  them  so  that  the  defendant  could 
not  get  to  his  chest  without  removing  them.  He  accordingly  does  remove  them 
about  a  yard  from  the  place  where  they  lay,  towards  the  door,  and  without  returning 
them  into  their  place  goes  away,  and  the  goods  are  lost.  The  plaintiff  satisfies  A.  of 
the  value  of  the  goods,  and  brings  trover  against  the  defendant.  And  upon  the  trial 
two  points  were  ruled  by  the  C.  J. 

1.  That  the  plaintiff  having  made  satisfaction  to  A.  for  the  goods,  had  thereby 
acquired  a  sufficient  property  in  them  to  maintain  trover. 

[129]  2.  That  there  was  no  conversion  in  the  defendant.  The  plaintiff  by  laying 
his  goods  where  they  obstructed  the  defendant  from  going  to  his  chest,  was  in  that 
respect  a  wrong-doer.  The  defendant  had  a  right  to  remove  the  goods,  so  that  thus 
far  he  was  in  no  fault.  Then  as  to  the  not  returning  the  goods  to  the  place  where 
he  found  them ;  if  this  were  an  action  of  trespass,  perhaps  it  might  be  a  doubt ;  but 
he  was  clear  it  could  not  amount  to  a  conversion. 


FOTHERINGHAM   VerSUS  GREENWOOD. 

At  Guildhall,  27  November  1718,  coram  Pratt,  C.J. 

He  that  apprehends  himself  interested,  though  stricto  jure  he  is  not,  is  no  witness. 
Salk.  283.     Sel.  Cas.  Evid.  49.     12  Vin.  Abr.  11,  pi.  28. 

A.  having  money  of  the  plaintiff's  in  hands,  loses  it  at  play.  The  plaintiff  brings 
an  action  after  the  three  months  upon  the  Statute  of  Gaming  9  Ann.  c.  14,  and 
produces  A.  as  a  witness.  Upon  a  voire  dire  he  confessed,  that  if  the  plaintiff 
recovered  he  was  not  to  be  answerable  ;  but  if  he  failed,  then  the  money  was  to  be 
deducted  out  of  his  fortune  in  the  plaintiff's  hands.  Et  per  C.  J.  Though  the 
recoveiy  against  the  defendant  will  not  sink  the  demand  for  the  money  imbezzled  by 
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A.  yet  his  apprehension,  that  the  plaintiff  will  not  trouble  him  for  it,  is  a  bias  upon 
him ;  for  if  a  witness  thinks  himself  interested  in  the  question,  though  in  strictness 
of  law  he  is  not,  yet  he  ought  not  to  be  sworn.  And  Darnall  Serjeant  mentioned  the 
case  of  Mr.  Chapman  of  Bucks,  who  owned  himself  to  be  under  an  honorary  though 
not  under  a  binding  engagement,  to  pay  the  costs  ;  and  Parker  C.J.  on  solemn  debate 
rejected  him,  and  so  it  was  done  in  this  case  (1). 

(1)  Trelavmey  v.  Thomas,  1  H.  Black.  Rep.  303. 

Marks  versus  Marks.      In  Gang. 

Abr.  Eq.  Cas.  106.  10  Mod.  419.  Prec.  in  Chanc.  486,  S.  C.  Devise  to  A.  for  life, 
remainder  to  B.  in  fee,  provided  that  if  C.  within  three  months  after  A.'s  death  pays  B. 
•5001.  then  C.  to  have  the  land  in  fee.  C.  dies  living  A.  A.  dies.  The  heir  of  C.  (though 
not  named)  may  tender.  But  if  the  law  were  otherwise,  equity  could  not  relieve  by 
construing  the  remainder  to  B.  only  as  a  security  for  the  payment  of  money. 

William  Marks  having  a  wife  and  five  sons,  Theodore,  William,  Ezekiel,  Daniel  and 
Nathaniel,  and  being  seised  in  fee  of  lands  in  Northamptonshire,  and  of  the  premisses  in 
question,  10  April  1680  conveyed  the  Northamptonshire  estate  to  trustees,  in  trust  to  sell 
the  same,  and  dispose  of  the  money  according  to  the  directions  of  his  will,  provided  if 
Theodore,  his  heirs  or  assigns,  should  within  one  month  after  his  decease  pay  5001.  as  he 
should  direct  by  his  will,  then  the  trust  shoidd  determine,  and  the  lands  remain  to 
Theodore  in  fee.  Afterwards  he  makes  his  will,  and  reciting  the  trust,  disposes  of  the 
•5001.  to  William  and  Ezekiel  his  sons,  and  then  devises  the  lands  in  question  to  Anne 
his  wife  for  life,  remainder  to  Daniel  and  his  heirs  ;  "  Provided  that  if  my  son  Nathaniel 
do  and  shall  within  three  months  after  the  decease  of  my  wife  pay  or  cause  to  be  paid  to 
Daniel,  his  executors  or  administrators,  the  sum  of  5001.  then  I  give  the  land  to  Nathaniel 
and  his  heirs  for  ever."  The  devisor  dies,  the  wife  enters,  and  joins  with  Daniel  in 
incumbrances.  Nathaniel  dies  [130]  leaving  the  plaintiff  his  son  and  heir.  The  wife 
dies.  And  because  of  the  incumbrances  the  plaintiff,instead  of  tendring  to  Daniel,  brings 
his  bill  in  this  Court,  to  know  where  to  pay  the  money. 

Sir  Thomas  Powys  pro  quer'.  The  question  is,  whether  the  heir  of  Nathaniel  can 
make  the  tender  1  I  hold  he  may.  In  Queen  Elizabeth's  time  executory  devises  came 
in.  Fulmerston's  case  is  the  first,  and  they  were  allowed  to  extend  as  far  as  one  life.  After- 
wards the  House  of  Lords  in  the  case  of  Lloyd  v.  Cart/,  Parliament  Cases  137,  allowed  a 
reasonable  time  after  the  life,  viz.  a  year  :  we  are  within  that  time,  for  we  come  in  three 
months.  The  objection  is,  that  the  tender  is  personal  in  Nathaniel,  it  not  being  said, 
that  he  or  his  heir  shall  tender.  To  this  I  answer,  that  there  is  no  laches  in  Nathaniel ; 
it  was  not  to  be  done  in  his  life,  but  after  the  mother's  death  ;  and  the  heir  having  an 
interest,  is  within  the  reason  of  Litt.  §  334.  Formerly  it  was  thought,  a  fee  could  not 
be  limited  upon  a  fee,  but  it  is  otherwise  since  Pell  and  Brown's  (a)  case  where  the  first 
fee  is  conditional.  Though  the  estate  itself  never  vested  in  the  ancestor,  yet  an  interest 
did  ;  and  therefore  on  performance  of  the  condition  the  heir  is  in  by  descent,  according 
to  the  third  point  in  Shelley's  case  and  the  case  of  JFood  there  cited,  and  Cluipman's  case, 
Plowd.  284.  Thus  far  in  a  Court  of  Law  :  but  in  a  Court  of  Equity,  this  shall  be  taken 
as  an  immediate  devise  to  Nathaniel,  subject  to  the  payment  of  5001.  to  Daniel,  who  was 
in  the  former  limitation  only  as  a  security,  according  to  1  Chan.  Cas.  89. 

Cheshyre  Serjeant  of  the  same  side  quoted  Litt.  §  334,  illustrated  by  §  337.  1  Roll. 
Abr.  420.     Winch  103,  105,  115.    C.  J.  Jones  390.     And  a  case  in  C.  B.  debated  Mich. 

2  W.  &  M.  and  entered  Trin.  4  Jac.  2,  Rot.  751  or  707.  R.  H.  seised  in  fee  made  a  feoff- 
ment to  the  use  of  himself  for  life,  remainder  to  his  wife  for  life,  remainder  to  Mary  in 
tail,  remainder  to  Sarah  in  tail,  remainder  to  his  own  right  heirs  ;  provided,  that  if  Mary 
does  not  pay  Sarah  so  much  within  such  a  time  after  his  wife's  death,  then  Sarah  shall 
have  it  in  tail,  remainder  to  Mary  in  tail.  R.  H.  died,  Mary  died,  and  then  the  mother 
died  ;  and  it  was  adjudged,  that  Mary's  heir  might  pay  the  money,  for  the  heir  had  an 
interest  vested,  though  the  ancestor  died  living  the  tenant  for  life. 

[131]  Sir  Robert  Raymond,  ad  idem.  The  objection  is,  that  heirs  is  a  word  of 
limitation,  whereas  the  plaintiff  if  he  takes  now  must  take  as  a  purchaser.  Answer  : 
He  takes  by  descent.     A  possibility  or  remainder  on  contingency  may  descend.     Bro. 
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Feoflfment  to  Uses  59.  3  Co.  20.  Poll.  5.5.  Co.  Litt.  219  b.  Daniel  has  no  prejudice, 
whether  the  5001.  be  paid  by  Nathaniel  or  his  heir.  The  possibility  is  coupled  with  an 
interest.  Yelv.  85,  7.  So  Sir  Francis  Englefield' s  case  ;  and  we  are  in  the  case  of  a 
will,  where  the  intent  is  to  be  pursued.     1  Saund.  150. 

Hooper  Serjeant  contra.  This  is  not  an  executory  devise,  which  can  take  effect 
before  any  act  done  :  the  ancestor  was  to  do  an  act,  he  dies  without  doing  it ;  and  as 
he  could  not  take  till  he  did  the  act,  so  the  heir  cannot  now  that  it  is  impossible  to 
be  done  in  the  manner  the  devisor  directs. 

Mead.  There  is  a  great  difference,  where  the  heir  comes  to  perform  a  condition 
that  is  to  put  him  into  his  ancestor's  estate,  and  where  he  is  to  gain  a  new  estate. 
It  is  admitted  the  plaintiff  cannot  take  as  a  purchaser,  and  if  so,  then  to  make  him 
take  by  descent,  you  must  give  something  to  the  ancestor.  Here  he  has  nothing  ;  he 
has  no  right  to  the  land,  but  a  bare  scintilla  juris,  a  right  to  do  something,  which  will 
give  him  a  title  after  it  is  done.  And  he  had  an  election  whether  he  would  do  it  or 
not.  It  is  considerable,  that  Nathaniel  only  is  named  to  tender;  but  to  Daniel  are 
added  executors  and  administrators.  If  Nathaniel  had  survived  the  wife,  and  lapsed 
the  time ;  no  body  can  say,  the  least  right  would  have  descended  to  the  heir.  This 
is  a  condition  precedent,  which  ought  to  have  been  performed,  and  against  this  Chancery 
cannot  relieve,  as  they  can  in  the  case  of  a  condition  subsequent ;  as  was  settled  in 
the  case  of  Bertie  v.  Falkland,  Salk.  231.     Select  Cases  129. 

Adjournatur.  And  afterwards  the  Lord  Chancellor  and  the  Master  of  the  Rolls 
delivered  their  opinions  seriatim. 

Sir  Joseph  Jekyll,  Master  of  the  Rolls.  The  equity  which  bring  this  matter  into 
the  Court  is,  that  the  defendant  Daniel  had  so  conveyed  and  incumbered  this  estate, 
that  it  became  difficult  for  the  plaintiff  to  know  to  whom  to  pay  the  money.  Now 
before  this  can  be  settled,  the  Court  must  first  determine  a  question  in  law,  whether 
the  heir  of  Nathaniel  upon  tender  or  payment  of  the  money  may  enter.  And  I  am 
of  opinion,  that  this  is  not  personal  to  Nathaniel,  but  goes  to  his  heir.  If  this  was  a 
condition  at  common  law,  there  is  no  doubt  but  the  heir  might  perform  it  and  enter, 
Litt.  §  334,  and  in  the  case  of  a  condition  for  [132]  payment  of  money  at  a  certain 
time  by  the  feoffee,  who  before  the  day  enfeoffs  another,  the  second  feoffee  may  pay 
the  money.     Litt.  §  336. 

But  I  admit  the  present  case  is  not  a  condition,  but  an  executory  devise.  But 
wherein  does  the  difference  consist"?  All  that  it  can  amount  to  is  only  this.  In  the 
case  of  a  condition  the  heir  has  a  right  antecedent  to  the  condition  to  enter,  for  he 
does  not  gain  a  new  estate,  but  invests  himself  in  the  old  one  ;  whereas  in  our  case 
he  is  to  gain  a  perfectly  new  estate,  which  the  ancestor  never  had.  In  answer  to 
this  it  is  to  be  considered,  that  there  is  a  condition  to  create  an  estate,  which  the  law 
will  construe  liberally.  1  Inst.  219  b.  it  is  said  a  condition  that  is  to  create  an  estate, 
is  to  be  performed  as  near  the  intent  and  meaning  as  can  be,  if  the  words  and  letter 
cannot  be  strictly  pursued.  From  whence  I  observe,  that  there  may  be  a  performance 
which  is  not  within  the  letter.  But  besides,  this  is  the  case  of  a  will,  in  construction 
of  which  the  law  allows  a  great  latitude  to  come  at  the  meaning  of  the  devisor.  Now 
in  our  case  his  meaning  seems  to  be  this,  upon  a  view  of  the  whole  will.  He  is  dis- 
tributing his  estate  amongst  his  children  ;  to  some,  money,  to  others,  land.  In  the 
proviso  for  Theodore's  payment  of  5001.  recited  in  the  will,  it  is  worded,  if  Theodore, 
his  heirs  or  assigns,  shall  pay  :  now  no  one  can  imagine,  that  by  the  difference  of 
words  in  that  proviso,  and  this  in  question,  the  testator's  intention  was  different.  In 
both  cases  he  seems  to  be  aiming  at  a  method  of  charging  those  several  lands  with 
5001.  apiece. 

Let  us  now  consider  whether  by  this  will  Nathaniel  himself  had  anything  in  the 
lands  in  question.  I  conceive  he  had  a  future  interest  or  possibility,  which  might 
descend  to  the  heir,  though  that  right  never  vested  in  the  ancestor.  That  such  a 
future  interest  in  a  term  will  go  to  the  e.xecutor  or  administrator  is  known  law. 
JValden's  case  in  Plowd.  519,  is  full  to  that  point.  It  may  also  be  released,  as  in 
Lampet's  rase,  10  Co.  48  b.  Now  why  such  a  future  possibility  should  in  a  term  go  to 
the  executor  or  administrator,  and  in  a  freehold  not  go  to  the  heir,  who  is  as  much  the 
representative  of  the  ancestor  as  the  other  is  of  the  testator,  I  cannot  imagine.  At 
common  law  such  a  possibility  arising  by  act  executed  would  como  to  the  heir ;  as 
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before  the  Stat,  de  Doni.s,  the  reversion  upon  a  fee-simple  conditional  was  only  a  possi- 
bility, and  yet  it  went  to  the  heir.  And  even  a  possibility  may  go  to  the  heir,  which  never 
could  vest  in  the  ancestor,  as  1  Inst.  378  b.  So  the  same  possibility  will  go  to  the  heir, 
where  the  limitation  is  by  way  of  use.  1  Co.  98,  Shelley's  case,  and  Wood's  case  there 
cited,  are  very  strong.  And  though  it  is  there  said,  that  a  future  interest  or  possibility 
cannot  be  released,  yet  that  was  before  Lampet's  case,  where  it  is  determined  that  such 
a  possibility  may  be  released  ;  and  I  believe  it  would  be  [133]  so  now.  The  case  of 
Spring  v.  Sir  Julius  Ciesar,  1  Koll.  Abr.  420.  Winch  103,  was  thus  :  A  fine  by  A.  and 
B.  to  the  use  of  A.  in  fee,  if  B.  does  not  pay  101.  at  Michaelmas  after,  and  if  he  does 
then  pay  it,  it  shall  be  to  the  use  of  A.  for  life,  remainder  to  B.  in  fee.  B.  dies  before 
Michaelmas,  and  Rolle  says,  it  seems  the  heir  of  B.  may  pay  the  money,  for  this  is 
not  more  personal,  being  the  payment  of  money,  than  in  the  case  of  Litt.  §  334,  upon 
a  mortgage  :  and  though  in  the  report  of  this  case  in  C.  J.  Jones  390,  it  is  said,  the 
Court  were  divided  :  yet  Croke  and  Jones  were  of  opinion,  the  performance  of 
the  condition  was  not  personal;  and  they  said,  they  did  not  see  the  difference 
between  that  case  and  the  case  of  Littleton  ;  and  since  that  reason  was  not  contradicted 
by  any  of  the  other  Judges,  and  reported  by  Rolle  as  law,  I  must  take  it  for  law. 

Now  since  these  several  possibilities  are  judged  to  go  to  the  heir ;  I  do  not  see 
why  such  possibility  created  by  will,  since  executory  devises  are  allowed,  should  not 
go  to  the  heir  also.  The  case  of  Brett  v.  Rigden  cited  for  the  defendant  is  nothing  to 
the  purpose,  for  there  was  in  effect  no  devise  to  the  ancestor,  he  dying  in  the  life  of 
the  devisor ;  but  in  the  present  case  here  is  a  compleat  devise,  and  such  as  the 
ancestor  might  have  taken. 

It  was  insisted  for  the  defendant,  that  the  plaintiff's  father  had  an  election,  to  pay 
or  not  to  pay  the  money  ;  and  therefore  it  is  personal  in  him.  I  admit  it;  but  then 
such  election  is  always  given  in  favour  of  him  that  is  to  pay,  the  receiver  having  no 
election  at  all ;  and  in  Littleton's  case  the  mortgagor  has  equally  an  election,  and  yet 
it  is  not  personal  in  him.  My  Lord  Coke  in  his  comment  upon  that  section  gives 
four  reasons  for  Littleton's  opinion,  which  all  concur  in  the  present  case.  1.  A  day 
appointed  ;  2.  If  the  heir  in  our  case  takes  by  this  executory  devise,  (as  has  been 
shewn  he  does)  in  nature  and  course  of  a  descent,  it  is  the  same  thing  as  where  in 
Coke's  second  reason  the  condition  descends  to  the  heir.  The  two  remaining  ones 
are  plainly  the  same  in  our  case,  and  so  Littleton  is  indeed  a  full  authority  in  point. 

It  is  not  to  be  made  a  question,  whether  this  future  interest  or  possibility,  being 
to  arise  beyond  a  life,  is  good  by  way  of  executory  devise,  since  the  case  of  Lloyd  v. 
C'ary{h),  which  allows  a  year  after.  Upon  the  whole  I  am  of  opinion  with  the  plaintiff, 
as  to  the  point  of  law. 

It  was  insisted  upon  further  for  the  plaintiff,  that  if  the  law  were  against  him, 
yet  in  equity  he  would  have  a  good  title  upon  payment  of  the  .5001.  the  estate  in 
Daniel  being  to  be  looked  upon  as  a  security  only.  And  for  this  1  Chan.  Ca.  89,  was 
cited.  But  now  lest  any  one  should  go  away  with  this  dangerous  opinion,  that 
another  construction  ought  to  be  made  in  a  Court  [134]  of  Equity,  than  would  be  in 
a  Court  of  Law  ;  it  is  to  be  ob.served,  that  that  case  was  of  a  trust,  and  unless  it  was 
construed  as  a  trust  for  the  younger  children,  Sir  Thomas  would  have  run  away  with 
the  whole  estate. 

Parker  Lord  Chancellor.  I  am  of  the  same  opinion  with  the  Master  of  the  Rolls. 
And  if  we  look  on  this  case  on  every  side,  it  appears  the  right  is  clearly  for  the 
plaintiff.  The  will  shews  the  intention,  though  the  word  heirs  be  left  out  in  the  case 
of  Nathaniel,  yet  he  should  be  in  the  same  condition  with  Theodore.  The  question 
is  indeed  a  question  of  law,  and  the  method  I  have  taken  to  satisfy  myself  has  been 
by  considering  this  proviso;  1.  As  upon  a  feoffment;  2.  As  upon  a  will;  and  3.  As 
it  would  stand  in  equity,  as  a  provision  for  payment  of  money. 

1.  At  common  law  ;  if  William  Marks  had  made  a  feoffment  to  B.  for  life,  remainder 
to  Daniel  in  fee,  with  this  proviso ;  Nathaniel  could  take  no  benefit  of  this  condition, 
because  contrary  to  a  maxim  in  law,  that  a  condition  cannot  limit  over  an  estate  to 
another,  but  can  only  be  taken  advantage  of  by  the  maker.  But  in  the  case  of  a 
feoffment  by  A.  to  B.  and  his  heirs,  upon  condition  that  if  A.  pays  5001.  to  B.  within 
three  months,  then  A.  shall  have  his  estate  back  again  ;  if  A.  dies  before  the  three 
months  are  expired,  his  heir,  though  not  mentioned,  may  pay  the  money  and  enter. 
Litt.  §  334. 
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2.  Consider  it  upon  the  Statute  of  Wills,  and  it  is  the  same  upon  the  Statute  of 
Uses,  since  executory  devises  and  springing  uses  have  been  allowed  of.  At  first  they 
began  when  merely  future,  and  sprang  out  of  the  estate  of  the  devisor.  Afterwards 
they  were  extended  beyond  a  life ;  as  if  an  estate  was  devised  to  A.  for  life,  remainder 
to  B.  in  fee,  upon  condition  that  if  C.  pay  a  sum  of  money  to  B.  within  a  certain 
time  after  A.'s  death,  then  C.  to  have  a  fee.  This  has  been  allowed  of,  and  it  is  no 
more  than  granting  the  advantage  of  a  condition  to  another  person,  which  by  common 
law  conveyance  could  go  only  to  the  maker  himself.  Now  this  advantage  is  in  its 
own  nature  descendible  ;  because  it  is  nothing  but  that  very  right,  which  if  it  had 
gone  to  the  devisor  himself,  would  have  descended  to  his  heirs.  Take  this  as  a 
possibility  or  future  interest,  and  the  cases  mentioned  by  the  Master  of  the  Rolls 
shew  plainly,  that  this  is  a  right  descendible  to  the  proper  representative,  whether  of 
a  term  or  an  inheritance,  the  former  to  the  executor  or  administrator,  and  the  latter 
to  the  heir.  But  if  we  cousider  it  (as  I  have  done)  as  a  condition,  the  case  is  yet 
stronger;  because  this  benefit  of  a  condition  is  what  is  taken  notice  of  before  by  the 
common  law  to  be  descendible;  and  since  by  the  Statute  of  Wills  and  [135]  Uses 
the  benefit  of  a  condition  is  allowed  to  go  over  to  a  stranger,  that  stranger  ought  to 
have  it  as  fully  and  compleatly  as  the  feoffor  himself  would  have  at  common  law  : 
that  is,  it  shall  go  equally  to  the  heirs  of  the  one  as  of  the  other. 

3.  Consider  the  matter  as  it  stands  in  a  Court  of  Equity.  I  agree  intirely,  were 
the  law  against  the  plaintiff,  that  he  could  not  pay  the  money  at  the  day  ;  this  Court 
could  not  have  intermeddled  :  but  if  the  law  be  with  him,  it  will  be  another  considera- 
tion, whether  if  he  slipped  the  time  of  payment,  he  should  not  be  relieved.  This  is 
the  case  of  a  mortgage ;  equity  looks  upon  the  mortgagee's  estate,  which  is  become 
absolute  by  passing  the  day,  as  only  a  security  for  the  money,  and  will  therefore 
defeat  it  upon  payment  after  the  day.  Now  in  our  case  Daniel's  interest  is  merely 
personal ;  hy  the  will  the  money  is  to  be  paid  to  him  or  his  executors,  and  the  estate 
of  inheritance  is  given  to  Nathaniel  and  his  heirs,  subject  only  to  this  incumbrance. 
And  though  this  Court  has  not  relieved  against  an  heir  at  law  upon  a  condition 
precedent  to  raise  estates  out  of  the  heir's  estate  ;  yet  when  it  is  to  be  raised  only 
out  of  the  estate  of  the  devisee,  it  may  very  well  do  it.  Nathaniel  therefore  would 
have  the  equity  of  redemption,  the  estate  of  Daniel  being  only  as  a  security.  If  this 
therefore  had  been  the  case,  I  think  this  Court  would  have  relieved.  But  the  present 
case  does  not  want  that  assistance. 

To  return  then  to  the  question  in  law,  whether  the  death  of  Nathaniel  has  destroyed 
the  benefit  of  the  condition  as  to  his  heir  :  and  this  contains  two  questions  ;  1.  Whether 
this  condition  be  such  as  may  be  performed  after  Nathaniel's  death  ;  and  2.  Whether 
the  estate  must  not  first  vest  in  the  ancestor,  before  the  heir  can  take.  As  to  the 
first,  I  think  it  not  personal  in  Nathaniel,  but  performable  by  his  heir.  The  payment 
of  101.  or  such  small  sum,  that  bears  no  proportion  to  the  estate,  may  perhaps  be 
considered  only  as  a  ceremony,  to  declare  the  intention  of  the  party  ;  and  therefore  if 
in  the  case  of  Spring  v.  Sir  Julius  Ciesar,  the  two  Judges  continued  in  their  opinion, 
it  must  be  as  I  conceive,  because  the  sura  was  so  small,  that  they  looked  upon  it  as 
a  mere  ceremony.  But  where  the  sura  is  5001.  it  must  be  looked  on  as  a  certain 
valuable  consideration  ;  and  since  Englefield's  case  in  2  Co.  the  payment  of  raoney  is 
a  thing  of  all  things  the  least  personal,  it  not  being  material  who  pays  it,  so  it  is  but 
paid.  If  therefore  the  plaintiff  pays  the  raoney,  all  the  purposes  of  the  will  are 
answered,  as  fully  as  if  Nathaniel  himself  had  paid  it.  And  this  exactly  answers  to 
Littleton,  and  the  reasons  given  by  Coke,  which  are  not  adapted  to  the  institution  of 
the  comraon  law  only,  bnt  to  the  reason  of  the  thing.  As  to  the  second,  JFood's  case 
in  1  Co.  99  a.  proves  evidently,  that  an  heir  may  [136]  take  by  descent  by  virtue 
only  of  a  possibility  of  right  which  was  in  the  ancestor. 

It  has  been  objected,  that  this  is  a  condition  precedent:  but  I  take  it  to  be  a 
condition  subsequent :  it  would  indeed  have  been  precedent,  if  it  had  been  to  raise  an 
estate  out  of  the  heir's  estate ;  but  this  is  only  to  defeat  Daniel's  estate,  and  then 
Nathaniel  comes  into  the  place  of  the  heir  at  law.  But  this  is  a  mere  verbal  dispute : 
no  matter  whether  precedent  or  subsequent,  if  the  performance  by  the  heir  be  to  be 
looked  upon  as  the  performance  of  Nathaniel,  it  shall  have  the  same  eflfect  as  if 
Nathaniel  himself  had  paid  the  raoney.     I  think  therefore  the  plaintiff  would  have  a 
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good  title  at  law  on  payment  at  the  day.  But  yet  he  came  very  properly  into  this 
Court,  because  of  the  hazard  he  run  in  paying  the  5001.  to  Daniel.  There  must  be  a 
decree  in  nature  of  redemption,  that  is,  that  the  plaintiff  pay  the  principal,  and 
interest  from  the  day  of  payment,  and  have  the  estate  conveyed  to  him.  The  money 
must  be  brought  before  the  master,  who  must  see  what  demands  are  upon  it,  and 
adjust  the  proportions  of  the  several  claimants. 

(a)  1  Eq.  Abr.  187,  c.  4.  Cro.  Jac.  590.  Bridg.  1,  3.  Palm.  131.  2  Rol.  Rep. 
196,  216.     Godb.  282,  S.  C. 

(b)  1  Eq.  Ab.  260,  c.  2.  Show.  P.  C.  137.  Vide  Gore  v.  Gm-e,  post,  358,  S.  P. 
and  the  note. 

Philips  vers.  Smith. 

Trin.  2  Geo.  B.  R.  Rot.  460. 

Amendment.     Lill.  Ent.  254.     Com.  Rep.  279,  S.  C.     2  Bro.  Par.  Ca.  101.     Viner, 
vol.  7,  p.  327,  ca.  16.     2  Vin.  Abr.  388,  pi.  18,  S.  C.  but  not  S.  P. 

In  debt  upon  7  &  8  W.  3,  c.  25,  against  the  ofBcer  who  presided  at  the  election 
of  members  of  Parliament,  for  refusing  to  deliver  a  copy  of  the  poll :  after  judgment 
for  the  plaintiff  in  B.  R.  and  error  brought  in  the  Exchequer  Chamber,  the  plaintiff 
moved  to  amend  in  several  particulars,  which  he  was  ordered  to  give  a  note  of  to  the 
other  side.     And  now  they  came  to  shew  cause  against  their  being  amended. 

The  first  amendment  desired  was  in  the  warrant  of  attorney,  where  the  defendant 
was  stiled  bailiff  bugi  for  burgi. 

Cheshyre.  There  is  nothing  to  amend  this  by,  as  there  was  in  the  case  of  Cooke  and 
Dutchess  of  Hamilton,  where  they  produced  the  common  rule  in  ejectment,  and  that 
was  the  foundation  for  putting  in  the  attorney's  name(l). 

2.  To  put  the  word  vie.  into  the  distringas.  It  is  Rex  fidei  defensor,  &c. 
Somerset'  salutem,  omitting  vie.  There  is  likewise  nothing  to  amend  this  by  ;  no 
award  of  it  upon  the  roll,  as  there  is  of  the  venire  facias.  And  non  constat,  but  it 
might  be  designed  to  be  directed  to  the  coroner. 

3.  They  would  amend  the  teste  of  the  venire,  which  in  other  [137]  words  is  to 
solve  a  discontinuance.  The  award  is  quinden'  Martini,  and  they  have  taken  it  out 
teste  the  first  day  of  Hilary  term,  and  now  they  would  teste  it  in  Michaelmas  te  rm. 

4.  The  other  amendment  they  would  make  is,  to  add  continuances.  Of  them  they 
have  no  need,  having  a  verdict,  which  cures  the  want  of  them. 

Reeve.  This  is  a  proceeding  upon  a  penal  law,  and  therefore  the  Court  will  be 
stricter  than  in  common  actions.  And  as  the  Statutes  of  Jeofails  will  not  help  them, 
they  must  shew  it  to  be  amendable  at  common  law.  In  the  case  of  The  Queen  and 
Tuchin,  which  was  an  information  for  a  libel,  where  the  distringas  was  teste  the  day 
after  the  return  of  the  venire,  the  Court  on  great  debate  refused  an  amendment. 

Wearg.  The  question  is,  whether  this  be  a  penal  popular  statute  within  the 
exception  of  the  Statutes  of  Jeofails.  I  agree,  where  a  man  is  intitled  to  an  action  at 
common  law,  and  an  Act  of  Parliament  comes  and  gives  him  an  increase  of  damages  ; 
that  is  not  to  be  taken  as  a  penal  statute.  9  Co.  71.  3  Bulst.  378.  But  this  is  not 
that  case.  Any  person  who  demands  the  poll  may  have  the  action  if  he  be  refused  it, 
and  that  shews  it  to  be  a  popular  statute. 

All  amendments  are  either  at  common  law  or  by  statute.  Nothing  was  amend- 
able at  common  law,  but  the  same  term.  8  Co.  Blarkmore^s  case.  Salk  50.  By  1 4  E. 
3,  c.  6,  and  8  H.  6,  c.  12,  such  faults  only  are  amendable,  as  proceed  from  mistake, 
not  ignorance  ;  if  the  teste  of  a  writ  be  after  the  return  of  it,  that  is  a  plain  mistake, 
and  amendable  ;  but  when  a  man  designedly  makes  it  teste  of  one  term,  when  it  ought 
to  be  of  another  ;  that  is  matter  of  judgment.  Show.  80.  The  direction  of  a  writ  is 
a  more  essential  part  than  the  teste  of  it,  or  the  return.  It  cannot  be  a  writ  unless 
it  be  directed  to  some  body,  but  it  may  be  good  without  a  return,  as  where  it  is 
vicontiel.  Where  there  were  two  sheriffs,  and  the  writ  was  directed  vicecomiti  ;  there 
indeed  it  was  made  vicecomitibus,  because  there  was  a  direction,  though  an  improper 
one.     2  Cro.  188.     Yelv.  110. 
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Yorke.  At  common  law  nothing  was  amendable,  but  the  act  of  the  Court.  If  vie. 
is  to  be  put  in  now,  it  will  be  giving  an  authority  after  the  execution  of  it.  In  the 
case  of  Sloper  v.  Child  in  Cro.  Jac.  the  word  vie.  was  put  in,  but  that  was  because 
the  award  of  the  venire  warranted  it,  which  the  award  here  does  not,  [138]  for  it  is 
of  a  subsequent  term,  and  at  a  time  when  the  defendant  had  no  day  in  Court.  In 
Cro.  Eliz.  820,  the  return  of  the  venire  was  held  amendable,  but  not  the  teste,  because 
that  is  never  mentioned  in  the  awarding  it  upon  the  roll. 

Comyns  Serjeant  contra.  The  statutes  of  amendments  do  not  except  popular 
actions,  as  the  Statutes  of  Jeofails  do.  3  Lev.  375.  In  a  qui  tam,  &e.  on  the  Statute 
31  Eliz.  for  51.  for  selling  a  horse  in  Smithfield  not  tolled,  there  was  an  amendment. 
So  Salk.  324.  1  Roll.  Abr.  205,  pi.  3.  Cro.  Car.  275,  278.  Jones  302.  1  Roll. 
Abr.  202,  pi.  7.  1  Brownl.  156,  upon  the  Statute  of  Hue  and  Cry  the  day  of  commit- 
ting the  robbery  was  amended.  It  appears  the  writ  was  intended  to  be  directed  to 
the  sherif}',  for  there  is  in  it  com'  tuo,  and  therefore  we  may  put  it  in  vie.  according 
to  Yelv.  69.  Cro.  Jac.  Sloper  v.  Child.  So  the  teste  of  writs  have  been  amended. 
2  Cro.  442.  Yelv.  64.  Cro.  Car.  38.  2  Cro.  64.  2  Brownl.  102.  Moor  599. 
Cro.  El.  183.  Moor  684.  Cro.  El.  203.  2  Cro.  162.  Moor.  465.  Cro.  El.  467. 
Noy  57.  2  Jones  41.  And  we  may  add  the  continuances  according  to  1  Roll. 
Abr.  200,  205,  206,  pi.  6. 

Pengelly  Serjeant.  The  Crown  has  no  part  of  this  penalty,  but  the  party  grieved 
has  it  all,  and  he  has  an  antecedent  right  before  bringing  the  action,  which  a  common 
informer  has  not.  He  shall  have  costs.  1  Roll.  Abr.  516,  pi.  5,  Sir  \V.  Jones  447. 
1  Vent.  133.  Cro.  Car.  539.  As  to  the  warrant  of  attorney,  we  needed  not  put  in  any 
addition.  The  other  is  right,  and  that  is  something  to  amend  by.  Then  as  to  the 
vie',  this  writ  is  returned  by  the  sheriff;  so  no  colour  to  say  it  might  be  intended  to 
go  to  the  coroner.  In  C.  B.  the  last  term,  between  Child  and  Sloper,  the  venire  was 
to  the  Sheriff  of  Warwickshire,  and  the  habeas  corpora  to  the  Sheriff  of  Nottingham, 
and  this  was  amended.  3  Mod.  78.  So  Pasc.  8  W.  3,  B.  R.  Wriciht  v.  Inhabitantes  de 
Fenhurst,  the  venire  was  amended  from  de  placito  hutesii  et  clamoris,  to  de  placito 
tran.sgr'  et  contempt',  contra  Statut'  de  Hue  et  Cry.  As  to  the  teste,  vide 
Hardress  321.  1  Roll.  Abr.  201,  pi.  36.  Cro.  El.  572.  And  the  continuances  being 
only  matter  of  form,  may  be  entered  at  any  time.     1  Roll.  Abr.  205.     2  Cro.  211. 

The  Court  doubted  as  to  the  continuances,  but  held  all  the  rest  amendable.  And 
Eyre  J.  quoted  Kite  v.  Episcopimi  Wmxcster,  Pas.  7  W.  3,  where  one  of  the  defendant's 
names  was  omitted  in  the  distringas,  and  it  was  amended  after  trial.  Adjournatur. 
And  afterwards  when  it  came  on  again,  the  Court  declared  for  all  the  amendments, 
except  the  want  of  continuances,  which  they  had  debated  again.  And  for  the  amend- 
ment [139]  the  former  arguments  were  insisted  on  ;  and  1  Roll.  Abr.  200,  pi.  27.  Yelv. 
156.  26  H.  6,  amendment  33,  were  cited.  In  answer  to  vehich  it  wa.s  insisted,  that 
continuances  were  the  act  of  the  Court,  and  the  Statute  8  H.  6,  extends  only  to 
misprisions  of  the  clerk  (2).  8  Co.  156  b.  Stiles  339.  3  Lev.  431.  And  towards 
the  end  of  the  term  the  Chief  Justice  delivered  the  opinion  of  the  Court,  that  the 
continuances  might  be  entered  at  any  time,  as  well  after  as  before  the  judgment ;  and 
a  distinction  was  taken  between  ministerial  and  judicial  acts,  the  first  of  which  were 
at  common  law  amendable  at  any  time,  but  the  latter  not  after  the  same  term.  And 
as  to  amendments  of  judicial  acts,  a  difference  was  made  between  amendments  which 
deface  and  alter  the  record,  and  such  as  are  only  additional  to  it,  in  order  to  eke  it 
out  and  compleat  it  (3). 

(1)  The  bill  was  filed  East.  T.  1  Geo.  and  the  declaration.  Easter  2  Geo.  and  the 
warrant  of  attorney.  Trin.  2  Geo.  pursuant  to  32  H.  8,  c.  30.  The  objection  arose 
from  this,  that  the  bill  and  declaration  were  subsequent  to  the  warrant  of  attorney, 
and  so  the  last  could  not  be  amended  by  the  former,  but  it  was  over  ruled.  Vide 
Com.  Rep.  280.  Where  this  case  is  more  clearly  reported.  Richards  qui  tam  v.  Brown, 
Doug.  119. 

(2)  Before  judgment  they  are  the  act  of  the  clerk,  but  after  judgment  is  entered, 
they  are  the  act  of  the  Court.     Vide  Rex  v.  Pengelhi,  1  Wils.  303. 

(3)  Vide  Sir  W.  W.  Wyne  v.  Middkton,  post,  1227,  and  Crockat  v.  Jmes,  S.  P.  after 
demurrer,  post,  734. 
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Gould  versus  Coulthurst. 

Writ  of  error  quashed  without  costs. 

The  writ  of  error  was  teste  in  Hilary  term,  of  which  the  judgment  was.  But  the 
plaintiff  below  enters  continuances  upon  it  till  Trinity  terra,  which  occasioned  the 
writ  of  error  to  be  quashed.  And  now  the  question  was  as  to  costs.  And  all  the 
Court  agreed,  that  this  not  being  a  fault  in  the  writ  of  error  at  the  time  of  bringing 
it,  but  being  occasioned  by  the  act  of  the  defendant  in  error,  which  the  plaintiff  could 
neither  foresee  nor  prevent;  it  was  not  a  case  within  the  4  &  5  Ann.  c.  16,  which 
gives  costs  against  the  plaintiff  in  error  upon  quashing  defective  writs  of  error.  Then 
another  question  arose,  whether  the  plaintitt'  in  error  should  not  have  his  costs  in  this 
case,  being  defeated  of  the  benefit  of  this  writ  of  error  by  the  artifice  of  the  defendant 
in  error.  And  as  to  this  point  the  C.J.  and  Eyre  J.  were  against  giving  costs,  and 
Powys  and  Fortescue  Justices,  were  of  the  contrary  opinion  (1):  so  the  Court  being 
divided,  the  writ  was  quashed  without  costs  of  either  side. 

(1)  In  Eejindoz  V.  Randolph,  post,  834.  The  Court  seemed  to  concur  in  opinion 
with  Powys  and  Fortescue. 

DoMiNUS  Rex  versus  Turner  &  Al'. 
What  consequences  shall  be  considered  in  aggravation  of  a  fine. 

The  defendants  having  been  indicted  for  a  riot  in  entering  into  a  room,  they  came 
in  and  confessed  the  indictment,  and  moved  to  submit  to  a  small  fine.  The  prosecutor, 
to  aggravate  the  fine,  produced  affidavits,  that  a  young  gentleman,  who  was  then  in 
the  room  and  ill  of  the  small  pox,  was  so  frightened,  that  he  died  ;  though  he  was  in 
a  very  good  way  before.  And  whether  these  affidavits  could  be  read  upon  this 
indictment,  was  the  question. 

Eyre  J.  was  against  the  reading  of  them,  because  it  was  an  injury  to  a  third 
person,  and  no  mention  of  it  in  the  indict-[140]-ment.  If  in  trespass  the  plaintiff 
would  give  beating  his  servants  in  aggravation  of  damages,  it  must  be  laid  in  the 
declaration.  And  he  mentioned  the  case  of  Rex  v.  North  ct  AV,  9  W.  3,  in  B.  R. 
where  in  an  indictment  against  several  journeymen  weavers  for  a  riot,  the  circumstance 
of  their  meeting,  in  order  to  oblige  their  masters  to  raise  their  wages  was  not  allowed 
to  be  given  in  evidence,  not  being  laid  in  the  indictment. 

But  the  C.J.  and  Powys  and  Fortescue  Justices,  were  for  reading  the  affidavits, 
because  this  was  the  immediate  consequence  of  the  riot,  and  could  not  subsist  as  a 
crime  of  itself.  And  if  it  was  otherwise,  every  man  must  make  his  indictment  as 
long  as  his  evidence.  Besides,  why  are  affidavits  ever  read,  unless  it  be  to  inform 
the  Court  of  circumstances,  that  cannot  appear  upon  the  general  allegation  of  the 
crime  1  They  said,  the  true  distinction  was,  where  the  matter  can  or  cannot  subsist 
as  a  distinct  ciime  by  itself :  the  combination  of  the  weavers  was  a  conspiracy,  which 
is  a  crime  indictable ;  and  it  would  have  been  hard  to  fine  them  upon  that  account, 
and  yet  leave  them  open  to  be  indicted  for  a  conspiracy.  In  an  indictment  for  a  riot 
in  breaking  windows.  Holt  C.J.  let  them  in  to  shew,  that  it  was  because  the  prosecutor 
had  put  out  illuminations  for  the  Peace  of  Ryswick.  If  circumstances  are  not  to  be 
considered,  the  punishment  for  a  riot  must  be  the  same  in  all  cases,  which  would  be 
highly  unreasonable.     The  affidavits  were  read. 

[141]    Hilary  Term,  5  Georgii  Regis.    In  B.  R. 

Sir  John  Pratt,  Knt.,  Lord  Chief  Justice.  Sir  Littleton  Powys,  Knt.,  Sir  Robert 
Eyre,  Knt.,  Sir  John  Fortescue  Aland,  Knt.,  Justices.  Nicholas  Lechmere  Esquire, 
Attorney  General.     Sir  William  Thompson,  Solicitor  General. 

King  qui  tam  versus  Bolton.    Ante,  117. 

Loss  of  record  supplied  by  a  new  entry.     Lill.  Ent.  523.     Fort.  355,  S.  C. 

The  defendant  having  brought  error  in  Parliament,  the  record  was  transcribed  ; 
and  as  it  was  carrying  to  the  House  of  Lords,  the  original  was  picked  out  of  the  officer's 
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pocket :  the  House  of  Lords  received  the  transcript,  without  examining  it.  And  now 
this  Court  ordered  a  new  entry  to  be  made.  They  were  attended  in  vacation  at  their 
chambers,  but  said  they  could  not  do  it  there.  And  afterwards  the  judgment  of  B.  R. 
was  affirmed  in  Parliament.  And  Pasch.  9  Geo.  B.  R.  inter  Needham  et  Grano,  the 
like  leave  was  given,  on  a  loss  of  the  roll  by  the  attorney  (1). 

(1)  Vide  Evans  v.  Thomas,  post,  833.  Harvey  &  James,  1  Vent.  92,  93.  Darby  v. 
Gold,  2  Kelyng  106,  post,  1077,  1264.  Writ  of  error  to  the  House  of  Lords  upon 
a  conviction  for  perjury,  error  assigned  in  the  want  of  a  venire  and  distringas,  and 
the  venire  not  being  to  be  found,  the  Court  granted  a  rule  to  make  out  a  new  one. 
Bex  V.  Atkinson,  Trinity  25  Geo.  3.     And.  13  n. 

Chartres  versus  CusAiCK. 

Assignment  of  errors  set  aside. 

Error  out  of  the  King's  Bench  in  Ireland  of  an  affirmance  of  a  judgment  in  B.  R. 
there  ;  and  want  of  warrants  of  attorney  on  the  writ  of  error  in  C.  B.  were  assigned. 
And  [142]  the  Court  set  the  assignment  of  errors  aside ;  and  said  it  had  been  done  so 
several  times,  upon  account  of  the  delay  which  would  follow  upon  awarding  certiorari's. 
And  the  case  of  The  King  v.  Episcopimi  Miden.{a)  was  mentioned  for  that  purpose. 

(a)  10  Mod.  308,  but  not  S.  P. 

Anonymous. 

Bringing  money  into  Court. 

In  trover  for  money,  the  Court  gave  leave  to  bring  the  whole  money  declared 
for  into  Court.  But  said  they  could  do  it  only  in  this  case,  and  not  in  trover  for 
goods  (1). 

(1)  But  that  the  Court  will  under  particular  circumstances  give  leave  to  bring 
goods  into  Court  for  which  trover  is  brought.  Vide  Fisher  v.  Prince,  in  B.  R.  3  Burr. 
1363.     Cooke  v.  Holgate,  Barnes  281.     Royden  v.  Batty,  ib.  284,  in  C.  B. 


Morgan  versus  Williams. 

Words  actionable. 

In  case  for  these  words,  Thou  art  a  thief.  Of  what?  Of  every  thing.  After 
a  verdict  for  the  plaintiff,  Whitaker  moved  in  arrest  of  judgment,  because  the  plaintiff 
could  not  be  a  thief  of  every  thing,  for  stealing  fruit  of  the  trees  is  not  felony.  Sed 
per  Curiam:  It  must  be  intended  to  be  of  every  thing  he  can  be  a  thief  of(l). 
Judicium  pro  quer'. 

(1)  Vide  Harrison  v.  Thornhorough,  Gilb.  Rep.  in  B.  R.  114,  that  in  actions  of 
slander,  words  are  not  to  be  taken  raitiori  sensu. 

DoMiNus  Rex  versus  Inhabitantes  de  Witham  super  Montem. 

What  a  good  adjudication. 

Per  Curiam :  It  appearing  to  us,  that  he  is  likely  to  become  chargeable,  is 
sufficient,  without  saying  to  the  parish  from  whence  removed ;  for  it  is  not  to  give 
a  jurisdiction,  but  only  the  reason  of  the  judgment  (1). 

(1)  Vide  Maidstone  v.  Dothing,  post,  393.  Rez  v.  Leofield,  post,  698,  S.  P.  Sed 
vide  Rex  v.  Usculm,  Burr.  S.  C.  138.  Rex  v.  Bradford,  Sett,  and  Rom.  40.  In  St. 
Nicholas  V.  St.  Peter's,  2  Sess.  Ca.  73.  In  Rex  v.  MincJiampton,  ib.  92.  In  Rex  v. 
Spalding,  Burr.  S.  C.  43,  and  in  Rex  v.  Netherton,  ib.  139,  contra. 
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DoMiNus  Rex  versus  Leonard. 

Commitment  by  rule  of  Court  not  within  the  Habeas  Corpus  Act. 

The  defendant  in  the  long  vacation  was  committed  by  warrant  from  the  Secretary 
of  State  for  high  treason.  Ho  lay  by  all  Michaelmas  term  till  the  last  day,  and  being 
then  brought  up,  he  was  charged  with  an  indictment,  and  recommitted  by  rule  of 
Court.  The  first  week  in  this  term  he  applied  to  enter  his  prayer  upon  the  Habeas 
Corpus  Act ;  which  the  C.  J.  thought  he  might  well  do,  for  though  he  has  lapsed  the 
time  upon  the  first  commitment,  yet  that  is  now  out  of  the  case,  and  he  stands  upon 
the  same  terms  with  one  originally  committed  since  the  last  term.  And  tho'  the 
statute  has  the  word  warrant,  yet  he  took  commitments  by  rule  of  Court  to  be  within 
the  meaning  of  it,  this  being  an  Act  for  the  liberty  of  the  subject,  and  never  intended 
to  leave  an  indefinite  power  any  where.  Sed  Eyre  et  Fortescue  Justices  (Powyis  J. 
absente)  were  of  a  contrary  opinion,  and  said  it  had  [143]  been  otherwise  resolved  at 
the  Old  Bailey.  Then  the  Chief  Justice  proposed  to  enter  the  prayer  de  bene  esse, 
and  consider  the  validity  of  it  afterwards  ;  as  was  done  in  Bcrnardi's  case,  who  at  the 
end  of  the  term  was  refused  to  be  bailed,  notwithstanding  his  prayer  was  regularly 
entered  ;  that  entry  being  no  estoppel  to  the  Court.  But  the  others  would  not  come 
into  this,  and  so  nothing  was  done.  The  counsel  prayed  that  some  memorandum 
might  be  made  of  this  application,  sed  non  priBvaluit  (1). 

(1)  Vide  Rex  v.  Mackintosh,  post,  308. 


DoMiNUS  Eex  versus  Gill. 

Sessions  has  an  original  jurisdiction  to  discharge  apprentices.  Salk.  67,  68,  491. 
Saund.  315.  1  Mod.  2,  S.  C.  with  the  authorities,  ib.  286,  post,  704.  1  Vent.  174. 
5  Eliz.  c.  4,  §  35. 

Per  Curiam :  It  has  been  so  often  resolved,  that  the  sessions  has  an  original 
jurisdiction,  to  discharge  apprentices ;  that  we  will  not  suffer  it  now  to  be  made 
a  question,  though  it  might  be  doubtful  upon  the  statute  itself  (1).  But  in  these 
orders  it  must  be  set  forth,  that  the  master  appeared  or  was  summoned,  as  was  held 
Pasch.  10  Annse,  Regina  v.  Rutter{a),  and  for  want  of  this  the  order  was  quashed. 

(1)  Rex  V.  Davie,  post,  704,  S.  P. 

(a)  Cas.  of  Sett,  and  Rem.  26,  pi.  37.     1  Bott  by  Const  513,  pi.  723,  S.  C. 


Between  the  Parishes  of  Coombe  and  Westwoodhay. 

There  must  be  a  compleat  hiring  and  service  for  a  year  to  gain  a  settlement. 
Cas.  Sett,  and  Rem.  119,  p.  87,  S.  C. 

In  1715  Michaelmas-Day  happened  to  be  of  a  Thursday.  A  man  was  hired  upon 
the  Saturday  following,  to  serve  from  the  said  Thursday  after  Michaelmas-Day  to 
Michaelmas  following.  All  this  was  stated  for  the  opinion  of  the  Court.  And  the 
first  question  was,  whether  there  was  a  compleat  *  hiring  for  a  year,  for  if  the  word 
said  be  rejected,  then  there  wants  a  week,  but  if  you  keep  it  in  and  refer  it  to 
Michaelmas-Day,  then  by  rejecting  the  words  after  Michaelmas-Day  it  will  stand  as 
a  hiring  from  one  Michaelmas  to  another.  And  Eyre  J.  thought  it  might  well  be  so. 
Sed  ciBteri  contra,  for  it  would  be  to  make  it  nonsense,  in  contracting  to  serve  for 
a  time  past ;  whereas  if  the  word  said  be  rejected,  the  rest  is  natural  enough.  The 
other  question  was,  whether  (admitting  the  hiring  to  be  compleat)  there  was  t  any 
service  for  a  year  in  pursuance  of  it  as  the  statute  requires,  the  contract  being  made 
upon  the  Saturday.  And  Eyre  J.  said  it  might  be  intended  he  was  those  two  days 
upon  trial,  and  so  the  service  would  be  sufficient.  But  the  rest  held,  that  such 
a  service  would  signify  nothing,  for    it  is    not  in    pursuance  of   any  hiring;  there 
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must  first  be  an  hiring,  and  then  a  service,  and  not  vice  versa  a  service,  and  then 
a  hiring  (1). 

*  See  ante,  85. 

t  A  bona  fide  service,  fairly  and  without  fraud,  is  to  be  favoured.  2  Burr.  Rep. 
943. 

(1)  Rex\.  Westivell,  1  Barn.  3.54.  Rex\.  South  Cerney,  1  Sess.  Cas.  174.  2  Bott 
406,  S.  C.  Rex  v.  Newton,  Burr.  S.  C.  157.  Rex  v.  Earn,  ib.  304.  Rex  v.  Syderslone 
cum  Bermer,  Cald.  19.  Doug.  424,  note.  Rex  v.  Hartvood  or  Hanwood,  Doug.  423. 
Cald.  100.     Rex  v.  Mursley,  1  Term  Rep.  694.     Rex  v.  Martin,  4  Term  Rep.  257,  S.  P. 

[144]    Thatcher  vers.  Stephenson. 

Practice. 

Error  coram  vobis,  and  infancy  assigned  :  a  scire  facias  ad  audiendum  errores,  and 
a  scire  feci  returned.  The  defendant  did  not  appear  and  join  in  error,  and  the 
plaintiff  applied  to  the  Court  to  know  what  to  do  ;  and  they  directed  him  to  put  it 
in  the  paper,  without  taking  out  any  rule  to  join  in  error.  And  when  it  came  on  the 
judgment  was  reversed. 

Morris  vers.  Nixon.    In  Canc. 

Fraudulent  remainder  set  aside  in  equity. 

On  a  treaty  of  marriage  the  attorney  for  the  lady  told  the  intended  husband,  that 
his  client  desired  a  remainder  might  be  limited  to  him.  The  husband  consented  ;  and 
when  the  settlement  was  read  before  execution,  the  lady  objected  to  this  remainder ; 
whereupon  the  gentleman  acquainted  her,  that  it  was  done  at  her  request,  which  she 
denied.  But  however,  it  being  a  remote  remainder,  and  they  unwilling  to  defer  the 
matter,  the  writings  were  executed.  And  a  bill  was  brought  into  this  Court,  where 
the  remainder  was  set  aside  as  a  fraud  and  imposition. 

DoMiNus  Rex  vers.  Cope  et  Al'. 

At  Nisi  Prius  in  Middlesex,  coram  Pratt,  C.J. 

What  is  evidence  of  a  conspiracy. 

The  husband  and  wife  and  servants  were  indicted  for  a  conspiracy  to  ruin  the 
trade  of  the  prosecutor,  who  was  the  King's  card-maker.  The  evidence  against  them 
was,  that  they  had  at  several  times  given  money  to  the  prosecutor's  apprentices  to 
put  grease  into  the  paste,  which  had  spoiled  the  cards.  But  there  was  no  account 
given,  that  ever  more  than  one  at  a  time  were  present,  though  it  was  proved  they 
had  all  given  money  in  their  turns.  It  was  objected,  that  this  could  not  be  a 
conspiracy,  for  two  men  might  do  the  same  thing  without  having  any  previous 
communication  with  one  another.  But  the  Chief  Justice  ruled,  that  the  defendants 
being  all  of  a  family,  and  concerned  in  making  of  cards;  it  would  amount  to  evidence 
of  a  conspiracy,  and  directed  the  jury  accordingly. 

[145]    Titchburne  vers.  White. 

At  Guildhall,  coram  King,  C.J.  de  C.  B.     16  Febr.  1618. 

What  acceptance  makes  the  carrier  liable. 

Per  King,  C.J.  If  a  box  is  delivered  generally  to  a  carrier,  and  he  accepts  it; 
he  is  answerable,  though  the  party  did  not  tell  him  there  is  money  in  it(l).  But 
if  the  carrier  asks,  and  the  other  says  no,  or  if  he  accepts  it  conditionally,  provided 
there  is  no  money  in  it,  in  either  of  these  cases  I  hold  the  carrier  is  not  liable. 
Allen  93. 

(1)  Kenrig  v.  Eggleston,  2  Vent.  238,  S.  P.     But  where  the  price  of  the  carriage  of 
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money  is  greater  than  that  of  other  goods,  and  the  carrier  is  paid  only  as  for  common 
goods,  and  is  ignorant  that  the  parcel  contains  money,  he  shall  not  be  answerable. 
Sir  J.  Tyly  et  Al'  v.  Morrice,  Garth.  485.     Gibbon  v.  Paynton  et  AV,  4  Burr.  2298. 

Catten  vers.  Barwick. 

At  a  Court  of  Delegates  in  Serjeant's-Inn  in  Fleet-Street.     27  February,  1718. 

[See  Bremner  v.  Hull,  1866,  L.  R.  1  C.  P.  759.] 

Where  custom  in  chusing  churchwardens  cannot  take  place,  they  must  resort 

to  the  canon. 

By  the  89th  Canon  churchwardens  are  to  be  chosen  by  the  parson  and  parishioners 
jointly,  and  if  they  cannot  agree,  then  one  by  the   parson   and   the  other  by  the 

parishioners.     In  the  parish  of  Bridge in  Yorkshire  the  custom  is,  for  the  parson 

to  appoint  one,  and  the  two  old  churchwardens  the  other,  but  it  goes  no  further.  In 
this  case  the  two  churchwardens  could  not  agree,  so  one  presents  Barwick,  and  the 
parishioners  at  large  ehuse  Catten.  It  was  insisted  for  Barwick,  that  his  case  was 
like  that  of  coparceners,  where,  if  they  disagree,  the  Ordinary  may  admit  the  presentee 
of  which  he  will,  except  the  eldest  alone  presents.  On  the  other  side  it  was  said, 
that  the  cases  widely  differed,  for  in  the  case  of  a  presentment  the  Ordinary  has  a 
power  to  refuse,  but  he  has  not  so  in  the  case  of  churchwardens,  for  they  are  a 
corporation  at  common  law,  and  more  a  temporal  than  a  spiritual  officer.  And  a 
case  was  cited  to  be  adjudged  in  B.  R.  where  to  a  mandamus  to  swear  in  a  church- 
warden the  Ordinary  returned,  that  he  was  servus  minirae  idoneus,  &c.  But  a 
peremptory  mandamus  was  granted,  because  the  Ordinary  was  not  a  Judge  in 
that  case. 

The  Court  held,  that  by  this  disagreement  the  custom  was  laid  out  of  the  case ; 
and  then  they  must  resort  to  the  canon  (a),  under  which  Catten  being  duly  elected, 
they  decreed  for  him,  601.  costs. 

(a)  89.     1  Burn.  Ecc.  Law  370,  4th  ed. 

[146]    DoMiNUS  Rex  vers.  Hare  and  Mann.    In  Canc. 

Scire  facias  returnable  ubicunque  generally  is  good,  without  limiting  it  to  England. 

Post,  266. 

Scire  facias  out  of  the  Petty  Bag  to  repeal  letters  patents,  returnable  coram  nobis  in 
Cancellaria  nostra  in  octabis  Purificationis  Beats  Marise  Virginis  ubicunque  tunc  fuerit. 
The  defendants,  salvis,  &c.  pray  oyer  of  the  writ,  and  then  plead  in  abatement,  that 
the  writ  ought  to  have  been  returnable  coram  domino  Rege  in  Cancellaria  sua  ubicunque 
eadem  Cancellaria  tunc  foret  in  Anglia,  and  not  generally  ubicunque  tunc  foret.  To 
this  the  Attorney  General  demurs. 

Bootle  pro  Rege.  The  objection  which  the  defendants  now  make  by  their  plea, 
strikes  at  all  the  forms  of  writs  which  have  ever  been  in  this  Court ;  for  we  shall  shew 
that  this  is  not  oidy  consonant  to  the  register,  but  is  in  the  continued  uniform  course 
of  the  Court. 

We  begin  in  the  time  of  Edward  the  Third,  and  shall  shew  instances  in  that 
reign,  Rich.  2,  Hen.  4,  Hen.  6,  Q.  Eliz.  Car.  2,  and  Jac.  2,  and  even  down  to  the 
Union,  and  ever  since  the  Union  except  in  two  or  three  instances,  which  we  are  not 
at  a  loss  to  account  for.  Register  150,  The  Prince's  case,  and  the  case  of  Jefferson  v. 
Morton. 

There  was  a  case  which  gave  heart  and  encouragement  to  this  exception,  Hil.  9 
Ann.  in  Chan.  Regina  \.  Persehouse :  there  the  writ  was  ubicunque  tunc  fuerit  in 
Magna  Britannia,  and  it  was  abated  by  plea;  and  the  reason  was,  because  it  differed 
from  the  register,  and  was  contrary  to  the  Act  for  the  union  of  the  two  kingdoms. 

The  instances  I  hinted  at  before,  that  run  counter  to  all  the  other  precedents,  were 
subsequent  to  that  resolution ;  and  from  some  expressions  which  were  used  in  the 
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arguing  of  that  cause,  it  was  thought  proper  in  majorem  cautelam  to  make  some  few 
writs  returnable  ubicunque  tunc  fuerit  in  Anglia.  But  surely  what  was  done  in  a  few 
instances  out  of  abundant  caution,  can  never  be  of  force  enough  to  overthrow  that 
multitude  of  precedents,  and  of  so  great  antiquity. 

Yorke  contra.  This  depends,  1,  upon  the  reason  of  the  thing ;  and  2,  upon  the 
precedents. 

For  I  must  agree,  that  though  the  reason  of  the  thing  be  with  us,  yet  if  to 
determine  this  writ  to  be  wrong  would  be  to  overthrow  a  multitude  of  judgments ; 
then  unless  I  could  make  some  [147]  distinction  that  could  preserve  those  judgments, 
it  would  be  difficult  for  us  to  prevail  in  this  exception.  But  I  take  is  there  it  no 
such  danger. 

Upon  the  reason  of  the  thing,  the  nature  of  writs,  and  the  common  grounds  upon 
which  they  have  been  settled,  I  must  insist,  that  the  return  of  this  writ  ought  to  have 
been,  for  the  party  to  appear  at  the  day  before  the  King  in  his  Chancery  wheresoever 
it  should  be  in  England,  and  not  generally  ubicunque  tunc  fuerit. 

There  are  several  certainties  which  a  writ  ought  to  contain,  with  regard  to  the 
defendant,  and  in  which  he  is  concerned.  1.  A  command  to  a  proper  officer  to  warn 
the  party  to  appear,  either  by  summons  or  attachment.  2.  The  cause  in  which  he  is 
to  appear.  3.  The  time  when.  And  4.  The  place  where  he  is  to  appear.  And  if 
any  of  these  fail,  the  writ  will  not  be  good. 

1.  As  to  the  first:  If  the  writ  doth  not  contain  that,  it  is  a  nullity  ;  for  it  can 
answer  no  purpose,  nor  tend  to  any  effect  at  all.  And  where  the  writ  contains  an 
improper  direction  in  that  particular,  as  where  it  has  been  a  summons  instead  of  an 
attachment,  or  an  attachment  instead  of  a  summons,  the  books  are  full  of  cases  of  writs 
that  have  abated  for  that  reason. 

2.  The  cause  in  which  he  is  demanded  to  appear  must  also  be  sufficiently  described. 
If  none  be  contained  in  it,  then  there  is  no  charge  against  him  in  Court,  but  he  ought 
to  be  dismissed.  And  if  it  be  not  described  with  competent  certainty,  nay,  in  all 
formed  writs,  if  it  be  not  set  forth  in  such  and  such  precise  words,  as  in  case  the 
particulars  are  ranged  in  an  improper  order  only,  that  is  error,  and  the  writ  shall  abate 
for  that  cause. 

3.  The  day  upon  which  he  is  to  appear  must  also  be  prescribed  to  him,  and  that 
with  the  most  exact  certainty  ;  that  he  may  know  when  to  pay  due  obedience  to  the 
King's  Court,  and  be  under  no  peril  of  incurring  a  contempt.  And  as  this  must  be 
set  forth  with  great  certainty,  so  it  must  be  with  the  known  legal  description  of 
the  day  when  he  is  required  to  appear  ;  and  if  it  be  not,  the  writ  is  vicious,  and 
abateable  for  that  reason.  Trin.  25  Edw.  3,  47.  So  Pasch.  1  Geo.  in  B.  R.  Tilden  v. 
Wheadon.  That  was  a  scire  facias  against  bail,  returnable  die  Jovis  prox.  post  crastinum 
Purificationis ;  whereas  crastinum  Purificationis  itself  was  on  a  Thursday,  and  before 
the  Thursday  following  octab'  Purificationis  intervened  so,  that  was  dies  Jovis  prox. 
post  octabas  Purificationis  according  to  the  proper  description,  though  in  fact  it  was 
the  next  Thursday  after  crastinum  Purificationis.  An  exception  was  taken  to  the 
writ  for  this  reason,  and  the  Court  vpere  at  first  [148]  doubtful,  whether  it  might  not 
be  well  enough,  because  though  the  usual  way  is  to  take  the  description  of  days  from 
the  relation  they  bear  to  the  last  common  return,  yet  a  writ  may  be  made  returnable 
at  any  day  in  the  King's  Bench,  where  the  proceedings  are  de  die  in  diem,  and  there 
was  ill  fact  such  a  day  as  Thursday  next  after  crastinum  Purificationis,  and  that  was  a 
sufficient  description  for  the  defendant  to  know  it  by,  and  consequently  to  know  when 
to  come  in.  But  after  argument  and  consideration  the  Court  held  the  writ  ill,  and 
that  they  could  not  vary  from  their  certain  known  description  of  return-days  ;  and 
that  writ  was  abated. 

I  have  laid  these  matters  before  the  Court,  to  shew  how  jealous  the  Judges  of  the 
Common  Law  have  always  been  in  these  cases,  and  with  what  great  care  they  have 
always  preserved  the  exact  certainty  of  their  writs  and  their  returns.  And  I  have 
made  it  preparatory  to  the  fourth  particular,  which  is, 

4.  The  Court  and  place  where  the  defendant  is  to  appear.  As  no  reason  can  be 
assigned,  why  the  same  exactness  should  not  go  through  the  whole  and  extend  to  the 
place  of  the  defendant's  appearance,  as  well  as  the  time ;  so  I  must  say,  that  equal 
certainty  has  been  required  in  that  also. 
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The  instances,  wherein  writs  have  been  excepted  to  for  faults  in  describing  the 
place  of  the  return,  cannot  be  expected  to  be  many  ;  because  the  form  of  that  is  short 
and  easily  learned  ;  therefore  as  soon  as  clerks  know  any  thing,  they  know  that. 
And  I  must  own  I  have  not  been  able  to  find  any  cases  in  the  books,  where  exceptions 
have  been  taken  to  original  writs  for  an  improper  description  of  the  place  of  the 
return.  And  I  would  make  use  of  this  as  an  argument  for  rae,  that  they  have  been 
preserved  up  to  that  exquisite  certainty,  that  there  has  scarce  been  any  possibility 
of  mistake.  Therefore  I  rely  upon  this,  till  the  other  side  produce  cases,  wherein 
writs  that  have  materially  varied  in  that  particular,  have  been  allowed  to  be  good. 

The  principal  question  therefore  will  be  this,  whether  here  is  such  a  certainty  in 
the  description  of  the  place  (of  the  return)  in  which  the  party  is  to  appear,  in  this 
writ,  as  is  agreeable  to  the  rules  of  law.     And  I  apprehend  here  is  not. 

In  order  to  clear  my  way  to  that  which  is  the  proper  consideration  of  this  case, 
I  must  in  the  first  place  rid  my  hands  of  that  load  of  ancient  precedents,  which  is 
laid  upon  us.  I  must  agree  that  they  are  for  the  most  part  as  has  been  urged  on  the 
other  side,  and  therefore  shall  give  up  all  the  precedents  that  were  be-[149]-fore  the 
Union  :  and  what  I  shall  rely  upon  as  the  foundation  of  this  exception  is  the  union 
of  the  two  kingdoms. 

That  since  the  conjunction  of  the  two  kingdoms  of  England  and  Scotland  into  the 
United  Kingdom  of  Great  Britain,  such  a  material  change  has  been  wrought  in  the 
jurisdiction  of  this  Court,  and  the  extent  of  it,  that  in  all  writs  concerning  English 
subjects  returnable  here,  it  ought  to  be  ubicunque  tunc  fuerit  in  Anglia,  confining  it 
to  that  part  of  the  United  Kingdom  called  England  only. 

By  the  2-tth  article  of  the  Treaty  of  Union,  which  is  confirmed  by  5  Ami.  c.  8, 
it  is  provided,  "That  from  and  after  the  Union  there  shall  be  one  Great  Seal  for  the 
United  Kingdom  of  Great  Britain,  which  shall  be  different  from  the  Great  Seal  now 
used  in  either  kingdom." 

After  this  union  the  kingdoms  of  England  and  Scotland  are  no  more.  It  is  the 
Crown  and  kingdom  of  Great  Britain,  and  the  seal  of  Great  Britain,  and  is  so  stiled 
in  all  pleadings.  In  consequence  of  that  this  Court  is  also  the  Chancery  of  Great 
Britain,  and  so  had  been  the  stile  of  all  bills  exhibited  in  this  Court  since  the  Union. 

As  this  alteration  of  names  has  been  wrought,  so  there  is  a  great  and  material 
change  in  things  themselves.  Before  the  Union  the  Lord  Chancellor  that  sat  in  this 
Court,  could  issue  no  writ  or  instrument  under  the  Great  Seal,  that  could  have  any 
force  in  Scotland.  There  was  then  a  Great  Seal  of  that  kingdom,  and  a  Lord 
Chancellor  who  had  the  custody  of  it. 

Since  the  Union  that  seal  is  disannulled,  and  that  office  extinct.  The  general 
authority  which  it  had  is  now  vested  in  the  Great  Seal  of  Great  Britain,  except  in 
the  instances  particularly  excepted  and  reserved  by  the  articles  of  Union. 

If  so,  then  this  Court  is  the  Chancery  of  Great  Britain,  and  has  a  general  juris- 
diction throughout  the  whole  United  Kingdom,  as  it  had  throughout  England  before 
the  Union. 

The  consequence  of  this  Court's  having  a  general  jurisdiction  throughout  England 
before  the  Union  was,  that  it  might  exist  and  be  a  Chancery  in  any  part  of  England. 
And  by  parity  of  reason,  the  consequence  of  this  Court's  having  a  general  jurisdiction 
throughout  Great  Britain  will  be,  that  it  may  exist  and  be  a  Chancery  in  any  place 
of  Great  Britain. 

[150]  From  hence  it  will  follow,  that  it  may  be  in  Scotland,  and  then  this  writ 
requiring  the  defendant  to  appear  at  the  day  of  the  return  before  the  King  in  his 
Chancery,  wheresoever  that  Chancery  should  then  be,  did  require  the  defendant  to 
appear  in  Scotland  at  that  day,  in  case  the  Chancery  had  been  in  Scotland. 

That  I  take  it  is  such  an  objection  to  this  writ,  as  will  make  it  illegal,  and  be 
sufficient  to  abate  :  it  is  to  compel  an  English  subject  to  appear  out  of  England  :  and 
that  by  the  laws  of  England  no  English  subject  whatsoever  can  be  compelled  to 
appear  to  answer  for  a  matter  of  right  out  of  England,  is  a  principle  of  law  which 
cannot  be  disputed.  The  state  of  the  Union  has  made  no  change  at  all  in  this  par- 
ticular, but  the  law  of  England  is  still  lex  terraj  as  Magna  Charta  stiles  it,  and  it  is 
to  be  executed  within  this  land  of  England. 

In  order  to  explain  and  enforce  what  I  mean,  when  I  say  the  Court  of  Chancery 
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may  by  possibility  exist  in  Scotland,  I  must  examine  a  little  the  foundation  of  that 
matter. 

The  jurisdiction  of  this  Court  is  of  a  complicated  nature,  and  includes  in  it  great 
variety.  But  I  must  submit,  whether  that  whole  jurisdiction,  that  great  diversity  of 
power,  which  it  has,  does  not  flow  from  one  spring,  and  is  raised  upon  one  general 
foundation,  that  is  the  Great  Seal.  1.  If  it  be  considered  as  a  Court  of  State,  where 
all  public  Acts  of  Government  are  sealed  and  inrolled  ;  that  manifestly  comes  from 
the  Great  Seal,  which  is  what  gives  their  legal  authority. 

2.  If  it  be  considered  as  an  officina  justitise,  for  the  issuing  of  writs  ;  that  certainly 
comes  from  the  seal,  which  gives  them  being. 

3.  The  jurisdiction  of  this  Court,  as  it  is  a  Court  of  Equity,  is  perhaps  of  all 
others  the  most  difficult  to  be  traced,  both  as  to  its  foundation,  and  the  time  when 
it  had  its  original.  But  I  think  there  have  been  very  great  opinions,  and  I  am  apt 
to  believe  a  strict  search  into  antiquity  might  enable  one  to  shew,  that  this  jurisdiction 
also  has  taken  its  rise  from  the  Great  Seal.  For  the  Chancery  being  upon  the  division 
of  the  King's,  Courts  naturally  the  officina  justitise,  from  which  all  original  writs 
issued,  and  where  the  subject  was  to  come  for  remedy  in  all  cases;  the  Chancellor 
was  applied  to  in  all  cases,  for  proper  writs,  where  the  subject  wanted  a  remedy  for 
his  right,  or  redress  for  a  wrong  that  had  been  done  him.  But  in  the  execution  of 
this  authority,  he  was  confined  by  the  rules  of  the  common  law,  and  could  [151] 
award  no  writs,  but  such  as  the  common  law  warranted:  therefore  when  such  a  case 
came  before  him,  as  was  matter  of  trust,  fraud,  or  accident,  (which  are  the  subjects 
of  an  equity  jurisdiction)  the  Chancellor  could  award  no  writ  proper  for  the  plaintiffs 
case,  because  the  common  law  afforded  no  remedy.  Upon  this  it  is  not  improbable, 
that  the  Chancellors  who  were  most  commonly  churchmen,  men  of  conscience,  when 
they  found  those  cases  grew  numerous,  in  order  to  prevent  the  suitors  from  being 
ruined  against  right  and  conscience,  and  that  no  man  might  go  away  from  the  King's 
Court  without  some  relief,  summoned  the  parties  before  them,  and  partly  by  their 
authority,  and  partly  by  their  admonitions,  laid  it  upon  the  conscience  of  the  wrong- 
doer to  do  right. 

4.  If  it  be  considered  as  a  Court  of  Common  Law,  as  the  Petty  Bag  is  in  which 
we  now  are ;  the  principal  parts  of  that  jurisdiction  are  to  hold  plea  upon  writs  of 
scire  facias  on  records  of  this  Court,  upon  monstrans  de  droit,  and  traverses  of  offices 
found  upon  writs  issued  out  of  this  Court  (1).  These  likewise  have  their  being  and 
e.ssence  from  the  Great  Seal.  And  this  very  proceeding  in  a  scire  facias  to  repeal 
letters  patent,  which  my  Lord  Coke  says  in  4  Inst,  is  the  highest  point  of  a 
Chancellor's  jurisdiction,  is  in  a  particular  manner  derived  from  the  Great  Seal ;  for 
the  very  end  of  the  suit  is,  and  so  is  the  judgment,  that  they  be  recalled  back  into 
the  same  place  from  whence  they  went  forth  under  the  Great  Seal,  that  they  may  be 
cancelled,  that  is,  that  the  Great  Seal  may  be  taken  off.  In  the  case  of  The  Mayor 
and  Burgesses  of  Liverpool  against  The  Chancellor  of  the  County  Palatine  of  Lancaster  in 
B.  R.  Trin.  12  Ann.  there  was  a  scire  facias  to  repeal  a  charter  granted  to  that  cor- 
poration under  the  Great  Seal  of  the  County  Palatine.  To  this  suit  a  prohibition 
was  moved  for,  for  want  of  jurisdiction  in  the  Court.  But  it  was  resolved,  that  that 
Court  had  jurisdiction  of  the  cause,  and  amongst  other  reasons  which  were  given  for 
that  judgment,  it  was  declared,  that  this  authority  was  incident  to  the  seal  of  the 
County  Palatine :  that  the  complaint  of  the  writ  being,  that  the  Chancellor  had 
wrongfully  put  the  seal  to  it ;  it  was  proper  to  be  examined  in  that  Court,  where  the 
seal  was  kept. 

I  have  mentioned  these  matters  in  order  to  shew,  how  rationally  and  naturally 
all  this  power  of  the  Court  flows  from  the  seal.  But  there  is  another  matter  which 
furnishes  the  strongest  argument  in  the  world  that  it  is  so,  and  that  is,  that  the 
delivery  of  the  seal  constitutes  that  gieat  officer  who  exercises  this  jurisdiction,  and 
gives  him  all  this  power. 

[152]  The  use  I  would  make  of  this  is,  that  if  all  the  jurisdiction  of  the  Court 
of  Chancery  is  founded  upon  the  Great  Seal ;  I  apprehend,  that  it  will  also  follow 
and  attend  upon  it;  and  that  wheresoever  in  any  part  of  Great  Britain  the  law  can 
take  notice  of  the  Great  Seal  of  Great  Britain  to  be,  there  is  also  the  Chancery  of 
Great  Britain. 
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Suppose  His  Majesty  should  take  a  Eoyal  progress  into  Scotland,  and  amongst 
his  ministers  should  take  his  Lord  Chancellor  along  with  him  with  the  Great  Seal  : 
I  must  insist,  as  a  consequence  of  my  argument,  there  would  be  the  Chancery  of  Great 
Britain.  And  what  shews  this  more  fully  is,  that  the  (ireat  Seal  might  be  put  to 
writs  there,  and  they  would  bear  teste  in  the  King's  name,  teste  meipso  :  nay  they 
must  bear  teste  in  His  Majesty's  own  name,  and  no  other,  for  a  custos  regni,  or  Lords 
Justices,  can  only  be  appointed,  when  His  Majesty  goes  out  of  his  kingdom  ;  and  the 
very  moment  he  returns,  their  authority  ceases.  But  since  the  Union,  when  His 
Majesty  is  in  Scotland,  he  is  still  within  his  United  Kingdom  ;  and  then  by  law  there 
is  no  room  for  such  otficeis.  And  if  writs  may  issue  from  Edinburgh  under  the  Great 
Seal  of  Great  Britain,  tested  in  the  King's  name  ;  that  is  a  fidl  evidence,  that  the 
Chancery  of  Great  Britain  may  be  there. 

But  still  I  must  insist,  that  by  the  law  of  England  the  subjects  of  England  cannot 
be  called  to  appear  in  the  Chancery  of  Great  Britain  wheresoever  it  shall  be  ;  since 
as  that  may  be  in  Scotland,  it  may  require  him  to  appear  contrary  to  the  law  of  the 
land,  and  is  therefore  a  bad  writ. 

I  have  now  done  with  those  arguments,  which  I  have  to  prove  this  writ  to  be 
wrong,  from  the  reason  of  the  thing.  I  come  now  to  consider  the  precedents.  And 
as  to  those  which  were  before  the  Union,  they  are  undoubtedly  as  has  been  opened  ; 
they  have  authority,  and  they  have  almost  universal  consent  of  their  side ;  and  they 
were  certainly  right,  and  settled  upon  very  good  reason.  But  what  I  shall  contend 
for  is,  that  this  form  is  now  bad  and  erroneous,  upon  the  failing  of  that  reason,  for 
which,  before  the  Union,  it  was  good.  They  were  good  before  the  Union  upon  this 
reason,  that  the  law  took  notice  that  England  was  an  intire  separate  kingdom  of  itself, 
that  the  Great  Seal  was  the  Great  Seal  of  England,  and  the  Chancery,  the  Chancery 
of  England,  and  that  the  Chancery  of  England  could  not  be  out  of  the  kingdom  ;  and 
therefore  it  was  impossible  to  say,  that  this  was  to  summon  the  subject  to  appear  out 
of  England.  But  now  the  very  contrary  to  this  holds  true  ;  that  the  law  takes  notice, 
that  England  is  no  intire  kingdom,  but  a  part  of  Great  Britain  only  ;  that  the  Chancery 
is  the  Chancery  of  Great  Britain,  and  may  have  a  being  out  of  England  in  any  other 
part  of  Groat  Britain.  So  that  the  reason  [153]  and  the  presumption  of  law,  upon 
which  that  ancient  form  and  those  precedents  were  established,  now  failing  and  turning 
the  quite  contrary  way  ;  that  form  and  those  precedents  will  be  of  no  authority  against 
me  in  this  case ;  but  will  rather  be  authorities  for  me,  because  nothing  is  more  certain 
in  reasoning,  than  that  from  foundations  and  premisses,  which  are  contrary  one  to 
another,  contrary  conclusions  ought  to  be  inferred. 

As  to  the  precedents  since  the  Union,  they  are  either  such  as  have  passed  of  course 
in  the  office,  sub  silentio,  without  examination  ;  or  they  are  such  as  have  come  in 
judgment  before  the  Court,  and  undergone  litigation,  that  is,  judicial  precedents. 

Now  as  to  the  first  kind  of  precedents,  of  what  authority  are  they  1  Surely  they 
are  of  little  or  no  authority.  They  are  the  work  of  clerks  in  the  office,  without  con- 
sideration, and  without  knowing  the  opinion  of  the  Court.  And  if  such  precedents 
were  suffered  to  prevail  against  the  reason  of  the  law,  that  would  be  to  suffer  the 
clerks  to  make  the  law.  All  the  precedents  which  have  been  produced  on  the  other 
side  are  of  this  kind,  and  they  have  not  shewn  any  one  judicial  precedent  in  their 
favour,  the  reason  of  which  is,  that  there  are  none. 

But  I  apprehend  the  strength  and  weight  of  the  precedents  are  with  us.  I  have 
in  my  hand  a  list  of  near  thirty  writs  upon  the  files  of  the  Petty  Bag,  issued  since  the 
Union,  which  are  all  made  returnable  in  Cancellar'  ubicunque  tunc  fuerit  in  Anglia, 
in  the  manner  we  contend  for;  and  I  have  also  a  judicial  precedent,  a  judgment  of 
the  Court  in  a  case  of  this  kind,  which  I  take  to  be  an  authority  in  point  for  me.  And 
I  am  the  more  encouraged  to  think  so,  because  the  other  side  have  thought  fit  to 
anticipate  me  in  it,  it  glared  them  so  full  in  the  face.  That  was  a  scire  facias  against 
Sir  Cleave  Moor  and  Peter  Persehouse  upon  a  recognizance,  given  in  this  Court,  made 
returnable  coram  domina  Regina  in  Cane'  sua  ubicunque  tunc  fuerit  in  Magna 
Britannia.  It  was  teste  1 1  Jan.  anno  9th  of  the  late  Queen.  To  this  writ  there  was  a 
plea  in  abatement,  and  Mr.  Attorney  General,  that  now  is,  took  an  exception,  that  it 
was  wrong,  and  ought  to  have  been  made,  coram  domina  Regina  in  Cane'  sua  ubi- 
cunque tunc  fuerit  in   Anglia.      And  he  put  several  cases,  where  since  the  Union 
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the  Great  Seal,  and  consequently  the  Chancery,  might  possibly  be  out  of  England, 
and  yet  the  subjects  of  England  not  obliged  to  appear  there.  And  that  exception 
made  so  great  an  impression  upon  the  Court,  that  my  Lord  Harcourt,  who  then  sat 
here,  abated  that  writ  for  this  fault  only.  And  what  explains  this  authority  further 
is,  what  was  done  upon  it  afterwards  in  conformity  to  that  judg-[154]-ment  and  the 
opinion  which  was  then  delivered  ;  for  the  new  writ  was  not  made  returnable  in  Cane' 
ubicunque  tunc  fuerit  generally,  but  ubicunque  tunc  fuerit  in  Anglia,  as  was  we 
contend  this  ought  to  be. 

And  really  I  am  at  a  loss  to  find  any  ground,  upon  which  the  present  case  can  be 
distinguished  out  of  that  authority.  For  why  was  the  writ  in  Persehouse's  case  held 
bad  ]  Was  it  not  because  since  the  Union  the  Chancery  of  Great  Britain  may  be  in 
any  place  of  Great  Britain,  and  consequently  a  writ  which  required  the  party  to  appear 
in  that  Chancery,  wheresoever  it  should  be  in  Great  Britain,  required  him  to  appear 
in  Scotland  in  case  it  should  be  there.  So  in  the  present  case,  shall  not  this  writ 
pari  rations  be  bad,  because  .since  the  Union,  the  Chancery  of  great  Britain  may  be 
in  any  place  in  Great  Britain  ;  and  consequently  this  writ,  requiring  the  party  to 
appear  in  that  Chancery  wheresoever  it  shall  be,  requires  him  to  appear  in  Scot- 
land, in  case  it  shall  be  there.  I  own  I  cannot  discern  any  difference  between  the 
two  cases. 

By  this  time  I  hope  it  sufficiently  appears,  that  I  was  well  warranted  in  saying, 
that  the  strength  and  weight  of  the  precedents  is  with  us.  For  if  the  precedents  sub 
silentio  are  both  ways,  and  there  be  no  judicial  precedent  with  the  other  side,  but 
there  is  one  in  our  favour  ;  that  judicial  precedent  will  turn  the  scale,  and  over-balance 
the  rest ;  especially  if  the  circumstances,  even  of  our  precedents  which  have  passed 
sub  silentio,  are  considered.  For  they  have  most  of  them,  if  not  all,  been  since  the 
judgment  of  the  Court  in  that  case  of  Persehow^e,  which  shews  what  was  then  appre- 
hended to  be  laid  down  as  the  standing  rule  of  the  Court  for  the  future.  And  I  am 
informed,  they  are  all  the  cases  since  that  judgment,  which  have  been  of  considerable 
consequence,  and  can  be  supposed  to  have  undergone  the  consideration  of  counsel. 
And  some  of  them  have  been  litigated,  and  come  before  the  Court  upon  other  points. 
Amongst  the  rest,  there  is  the  great  case  of  the  scire  facias  against  the  charter  of 
Liverpoole,  which  caused  a  mighty  struggle  in  Westminster-Hall,  and  there  the  return 
is  confined  to  England. 

In  order  to  avoid  the  force  of  this  argument  in  the  present  case,  some  objections 
have  been  made  of  the  other  side. 

The  first  is,  that  our  exception  comes  too  late,  for  that  it  is  now  aided  by  the 
appearance  of  the  defendant.  And  this  was  enforced  by  observing,  that  it  was  absurd 
to  say  this  defendant  had  an  hardship  put  upon  him  by  being  summoned  to  appear  in 
Scotland,  when  the  Court  was  at  Westminster  at  the  return,  and  he  has  appeared  here. 
[155]  The  answer  to  this  is,  that  it  is  not  helped  by  appearance,  because  the 
defendant  has  come  in  specially,  saving  to  himself  all  advantages  whatsoever,  and  has 
challenged  this  defect  by  plea. 

I  may  agree,  without  prejudice  to  this  question,  that  possibly  if  the  defendant 
had  come  in,  and  not  relied  upon  this  exception,  but  pleaded  over  some  matter  of 
bar,  that  might  have  precluded  him  from  taking  this  advantage  afterwards.  But 
when  he  expressly  comes  in  for  this  special  purpose,  I  apprehend  he  may  insist 
upon  it. 

I  do  admit,  that  any  error  in  mesne  process  is  salved  by  the  party's  appearance, 
and  he  shall  not  afterwards  take  advantage  of  it ;  because  the  only  intent  of  mesne 
process  is  to  bring  the  defendant  into  Court,  and  when  he  is  come  in,  that  is  out  of 
the  case  ;  for  he  might  have  come  in  upon  the  writ  without  it.  But  an  original 
writ  as  a  scire  facias  to  repeal  letters  patents  was  determined  to  be  in  the  case  of  The 
King  v.  Eyre,  (ante  43),  is  of  another  nature  ;  for  that  is  not  only  to  bring  in  the  party, 
but  also  to  sound  the  jui'isdiction  of  the  Court  in  that  particular  cause,  and  to  be  the 
ground-work  of  all  the  proceedings  of  the  Court  afterwards.  And  I  know  no  case  in 
the  law,  where  it  has  been  held,  that  an  appearance  has  cured  any  error  in  the  original 
writ. 

In  the  case  of  Wilson  v.  Law,  Trin.  6  W.  &  M.  in  B.  R.  Salk.  59.  In  an  appeal 
of  death,  the  defendant  prayed  oyer  of  the  original  writ  and  return,  and  thereupon 
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demurred  in  abatement,  as  he  might  do  in  appeal.  Upon  the  argument  an  exception 
was  taken  to  the  sheriffs  return  upon  the  original  ;  and  the  answer  was,  that  it  was 
helped  by  the  appearance.  But  the  contrary  was  resolved  by  the  Court ;  for  that 
appearance  only  helps,  when  the  party  comes  in  and  pleads  to  issue,  not  when  he 
comes  in  and  challenges  the  defect.     In  the  case  of  JVidiiringtim  v.  CharUan,  B.  R.  Triu. 

II  AnnsB  (6),  it  was  held,  that  erior  in  mesne  process  was  aided  by  appearance.  But 
in  that  case  Mr.  Justice  Eyre  in  giving  his  opinion,  expressly  allowed  the  authority 
of  Wilson  V.  Laiv,  and  distinguished  it,  by  observing  that  there  the  exception  was  to 
the  return  of  the  original  writ,  and  therefore  the  appearance  could  not  cure  it :  but 
here  (said  he,  and  so  was  the  opinion  of  the  Court)  he  shall  answer  to  the  original 
writ,  because  that  is  good  ;  and  it  was  held  that  there  was  no  difference  between  an 
appeal  and  any  civil  action,  as  to  the  effect  of  an  appearance  to  cure  errors  ;  but  that 
the  efTect  of  that  was  the  same  in  all  cases. 

As  to  the  objection,  that  it  is  absurd  for  a  man  to  come,  this  Court  here  sitting, 
and  object  to  the  writ,  that  possibly  he  might  [156]  have  been  hurt  by  not  knowing 
certainly  where  to  appear,  or  by  being  made  to  appear  in  Scotland. 

I  take  it,  there  is  no  absurdity  at  all  in  that,  for  the  law  of  England,  which  delights 
in  certainty,  is  more  reasonable  than  to  put  a  man  even  to  the  hazard  of  being  hurt 
by  an  illegal  writ,  either  in  his  liberty  or  his  freehold,  but  he  may  come  in  and  take 
advantage  of  it,  before  he  is  actually  affected  by  it. 

Thus  in  cases  of  misnomer,  where  there  is  an  original  issued  against  a  man,  or  a 
bill  of  indictment  exhibited  against  him  ;  by  a  wrong  Christian  name  :  if  proceedings 
were  had  upon  that  writ  or  indictment,  they  could  not  finally  affect  him.  If  he  was 
to  be  arrested  by  process  upon  such  writ  or  indictment,  he  might  have  an  action  of 
trespass  and  false  imprisonment  against  the  officer;  nay,  if  he  made  opposition  and 
killed  him,  it  would  be  but  manslaughter,  Cro.  Car.  538.  But  notwithstanding  all 
this,  to  prevent  any  possible  danger  to  this  man's  liberty  or  property,  though  he  could 
not  effectually  be  hurt  by  it,  the  law  allows  him  time  to  come  in  and  plead  that 
misnomer  to  the  writ  or  bill,  and  it  shall  abate  for  that  reason  ;  and  the  defendant  not 
be  put  to  answer,  though  he  is  in  Court. 

And  this  he  may  do  voluntarily,  without  shewing  that  he  was  brought  in  either 
by  summons  or  compulsion  ;  only  saying,  that  the  defendant  (suppose  J.  S.)  versus 
quem  the  plaintiff  tulit  breve  suum,  or  exhibuit  billam  suam,  per  nomen  Samuelis,  is 
named  John  and  not  Samuel ;  and  the  writ  shall  abate. 

I  mention  this  to  shew,  how  carefully  the  law  has  guarded  the  subject  from  receiv- 
ing injury  by  erroneous  proceedings;  that  barely  upon  the  possibility  of  his  being 
affected,  he  may  come  and  take  advantage  of  it,  and  avoid  those  proceedings,  without 
staying  till  he  is  actually  hurt  by  them. 

And  if  he  may  do  this  in  mere  personal  actions,  much  more  may  he  do  it  in  eases 
where  his  freehold  comes  in  question.  And  that  it  does  in  this  case ;  for  this  is  a 
scire  facias  to  repeal  a  grant  of  an  office  for  life,  and  consequently  to  oust  the  party 
of  that  freehold,  and  for  that  reason  has  something  in  it  of  the  nature  of  a  real  action. 
And  it  would  be  needless  to  mention,  what  great  advantages  the  law  allows  to  defen- 
dants in  real  actions  in  point  of  process  and  pleading,  in  order  to  fence  and  secure  the 
freehold  of  the  subject. 

Another  objection  was,  that  to  determine  this  writ  to  be  wrong,  would  be  to  over- 
throw a  multitude  of  judgments  since  the  union. 

[157]  If  this  exception  depends  upon  the  same  reason  with  that  which  was  taken 
and  allowed  in  Persehause's  case  (as  I  have  endeavoured  to  show  it  does)  and  is  only  a 
consequence  of  the  rule  which  was  then  laid  down  ;  then  if  the  precedents  should  be 
shaken,  it  will  be  owing  to  that  judgment,  and  not  to  the  judgment  which  we  contend 
for  in  this  case. 

But  I  do  not  remember  ever  to  have  heard  that  argument  allowed,  where  the 
former  precedents  are  both  ways,  as  they  are  in  this  case  ;  and  besides,  where  there 
was  a  judicial  precedent  in  favour  of  the  exception.  For  more  mischief  has  always 
been  apprehended  from  shaking  one  judicial  precedent,  than  a  hundred  precedents 
sub  silentio. 

I  take  it  that  this  apprehension  of  danger  is  but  a  vain  terror,  and  that  there  can 
be  no  such  inconvenience;  for  that  where  there  are  judgments,  this  exception  will  be 
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out  of  the  case,  and  the  defect  cured.  Where  the  defendant  has  come  in,  and  not 
challenged  the  exception,  but  pleaded  over  some  matter  of  bar;  that  is  a  waiver  of  it, 
and  he  cannot  take  advantage  of  it  afterwards  by  writ  of  error ;  according  to  the  rule 
which  was  laid  down  by  Mr.  Justice  G.  Eyre  in  the  case  of  Wilson  v.  Law,  that  an 
appearance  will  help,  where  the  defendant  comes  in  and  pleads  to  issue,  and  does  not 
challenge  the  defect  of  the  writ. 

There  are  many  cases,  where  want  of  challenge  of  the  party  will  cure  a  defect 
even  appearing  upon  the  face  of  the  writ.  As  in  debt  upon  simple  contract  against 
an  executor,  which  does  not  lie  ;  yet  if  he  pleads  to  it,  and  a  verdict  be  against  him, 
he  shall  not  take  advantage  of  it  in  arrest  of  judgment,  or  by  writ  of  error.  Yelv.  56. 
1  Lev.  201,  261.  In  the  case  of  variance  from  the  register,  that  may  be  pleaded  in 
abatement,  but  if  the  defendant  waives  that  opportunity,  he  cannot  take  advantage 
of  it  afterwards.  And  so  it  was  held  Trin.  12  Ann.  B.  R.  in  the  case  of  Skinner  v. 
Newton  (c). 

Bootle  replied:  The  jurisdiction  and  process  of  this  Court  neither  is,  nor  was 
designed  to  be  altered  by  the  Union  ;  for  there  is  an  express  reservation.  Though 
if  there  had  not,  no  body  can  think  it  would  have  made  any  alteration  :  however  it 
was  thought  proper  to  declaie  so,  in  majorem  cautelam,  that  as  to  all  matters  con- 
cerning England  the  Great  Seal  should  be  used  as  it  was  before  the  Union. 

[158]  Ubicunque  fuerit  generally,  differs  from  ubicunque  fuerit  in  Magna  Brit- 
annia :  the  latter  can  by  no  intendment  be  set  right,  but  the  former  may,  according 
to  the  known  rule  of  construction,  verba  generalia  generaliter  sunt  intelligenda. 

Precedents,  though  they  pass  sub  silentio,  are  surely  evidences  of  the  forms  of  the 
Court.  And  thus  far  they  are  authorities,  that  they  shew  it  was  not  thought  necessary 
to  alter  them,  when  in  10  Ed.  I,  Wales  was  united  to,  and  became  parcel  of  the 
dominions  of  England  ;  nor  when  Calais  was  so  likewise.  Two  or  three  precedents 
make  not  the  law  against  a  multitude  to  the  contrary.  39  H.  6,  30.  4  Ed.  3,  43  a. 
Long.  Qu.  E.  4,  110.  It  was  upon  the  strength  of  the  precedents,  that  the  case  of 
Bewdly  (d)  was  resolved,  and  they  were  there  set  up  in  opposition  to,  and  prevailed 
against  the  express  words  of  the  Act  of  Parliament. 

But  if  we  should  admit  their  precedents,  yet  they  must  admit  ours  too ;  and  then 
they  being  both  ways,  either  form  is  good  :  though  by  the  way  I  must  observe,  that 
the  forms  of  the  register  cannot  be  altered,  but  by  Act  of  Parliament. 

Sir  Joseph  Jekyll,  Master  of  the  Rolls.  That  is  certainly  so,  and  therefore  if  this 
form  be  warranted  by  the  register  and  the  precedents,  I  think  nothing  can  be  stronger. 
This  Court  is  still  the  Court  of  Chancery  of  England  ;  it  is  the  Great  Seal's  being  the 
Great  Seal  of  Great  Britain,  which  occasions  the  bills  to  be  directed  to  the  Chancellor 
of  Great  Britain. 

I  think  there  would  have  been  no  clashing  of  jurisdictions,  if  the  special  reserva- 
tion had  been  omitted.  The  19th  article  is  a  covenant,  that  the  jurisdiction  of 
Scotland  shall  remain  notwithstanding  the  Union  ;  and  as  it  preserves  the  former 
jurisdiction  to  Scotland,  so  it  excludes  the  English  jurisdiction  from  extending  itself 
thither. 

Parker,  Lord  Chancellor.  The  words  ubicunque  fuerit  were  as  large  as  possible, 
and  when  Calais  was  part  of  England  might  extend  to  that,  though  the  subject  would 
not  be  bound  to  appear  there.  But  when  you  go  to  explain  it,  it  must  be  right ; 
therefore  in  Magna  Britannia  is  certainly  wrong.  All  the  powers  of  this  Court  flow 
from  the  Great  Seal,  which  though  it  is  now  made  [159]  the  Great  Seal  of  Great 
Britain,  yet  the  Act  has  not  made  the  Chancery  so.  The  powers  of  the  Chancery,  as 
a  Court,  are  in  private  property  ;  and  the  articles  excluding  that,  the  Chancery  as  a 
Court  of  private  property  cannot  be  there.  All  contempts  of  this  Court  will  be  dis- 
charged, if  this  form  should  not  be  established.  In  the  case  of  Bewdly  I  thought  the 
ol)jeetion  was  very  strong,  but  it  was  got  over  for  the  necessity  of  the  thing,  and  not 
barely  for  the  sake  of  uniformity  :  and  this  case  and  that  are  both  in  the  same  reason. 
The  defendants  must  answer  over.     Respondes  ouster  agard. 

(1)  4  Inst.  79.     3  Black.  Com.  Cha.  4,  p.  47. 

{h)  10  Mod.  86.  Cited  Cas.  temp,  llardw.  39.  2  Barnard  B.  R.  348.  3  Tr.  Atk. 
570.     2  Str.  989.  (c)  10  Mod.  140,  168.  (d)  1  P.  Wms.  214. 
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DoMiNUS  Rex  vers.  Decan'  et  Capitul'  Norwici. 

Mandamus  to  admit  a  prebendary  to  his  stall  and  voice  (1).     Fort.  222,  S.  C.     Cited 
3  Bac.  Abr.  532.     Andr.  21.     Barnard.  K.  B.  40,  S.  P.     12  Ann.  st.  2,  c.  6. 

Mandamus  to  admit  Dr.  Sherlock  to  a  prebend  of  the  Cathedral  Church  of  Norwich. 
And  the  writ  suggests,  that  Queen  Anne,  by  letters  patent,  26th  April,  13th  of  her 
reign,  incorporated  Dr.  Sherlock,  then  master  of  Catherine  Hall  in  Cambridge,  and 
the  fellows  and  scholars  for  ever ;  and  grants  that  the  then  master  (naming  him) 
should  succeed  to  the  next  vacancy  of  a  prebend  in  Norwich,  and  his  successors, 
masters  of  Catherine  Hall  after  him,  requiring  the  dean  and  chapter  to  assign  him 
stallam  in  choro  et  vocem  in  capitulo  prout  mos  est.  Which  letters  patent  were 
confirmed  by  the  Statute  12  Ann.  against  mortuaries.  And  one  of  the  prebendaries 
being  now  dead,  this  is  the  first  vacancy,  to  which  the  dean  and  chapter  are  required 
to  admit  Dr.  Sherlock.  They  return,  that  King  Edward  the  Sixth,  by  letters  patent, 
7  November,  first  year  of  his  reign,  erected  the  Deanery  and  Chapter  of  Norwich  into 
a  corporation,  an<l  endowed  the  church,  and  gave  them  perpetual  succession.  That 
neither  he,  nor  Queen  Mary  or  Queen  Elizabeth,  ever  made  any  statutes  for  the 
government  of  the  corporation.  But  King  James,  by  a  body  of  statutes  ordained, 
that  as  often  as  there  should  be  any  vacancy,  the  dean  and  chapter  should  admit 
such  person  as  the  King  should  nominate  under  the  Great  Seal.  And  further  (which 
is  the  clause  upon  which  the  question  arises)  that  none  should  be  admitted  to  be  dean 
or  prebendary,  who  before  was  prebendary  of  any  other  cathedral  church.  And  that 
these  are  the  statutes  which  they  have  sworn  to  observe.  And  for  that  Dr.  Sherlock 
is  Dean  of  Chichester,  and  a  prebendary  of  St.  Paul's,  they  refuse  to  admit  him ;  et  ob 
nullara  aliam  causam. 

Reeve  argued  that  the  return  was  insufficient,  and  for  a  peremptory  mandamus. 
The  letters  patent  being  confirmed  by  Act  of  Parliament,  we  are  now  as  it  were  upon 
the  construction  of  a  statute,  and  as  if  every  part  of  those  letters  patent  was  incorpo- 
rated into  the  body  of  the  Act.  And  as  such  it  is  of  force  enough  to  repeal  and  annul 
all  former  ordinances  or  usages  contrary  to  or  inconsistent  with  it.  So  that  whatever 
questions  might  arise  upon  the  letters  patent,  if  they  stood  barely  upon  their  own 
[160]  strength,  and  how  far  they  would  prevail  to  set  aside  and  controul  the  local 
statutes  of  King  James,  will  be  intirely  out  of  the  case. 

It  will  not  be  denied,  but  here  is  an  express  intention  to  unite  the  mastership  of 
Catherine  Hall  and  this  prebend  in  one  and  the  same  person  for  ever,  and  that  Dr. 
Sherlock  is  to  be  the  first  person  in  whom  this  provison  is  to  take  effect.  But  what 
they  insist  upon  is,  that  he  is  a  person  incapable  to  enjoy  this  prebend  under  the 
local  statutes.  I  admit  he  is,  if  those  statutes  are  in  force,  which  I  have  shewn  they 
are  not.  But  then  they  say,  our  letters  patent  have  in  this  particular  affirmed  the 
former  law,  for  they  only  require  the  admission  to  be  prout  mos  est,  which  mos  is  mos 
ecclesiae  the  constitution  of  our  church,  and  that  constitution  obliges  us  to  refuse  any 
person,  who  is  at  that  time  prebendary  of  any  other  church.  So  that  prout  mos  est 
is  as  much  as  to  say,  that  the  master  of  Catherine  Hall  shall  be  admitted,  if  he  be 
capable  according  to  the  constitution. 

But  this  is  going  too  far,  if  we  consider  where  those  words  come  in.  The  letters 
patent  say,  that  Dr.  Sherlock  and  his  successors,  masters  of  Catherine  Hall,  shall  be 
habiles  et  in  lege  capaces,  to  hold  and  enjoy  this  prebend,  and  upon  every  vacancy 
raandante  et  requirentes  the  dean  and  chapter  to  admit  them  accordingly,  prout  mos 
est,  in  the  usual  form. 

The  oath  in  which  the  dean  and  chapter  are  bound  to  observe  the  former  statutes, 
is  of  no  force,  now  those  statutes  are  repealed. 

It  is  considerable,  that  as  Dr.  Sherlock  is  the  first  named,  if  he  should  be  held 
incapable,  whether  this  provision  can  ever  take  effect,  and  whether  his  successors  will 
not  be  in  the  case  of  remainder  men  without  any  particular  estate.  No  body  can 
take  if  the  doctor  cannot ;  and  must  this  prebend  be  in  perpetual  abeyance,  which 
may  happen  to  be  the  case,  for  his  successors  may  be  dignified  as  well  as  himself. 
And  in  this  case  it  is  not  denied,  but  that  he  is  master  of  Catherine  Hall,  and  as  such 
he  is  intitled  to  this  prebend. 
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Reynolds  Serjeant  contra.  We  do  not  in  this  case  debate  the  validity  of  the 
grant,  but  only  offer  to  excuse  our  non-admittance.  Nor  do  we  rely  upon  the  words 
prout  mos  est,  it  is  but  expressio  eorum  qure  tacite  insunt,  and  when  the  office  is 
given  to  Dr.  Sherlock,  he  will  be  intitled  to  be  admitted  without  that  clause. 

[161]  This  is  a  common  appropriation,  and  by  it  all  the  local  statutes  expressly 
contradictory  to  it  will  be  repealed,  as  if  they  had  disabled  every  master  of  a  college, 
and  then  the  other  had  come  and  said,  the  master  of  Catherine  Hall  shall  be  pre- 
bendary. But  what  I  contend  for  is,  that  the  subsequent  provision  meddles  not  with 
any  collateral  incapacities,  such  as  Dr.  Sherlock  lies  under  by  being  prebendary  of 
another  church.  Suppose  he  should  refuse  to  subsorilie,  as|  the  14  Car.  2,  c.  14, 
requires ;  it  is  true  he  would  have  a  right  to  the  preferment  as  master  of  Catherine 
Hall,  but  before  he  gets  possession  of  it,  he  must  remove  his  incapacity.  And  here  I 
admit,  if  he  resigns  his  other  prebend,  he  will  be  intitled  to  be  admitted.  So  that 
this  is  only  a  personal  disability,  arising  from  his  own  act,  from  which  he  may  free 
himself  whenever  he  pleases.  Suppose  he  had  been  able  at  the  time  of  the  statute, 
so  as  then  the  local  statutes  would  not  be  affected  ;  shall  his  subsequent  acceptance 
of  a  prebend  amount  immediately  to  a  repeal  of  the  former  provision. 

As  to  the  offices'  being  in  abej'ance,  there  is  no  need  for  that.  Dr.  Sherlock  is 
intitled  whenever  he  renders  himself  capable,  and  till  then  the  28  H.  8,  c.  11,  has 
given  the  profits  of  vacant  benefices  to  the  next  incumbent. 

Reeve  replied.  This  case  can  never  be  brought  within  the  rule  of  legal  disabilities 
by  Act  of  Parliament,  where  a  man  is  obliged  to  do  any  act,  to  give  the  publick 
satisfaction  of  his  sufficiency  for  the  office  he  is  to  be  admitted  to.  Curia  advisare 
vult.     And  afterwards 

Pratt  C.J.  delivered  the  resolution  of  the  Court.  We  are  all  of  opinion,  that  the 
return  is  insufficient,  and  that  there  ought  to  be  a  peremptory  mandamus.  Upon  the 
first  letters  patent,  Jac.  1,  the  power  of  the  King  as  founder  is  restrained,  and  the 
dean  and  chapter  as  it  stood  upon  those  statutes,  might  well  refuse  such  a  person  as 
Dr.  Sherlock.  And  so  they  might  upon  the  letters  patent  of  Queen  Anne,  for  she 
having  but  a  bare  right  of  nomination,  could  never  unite  the  canonry  itself  to  the 
mastership  of  Catherine  Hall.  They  may  perhaps  have  their  effect  as  a  perpetual 
nomination  ;  but  there  is  no  occasion  to  determine  that  point,  since  here  is  an  Act  of 
Parliament,  which  has  confirmed  these  letters  patent,  and  by  which  we  are  of  opinion, 
the  canonry  itself  is  well  united  to  the  mastership  of  Catherine  Hall.  And  it  not 
being  denied,  but  that  Dr.  Sherlock  is  master  of  it,  he  is  as  such  intitled  to  a 
peremptory  mandamus. 

(1)  Vide  Bex  v.  Decan  et  CapiluV  Dublin,  post,  536.  Clarke  v.  The  Bishop  of  Sarum, 
1082. 

[162]     PiTTON  vers.  Walter.     At  Surrey  Assizes. 

Postea,  where  evidence.     Heralds  books  evidence  of  a  pedigree. 

Per  Pratt  C.J.  The  bare  producing  the  postea  is  no  evidence  of  the  verdict, 
without  shewing  a  copy  of  the  final  judgment.  Because  it  may  happen,  the  judgment 
was  arrested,  or  a  new  trial  granted.  But  it  is  good  evidence,  that  a  trial  was  had 
between  the  same  parties,  so  as  to  introduce  an  account  of  what  a  witness  swore  at 
that  trial,  who  is  since  dead  (1). 

The  question  being,  whether  the  lessor  of  the  plaintiff  was  heir  at  law  to  him  that 
last  died  seised  ;  to  prove  the  pedigree,  the  Chief  Justice  admitted  a  visitation  in 
1623,  made  by  the  heralds,  entered  in  their  books,  and  kept  in  their  office,  to  be  read 
in  evidence  (2).  He  also  admitted  the  minute  book  of  a  former  visitation,  signed  by 
the  heads  of  the  several  families,  which  was  found  in  the  library  of  my  Lord 
Oxford  (2). 

(1)  Bull.  L.  N.  P.  243.  Hard.  118,  and  vide  Bex  v.  Iks,  Mic.  14  Geo.  2,  cor. 
Raymond  C.J.  and  Bex  v.  Minns,  there  cited.  But  it  is  otherwi.se  in  cases  of  an  issue 
out  of  Chancery,  because  it  is  not  usual  to  enter  up  judgment  in  such  case,  and  the 
decree  of  that  Court  is  equally  proof  that  the  verdict  stands  in  force.     Montgomery  v. 
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Clarke,  Bull.  L.  N.  P.  234.     Vide  also  Hopkins  v.  Sir  Thomas  Jones,  1  Barnard.  B.  R. 
243,  where  no  judgment  was  entered  u[). 

(2)  Earl  of  Thanet  v.  Foster,  2  Jones  224.     12  Vin.  Abr.  119,  (A.  b.  39). 

[163]    Easter  Term,  5  Georgii  Regis.    In  B.  R. 

Sir  John  Pratt,  Knt.,  Lord  Chief  Justice.  Sir  Littleton  Powys,  Knt.,  Sir  Robert 
Eyre,  Knt.,  Sir  John  Fortescue  Aland,  Knt.,  Justices.  Nicholas  Lechmere,  Esquire, 
Attorney  General.     Sir  William  Thompson,  Knt.,  Solicitor  General. 

Between  the  Parishes  of  Burclear  and  Eastwoodhay. 

Descent  of  a  copyhold  to  a  certificate-man  gives  him  a  settlement.     Gases  of  Sett, 
and  Rem.  p.  88,  No.  121.     10  Mod.  430,  S.  C. 

On  a  special  order  of  sessions  the  case  was  stated  for  the  opinion  of  the  Court. 
That  Abraham  Hatchett  being  legally  settled  in  the  parish  of  Burclear,  about  18 
years  since  married  and  had  four  daughters.  About  eight  years  since  he  came  with  his 
wife  and  children  into  Eastwoodhay  as  a  certificate-man.  Whilst  they  were  there,  a 
copyhold  of  201.(1)  per  annum  descended  to  his  wife,  which  they  enjoyed  for  five 
years  till  her  death,  and  then  according  to  the  custom  of  the  manor  it  descended  (2) 
to  the  eldest  daughter.  About  half  a  year  ago  the  man  asked  relief  in  Eastwoodhay, 
and  thereupon  the  sessions  send  him  back  to  Burclear.  Before  they  took  up  the  case 
upon  the  special  state  of  it,  an  objection  was  made  to  the  order  of  the  two  justices, 
that  [164]  they  only  adjudge  him  likely  to  become  chargeable  ;  whereas  a  certificate- 
man  is  not  removeable,  till  he  becomes  actually  so.  And  though  the  order  of  sessions 
states,  that  he  asked  relief  of  the  parish  ;  yet  one  order  shall  not  be  made  good  by 
another,  no  more  than  it  can  by  matter  alledged  in  the  return.  To  which  it  was 
answered,  that  if  the  order  of  two  justices  is  to  stand  by  itself,  then  it  will  be  well 
enough  ;  for  it  is  a  general  order  of  removal,  wherein  no  notice  is  taken  of  his  being 
a  certificate-man,  and  therefore  likely  is  sufficient.  Besides,  that  order  is  intirely  out 
of  the  case,  for  the  special  matter  being  referred  to  the  Court,  they  are  to  judge  upon 
that  only.  Quod  fuit  concessura  per  Curiam.  Then  it  was  moved  to  quash  the 
special  order,  because  though  the  man  came  into  Eastwoodhay  with  a  certificate,  yet 
the  enjoyment  of  the  copyhold  for  five  years,  daring  which  time  he  was  not  remove- 
able,  had  gained  him  a  settlement  there.  On  the  other  side  it  was  said,  that  the 
9  &  10  W.  3,  c.  11,  having  provided,  that  a  certificate-man  shall  not  gain  a  settlement, 
unless  he  takes  101.  per  annum,  or  serves  a  parish  office  ;  and  that  being  an  explana- 
tory Act,  which  is  not  to  be  explained  ;  therefore  this  man  not  coming  within  either 
of  those  cases,  was  notwithstanding  the  descent  of  the  copyhold  to  his  wife,  remove- 
able  upon  his  becoming  a  charge  to  the  parish.  Et  per  Curiam  :  This  is  not  an 
explanatory,  but  a  new  law,  and  must  therefore  receive  a  liberal  construction.  The 
exceptions  in  the  statute  prove  this  case,  being  a  case  more  reasonable  than  either 
that  are  there  mentioned.  If  a  certificate  man  by  taking  101.  per  annum  gains  a 
settlement,  a  fortiori  shall  he  that  has  an  estate  of  his  own,  especially  in  this  case, 
where  he  does  not  come  to  it  by  act  of  his  own,  (which  might  savour  of  fraud)  but  it 
is  cast  upon  him  by  the  act  and  operation  of  law.  If  he  that  serves  a  parish  office 
gains  a  settlement  upon  account  of  his  presumed  ability,  with  greater  reason  shall  he 
that  has  ability  of  his  own  visible  to  all  the  world.  It  has  been  already  adjudged, 
that  any  other  person  by  the  descent  or  purchase  of  a  freehold  or  copyhold,  or  by 
becoming  intitled  to  a  lease  for  years,  gains  a  settlement ;  and  it  cannot  be  supposed 
the  Parliament  intended  to  put  a  certificate-man  in  a  worse  condition.  The  value  of 
the  copyhold  is  not  material,  for  it  is  its  being  his  own  makes  him  not  removeable. 
A  man  must  take  a  tenement  of  101.  per  annum,  to  gain  a  settlement;  but  yet  he 
may  come  to  settle  upon  a  tenement  of  his  own,  though  of  ever  so  small  a  value. 
This  man  therefore  being  for  five  years  irremoveable  from  Eastwoodhay,  has  gained  a 
good  settlement  there,  and  the  order  to  remove  him  from  thence  must  be  quashed. 

(1)  Quasre  if  it  should  not  be  203.     Vide  Burr.  S.  C.  221,  and  the  several  reports 
of  this  case. 

(2)  The  copyhold  came  to  the  wife,  not  by  descent,  but  by  the  surrender  of  her 
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father.     Vide  Rex  v.  Deddington,  Burr.  S.  C.  221,  iiotis.    Post,  1193,  and  Cas.  of  Sett, 
and  Rem.  88,  pi.  121. 

[165]    Atkin  versus  Barwick. 

[Commented  on  and  explained,  Haniuin  v.  Fishar,  1774,  Cowp.  125.  Principle  applied, 
Salte  V.  Field,  1793,  5  Terra  Rep.  214.  Distinguished,  Sniih  v.  Field,  1793,  5  T.  R. 
404;  Barnes  v.  Freeland,  1794,  6  T.  R.  87.  Commented  on,  Neaie  v  Ball, 
1801,  2  East,  124.  Discussed,  liichardsm  v.  Goss,  1802,  3  B.  &  P.  127.  Applied, 
Bartram  v.  Farebrother,  1828,  4  Bing.  583.] 

A  delivery  to  A.  to  the  use  of  B.  upon  a  precedent  consideration  is  not  counter- 
mandable,  but  vests  the  absolute  property  in  B.  before  agreement.  10  Mod.  432. 
Fort.  353,  S.  C. 

The  plaintiff,  as  assignee  of  the  effects  of  Cripps  and  Quarme  bankrupts,  brings 
trover  against  the  defendants  for  several  parcels  of  silks.  And  upon  the  trial  a  case 
was  made  for  the  opinion  of  the  Court. 

That  the  defendants  were  mercers  and  partners  in  London,  and  usually  dealt  with 
Cripps  and  Quarme,  who  were  also  partners,  living  at  Penryn  in  Cornwall.  And  on 
7th  April  1715,  the  defendants  by  their  order  sent  the  goods  in  the  declaration,  and 
gave  them  credit  in  their  books.  They  being  at  the  same  time  indebted  to  them  for 
other  goods.  18th  of  May  following  Cripps  and  Quarme,  without  the  knowledge  of 
the  defendants,  sent  divers  silks  (the  same  sent  down  in  April  to  Mr.  Penhallow  at 
Penryn  for  the  use  of  the  defendants).  June  the  4th  Cripps  and  Quarme  became 
bankrupts.  June  the  6th  they  wrote  a  letter  to  the  defendants,  signifying  their 
affairs  were  in  a  declining  condition  ;  and  thinking  it  not  reasonable,  the  last  parcel 
of  goods  should  go  to  satisfy  their  other  creditors ;  therefore  they  had  not  entered 
them  in  their  books,  but  left  them  with  Penhallow,  who  had  orders  to  deliver  them 
to  the  defendants.  June  the  9th  a  commission  of  bankruptcy  issued,  and  the  effects 
were  assigned  to  the  plaintiff.  June  the  13th  the  defendants  received  the  letter, 
which  was  the  first  notice  they  had  of  the  delivery  to  Penhallow,  and  as  soon  as 
possible  they  signified  their  consent  to  take  the  goods  again. 

Reeve  pro  querente.  The  bankrupts  had  undoubtedly  a  good  property  in  the 
goods  by  the  sale  made  the  7th  of  April.  That  is  a  point  I  need  not  labour.  But 
the  question  now  to  be  considered  is,  whether  any  thing  appears,  to  divest  that 
property,  before  the  act  of  bankruptcy.  I  shall  maintain  the  negative  of  this  question. 
The  goods  it  is  true  were  delivered  for  the  use  of  the  defendants,  but  that  delivery 
was  without  their  knowledge.  They  were  not  obliged  to  accept  them,  and  therefore 
before  acceptance  the  property  could  not  be  altered,  and  the  bankrupts  might  have 
countermanded  that  delivery.  If  instead  of  sending  them  to  Penhallow,  they  had 
kept  them  in  their  own  hands,  till  an  answer  to  the  letter ;  would  that  have  altered 
the  property  1  Certainly  it  would  not.  This  letter  can  amount  to  no  more  than  a 
proposal,  and  therefore  the  subsequent  consent  (if  it  has  anj'  retrospect)  can  only 
have  relation  to  the  time  of  the  proposal,  which  was  two  days  after  the  act  of 
bankruptcy.  Though  the  delivery  is  stated  to  be  to  the  use  of  the  defendants,  yet 
it  does  not  appear  to  be  in  satis-[166]-faction  of  the  precedent  debt ;  so  there  is  no 
consideration,  and  then  the  delivery  is  fraudulent  as  to  creditors.     1  Mod.  76. 

Darnall  Serjeant  contra.  By  the  delivery  to  Penhallow  the  property  was  altered 
before  acceptance,  and  the  bankrupt  could  not  countermand  it ;  for  there  was  a  good 
consideration,  viz.  in  satisfaction  of  the  debt ;  and  this  is  explained  by  not  entering 
it  in  their  books,  and  their  unwillingness  that  the  other  creditors  should  come  into  an 
average  for  these  goods.  This  does  not  take  effect  as  a  gift,  but  as  a  satisfaction,  and 
therefore  not  countermandable.  Dy.  49  a.  2  Roll.  Rep.  39.  2  Leon.  30.  And  since 
it  cannot  be  countermanded,  the  person  to  whose  use  they  were  delivered,  has  an 
absolute  property  in  them,  till  disagreement.  1  Roll.  Abr.  32,  pi.  13.  Sty.  296. 
Yelv.  164.  Cro.  Jac.  667.  Here  was  no  disagreement,  but  as  speedy  a  consent  as 
possible. 

Reeve.  An  accord  executory  is  no  satisfaction,  before  it  is  executed.  It  is  admitted 
that  a  delivery  without  consideration  may  be  countermanded,  and  I  insist  this  is  such  ; 
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for  the  precedent  debt  is  not  merged,  because  the  party  could  not  plead  this  re-delivery 
in  bar  of  any  action  for  the  value  of  the  goods,  unless  they  actually  were  returned  to 
the  person  who  sold  them,  or  he  signified  his  consent,  which  was  not  done  before  the 
act  of  bankruptcy  committed. 

C.  J.  The  question  is,  whether  by  the  delivery  to  Penhallow,  without  more,  the 
property  was  altered  ;  for  if  that  delivery  was  countermandable,  then  the  act  of 
bankruptcy  intervening  before  any  assent  of  the  defendants,  will  prevent  the  property 
from  vesting  in  them.  I  think  upon  the  circumstances,  that  there  appears  a  sufficient 
consideration  to  toll  a  subsequent  power  of  countermanding,  and  that  this  delivery 
was  in  satisfaction  of  the  debt.  It  is  true  the  bare  delivery  will  not  extinguish  it, 
because  he  had  a  power  to  dissent ;  but  yet  according  to  Butler  and  Baker's  case  in  the 
3d  report,  the  absolute  property  passes,  subject  to  a  disagreement  by  one  of  the 
parties:  the  contract  does  not  stand  open  till  agreement,  but  is  compleat,  unless 
there  be  an  actual  disagreement.  The  consequence  of  all  this  is,  that  the  delivery 
to  Penhallow  to  the  use  of  the  defendants,  being  before  the  act  of  bankruptcy,  and 
founded  upon  a  good  consideration,  transfers  the  absolute  property  to  them,  it  being 
stated  that  they  never  disagreed.     Powys  J.  accord'. 

Eyre  J.  All  these  cases  go  upon  the  distinction,  where  the  delivery  is  with  and 
without  consideration.  Dy.  49.  If  with  consideration,  and  the  delivery  is  of 
money,  debt  lies.     Yelv.  23,  24.     [167]  2  Cro.  687.     Rast.  159.     If  of  goods,  trover. 

1  Bulst.  68.  The  precedent  debt  is  a  sufficient  consideration,  and  it  vests  before 
notice ;  for  it  being  to  his  benefit,  a  disagreement  shall  not  be  presumed. 

Fortescue  J.  Property  by  our  law  may  be  divested,  without  an  actual  delivery  ; 
as  a  horse  sold  in  a  stable.  But  it  is  otherwise  by  the  civil  law.  A  general  bailment 
alters  no  property,  but  this  is  not  such.  It  cannot  be  taken  for  a  re-sale,  for  defect 
of  contract ;  but  it  is  properly  a  payment  in  satisfaction.  It  is  most  reasonable  to 
apply  it  to  discharge  the  debt,  and  not  as  a  gift ;  for  a  man  is  just  before  he  is  kind  : 
and  since  he  paid  it  in  satisfaction,  we  will  intend  an  acceptance,  till  the  contrary 
appears  (1).     Judicium  pro  defetidentibus. 

(I)  All  the  reports  of  this  case  agree  in  making  the  ground  of  this  determination 
to  be,  that  the  property  was  re-altered  by  the  delivery  to  Penhallow,  prior  to  any 
assent  by  Barwick.  But  in  Harman  v.  Fisher,  Cowp.  117,  Lord  Mansfield  said  "that 
the  judgment  in  this  case  was  right,  but  the 'reasons  were  wrong;  that  the  true 
ground  was,  that  the  trader  refused  to  accept  the  goods  and  returned  them."  Vide 
also  Salte  &  AV  v.  Field,  5  Term  Rep.  211,  S.  P.  and  as  to  what  act  shall  amount  to 
an  affirmance  of  the  contract  by  the  vendor,  after  the  vendee  has  ordered  the  goods 
to  be  returned.  Vide  Smith  v.  Field,  5  Term  Rep.  402.  If  a  trader,  when  in  expecta- 
tion of  bankruptcy,  attempts  to  give  any  of  his  creditors  a  preference,  by  assigning 
to  them  the  whole  or  any  part  of  his  property  by  deed,  it  is  an  act  of  bankruptcy  in 
itself.     JVwsley  v.  De  Mattos,  1  Burr.  467.     IVilson  v.  Day,  2  Burr.  827.    Law  v.  Skinner, 

2  Black.  Rep.  996.  Butcher  v.  Easto,  Doug.  282.  Hassell  v.  Simpson,  1  Bro.  Cha. 
Rep.  199.  Cooke's  Bank.  Law  106,  S.  C.  Kettle  v.  Hammond,  ib.  108.  Bull.  L.  N.  P. 
140,  S.  C.  Compton  v.  Bedford,  1  Black.  Rep.  362.  Linton  v.  Bartlet,  3  Wils.  47. 
Devon  v.  Watts,  Doug.  86.  Round  v.  Hope  Bijde,  Cooke's  Bank.  Laws  114.  Any  other 
transfer  with  a  similar  view  is  fraudulent  and  void.  Hinton's  case,  Freem.  270.  Alderson 
V.  Temple,  4  Burr.  2235.  1  Black.  441,  S.  C.  Hague  v.  Rolleston,  4  Burr.  2174. 
Harman  v.  Fisher,  Cowp.  117.  Rust  v.  Cooper,  ib.  629.  But  where  the  delivery  to 
a  bona  fide  creditor  is  not  a  voluntary  act  in  the  trader,  it  is  valid.  Tlwmpson  v. 
Freeman,  1  Terra  Rep.  155.     Yeates  v.  Groves,  Vez.  Jun.  Rep.  280. 

Bradshaw  versus  Mottram. 

Leave  to  prosecutor  to  compound  with  defendant. 

The  plaintiff  brought  a  qui  tam  upon  the  Stamp  Act  against  the  defendant,  for 
marrying  without  licence  ;  and  had  him  in  execution,  where  he  had  lain  some  time. 
And  now  Yorke  cited  the  18  Eliz.  c.  5,  §  3,  and  produced  an  affidavit  of  the  poverty 
of  the  defendant,  and  had  the  leave  of  the  Court,  that  the  plaintiff  might  compound 
with  the  defendant. 
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DoMiNus  Rex  versus  Saunders. 

Leave  to  take  new  inquisition  super  visum  corporis  (1). 

Yorke  moved  for  leave  for  the  coroner  to  take  up  the  body,  and  take  a  new 
inquisition,  according  to  2  Sid.  101.  Salk.  377,  which  was  granted  ;  and  it  was  said, 
the  coroner  could  not  do  it  without  leave  of  the  Court. 

(1)  Anon,  post,  533. 

Hudson  et  Ux'  versus  Ash. 

At  Nisi  Prius  in  Middlesex,  coram  Pratt,  C.J.  de  B.  R. 

Constable,  within  Habeas  Corpus  Act. 

The  plaintiff's  wife  was  taken  up  by  warrant  of  a  justice  of  peace,  for  assaulting 
the  overseer  of  the  parish,  and  assisting  to  the  escape  of  a  woman  delivered  of  a 
bastard  child.  When  she  came  before  the  justice,  she  could  not  find  bail ;  but  at  her 
request  he  gave  leave  for  her  to  lie  that  night  at  the  constable's  house,  in  order  to 
get  bail  against  the  morning.  Then  one  on  her  behalf  demanded  a  copy  of  the 
commitment,  which  not  being  delivered,  an  action  was  brought  upon  the  Habeas 
Corpus  Act.  Et  per  Pratt,  C.J.  The  questions  are  two,  whether  the  defendant  be  an 
officer,  and  whether  the  plaintiff's  wife  was  detained  by  virtue  of  any  warrant  within 
the  meaning  of  the  statute.  As  to  the  defendant,  there  is  no  doubt  but  a  constable 
is  within  the  Act,  but  I  do  not  think  this  action  well  brought.  For  the  woman  was 
not  in  his  custody  by  virtue  of  any  warrant ;  what  warrant  there  was,  was  only  to 
bring  her  before  the  justice,  and  that  was  fully  executed  by  so  doing;  and  the  time 
she  staid  at  the  constable's  after  that,  was  not  by  virtue  of  any  warrant  or  commit- 
ment, but  at  her  own  consent  and  desire,  to  remain  under  a  voluntary  custody  : 
neither  is  this  a  case  within  the  mischief  of  the  statute  which  was  indefinite 
commitments.  The  plaintitt"  was  called.  Then  the  defendant  moved  for  treble  costs, 
being  a  constable.  But  the  Chief  Justice  would  not  certify,  because  this  custody 
was  not  in  execution  of  his  office. 

Tremain's  Case.    In  Canc'. 

Infant. 

Being  an  infant,  he  went  to  Oxford,  contrary  to  the  orders  of  his  guardian,  wha 
would  have  him  go  to  Cambridge.  And  the  Court  sent  a  messenger,  to  carry  him 
from  Oxford  to  Cambridge.  And  upon  his  returning  to  Oxford  there  went  another, 
tam  to  carry  him  to  Cambridge,  quam  to  keep  him  there  (1). 

(1)  Hall  v.  Hall,  3  Atk.  721,  pi.  271. 

[168]    Turner  versus  Trisby.    At  Guildhall. 

What  necessaries  to  charge  infant. 

Per  Pratt  C.J.  Necessaries  for  an  infant's  wife  are  necessaries  for  him(l) ;  but  if 
provided  in  order  for  the  marriage,  he  is  not  chargeable,  though  she  uses  them. 

(1)  So  for  his  lawful  child.     Bacon's  Max.  p.  86,  ed.  1741. 

The  East  India  Company  versus  Atkins.    In  Gang'. 

Where  a  man  submits  to  be  examined  as  to  matters  which  will  be  penal  upon  him, 
equity  will  not  interpose.     S.  C.  Comyns  3-17. 

Mr.  Vernon  pro  defendente,  in  maintenance  of  the  plea.  This  bill  is  brought  by 
the  East  India  Company,  for  a  discovery  of  a  private  trade,  suggested  to  have  been. 
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carried  on  by  the  defendant  and  the  other  supercargoes  of  the  "  Stringer  "  galley,  which 
was  sent  by  the  Company  in  the  year  1715  upon  a  voyage  from  hence  to  Canton  in 
China,  and  thence  to  return  to  England. 

They  first  offer  to  waive  the  penalties  and  forfeitures  that  he  might  incur  by  such 
discovery  ;  and  then  they  strengthen  themselves  by  a  covenant  entered  into  by  the 
defendant,  by  which  he  obliges  himself  to  answer  to  any  bill  to  be  brought  against 
him  for  any  discovery  in  any  Court  of  Equity,  and  not  to  plead  the  Acts  of  Parliament, 
which  inflict  those  penalties  and  forfeitures. 

[169]  As  to  their  waiving  all  penalties  and  forfeitures  which  might  be  incurred 
by  the  defendant  by  such  discovery,  we  apprehend  it  is  not  in  the  power  of  the 
plaintiffs  to  indemnify  us  against  them.  Therefore  I  must  take  notice  what  discovery 
they  pray. 

They  charge  that  the  defendant  and  the  other  supercargoes  agreed  to  receive  on 
board  several  goods  from  the  "  Thurston  "  galley  :  that  for  that  purpose  the  "Stringer" 
and  the  "Thurston"  sailed  together  to  the  Downs,  whore  the  "  Stringer "  took  on 
board  such  goods  as  had  been  agreed  upon.  That  having  so  done,  they  proceeded 
to  Canton,  where  they  in  a  private  manner  disposed  of  those  goods,  and  with  the 
produce  of  them  bought  another  cargo  of  goods,  which  they  put  on  board  the 
"Stringer:"  that  they  appointed  the  "Thurston"  pink  to  meet  them  in  their  return  ;  but 
failing  in  that  design  they  touched  at  Lisbon,  and  there  sent  away  several  parcels  of 
these  private  goods :  and  other  part  was  put  on  board  the  "  Success."  And  after  all 
this  they  met  with  the  "  Leramon  "  at  sea,  on  board  which  they  put  the  remainder 
of  the  goods,  and  they  were  sent  to  Holland. 

We  apprehend,  if  we  are  bound  to  answer  this  charge,  we  shall  be  subject  to  all 
the  penalties  appointed  by  the  Act  9  W.  3,  which  are  loss  of  the  ship,  goods,  and 
double  value  ;  and  also  of  6  Ann.  against  breaking  bulk.  By  the  Act  9  W.  3,  three 
fourths  of  the  forfeitures  are  given  to  the  Company,  and  so  far  as  that  goes  perhaps 
they  may  waive  :  but  the  other  fourth  and  the  ship,  and  the  double  value  they  have 
no  pretence  of  a  right  to,  or  power  to  waive,  that  being  given  to  the  informer. 
Therefore  to  give  some  colour  to  this  offer,  there  is  an  allegation  in  the  bill,  that  the 
Company  is  become  the  informer,  and  so  they  may  waive  the  whole  penalty. 

To  this  it  was  objected  the  last  time,  that  although  it  is  alleged  that  they  have 
informed,  yet  it  is  not  set  out  where  or  when  they  informed,  or  for  what  goods.  If 
they  would  have  enabled  themselves  as  informers,  they  ought  to  have  shewn  the 
information,  and  that  it  related  to  these  goods,  and  these  facts  charged  in  the  bill. 
The  plaintiff's  were  so  conscious  of  that,  when  a  person  on  behalf  of  the  defendant 
went,  in  order  to  have  a  sight  of  the  information,  aTid  to  see  whether  the  Company 
had  a  power  to  make  such  an  offer,  he  was  denied  a  sight  of  it.  Therefore  we  think, 
that  ought  to  be  laid  out  of  the  case,  and  by  consequence  the  waiving  the  forfeiture 
will  go  for  nothing. 

As  to  the  penalties  in  6  Ann.  against  breaking  bulk,  by  which  it  is  enacted,  that 
all  goods  to  be  laden  in  the  East  Indies  shall  be  brought  to  some  port  of  Great 
Britain,  and  there  unladen,  [170]  and  sold  by  the  Company  at  a  publick  sale  by  inch 
of  candle :  the  penalty  is  forfeiture  of  the  value  of  the  goods,  one  moiety  to  the 
Crown,  the  other  to  the  informer  or  seizor.  And  they  do  not  pretend  a  title  to  that 
forfeiture. 

They  endeavoured  to  evade  that  Act,  by  saying  it  respected  the  Company  only, 
but  not  those  that  traded  privately.  But  surely  that  cannot  be  the  intent  of  the 
Act,  that  when  those  who  are  licensed  to  trade  to  the  East  Indies  are  liable  to  these 
penalties,  he  that  trades  in  a  clandestiTie  manner  shall  be  in  a  better  case.  But  to 
put  that  out  of  dispute,  upon  reading  the  words  6  Ann.  it  is  enacted,  "That  all  goods 
which  shall  be  laden  in  the  East  Indies  upon  any  ship  or  vessel  belonging  to  any  of 
Her  Majesty's  subjects  with  intent  to  be  transported,  shall  be  brought  to  some  port 
of  Great  Britain,  and  there  be  unloaden  ;  upon  pain  of  forfeiture  of  all  such  goods, 
one  moiety  to  the  Queen,  and  the  other  to  informer."  So  that  if  the  defendant  should 
be  forced  to  make  this  discovery,  he  must  be  liable  to  the  forfeitures  in  that  Act,  and 
the  waiver  of  the  plaintiffs  will  not  save  him  harmless. 

Taking  that  to  be  so,  we  apprehend  we  are  in  the  common  case,  that  no  Court  of 
Equity  will  compel  a  defendant,  to  set  forth  any  thing,  that  will   subject  him   to 
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penalties.  But  on  the  contrary  a  Court  of  Equity  relieves  against  forfeitures.  The 
plaintiffs  being  aware  of  this,  have  insisted  upon  a  covenant,  they  have  got  the 
defendant  into,  that  he  would  at  his  return  to  England,  if  required,  answer  upon  oath 
to  such  bill  as  should  be  brought  against  him  for  a  discovery,  and  not  demur 
or  plead  in  bar  :  and  the  Company  agreed  to  waive  the  forfeitures,  and  accept 
of  their  damages,  which  amount  to  901.  per  cent,  and  are  as  much  as  the 
forfeitures. 

This  is  the  first  of  the  kind  that  has  come  into  a  Court  of  Equity,  and  if  it  should 
be  admitted,  may  be  of  dangerous  consequence.  I  would  observe,  that  we  are  not 
plaintiffs  to  be  relieved  against  this  covenant,  though  the  manner  of  obtaining  it  is 
extraordinary.  After  these  gentlemen  had  been  taken  into  the  Company's  service, 
and  had  prepared  every  thing  for  their  voyage  ;  then  thej^  must  execute  this  covenant, 
or  else  be  discharged.  These  are  hard  terms  to  be  put  upon  any  man,  but  it  is  what 
the  Company  has  practised.  Then  they  are  also  to  contract  upon  what  terms  they 
are  to  receive  their  wages  ;  and  though  they  go  upon  a  trading  voyage  from  port  to 
port,  and  deliver  their  loading  ;  yet  there  is  a  covenant,  that  if  the  ship  miscarries 
in  her  return,  they  are  to  lose  their  wages.  This  covenant,  as  often  as  it  has  been 
brought  in  question,  has  been  set  aside  (1). 

[171]  The  next  thing  I  would  observe  is,  the  consideration  given  to  these  people 
for  entering  into  this  covenant,  which  is  an  undertaking  on  the  Company's  part,  that 
they  shall  not  be  subject  to  any  forfeitures  or  penalties.  That  seems  to  be  the  con- 
sideration. But  that  is  an  undertaking,  which  the  Company  cannot  pretend  to  make 
good.     And  then  the  covenant  is  without  consideration. 

Besides,  if  the  plaintiffs  are  to  have  any  benefit  of  this  covenant  in  a  Court  of 
Equity,  it  must  be  by  praying  a  specifick  performance  of  it.  And  there  is  always  a 
difference  taken,  between  a  circumstance  of  fraud  in  order  to  set  aside  a  covenant, 
and  where  there  is  room  to  decree  a  specifick  performance  of  it. 

It  is  objected,  that  a  man  may  waive  any  benefit  the  law  gives  him,  and  enter 
into  an  agreement  for  that  purpose.  To  this  I  answer,  those  agreements  have  always 
been  ill  looked  upon  in  a  Court  of  Equity.  Where  a  man  gives  a  mortgage  on  his 
estate,  with  a  covenant  not  to  bring  a  bill  to  redeem  it ;  it  cannot  be  pretended,  but 
that  notwithstanding  such  covenant,  he  may  bring  his  bill,  and  the  Court  will  decree 
a  redemption.  Nay,  though  he  confirms  it  with  an  oath,  for  so  far  Mr.  Stistead  went 
as  to  take  an  oath  from  the  mortgagor,  and  yet  in  that  case  the  Court  decreed  a 
redemption  (2).  Where  a  man  borrows  money  upon  a  mortgage,  and  covenants  that 
if  he  doth  not  pay  the  interest  yearly,  such  interest  shall  carry  interest ;  this  seems 
to  be  a  reasonable  compensation  to  the  party,  for  being  disappointed  of  the  receipt 
of  his  interest.  And  yet  a  Court  of  Equity  will  relieve  against  such  a  covenant  (3). 
Though  the  party  that  enters  into  those  covenants,  may  be  said  as  much  to  forfeit  or 
waive  the  benefit  of  a  Court  of  Equity,  as  we  have  done  in  this  case. 

We  apprehend  the  covenant  to  be  of  an  extraordinary  nature.  It  is,  that  a  man 
shall  not  make  part  of  his  defence.  That  when  he  comes  before  the  Court,  he  shall 
not  set  forth  the  truth  of  his  case.  Indeed  in  a  covenant  to  suffer  a  common  recovery, 
theie  is  an  agreement  what  defence  the  parties  shall  make  ;  but  was  it  ever  known  in 
a  Court  of  Equity,  that  a  covenant  to  strip  a  man  of  his  defence  was  allowed  1  If  you 
can  abridge  a  man  of  one  part  of  his  defence,  why  not  of  the  whole  1  If  this  is  good, 
it  may  be  carried  further,  and  you  may  have  a  covenant,  that  if  a  bill  be  brought,  the 
defendant  shall  appear  and  make  default,  and  the  bill  be  taken  pro  confesso.  And 
that  will  be  a  new  step,  and  it  will  concern  a  Court  of  Equity  to  withstand  all  such 
attempts  as  this. 

[172]  The  covenant  is,  that  he  shall  not  plead  the  penalties  and  forfeitures ;  but 
what  if  he  does  plead  1  Is  the  Court  to  pass  over  that  part,  where  he  has  pleaded 
them  ?  Will  the  Court,  upon  an  allegation  of  such  a  covenant  pass  over  the  merits 
of  a  cause'?  No,  truly,  they  will  rather  go  into  them,  in  abhorence  of  such  a 
practice. 

We  cannot  apprehend  of  what  weight  this  covenant  is  in  a  Court  of  Equity.  We 
do  not  know  what  a  Court  of  Equity  has  to  do  with  a  covenant,  unless  it  be  executory ; 
there  a  man  may  come  to  have  a  specifick  performance  of  it :  but  can  they  pray  a 
specifick  performance  of  this  covenant  ?     He  has  covenanted,  he  will  not  plead,  and 
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yet  he  has  pleaded.  Is  there  any  thing  executory  in  thi.s  1  They  may  take  what 
advantage  they  can  of  this  covenant  at  law,  but  a  Court  of  Equity  will  add  no 
weight  to  it,  especially  when  it  is  to  subject  a  man  to  a  penalty,  contrary  to  the 
business  and  intent  of  a  Court  of  Equity,  which  is  to  relieve  against  penalties  and 
forfeitures. 

The  rule  in  equity,  that  no  defendant  shall  be  compelled  to  subject  himself  to 
penalties  and  forfeitures,  is  founded  on  natural  right  and  justice.  It  is  a  rule  that 
has  been  observed  inviolably  without  exception  till  this  attempt.  Therefore  as  we 
cannot  be  acquitted  by  the  Company  from  these  forfeitures,  it  would  be  a  monstrous 
thing  for  a  Court  of  Equity  to  make  us  liable  to  them  ;  and  the  rather  in  this  case, 
l)ecause  it  is  making  a  strain,  upon  an  allegation  of  the  Company,  and  barely  upon  an 
apprehension  that  they  have  been  injured  by  the  defendants.  Whereas  it  appears  by 
the  pleadings,  that  they  never  had  a  better  voyage  or  more  profitable  return,  for  they 
made  2001.  per  cent,  profit. 

They  surmise,  that  the  goods  put  on  board  the  "  Stringer  "  galley  by  the  defendants 
were  of  great  value,  and  that  their  tonnage  would  amount  to  a  great  sura  ;  whereas  it 
appeared  upon  the  survey,  when  the  ship  arrived  in  the  river,  that  she  was  full  loaden 
with  the  Company's  goods.  So  that  their  whole  complaint  seems  to  be  conjectural 
and  groundless,  and  has  no  oath  to  support  it :  or  if  there  was  any  real  ground  for  it, 
the  plaintiffs  may  have  their  remedy  at  law.  We  do  not  come  into  this  Court  to  be 
relieved  against  this  covenant ;  but  for  the  plaintiffs  to  take  from  us  our  lawful  defence, 
and  thereby  to  subject  us  to  forfeitures  and  penalties,  there  is  no  ground  for  it ;  and 
therefore  we  hope  our  plea  shall  be  allowed. 

Sir  Thomas  Powys  contra.  In  order  to  remove  the  prejudice  which  the  defendants 
have  endeavoured  to  bring  the  Company  [173]  under,  by  representing  them  as  imposing 
or  requiring  a  very  extraordinary  covenant  from  them,  I  would  observe,  that  the  Act 
9  W.  3,  has  established  an  oath  to  be  taken  by  members  of  the  Company,  that  they 
will  not  send  to  the  East  Indies  any  goods  for  their  private  account,  contrary  to  that 
Act.  So  that  we  are  upon  an  Act  of  Parliament,  and  the  covenants  the  Company  takes 
from  their  supercargoes,  is  in  pursuance  and  execution  of  that  Act ;  and  there  is 
nothing  charged  in  this  bill  but  what  is  forbidden  by  that  Act;  for  we  ask  them,  did 
not  you  carry  more  goods  than  the  Company  allowed  1  Did  you  not,  when  you  went 
out,  make  an  agreement  with  the  "Thurston  "  galley,  that  she  should,  at  high  sea,  lay 
on  board  such  and  such  goods'?     And  so  go  on  with  the  several  parts  of  the  fraud. 

Now  as  to  the  outward  voyage,  the  Act  of  Parliament  inflicts  no  penalty,  and  only 
forbids  all  other  persons,  except  such  as  by  that  Act  may  trade,  their  servants  or 
agents.  The  defendants  are  the  agents  of  those  persons  who  may  trade  thither,  and 
not  within  the  description  of  those  who  are  by  that  Act  subjected  to  penalties  for 
exporting  goods  to  the  East-Indies.  Therefore  as  to  the  outward  voyage,  they  are 
not  within  any  of  the  penalties  of  that  Act. 

But  suppose  these  men  should  not  be  taken  (with  respect  to  these  transactions)  to 
be  agents  to  the  Company,  but  to  be  persons  within  the  Act;  yet  by  this  Act  three 
fourths  of  the  forfeitures  are  given  to  the  Company,  and  the  other  fourth  to  the 
informer  ;  and  the  Company  having  become  informers  are  intitled  to  it :  and  it  is  so 
charged  in  the  bill,  that  no  information  having  been  brought  by  any  other  person  for 
the  forfeitures,  the  Company  have  preferred  one  in  the  Exchequer. 

If  that  be  so,  we  have  three  fourths  by  the  Act,  and  the  other  fourth  as  informers, 
and  so  may  waive  all  the  forfeitures.  And  then  we  are  in  the  common  case  of  a  man 
that  sues  for  tithes,  he  may  waive  the  forfeiture,  and  bring  a  bill  for  a  discovery.  So 
a  man  may  waive  the  penalties  in  the  statute  and  have  a  discovery  what  timber  has 
been  cut.  We  therefore  apprehend,  that  as  to  the  outward  bound  voyage  we  have  a 
right  to  call  them  to  an  account ;  and  if  so,  they  must  answer  a  great  part  of  our  case, 
which  is  all  the  transactions  relating  to  this  fraud,  from  the  time  of  their  entering  into 
our  service,  till  their  return.  And  yet  the  plea  is  general,  and  covers  the  whole,  as 
well  the  outward  as  the  home  bound  voyage. 

The  home  voyage  falls  under  another  consideration.  For  the  Statute  6  Annae 
taking  notice,  that  there  had  been  great  frauds  in  breaking  bulk,  it  provides  that 
those  who  offend  in  that  manner  [174]  shall  forfeit  the  ship  and  goods  ;  one  moiety  to 
the  informer,  and  the  other  moiety  to  the  Crown.     And  that  stands  upon  the  point 
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of  the  covenant  that  has  been  spoken  to,  whether  a  man  may  not  agree,  that  he  will 
not  commit  a  fraud. 

As  to  the  case  of  a  mortgage,  it  is  in  its  own  nature  redeemable,  and  a  covenant 
contrary  to  the  nature  of  it  shall  not  be  allowed.  But  may  not  a  man  covenant  that 
he  will  not  disturb  a  purchaser?  This  covenant  is  only  to  prevent  a  fraud,  and  detect 
it  if  committed. 

And  this  agreement  is  upon  a  good  consideration,  for  it  is  the  foundation  upon 
which  the  defendant  is  let  into  so  considerable  a  profit.  The  consideration  of  the 
covenant  is,  that  the  Company  allows  them  those  profits  mentioned  in  the  bill ;  so  that 
it  is  both  a  lawful  covenant,  and  for  a  valuable  consideration. 

Then  it  is  a  covenant  that  goes  along  with  a  trust,  which  no  man  would  put  in 
another,  without  a  power  to  come  to  the  knowledge  how  it  is  discharged  ;  for  these 
dealings  lie  in  the  knowledge  of  the  defendants  only,  and  cannot  come  to  the  know- 
ledge of  the  Company,  without  a  discovery  from  the  defendants.  It  is  a  trust  to  be 
executed  on  board  a  ship,  and  at  sea ;  and  therefore  necessary  to  be  guarded  by  some 
reasonable  provision.  It  is  not  like  a  covenant  to  have  interest  upon  interest,  for  a 
man  has  a  recorapence  by  simple  interest.  And  interest  upon  interest  is  what  the 
law  will  not  allow  of.  But  this  covenant  does  not  hinder  any  man  of  his  right,  but 
only  prevents  a  fraud. 

It  is  said  a  man  has  a  right  to  plead,  but  may  not  a  man  renounce  that  right? 
He  may  in  the  case  of  tithes,  and  may  not  a  man  renounce  part  of  his  defence?  May 
not  I  take  a  covenant,  that  a  man  shall  give  a  judgment  by  default,  and  release  of 
errors?  And  may  I  not  come  into  a  Court  of  Equity  and  compel  a  performance  of 
that  covenant?  In  the  case  of  a  covenant  to  suffer  a  commom  recovery,  will  not  the 
Court  decree  a  performance  ? 

It  is  true,  that  in  ordinary  cases  a  man  has  liberty  to  plead,  where  he  may  be 
subjected  to  penalties.  But  then  a  man  may  waive  it.  And  it  is  agreeable  to  the 
known  maxims  volenti  non  fit  injuria,  and  consensus  tollit  errorem.  If  a  man  will 
waive  any  particular  manner  of  defending  himself,  why  may  he  not? 

The  case  is  no  more  than  this ;  I  have  made  an  agreement  whereby  I  am  to  be 
honest,  but  I  will  also  have  an  opportunity  to  get  more  than  I  ought.  I  have  made 
a  contract  that  is  not  [175]  convenient  for  me  to  perform,  it  is  fit  for  me  to  have  the 
profit  allowed  me  by  the  Company,  but  for  me  to  perform  my  part  of  the  covenant  is 
no  ways  convenient.  That  is  to  say,  I  have  played  the  knave,  and  therefore  it  is  not 
convenient  for  me  to  perform  this  covenant,  by  discovering  in  what  manner. 

The  question  therefore  is,  which  of  the  parties  shall  suft'er.  Shall  the  Company 
suffer,  who  have  performed  their  covenant?  Shall  they  be  stript,  and  the  defendant 
go  off  with  the  profit?  Or  shall  the  defendant  suffer  (if  he  calls  it  so)  for  his  own 
misbehaviour,  if  he  has  misbehaved  himself?  I  apprehend,  that  to  take  from  us  the 
means  of  coming  at  a  satisfaction,  is  to  take  away  the  satisfaction  itself.  He  that 
disseises  me  of  the  water  that  should  come  to  ray  mill,  disseises  me  of  my  mill. 

The  covenant  is,  that  they  shall  not  trade,  and  if  they  do,  the  Company  shall  have 
so  much  per  ton,  and  so  much  damages,  which  comes  to  901.  per  cent,  and  this  is  said 
to  be  an  extravagant  recompence.  Now  they  say,  they  have  made  2001.  per  cent, 
profit  for  the  Company  ;  and  if  so,  no  doubt  but  they  have  made  as  good  profit  for 
themselves ;  and  all  the  Company  is  to  have  is  but  901.  per  cent,  and  they  carry  off 
the  rest. 

They  say  we  may  take  our  remedy  at  law.  But  the  very  covenant  is,  that  we 
shall  have  a  satisfaction  in  this  Court.  If  we  were  to  go  to  law,  how  could  we  recover 
there?  How  could  we  prove  what  goods  they  carried  out?  Let  us  but  have  a 
discovery  of  that  here,  and  the  measure  of  the  damages  is  already  settled  between 
us.  And  this  is  the  very  point  that  was  in  view,  when  the  covenant  was  made  ;  that 
if  they  carried  out  any  such  goods,  they  should  make  such  a  recompence  as  was  agreed 
upon.  And  nothing  has  happened  since  the  covenant,  to  alter  the  nature  of  it,  as 
some  times  it  falls  out. 

It  is  very  considerable,  that  this  thing  should  lie  settled  betweeen  us  ;  for  if  this 
plea  should  stand,  it  may  he  the  overthrowing  the  Act  of  Parliament  and  the  Company 
too.  As  for  what  they  say,  that  it  is  a  new  thing ;  it  is  quite  otherwise,  it  is  the 
constant  article  they  make  with  all  their  supercargoes. 
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Parker,  Lord  Chancellor.  As  to  the  offer  made  by  the  bill  to  waive  penalties  and 
forfeitures ;  though  it  is  said  that  the  Company  have  informed  in  the  Court  of 
Exchequer,  yet  they  have  not  set  forth  the  term  wherein  the  information  was  made, 
nor  the  particulars  for  which  the  information  was.  But  the  defendant  is  to  take  their 
words,  that  there  is  such  an  information,  [176]  without  knowing  where  to  go  to 
the  record.  Where  a  man  sets  forth,  he  is  intitled  to  penalties  as  informer,  and 
waives  them ;  he  ought  not  only  to  say  that  he  has  informed,  but  to  set  it  out,  that 
it  may  appear  to  the  Court,  that  he  has  done  so.  Like  pleading  a  former  suit 
depending,  it  must  be  pleaded  so,  that  it  may  appear  to  the  Court,  of  what  term  it 
is,  and  that  it  is  for  the  same  cause. 

There  is  another  point,  which  I  think  the  plea  does  not  cover ;  for  though  the 
defendant  is  charged  to  be  concerned  in  those  facts,  yet  it  is  laid  in  the  disjunctive, 
that  the  defendants  or  some  of  thera  :  he  might  have  said,  that  he  did  not  know  that 
any  other  of  the  defendants  had  done  any  of  those  things  :  and  if  they  had  done 
them,  and  he  was  to  have  a  share  with  them  ;  yet  if  they  only  did  them,  they  only 
would  be  subject  to  the  penalties. 

As  to  the  main  point,  this  covenant  is  to  be  considered  as  relating  to  a  matter 
which  must  in  a  great  measuie  lie  in  the  defendant's  knowledge.  Therefore  it  is 
impossible  for  the  plaintiffs  to  hope  for  a  satisfaction,  if  they  cannot  get  a  discovery. 
They  may  come  to  the  knowledge  of  some  things,  but  it  is  morally  impossible  they 
should  come  to  know  all,  without  a  discovery  of  the  defendant. 

In  the  next  place,  if  the  defendant  has  been  guilty  of  a  fraud,  it  is  a  prejudice  to 
the  plaintiffs,  and  the  defendant  ought  to  make  a  recompence,  by  reason  of  that  trust 
they  put  in  him,  and  by  means  whereof  he  had  the  opportunity  of  doing  that  wrong. 
Therefore  from  the  nature  of  the  trust,  and  the  difficulty  for  the  plaintiffs  to  come 
at  the  knowledge  of  these  transactions,  it  is  reasonable  they  should  have  a  dis- 
covery. 

But  if  this  covenant  is  against  law,  it  must  not  take  place.  It  is  said  it  is  against 
the  nature  of  a  covenant,  to  restrain  a  Court  of  Justice,  and  to  strip  a  man  of  his 
defence. 

I  think  it  is  not  a  covenant  to  restrain  the  Court  from  doing  justice,  but  to  enable 
the  Court  to  do  it.  It  is  a  covenant,  that  the  truth  of  the  case,  and  the  whole  case, 
shall  be  laid  before  the  Court.  There  is  a  great  deal  of  difference  in  the  nature  of  the 
defence,  upon  an  answer,  or  upon  a  plea  :  the  plea  is  not  a  defence  to  the  justice  of 
the  cause,  but  to  the  inquiry ;  that  the  defendant  may  keep  back  part  of  the  truth 
from  the  Court.  Therefore  it  is  not  like  the  case  of  a  covenant  not  to  bring  a  bill  to 
redeem,  for  a  mortgage  is  an  estate  made  to  a  person  on  condition  to  be  void  on  pay- 
ment. If  the  money  be  not  paid,  the  estate  is  absolute  at  law ;  but  the  business  of  a 
Court  of  Equity  is,  to  let  him  in  to  redeem.  A  covenant  to  the  contrary  doth  not 
alter  [177]  the  nature  of  the  security  ;  it  still  continues  a  security  for  money  as  it  was 
before,  and  is  in  its  own  nature  redeemable.  Such  a  covenant  is  to  restrain  a  Court 
from  doing  what  is  right  and  equitable,  and  is  therefore  void. 

What  is  the  defence  in  this  case  1  It  is,  that  the  defendant  is  not  bound  to 
discover  what  will  subject  him  to  a  penalty.  It  is  insisting,  that  the  plaintiffs  have 
no  right  to  demand  that  discovery.  It  is  a  negative  privilege,  that  is  allowed  by  the 
law,  that  a  man  may,  if  he  please,  refuse  to  discover  a  matter  that  will  subject  him  to 
penalties  ;  it  is  only  a  privilege,  not  a  natural  right,  for  then  he  would  shake  that 
natural  right  whenever  he  thought  fit  to  make  such  discovery  (4).  If  a  man  will 
waive  such  a  privilege,  surely  he  may  ;  it  is  not  a  thing  prohibited  by  the  law.  But 
the  reason  why  he  is  not  obliged  to  discover,  is  a  want  of  right  in  the  other  party  to 
oblige  him  to  it.  But  if  he  will  make  a  discovery  he  may,  nor  is  any  rule  of  justice 
or  natural  right  broke  by  it.  It  is  unjust,  that  the  whole  case  should  be  laid  before 
the  Court?  If  the  party  has  not  done  anj'  thing  contrary  to  his  duty,  an  answer  can 
do  him  no  harm ;  and  why  should  not  this  Court  carry  it  so  far,  when  there  can  be  no 
prejudice,  unless  the  party  is  a  knave  ?  And  if  he  be  one,  shall  a  Court  of  Equity 
protect  him  ?  I  am  (says  he)  so  fair  in  the  matter,  that  I  will  give  you  a  right  to 
examine  me.  The  sending  them  to  law  would  be  to  no  purpose,  for  the  damages  are 
to  be  measured  by  the  goods  carried  out,  and  without  a  discovery  there  is  no  knowing 
the  quantum.     The  plea  must  be  over-ruled,  and  the  defendants  must  answer. 

K.  B.  XXII.— 15* 
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DoMiNus  Rex  vers.  Inhabitantes  Civitatis  Norwici. 

[See  E.  V.  Inhabitants  of  Southampton,  1886,  17  Q.  B.  D.  438 ;  see  also  19  Q.  B.  D.  590.] 

The  King,  by  letters  patents,  may  enlarge  the  boundaries  of  a  city.     B.  R.  has 
concurrent  jurisdiction  with  the  sessions  about  repairing  bridges. 

Information  for  not  repairing  three  publick  bridges  called  Harford  Bridges,  lying 
within  the  county  of  the  City  of  Norwich,  leading  from  the  market-cross  to  Ipswich  ; 
and  sets  out  that  they  are  out  of  repair,  and  that  it  cannot  be  found  that  any  person 
or  body  politick  is  bound  by  tenure  or  otherwise  to  repair  them,  and  therefore  the 
inhabitants  of  the  county  of  the  city  are  bound  by  the  statute  :  notwithstanding 
which  they  have  not  lepaired  them,  but  suffer  them  to  continue  in  decay. 

Jacob  Robins  and  Samuel  Fremoult,  two  of  the  inhabitants  of  the  city  and  county 
of  the  city,  come  in  the  name  of  all  the  inhabitants  of  the  city,  and  plead  not  guilty. 
Then  the  record  takes  notice  by  way  of  suggestion,  that  the  question  is  between  the 
citizens  of  Norwich  and  the  inhabitants  of  the  county  of  Norfolk,  and  they  being 
interested,  there  can  be  no  indifferent  trial  [178]  had  there,  and  Suffolk  being  in  the'next 
county,  the  venire  is  awarded  thither :  and  at  the  trial  the  jury  find  this  special 
verdict. 

That  the  City  of  Norwich  is  an  ancient  city,  and  has  been,  time  out  of  mind,  a 
county  of  itself,  distinct  from  the  county  of  Norfolk.  That  the  three  britlges  were, 
at  the  time  of  making  the  statute  22  H.  8,  c.  5,  within  the  county  of  Norfolk,  and  not 
within  the  county  of  the  City  of  Norwich.  That  Philip  and  Mary,  1  April,  second  of 
their  reign,  reciting  the  many  inconveniences  which  had  happened  by  not  knowing 
the  true  bounds  and  limits  of  the  county  of  the  city,  severed  such  an  extent  of  ground 
from  the  county  of  Norfolk,  and  annexed  it  to  the  city.  That  the  three  bridges  are 
within  the  annexed  boundaries,  which  are  made  to  extend  usque  ad  Harford  Bridge, 
which  is  the  farthest  of  the  three.  That  they  are  publick  bridges,  and  no  particular 
person  bound  to  repair  them.  That  they  are  out  of  repair :  but  whether  the  inhabi- 
tants of  the  county  of  the  city  are  bound  to  repair  them,  is  the  doubt  of  the  jury, 
upon  which  they  pray  the  advice  of  the  Court.     Et  si,  &c. 

Reynolds  Serjeant  pro  rege  made  three  points.  1.  Whether  the  King  can  make 
a  county  of  a  city,  or  enlarge  the  boundaries  of  a  prescriptive  city,  and  make  the 
enlargements  parcel  of  it.  2.  Admitting  he  may,  whether  the  enlarged  part  shall  be 
considered  as  parcel  of  the  old  city,  so  as  to  charge  them  with  repairing  within  the 
22  H.  8.  3.  Whether  in  this  case  the  farthest  bridge  be  within  the  bounds  of  the 
enlargements. 

1.  As  to  the  first  question,  there  is  no  doubt,  but  that  the  King  may  enlarge  the 
boundaries  of  any  city.  Most  of  the  cities  of  England  are  instances  of  the  execution 
of  such  a  power,  and  it  has  been  generally  done  by  charter,  which  was  esteemed 
sufficient  without  an  Act  of  Parliament.  This  City  of  Norwich  was  so  made  at  one 
time  or  other,  for  in  Bradley's  Treatise  of  Cities  and  Boroughs  it  is  mentioned  as  a 
borough,  and  part  of  the  county  of  Norfolk.  Henry  the  Seventh  made  Chester  a 
county  of  itself,  as  appears  by  4  Inst.  215.     4  Co.  33  a. 

2.  Taking  it  then,  that  the  King  can  enlarge  any  city,  the  ne.xt  question  is,  where 
the  charge  of  repairing  bridges  within  such  enlargement  lies.  The  statute  lays  no 
absolute  chaige,  till  the  bridges  are  in  decay  ;  so  that  when  the  statute  was  made, 
though  these  bridges  were  within  the  county  of  Norfolk,  yet  as  they  were  not  in 
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decay,  the  statute  had  no  operation  upon  them,  before  they  were  annexed  to  the  City 
of  Norwich.  If  an  hundred  were  to  be  made  at  this  day,  the  Statute  of  Hue  and  Cry 
would  take  place  within  it.  So  the  prerogative  of  the  King  in  collating  [179]  to  a 
benefice  void  by  the  promotioti  of  the  incumbent  to  a  bishoprick  extends  to  a  new 
created  parish,  as  was  resolved  in  Dr.  Birch's  case  in  Shower  («),  where  there  are  many 
instances  of  this  nature. 

3.  The  third  point  is,  whether  one  of  the  bridges  be  within  the  annexed  bounds  ; 
the  words  are  usque  ad  pontem  de  Harford  ad  exteriorem  partem  rivi ;  and  that  will 
take  it  in.  There  is  a  great  difference,  where  usque  ad  is  used  to  terminate  a  way, 
and  where  it  is  only  used  as  a  mark  or  designation  of  any  conspicuous  place.  Colvin 
in  his  Lexicon  Juridicum,  says  usque  ad  is  sometimes  inclusionis  nota. 

It  is  objected,  that  the  defendants  having  pleaded  the  general  issue  could  give 
nothing  in  evidence,  but  that  the  bridges  are  in  repair;  and  therefore  that  the  trial 
should  have  been  in  Norfolk.     To  this  I  answer,  that  generally  it  is  so,  as  2  Lev.  112. 

1  Sid.  140.  I  Keb.  498.  1  Mod.  112.  3  Keb.  301,  because  prima  facie  the  iuhabi- 
tants  are  chargeable  ;  and  if  they  would  discharge  themselves,  they  must  do  it  by 
special  pleading,  and  not  upon  the  general  issue,  for  the  charge  on  the  inhabitants  is 
a  common  law  charge,  2  Inst.  701.  1  Vent.  2.56.  But  these  defendants  were  not 
chargeable  de  comniuni  jure,  but  the  county  of  Norfolk  was  ;  so  that  they  are  not 
obliged  to  find  out  who  ought  to  repair,  as  they  are  when  prima  facie  the  charge  lies 
upon  them.  They  might  contest  the  right  with  the  county  of  Norfolk  upon  the 
general  issue  (as  indeed  they  did)  and  therefore  it  was  proper  to  carry  it  into  Suffolk, 
the  next  county.  Vaugh.  303.  2  Roll.  Abr.  576.  Cro.  Eliz.  664.  Gob.  420. 
Palm.  100. 

Raby  contra.  This  information  is  grounded  upon  the  statute,  now  the  statute 
gives  the  jurisdiction  to  the  sessions,  and  where  a  statute  prescribes  a  particular 
method,  that  must  be  followed.     Cro.  Jac.  643.     2  Roll.   Rep.  398.     4  Mod.   144. 

2  Inst.  702,  704. 

2.  The  city  and  county  of  the  city  must  be  taken  to  be  distinct ;  and  if  so,  then 
the  citizens  only  have  appeared,  for  the  appearance  is  in  nomine  omnium  inhabitaiitium 
Civit'  Norwici,  and  then  the  issue  is  not  well  joined. 

3.  It  is  a  mis-trial,  it  should  have  been  in  Norfolk.  That  is  the  next  county,  and 
intirely  disinterested  ;  for  the  only  question  on  this  issue  is,  whether  the  bridges 
be  in  repair,  for  that  only  can  be  given  in  evidence  on  not  guilty.  1  Vent.  256. 
1  Mod.  112.  And  on  the  record  it  appears  not  to  be  a  trial  in  the  next  county  ;  for 
the  venire  is  awarded  to  Suffolk  as  the  next  county,  [180]  Norfolk  excepted,  and  there 
the  trial  should  have  been.  1  Inst.  125,  155.  1  Roll.  Rep.  28.  Dy.  279.  2  Roll.  Abr. 
596,  597. 

I  agree,  the  King  may  annex  land  to  a  city  or  county  in  point  of  jurisdiction,  but 
not  in  point  of  charge  ;  for  as  to  that  it  still  continues  parcel  of  the  old  county. 
Usque  ad  is  exclusive  of  one  of  the  bridges.  As  if  I  prescribe  for  common  usque  ad 
Michaelmas-Day,  I  have  no  right  of  common  upon  Michaelmas-Day. 

Reynolds  replied.  The  charge  to  repair  is  at  common  law,  and  upon  that  this 
information  is  founded.  The  statute  gives  a  concurrent,  but  not  an  exclusive  juris- 
diction, for  here  are  no  negative  words,  nor  is  this  a  new  offence  made  by  the  statute, 
and  upon  those  grounds  it  is  that  the  cases  went.  As  to  the  fault  in  the  appearance, 
which  was  designed  as  a  trick,  the  inhabitants  of  the  city  and  of  the  county  of  the 
city  are  all  one,  for  they  are  commensurate.  It  is  absurd  to  say  the  jurisdiction  of  the 
county  shall  be  abridged  in  point  of  interest,  and  not  in  point  of  charge.  The  city 
has  the  land  annexed  to  them,  et  transit  cum  onere. 

C.  J.  They  who  are  not  chargeable  of  common  right,  may  discharge  themselves 
upon  not  guilty  :  and  if  so,  the  trial  was  well  in  Suffolk.  If  they  could  only  give 
reparation  in  evidence,  then  it  ought  to  have  been  in  Norfolk.  There  is  no  doubt 
but  the  information  lies  in  this  case ;  and  as  to  the  appearance,  we  may  take  them  to 
be  the  same  persons.  It  seems  to  me  that  the  farthest  bridge  is  included,  for  it 
extends  ad  exteriorem  partem  rivi.  There  is  nothing  in  that  notion  about  distinguish- 
ing between  jurisdiction  and  charge,  for  certainly  both  must  go  together. 

Eyre  J.  inclined,  that  the  trial  was  right  in  Suffolk,  upon  the  distinction  taken  by 
Ueynolds.     Sed  adjournatur  to  be  further  argued.     And  at  another  day. 
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Reeve  pro  Rege.  First  exception :  That  no  information  lies  in  B.  R.  because  the 
22  H.  8,  gives  the  jurisdiction  to  four  justices.  Cro.  Jac.  643.  2  Roll.  Rep.  398. 
4  Mod.  144.  Answer.  I  agree  those  cases,  for  there  the  statute  makes  a  new  offence, 
and  chalks  out  a  particular  method  ;  but  this  was  an  offence  at  common  law,  and  the 
statute  does  not  give  an  exclusive,  but  only  a  concurrent  jurisdiction.  Here  are  no 
negative  words,  though  if  there  were,  it  has  been  held  that  negative  words  shall  not 
take  away  the  jurisdiction  of  this  Court.     1  Sid.  359.     2  Keb.  340.     11  Co.  64. 

[181]  Second  exception.  They  say  this  cannot  be  taken  to  be  an  information  at 
common  law,  because  it  lays,  that  the  defendants  debent  reparare  virtute,  &c.  and 
concludes  contra  forraam  statuti.  Answer.  Such  a  conclusion  will  not  make  it  an 
information  upon  the  statute  ;  for  nothing  is  here  alledged,  but  what  the  common  law 
said  before  ;  and  so  it  has  been  resolved  Cro.  El.  148.  Cro.  Car.  340.  2  Roll.  Abr.  82, 
pi.  6.  If  a  statute  should  add  circumstances  to  a  common  law  offence,  yet  the  indict- 
ment need  not  conclude  contra  formam  statuti.     1  Vent.  13.     1  Sid.  409.     2  Keb.  479. 

Third  exception.  The  information  is  against  the  inhabitants  of  the  county  of  the 
city,  and  the  appearance  for  those  of  the  city  only.  Answer.  Throughout  the  whole 
record  the  inhabitants  of  the  city  and  county  of  the  city  are  taken  notice  of  to  be  the 
same.  The  bounds  of  the  city  and  county  of  the  city  are  generally  the  same.  1  Roll. 
Abr.  803,  pi.  6. 

These  are  all  the  exceptions  taken  to  the  information  and  proceedings.  I  come 
now  to  the  special  verdict,  upon  which  two  points  have  been  raised. 

1.  Whether  these  bridges  are  within  the  annexed  boundaries,  for  the  defendants 
say  that  usque  being  terminus  ad  quem,  and  a,  terminus  a  quo,  all  the  bridges  are 
excluded.  There  can  be  no  dispute  but  that  two  of  the  bridges  are  included.  The 
question  turns  upon  the  third,  usque  ad  pontem  de  Harford  ad  exteriorem  partem 
rivi  :  this  usque  ad  is  only  used  to  shew  the  circumference,  for  the  other  words  take 
in  the  river.  Now  if  it  be  taken  exclusively,  then  the  whole  breadth  of  the  bridge 
all  round  must  be  excluded  :  words  have  been  taken  inclusively  according  to  the 
subject  matter.  5  Co.  7,  103,  111.  6  Co.  62,  67.  1  Vent.  292.  3  Keb.  594. 
3  Leon.  211.     The  bridges  were  only  mentioned  as  notorious  places. 

2.  They  say  here  is  a  mis-trial,  for  on  not  guilty  the  defendants  could  give  nothing 
in  evidence,  but  that  the  bridges  are  in  repair,  and  therefore  the  trial  should  have 
been  in  Norfolk.  Answer.  Defendants  by  not  denying  our  suggestion,  have  admitted 
the  question  to  be,  whether  the  city  or  county  ought  to  repair.  The  cases  cited  of 
the  other  side  are  only,  that  the  person  chargeable  de  communi  jure  shall  not  give 
evidence,  that  another  is  bound  ratione  tenurse,  but  that  is  not  our  case.  If  a  parish 
be  indicted  for  not  repairing  a  highway,  you  must  prove  it  to  be  a  highway,  that  it 
lies  within  the  parish  and  that  it  is  out  of  repair;  and  if  there  be  a  failure  in  either 
of  these,  the  de-[182]-fendants  must  be  acquitted.  9  H.  6,  62.  Bro.  General  Issue 
52,  53,  94.     34  H.  6,  43.     Show.  270. 

Branthwayte  Serjeant  contra.  I  shall  speak  only  to  the  point  of  the  mis-trial,  and 
upon  the  information. 

As  to  the  first :  no  admission  of  the  parties  can  alter  the  law.  It  must  appear  to 
the  Court,  that  the  question  is  of  such  a  nature,  as  to  draw  the  trial  out  of  the  proper 
county.  2  Cro.  597.  Hardr.  311.  Here  the  only  question  is,  whether  the  city  of 
Norwich  is  bound  to  repair,  for  they  cannot  throw  it  any  where  else,  without  special 
pleading.     3  Keb.  301.    1  Mod.  112.     3  Keb.  370.     2  Roll.  Abr.  597,  pi.  1. 

Secondly,  I  agree  the  information  would  have  laid  as  at  common  law,  if  that 
method  had  been  pursued  ;  but  here  they  make  it  a  statute  ofl'ence,  and  therefore  they 
ought  to  have  pursued  the  statute  remedy. 

The  whole  Court  were  unanimous  for  the  King  upon  all  the  points,  but  the  mis- 
trial. As  to  which  the  C.  J.  Powys  and  Eyre  were  of  opinion,  it  was  well  in  SufVolk  : 
for  the  question  natuially  arises,  whether  the  bridges  are  in  Norfolk  or  Norwich  ;  and 
the  result  of  that  is,  that  either  the  one  or  the  other  is  bound  to  repair  ;  and  not 
guilty  puts  all  in  issue  :  there  was  no  other  way  to  make  this  appear  upon  record, 
but  by  suggestion  ;  which  not  being  denied,  it  is  as  well  as  if  it  had  appeared  by 
special  pleading.  And  it  shall  not  be  in  the  power  of  the  defendants,  to  disappoint 
the  King  of  a  proper  trial,  by  their  refusing  to  plead  specially.  Fortescue  J.  contra, 
thought  the  right  ought  not  to  be  tried  in  this  issue.     Et  sic  adjournatur. 
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The  cause  came  now  to  be  spoke  to  upon  the  single  point  of  the  rais-trial. 

Cheshyre  Serjeant  pro  Rege.  The  defendants  in  this  case  might  put  us  to  prove, 
in  what  county  these  bridges  lie  ;  and  then  the  right  of  repair  is  a  consequence, 
wherefore  the  trial  is  right  in  Suffolk.  They  could  not  safely  plead  the  special  matter, 
because  it  will  amount  to  the  general  issue,  and  so  be  demurrable.  .34  H.  6,  28,  43. 
Bro.  Issue  53.  18  H.  6,  21.  Fitzh.  Action  sur  Stat.  4.  19H.  8,  9.  2  Roll.  Abr.  683. 
The  defendants  might  have  proved  these  to  be  private  bridges  on  not  guilty. 
1  Vent.  2.56.  The  resolution  of  the  case  of  Tlie  (b)  King  v.  Inhah.  Hornsey  was 
contrary  to  the  opinion  of  Holt  C.J.  in  Show.  270,  for  Eyre,  Dolbin  and  Gregory 
denied  the  distinction,  though  the  reporter  takes  no  notice  of  it.  Mich.  8  W.  3, 
Rex  V.  Inhab.  Ireton.  [183]  The  reason  of  this  suggestion  was  to  prevent  delay,  and 
is  therefore  to  be  favoured,  since  it  hinders  the  defendant  from  challenging.  If  he 
confesses  (as  he  has  done  here)  the  truth  of  the  suggestion  ;  then  he  is  estopped  :  if 
he  denies  it,  that  denial  is  entered  of  record,  and  after  that  he  shall  never  come  and 
alledge  that  matter  as  a  fault.  There  is  no  other  way  to  come  at  the  truth  of  this 
fact,  but  by  putting  him  to  confess  or  deny  it,  for  it  is  not  a  matter  issuable,  Tri.  per 
Pais  140.  Plow.  74  b.  10  H.  6,  .54.  14  H.  6,  2.  Nient  dedire  amounts  to  a  con- 
fession, though  it  does  not  go  on,  fore  verum  coiicedit,  as  some  of  the  entries  are  : 
this  confession  is  as  much  an  estoppel,  as  in  Salk.  310,  where  an  executor  suffered 
judgment  by  default,  and  then  was  estopped  to  say  he  had  no  assets. 

Pengelly  Serjeant  contra.  The  matter  of  this  suggestion  does  not  warratit  the 
award  of  the  venire  into  Suffolk.  It  is  not  averred  the  county  of  Norfolk  is  con- 
cerned, but  only  by  way  of  conclusion,  ideoque,  vvhich  is  not  supported  by  the 
premisses.  I  agree  the  situation  might  have  beeii  contested  at  the  trial.  The  Court 
might  have  refused  this  suggestion,  as  was  done  in  Delme's  aise.  So  2  Roll.  Abr.  .597, 
pi.  1,  if  the  jury  had  come  out  of  Norfolk,  we  could  not  have  challenged  the  array. 
Hard.  311.  Case  for  disturbing  the  plaintiff  in  taking  the  profits  of  a  Judge  of  the 
Sheriff's  Court  in  London  :  on  not  guilty,  it  was  suggested,  that  the  office  was  grant- 
able  by  the  mayor  and  aldermen,  and  prayed  the  venire  to  the  next  county.  But 
Hale  C.J.  refused  to  award  it,  because  it  did  not  appear  by  necessary  collection  from 
the  record,  that  the  title  of  the  mayor  and  aldermen  to  fill  up  this  place  would  come 
in  question.  Though  the  situation  may  come  in  question,  yet  that  does  not  determine 
the  right ;  for  the  defendants  will  be  acquitted  without  trying  the  right,  so  that  is 
not  a  matter  within  the  extent  of  this  suggestion.  Besides,  this  is  of  a  matter  of  law, 
whereas  suggestions  should  be  of  matters  of  fact  only.  Co.  Ent.  59,  60.  2  Rol. 
Abr.  597,  pi.  8.  1  Vent.  58,  90.  Quo  Warranto  28.  Nient  dedire  alone  is  not  a 
confession.     Cro.  Jac.  547.     Dy.  367,  pi.  40. 

C.  J.  Since  it  is  admitted,  the  situation  may  come  in  question  ;  that  will  by  way  of 
consequence  determine  the  other  point,  who  ought  to  repair ;  and  therefore  the  trial 
could  not  be  in  Norfolk.  I  take  nient  dedire  to  be  as  much  a  confession,  as  cognovit 
actionem.  The  matter  of  law  in  the  suggestion  arises  necessarily  out  of  the  matter  of 
fact,  and  without  it,  would  not  be  compleat.  To  which  Powys  J.  agreed.  Et  per 
Eyre  J.  On  not  guilty,  the  defendant  may  controvert  every  thing  the  prosecutor  is 
bound  to  prove.  He  is  bound  to  prove,  where  the  bridges  lie,  and  therefore  Norfolk 
was  an  improper  county.  If  a  man  would  discharge  [184]  himself  upon  a  particular 
account,  he  must  plead  it  specially  ;  but  not  where  the  common  right  is  his  defence. 
If  a  man  is  charged  to  repair  ratione  tenure,  he  may  throw  it  upon  the  parish  by  the 
general  issue.  The  same  suggestion  was  made  in  Sir  Pdcluird  Onslow's  case,  and  no 
exception  taken.  There  is  judgment  entered  in  that  case  of  Hornsey,  Pas.  2  W.  & 
M.  Rot.  31,  and  in  the  debate,  as  I  find  in  my  notes,  Holt  C.J.  said,  the  defendants 
might  shew  it  not  to  be  a  highway. 

Fortescue  J.  thought,  parcel  or  not  parcel,  could  not  be  given  in  evidence  on  not 
guilty  :  for  1  Mod.  112,  Hale  C.J.  said,  not  guilty  goes  only  to  the  repair  or  not; 
so  that  as  to  all  other  questions  the  defendant  must  plead  specially.  And  Parker  C.J. 
held  so,  Mich.  10  Ann.     There  being  three  Judges  to  one,  judicium  pro  Rege. 

(a)  1  Show.  413. 

(J)  Fort.  254.    4  Mod.  38.     12  Mod.  13.     Holt  338. 
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[185]    Trinity  Term,  5  Georgii  Eegis.     In  B.  R. 

Sit-  John  Pratt,  Knt.,  Lord  Chief  Justice.  Sir  Littleton  Powys,  Knt.,  Sir  Robert 
Eyre,  Knt,  Sir  John  Fortescue  Aland,  Knt.,  Justices.  Nicholas  Lechniere,  Esquire, 
Attorney  General.     Sir  William  Thompson,  Knt.,  Solicitor  General. 

DoMiNUS  Rex  vers.  NixoN. 

Information  not  to  be  quashed  on  motion.  And  held  so  by  Holt  C.J.  Hil.  8  W.  3, 
Rex  V.  G-regory,  to  be  quashed.  1  Salk.  372,  and  he  affirmed,  the  information  in 
Fountain's  case,  1  Sid.  152,  was  denied. 

The  Court  refused  to  quash  an  information  upon  motion,  which  had  been  exhibited 
by  rule  of  Court;  Eyre  J.  observing,  that  such  informations  are  amendable  (1). 
1  Sid.  252,  54. 

(1)  Post,  871,  Rex  v.  Charles-worth. 

DoMiNus  Rex  vers.  Jones. 

Attachment  absolute  on  first  motion,  and  sheriff  ordered  to  take  posse. 

The  defendant  having  treated  the  process  of  the  Court  contemptuously,  an 
attachment  went  against  him,  without  a  rule  to  shew  cause,  (according  to  Salk.  84) 
and  there  being  intimations  that  he  relied  on  the  assistance  of  his  fellow  workmen 
to  rescue  him,  the  Court  sent  for  the  Sheriff  of  Middlesex  into  Court,  and  ordered 
him  to  take  a  sufficient  force. 

[186]    Between  the  Parishes  of  New  Windsor  and  White  Waltham. 

Certificate  concludes  the  parish   that  gives  it  as  to  all  facts  therein  mentioned  (1). 
Cas.  of  Sett,  and  Rem.  p.  91,  No.  124.     Fort.  304.     Foley  197,  S.  C. 

John  Pissey,  being  legally  settled  in  the  parish  of  White  Waltham,  where  he  had 
lived  two  years  with  a  woman  who  was  reputed  his  wife,  went  with  a  certificate  from 
White  Waltham,  owning  them  as  man  and  wife,  into  the  parish  of  New  Windsor, 
where  they  had  six  children.  Then  the  man  dies,  and  the  woman  swearing  they 
had  never  been  married,  the  justices  adjudge  the  children  to  be  bastards,  and  settled 
in  New  Windsor  where  they  were  born. 

Keeve  moved  to  quash  the  order,  because  the  evidence  of  the  mother  ought  not 
to  be  admitted,  and  because  the  certificate  was  conclusive  to  the  parish  of  White 
Waltham,  to  say  they  were  not  man  and  wife.  For  as  no  parish  can  refuse  a  certificate- 
man,  therefore  whatever  is  the  import  of  that  certificate  must  be  binding,  else  it  would 
be  hard  to  get  rid  of  such  people. 

Yorke  contra.  It  is  a  rule,  that  bastards  are  settled  where  born  ;  and  I  believe  it 
will  not  be  pretended,  that  the  bastard  of  a  certificate-man  can  be  sent  back  with  him. 
But  the  only  question  will  be,  whether  the  legitimacy  of  the  marriage  could  come  in 
question  at  the  sessions.  As  to  the  exception  about  the  mother's  evidence,  I  take  it 
not  to  be  material  in  this  Court,  what  evidence  the  sessions  went  upon.  If  the 
justices  give  an  insufficient  reason  for  their  adjudication,  yet  that  is  no  ground  to 
quash  the  order.  Their  adjudication,  that  such  a  place  is  the  place  of  the  last  legal 
settlement,  is  conclusive  to  this  Court,  though  they  shew  in  the  face  of  the  order  an 
act  which  in  law  will  not  gain  a  settlement ;  for  they,  and  they  only,  are  judges  of 
the  fact,  and  this  Court  only  declares  the  law  arising  from  that  fact.  If  a  jury  finds 
not  only  the  fact,  but  the  evidence  of  it ;  yet  you  put  the  evidence  out  of  the  case, 
without  determining  whether  it  be  sufficient  or  not,  and  adjudge  upon  the  fact  only. 
The  mother's  evidence  is  good,  for  she  is  a  stranger  quoad  the  parish.     Salk.  478. 

As  to  the  certificate,  that  cannot  enure  by  estoppel  as  a  deed.  The  sessions  are 
quasi  a  jury,  and  not  bound  by  esto])pels.  4  Co.  53  b.  Salk.  276.  Adjournatur ; 
and  the  last  day  of  the  term  the  Chief  Justice  delivered  the  opinion  of  the  Court. 
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C.  J.  We  are  all  of  opinion,  that  the  certificate  is  conclusive  to  the  parish  of  White 
AValthara,  and  they  are  not  to  be  admitted  [187]  to  dispute  the  validity  of  the 
marriage,  and  therefore  the  six  children,  being  actually  chargeable  to  New  Windsor, 
must  be  sent  back  to  White  Waltham.  There  is  no  doubt  but  the  bastard  of  a 
certificate-man  is  settled  in  the  place  of  his  birth,  for  he  is  not  such  an  issue  as  will 
follow  the  settlement  of  his  father  or  mother,  neither  is  he  his  or  her  child  within  the 
intention  of  the  statute,  so  as  to  be  sent  back  with  the  parent. 

(1)  Vide  Rex  v.  Headcorn,  post,  1233.     Bur.  S.  C.  253,  S.  P. 


DoMiNUS  Rex  vers.  Corrock. 
Sufficient  to  charge  a  man  to  repair,  ratione  tenuraj,  without  suae. 

Indictment  for  not  repairing  a  highway,  which  the  defendant  was  obliged  to  do 
ratione  tenure  of  a  certain  house,  which  in  another  place  is  mentioned  to  be  the 
mansion-house  of  the  defendant. 

Yorke  objected,  that  by  5  H.  7,  3,  it  appears  that  the  occupier  and  not  the  owner 
is  chargeable  to  repairs  of  the  highway,  and  therefore  the  indictment  should  have 
been  ratione  tenuras  suae,  for  it  may  be  this  house  is  let  to  another,  and  cited  Noy,  93. 
Lat.  206. 

Et  per  Curiam,  (upon  consideration)  there  is  no  necessity  to  lay  it  so,  for  ratione 
tenursB  implies  it  to  be  such  a  tenure,  as  makes  him  chargeable.  And  so  it  was  held 
1  Vent.  331,  Rex  v.  Fansliaw,  which  is  entered  Mich.  29  Car.  2,  Rot.  12.  There  he 
was  charged  ratione  tenura3  quorundam  terrarum  et  tenemeiitorum,  and  the  exception 
was  taken,  for  want  of  suorura,  and  the  indictment  held  well  enough.  But  if  it  were 
necessary  to  say  suae,  we  think  it  is  implicitly  averred,  by  calling  it  afterwards  his 
mansion-house ;  so  quacunque  via  data,  the  indictment  is  well  enough. 


Aegyle  vers.  Hunt. 

No  prohibition  after  sentence,  though  word  whore  appears  to  be  spoke  in  London. 
Fort.  347,  S.  C.     Cited  3  Atk.  52.     And.  7,  305.     See  4  Vin.  Abr.  11. 

Libel  in  the  Spiritual  Court  for  the  word  whore,  which  upon  the  face  of  the  libel 
appeared  to  have  been  spoken  in  London,  and  after  sentence  Corbet  moved  for 
a  prohibition,  because  the  defect  of  jurisdiction  appeared  in  the  libel  itself,  and  the 
Court  will  judicially  take  notice  of  the  custom  of  London,  where  an  action  lies  for  the 
word  whore.  Show.  301,  331.  1  Roll.  Abr.  550.  2  Roll.  Abr.  69.  1  Lev.  116. 
Sty.  69.  1  List.  96  b.  Ketelby  contra.  It  is  now  too  late,  and  it  should  have  been 
pleaded  below.  Lutw.  1023.  Et  per  Curiam,  the  rule  is,  that  you  shall  never  alledge 
matter  dehors  the  libel  as  a  ground  for  a  prohibition  after  sentence,  but  the  foundation 
of  our  granting  it  must  arise  out  of  the  libel  itself  in  defect  of  ju-[188]-risdiction. 
And  if  there  be  a  defect  of  jurisdiction  appearing  in  the  libel,  then  the  party  never 
comes  too  late,  for  the  sentence  and  all  other  proceedings  are  a  mere  nullity  (1).  But 
where  the  Spiritual  Court  has  an  original  jurisdiction,  which  is  to  be  taken  from  them 
upon  account  of  some  matter  arising  in  the  suit,  as  for  defect  of  trial ;  there  after 
sentence  the  party  shall  never  have  a  prohibition,  because  he  himself  has  acquiesced 
in  their  manner  of  trial,  which  is  a  waiver  of  the  benefit  of  a  common  law  trial.  It 
is  true,  these  words  appear  to  be  spoke  in  London,  but  how  does  the  custom  of  London 
appear  to  us?  There  is  nothing  of  that  in  the  libel,  and  though  we  have  such  a  private 
knowledge  of  it,  that  upon  motion  we  do  not  put  the  party  to  produce  an  affidavit, 
because  the  other  side  never  disputes  it ;  yet  we  eaimot  judicially  take  notice  of  it, 
and  if  any  body  will  insist  on  an  affidavit,  we  must  have  it  in  every  case  (2).  It  was 
never  known,  that  the  Court  judicially  takes  notice  of  private  customs,  but  they  are 
always  specially  returned.  Mich.  9  Ann.  Stone  v.  Fotvler.  There  was  a  prescription 
for  the  parishioners  to  repair  the  fences  of  the  church-yard,  and  after  sentence  they 
came  and  suggested,  that  the  rector  was  bound  to  those  repairs,  and  that  the  Spiritual 
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Court,  in  as  much  as  the  prescription  was  not  admitted,  had  no  power  to  proceed ; 
but  the  Court  held  they  came  too  late  after  sentence  (3).     A  prohibition  was  denied. 

(1)  Smith  V.  Langley,  Cas.  temp.  Hard.  317.  Head  ei  Ux'  v.  Winter,  Bunb.  312. 
Pazton  V.  Knight,  1  Burr.  314.     Full  v.  Hutching,  Cowp.  422. 

(2)  Hartop  v.  Hoare,  post,  1187.  Surby  et  Ux'  v.  York,  And.  7.  Hinds  v.  Thompson, 
ib.  299.  Driver  v.  Driver,  ib.  304.  Theyer  v.  Eastwick,  4  Burr.  2032.  Buggin  v. 
Bennet,  ib.  203.5.     Caton  v.  Burton,  Cowp.  330. 

(3)  Vide  Cook  v.  Wingjield,  post,  5.55.  Fort.  347.  Buggin  v.  Bennet,  4  Burr.  2033. 
Full  V.  Hutchins,  Cowp.  422.  Blarquire  v.  Hawkins,  Doug.  364.  But  it  is  there  laid 
down,  that  where  a  custom  of  London  has  been  once  certified,  the  Court  must  take 
notice  of  it,  and  need  not  have  it  certified  over  again. 


Bellew  vers.  Aylmer. 

In  scire  facias  against  executor,  no  costs.     Sayer's  Law  of  Costs  165.     What  judgment 
may  be  reversed  in  toto,  and  what  in  part  only. 

In  a  scire  facias  against  an  executor,  execution  was  awarded,  and  then  the  record 
went  on  with  a  consideratum  est  etiam,  that  the  plaintiff  should  have  costs.  It  was 
admitted,  that  the  8  &  9  W.  3,  c.  10,  which  gives  costs  on  a  scire  facias,  does  not 
extend  to  executors,  and  therefore  the  judgment  for  costs  was  erroneous.  But  then 
it  came  to  be  the  question,  whether  the  Court  should  reverse  the  whole  judgment,  or 
only  quoad  the  costs.  And  Fazakerley  for  the  executor  insisted  to  have  it  reversed 
in  toto,  for  that  it  was  one  intire  judgment,  on  which  they  could  not  have  several 
executions.  Cro.  Eliz.  162.  There  were  damages  given  to  the  Crown  in  a  quare 
impedit,  and  the  judgment  reversed  in  toto.  So  is  1  Leon.  149.  Allen  74.  If  one 
defendant  dies,  and  judgment  is  against  all ;  it  must  be  intirely  reversed.  1  Roll.  Abr. 
775,  pi.  2.  2  Keb.  696.  1  Roll.  Abr.  775,  pi.  4.  1  Vent.  27,  39.  Cro.  Car.  471. 
Salk.  24. 

Reeve  contra.  If  the  record  had  stopped  at  the  awarding  of  execution,  no  doubt 
but  all  would  have  been  well  enough.  And  then  when  it  goes  on  with  a  consideratum 
est  etiam,  that  is  a  distinct  independent  judgment,  and  may  be  reversed  without 
affecting  the  other.  If  part  of  the  words  laid  are  not  actionable,  and  several  damages 
are  given,  judgment  shall  be  reversed  in  part  only.  Hob.  6  (sed  vide  Salk.  24,  that 
case  denied  for  [189]  law).  2  Cro.  343.  Moor  708.  Cro.  El.  538.  I  agree  the  case 
in  Hob.  is  denied  in  2  Cro.  424.  But  the  reason  on  which  it  was  denied  doth  not 
impeach  the  authority  of  it  as  to  my  present  purpose  in  this  case,  where  there  are  two 
different  judgments.  1  Roll.  Abr.  776,  pi.  7.  5  Co.  58.  As  to  the  case  Salk.  24, 
my  report  differs  from  it,  for  I  took  the  damages  to  be  several,  but  he  reports  them 
to  be  entire. 

Per  Curiam  :  Consideratum  est  etiam  does  not  disjoin  it  at  all.  If  a  man  declares 
for  two  ten  pounds,  it  is  the  same  thing  whether  the  judgment  be  entire  for  201.  or 
several,  for  each  101.     Adjournatur. 

And  Hil.  7  Geo.  without  farther  argument  it  was  reversed  as  to  costs,  and  affirmed 
pro  residuo,  on  the  authority  of  Gircn  v.  JFaller,  Hil.  13  W.  3,  Rot.  20,  and  adjudged 
in  B.  R.  Trin.  2  Ann.  on  error  out  of  Ireland  ;  it  was  reversed  as  to  costs,  and  affirmed 
as  to  the  rest  (1). 

(1)  Henriques  V.  Dutch  JFest-India  Company,  post,  808.  Kent  v.  Kent,  post,  971. 
Knox  v.  Costelloo,  3  Burr.  1789. 


DoMiNUS  Rex  vers.  Inhabitantes  de  South-Marston. 

In  orders  of  removal  it  is  not  necessary  to  say,  the  party  is  come  into  the  parish. 

19  Vin.  Abr.  409,  pi.  8. 

The  order  run,   "  Whereas  J.  Charlwood  and  his  wife  is  come  into  your  parish 
endeavouring   to   settle   themselves    contrary    to    law,    and    are    likely    to    become 
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chargeable :  these  are  therefore  to  require  you,  to  convey  the  said  Charlwood  and 
his  wife  from  your  said  parish  to  the  parish  of  A.  &c." 

Martin  moved  to  quash  the  order,  for  the  incertainty  whether  the  husband  or 
wife  came  into  the  parish,  it  being  in  the  singular,  when  it  should  have  been  in  the 
plural  number;  and  cited  Salk.  122,  where  an  order  of  two  justices  was  doth,  and 
quashed.  Trin.  11  Ann.  Regina  v.  Ingham,  insultum  fecit  against  two  defendants,  and 
held  ill.     2  Keb.  51. 

Hussey  contra.  The  singular  number  will  serve  for  husband  and  wife,  though  for 
no  others.  The  case  of  an  indictment  will  not  govern  this,  for  that  is  always  construed 
strictly,  but  these  have  a  liberal  construction.  Nor  is  the  case  in  Salkeld  at  all 
applicable,  for  there  the  fault  was  in  the  adjudication  itself,  but  here  it  is  only  in  the 
complaint.  I  see  no  more  necessity  to  shew  them  in  the  parish,  than  there  is  to  say 
did  not  take  101.  per  annum,  or  serve  a  parish  office  which  is  never  required.  But  if 
it  be  necessary,  it  appears  sufficiently  upon  the  whole  order.  It  is  said,  endeavouring 
to  settle  themselves,  and  that  they  are  likely  to  become  chargeable,  and  then  they  are 
ordered  to  be  removed  from  the  parish.  Et  per  Pratt,  C.J.  I  do  not  think  it  necessary 
to  shew  they  came  in,  but  only  an  endeavour  to  settle ;  for  that  may  be  where  the 
party  never  came  in,  as  the  case  of  children  born  [190]  in  one  parish,  when  the  settle- 
ment of  the  parent  is  in  another.  But  if  it  were  necessary,  it  is  implicitly  set  forth, 
which  in  the  complaint  is  sufficient.  To  which  Powys  and  Eyre  Justices  agreed. 
Et  per  Fortescue  J.  The  only  two  things  requisite  for  the  justices  to  adjudge,  is  the 
place  of  the  last  legal  settlement,  and  that  the  party  is  likely  to  become  chargeable. 
And  these  must  be  positive,  though  as  to  the  complaint  it  is  well  enough  to  take  it 
by  implication.  This  is  not  false  grammar,  as  doth  was  in  Wests  case  (a)  for  it  is 
common  for  Latin  authors  to  put  the  singular  number,  where  there  are  two 
nominative  cases.  Horace  says,  Detur  nobis  locus,  bora.  If  it  were  necessary  to 
strain  a  point,  we  might  refer  is  to  the  husband,  and  then  the  wife  will  follow  of 
course.     The  order  was  confirmed. 

(a)  Regina  v.  Weston,  2  Ld.  Raym,  1197. 


DoMiNUS  Rex  vers.  Munden. 

Man  not  bound  to  maintain  his  wife's  mother.     Cas.  of  Sett,  and  Rem.  p.  91. 
No.  123.     Fort.  303.     Foley  58,  S.  C.     3  Burn's  Just.  657. 

Order,  reciting  that  Munden  had  a  good  fortune  with  his  wife,  and  that  her  mother 
was  poor,   therefore  he  is  ordered  to  provide  for  her.     And  in  maintenance  of  the 

order  1  Bulst.  — ■ and  2  Bulst.  345.     Styes  283,  were  cited.     Et  per  Pratt,  C.J. 

On  consideration,  we  are  all  of  opinion,  that  the  son-inlaw  is  not  bound,  either  withia 
the  words  or  intent  of  the  statute,  which  provides  only  for  natural  parents.  By  the 
law  of  nature  a  man  was  bound  to  take  care  of  his  own  father  and  mother  ;  but  there 
being  no  temporal  obligation  to  enforce  that  law  of  nature,  it  was  found  necessary  to 
establish  it  by  Act  of  Parliament,  and  that  can  be  extended  no  farther  than  the  law 
of  nature  went  before,  and  the  law  of  nature  does  not  reach  to  this  case.  As  to  the 
case  in  1  Bulst.  it  is  plain  the  word  not  was  left  out  only  by  mistake,  for  the  sense  of 
the  clause  leads  you  to  read  it  not  obliged,  and  besides  the  Judges  were  divided. 
The  case  indeed  in  2  Bulst.  is  an  authority  in  point  as  far  as  it  will  go,  but  that  is 
no  judicial  authority,  only  a  case  at  a  Judge's  chamber.  The  same  was  also  said 
obiter  in  the  case  of  The  Queen  v.  Fane,  Pasch.  10  Ann.  but  it  never  came  judicially 
before  the  whole  Court  till  now.  And  therefore  as  it  is  res  Integra,  we  are  of  opinion 
the  order  must  be  quashed  (1). 

(1)  That  the  statute  does  not  oblige  the  maintenance  of  any  relation  who  is  out 
of  the  line  of  consanguinity.  Vide  Rex  v.  Benoire,  2  Ld.  Raym.  1454.  Rex  v. 
Kempson,  1  Bott  by  Const.  324,  pi.  410.  Post,  955.  Woodford  and  Lilburn,  ib.  pi. 
411,  and  Tubb  v.  Harrison,  4  Term  Rep.  118,  in  which  last  it  is  stated  as  appearing 
from  the  record  of  this  case,  that  the  wife  was  alive  when  the  order  was  made. 
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DoMiNus  Rex  vers.  Gill  &  Al'. 

Man  not  criminally  answerable  for  a  casual  damage  done  to  another. 

Indictment  for  throwing  down  skins  into  a  man's  yard,  which  was  a  public  way, 
per  quod  another  man's  eye  was  beat  out.  On  the  evidence  it  appeared,  the  wind 
took  the  skin,  and  blew  it  out  of  the  way,  and  so  the  damage  happened.  The  Chief 
Justice  remembered  the  case  of  the  hoy  (ante,  128),  and  that  in  [191]  Hob.  134, 
where  in  exercising,  one  soldier  wounded  another,  and  a  case  in  the  year  book,  of  a 
man  lopping  a  tree,  where  the  bough  was  blown  at  a  distance  and  killed  a  man. 
And  in  the  principal  case  the  defendants  were  acquitted. 

The  Attorney  General  vers.  Elliston  et  Al'.    In  Scaccario. 

If  the  plea  contains  matter  of  excuse,  it  is  enough  for  the  plaintiff  in  all  cases,  but  that 
of  an  award  to  falsify  the  excuse.     33  H.  8,  c.  39,  §  31. 

Scire  facias  on  a  bond  conditioned  to  transport  coffee,  and  not  reland  it.  The 
defendant  as  to  part  pleaded  the  Statute  of  Equity  of  Hen.  8,  that  he  did  not  transport 
the  coffee,  because  when  it  was  in  the  ship,  one  of  the  oifiuers  of  the  Customs  came  on 
board  and  seized  the  coffee,  and  carried  it  back  to  London  :  that  when  it  was  cleared, 
he  continued  the  voyage,  till  he  met  with  a  tempest,  in  which  both  ship  and  coffee 
were  lost.  And  as  to  the  residue  of  the  coffee,  he  pleaded  it  was  never  relanded. 
The  Attorney  General  replies,  that  the  seizure  was,  because  the  cofl'ee  was  unshipped 
with  an  intent  to  be  relanded  ;  and  on  a  traverse  of  this  they  are  at  issue,  and  it  is 
found  with  the  King. 

It  was  moved  in  arrest  of  judgment,  that  here  was  an  immaterial  issue,  for  the 
bond  being  only  not  to  reland,  the  replication  only  discloses  evidence  of  an  intent  to 
reland,  which  is  not  sufficient  to  subject  him  to  the  penalty.  On  the  other  side  it  was 
said,  that  the  plea  had  admitted  a  non-performance,  by  offering  an  excuse  ;  and  then 
it  was  sufficient  to  meet  the  plea,  and  falsify  the  excuse  ;  in  all  cases  (that  of  an  award 
only  excepted)  for  there  indeed,  if  the  defendant  pleads  nul  agaid  fait,  the  plaintiff 
must  not  only  shew  an  award,  but  he  must  go  farther  and  assign  a  breach.  Salk.  138. 
But  in  no  other  case  is  he  obliged  to  do  more,  than  falsify  the  defendant's  plea(l). 
And  of  this  opinion  was  the  Court,  and  judgment  was  given  for  the  plaintiff. 

(1)  Vide  Nicholson  v.  Simpson,  post,  299. 

WiNDMiL  vers.  Cutting. 

Privilege  del  C.  B.  where  pleadable. 

Per  Curiam  :  An  Attorney  of  C.  B.  who  is  actually  in  the  custody  of  the  marshal  of 
this  Court,  shall  never  be  suffered  to  plead  his  privilege.  2  Roll.  Abr.  232.  For 
there  is  a  great  difference  between  an  actual  and  supposed  custody.  1  Salk.  1(1). 
Et  per  Fortescue  J.  As  to  the  plea  that  a  man  is  a  clerk  of  one  of  the  prothonotaries 
of  C.  B.  I  have  looked  a  little  into  it,  and  find  the  old  way  of  pleading  was,  that 
they  were  employed  in  ingrossing  of  records,  assidentes  in  Curia,  and  the  like. 
Rast.  473  b.  34  H.  6,  15,  And  so  in  this  Court  of  late  years  an  affidavit  has  been 
required  to  that  effect,  Cooke  v.  Latimer,  Bead  v.  Chambers,*  [192]  and  in  the  case  of 
one  JForthinr/ton  11  Ann. (a).  In  the  case  of  Baker  v.  Swindon,  Mich.  10  W.  3,  in  C.  B. 
Rot.  360,  a  clerk  pleaded,  that  he  ought  to  be  sued  by  bill,  and  not  by  the  original, 
but  the  Court  held  the  contrary,  and  that  attornies  only  have  that  privilege. 

(1)  But  waiving  privilege  in  one  action  by  putting  in  bail,  and  pleading  in  chief 
is  a  waiver  of  it  in  all  other  actions  brought  against  an  attorney  by  the  bye  during 
the  same  term.  27  Hen.  VI.  6  a.  31  Hen.  VI.  10.  Carth.  37  7.  1  Ld.  Raym.  135. 
1  Salk.  1,  2,  S.  C.     12  Mod.  102,  112,  535.     Tid.  Prac.  77. 

*  Fort.  342. 

(a)  1  Ld.  Raym.  399.     Holt  589.     3  Salk.  283.     Clift.  572. 


' 
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Anderson  vers.  Buckton. 

[Disapproved,  Daubney  v.  Cooper,  1830,  10  Barn.  &  Cress.  831.] 

Where  the  plaintiff  shall  have  full  costs  though  the  damages  are  under  40s. 
Say.  Law  of  Costs,  c.  4.     3  Com.  Dig.  tit.  Costs  (A.  3),  23.5. 

Trespass  for  the  entry  of  diseased  cattle  into  the  plaintiffs  close,  per  quod  the 
plaintiff's  cattle  were  infected.  Not  guilty  pleaded,  and  a  verdict  for  the  plaintitt' 
for  20s. 

It  was  moved,  to  allow  the  plaintiff  his  full  costs,  upon  the  account  of  the  special 
damages  alleged  and  put  in  issue,  and  which  would  have  subsisted  of  itself  as  a  distinct 
cause  of  action,  and  the  plaintiff  ought  not  to  be  punished  for  joining  it  with  the 
trespass,  to  avoid  vexation.  And  Cro.  Car.  163,  307.  3  Mod.  39.  2  Vent.  48. 
Cro.  Car.  141.     Ray.  487,  were  cited. 

On  the  other  side  it  was  insisted,  that  though  here  is  matter  of  aggravation  laid, 
yet  it  is  still  to  be  considered  as  an  action  of  trespass,  in  which  there  is  a  recovery 
under  40s.  And  matter  alleged  only  by  way  of  aggravation  cannot  intitle  the  plaintifl" 
to  full  costs.     2  Vent.  48.     Salk.  642. 

The  Chief  Justice,  Powys  and  Fortescue  Justices,  were  for  full  costs,  because  the 
consequential  damage  is  a  matter  for  which  the  plaintiff  might  have  had  a  distinct 
satisfaction.  And  they  likened  it  to  the  case  of  an  action  of  battery,  per  quod  con- 
sortium of  the  wife,  or  servitium  of  the  servant  amisit,  which  for  that  reason  are  not 
within  the  statute  (1).  The  true  distinction  is,  where  the  matter  alleged  by  way  of 
aggravation  will  intitle  the  party  to  a  distinct  satisfaction.  Asportation  of  trees  may 
be  a  ground  for  a  trover,  but  yet  may  be  laid  as  an  aggravation  in  trespass,  and  the 
plaintiff  shall  have  full  costs.  If  a  man  enters  and  chases  and  kills  my  cattle,  that 
is  a  distinct  wrong,  but  yet  may  be  joined  as  matter  of  aggravation  (2).  Suppose  I 
bave  two  closes  at  a  great  distance,  and  the  same  water-course  running  through  both, 
I  may  allege  the  entry  into  one,  per  quod  the  water  was  prevented  from  coming  to 
the  other,  and  there  shall  be  full  costs. 

Eyre  J.  contra.  Because  this  recovery  will  not  be  pleadable  to  a  special  action 
upon  the  case  for  the  special  injury,  quod  c^teri  negaverunt.  And  the  plaintiff  had 
full  costs. 

(1)  In  Browne  v.  Gibbons,  Salk.  206.     Bakhelor  v.  Biggs,  2  Black.  854. 

(2)  Vide  Thompson  v.  Berry,  post,  551. 


[193]    DoMiNus  Rex  vers.  Kinnersley  and  Moore. 

[See  Allen  v.  Flood  [1898],  A.  C.  88.] 

Conspiracy  may  be  laid  without  any  overt  act,  and  if  one  be  convicted,  judgm.ent 
shall  be  given  against  him  before  the  trial  of  the  other. 

Information,  setting  forth,  that  the  defendants  Kinnersley  and  Moore,  being  evil 
disposed  persons,  in  order  to  e-xtort  money  from  my  Lord  Sunderland,  did  conspire 
together  to  charge  my  lord  with  endeavouring  to  commit  sodomy  with  the  said  Moore  ; 
and  that  in  execution  of  thi.s  conspiracy  they  did  in  the  presence  and  hearing  of 
several  persons  falsely  and  maliciously  accuse  my  lord,  that  he  conatus  fuit  rem 
veneream  habere  with  the  defendant  Moore,  and  so  to  commit  sodomy.  The  defen- 
dant Kinnersley  only  appears,  and  pleads  to  issue,  and  is  found  guilty,  and  now 
several  exceptions  were  taken  in  arrest  of  judgment. 

Branthwayte  Serjeant.  The  nature  of  the  ofl'ence  must  appear  upon  the  record, 
for  by  that  only  the  Court  must  judge,  and  the  offence  must  be  particularly  and 
certainly  alleged.  Conatus  fuit  is  incertain,  for  it  might  otdy  be  an  act  of  the  mind, 
which  before  it  was  put  execution  was  suppressed  by  reason.  1  Roll.  Rep.  79. 
2  Bulst.  276.  In  an  action  for  words,  per  quod  maritagium  amisit,  the  plaintiff 
declared,  that  whereas  he  intendebat  et  conatus  fuit  to  marry  such  a  woman,  the 
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plaintiff  spoke  of  him  such  words,  per  quod,  &c.  and  this  was  held  to  be  incertaiii, 
and  the  judgment  was  arrested. 

2.  It  should  appear  upon  the  record,  that  the  party  accused  is  innocent ;  for  it  is 
DO  crime  to  charge  a  guilty  person  with  such  an  offence.  They  should  have  averred, 
ubi  revera  et  in  facto  he  uon  conatus  fuit  to  do  the  act  with  which  he  was  charged. 
Hut.  11,  49.  In  actions  for  a  malicious  prosecution  the  plaintiff  must  shew  the  former 
action  to  be  determined,  and  how ;  so  likewise  he  must  shew  an  acquittal  upon  an 
indictment  (a).     1  Keb.  881. 

3.  To  every  conspiracy  there  must  be  two  persons  at  least,  whereas  here  is  oidy 
one  bi-ought  in  and  found  guilty.  If  hereafter  the  other  should  be  found  not  guilty, 
that  will  consequently  be  an  acquittal  of  Kinnersley.  If  three  be  indicted  for  a  riot 
and  an  assault,  and  one  only  found  guilty,  and  the  others  acquitted  ;  this  discharges 
them  all,  because  the  riot  is  the  foundation,  and  the  assault  only  the  consequence. 
Salk.  593.  And  one  person  alone  cannot  be  guilty  of  committing  a  riot :  so  in  this 
case  one  cannot  be  guilty  of  the  conspiracy,  though  he  may  of  the  overt  act,  and  yet 
the  foundation  (which  is  the  conspiracy)  being  removed,  the  other  part,  which  is  only 
the  consequence,  falls  of  course. 

[194]  Comyns.  Bare  words  are  not  a  sufficient  overt  act,  without  alleging  some- 
thing actually  done  towards  putting  the  conspiracy  in  execution.  4  Co.  16  a.  1  Roll. 
Abr.  110,  p.  6.  9  Co.  56  b.  For  if  there  be  only  words,  an  action  of  scandalum 
magnatura  lies.  If  the  charge  on  my  lord  was  by  course  of  law,  then  the  defendants 
are  justified,  till  it  is  falsified  in  a  legal  manner,  either  by  ignoramus  or  acquittal. 
1  Roll.  Abr.  113,  114,  R.  2.  And  the  Court  will  not  suffer  the  party  accused  to 
bring  his  action,  till  he  has  manifested  his  innocence  ;  because  otherwise  there  might 
be  contradictory  judgments,  for  the  parties  might  be  condemned  in  an  action  for 
that  prosecution,  which  they  might  afterwards  establish,  and  then  those  two  judgments 
would  be  inconsistent.     3  Keb.  799. 

The  offence  with  which  my  lord  is  charged  is  no  crime  punishable  by  our  law. 
For  a  bare  endeavour  (which  is  the  most  that  is  alleged)  to  do  such  an  act,  is  not 
punishable  in  the  Temporal  Courts.  And  the  only  reason  why  it  is  actionable,  to  say 
of  a  woman  that  she  had  a  bastard  is,  because  she  is  punishable  for  it  by  18  Eliz.  c.  3, 
and  7  Jac.  1,  c.  4.  Poph.  36,  nor  is  it  actionable  then,  unless  it  appears  the  parish 
was  charged.  Salk.  694.  So  to  say  she  keeps  a  bawdy-house,  because  the  common 
law  punishes  such  a  person.  Cro.  Car.  329.  And  yet  it  is  not  actionable  to  call  a 
woman  a  bawd,  which  is  only  an  offence  cognizable  in  the  Spiritual  Court.     1  Vent.  53. 

If  Moore  should  die,  be  pardoned,  or  acquitted,  how  can  the  other  be  guilty  of  a 
conspiracy?     Cro.  El.  701.     1  Vent.  234.     3  Keb.  111.     1  Saund.  228.     2  Keb.  476. 

1  Keb.  284.     2  Roll.  Abr.  Ill,  pi.  5. 

Adjournatur ;  and  at  another  day  Reeve  in  answer  to  the  objections  argued  : 

1.  As  to  the  conatus  being  uncertain.  This  goes  to  their  own  charge  ;  from  which 
we  could  not  vary,  but  were  obliged  to  lay  it  as  we  could  prove  it.  We  could  not  lay, 
that  he  said  my  lord  did  the  act,  when  he  only  said  he  endeavoured  to  do  it.  The 
case  in  1  Roll.  Rep.  79,  and  2  Bulst.  276,  is  not  applicable  to  this.  There  it  was  in 
the  plaintiff's  power  to  have  been  more  particular,  and  the  words  were  not  actionable 
without  a  special  damage  :  he  should  have  shewn  a  treaty  and  communication  between 
himself  and  the  lady,  whereas  he  only  says  he  intended  and  went  about  to  marry  her, 
and  it  does  not  so  much  as  appear  she  knew  anything  of  the  matter.  In  many  cases 
it  is  actionable  to  charge  a  man  with  a  bare  attempt  to  do  an  unlawful  act.  Cro.  El.  6. 
You  lay  in  wait  intending  to  murder  A.  You  laidgunpow-[195]-der  under  my  window 
minding  to  burn  my  house.     Cro.  El.   191.     You  agreed  to  hire  a  man  to  kill  me. 

2  Lev.  205.  1  Vent.  323.  In  actions  for  words  the  plaintiff  may  make  his  own  case, 
but  we  were  obliged  to  follow  the  defendant,  and  lay  the  overt  act  as  it  was.  If  an 
indictment  be  imperfect,  yet  if  it  be  recited  in  an  action  as  it  is,  it  will  be  sufficient. 
47  E.  3,  16,  17. 

2.  They  object,  here  is  no  overt  act.  Is  not  the  affirmation  one  ?  Surely  it  is. 
But  if  it  be  not,  yet  we  inisist  there  was  no  occasion  to  lay  any.  The  conspiracy  is 
the  git  of  the  charge,  and  the  other  only  matter  of  aggravation,  of  which  the  defendant 
may  be  acquitted,  and  found  guilty  of  the  conspiracy  notwithstanding.  1  Vent.  304. 
1  Sid.  174.     1  Lev.  12.5.     So  1  Lev.  62.     1  Keb.  203,  254.     A  conspiracy  to  charge 
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a  man  with  being  the  father  of  a  bastard  child  was  held  well  laid,  without  any  overt 
act.  27  Ass.  pi.  44.  16  Ass.  pi.  62.  There  were  differences  in  opinion  as  to  this 
matter  formerly,  but  now  the  law  is  settled. 

3.  Say  they,  no  judgment  shall  bo  given  against  Kinnersley,  because  possibly  Moore 
may  be  acquitted,  and  that  will  be  an  acquittal  of  both.  This  is  arguing  fiom  what  has 
not  happened,  and  probably  never  will ;  for  though  Moore  may  have  an  opportunity 
to  acquit  himself,  and  is  not  concluded  by  the  verdict  as  Kinnersley  is ;  yet  as  the  matter 
now  stands  Moore  himself  is  found  guilty,  for  the  conspiracy  is  found  as  it  is  laid,  and 
therefore  judgment  may  be  given  against  one  before  the  trial  of  the  other  (1).  As 
4  E.  3,  34  b.  Bro.  Conspiracy  21.  1  Vent.  234.  3Keb.  111.  24  E.  3,  73  a.  Pas. 
7  Ann.  B.  R.  liegina  v.  Heme-.  There  the  indictment  was  that  he  with  A.  et  multis 
aliis  did  conspire  to  accuse  B.  that  he  did  attempt  to  commit  sodomy.  The  grand 
jury  found  the  bill  as  to  Heme,  with  an  ignoramus  as  to  A.  Heme  was  convicted,  and 
then  it  was  moved  in  arrest  of  judgment,  that  there  being  an  ignoramus  as  to  A.  Heme 
could  not  be  guilty  of  conspiring  with  him.  But  the  whole  Court  overruled  the 
exception,  and  said  it  was  sufficient,  being  found  that  he  cum  multis  aliis  did  conspire, 
and  that  it  might  have  been  laid  so  at  first;  and  Heme  was  fined  forty  marks,  and  set 
in  the  pillory.  My  Lord  C.J.  of  the  Common  Pleas,  that  now  is,  was  of  counsel  in 
that  case  ;  and  he  (juoted  a  case  where  several  were  indicted  for  a  riot,  cum  multis 
aliis,  two  only  were  found  guilty  ;  and  it  was  objected,  that  there  must  be  three  to 
make  a  riot ;  but  upon  the  cum  multis  aliis  judgment  was  given  against  the  defendants. 

[196]  4.  Another  exception  is,  that  we  have  not  averred  my  Lord  was  innocent 
of  the  fact  charged  upon  him.  It  is  expressly  laid,  that  the  defendants  did  falsely 
charge,  which  could  not  be,  if  the  accusation  was  true.  Trin.  4  Ann.  Regina  v.  Best, 
Salk.  174,  376,  indictment  setting  forth,  that  the  defendants  falso  conspiraverunt  to 
charge  A.  with  being  the  father  of  a  bastard  child  :  on  demurrer  the  exception  was, 
that  there  was  no  averment,  that  A.  was  not  the  father  ;  and  upon  great  consideration 
and  search  of  precedents,  the  indictment  was  held  good.  A  difference  was  taken  in 
an  indictment  for  perjury,  where  you  must  aver  the  oath  false  ;  and  also  in  actions 
for  a  malicious  prosecution,  where  it  must  appear  the  party  was  innocent,  to  iutitle 
him  to  damages.     F.  N.  B.  114,  115.     Rast.  117. 

5.  The  last  exception  is,  that  the  oS'ence  charged  is  not  punishable  in  the  Temporal 
Courts.  We  deny  that.  Attempts  of  this  nature  have  been  punished  (2)  and  so  have 
conspiracies  to  do  a  lawful  act,  which  is  stronger  than  this  case. 

The  whole  Court  were  unanimous  in  over-ruling  all  the  exceptions.  And  Powys  J. 
quoted  a  case  in  Godb.  where  a  man  was  punished  for  an  attempt  to  pick  a  pocket. 
And  Eyre  J.Jremembered  Captain  Rigby,  who  was  pilloried  for  an  attempt  to  commit 
sodomy.  And  he  quoted  Trin.  11  W.  3,  Hex  v.  Sudbury  &  Al' (b),  where  four  were 
indicted  for  a  riot,  two  found  guilty,  and  the  other  two  acquitted  ;  and  this  was  held 
to  be  a  discharge  of  them  all,  though  it  had  been  otherwise  if  it  had  been  laid  cum 
multis  aliis.  And  Hil.  2  Ann.  Rot.  17,  is  a  case  to  the  same  purpose  as  I'he  Queen  aiui 
Best.  Et  per  Fortescue  J.  falsis  allegantiis  is  in  the  commission  of  oyer  and  terminer. 
And  Holt  C.J.  held  in  Besfs  case,  that  an  attempt  to  do  an  act  cognizable  in  the 
Spiritual  Court  was  punishable  here.  Li  foro  conscientise  the  attempt  is  equal  with 
the  execution  of  it,  and  there  is  a  great  difference  between  being  found  not  guilty, 
and  not  being  found  guilty. 

Whereupon  judgment  was  given  for  the  King,  and  afterwards  the  Court  proceeded 
to  sentence,  and  told  the  defendant,  nothing  but  his  being  a  clergyman  protected  him 
from  a  corporal  punishment.  They  fined  him  5001.  a  year's  imprisonment,  and  to  find 
sureties  for  his  good  behaviour  for  seven  years. 

h\  Easter  term,  5  Geo.  Moore  was  convicted  and  sentenced  to  stand  in  the  pillory, 
suffer  a  year's  imprisonment,  and  to  find  sureties  for  seven  years. 

And  this  term  Kinnersley,  on  affidavits  of  his  being  indisposed,  moved  the  Court 
that  he  might  be  admitted  to  the  benefit  of  the  rules.  Sed  per  Curiam,  we  never  do 
it  for  one  in  execution,  which  differs  from  the  case  of  persons  committed  for  high 
treason,  [197]  who  have  been  bailed  on  account  of  illness  (3). 

(a)  Lewis  v.  Farrel,  ante,  114.  (1)  Rex  v.  Elizabeth  Niccolls,  post,  1227,  S.  P. 

(2)  Rex  v.  Rispal,  3  Burr.  1320.  (6)   12  Mod.  262. 

(3)  Vide  Rex  v.  Wyndham,  ante,  4.     Rex  v.  Bishop,  ante,  9. 
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Wraight  vers.  Kitchingman. 

Matter  which  lies  properly  in  the  mouth  of  the  principal,  or  might  have  been  pleaded 
to  the  scire  facias,  is  not  assignable  for  error  after  execution  awarded.  Salk.  262. 
4  Mod.  306. 

Error  e  C.  B.  of  an  award  of  execution  in  a  scire  facias  upon  recognizance  of  bail, 
reciting  that  the  defendants  in  Hilary  terra  3  Geo.  coram  justitiariis  de  C.  B.  manu- 
ceperunt  et  uterque  eorum  manucepit  pro  Richardo  Welbourn  in  1061.  Upon  condition, 
that  if  he  should  happen  to  be  condemned  in  a  certain  plea  of  debt  upon  demand  for 
531.  at  the  suit  of  Kitchingman  and  his  wife,  then  the  said  Welbourn  should  pay  and 
satisfy  the  said  531.  and  all  damages,  or  render  his  body  in  execution  of  that  judgment. 
And  then  the  scire  facias  sets  forth,  that  licet  the  said  Kitchingman  and  his  wife 
recovered  the  said  531.  debt  and  151.  for  damages,  yet  the  said  Welbourn  never  rendered 
his  body  in  execution  of  the  said  judgment,  or  satisfied  the  said  debt  and  damages. 
Upon  a  scire  feci  returned,  there  is  judgment  by  default,  and  execution  awarded.  The 
defendants  assign  for  error,  that  the  plaintiffs  in  Hil.  3  Geo.  obtulerunt  se  against  the 
said  Welbourn  de  placito  transgressionis  ac  etiam  in  quodam  placito  debiti  supra 
demand'  531.  upon  which  process  issued  against  him,  returnable  in  octabis  Purificationis : 
at  which  day  the  defendants  entered  into  recognizance  for  his  paying  the  debt  or  render- 
ing his  body  :  and  that  the  plaintiffs  did  not  within  two  terms,  according  to  the  course 
of  the  Court,  declare  against  the  said  Welbourn  in  placito  prsd',  whereby  the  recog- 
nizance was  discharged  :  but  farther  they  say,  that  the  plaintiffs  in  Trinity  term 
following  caused  him  to  be  summoned  into  the  said  Court  to  answer  them  in  a  plea 
of  debt  for  531.  and  obtained  judgment  thereupon,  and  that  such  judgment  was  had 
upon  those  proceedings,  and  not  in  that  action  wherein  the  defendants  became  bail  ; 
but  notwithstanding  this,  the  award  of  execution  is  grounded  upon  the  judgment  in 
that  collateral  action.  The  other  errors  assigned  are,  that  the  justices  of  C.  B.  ha<l 
no  power  to  take  any  recognizance  in  this  form,  and  that  there  is  a  discontinuance, 
and  several  variances  between  the  recognizance  itself  and  the  recital  of  it  in  the  scire 
facias.  The  defcTidants  verify  their  assignment  of  errors,  by  procuring  the  recognizance 
entered  with  a  placita  of  Hilary  term,  and  the  other  proceedings  with  a  placita  of 
Trinity  term,  to  be  sent  up  by  certiorari,  with  a  certificate  that  there  are  no  continu- 
ances from  Hilary  to  Trinity  term.     And  in  nullo  est  errat'  pleaded. 

Strange  pro  quer'  in  errore.  Before  I  enter  into  the  debate  of  our  exceptions, 
I  must  beg  leave  to  observe,  that  as  this  record  stands,  the  fact  of  our  assignment 
of  errors  must  be  taken  to  be  as  [198]  we  have  alledged  it ;  for  we  have  not  only 
verified  it  by  the  return  of  the  certiorari  (which  is  the  proper  trial  in  these  cases) 
but  the  other  side  have  come  into  it,  by  pleading  in  nullo  est  erratum,  which  is 
a  confession  of  the  matter  of  fact,  and  serves  to  put  the  law  arising  from  that  fact  in 
issue  before  the  Court:  it  is  in  effect  to  say,  I  agree  the  proceedings  were  in  the 
manner  you  mention,  but  notwithstanding  this,  I  insist  they  are  regular;  they  are 
not  erroneous.     So  is  1  Vent.  252.      1  Sid.  147. 

I  shall  at  present  omit  observing  what  those  facts  are,  which  stand  admitted  upon 
this  record,  but  shall  make  use  of  that  observation,  as  occasion  shall  require,  in  speaking 
distinctly  to  each  exception. 

Our  exceptions  are  of  two  sorts.  1,  such  as  go  to  the  form;  and  2,  to  the 
foundation  of  this  scire  facias. 

Those  vchich  respect  the  form  are,  either  such  as  arise  upon  the  face  of  the  writ 
itself,  or  by  comparison  of  it  with  the  other  paits  of  the  record. 

The  exception  I  take  to  the  writ  itself  is,  that  the  breach  is  not  well  assigned,  for 
they  only  say,  that  licet  such  recovery  against  the  principal,  yet  he  never  rendered 
his  Ijody  in  executione  judicii  prtediet',  which  ties  it  up  to  a  particular  kind  of  render, 
and  has  not  left  it  at  large  to  any  render  which  would  be  a  good  discharge  of  the 
recognizance.  And  therefore  though  I  must  admit,  ho  did  not  render  himself  in 
execution  of  that  judgment;  yet  if  I  can  shew,  that  notwithstanding  what  the 
plaintiffs  have  alleged,  the  condition  of  this  recognizance  may  have  been  performed  ; 
then  I  shall  be  well  justified  in  saying,  the  breach  is  not  well  assigned. 
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A  render  may  be  either  before  or  after  judgment,  and  it  may  happen,  that  though 
either  of  these  will  discharge  the  bail,  yet  neither  of  thera  may  be  a  render  in  execution 
of  that  judgment.  It  is  plain,  the  first  cannot :  there  cannot  be  a  render  in  execution 
of  a  judgment,  when  as  yet  there  is  no  judgment;  but  yet  it  will  not  be  denied,  but  that 
a  render  before  judgment  is  a  good  discharge  of  the  bail,  for  the  intent  of  the  condition 
is  answered,  inasmuch  as  the  party  is  forthcoming,  and  the  other  may  have  his  body 
as  a  satisfaction  for  the  debt  when  recovered. 

And  as  there  may  be  a  lender  before,  so  likewise  after  judgment,  and  yet  not  in 
execution  of  that  judgment.  For  suppose  the  bail  bring  the  principal  into  Court, 
and  leave  him  there,  and  the  plaintiti"  refuses  (as  by  law  he  may)  to  take  him  in 
execution  ;  [199]  I  believe  no  body  will  say  this  is  a  render  in  execution  of  that  judg- 
ment, and  yet  there  is  no  doubt  but  this  is  a  good  discharge  of  the  bail ;  for  it  amounts 
to  a  performance  of  the  condition  :  and  in  this  case  the  entry  is  not,  that  he  was 
rendered  in  executione  judicii,  but  in  exoneratione  raanucaptor'.  And  if  the  plaintiff 
will  not  pray  him  in  execution,  the  conseijuence  of  that  is,  that  he  must  be  discharged. 
So  is  Hob.  210,  IValby  v.  Canning. 

Since  therefore  it  appears,  there  are  more  ways  than  one  to  perform  the  condition 
of  this  recognizance,  I  need  not  cite  many  cases  to  prove,  that  the  saying  the  principal 
did  not  render  in  one  particular  manner,  will  not  amount  to  an  averment  that  he  did 
not  render  at  all.  If  a  man  is  bound  to  go  to  York  or  Lancaster  by  such  a  time 
(wliere  according  to  Sir  Roidaml  Hci/iuard's  case,  2  Co.  35,  he  being  the  party  agent, 
has  his  election  to  go  to  which  he  pleases)  it  would  be  insufficient  to  say  he  did  not 
go  to  York,  because  though  that  be  true,  yet  he  may  have  performed  the  condition 
by  going  to  Lancaster  within  the  time  :  and  for  this  the  book  of  21  Ed.  3,  29  b.  is  an 
authority,  where  both  parts  of  the  disjunctive  are  possible  (as  in  the  case  I  now  put) 
though  it  was  otherwise  resolved  there  in  the  principal  case,  because  it  appeared  that 
one  part  of  the  condition  was  become  impossible  by  the  act  of  God,  and  therefore  as 
to  that  there  was  no  occasion  to  take  any  notice  in  assigning  the  breach.  If  I  covenant 
to  do  an  act  by  myself  or  my  assigns,  the  breach  must  be  in  the  disjunctive,  so  as  to 
take  in  both  ways  by  either  of  which  that  act  might  be  done.  So  is  Cro.  Eliz.  348. 
Salk.  139. 

The  same  exception  was  taken  about  two  years  since  in  the  case  of  Read  v.  Jenamie, 
but  I  cannot  say  it  received  any  judicial  opinion.  The  Court  did  seem  to  come  into 
it,  and  the  plaintiffs  discovering  their  opinion,  would  not  stand  another  argument,  but 
applied  below  and  got  it  amended. 

The  next  exceptions  to  the  writ  are  such  as  arise  by  comparison  of  it  with  the 
other  parts  of  the  record,  from  which  it  varies  in  several  instances.  I  forbear  to 
mention  them  all,  but  shall  rely  upon  those  which  I  apprehend  to  be  most  material. 
But  before  I  do  this  I  must  observe,  that  we  are  in  the  case  of  a  description  of  a  record, 
which  the  Court  requires  to  be  made  strictly,  and  more  strictly  where  the  suit  is 
founded  upon  that  record,  than  where  it  is  only  described  in  a  writ  of  error,  in  order 
to  remove  it  out  of  one  Court  into  another.  And  there  will  follow  no  inconvenience, 
if  the  Court  in  these  cases  ties  up  the  party  to  an  exact  description  ;  because  if  he  be 
but  careful,  he  may  do  it  with  the  utmost  exactness,  and  it  is  his  own  laches  if  he 
mistakes. 

[200]  The  first  variance  is,  that  in  the  writ  it  is  said,  the  defendants  manuceperunt 
et  uterque  eorum  manucepit  pro  Eichardo  Welbourn  in  1061.  whereas  the  recognizance 
runs,  that  they  recognoverunt  et  uterque  eorum  recognovit  se  debere  eisdem  the 
plaintiffs  in  1061.  Now  the  words  manucapio  and  recognosco  are  of  different  significa- 
tions :  the  latter  indeed  does  import  a  being  bound  in  a  sum,  and  therefore  is  properly 
used  in  these  cases  ;  but  manucapio  was  never  taken  in  that  sense  :  it  signifies  a  receiving 
another  into  custody,  of  which  the  usual  expression  is,  quod  traditur  in  ballium. 
There  is  a  great  difference  between  recognovit  se  debere  so  much,  and  manucepit  in 
so  much  :  for  recognovit  se  debere  creates  a  duty  to  the  party,  and  is  an  immediate 
lien  ;  but  manucepit  pro  J.  S.  is  no  lien  as  to  the  plaintiff  in  the  action,  no  more  than 
to  any  body  else.  It  may  as  well  refer  to  the  Court  who  delivers  out  the  party,  and 
thereupon  he  umlertakes  to  the  Court  that  the  party  is  forthcoming.  It  is  not  manu- 
cepit to  the  plaintiff  for  such  a  one,  but  manucepit  generally,  which  form  may  be 
proper  to  be  used  in  this  Court,  where  the  bail  is  not  bound  in  a  sum  certain,  but  the 
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quantum  left  intirely  uncertain  till  judgment ;  whereas  in  C.  B.  where  the  sum  is 
mentioned,  and  thereby  reduced  to  a  certainty,  they  use  the  strongest  words  to  bind 
the  party,  so  as  to  make  it  a  certain  duty  depending  only  upon  a  condition  subsequent. 
And  in  this  case  I  must  submit,  whether  it  is  not  releasable  by  the  word  debts,  as  a 
bond  is  before  it  becomes  due,  because  it  is  debitum  in  praesenti  quamvis  solvendum 
in  futuro,  according  to  Co.  Litt.  292  a.  But  according  to  Hoe's  case,  5  Co.(a)i  the 
word  debts  will  not  release  a  recognizance  of  bail  entered  into  in  this  Court,  because 
there  is  no  certain  duty  created  at  the  time  of  entering  into  it. 

The  next  variance  is,  that  the  writ  runs,  quas  quidem  1061.  iidem  the  bail  recog- 
noverunt  de  terris  et  catallis  suis  fieri,  whereas  the  record  is  voluerunt  et  concesserunt, 
which  are  the  proper  words  in  that  place,  for  though  recognosco  be  proper  to  signify 
they  bound  themselves  in  that  sum,  yet  concede  is  always  used  when  they  come  to 
describe  in  what  manner  the  parties  agree  it  shall  be  levied.  They  recognoscunt  se 
debere  so  much  money,  which  they  concedunt  shall  be  levied  in  such  a  manner. 

The  other  instances  of  variance  are,  where  the  writ  contains  more  than  is  in  the 
record.  And  to  these  I  would  premise  a  distinction,  which  I  have  often  heard  laid 
down  in  this  Court,  and  that  is,  where  records  exceed,  and  where  they  do  not  come  up 
to  the  description  :  where  they  exceed  the  description,  it  will  be  well  enough,  for  every 
excess  implies  a  fullness,  and  if  there  be  a  full  answer  to  the  description  it  is  as  much 
as  it  required  ;  but  it  [201]  is  otherwise,  where  the  record  does  not  come  up  to  the 
description,  according  to  the  cases  so  often  cited  of  late  of  Rogers  v.  Lloyd  and  Alston  v. 
Lucan.  In  one  the  writ  of  error  contained  an  addition,  which  was  not  in  the  record, 
and  for  that  variance  it  was  quashed ;  but  in  the  other,  where  the  writ  had  omitted 
the  addition,  the  record  was  held  to  be  well  removed. 

And  if  the  crowding  in  an  unnecessary  description  in  a  writ  of  error,  to  which  the 
record  does  not  answer,  will  for  that  reason  vitiate  it ;  I  may  argue  a  fortiori  in  the 
case  of  a  scire  facias,  which  is  in  the  nature  of  an  action  ;  for  there  the  Court  is  stricter 
than  in  writs  of  error,  in  requiring  ati  exact  description,  because  otherwise  the  party 
might  bring  two  actions,  the  one  varying  from,  and  the  other  agreeing  with  the 
record. 

The  first  variance  is,  that  by  the  scire  facias  the  defendants  were  to  forfeit  the 
money,  if  the  principal  should  happen  in  aliquo  modo  defaltam  facere  ;  but  there  is 
not  a  word  of  this  in  the  recognizance  itself. 

Another  variance  is,  that  in  the  writ  the  defendants  are  made  to  undertake,  that 
if  the  principal  be  condemned  in  that  action,  or  judgment  be  given  for  the  plaintiffs, 
that  then  he  shall  pay.  In  the  record  it  is  only  that  if  judgment  be  given  for  the 
plaintiffs,  without  any  mention  of  being  condemned  (1). 

In  one  he  is  to  render  damages  in  Curia  assidenda  seu  aliquo  modo  adjudicanda, 
but  the  recognizance  is  only  for  damages  in  Curia  adjudicanda,  without  any  mention 
of  the  words  assidenda  seu  aliquo  modo. 

It  will  perhaps  be  said,  that  these  variances  are  not  to  be  regarded,  because  they 
do  not  alter  the  sense.  But  that  will  be  no  answer  at  all.  In  Br.  Drake's  case  (a)-, 
Salk.  660  (2),  the  word  nor  was  put  instead  of  not,  but  it  was  not  in  a  place  where  it 
influenced  the  sense  one  way  or  the  other,  and  yet  the  Court  held  it  a  fatal  variance, 
for  it  was  the  carelessness  of  the  party  :  and  Powel  J.  said,  that  in  all  cases  where 
the  party  had  a  record  or  other  matter  by  which  he  might  make  an  exact  description  ; 
in  such  case  every  variance  was  fatal.  That  if  the  Court  once  gave  into  solutions  of 
those  variances,  they  would  never  know  where  to  stop  ;  and  for  my  part  says  he, 
whilst  I  keep  up  to  the  settled  rules,  I  look  upon  myself  as  lying  in  harbour,  and 
therefore  I  will  never  consent  to  set  out  to  sea  again.  Mich.  2  Ann.  in  B.  R.  Chetley 
v.  Wood,  there  the  recognizance  was  described  as  taken  in  Court,  and  upon  nul  tiel 
record,  it  appeared  to  have  been  taken  at  Justice  Neville's  chamber,  and  by  him 
delivered  into  Court;  and  it  was  adjudged  that  the  plaintiff  had  failed  of  his  record  : 
and  yet  in  as  much  as  the  recognizance  took  its  effect  from  the  [202]  inrolment,  it 
might  not  be  improper  in  a  legal  sense  to  say  it  was  taken  in  Court;  but  because  the 
fact  was  otherwise,  the  Court  held  them  to  describe  it  according  to  the  fact,  and  not 
according  to  the  operation  of  law. 

I  have  now  done  with  what  I  had  to  offer  in  relation  to  the  form  of  this  writ,  and 
shall  therefore  in  the  next  place  proceed  to  shew,  that  it  is  defective  in  point  of  fouuda- 
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tion  ;  that  it  has  issued  without  lawful  warrant,  without  any  foundation  at  all.  1.  In 
respect  of  a  defect  in  the  process  by  which  the  principal  was  brought  into  Court,  and 
upon  which  it  appears  the  recognizance  was  taken.  2.  In  regard  the  recovery  against 
the  principal,  upon  which  this  scire  facias  is  grounded,  was  in  another  action  than 
that  wherein  we  were  bail.  3.  Because  the  plaintiffs  did  not  declare  within  two  terms 
after  appearance,  according  to  the  course  of  the  Court.  And  4.  Because  the  original 
cause  was  never  regularly  continued  in  Court. 

1.  I  shall  endeavour  to  shew,  that  the  process  by  which  the  principal  was  brought 
into  Court,  and  upon  which  the  capias  issued,  and  the  recognizance  was  taken,  is  a 
naughty  process  ;  and  that  because  two  different  actions  are  joined  in  it,  debt  and 
trespass  ;  it  is  de  placito  transgressionis  ac  etiara  de  placito  debiti  ;  which  cannot  be 
joined  together,  for  the  process  to  bring  in  the  party  is  different,  in  debt  by  summons, 
and  in  trespass  by  attachment.  The  one  is  founded  upon  a  privity  of  contract  created 
by  the  party  or  the  law,  and  survives  against  the  executor  ;  whereas  the  other  is 
founded  upon  a  tort,  and  dies  with  the  person.  Besides,  the  same  plea  will  Tiot 
answer  both,  and  for  that  reason  it  has  been  held,  that  assumpsit  and  trover  cannot  be 
joined.     1  Vent.  366.     Salk.  10.     1  Sid.  244. 

If  therefore  the  original,  which  is  the  ground  of  all,  is  faulty  ;  it  follows,  that 
whatever  stands  upon  that  foundation  must  fall  with  it.  But  the  recogiuzance 
derives  its  obligation  from  thence ;  and  therefore  can  have  no  force,  when  that  is 
removed. 

2.  But  if  the  Court  should  be  of  opinion,  notwithstanding  this  exception,  that  the 
principal  was  well  brought  into  Court,  and  the  recognizance  well  taken  ;  yet  I  must 
submit  in  the  second  place,  whether  it  does  not  appear,  that  the  judgment  upon  which 
this  writ  is  grounded,  was  in  another  action  than  that  to  which  the  bail  was  given, 
which  was  in  a  plea  of  trespass  with  an  ac  etiam  de  placito  debiti,  whereas  the  judg- 
ment is  in  an  action  of  debt  upoti  a  bond,  on  the  recovery  in  which  action  it  is 
admitted  by  this  record,  that  the  scire  facias  is  grounded.  I  am  [203]  sensible  it 
would  be  mispending  time,  for  me  who  am  counsel  only  for  the  bail,  to  go  into  a  long 
argument  to  prove,  that  the  Court  of  C.  B.  cannot  upon  an  original  in  one  species  of 
action  take  any  cognizance  of  an  action  of  another  kind  against  the  principal :  that 
Court  has  no  jurisdiction  to  hold  plea  in  any  case,  but  upon  the  King's  original  writ 
issued  out  of  Chancery,  except  in  the  case  of  persons  having  the  privilege  of  that 
Court,  which  is  not  pretended  in  this  cause.  The  original  is  the  commission  to  the 
Court  to  hold  plea  between  the  parties  in  the  particular  cause  described  in  it,  but 
gives  no  jurisdiction  to  proceed  in  any  other  cause  though  between  the  same  parties. 
But  I  do  not  apprehend,  how  the  determination  of  that  question  can  have  any 
influence  in  this  case,  since  whatever  effect  it  may  have  as  to  the  principal,  yet  it  can 
never  reach  the  bail,  so  as  to  subject  them  in  any  other  action  than  that  wherein  they 
were  bound  ;  so  that  I  need  only  prove  these  to  be  different  actions,  which  cannot  be 
taken  to  be  the  same.  And  I  apprehend,  the  thing  proves  itself,  for  the  Court  will 
never  intend,  that  this  action  of  debt,  wherein  the  defendant  appears  to  be  brought 
in  by  summons,  can  be  grounded  upon,  or  receive  any  sanction  from  an  original, 
wherein  debt  and  trespass  are  both  joined.  Those  proceedings  must  be  taken  to  have 
another  foundation,  viz.  an  original  in  debt,  and  not  to  be  grounded  on  one  which 
will  not  warrant  the  judgment,  according  to  the  case  of  Chapman  v.  Barnardiston, 
where  an  original  in  trespass  was  held  not  to  warrant  a  declaration  in  trover.     So  in 

2  Vent.  153,  in  trespass  the  writ  was  recited  to  be  quare  clausum  f regit  et  herban 
ibidem  crescentem  eonculcavit  et  consumpsit,  but  the  declaration  had  omitted  the 
clausum  fregit :  (and  so  has  the  declaration  in  our  case)  and  for  this  fault  the  judgment 
was  arrested  after  a  verdict.  So  is  Cro.  El.  329,  185.  I  do  not  cite  these  cases  (as 
the  immediate  tendency  of  them  is)  to  prove  that  the  declaration  shall  be  held  ill, 
because  it  does  not  tally  with  the  recital  of  the  writ,  for  I  am  sensible  the  modern 
resolutions  are,  that  in  order  to  overthrow  the  proceedings,  they  must  be  compared 
with  the  original  itself  upon  a  writ  of  error  :  but  the  use  I  would  make  of  them  is,  to 
shew,  that  if  the  writ  and  the  declaration  do  so  vary,  that  will  because  to  reverse  the 
judgment.  And  from  hence  I  presume  an  original  in  debt  and  trespass  shall  never  be 
taken  as  the  warrant  for  proceeding  in  debt  only,  since  the  only  effect  of  such  a 
presumption  will  be,  to  overthrow  those  proceedings,  which  it  was  introduced  to 
support. 


474  TRINITY   TERM,  5    GEO.  1  STRANGE,  204. 

But  further,  we  may  safely  lay  all  this  aside,  and  there  is  no  occasion  to  make  use 
of  intendments  in  this  case ;  since  it  manifestly  appears,  that  these  are  different 
actions  ;  for  by  the  record  of  the  recognizance  the  principal  comes  into  Court,  and  is 
let  out  upon  bail  in  Hilary  terra  ;  but  the  action  wherein  the  recovery  [204]  is,  appears 
to  be  of  Trinity  term,  for  the  placita  is  of  that  term,  and  in  that  term  it  is  recorded, 
that  the  principal  summonitus  fuit  to  answer  the  plaintiffs  ;  so  that  it  is  absurd  to  say, 
the  recognizance  of  Hilary  terms  shall  extend  to  actions  coiniuenced  two  terms  after, 
viz.  in  Trinity  term. 

If  therefore  these  are  taken  to  be  distinct  actions,  it  necessarily  follows,  that  the 
defendants,  by  becoming  bail  in  one,  made  no  undertaking  for  the  other ;  and  though 
they  would  be  liable  to  any  recovery  in  the  action  to  which  they  were  bail,  yet  they 
were  not  answerable  in  any  action  which  must  proceed  upon  some  other  foundation  ; 
and  it  is  already  admitted  upon  this  record,  that  the  judgment  with  which  they  are 
charged,  was  in  this  collateral  action. 

But  even  admitting,  that  as  to  the  principal  this  declaration  in  debt  was  well 
delivered  as  a  declaration  by  the  by,  (though  that  cannot  be  after  the  term  wherein 
bail  is  filed)  yet  what  we  insist  upon  is,  that  as  to  us  who  are  the  bail,  the  plaintiff  is 
confined  to  declare  according  to  the  process ;  for  though  there  are  two  different 
actions  joined  in  it,  yet  both  together  make  but  one  loquela,  which  cannot  be  split : 
it  must  be  a  recovery  in  ista  actione  to  charge  the  bail.  And  therefore  where  the 
plaintiff  has  declared  for  more  than  in  the  process,  that  declaration  has  been  taken  to 
be  one  delivered  by  the  by.  3  Keb.  16.  Mich.  3  Ann.  Bovey  v.  IFheeler,  and  Salk. 
102.  And  there  is  great  reason  why  the  plaintiff  should  not  be  allowed  to  vary  in 
the  least  as  to  the  bail ;  for  I  would,  for  argument  sake,  suppose,  that  when  the 
defendant  comes  into  Court,  and  finds  the  plaintiff  has  done  wrong  in  joining  debt 
and  trespass  together  in  the  same  original ;  thereupon  he  applies  to  his  friends,  and 
shews  them  the  defect,  how  it  is  impossible  the  plaintiff  can  ever  succeed  in  that 
action  ;  and  upon  that  account  he  procures  them  to  be  his  bail,  who  would  otherwise 
have  refused  to  stand  for  him  in  a  proper  action  :  I  must  submit  it,  whether  it  would 
not  be  a  hardship  to  let  the  plaintifl"  charge  the  bail  by  delivering  a  declaration  in  debt 
only,  when  perhaps  he  set  out  wrong  at  the  beginning  with  no  other  view  but  by 
that  means  to  get  good  bail  to  his  action.  In  Yelv.  52  the  recognizance  was,  that  the 
principal  should,  upon  eight  days  warning,  appear  to  an  action  to  be  brought  for  such 
a  debt,  or  they  (the  bail)  to  pay  the  money  :  the  breach  was  laid  in  not  paying  so 
much  recovered  against  the  principal,  without  shewing  it  to  be  an  action  wherein  he 
had  eight  days  warning :  and  for  this  fault  the  Court  held  it  ill ;  and  Popham  who 
gave  the  rule  said,  that  as  to  the  plaintiff  and  defendant  a  voluntary  appearance  with- 
out eight  days  warning  should  bind,  for  the  defendant  had  submitted  to  it,  et  volenti 
non  fit  injuria,  but  yet  they  could  not,  by  any  agreement  among  themselves,  subject 
the  bail  in  any  [205]  other  method  of  proceeding  than  was  mentioned  in  the  obligatory 
instrument ;  so  that  a  voluntary  appearance  should  not  bind  them  who  became  only 
answerable  for  a  compulsory  one. 

3.  But  if  the  Court  should  be  of  opinion,  that  the  recognizance  was  well  taken  as 
to  that  action  wherein  the  principal  is  condemned  ;  yet  I  take  it,  that  the  bail  are  dis- 
charged, because  the  plaintiffs  did  not  declare  within  two  terms  after  appearance, 
according  to  the  course  of  the  Court,  and  as  the  13  Car.  2,  c.  2,  requires.  This  is  the 
fact  which  is  admitted  to  us,  and  it  will  be  no  answer  to  say,  that  though  the  defendant 
might  have  refused  the  declaration,  and  signed  a  non  pros,  yet  if  he  accepts  it,  all  will 
be  well  enough  ;  because  his  acceptance,  which  is  an  estoppel  to  himself,  can  never 
have  that  effect  against  us,  who  are  his  bail,  for  the  same  reason  that  the  act  of  the 
bail  is  no  estoppel  to  him,  according  to  the  case  of  Needham  v.  Dewaivre  in  this  Court, 
Trin.  1  Ceo.  Rot.  399.  There  the  defendant  pleaded  misnomer  in  abatement,  and  the 
plaintiff  replied  by  way  of  estoppel,  that  ho  had  put  in  bail  by  the  name  in  the  declara- 
tion ;  but  the  Court  held,  that  estoppels  arise  against  a  man  by  his  own  act,  whereas 
this  was  the  act  of  the  bail.  So  is  Salk.  3,  and  the  case  I  cited  before  out  of  Yelverton, 
where  a  voluntary  appearance  was  held  to  bind  the  party,  but  not  the  bail. 

4.  The  last  branch  of  my  exception  to  the  foundation  of  this  scire  facias  is  a 
discontinuance.  For  the  appearance  was  in  Hilary  term,  since  which  that  action  has 
never  been  prosecuted,  as  appears  by  the  return  of  the  certiorari,  so  that  as  to  that 
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action  the  principal  and  bail  were  all  out  of  Court,  and  that  cause  never  regularly 
continued  in  Court.  It  must  be  observed,  that  this  objection  in  the  manner  I  now 
make  it,  must  take  its  rise  from  an  opinion,  that  the  proceedings  in  Trinity  term  have 
no  connexion  with,  or  dependance  upon  those  of  Hilary  term.  I  would  now  consider 
it  in  another  view,  by  supposing  them  to  be  in  the  same  action,  so  as  to  put  it  both 
ways,  either  they  were,  or  they  were  not ;  if  they  were,  even  then  there  is  a  dis- 
continuance between  Hilary  and  Trinity  terra.  If  they  were  not,  then  the  first  cause 
has  never  been  prosecuted  ;  and  as  to  the  second,  the  bail  are  not  liable  in  that 
collateral  action  :  so  that  taking  it  either  way,  it  will  appear,  this  scire  facias  has 
issued  without  a  proper  foundation. 

To  recapitulate  the  substance  of  what  I  have  offered.  First,  we  say  the  principal 
was  never  regularly  in  Court,  and  consequently  the  recognizance  was  void.  But  if  he 
was  well  brought  into  Court,  and  the  recognizance  well  taken  ;  yet  it  will  not  subject 
the  bail  to  that  action  wherein  the  plaintiffs  have  recovered.  And  if  it  will  extend  so 
far,  yet  it  appears,  the  declaration  was  not  delivered  in  time,  nor  that  cause  ever 
regularly  continued  in  [206]  Court.  But  if  the  Court  should  be  of  opinion,  this  writ 
is  good  in  point  of  foundation,  yet  then  we  say  it  is  defective  in  point  of  form.  The 
breach  is  not  well  assigned,  for  the  reasons  I  before  mentioned.  And  lastly  though 
none  of  these  points  should  be  with  us,  yet  the  variances  are  fatal.  And  therefore  I 
pray,  the  award  of  execution  may  be  reversed. 

Reeve  contra.  As  to  the  exception  to  the  breach ;  we  have  assigned  it  in  the 
words  of  the  condition,  which  are,  that  he  shall  render  himself  in  executione  judicii. 
And  though  I  must  admit  the  instances  put,  where  this  condition  may  be  performed 
by  a  render  which  may  not  be  in  execution  of  the  judgment ;  yet  no  case  can  be 
shewn,  where  the  plaintiff  is  obliged  to  assign  the  breach  so  large  as  to  exclude  all  the 
different  ways  which  may  be  construed  a  performance  within  the  intent,  though  not 
within  the  letter.  In  such  a  case  the  party  must  come  and  excuse  himself,  and  the 
law,  in  favour  of  him  who  perhaps  has  complied  as  far  as  was  in  his  power,  will  allow 
that  excuse.  A  condition  to  re-enfeoff  is  performed  by  lease  and  release  ;  but  yet  it 
was  never  alleged,  that  the  party  did  not  make  a  release,  but  only  that  he  did  not 
reinfeoff ;  and  if  he  did  make  a  release,  that  must  he  shewn  on  the  other  side.  The 
precedents  are  as  this  writ  is.     Co.  Ent.  616.     Ofificiua  Br.  277,  297. 

As  to  the  variances,  I  shall  not  enter  into  any  debate  whether  they  are  material  or 
not;  but  what  I  rely  upon  is,  that  they  ought  to  have  demanded  oyer  and  taken 
advantage  below.  Now  it  is  too  late  ;  for  the  recognizance  is  not  properly  before  the 
Court,  and  they  ought  not  to  have  brought  it  up.  And  as  to  what  is  said  as  to  the 
effect  of  in  nullo  est  erratum,  I  take  it  in  this  place  to  be  a  demurrer  to  this  part, 
which  is  immaterially  assigned.  I  believe  a  deed  or  a  bond  was  never  sent  for  up  by 
a  certiorari  in  order  to  assign  variances  between  them  and  the  declaration,  but  the 
proper  way  to  have  advantage  of  those  variances  is  to  pray  oyer.  This  recognizaiice 
is  in  the  same  reason  with  the  bond  or  the  deed,  for  it  is  the  specialty  upon  which  the 
action  is  grounded. 

As  to  the  othei'  objections,  which  go  to  the  judgment  in  the  original  action  :  the 
answer  I  give  them  is,  that  these  defetidants  cannot  assign  that  for  erior,  for  the  bail 
can  assign  no  matter  vrhich  lies  properly  in  the  mouth  of  the  principal :  they  alone, 
or  by  joining  with  the  principal,  cannot  have  error  of  that  judgment.  They  cannot 
assign  that  no  capias  issued  against  the  principal.  1  Vent.  38.  And  this  answer  will 
serve  for  the  objection,  that  the  declaration  was  not  delivered  in  time  ;  for  they  are 
so  far  from  having  a  power  to  assign  that  for  error,  that  in  2  Vent.  l-t3,  [207]  it  was 
held,  they  could  not  so  much  as  plead  it  to  the  scire  facias.  And  every  body  knows, 
that  even  matter  which  is  pleadable  to  the  scire  facias,  as  a  release,  cannot  be  taken 
advantage  of  after  judgment  in  scire  facias,  no  not  by  audita  querela.  F.  N.  B. 
104  i. 

Strange  replied.  Our  pleading  over  can  never  cure  a  defect  in  their  assigning  the 
breach.  In  1  Sid.  184,  in  trespass  the  plaintiff  had  not  alleged  a  possession,  and 
it  was  held,  not  guilty  did  not  cure  it.  So  in  Butt's  case,  7  Co.  it  is  said,  pleading 
over  shall  in  some  cases  help  a  defect  in  point  of  form,  but  in  no  case  a  defect  in 
point  of  substance.  This  case  of  a  recognizance  differs  from  that  of  a  bond,  one  is 
a  matter  of   record,  and  the  other  in  pais,  and  it  may  as  well  be  brought   up  as 
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the  original  is.  But  whether  it  was  pi'oper  to  send  for  it  or  not,  is  not  now  the 
question,  since  they  have  admitted  the  fact  to  be  as  we  have  alleged  it,  and  then 
put  it  in  judgment,  whether  upon  that  state  of  the  case  it  be  error  in  point  of  law 
or  not.  It  is  as  insufficient  to  assign  the  breach  in  the  words,  as  it  is  to  plead 
performance,  which  may  be  ill.  Lat.  16.  The  covenant  was  to  deliver  all  his  money, 
and  held  not  sufficient  to  plead  he  had  delivered  all.  The  general  answer,  that  the 
bail  shall  not  impeach  the  judgment  against  the  principal,  will  not  go  to  my  second 
objection;  for  there  I  do  not  dispute  the  validity  of  the  proceedings  as  between 
the  parties,  but  only  insist  they  are  not  binding  as  to  the  bail.  As  in  the  case  iu 
Yelverton  the  bail  did  not  overthrow  the  judgment  for  want  of  eight  days  warning, 
but  only  made  use  of  that  objection  to  e.xcuse  themselves,  without  impeaching  the 
proceedings  quoad  the  principal. 

C.  J.  Some  of  the  exceptions  would  hold,  if  the  party  did  not  come  too  late  ; 
and  others,  if  they  came  out  of  the  mouth  of  the  principal.  But  as  they  lie  under 
both  those  disadvantages,  in  coming  too  late,  and  from  an  improper  person  ;  I  think 
they  can  have  no  weight  in  this  case.  The  objection  to  the  breach  strikes  at  the 
recognizance  itself,  which  is  inileed  but  oddly  penned.  It  should  not  have  been 
so  strait,  for  Courts  of  Justice  ought  to  take  such  as  will  answer  the  effect  of  the 
plaintiffs  demand.  The  effect  will  be  answered  by  a  render,  though  not  in  executioae 
judicii,  provided  the  party  be  liable  to  be  so. 

The  others  inclined  to  affirm.  But  it  was  put  off  to  another  day,  when  Serjeant 
Branthwayte  pro  quer'  in  errore,  argued,  that  the  breach  is  not  well  assigned,  because 
they  charge  us  with  not  doing  an  act,  which  can  only  be  the  act  of  the  plaintiff  in 
the  action  (i.e.)  the  having  him  in  execution  of  the  judgment.  For  all  we  can  do, 
is  to  surrender  him,  so  as  the  other  may  have  him  in  execution  ;  but  to  surrender 
him  in  execution  is  not  in  our  [208]  power.  I  agree  it  is  a  general  rule,  that  the 
breach  may  be  assigned  in  the  words  of  the  condition;  but  it  is  with  this  exception, 
which  goes  to  our  case,  that  where  the  natuial  performance  of  that  condition  is  what 
the  words  themselves  do  not  import,  there  you  must  leave  the  words,  and  go  to  that 
which  amounts  to  a  performance  within  the  intent  of  the  condition.  A  pleader  is  to 
go  according  to  the  operation  of  law,  and  not  the  words  of  a  deed.  The  grant  of 
one  jointenant  to  another  must  be  pleaded  as  a  release.  2  Saund.  97.  As  to  the 
precedents,  they  were  as  much  in  favour  of  the  case  of  Chetley  v.  Wood  in  Salk.  659, 
as  they  are  in  this  case,  but  yet  they  had  no  influence  upon  the  Court,  because  they 
said  they  were  against  law. 

As  to  the  variances,  they  were  .so  fully  prest  upon  the  former  argument,  that 
I  shall  not  meddle  with  them  ;  nor  indeed  is  there  any  occasion,  for  I  do  not  find  it 
is  so  much  as  pretended,  that  there  are  any  ways  to  be  solved.  But  the  only  thing 
I  shall  apply  myself  to  is,  to  prove  that  we  are  not  too  late  to  have  advantage  of 
them,  which  was  objected  to  us.  I  agree,  no  variance  can  be  assigned  between  the 
bond  and  the  declaration,  upon  a  writ  of  error  ;  and  the  reason  is,  because  in  judgment 
of  law  the  bond  which  was  once  in  Court  is  delivered  out  again  to  the  party  at  the 
end  of  the  terra.  But  that  reason  has  no  place  in  the  case  of  a  record,  which  always 
remains  in  Court.  This  Court  sends  to  Inferior  Courts  for  their  records,  and  will 
adjudge  upon  them,  though  the  party  might  have  had  the  same  advantage  below. 
A  man  below  may  have  oyer  of  an  original  upon  which  the  scire  facias  is  built. 
And  for  the  point,  that  he  was  not  too  late,  he  cited  Yelv.  218.    Hob.  4.     2  Cro.  331. 

Reeve  contra.  After  a  scire  feci  returned,  the  party  cannot  have  advantage  of 
what  might  have  been  pleaded.  Salk.  262,  264.  There  is  no  difference  between 
a  record  and  a  matter  in  pais,  where  it  is  not  part  of  the  same  record,  as  this 
lecognizance  is  not.  11  H.  4,  47  b.  1  Roll.  Abr.  760.  The  defendants  might  have 
had  a  writ  of  error  tam  in  redditione  judicii  quam  in  adjudicatione  executionis  ; 
and  if  upon  a  common  writ  of  error  the  same  advantage  might  be  had,  what  occasion 
was  there  to  provide  a  special  one?  And  this  differs  widely  from  the  case  of  an 
original,  for  that  is  only  part  of  the  process  :  but  this  is  like  a  note  or  a  bond,  the 
ground  and  cause  of  the  action. 

C.  J.  At  present  this  recognizance  is  no  part  of  the  record.  The  defendant  by 
praying  oyer,  might  have  made  it  so  ;  and  if  the  Court  below  had  denied  oyer,  (which 
by  the  way  they  did)  he  would  have  had  the  same  advantage  on  a  bill  of  exceptions. 
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I  am  [209]  sorry  those  who  were  concerned  below  had  not  the  courage  to  do  it,  for  by 
this  means  we  are  now  to  affirm  a  judgment,  which  if  all  the  parts  of  it  were  properly 
before  us,  we  should  be  bound  to  reverse,  and  by  this  artifice  the  justice  of  this  Court 
is  eluded.     Powys  J.  accord'. 

Eyre  J.  In  Trevivian  v.  Lawrence  {ay  {which  I  was  counsel  in)  the  judgment  on 
which  the  scire  facias  was  brought,  was  really  of  another  term  than  the  recital 
mentioned  ;  and  the  Court  held,  we  could  have  no  advantage  of  it  after  a  scire  feci. 

Adjournatur,  to  look  into  the  case  in  Yelv.  And  the  last  day  of  the  term  the 
Chief  Justice  said,  they  had  perused  the  record,  which  is  Trin.  9  Jac.  1,  Rot.  30.5,  and 
nothing  is  entered  there,  but  the  award  of  execution,  with  a  mark  in  the  margin, 
that  a  writ  of  error  was  allowed  ;  and  whether  the  judgment  was  fetched  up  by  a 
certiorari,  or  by  a  special  writ  of  error,  does  not  appear  in  the  report  (but  they 
inclined  it  was  by  the  latter)  so  that  case  was  of  small  authority.  The  judgment  of 
C.  B.  was  affirmed. 

{ay  89,  Moor  468,  S.  C. 

(1)  Vide  Bead  v.  Charnley,  2  Ld.  Raym.  1224. 

{af  3  Salk.  224.     11  Mod.  78,  84,  95.     Holt  347,  9,  50,  425,  S.  C. 

(2)  Rex  V.  Beach,  Cowp.  229. 

{af  6  Mod.  256.  Salk.  276.  3  Salk.  151.  Holt  282.  2  Ld.  Raym.  1036, 
1038,  S.  C. 


[210]     Michaelmas  Term,  6  Georgii  Regis.    In  B.  R. 

Sir  John  Pratt,  Knt.,  Lord  Chief  Justice.  Sir  Littleton  Powys,  Knt.,  Sir  Robert 
Eyre,  Knt.,  Sir  John  Fortescue  Aland,  Knt.,  Justices.  Nicholas  Lechmere,  Esquire, 
Attorney  General.     Sir  William  Thompson,  Knt.,  Solicitor  General. 

Memorandum :  The  Lord  C.  J.  Pratt  was  absent  all  this  term,  being 
ill  of  an  ague  and  fever. 

Leighton  versus  Leighton. 

Officer  examined  as  to  condition  but  not  substance  of  records. 

Wearg  moved,  that  the  keeper  of  records  and  fines  in  com'  Monmouth  might 
attend  the  trial  at  Bar  with  some  of  the  originial  records,  to  answer  an  objection, 
that  had  been  made  upon  a  former  trial,  that  all  the  records  were  worn  out  and 
obliterated.  Sed  per  Curiam,  we  never  do  it :  you  may  have  a  rule  for  copies. 
And  though  the  officer  cannot  be  examined  as  to  the  matter  of  a  record,  yet  he  may 
give  evidence  of  the  condition  of  them  in  general,  without  producing  them,  and  that 
will  answer  your  purpose  as  well. 

[211]    Hassel's  Case. 

Mandamus  to  reimburse  surveyor  of  highways. 

Fazakerley  moved  for  a  mandamus  to  be  directed  to  the  justices  of  peace  of  the 
county  of  Chester,  commanding  them  to  make  a  rate,  to  reimburse  one  Hassel  the 
money  he  had  expended  as  surveyor  of  the  highways.     And  it  was  granted. 


AsPLiN  AND  Gray. 

Practice,  venue. 

Per  Curiam,  if  the  declaration  be  delivered  so  early  in  term,  that  the  defendant 
has  eight  days  in  that  term,  he  cannot  move  to  change  the  venue  the  next  term. 
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Harvey  versus  Porter.  " 

What  is  a  term's  notice  of  trial. 

Per  Curiam,  if  on  an  old  issue  notice  of  trial  be  given  before  the  first  day  in  full 
term,  it  is  sufiScient ;  and  it  need  not  be  given  before  the  essoin  day  (1). 

(1)  Bogg  V.  Rose,  post,  1164,  contra  and  that  the  practice  is  also  contra  in  C.  B. 
Vide  Geale  v.  Chapman,  Barnes  291.     See  also  Imp.  Pract.  K.  B.  309. 

Between  the  Parishes  of  Ratcliffe  Culy  and  Exall  in  Civit'.  Coventry. 
An  order  to  common  intent  is  good.     1  Sess.  Ca.  p.  145.     No.  134,  S.  C. 

Upon  an  order  for  removal  of  a  widow  and  her  two  children  from  Exall  to  Ratcliffe 
Culy,  it  appeared,  that  some  time  since  one  A.  B.  was  hired  and  served  for  a  year  in 
the  parish  of  R.  C.  and  gained  no  other  settlement  before  his  death,  therefore  the 
justices  adjudge  the  wife  and  her  children  to  be  settled  in  R.  C.  and  send  them  thither 
as  to  the  settlement  of  the  husband. 

Reeve  moved  to  quash  the  order,  because  a  married  man  gains  no  settlement 
by  any  hiring  or  service  ;  and  likewise  because  the  children  are  called  her  children  and 
not  his.  Sed  per  Curiam,  we  never  make  intendments  to  destroy  an  order,  and  it 
does  not  appear  he  was  married  at  the  time  of  the  hiring,  and  if  he  was  married 
during  the  service,  that  will  not  prevent  his  settlement.  And  as  to  the  children,  we 
must  intend  them  to  be  his  by  her,  till  the  contrary  appears ;  and  that  they  are  so  is 
implicitly  averred  in  the  adjudication  of  the  childrens  being  settled  with  him  ;  for  that 
they  could  not  be,  if  they  were  her  children  by  a  former  husband,  so  we  must  take 
them  to  be  his.     Order  confirmed. 

[212]    Palgrave  versus  Windham. 

[See  In  re  Mackenzie  [1899]  2  Q.  B.  574.] 

Case  lies  by  an  administrator  against  the  bailiff  of  a  liberty  for  executing  a  fi.  fa.  and 
removing  the  goods  off  the  premisses  before  the  landlord  was  paid  a  year's  rent. 
Upon  8  Ann.  c.  17.     Lill  Enl.  46.     Fort.  372.     9  Vin.  Abr.  157,  pi.  1. 

Case  by  the  plaintiff  as  administrator  of  J.  S.  against  the  defendant  as  bailiff  of  the 
liberty  of  the  Duchy  of  Lancaster,  for  executing  a  fieri  facias,  and  removing  the  goods 
off  the  premisses  before  the  landlord  was  paid  his  year's  rent,  pursuant  to  the  statute 
8  Ann.  c.  17.  The  gener&l  issue  pleaded,  verdict  and  judgment  pro  quer',  a  writ  of 
error  brought,  and  the  general  errors  assigned. 

Yorke  pro  quer'  in  errore,  made  three  points  :  1.  Whether  upon  this  statute  any 
action  lies  against  the  officer.  2.  Admitting  it  does,  whether  in  this  case  the  plaintiff 
has  disclosed  sufficient  matter  to  maintain  an  action.  And  3.  Whether  it  will  lie  for 
an  administrator. 

1.  The  first  point  depends  upon  the  words  of  the  statute,  which  are,  "that  no 
goods  shall  be  liable  to  be  taken  by  virtue  of  any  execution,  unless  the  party,  at 
whose  suit  the  execution  issued  out,  shall  before  the  removal  of  such  goods  from  off 
the  premisses,  pay  to  the  landlord  or  his  bailiff  one  year's  rent  (if  due),  and  the  sheriff 
or  other  officer  is  impowered  and  required  to  levy  and  pay  the  plaintiff  as  well  the 
money  so  paid  for  rent,  as  the  execution  money." 

Upon  this  it  is  plain,  that  the  plaintiff  in  the  action,  and  not  the  officer,  is  the 
person  who  is  to  be  accountable  to  the  landlord  ;  and  if  he  does  not  pay  the  rent,  the 
landlord  will  have  his  remedy  against  him.  But  what  is  all  this  to  the  officer  ?  He 
is  to  execute  the  King's  writ  in  the  ordinary  manner,  with  this  only  difference,  that  if 
the  plaintiff  pays  the  rent,  then  ho  must  go  farther,  and  levy  that  as  well  as  the 
execution  money  ;  but  if  it  be  not  paid  (as  in  this  case  it  appears  it  was  not)  then  the 
payment  being  in  the  nature  of  a  condition  precedent,  the  officer  was  not  obliged  to 
go  out  of  his  way,  and  consequently  there  were  no  laches  whereon  to  found  an  action. 
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But  if  an  action  will  lie  against  the  officer,  yet  I  apprehend  the  plaintiff  has  not 
disclosed  sufficient  matter  to  maintain  one,  no,  not  even  to  have  obliged  the  plaintiff 
in  the  action,  to  pay  the  rent ;  for  here  is  no  notice  or  demand  alleged,  and  as 
this  is  a  matter  which  lies  only  in  the  knowledge  of  the  landlord,  he  ought  to  do 
the  first  act,  by  giving  notice.  1  Roll.  Abr.  463,  pi.  16.  Hob.  51.  Alleyn  24. 
1  Bulst.  12.     In  a  quantum  meruit,  you  always  aver  notice. 

[213]  It  will  he  said,  that  there  is  notice  to  the  officer,  but  I  take  that  to  be  as 
none,  for  no  body  will  say  the  officer  was  bound  to  pay  the  money  himself ;  and  as  to 
the  verdict,  it  is  true,  that  will  help  what  is  alledged,  but  can  never  add  any  new  fact 
not  mentioned  in  the  declaration.     Salk.  364. 

3.  This  action  lies  not  for  an  administrator.  For  the  git  of  this  action  is  either 
the  non-payment  of  the  rent,  or  the  tort  in  removing  the  goods.  If  the  first,  then 
I  say  the  officer  is  not  bound  to  pay  the  money.  If  the  second,  then  this  being  a 
personal  tort,  an  administrator  can  maintain  no  action  for  it.  The  intestate  had  no 
particular  interest  in  the  goods  (as  the  plaintiff  in  the  execution  after  payment  of  the 
rent  would  have)  but  this  is  an  action  arising  merely  ex  delicto.  At  common  law 
before  the  Statute  de  Bonis  Asportatis  in  Vita  Testatoris,  it  is  certain  an  administrator 
could  have  no  such  action  ;  and  I  take  it,  that  statute  has  never  yet  been  extended  so 
far  as  this  case.  In  the  cases  of  ejectment,  ward,  and  quare  impedit,  there  was  an 
interest  vested  before  the  death  of  the  testator,  of  which  there  is  none  in  this  case. 

Branthwayte  Serjeant  contra.  The  mischief  intended  to  be  remedied  by  this 
statute  was,  the  fraud  which  tenants  committed,  in  setting  up  a  sham  execution 
to  defeat  the  landlord  of  his  rent ;  and  therefore  it  ought  to  have  a  liberal  construction. 
The  words  are  prohibitory,  that  the  goods  shall  not  be  removed  ;  and  therefore  as 
the  officer  had  notice,  he  should  have  stopped  his  hand  till  the  money  was  paid, 
and  not  have  removed  the  goods,  to  evade  the  statute.  And  it  would  have  been 
a  good  return,  for  him  to  say,  that  he  had  seized  the  goods,  but  could  not  proceed 
to  expose  them  to  sale,  for  that  the  landlord  had  demanded  a  year's  rent  pursuant 
to  this  statute,  which  the  plaintiff  was  not  there  ready  to  pay. 

As  to  the  want  of  alleging  a  demand  upon  the  plaintiff"  in  the  action,  that  is  not 
the  git  of  this  suit,  it  is  the  tort  in  removing  the  goods  ;  and  there  being  notice 
to  the  officer,  his  proceeding  after  is  a  wrong  to  us,  for  which  he  is  answerable. 
But  suiely  'after  a  verdict,  every  thing  necessary  to  make  this  an  offence,  must  be 
supposed  to  have  been  proved. 

As  to  our  suing  as  administrator,  there  are  cases  stronger  than  this.  The  differ- 
ence is  in  actions  by  and  against  an  administrator.  This  is  not  a  wrong  to  the 
person,  but  to  the  estate  of  the  intestate.  Upon  the  Statute  of  E.  6,  an  action  lies 
by  but  not  against  an  executor,  for  not  setting  out  of  tithes.  1  Sid.  88,  407. 
1  Vent.  30.  In  4  Mod.  403,  an  executor  maintained  an  [214]  action  for  a  false 
return.  Here  the  intestate  had  an  interest  in  the  goods  ;  they  were  a  pledge  for 
his  rent,  but  are  now  lost.     This  was  over-ruled  in  C.  B. 

Yorke  replied.  In  the  case  of  tithes  there  is  an  interest  vested,  and  that  in 
4  Mod.  was  after  execution,  where  the  sheriff  having  the  money  in  his  hands,  was 
liable  to  an  action  of  debt.  Cro.  Car.  539.  But  Jones  173,  the  better  opinion  is, 
that  upon  mesne  process  such  an  action  is  not  maintainable.  In  that  case  too  the 
debt  was  absolutely  lost,  but  here  the  landlord  or  his  administrator  may  still  sue 
the  tenant  for  his  rent. 

Povvys  J.  held  the  action  lay  against  the  officer  for  the  tort,  and  that  though 
notice  is  requisite  (1),  yet  the  want  of  alleging  it,  is  helped  by  the  vei'dict.  And 
that  the  removal  of  the  goods  was  a  wrong  to  the  estate  of  the  intestate,  for  which 
his  administrator  might  maintain  an  action.  Et  per  Eyre  J.  As  the  officer  had 
notice,  that  is  enough  to  subject  him  (2),  though  it  does  not  amount  to  a  demand 
of  the  money  of  the  plaintiff  in  the  execution ;  which,  though  the  statute  is  silent, 
yet  upon  the  reason  of  the  thing  I  take  to  be  neces.sary.  Executors  and  adminis- 
trators may  sue  for  an  escape,  and  here  the  intestate  had  an  interest,  for  which 
his  administrator  may  bring  an  action.  To  which  Fortescue  J.  agreed.  And  the 
judgment  of  C.  B  was  affirmed. 

N.B.  I  was  counsel  in  this  cause  as  an  assistant  to  a  Serjeant  in  C.  B.  and  took 
another  exception,  that  there  was  no  such  statute  as  the  plaintiff  had  declared  upon. 
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for  he  sets  out  with  one  made  at  the  Parliament  begun  and  holden  8  July  8  Ann. 
when  it  was  in  7th  of  that  Queen.  But  the  Court  held,  that  the  saying  afterwards 
contra  forraara  statuti  in  eo  casu  edit'  et  provis'  had  set  the  matter  at  large  :  and  thea 
it  being  a  publiok  Act,  they  were  bound  to  take  notice  of  it.  And  the  plaintiff  was 
not  prejudiced  by  the  mistake. 

(1)  JVaring  v.  Dewberry,  ante,  97,  S.  P. 

(2)  Vide  6  Com.  Dig.  tit.  Rent  (D.  8),  and  Henchet  v.  Kimpson,  2  Wils.  UO. 


Wegersloffe  and  Keene. 
There  may  be  a  partial  acceptance  of  a  bill  of  exchange. 

Action  upon  the  case  upon  the  custom  of  merchants  brought  by  the  person 
the  whom  a  foreign  bill  of  exchange  is  made  payable,  against  the  acceptor.  And 
to  declaration  sets  forth,  that  one  James  Collet,  being  a  merchant  residing  at 
Christiana  in  Norway,  according  to  the  custom  of  merchants  drew  his  first  bill  of 
exchange  upon  the  defendant,  requesting  him  to  pay  the  plaintiff  such  first  bill  (his 
second  not  being  paid)  of  1271.  18s.  4d.  which  bill  was  afterwards,  viz.  9  December, 
1717,  shewn  to  the  defendant,  who  accepted  to  pay  1001.  part  [215]  thereof,  upon  the 
8th  day  of  February  following,  by  virtue  whereof  he  became  chargeable,  et  in  considera- 
tione  inde  eisdem  die  et  anno  ultimo  supradictis  super  se  assumpsit,  to  pay  the  same 
on  the  said  8th  day  of  February  tunc  prox'  sequentem,  which  he  has  not  done  accord- 
ing to  his  undertaking.  There  is  likewise  a  count  for  monies  had  and  received,  and 
an  insimiil  computassent.  The  defendant  as  to  those  two  counts  pleads  non  assumpsit, 
and  as  to  the  count  upon  the  bill,  he  pleads,  that  the  said  James  Collet  drew  another 
bill  for  1001.  only,  wherein  he  countermands  the  payment  of  the  odd  271.  18s.  4d.  by 
virtue  whereof  the  defendant  paid  the  1001.  in  satisfaction  of  the  first  bill,  and  the 
plaintiff  accordingly  received  it  in  satisfaction.  The  plaintiff  protestando,  that  the 
defendant  did  not  pay  it  in  satisfaction  ;  for  plea  saith,  that  he  never  received  it  in 
satisfaction.     And  to  this  replication  the  defendant  demurs. 

Strange  pro  defendente.  I  shall  not  trouble  the  Court  with  an  exception  which 
has  formerly  been  taken  to  these  replications,  that  the  payment  in  satisfaction  being 
admitted,  the  traverse  of  the  acceptance  is  immaterial ;  for  I  am  sensible,  it  has  been 
adjudged  to  be  well  enough  in  the  case  of  Young  v.  Ruddle,  Salk.  627,  and  of  Hawkshaw 
v.  Rawlings  in  this  Court,  Hil.  3d  of  His  present  Majesty,  upon  this  ground,  that  there 
can  be  no  payment  in  satisfaction,  without  an  acceptance  in  satisfaction  ;  and  therefore 
a  traverse  of  the  acceptance  is  an  argumentative  denial  of  the  payment;  for  if  the 
plaintiff  did  not  accept  it  in  satisfaction,  the  consequence  of  that  is,  that  it  was  not 
paid  in  satisfaction. 

Laying  therefore  the  plea  and  replication  aside,  I  shall  take  up  the  case  as  it  stands 
upon  the  declaration,  and  upon  that  offer  some  things  distinctly,  both  as  to  the  matter, 
and  as  to  the  manner  of  it. 

As  to  the  matter  of  it,  the  case  is  no  more  than  this  ;  the  person  to  whom  a  foreign 
bill  of  exchange  is  made  payable,  brings  his  action  against  the  drawee,  upon  a  partial 
acceptance  for  so  much  of  it  as  he  undertook  to  pay,  and  counts  upon  the  custom  of 
merchants. 

The  single  point  which  will  arise  upon  this  case  is,  whether  a  partial  acceptance 
be  good  or  not  within  the  custom  of  merchants.  And  I  shall  endeavour  to  prove, 
that  this  acceptance  is  a  void  acceptance,  and  consequently  the  plaintiff  has  no  cause 
of  action. 

That  I  may  not  be  misunderstood  when  I  call  this  a  void  acceptance,  I  would 
premise,  that  I  do  not  mean,  it  is  so  absolutely  void  as  to  exclude  any  remedy  against 
the  acceptor,  for  I  must  admit,  that  this  acceptance  will  create  a  contract  between 
the  parties,  upon  which  an  action  upon  the  case  would  have  laid.  [216]  But  what  I 
shall  insist  upon  is,  that  this  is  a  void  acceptance  within  the  custom  of  merchants, 
upon  which  the  plaintiff  has  founded  his  case  ;  and  if  it  be  void  within  the  custom  of 
merchants,  then,  whatever   effect  it  would  have  as  a  private  contract  between  the 
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parties,  will  be  a  matter  foreign  to  the  present  question,  in  as  much  as  the  plaintiff 
has  not  relied  on  it  as  such,  but  has  brought  his  action  upon  the  custom. 

I  have  inquired  into  the  practice  of  merchants  in  this  case,  but  have  not  been  able 
to  get  any  certain  account  of  this  matter.  The  true  reason  of  which  I  apprehend  to 
be,  that  it  is  a  case  which  seldom  or  never  happens  amongst  merchants,  for  they  honour 
one  another's  bills,  though  there  are  no  effects  of  the  drawer's  in  their  hands ;  and 
they  would  esteem  it  the  greatest  blemish  that  could  be  cast  upon  them,  if  their 
correspondent  should  once  refuse  to  answer  their  bills  any  further  than  they  had 
effects  in  his  hands. 

What  account  I  have  received,  I  shall  submit  to  the  Court.  Some  are  of  opinion, 
that  an  acceptance  for  part  is  an  acceptance  for  the  whole,  in  as  much  as  it  deprives 
the  party  of  the  benefit  of  protesting,  and  so  resorting  back  to  the  drawer.  But  I 
apprehend  there  is  no  reason  at  all  for  this.  To  say  that  because  commonly  a  man 
does  honour  another's  bill  beyond  what  effects  he  has  in  his  hands,  that  therefore 
he  must  do  it,  is  a  sti-ange  conclusion.  For  suppose  he  has  but  201.  of  the  drawer's 
in  his  hands,  and  is  bound  to  answer  a  bill  for  so  much  ;  it  would  be  highly  unreason- 
able, that  in  case  the  other  should  draw  for  10,0001.  this  man  must  either  pay  the 
whole,  or  subject  himself  to  an  action  for  non-performance  of  the  condition. 

But  if  this  notion  should  prevail,  that  an  acceptance  for  part  is  an  acceptance  for 
the  whole,  yet  as  on  the  one  hand  it  charges  the  acceptor  with  the  intire  sum,  so  on 
the  other  hand  it  discharges  him  of  this  action.  For  then  there  can  be  no  colour  to 
split  the  demand  into  two  actions,  but  the  plaintiff,  in  declaring  for  part  ought  to 
shew,  that  the  rest  is  satisfied.     Salk.  6.5. 

Others  are  of  opinion,  that  the  party  ought  not  to  have  taken  this  acceptance,  but 
protested  the  bill  as  to  the  whole,  and  sent  for  another  to  the  value  of  what  the  drawee 
would  answer.     This  likewise  makes  for  the  acceptor  the  defendant. 

I  am  informed  indeed,  there  is  one  gentleman  does  attend  to  say,  that  this  matter 
has  happened  in  his  own  experience  ;  but  he,  by  what  I  find,  is  alone  in  that  opinion, 
and  perhaps  may  not  have  considered  the  consequences  of  it. 

[217]  As  there  is  this  diversity  of  opinions  upon  a  matter  which  seldom  or  never 
comes  in  practice,  I  shall  take  it  upon  the  reason  of  the  thing,  with  a  view  likewise 
to  the  many  inconveniences  which  will  follow  as  a  consequence  of  establishing  this 
partial  acceptance. 

The  better  to  come  at  this,  it  may  not  be  improper  to  state  the  method  of  trans- 
acting these  affairs.  When  the  party  to  whom  a  bill  of  exchange  is  made  payable 
receives  it,  he  immediately  applies  to  the  drawee  to  get  his  acceptance :  if  he  accepts 
it,  nothing  farther  is  done  till  the  day  of  payment,  and  then  if  it  be  paid  the  matter 
is  at  an  end.  But  if  the  drawee  will  not  accept  it,  then  the  party  is  to  protest  the 
bill,  and  send  back  the  protest  by  the  next  post.  When  the  time  of  payment  comes, 
he  tenders  the  bill  again,  and  then  the  drawee  may  either  pay  it  or  refuse  it :  if  he 
refuses  it,  then  there  is  a  second  protest  for  non-payment,  and  the  bill  itself  is 
returned.  And  so  it  is  if  he  accepts  it,  and  afterwards  refuses  to  pay  it.  From  all 
this  I  would  infer,  that  there  can  be  no  partial  protest  for  non-acceptance,  which  as 
I  am  informed  is  a  protest  not  in  the  memory  of  any  but  one  of  the  notaries  publick. 
The  words  of  all  protests  are,  I  exhibited  the  original  bill  to  the  person  to  whom 
directed,  and  demanded  his  acceptance  thereof.  Now  an  acceptance  of  part  is  not 
an  acceptance  thereof,  no  more  than  payment  of  part  is  a  payment  of  the  whole. 
There  is  a  book  which  goes  by  the  name  of  Advice  concerning  Bills  of  Exchange,  and 
is  esteemed  amongst  those  who  are  most  conversant  in  these  affairs.  And  in  fol.  33 
of  that  book  it  is  said,  that  nothing  but  an  acceptance  to  pay  secundum  tenorem  billcB 
can  deprive  the  party  of  the  benefit  of  a  protest.  And  in  fol.  16  of  the  same  book 
he  puts  the  ease  of  a  bill  drawn  on  A.  and  B.  who  are  not  joint  traders,  and  an 
acceptance  by  one  only  :  this  says  he  goes  for  nothing,  and  the  party  must  protest 
the  bill  as  in  case  of  no  acceptance.  These  are  the  words  of  the  book  :  and  by  putting 
the  case  of  two  who  are  not  joint-traders,  I  should  apprehend  he  means,  that  each 
being  charged  with  a  moiety,  the  acceptance  of  one  is  but  an  acceptance  to  pay  a 
moiety,  which  is  but  a  partial  acceptance,  and  therefore  void  :  and  this  is  explained 
by  the  case  of  Pinkneij  v.  Rail,  Salk.  126,  where  one  joint  trader  accepted  a  bill,  and 
it  was  held  to  be  the  acceptance  of  both,  because  both  were  equally  liable  to  pay  the 
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whole.     And  to  this  purpose  likewise,  is  Molloy  De  Jure  Maritimo  in  the  chapter 
concerning  bills  of  exchange. 

If  there  can  be  no  protest  for  non-acceptance  of  part,  I  would  consider  how  the 
case  would  stand  in  regard  to  allowing  this  partial  acceptance  :  the  natural  and  plain 
consequence  of  that  will  be,  to  put  it  in  the  power  of  the  drawee,  to  defeat  the  other 
of  the  benefit  of  protesting  a  bill  for  10,0001.  by  his  acceptance  to  [218]  pay  one 
penny  only  ;  for  this  I  would  submit,  that  if  the  party  may  take  such  an  acceptance, 
he  must  take  it :  if  it  will  be  good,  he  cannot  refuse  it,  for  it  is  not  at  his  election  to 
charge  the  drawer  but  upon  the  other's  default ;  the  drawee  is  the  person  he  must 
first  resort  to,  and  if  he  refuses,  then  and  not  till  then,  is  there  a  proper  remedy  against 
the  drawer ;  and  therefore  in  the  action  against  the  drawer  the  plaintiff"  must  shew  a 
protest,  which  is  an  endeavour  to  receive  the  money  of  the  drawee.     Salk.  131. 

But  even  admitting  there  may  be  a  partial  protest  for  non-acceptance,  yet  the 
inconveniences  which  will  follow  of  course  are  so  great,  that  I  hope  it  shall  never  be 
established  by  the  judgment  of  the  Court. 

It  would  be  endless  to  put  cases  where  it  has  been  held,  that  rent-charges  and  the 
like  cannot  be  apportioned  ;  and  therefore  I  shall  rely  entirely  upon  the  reason  of 
the  thing,  that  in  this  case  the  contract  between  the  drawer  and  the  person  to  whom 
the  bill  is  payable  is  entire  and  not  divisible.  By  this  contract  the  drawer  (and 
consequently  the  indorsor)  subjects  himself  to  an  action  if  the  money  be  not  paid  at 
the  time :  but  though  he  becomes  liable  to  one  action,  yet  there  is  no  reason,  that  by 
transactions  between  the  party  to  whom  the  bill  is  payable,  and  the  drawee,  to  which 
he  is  not  privy,  this  contract  should  be  branched  out  into  several  actions,  which  will 
unavoidably  be  the  case  of  every  partial  acceptance  :  for  I  do  not  apprehend  how  this 
can  be  reduced  to  one  action  by  refusing  this  partial  acceptance,  and  protesting  for 
the  whole  ;  because  (as  I  observed  before)  if  the  party  may  take  it,  he  must  take  it, 
and  can  charge  the  drawer  no  farther  than  there  is  a  default  in  the  drawee. 

As  therefore  two  actions  are  the  fewest  he  can  be  charged  with,  I  would  beg  leave 
to  instance  how  he  may  be  charged  with  a  great  many.  The  acceptor  will  charge 
him  as  far  as  his  undertaking :  then  another  for  the  honour  of  the  drawer  (as  is  usual 
amongst  merchants)  may  undertake  for  another  part,  and  by  the  same  reason  a  third, 
and  a  fourth,  atid  no  body  can  say  where  it  shall  stop :  so  many  different  persons  may 
accept  for  so  many  different  pence,  and  every  one  of  these  has  his  distinct  remedy 
against  the  drawer. 

This  is  too  great  an  inconvenience  to  be  got  over ;  and  it  is  such  an  inconvenience 
(I  mean  the  multiplicity  of  suits)  as  the  common  law  has  always  endeavoured  to  meet 
with.  In  the  case  of  Hawkins  v.  Cardee,  Salk.  65,  it  was  held,  that  the  indorsee  of 
part  could  have  no  action,  because  says  my  Lord  Chief  Justice  Holt,  the  drawer 
having  only  subjected  himself  to  one  action,  it  cannot  be  divided  so  as  to  subject  him 
to  two.  If  the  grantee  of  a  rent-charge  levies  a  fine  of  part,  the  conusee  cannot 
compel  an  attornment,  for  that  would  be  to  give  two  actions  against  the  [219]  tenant. 
So  if  a  feoffment  were  made  to  a  man  and  his  heirs  with  warranty,  and  he  makes 
a  feoffment  to  two,  the  warranty  is  gone.  If  two  take  lands  jointly  with  warranty, 
and  one  makes  a  feoffment :  the  warranty  is  gone  as  to  him,  but  remains  as  to  his 
companion,  so  as  he  may  vouch  for  a  moiety  ;  and  at  common  law  if  they  had  made 
partition,  the  warranty  was  lost.  Co.  Litt.  187  a.  And  all  this  goes  upon  that 
ground,  that  it  being  res  inter  alios  acta,  it  shall  not  turn  to  the  prejudice  of  a  third 
person.  But  this  partial  acceptance  is  a  matter  transacted  between  mere  strangers  j 
and  therefore  shall  not  hurt  the  drawer,  who  was  no  party  to  it.  No  act  of  theirs, 
which  would  be  prejudicial  to  him,  shall  bind  him.  But  the  subjecting  him  to  several 
actions  will  be  a  prejudice  ;  therefore  he  shall  not  be  subjected  to  several  actions. 

The  great  benefit  arising  to  the  publick  from  these  bills  is,  their  being  negotiable 
and  passing  about  as  well  as  money  ;  for  every  body  is  sensible,  that  without  the 
assistance  of  these  bills  our  trade  could  never  be  carried  on  for  want  of  sufficient 
specie  ;  not  to  mention  the  trouble  and  danger  in  returning  money,  which  is  avoided 
by  this  expedient.  It  is  this  benefit  which  the  publick  receives  from  these  bills,  that 
has  intitled  them  to  all  the  favour  they  have  received,  of  which  innumerable  instances 
might  be  given.  For  this  reason  it  has  been  held,  that  the  bare  drawing  or  accepting 
a  bill,  makes  a  merchant  for  that  purpose.     1  Salk.  125.     Show.  125.     2  Vent.  295. 
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Now  if  what  is  contended  for  on  the  other  side  should  prevail,  the  publiek  will  be 
deprived  of  this  great  beneKt ;  for  no  man  will  take  this  bill  as  so  much  money  in 
the  way  of  trade,  when  he  is  to  resort  to  one  man  for  one  part,  and  perhaps  send  out 
of  the  kingdom  for  the  other  to  a  place  where  he  has  no  correspondent.  In  the  case 
ol  Jocelyn  v.  Laserre  which  was  in  this  Court  Hil.  11  Ann.  Rot.  214,  where  the  bill 
was  to  pay  oat  of  ray  growing  subsistence,  it  was  held,  that  in  regard  his  growing 
subsistence  might  never  amount  to  the  sum  drawn  for,  therefore  this  was  not  a  bill 
of  exchange  within  the  custom  of  meichants,  for  no  body  would  take  it  upon  such 
a  contingency.  And  the  cases  of  promis.sory  notes  since  the  statute  have  gone  upon 
the  same  reason.  Smith  v.  Boheme,  Mich.  1  Geo.  in  B.  R.  which  was  to  pay  money 
or  surrender  a  man  to  prison.  And  the  case  of  Appleby  v.  Biddle,  in  B.  R.  Hil.  3  Geo. 
which  was  to  pay  so  much  to  A.  if  I  do  not  pay  so  much  to  B.  and  both  these  were 
held  not  to  be  within  the  statute,  upon  that  only  reason  that  they  were  not 
negotiable. 

Another  inconvenience  which  naturally  occurs  upon  this  occasion  is,  that  the 
drawee  will  insist  to  have  the  whole  bill  delivered  up,  when  he  pays  but  a  part  only. 
For  according  to  the  authors  [220]  who  treat  of  this  subject  he  can  never  charge  the 
drawer,  when  they  come  to  make  up  their  accounts,  with  more  than  he  has  vouchers 
for  under  the  hand  of  the  drawer.  In  Lex  Mercatoria  274,  it  is  said,  that  if  the  bill 
be  lost,  the  drawee  cannot  justify  the  payment,  though  he  has  a  letter  of  advice. 
And  this  refutes  all  the  expedients  of  indorsing  part,  or  giving  a  special  receipt  for 
so  much,  because  in  neither  of  those  cases  will  the  drawee  have  any  authority  to 
produce  under  the  hand  of  the  drawer.  If  the  drawer  then  refuses  to  allow  what 
the  other  has  paid,  his  only  remedy  will  be  to  bring  his  action  ;  and  how  he  will  be 
able  to  maintain  it  upon  the  custom  of  merchants,  I  must  confess  myself  at  a  loss  to 
find  out,  for  he  will  want  the  necessary  evidence  to  maintain  such  an  action,  which  is 
the  bill  itself  that  was  drawn  upon  him. 

If  this  then  will  be  the  case,  where  he  pays  the  money  without  taking  up  the  bill ; 
I  must  contend  that  by  all  the  rules  of  prudence  and  justice  he  may  insist  to  have 
the  whole  bill  delivered  up  to  him,  when  he  only  pays  part  of  it  according  to  his 
acceptance. 

Supposing  him  then  in  possession  of  the  whole  bill,  I  would  consider  in  what 
a  condition  we  have  left  the  party  to  whom  it  was  made  payable.  He  must  be 
supposed  to  have  advanced  a  consideration  adequate  to  the  whole  sum,  and  conse- 
quently is  in  justice  intitled  to  his  whole  money  of  somebody  or  other.  It  will  be 
said,  that  he  may  get  what  he  can  of  the  drawee,  and  then  go  back  to  the  drawer  for 
the  residue.  It  is  true  he  may  do  so,  and  the  drawer  may  be  a  man  of  so  much 
honour  as  to  pay  him  every  farthing.  But  what  must  he  do  when  he  finds  he  is 
mistaken  in  his  man  ;  when  the  drawer  (instead  of  ordering  him  the  money  as  he 
expected)  shall  tell  him.  No,  you  have  nothing  to  produce  under  my  hand,  and  if  you 
have  been  so  foolish  as  to  deliver  up  the  bill,  you  must  take  it  for  your  pains.  I  know 
of  no  remedy  in  this  case  but  what  would  be  worse  than  the  disease,  and  therefore 
the  prudentest  thing  he  can  do  will  be  to  sit  down  by  the  loss. 

And  this  will  be  so  far  from  being  a  trick  in  the  drawer,  that  it  will  be  no  more 
than  what  every  prudent  man  will  do.  For  if  upon  the  report  of  what  has  been  done 
he  should  advance  the  residue  of  the  money,  yet  still  there  is  a  bill  standing  out 
against  him  for  the  whole,  upon  which  bill  it  cannot  appear  he  has  paid  the  money 
which  the  drawee  had  left  unpaid.  And  whether  in  that  case  he  would  not  afterwards 
be  answerable  for  the  whole,  may  be  proper  to  be  considered. 

I  have  now  done  with  what  I  had  to  offer  in  maintenance  of  the  negative  of  the 
question  I  proposed  to  speak  to,  and  shall  therefore  [221]  proceed  to  take  notice  of 
what  was  hinted  at  upon  the  former  argument  in  behalf  of  the  plaintiff  in  this  case. 

It  was  said  that  the  drawee  may  (and  very  often  does)  accept  to  pay  the  money 
at  a  different  time  from  what  is  appointed  in  the  bill(l).  I  must  admit  he  may  do 
so,  but  surely  that  case  can  bear  no  proportion  to  this  case.  It  is  not  liable  to  any  of 
the  inconveniences  I  mentioned  ;  it  is  the  same  as  if  the  bill  had  at  first  given  him 
a  longer  time,  and  it  is  well  known  that  after  acceptance  a  month  or  two  will  break 
no  squares  where  the  man  is  good  :  with  this  further,  that  amongst  merchants  such 
an  acceptance  is  esteemed  a  general  acceptance  to  pay  the  money  according  to  the 
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tenor  of  the  bill.  Besides,  Molloy  says,  that  in  such  a  case  the  bill  must  be  protested, 
which  cannot  be  done  in  our  case. 

It  was  further  urged  to  be  highly  reasonable,  that  the  drawee  should  honour  the 
bill  as  far  as  he  had  effects.  I  admit  this  to  be  reasonable,  and  perhaps  it  would  not 
have  been  impossible  for  the  plaintiff  to  have  declared  in  such  a  manner,  as  to  have 
charged  the  defendant  to  the  amount  of  his  acceptance  :  but  we  are  here  upon  the 
custom  of  merchants,  and  whatever  might  be  reasonable  in  case  of  private  property, 
will  cease  to  be  so,  when  it  appears  to  be  pregnant  of  so  many  inconveniences  to  the 
publick  as  I  have  mentioned.  And  if  the  plaintiff  has  it  in  his  power  to  frame  a  case 
wherein  he  may  do  himself  justice,  that  makes  the  argument  stronger  against  suffering 
him  to  break  in  upon  the  publick  convenience  for  his  private  benefit.  The  policy  of 
the  law  is,  rather  to  let  one  man  suffer,  than  to  introduce  a  general  inconvenience  : 
but  here  we  are  to  be  led  into  the  greatest  inconveniences,  even  in  a  case  where  there 
is  no  danger  of  the  party's  suffering  in  the  least ;  for  he  has  a  remedy,  which  stands 
clear  of  all  these  inconveniences,  and  there  will  be  no  harm  in  leaving  him  to  that. 

It  was  said,  that  if  the  drawer  (who  is  supposed  to  know  what  eftects  he  has  in 
the  other's  hands)  by  drawing  for  more,  subjects  himself  to  several  actions,  it  is  his 
own  fault.  The  answer  to  this  is,  that  the  very  drawing  for  more,  destroys  the  pre- 
sumption that  he  knew  how  accounts  stood.  But  amongst  merchants,  as  I  observed 
before,  that  is  not  the  case,  for  they  often  honour  one  another's  bill,  where  there  are 
no  effects  at  all. 

But  even  admitting  the  drawer  does  not  stand  altogether  clear  of  this  objection, 
yet  still  this  may  be  the  case  of  one  who  cannot  be  supposed  to  know  how  the  accounts 
stood  between  the  drawer  and  the  drawee  :  for  it  may  happen  this  bill  may  be  indorsed, 
and  then  the  indorsor  is  to  be  charged  in  the  same  man-[222]-ner  as  the  drawer. 
The  indorsor  will  be  liable  to  several  actions,  though  he  is  no  ways  privy  to  any  of 
the  transactions  between  the  indorsee  and  the  drawee. 

Upon  breaking  the  case  upon  the  former  argument  a  difference  was  taken  between 
the  case  of  the  acceptor  and  that  of  any  other  person  :  that  he  should  not  come  and 
discharge  himself  against  his  own  acceptance,  whatever  the  other  might  have  done  as 
to  refusing  this  partial  acceptance.  If  this  was  his  case  only,  it  might  be  reasonable 
to  extend  this  acceptance  as  far  as  it  will  go  ;  but  the  hardship  is,  that  what  is  law 
in  his  case,  must  likewise  be  law  in  the  case  of  the  drawer  and  indorsor  ;  so  that  here 
are  two  innocent  persons  who  are  to  be  involved  in  the  same  common  fate  ;  and  that 
is  never  to  be  suffered,  especially  when  the  drawee  may  be  charged  in  another  name, 
which  will  not  affect  the  drawer  or  indorsor. 

But  if  this  partial  acceptance  should  be  thought  good  within  the  custom  of 
merchants  :  yet  the  plaintiff  can  never  recover  in  this  action,  in  regard  to  the  manner 
in  which  he  has  declared. 

My  first  exception  is,  that  the  plaintiff  by  his  own  shewing  has  brought  his  action 
too  soon.  This  is  a  declaration  of  last  Michaelmas  term,  and  the  acceptance  is  laid 
to  be  the  9th  of  December  1717,  to  pay  upon  the  8th  of  February  following,  in 
consideration  whereof  he  did  the  same  day  and  year  last  mentioned,  which  was  the 
8th  of  February  1717,  promise  to  pay  the  money  on  the  8th  day  of  February  tunc 
proxime  sequen'.  Now  there  must,  of  necessity,  be  the  intervention  of  a  whole  year 
between  the  8th  of  February  1717,  and  the  8th  day  of  February  following  :  and  then 
the  case  is  no  more,  than  that  the  plaintiff  complains,  that  the  defendant,  on  the  23d 
of  October,  had  not  paid  him  a  sum  of  money,  which,  of  his  own  shewing,  was  not  to 
become  due  till  the  8th  of  February  following.  If  it  were  necessary  to  cite  cases  in 
maintenance  of  this  exception,  there  are  1  Sid.  373.     1  Vent.  13.5. 

Another  exception  is,  that  the  plaintiff  has  not  alleged  any  request  before  bringing 
the  action,  which  he  ought  to  have  done  ;  for  the  merchant  who  accepts  is  easy  to  be 
found,  but  the  party  to  whom  the  bill  is  made  payable  may  only  be  a  traveller  to 
whom  the  other  cannot  resort  to  pay  the  money.  And  this  differs  from  the  case  of 
a  bond,  for  there  it  is  for  the  benefit  of  the  obligor  to  save  the  penalty,  so  there  needs 
no  request  to  him  to  do  an  act  for  his  own  benefit.  It  will  be  said,  that  the  action 
is  a  request;  but  if  it  be,  still  it  recurs  to  that  question,  whether  a  request  at  the  time 
of  bringing  the  action  is  sufficient.  And  [223]  it  is  plainly  not  so,  for  then  it  is  a 
request  to  pay  the  money  four  months  before  it  became  due. 
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I  shall  trouble  your  Lordship  with  but  a  word  more,  and  it  is  this,  the  bill  runs, 
Pay  this  my  first  bill  ray  second  not  being  paid,  and  therefore  I  must  submit  it, 
whether  they  ought  not  to  have  averred,  that  the  second  was  unpaid.  Indeed  in  the 
case  of  East  v.  Emngton,  Salk.  130,  it  was  held  well  after  a  verdict  (2),  because  if  the 
second  was  paid,  the  jury  could  not  find  assumpsit  as  to  the  first :  he  was  not  to  pay 
the  first  unless  the  second  was  unpaid,  so  the  jury  finding  him  bound  to  pay  the  first, 
that  is  an  argumentative  finding  the  second  unpaid.  But  the  Court  in  that  case  inclined, 
it  would  have  been  ill  upon  a  demurrer. 

It  will  be  said,  that  this  should  have  been  shewn  for  cause  of  demurrer.  But  this 
exception  goes  to  the  cause  of  action  itself,  and  may  as  well  be  taken  advantage  of 
upon  a  general  demurrer,  as  the  want  of  setting  out  an  attornment  was  in  the  case 
of  Long  v.  Buckcridgc. 

The  whole  both  with  relation  to  the  matter  and  the  manner  of  this  declaration 
may  be  reduced  to  this  dilemma :  either  this  partial  acceptance  is  good,  or  it  is  not. 
If  it  is  good,  yet  the  plaintiff  has  come  too  soon,  without  alleging  what  is  necessary 
to  make  out  his  case,  and  consequently  can  never  recover  in  this  action.  If  it  is  not 
good,  that  alone  will  be  sufficient  to  intitle  us  to  judgment  for  the  defendant. 

Reeve  contra.  I  am  no  otherwise  prepared  to  argue  this  cause,  than  by  acquainting 
the  Court,  that  a  gentleman  has  often]  attended,  to  inform  you,  that  it  is  practicable 
to  protest  a  bill  for  non-acceptance  of  part,  and  then  resort  back  to  the  drawer.  As 
to  the  inconveniences  which  are  urged,  they  are  as  great  of  our  side  upon  account  of 
death  or  acts  of  bankruptcy.  The  drawee  is  not  prejudiced  ;  and  as  to  the  drawer, 
if  part  is  paid,  his  debt  is  so  much  lessened,  which  is  a  benefit  to  him. 

As  to  the  first  objection  to  the  declaration,  that  we  have  brought  our  action  too 
soon  :  it  runs,  in  prajdict' octavum  diem  Febr.  tunc  proxime  sequentera  ;  so  to  support 
the  declaration  you  will  reject  proxime  sequentem,  and  then  it  stands  as  a  promise  to 
pay  in  February  1717,  and  the  action  is  in  October  following. 

2.  No  request  was  necessary,  for  upon  the  acceptance  a  duty  arises,  and  this  is 
not  a  collateral  promise. 

[224]  3.  If  the  defendant  had  paid  the  second  bill,  he  should  have  pleaded  that 
matter  in  his  discharge :  and  as  to  the  case  of  East  v.  Essingion,  that  was  against  the 
drawer  upon  the  first  contract,  but  this  against  the  acceptor  upon  a  new  contract. 

Strange  replied  as  to  prasdict',  it  does  not  make  the  sentence  inconsistent  with 
proxime  sequentem  ;  for  it  is  common  to  call  the  same  day  in  a  different  year,  the 
same  day  generally  :  and  here  it  is  no  more  than  that  the  party  promises  on  8  February 
in  one  year  to  pay  upon  the  same  day  in  another  year :  and  where  a  thing  is  gram- 
matically right,  the  Court  will  never  reject  it,  as  was  held  in  the  case  of  Wyatt  v. 
Aland  in  B.  R.  Trin.  2  Ann. 

They  should  have  shewn  the  second  bill  unpaid,  for  it  is  in  the  nature  of  a  con- 
dition precedent  to  their  having  any  right  to  this  action.  As  to  the  request,  no  debt 
arises  upon  the  acceptance,  for  an  indebitatus  assumpsit  will  not  lie  upon  a  bill  of 
exchange.     Salk.  125. 

Powys  J.  Either  party  might  have  refused  this  partial  acceptance,  and  they  were 
at  the  same  liberty  to  take  it:  neither  could  force  the  other  to  it,  but  if  both  agree, 
volenti  non  fit  injuria.  The  drawer  trusts  all  to  the  discretion  of  the  person  to  whom 
he  gives  the  bill,  and  if  that  person  leads  him  into  inconveniences,  who  can  help  it? 

Eyre  J.  I  think  the  declaration  is  well  enough  ;  we  will  reject  proxime  sequentem, 
and  then  all  is  right  (3) :  there  is  no  difference  between  the  case  of  the  drawer  and 
the  acceptor,  for  if  he  pays  either  of  the  bills,  the  drawer  is  not  liable.  Acceptance 
of  one  is  so  of  both,  though  in  fact  it  amounts  to  no  more  than  an  acceptance  to  pay 
the  contents  of  one  of  them,  and  payment  of  one  is  a  discharge  of  both  :  so  that  the 
averment  that  the  money  was  not  paid  upon  the  first,  goes  to  the  second  also.  I 
searched,  but  could  not  find  the  record,  of  East  v.  Essington  ;  and  by  my  notes  I  find 
it  went  off  immediately  upon  the  answer,  that  the  verdict  had  cured  it.  The  precedents 
are  as  this  declaration.     Vidian  Ent.  31,  67. 

Fortescue  J.  I  think  there  is  a  difference  between  the  case  of  the  drawer  and 
acceptor,  for  the  drawer  is  bound  to  pay  all,  the  drawing  being  an  actual  promise  ; 
but  the  acceptor  is  bouud  to  pay  but  one,  and  no  action  can  be  maintained  but  upon 
the  very  note  which  he  accepts.     There  is  another  answer  to  the  objection,  that  the 
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action  is  brought  too  soon ;  and  that  is,  that  the  plaintiff  needed  not  set  out  any 
promise  at  all.  10  W.  3,  Stalk  v.  Cheeseman,  Salk.  128.  Garth.  .509,  Lowther  v. 
Conyers,  [225]  which  was  upon  a  promissory  note,  and  they  had  left  out  super  se 
assumpsit,  and  yet  it  was  held  well  enough,  for  the  law  raises  a  promise.  And  this 
is  likewise  an  answer  to  the  want  of  request. 

In  MoUoy  and  the  other  books  there  is  a  whole  paragraph  about  the  partial 
acceptance fof  a  bill  of  exchange,  and  they  allow  it  to  be  good.  So  judgment  was 
given  for  the  plaintiff. 

(1)  JValker  v.  Atwood,  11  Mod.  190,  ace. 

(2)  Held  well  after  judgment  by  default.     Starke  v.  Cheeseman,  Garth.  .509. 

(3)  See  5  Com.  Dig.  tit.  Pleader  (C.  18),  p.  333.     Eayman  v.  Rogers,  post,  232. 


DoMiNus  Rex  vers.  Tucker. 
Non  sunt  inventi  is  no  good  return  without  nee  eorum  aliquis.     Fort.  362,  S.  G. 

Yorke  moved  to  quash  the  return  of  a  rescous  of  two  persons,  because  it  is  only 
said,  that  they  could  not  afterwards  be  found,  without  saying  nee  eorum  aliquis. 
Cro.  Jac.  419.  3  Bulst.  200.  1  Roll.  Abr.  802.  Mich.  II  Ann.  Davis  v.  Fuller, 
where  the  return  to  a  scire  facias  against  three  was,  non  sunt  inventi  generally,  and 
held  ill.      3  Cro.  50. 

Darnall  Serjeant  contra.  All  the  precedents  in  OfiF.  Br.  are  thus.  2  Keb.  341,  436. 
Nichil  habent.  Exacti  non  comparuer'.  Nulla  habent  bona.  Sed  per  Curiam,  the 
difference  lies  between  the  affirmative  and  the  negative.  Et  semble  this  return  is  ill. 
Sed  adjournatur.     And  Pas.  6  Geo.  the  return  quashed. 

DucissA  Hamilton  vers.  Incledon. 
In  misericordia,  &c.  is  sufficient  in  actions  against  peers. 

Error  of  a  judgment  in  C.  B.  in  an  action  upon  the  case  upon  several  promises, 
verdict  pro  quer',  and  general  errors  assigned. 

Strange  pro  quer'  in  errore.  A  peer  (and  consequently  a  peeress)  cannot  be 
attached,  but  should  be  brought  in  by  summons ;  whereas  this  declaration  runs,  that 
the  duchess  attachiata  fuit  ad  respondendum.  Sed  per  Curiam,  whether  that  be 
right  or  wrong  is  not  material ;  for  if  it  be  wrong,  yet  according  to  the  modern  resolu- 
tions you  cannot  reverse  a  judgment  by  the  recital  of  the  writ,  but  must  bring  the 
very  process  itself  before  the  Court. 

2.  The  duchess  is  put  in  misericordia  generally,  which  ought  not  to  be  ;  the 
Statute  of  Magna  Charta,  c.  14,  appoints  quod  comites  et  barones  non  araercientur 
nisi  per  pares  suos,  et  non  nisi  secundum  modum  delicti.  But  though  it  says  per  pares 
sues,  yet  I  admit  that  long  usage  has  vested  that  power  in  the  Judges  of  the  King's 
Courts,  who  are  to  be  looked  on  as  pares  quoad  hoc.  The  amercements  of  the  nobility 
are  now  reduced  to  a  certainty  ;  a  duke  101.  and  an  earl  or  other  baron  51.  And  as 
to  what  may  be  said,  that  here  is  an  &c.  which  implies  an  amercement  according  to 
law.  To  [226]  that  I  answer,  that  then  there  is  no  distinction  made  between  the 
amercements  of  peers  and  common  persons,  which  Mr.  Selden  in  his  Treatise  of 
Baronage  says  ought  to  be,  for  his  words  are,  "  That  in  case  of  amercements  of  Barons 
of  Parliament  upon  non-suits  or  other  judgments  ending  in  misericordia,  there  is  a 
special  course  both  for  the  sum  and  the  way  of  ascertaining  it,  which  differs  from  the 
amercements  of  common  persons."  And  then  he  goes  on  and  gives  you  the  roll  in 
Edward  the  Second's  time,  where  a  writ  was  directed  to  the  Justices  de  C.  B.  that 
they  should  not  amerce  the  abbot  of  Crowland  tanquam  baro,  for  that  he  hold  not 
per  baroniam.  Now  there  was  no  need  of  this,  if  he  might  be  generally  amerced. 
And  my  Lord  Coke,  2  Inst.  28,  says,  if  a  nobleman,  and  a  common  person  join  in  an 
action,  they  shall  be  severally  amerced,  the  nobleman  at  100s.  and  the  common  person 
according  to   the  statute.     So  is  Bro.   Amercement   2.     Sed  per  Curiam,  it  is  the 
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constant  way,  to  say  in  misericordia,  &c.  which  implies  every  thing,  and  we  cannot 
overturn  the  precedents.     Judgment  affirmed. 

Beacon  vers.  Peck. 
If  there  be  a  nichil  returned  as  to  the  lands,  there  may  be  a  ca.  sa.  after  an  elegit. 

The  plaintiff  took  out  an  elegit,  and  by  virtue  thereof  levied  part  of  the  debt  upon 
the  goods,  and  after  a  nichil  returned  as  to  the  lands,  sues  out  a  capias  ad  satis- 
faciendum, and  arrests  the  body  of  the  defendant. 

It  was  moved  to  quash  the  capias  ad  satisfaciendum,  because  the  plaintiff  by  taking 
out  an  elegit,  had  waived  any  other  execution.  And  for  this  all  the  old  cases  were 
cited.  But  the  Court  held  the  capias  ad  satisfaciendum  was  regular,  for  there  being 
a  nichil  returned  as  to  the  lands,  the  elegit  was  but  in  the  nature  of  a  coraraon  fieri 
facias,  upon  which  if  the  part  be  levied,  the  plaintiff  may  afterwards  have  a  capias  ad 
satisfaciendum.  The  election  is  not  compleat,  unless  the  plaintiff  has  some  benefit 
from  the  land  ;  for  the  taking  out  the  writ  is  not  an  actual  election,  but  only  in  order 
to  an  election  ;  and  if  there  be  no  lands,  there  is  nothing  to  chuse,  and  consequently 
no  election  (I). 

(1)  Lancaster  v.  Fielder,  2  Ld.  Eaym.  1451,  S.  P. 


[227]    Stibbs  vers.  Clough. 

Trin.  5  Geo.  Rot.  368. 

The  breach  must  be  as  particular  as  the  covenant,  and  where  a  deed  is  pleaded  the 
plaintiff  cannot  reply  new  matter  in  the  deed,  but  must  set  it  out  upon  oyer. 

Debt  upon  a  bond,  conditioned  to  perform  articles,  which  upon  the  plea  appear  to 
be  an  agreement,  that  the  plaintiff  shall  furnish  the  defendant  with  ale  and  beer  to 
bo  sold  in  his  house  at  such  prices,  and  that  he  should  take  it  of  no  body  else,  but 
might  be  at  liberty  to  take  any  other  liquors  (malt  liquors  only  excepted) :  and  what 
should  not  be  paid  for  at  breaking  up  the  trade,  and  were  undrawn,  should  be  taken 
back.  And  then  the  defendant  pleads  performance.  The  plaintiff  replies,  that  by 
the  same  articles  it  was  further  agreed,  that  what  should  be  drawn  should  be 
paid  for,  and  that  there  was  such  a  quantity  of  liquors  unpaid  for.  Demurrer 
inde  ;  and 

Yorke  pro  defendente.  By  the  breach  it  does  not  appear  the  liquors  unpaid  for 
were  malt  liquors  ;  and  as  other  sorts  are  mentioned,  the  plaintiff  should  have  been 
more  particular,  especially  in  the  case  of  a  bond,  where  he  is  to  subject  the  defendant 
to  a  penalty. 

Et  per  Curiam,  the  replication  is  likewise  ill,  for  the  plaintiff  can  only  allege  new 
matter  in  the  articles  by  setting  them  out  upoti  oyer.  The  case  of  The  African  Com- 
pany V.  Mason  was  a  bond,  conditioned,  reciting  that  the  defendant  was  their  receiver 
at  Bristol,  if  therefore  he  do  well  and  truly  account  for  all  suras  by  him  received,  then 
the  bond  to  be  void  :  the  breach  was,  that  he  received  so  much  money,  and  did  not 
account  for  it ;  and  because  it  appeared  by  the  recital  in  the  condition,  to  be  only 
about  transactions  of  a  particular  nature,  the  general  assignment  of  the  breach  was 
held  ill.     So  is  2  Saund.  411.     Judicium  pro  defendente. 


Peelk  vers.  Com'  Carliol'. 

Bond  of  resignation  good. 

Debt  on  bond,  conditioned  to  resign  a  benefice.  And  the  Court  refused  to  let  the 
defendant's  counsel  argue  the  validity  of  such  bonds,  they  having  been  so  often 
established,  even  in  a  Court  of  Equity.     And  also  where  the  condition  is  general, 
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and  not  barely  to  resign  to  a  particular  person  (1).     2  Chan.  Rep.  398.     2  Keb.  446. 
1  Sid.  387.     Hutt.  111. 

(1)  Johnes  v.  Lawrence,  2  Cro.  248,  274.  BaUngton  v.  Wood,  W.  Jon.  220.  3  Cro.  180, 
S.  C.  Watson  v.  Baker,  T.  Eaym.  175.  Gh-ahme  v.  Grahme,  1  Vern.  131.  Deersion  v. 
Sandys,  ib.  411.  Hilliard  v.  Stapleion,  1  Eq.  Ab.  86,  pi.  3.  Grei/  v.  Hesketh,  Amb.  260, 
ace.  Bishop  of  London  v.  Ffytche,  Dom.  Proc.  May  1783.  Contra,  assentiente,  Ld. 
Thurlow  C.  but  contrary  to  the  opinion  of  the  Judges.  Kep.  Cunning.  Law  of 
Simony  52.  But  in  Bayshaw  v.  Boseley,  4  Terra  Rep.  78,  a  bond  given  to  the  patron 
by  the  incumbent  to  resign  if  he  did  not  reside,  was  held  good  ;  and  in  Partridge  v. 
JJ^iston,  where  the  bond  was  conditioned  to  resign  for  the  patron's  son  to  be  pre- 
sented, B.  R.  gave  judgment  for  the  plaintiff.     4  Term  Rep.  359. 

[228]    Gyse  vers.  Ellis. 

Where  the  action  is  against  the  original  lessee,  the  breach  need  not  extend  to 

assigns. 

Covenant  that  the  defendant,  his  heirs  and  assigns,  shall  every  year  during  the 
term  plant  eight  crab  stocks,  and  the  breach  is,  that  the  defendant  such  a  year  neg- 
lected to  do  it. 

Wearg  objected,  that  the  breach  should  have  been  in  the  disjunctive,  that  neither 
he  nor  his  assigns  did  it.  Plow.  199.  Cro.  El.  348.  Brigd.  46.  A.  covenanted,  that 
he,  his  executors  or  assigns,  would  do  such  an  act,  and  the  breach  was,  that  the 
executor  did  not  do  it,  without  taking  notice  of  the  testator,  and  held  ill.  And  the 
difference  is  between  doing  a  thing  to  a  man  and  his  assigns,  and  by  a  man  and  his 
assigns  (1). 

Probyn  contra.  The  action  is  against  the  original  lessee,  so  there  can  be  no  assign- 
ment intended  :  we  knew  nothing  of  any  ;  if  there  be  one,  it  lies  in  their  privity,  and 
therefore  they  should  defend  themselves  by  shewing  one.  The  case  in  Cro.  El.  is  not 
ad  rem,  for  there  the  breach  was  in  the  conjunctive  instead  of  the  disjunctive,  and  that 
was  the  reason  of  its  being  held  ill. 

Et  per  Curiam.  We  must  intend  the  estate  continues  in  him,  till  the  contrary 
appears;  and  therefore  the  declaration  is  well  enough,  being  against  the  lessee  him- 
self. Qui  faeit  per  alium  facit  per  se ;  and  therefore  if  the  assigns  have  done  it,  the 
breach  that  the  lessee  himself  has  not,  is  false.  There  is  as  much  necessity  to  say,  an 
heir  did  not  perform  the  covenant,  when  the  action  is  against  the  ancestor.  Judicium 
pro  quer'. 

(1)  Smith  v.  Sharp,  Salk.  139,  S.  P.  Pensor's  case,  3  Keb.  440.  Semb.  Chaloner  v. 
Davis,  1  Lutw.  570,  S.  P.     But  no  decision,  et  vide  post,  231. 

Coleman  vers.  Earle. 

Willielmo  for  Waltero  in  the  assumpsit  vitiates  not,  if  there  be  no  William 

named  before. 

The  plaintiff's  name  was  Walter,  and  on  error  Branthwayte  Serjeant  objected,  that 
one  of  the  assumpsits  was  laid  pra;fat'  Willielmo,  and  the  damages  are  intire. 

Reeve  contra.  There  being  no  William  mentioned  in  the  record  before,  it  must  be 
rejected  as  insensible ;  and  then  there  are  other  parts  of  the  count,  which  shew  the 
assumpsit  could  be  only  to  the  plaintifl'.  In  Roe  v.  Gatehouse,  Hil.  8  W.  3,  Salk.  663. 
5  Mod.  30,  it  was  super  se  assumpsit,  without  saying  who,  and  held  well  enough. 
So  Trin.  2  Ann.  in  B.  R.  Rep.  Salk.  26.  2  Ld.  Raym.  899.  3  Salk.  17,  Shere  v. 
Brown.  The  declaration  run,  that  in  consideration  the  plaintiff  had  delivered  goods 
to  the  defendant ;  super  se  assumpsit,  to  pay  for  them  ;  without  saying  who  [229] 
promised;  and  yet  this  was  taken  to  be  good(l).  Trin.  5  Ann.  Athorpe  v.  Gosling. 
In  an  action  against  a  carrier  it  was  laid,  that  in  consideration  the  plaintiff  had 
delivered  goods  to  the  defendant  to  carry,  ipse  praed'  (the  plaintiff  instead  of  the 
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defendant)  super  se  assumpsit,  and  that  was  resolved  to  be  well  enough.  Pasch. 
4  Ann.  assumpsit  by  an  executor,  who  declared,  that  in  consideration  the  testator 
had  carried  goods,  he  the  defendant  promised  to  pay  quantum  prasdictus  Thomas 
(who  was  the  executor)  deserved  ;  and  though  he  ought  to  have  said  quantum  the 
testator  deserved,  yet  the  count  was  adjudged  sufficient.  If  these  cases  should  not 
be  answers,  then  I  rely  on  16  &  17  Car.  2,  which  cures  the  mistake  of  the  plaintiff's 
or  defendant's  name,  when  they  are  before  rightly  mentioned  in  the  record. 

Sed  per  Curiam  :  Let  us  not  pray  in  aid  of  the  statute,  when  the  thing  is  well 
enough  of  itself.  So  is  1  Mod.  42.  Salk.  24.  1  Ld.  Raym.  669,  S.  C.  And  there- 
fore the  judgment  must  be  affirmed  (2). 

(1)  Lemington  v.  Taylor,  Lutw.  235.  Symball  v.  Coke,  2  Keb.  715.  R.  ace.  Glover  v. 
Rogers,  2  Ld.  Raym.  1155.  Vide  also  Lutw.  235.  Law  v.  Saunders,  Cro.  Eliz.  914. 
Noy  50,  contra. 

(2)  S.  P.  in  a  replication.     Anon.  7  Geo.  1,  Fort.  329. 

Aleberry  vers.  Walby.     Hil.  5  Geo.  Rot.  206. 
In  what  actions  baron  and  feme  may  join. 

Error  of  a  judgment  in  C.  B.  in  an  action  of  covenant  brought  upon  a  lease  for 
years;  and  the  breach  assigned  in  non-payment  of  rent:  judgment  by  default,  inquiratur 
de  dampnis :  general  errors,  and  want  of  an  original,  and  returned  accordingly  : 
another  original  alleged  by  defendant  of  another  term,  and  a  certiorari  prayed,  and 
one  returned  and  set  forth  ;  and  some  little  variances ;  and  in  nullo  est  erratum 
pleaded. 

Strange  pro  qiier'  in  errore.  This  is  an  action  by  a  man  and  his  wife  and  a  third 
person,  who  is  tenant  in  common  with  the  wife,  upon  a  lease  at  will  made  during  the 
coverture,  of  lands  which  are  the  inheritance  of  the  wife  and  that  third  person,  for 
arrears  of  rent  incurred  during  the  coverture ;  and  therefore  the  wife  cannot  join  in 
such  an  action,  for  1  Sid.  224,  she  shall  join  in  no  action,  but  what  will  survive  to 
her,  or  her  administrator  after  the  death  of  the  husband  :  now  the  husband  is  fully 
intitled  to  the  rent  incurred  during  the  coverture,  and  if  she  dies,  he,  and  not  her 
administrator,  shall  have  those  arrears.     Co.  Litt.  351  a.     1  Roll.  Abr.  345,  H.  1. 

As  this  is  but  a  lease  at  will,  it  is  not  within  the  statute  32  H.  8,  c.  28,  which 
requires,  that  the  wife  should  be  made  a  party  to  leases  of  her  land,  and  the  reserva- 
tion be  to  her  and  heirs ;  for  that  statute  extends  only  to  leases  for  life  or  years. 
And  though  the  reservation  here  be  to  her  as  well  as  to  the  rest,  yet  that  will 
make  no  difference ;  for  during  his  life,  it  is  in  the  eye  of  the  law  a  reservation  only 
to  the  husband  ;  and  they  are  not  to  de-[230]-clare  upon  it  according  to  the  fact,  but 
according  to  the  operation  of  law.  If  one  jointenant  pleads,  that  the  other  concessit  to 
him,  it  is  ill ;  for  it  should  have  been  pleaded  as  a  release,  that  being  the  only  proper 
conveyance  between  jointenants.  2  Saund.  97.  2  Vent.  141,  260,  266.  In  3  Lev.  290, 
that  was  pleaded  as  a  grant,  which  could  enure  only  as  a  covenant  to  stand  seised  ; 
and  it  was  held  ill.     So  is  Salk.  8,  274. 

Sed  per  Curiam  :  The  husband  and  wife  may,  or  may  not,  join  in  this  action  at 
their  election,  as  where  a  bond  is  to  both  of  them(l).  4  H.  5,  6.  Cro.  Jae.  77. 
Cro.  Eliz.  61. 

2  exception.  To  the  manner  wherein  the  plaintiffs  have  deduced  their  title. 
Under  this  head  we  are  to  lay  the  husband  out  of  the  case,  and  consider  how  the 
wife  and  the  other  persons  have  made  themselves  out  to  be  tenants  in  common.  They 
say,  that  one  James  Scrape  was  seised  in  fee  of  the  demised  premisses,  and  that  upon 
his  death  the  same  descended  to  him  and  her  as  cousins  and  heirs.  Now  the  Court 
cannot  take  a  man  and  a  woman,  without  more  shewing,  to  be  co-heirs.  The  fact  I 
suppose  is,  that  the  mothers  of  these  two  were  sisters,  who  both  died  in  the  life  of  the 
ancestor,  and  so  the  plaintiffs,  who  are  the  respective  issues  of  those  parceners,  stand 
now  in  the  place  of  their  mothers,  and  claim  what  would  otherwise  have  belonged  to 
them,  in  case  they  had  survived  Scrape.  But  then  in  deducing  their  title,  they  ought 
to  have  shewn  all  this  ;  for  they  must  claim  through  their  mothers  to  make  themselves 

K.  B.  XXII.— 16* 
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heirs  to  him  that  last  died  seised  ;  for  according  to  the  case  of  Collingwood  and  Pace, 
it  is  a  mediate  and  not  an  immediate  descent ;  they  must  claim  mediante  matre.  All 
the  precedents  of  formedons  by  cousin  and  heir  shew  how  he  became  so,  and  in 
Salk.  3-5.5,  it  was  held,  that  he  who  sues  as  heir,  must  shew  coment  heir,  and  it  is  not 
sufficient  for  him  to  say  generally,  that  he  is  heir. 

It  will  perhaps  be  said,  that  this  being  an  action  of  covenant,  the  plaintiffs  were 
not  obliged  to  set  out  any  fitle,  but  might  have  begun  generally,  quod  cum  dimisissent. 
I  admit  they  might,  and  then  the  Court  would  have  intended  they  had  a  title  to  make 
this  lease,  when  the  other  accepted  it.  But  when  the  plaintiffs  undertake  to  set  out 
a  title,  and  fail  in  doing  it;  there  is  no  room  in  that  case  for  intendments,  for  the 
Court  will  never  intend  the  plaintiffs  have  a  better  title  than  they  themselves  rely 
upon.  Every  man  is  supposed  to  make  the  best  of  his  own  case,  and  upon  that 
ground  the  rule  is,  that  every  man's  plea  shall  be  taken  most  strongly  against  himself. 
Plowd.  104  a.  202  b.  And  in  many  cases  what  a  man  does  unnecessarily  shall  vitiate 
his  proceedings,  as  where  he  mis-recites  a  publick  statute.     4  Co.  48  a.     Plowd.  77  b. 

[231]  Sed  per  Curiam  :  The  introduction  by  setting  out  the  descent  is  nothing  to 
the  purpose  here,  where  they  declare  upon  their  own  demise,  and  therefore  there  can 
be  nothing  in  that  exception. 

3.  The  breach  is  not  well  assigned  :  the  covenant  is  in  the  disjunctive,  to  pay  or 
cause  to  be  paid  to  them  or  any  of  them  ;  but  as  to  part  of  the  time  the  breach  is 
only  that  he  did  not  pay,  and  as  to  the  other  part,  that  he  did  not  pay  to  them, 
whereas  he  may  have  caused  the  rent  to  be  paid  to  one  of  them,  which  is  a  perform- 
ance. And  there  being  two  ways,  the  breach  ought  to  have  been  so  large,  as  to 
exclude  both  ways,  by  either  of  which  the  act  might  be  done.  21  Ed.  3,  29  b.  And 
since  the  plaintiffs  have  in  one  breach  obviated  one  part  of  the  objection,  and  in  the 
other  the  other  part;  this  looks  as  if  they  were  conscious  to  themselves  that  there 
was  some  variation  in  the  fact :  that  vehere  they  say  generally  we  did  not  pay,  yet  we 
may  have  caused  to  be  paid  ;  and  that  where  they  charge  a  non-payment  to  all,  yet 
there  might  be  a  payment  to  one  of  them,  which  is  enough  within  the  words  of  the 
covenant. 

Sed  per  Curiam  :  He  that  causes  to  pay,  pays  ;  and  if  you  have  paid  the  money  to 
one  of  them,  you  may  plead  it  in  your  discharge. 

Then  I  moved  to  quash  the  writ  of  error,  which  describes  the  suit  to  be  between 
the  plaintiff  and  one  John  Aleberry  alias  diet'  John  Aleberry  of  Waltham  Abbey,  and 
the  alias  diet'  is  abby  in  the  record,  one  is  b,  e,  y,  and  the  other  b,  y.  This  variance 
is  in  the  alias  diet',  where  the  Court  has  always  obliged  the  party  to  describe  the 
specialty  literatim.  And  in  these  cases  you  never  go  by  the  sound,  because  the  party 
has  something  else  to  guide  him  ;  and  if  he  mistakes,  it  is  to  be  imputed  to  his  own 
negligence.  In  a  plea  of  misnomer  indeed  it  is  otherwise,  because  there  the  party 
has  nothing  to  go  by  but  the  sound. 

Mich.  13  Ann.  the  writ  was  Crawley,  and  the  record  Crowley.  12  Ass.  pi.  2, 
Annsty  and  Anesty.  Pasch.  4  Geo.  Shartless  and  Sharpless.  Bro.  Variance  26, 
Baxster  with  an  (s)  and  Baxter  without  an  (s).  Salk.  264,  Giggeer  and  Giggure. 
All  these  were  held  to  be  fatal  variances  in  the  description  of  a  record,  and  yet 
nobody  will  say  they  might  have  been  taken  advantage  of  by  plea  of  misnomer  in 
abatement.  And  I  apprehend  the  reason  of  all  these  cases  is  what  is  laid  down  in 
Br.  Drake's  case;  that  in  all  cases  where  the  party  has  any  record  or  specialty  by 
which  he  may  make  an  exact  description,  in  such  case  the  most  minute  variance  is 
fatal.  And  Mr.  Justice  Powys,  who  held  with  the  exception,  about  not  and  nor, 
said,  that  if  the  Court  once  gave  into  solutions  of  those  variances,  they  would  never 
know  where  to  [232]  stop ;  but  being  once  out  at  sea,  would  find  it  very  difficult  to 
steer  into  harbour  again. 

I  must  admit,  that  this  writ  of  error  would  have  been  well  enough,  if  the  alias 
diet'  had  been  left  out,  because  it  is  sufficient  if  the  record  answers  the  description  ; 
and  tliough  it  would  contain  more,  yet  that  excess  must  of  necessity  imply  a  fulness, 
and  if  there  be  a  full  answer  to  the  description,  it  is  as  much  as  is  required.  But 
though  it  would  bo  good  in  such  a  case,  yet  I  have  often  heard  it  said  in  this  Court, 
that  though  it  is  not  reijuisite  to  insert  the  addition,  yet  any  variance  whatsoever,  if 
the  party  will  take  upon  him  to  be  more  than  ordinarily  particular,  is  fatal ;  for  then 
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the  record  does  not  answer  the  description,  as  it  does  where  the  writ  of  error  makes  a 
total  omission  of  the  addition. 

Sed  per  Curiam :  The  cases  cited  are  of  variances  in  the  name  of  the  party,  which 
is  more  considerable  than  the  place  of  his  residence.  These  words  are  both  properly 
used,  some  spell  it  abbey  and  some  abby  ;  and  if  there  be  occasion,  we  may  take  the 
latter  as  an  abbreviation  of  the  former.  Per  Curiam  :  The  record  is  well  removed,  and 
the  judgment  must  be  affirmed. 

(1)  Vide  S.  P.  per  Comyns,  C.  B.  in  Jonea  v.  Meredith,  2  Cora.  Rep.  674.  Vide 
also  2  Com.  Dig.  tit.  Baron  and  Feme  (X.),  108. 

Between  the  Parishes  of  Little  Bitham  and  Somerby. 

A.  is  sent  by  order  of  two  justices  to  B.  as  the  place  of  his  last  legal  settlement. 
B.  appeals,  and  the  order  is  confirmed.  Soon  after,  without  stating  that  A.  had 
gained  any  new  settlement,  B.  sends  him  to  C.  Et  per  Curiam  :  An  order  of  reversal 
is  final  only  between  the  two  parishes  (1) :  but  if  it  be  confirmed,  it  is  final  as  to  all 
the  world  ;  and  therefore  no  new  settlement  appearing,  the  order  of  removal  from  B. 
must  be  quashed  (2). 

(1)  St.  Michael's  Bedingham  and  Kingston  Bmvdey,  2  Salk.  486.  Foslon  v.  Carlton, 
post,  567.  Bradenham  v.  Thame,  Burr.  S.  C.  394.  Cirencester  and  Coin  St.  Aldwin's 
ib.  17.  Rex  v.  Bentley,  ib.  425.  Rex  v.  Leigh,  Cald.  59,  ace.  But  a  defective  order 
quashed  for  informality  is  not  filial  between  the  contending  parishes.  Regina  v. 
Bishops  Waltm,  Fol.  317.  2  Bott,  810,  pi.  763.  3  Burn's  Justice,  604.  Anm. 
1  Vent.  310.  Rex  v.  Penge,  Nol.  Rep.  176,  and  see  Moyer,  Hanger  and  Warden,  Sett, 
and  Rem.  119,  pi.  160.     2  Sess.  Ca.  40,  pi.  40. 

(2)  Alderlon  v.  Felingtowe,  2  Bott,  810,  pi.  765. 

Hayman  vers.  Rogers. 
An  inconsistent  postea  under  a  scilicet,  rejected. 

In  covenant,  the  plaintiff  declared  upon  articles  dated  30  Sept.  5  Geo.  (which  is 
1718,)  not  to  set  up  a  trade  of  a  baker,  a  die  datorum  articulorum  for  so  many  years, 
and  then  says,  that  postea  scilicet  1  May  1718,  (which  is  four  months  before  making 
the  articles)  the  defendant  did  exercise  the  trade  in  that  place.  And  after  verdict  for 
the  plaintift",  it  was  moved  in  arrest  of  judgment,  that  the  time  in  the  breach  was  no 
part  of  that  to  which  the  restraint  goes,  and  therefore  the  plaintiff  has  no  cause  of 
action.     Show.  8. 

[233]  Darnall  Serjeant  contra.  The  verdict  cures  it,  for  we  could  not  have 
recovered  without  proof  of  an  exercising  after  the  date  of  the  articles.  Per  Curiam  : 
Where  that  which  comes  under  a  scilicet  is  consistent  with  what  went  before,  it  is 
always  looked  on  as  an  averment ;  but  if  it  be  inconsistent,  we  reject  it.  As  in  the 
common  case  in  ejectment,  where  the  lease  is  a  die  dat',  and  the  entry  and  expulsion 
laid  the  same  day.  We  will  reject  the  1  May  1718,  and  then  the  case  is,  that  he 
covenanted  the  30  September,  et  postea  he  committed  the  breach.  Judicium  pro 
quer'(l). 

(1)  Vide  TFyat  v.  Alanson,  Salk.  324.  Hard.  4,  S.  P.  Frampton  v.  Coulson, 
1  Wils.  33,  S.  P.  in  an  action  upon  a  promissory  note,  and  the  cases  cited  5  Com. 
Dig.  tit.  Pleader  (C.  18),  p.  333.     Also  JVegerstoffe  v.  Keen,  ante,  224. 

Brewer  vers.  Turner. 

Qu.  Whether  one  defendant  may  bring  error  of  a  judgment  against  two. 

Reeve  moved  to  quash  the  writ  of  error,  because  the  judgment  is  against  two 
defendants,  and  so  described  in  the  writ  of  error,  but  then  it  is  laid  to  be  only  ad 
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grave  damnum  of  one  of  them.  Now  the  persons  who  are  named  under  the  ad  grave 
damnum  are  they,  and  only  they,  who  bring  the  writ  of  error.  So  that  the  case  is  no 
more  than  that  one  defendant  brings  a  writ  of  error  of  a  judgment  against  two, 
whereas  all  ought  to  join.     6  Co.  EiLildock's  case. 

Strange  contra.  The  first  answer  I  would  give  to  this  objection  is,  that  the  ground 
and  foundation  of  quashing  writs  of  error  is  for  some  variance  appearing  between 
them  and  the  record,  of  which  there  is  none  in  this  case.  The  three  requisites  in  a 
writ  of  error  are,  to  denote  the  Court  where,  the  parties  between  whom,  and  the 
subject  matter  of  the  suit ;  all  which  are  truly  described  in  this  writ  of  error. 
And  then  the  saying  it  is  ad  grave  damnum  of  one  only,  when  it  appears  to  be  a 
judgment  against  two,  can  never  be  construed  to  be  a  variance;  for  if  it  be  to  the 
damage  of  both,  it  must  be  to  the  damage  of  each,  and  so  the  record  answers  the 
description.  Whether  therefore  when  there  is  no  variance,  the  Court  will  quash  this 
writ  of  error,  or  not  rather  put  the  party  to  demur  to  our  assignment  of  errors,  that 
I  must  submit  to  the  Court. 

But  waiving  that,  I  take  the  writ  of  error  to  be  well  enough  as  it  now  stands. 
The  fact  is,  that  one  of  the  defendants  died  before  bringing  the  writ  of  error ;  but  as 
that  does  not  appear  in  the  cause,  I  admit  the  case  must  be  taken  to  be,  that  one 
defendant  alone  brings  a  writ  of  eiTor  of  a  judgment  against  himself  and  another, 
and  this  I  apprehend  to  be  well  enough. 

It  will  not  be  denied,  but  that  as  this  judgment  is  joint,  if  there  be  error  in  it  as 
to  one  defendant  only,  yet  the  whole  must  [234]  be  reversed.  1  Roll.  Abr.  775, 
E.  2.  Cro.  Jac.  303.  Sti.  121.  And  this  may  be  done  at  the  instance  of  that 
defendant  only,  who  can  say  it  is  erroneous.  5  Ed.  4,  7  a.  is  express,  that  if  judgment 
in  trespass  be  given  against  three,  one  of  whom  was  dead,  the  other  shall  not  have 
a  writ  of  error  of  that  judgment,  but  only  the  executor  of  the  party  deceased  ;  and 
yet  the  costs  being  joint,  the  judgment  must  be  reversed  in  toto.  Bro.  Joinder  in 
Action  77.  In  trespass  against  two,  who  are  condemned  in  an  erroneous  judgment, 
it  is  said,  they  may  join  or  sever  in  a  writ  of  error  at  their  election. 

There  is  but  one  precedent,  which  comes  up  to  this  case,  and  that  is  in  Hearn's 
Pleader  466,  in  the  book,  but  the  right  page  is  370,  and  it  is  thus:  "Because  in  the 
record  and  proceedings  of  a  fine  between  W.  B.  now  deceased  and  J.  V.  plaintiffs  and 
J.  L.  deforceant  error  hath  intervened,  to  the  great  damage  of  W.  B.  son  and  heir 
of  the  said  W.  B."  So  that  the  heir  alone  brings  a  writ  of  error  of  a  judgment 
against  his  ancestor  and  another,  and  assigns  that  for  error  which  vacates  the  fines 
in  toto.  And  if  one  plaintiff,  who  voluntarily  joins  himself  with  another,  may  when 
he  pleases  desert  him  ;  a  fortiori  may  defendants  sever  in  their  writs  of  error,  for 
they  are  not  joined  together  at  their  own  election,  but  at  the  will  of  the  plaintiff". 
And  agreeable  to  this  entry  is  Cro.  Eliz.  115. 

If  the  defendants  may  not  sever  in  their  writs  of  error,  the  inconvenience  will  be 
great,  that  the  plaintiff  may  if  he  pleases  join  me  with  a  defendant  who  is  under  his 
own  power,  and  will  never  consent  to  bring  a  writ  of  error ;  and  then  I  shall  be 
remediless,  be  the  judgment  never  so  erroneous.  For  as  to  what  may  be  said,  that 
summons  and  severance  lies ;  that  is  only  after  a  writ  of  error  brought.  If  two  bring 
a  writ  of  error,  and  upon  the  scire  facias  quare  executio  non,  one  only  appears :  there 
summons  and  severance  lies.  Yelv.  4.  And  upon  that  the  judgment  is,  that  one 
alone  shall  prosecute  that  writ,  which  was  brought  jointly  by  them  both.  But  if  it 
be  not  brought  by  both,  there  can  be  no  summons  and  severance ;  and  therefore  if 
one  refuses  to  join,  the  other  ought  to  bo  at  liberty  to  bring  it  alone.  And  there 
will  be  no  inconvenience  to  the  plaintilf,  for  his  judgment  can  but  be  reversed  ;  and 
if  it  be  erroneous,  what  matter  is  it  to  him  whether  it  be  reversed  at  the  instance  of 
all  the  defendants,  or  of  one  of  them  only? 

Curia.  If  it  had  any  where  appeared,  that  the  other  defendant  was  dead  ;  there 
is  no  doubt  but  this  defendant  alone,  without  the  executor  of  the  other,  might  bring 
a  writ  of  error:  but  as  nothing  of  that  appears,  and  the  judgment  is  joint;  it  should 
seem  as  if  all  must  be  mentioned  under  the  ad  grave  damnum.  [235]  And  to  this 
purpose  was  the  case  of  I'ennoir  v.  Brace  tempore  W.  3.  5  Mod.  338.  Salk.  319. 
5  Mod.  16,  69  (n). 

The  writ  of  error  was  quashed,  unless  cause  next  terra  (1). 
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N.B.  Hil.  6  Geo.  the  Chief  Justice  being  in  Court,  I  stirred  it  again,  and  they  all 
held  the  writ  of  error  bad ;  so  it  was  quashed,  and  I  drew  a  new  one. 

(a)  1  Ld.  Rayra.  71,  S.  C. 

(1)  Ilachct  V.  Heme,  Carth.  7.  Burr.  v.  Attwood,  1  Ld.  Raytn.  328.  Rmis  v. 
Etherington,  ib.  870.     Salk.  312,  S.  C.     Cooper  v.  Ginger,  post,  606.     Elkins  v.  Paim, 

2  Ld.  Rayra.  1.532.     Ratdiff  v.  Burton,  Cas.    temp.  Hard.   13-5.     Vavasour  v.   Vaux, 

1  Wils.  88,  S.  P.  et  vide  in  Knox  v.  Costello,  3  Burr.   1792.     Laroche  v.   WasshoraiLgh, 

2  Term  Rep.  738. 

Brocas  vers.  Civit'  London. 

Practice. 

Per  Curiam :  It  was  settled  in  Sir  Peter  Delme's  case,  and  has  always  been  the 
course  of  the  Court,  that  when  either  party  will  suggest  any  special  matter  about 
awarding  the  venire  out  of  the  common  course,  a  copy  must  be  given  to  the  opposite 
party,  and  they  must  have  a  reasonable  time  to  consider  it,  before  you  enter  a  nient 
dedire. 


Newell  vers.  Pidgeon. 

Error  sur  nonsuit. 

Per  Curiam  :  If  the  plaintiff  be  nonsuit,  and  a  judgment  against  him  for  costs, 
error  lies  in  Camera  Scaccarii.     1  Rol.  Abr.  744  F.(l). 

(1)  The  meaning  of  this  case  is  that  error  will  lie  upon  a  judgment  of  nonsuit, 
and  not  that  there  is  good  ground  for  bringing  it,  because  judgment  has  been  given 
against  the  plaintiff  for  costs.  This  case  was  affirmed  for  law  in  the  following  one 
in  C.  B.  "  In  an  action  of  assumpsit  upon  a  special  agreement  and  the  general  issue 
pleaded,  plaintitf  was  nonsuited  at  the  Kent  Spring  Assizes  :  but  immediately  after 
the  taxation  of  costs  served  defendant  with  the  allowance  of  a  writ  of  error  :  notwith- 
standing this,  the  defendant  proceeded  to  take  out  a  ft.  fa.  for  the  costs  under  which 
the  sheriff  took  the  plaintiff's  goods  in  execution.  A  rule  being  obtained  to  shew 
cause  why  the  fi.  fa.  should  not  be  set  aside  and  the  goods  restored  to  the  plaintiff. 
Bond  Serjeant  shewed  for  cause,  that  no  writ  of  error  could  be  brought  on  a  judgment 
of  nonsuit  iti  an  action  of  assumpsit  and  the  general  issue  pleaded,  as  the  plaintitf  was 
out  of  Court  and  no  error  could  be  assigned  on  the  proceedings,  Kirby  Serj.  contra, 
relied  upon  its  being  the  constant  practice,  and  cited  Neioell  v.  Pidgeon  in  support  of 
it.  At  first  the  Court  questioned  whether  a  writ  of  error  could  be  brought  on  such 
judgment.  On  the  next  day  however,  after  consulting  with  the  officers,  they  held 
that  the  writ  would  lie,  but  that  on  the  affidavits  it  was  clear  that  it  ought  not  to 
have  been  brought  in  this  case,  they  therefore  discharged  the  rule.  And  they 
intimated,  that  they  would  never  interfere  either  to  stay  proceedings,  or  to  set  aside 
an  execution,  because  a  writ  of  error  was  depending  at  the  suit  of  the  plaintiff  on  a 
judgment  of  nonsuit,  unless  the  plaintiff  could  shew  he  had  brought  the  writ  of  error 
for  some  error  that  could  be  pointed  out  and  relied  upon  by  his  counsel."  Box  v. 
Beniiet,  East,  3  Geo.  3.  Reported  1  H.  Black.  432,  see  also  Kempland  v.  Macauley  et 
AV  S.  P.  in  B.  R.  4  Term  Rep.  436. 

BiRON  vers.  Philips. 

Practice. 

Per  Curiam  :  There  must  be  the  same  notice  of  executing  a  scire  fieri  inquiry,  as 
a  common  writ  of  inquiry  (1). 

(1)  Stead  V.  Lateward,  post,  623.  Anon.  Gilb.  Rep.  in  B.  R.  95,  S.  P.  Copeley  v. 
Delaney,  Prac.  Reg.  379.     Co.  Ca.  of  Prac.  1.     Tilney  v.  JVatson,  S.  P.  in  C.  B. 
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ScoTTON  vers.  Scotton.    In  Gang. 
Legacy  to  a  child  discharged  by  provision  subsequent  to  the  will(l). 

A  daughter  having  married  without  her  father's  consent,  he  gave  her  no  portion, 
but  made  his  will,  and  thereby  gave  her  501.  to  be  lent  out  for  her,  and  she  to  have 
the  use  of  it.  Her  husband  being  informed  of  this  legacy,  applies  to  the  father  for 
the  money  presently,  who  gave  it  him,  and  took  a  receipt  for  it  in  lieu  of  her  portion, 
and  of  the  legacy  given  by  his  will.  The  father  died  without  altering  his  will,  upon 
which  his  daughter  [236]  and  her  husband  sue  the  administrator  in  the  Spiritual  Court 
for  the  legacy,  and  the  administrator  brings  his  bill  in  this  Court. 

Vernon  pro  quer'  quoted  Birkenhead  v.  Birkenhead  (a)  in  Lord  Egerton's  time, 
where  the  father  having  by  will  given  15001.  a-piece  to  his  three  daughters,  afterwards 
married  one  of  them,  and  gave  15001.  portion,  and  died  without  altering  his  will; 
and  adjudged  the  portion  a  satisfaction  of  the  legacy. 

Master  of  the  Rolls.  Whether  this  be  a  case  relievable  in  the  Spiritual  Court  I  am 
not  certain  :  I  rather  think  this  receipt  is  not  pleadable  there,  being  a  release  of  a 
legacy  before  it  is  due.  But  in  this  Court  it  amounts  to  an  agreement  of  the  son-in- 
law,  to  discharge  the  legacy.  Besides  the  precedents  here  run  all  this  way,  that  a 
child's  legacy  is  satisfied  by  a  provision  subsequent  to  the  will.  Let  the  proceedings 
in  the  Spiritual  Court  be  stayed. 

(1)  Jenkins  v.  Powell,  2  Vern.  115.  Bruen  v.  Bruen,  ib.  439.  JFard  v.  Lant,  Prec. 
in  Chanc.  182.  Boskins  v.  Hoskins,  ib.  263.  Hartop  v.  Whitrnvre,  1  P.  Wms.  680. 
Farnham  v.  Philips,  2  Atk.  215.  Spinks  v.  Robins,  ib.  491.  Shudall  v.  Jekyll,  ib.  516. 
TFaison  <£  Ux'  v.  Earl  of  Lincoln  &  AV,  Amb.  325.  Gh-ave  v.  Earl  Salisbury,  1  Bro.  Cha. 
Rep.  425.  Ellison  v.  Cookson,  2  Bro.  Cha.  Rep.  307.  Debeze  v.  Man,  ib.  165,  512. 
Powell  V.  Cleaver,  ib.  499. 

(a)  Qu.  if  not  S.  C.  with  Elkenhead's  case,  cited  2  Vern.  257. 

Countess  Dowager  of  Mountacue  vers.  Maxwell.    In  Canc'. 

What  writing  is  sufficient  to  bring  a  case  out  of  the  Statute  of  Frauds  and  Perjuries. 
S.  C.  1  Will.  618.  Prec.  in  Chanc.  526.  Gilb.  Chan.  244.  1  Eq.  Ca.  Ab.  19,  pi.  4. 
2  Eq.  Ca.  Ab.  592,  pi.  6. 

The  plaintiff  married  the  defendant  without  a  previous  settlement  of  her  estate, 
which  was  a  very  considerable  personal  estate.  Quarrels  happened  between  them 
soon  after  the  marriage,  and  she  exhibited  her  bill  here,  to  oblige  him  to  settle  her 
ovi'n  estate  to  her  separate  use  :  setting  forth,  that  upon  his  addressing  her,  she 
insisted  on  having  the  entire  disposal  of  her  own  estate,  and  drew  up  a  short  writing 
with  her  own  hand  to  that  purpose  ;  that  he  promised  to  sign  it,  but  put  her  off  on 
pretence  of  advising  with  counsel,  and  having  writings  more  at  large  prepared  ;  that 
she  frequently  demanded  of  him  to  execute  such  writings,  which  he  constantly 
promised,  as  soon  as  finished  by  counsel,  but  delayed  it  till  she  married  him.  That 
after  marriage  she  pressed  him  by  letter  to  perform  his  promise,  and  he  answered 
her  by  another  letter,  that  he  thought  it  very  reasonable  she  should  have  the  disposal 
of  her  own  estate,  that  he  never  intended  the  contrary,  but  that  she  should  command 
her  own  fortune  as  she  pleased. 

The  defendant  denied  he  signed  any  such  agreement  in  writing,  and  as  to  any 
parol  promise  he  pleaded  the  Statute  of  Frauds  and  Perjuries. 

It  was  insisted  on  for  the  plaintiff,  that  the  Court  frequently  compels  the  execu- 
tion of  promises  not  solemnized  according  to  that  statute,  where  fraud  and  trick 
appear,  and  where  part  of  the  agreement  is  carried  into  execution,  as  it  is  here  by 
the  marriage,  [237]  which  was  the  consideration  of  that  promise.  But  Parker  Lord 
Chancellor  allowed  the  plea,  and  said  this  was  only  a  breach  of  promise,  which  is  a 
sort  of  injury  that  this  Court  does  not  take  cognizance  of.  If  there  had  been  fraud 
(as  if  pretending  to  execute  a  real  deed  of  settlement  he  had  imposed  another  on  her) 
this  might  have  made  it  a  proper  case  for  equity  ;  but  here  is  nothing  of  any  such 
deceit :  she  marries  him  on  his  word  and  promise,  without  writing,  and  that  is  the 
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very  case  the  statute  intended.  To  say  therefore  the  agreement  is  to  be  executed 
in  this  Court,  because  performed  in  part  by  the  marriage,  is  to  break  the  very  vifords 
and  intention  of  the  statute,  which  has  put  this  very  case,  and  says  it  shall  not  be 
binding. 

The  plaintiff  afterwards  amended  her  bill  by  a  further  charge,  that  in  order  to 
induce  her  to  marry  him  without  a  previous  settlement,  and  to  secure  the  perform- 
ance of  his  promise  in  executing  it  afterwards,  he  promised  to  take  the  sacrament  on 
it,  and  that  he  did  take  the  sacrament  on  the  marriage  accordingly.  That  after  the 
marriage  he  wrote  a  letter,  wherein  he  promised  to  make  such  settlement,  and  that 
he  was  ready  to  sign  the  writings  according  to  her  desire  (1). 

To  this  he  confesses  he  did  take  the  sacrament  on  the  marriage,  but  says  he  did 
it  only  in  compliance  with  a  custom  established  in  the  Romish  Church  (of  which  he 
was  a  member)  of  receiving  the  sacrament  on  their  marriages,  and  not  to  give  any 
sanction  to  this  pretended  agreement.  And  as  to  the  letter,  he  doth  not  remember 
the  particulars,  but  if  he  has  wrote  any  thing  concerning  his  readiness  to  sign  any 
writings,  it  only  related  to  some  proposals  he  had  made  of  settling  a  sum  of  15001.  on 
her,  and  which  he  did  soon  after  sign.  He  then  pleads  the  Statute  of  Frauds  and 
Perjuries  again. 

Lord  Chancellor.  The  case  is  very  much  altered  now,  from  what  it  was  at  first. 
Then  it  stood  purely  on  the  parol  promise  before  marriage,  upon  which  there  was  no 
colour  to  relieve  the  plaintifT.  But  such  parol  promise  on  marriage  is  sufhcient  con- 
sideration, to  support  a  settlement  made  agreeable  to  it  after  marriage.  This  has 
been  frequently  determined.  So  it  is  also  sufficient  consideration  to  establish  a 
promise  made  in  writing  after  marriage.  Now  here  is  great  evidence  of  such  a 
promise  made  in  writing  after  marriage  ;  he  doth  not  deny  his  writing,  that  he  was 
ready  to  execute  the  writings  as  she  desired  ;  but  avoids  it  by  saying,  they  referred 
to  proposals  of  settling  15001.  which  is  impossible,  because  it  appears  she  never 
desired  any  such  settlement.  And  though  he  says  he  has  signed  that  settlement,  it 
doth  not  appear  when  he  did  it ;  and  I  am  very  jealous  he  did  it  since  the  amended 
bill.  His  answer  to  the  charge  of  receiving  the  sacrament  in  confirm.ation  of  his 
promise,  is  not  at  all  satisfactory.  He  could  have  no  occasion  to  promise  receiving  the 
sacrament,  but  on  that  account ;  and  though  he  might  receive  [238]  it  in  compliance 
with  the  custom  of  his  Church,  yet  that  is  very  consistent  with  his  laying  hold  of  that 
solemn  act  of  devotion,  to  testify  his  sincerity.  Therefore  let  the  plea  stand  for  an 
answer. 

(1)  According  to  the  report  in  1  Eq.  Abr.  19,  the  husband  privately  counter- 
manded the  instructions  given  by  him  for  drawing  the  settlement,  and  then  drew  in 
Lady  Mountacue  to  marry  him,  and  see  the  Rep.  in  Prec.  in  Chanc.  526. 


Harrlson  vers.  Buckle.    In  Canc'. 

If  a  legacy  be  devised  payable  at  21,  with  interest  in  the  mean  time,  and  the  infant 
dies,  his  representative  may  sue  for  it  immediately  (1).  But  if  it  be  devised  payable 
at  21,  with  maintenance  in  the  mean  time,  the  executor  is  not  entitled  to  it  till  the 
legatee  would  (2). 

A.  devises  to  his  daughter  10001.  payable  at  her  age  of  twenty -one  or  day  of 
marriage,  and  15001.  to  his  son  payable  at  the  age  of  twenty-four,  and  a  certain 
maintenance  in  the  mean  time  ;  and  all  his  real  estate  he  devises  to  trustees,  to  raise 
by  sale  or  otherwise  sufficient  to  discharge  his  debts  and  legacies,  if  the  personal 
estate  should  fall  short.  A.  dies  ;  the  son  dies  under  age  ;  the  daughter  marries  the 
defendant,  and  they  join  in  a  suit  in  the  Spiritual  Court  against  the  trustees,  who 
are  also  executors,  for  her  own  legacy  of  10001.  and  as  representative  of  her  brother 
for  his  15001. 

The  executors  exhibit  their  bill  here,  to  stop  the  proceedings  in  the  Spiritual 
Court,  and  compel  the  husband  to  settle  the  legacy  on  the  wife.  The  defendant 
insists  on  his  right  to  the  legacy,  independant  of  any  settlement,  he  being  now  in 
a  proper  Court  for  the  recovery  of  it  without  the  assistance  of  this  Court ;  and  that 
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he  is  intitled  to  the  15001.  immediately,  though  the  son  was  not  to  have  it  till  his  age 
of  twenty-four. 

Upon  this  two  questions  arose.  1.  Whether  this  Court  could  interpose  on  behalf 
of  the  wife,  and  secure  the  legacy  for  a  settlement  on  her.  2.  Whether  the  son's 
legacy  of  1.5001.  is  not  extinguished  by  his  death  before  it  became  due.  Or  if  it 
subsists,  whether  his  representative  is  intitled  to  it  sooner  than  he  himself  would  have 
been,  if  he  had  lived. 

As  to  this  last  point  Mr.  Vernon  said,  there  had  been  cases  both  ways,  but  were 
reconcileable  on  this  distinction  ;  where  interest  of  the  legacy  payable  at  a  certain 
age  has  been  given  to  the  infant  in  the  mean  time,  there  the  money  has  been  held 
payable  to  the  representative  immediately  :  but  where  no  interest  has  been  given,  the 
money  was  not  payable  till  the  time  the  legatee  would  have  arrived  at  that  age.  The 
present  case,  he  said,  was  a  sort  of  middle  way  between  both  :  no  interest,  but  some 
present  advantage,  viz.  maintenance  is  given. 

Master  of  the  Rolls.  The  15001.  given  is  first  and  principally  a  charge  on  the 
personal  estate,  and  is  an  absolute  legacy  out  of  that :  the  real  estate  is  only  devised 
in  aid  of  the  personal,  nor  is  [239]  it  to  be  sold  directly,  but  only  at  the  discretion 
of  his  trustees  and  executors,  to  be  disposed  of  so  far  as  the  debts  and  legacies  shall 
require.  As  this  then  is  not  a  direct  legacy  out  of  the  real  estate,  the  death  of  the 
party,  before  it  became  payable  shall  not  extinguish  it  (3).  And  this  differs  from 
Pawlei's  case,  2  Vent.  366,  (Vern.  204,  321,  S.  C.)  where  the  money  was  an  immediate 
charge  on  the  land,  and  to  be  raised  out  of  that  without  any  regard  to  the  personal 
estate  (4).  The  son's  representative  being  thus  intitled,  the  next  question  is  as  to  the 
time.  Had  this  15001.  carried  interest  immediately  to  the  infant,  though  the  time  of 
payment  of  the  principal  was  deferred,  yet  on  his  death  his  representative  would  have 
had  a  right  to  it  immediately  :  not  that  he  would  have  been  in  a  better  condition 
than  the  infant  was,  since  the  delay  of  payment  was  only  by  way  of  caution,  but  with 
equal  benefit  to  the  legatee.  And  the  executor  is  not  hurt,  because  on  payment  of 
the  money  the  interest  ceases.  The  appointment  of  maintenance  is  said  to  be 
equivalent  to  the  giving  interest,  but  I  think  interest  carries  the  whole  benefit  of  the 
legacy,  but  maintenance  is  something  distinct  and  independent  of  it  (5).  It  is  a 
decent  provision  during  minority,  and  bounded,  not  by  the  profit  of  the  money,  but 
the  necessities  of  his  sustenance  and  education. 

As  to  the  wife's  legacy  of  10001.  the  bill  is  of  an  unusual  nature.  It  has  indeed 
been  the  common  course  of  this  Court,  to  oblige  a  husband  who  comes  hither  in  right 
of  his  wife  for  a  sum  of  money,  to  make  a  proper  settlement  on  her  before  it  is  given 
him  (6) ;  and  that,  not  only  in  the  case  of  trust  money,  which  can  be  recovered  no  where 
else,  but  in  the  case  of  legacies  too.  Though  I  must  say,  had  this  been  res  Integra, 
I  should  be  very  cautious,  how  I  went  so  far  as  legacies,  because  there  is  a  proper 
Court  elsewhere  for  the  recovery  of  them  :  they  originally  belonged  to  the  Spiritual 
Court  only,  and  the  sole  ground  of  this  Court's  intermedling  is,  the  discovery  the 
testator's  personal  estate.  But  the  present  case  is  diflferent :  the  persons  liable  to  pay 
the  legacies  are  plaintiffs  here,  and  not  the  husband  ;  and  whether  they  would  not 
have  been  safe  in  paying  the  legacy,  if  they  had  suffered  the  Spiritual  Court  to  go  on 
to  sentence,  I  will  not  say. 

This  seems  to  have  something  of  the  nature  of  an  interpleading  bill,  wherein  the 
executors  call  upon  the  husband  and  wife  to  interplead  concerning  their  several  rights ; 
the  husband  to  the  money  absolutely,  and  the  wife  to  a  proper  provision  to  be  secured 
for  herself.  And  then  it  will  be  like  the  common  case,  of  a  husband's  coming  into 
this  Court  to  have  a  legacy  against  his  wife.  And  I  have  observed  a  strong  inclina- 
tion in  Lord  Cowper's  [240]  time,  to  do  right  to  the  wife.  Since  legatory  causes  are 
now  become  part  of  the  jurisdiction  of  this  Court,  I  think  this  is  fit  to  be  considered. 
The  wife  is  not  here,  therefore  let  her  attend,  to  acquaint  us  what  provision  she  is 
willing  to  accept  (7). 

(1)  Collins  V.  Metcalfe,  2  Vern.  462.  Sauiulers^scase  a\l&(\  2  Vern.  199.  Cloberrie  v. 
Lampen,  1  Eq.  Abr.  294,  c.  1.  2  Vent.  342,  S.  C.  Stapleton  v.  Cheek,  2  Vern.  673. 
Prec.  in  Chanc.  317,  S.  C.  Neale  v.  JVillis,  Barnard.  43.  Fonmreau  v.  Fonnereau, 
■2  Vez.  118.     3  Atk.  645,  S.  C.     IFalcot  v.  Hall,  2  Bro.  Chan.  Ca.  305. 
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(2)  Jnon.  2  Vorn.  199.  Chester  v.  Painter,  2  P.  Wras.  336.  Laundij  v.  Williams, 
ib.  478.  lioden  v.  Smith,  Arab.  588.  Green  v.  Figot,  1  Bro.  Chan.  Ca.  105.  As  to 
the  distinction  where  legacies  are  given  out  of  personal  estate  at  21,  or  made  payable 
at  21,  vide  Cox's  note  (1)  to  2  P.  Wms.  612. 

(3)  Where  the  legacy  is  charged  upon  a  mixed  fund,  and  the  legatee  dies  before 
the  day  of  payment,  it  has  been  held  that  it  shall  sink  in  the  same  manner  as  if 
charged  upon  the  real  estate  alone,  and  that,  though  the  real  estate  is  made  merely 
auxiliary,  in  case  of  a  deficiency  in  the  personal.  Prowse  v.  Abingdon,  1  Atk.  48.5. 
Van  V.  Clarke,  ib.  510.  But  it  has  been  determined,  that  if  the  personal  assets  are 
sufficient  to  pay  the  legacy,  or  so  far  as  they  will  extend  such  legacy  or  portion  of  it 
siiall  not  sink,  but  will  go  to  the  representatives  of  the  legatee.  Richardson  v.  Greese, 
3  Atk.  69.     Jennings  v.  Looks,  2  P.  Wms.  278. 

(4)  If  a  legacy,  to  be  paid  at  a  future  day  be  charged  upon  a  real  estate  or  term 
for  years,  it  shall  not  go  to  the  representative,  but  will  sink  into  the  land,  for  the 
benefit  of  the  heir,  whether  he  be  hseres  natus,  or  factus.  Bond  v.  Brown,  2  Cha. 
Ca.  165.  Carter  v.  Blctsoe,  2  Vern.  617.  Bateman  v.  P.oach,  9  Mod.  106.  Duke  of 
Chandos  v.  Talbot,  2  P.  Wras.  610.  Gordon  v.  Raynes,  3  P.  Wras.  138.  JFhiddon  v. 
O.cenham,  note  [A]  ib.     Attorney  General  v.  Milner,  3  Atk.  112.     Gawler  v.  Standwicke, 

1  Bro.  Chan.  Rep.  106.  Tunstal  v.  Bracken,  ib.  124,  note.  Harrison  v.  Naylar,  3  Bro. 
Chan.  Eep.  108.     So  also  where  the  legacy  is  given  as  a  portion.     Smith  v.  Smith, 

2  Vern.  92.  Yates  v.  Phettyplace,  ib.  416.  Carter  v.  Bletsoe,  ib.  617.  Prec.  in  Chanc. 
267,  S.  C.  Brewin  v.  Brewin,  Prec.  in  Chanc.  195.  2  Vern.  435,  S.  C.  Toiirnay  v. 
Tournay,  Prec.  in  Chanc.  290.     Jennings  v.  Looks,  2  P.  Wms.  271.     Gordon  v.  Raynes, 

3  P.  Wms.  134.  Rich  v.  Wilson,  Mos.  68.  Bradley  v.  Powel,  Cas.  temp.  Talb.  193. 
Prowse  V.  Abingdon,  1  Atk.  482.  Hall  v.  Terry,  1  Atk.  502.  Van  v.  Clarke,  ib.  512. 
Boycot  V.  Cotton,  ib.  555.  Richardson  v.  Greese,  3  Atk.  59.  But  it  is  said  to  be  other- 
wise where  the  payment  is  suspended  or  postponed  fioni  the  particular  circumstances 
of  the  fund,  and  not  of  the  persons.  King  v.  Withers,  Cas.  temp.  Talb.  117,  and  vide 
the  cases  collected  upon  this  subject  by  Mr.  Cox  in  note  (1)  2  P.  Wms.  612.  It  has 
been  held,  that  where  portions  are  made  payable  out  of  lands,  and  no  time  of  pay- 
raent  is  mentioned  that  they  shall  vest  immediately,  and  therefore  go  to  the  legatee's 
representatives.  Earl  Rivers  v.  Earl  Derby,  2  Vern.  72.  Smith  v.  Smith,  ib.  92. 
Coivper  v.  Scott,  3  P.  Wms.  119.  Wilson  v.  Spencer,  ib.  172.  But  Norfolk  v.  Gifford, 
2  Vern.  208.  Brewin  v.  Brewin,  Prec.  in  Chanc.  195.  2  Vern.  439,  S.  C.  Warr  v. 
Warr,  Prec.  in  Chanc.  213.  Lmrl  Teynham  v.  Webb,  2  Vez.  198.  Tunstall  v.  Bracken, 
1  Bro.  Cha.  Rep.  124  n.  Lord  Hinchinhroke  v.  Seymour,  ib.  395,  seem  contra.  Lord 
Hardwicke  in  Tunstall  v.  Bracken,  supra,  lays  down  the  principle  which  seems  to  have 
regulated  these  latter  decisions.  That  there  is  a  distinction  between  portions  given 
by  a  parent  to  children,  and  those  given  by  a  collateral  person.  That  in  the  former 
case  the  Court  will  consider  the  very  purpose  for  which  the  portion  was  given,  and 
that  if  the  child  dies  before  it  is  wanted,  it  shall  sink  into  the  estate  for  the  benefit  of 
the  heir. 

(5)  Roder  v.  Smith,  Amb.  588,  S.  P. 

(6)  Vide  Gardner  v.  Walker,  post,  503.  Jacobson  v.  Williams,  1  P.  Wms.  383. 
Milner  v.  Colmer,  2  P.  Wms.  639.  Adams  v.  Pearce,  3  P.  Wras.  11.  Brown  v.  Elton, 
ib.  202.  Winch  v.  Page,  Bunb.  86.  Jewson  v.  Moulson-,  2  Atk.  420.  Attorney  General 
V.  Whorewood,  1  Vez.  538.     Pryw  v.  Hill,  4  Bro.  Chan.  Rep.  139. 

(7)  Marriot  v.  Harriot,  post,  673. 


Hagshaw  vers.  Yates.     In  Canc'. 

A  subsequent  title  which  is  both  legal  and  equitable,  destroys  a  prior  title 

in  equity  only  (1). 

Per  Parker  Lord  Chancellor.  Where  a  legal  estate  and  equity  meet  in  the  same 
person,  they  shall  destroy  a  prior  title  which  is  only  equitable.  And  where  the 
inheritance  of  land  mortgaged  for  a  term  is  conveyed  by  a  defeasible  but  equitable 
title,  and  afterwards  conveyed  to  another  by  a  legal  and  equitable  title ;  the  latter 
shall  have  the  benefit  of  the  equity  of  redemption. 
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(1)  That  a  subsequent  purchasor  of  an  equitable  title  shall  protect  himself  from 
mesne  incumbrances,  by  an  assignment  of  an  outstanding  terra,  or  other  legal  estate. 
Vide  Churchill  v.  Grove,  1  Chan.  Ca.  36.  Anon.  2  Chan.  Ca.  208.  Hitchcox  v.  Sedge- 
■wick,  2  Vern.  1.59,  and  the  cases  there  cited.  Oxwick  v.  Brocket,  1  Eq.  Ca.  Abr.  35-5. 
So  also  a  subsequent  mortgagee.  Marsh  v.  Lee,  2  Vent.  337.  1  Chan.  Ca.  162,  S.  C. 
Higgon  v.  Calamy,  ib.  149.  Bovey  v.  Skipwiih,  ib.  201.  Edmunds  v.  Povey,  1  Vern.  137. 
EoU  V.  Mill,  2  Vern.  279.  Mmret  v.  Pask,  2  Atk.  52.  Matthews  v.  Cartiorighl,  2  Atk. 
347.  Earl  of  Pom/ret  v.  Lord  JVindsor,  2  Vez.  485.  Belchier  v.  Renfmih,  6  Bro.  P.  C. 
28.  Stanhope  v.  Earl  Verney,  Butler's  note(l)  to  fol.  290  b.  Harg.  and  But.  Co.  Litt. 
fol.  293  b.  Goodtitle  v.  Morgan,  1  Term  Rep.  755.  IFilloit.ghhy  v.  IVilloughhy,  ib.  763. 
And  he  will  gain  this  preference,  though  he  obtains  the  assignment  pending  a  bill 
brought  by  the  prior  mortgagee  to  redeem  the  first.  Hawkins  v.  Taylor,  2  Vern.  29. 
Turner  v.  Richmond,  ib.  82.  Brace  v.  Dutchess  of  Marlbmvugh,  2  P.  Wms.  491.  Wortley 
V.  Birkhead,  2  Vez.  571.  3  Atk.  809,  S.  C.  Robinson  v.  Davison,  1  Bro.  Chan.  Ca. 
63.  But  he  cannot  do  so  if  a  party  in  the  cause,  and  there  has  been  a  direction  and 
decree  to  settle  the  priorities  of  the  debts.  JFoiiley  v.  Birkhead,  ut  sup.  But  such 
subsequent  purchasor  or  mortgagee  shall  not  be  allowed  to  protect  himself  by  the 
possession  of  the  legal  estate,  where  he  has  had  notice  of  the  prior  conveyance  or 
incumbrance.  Vide  Sauiulers  v.  Dehew,  2  Vern.  271,  and  most  of  the  cases  cited 
supra. 

TuRTON  vers.  Benson.     In  Canc'. 

2  Vern.  764.  1  Will.  Eep.  496.  10  Mod.  445.  2  Vern.  764.  Gilb.  Chan.  288. 
1  Eq.  Ca.  Abr.  45,  pi.  5,  88,  pi.  a.  Pre.  Chan.  522.  Bond  to  refund  part  of  portion, 
set  aside. 

The  bill  was  to  be  relieved  against  a  bond  obtained  in  fraud  of  a  marriage  settle- 
ment:  and  the  case  was  thus.  The  plaintiff  being  a  young  man  in  1710,  made  his 
addresses  to  one  Mrs.  Benson  :  the  plaintiff's  mother  and  uncle  were  concerned  in 
transacting  it  for  him,  and  on  29  June  1710,  marriage  articles  were  executed,  whereby 
Mr.  Benson  was  to  give  30001.  as  a  portion  with  his  daughter,  and  Mrs.  Turton  was 
to  part  with  3001.  per  annum  out  of  her  jointure,  to  make  a  settlement  on  the  marriage  : 
but  secretly,  without  the  privity  of  the  mother  or  uncle,  the  plaintiff  gave  bond  to 
refund  10001.  part  of  the  portion,  to  Benson  at  the  end  of  .seven  years ;  and  soon  after, 
the  marriage  took  effect.  In  1713  Benson  deposited  this  bond  in  the  hands  of  Sir 
Theodore  Janssen  as  a  security  for  a  debt,  but  made  no  actual  assignment.  In  1714 
Benson  died,  and  his  wife  the  defendant  took  out  administration  ;  but  his  debts  being 
beyond  the  value  of  his  estate,  the  creditors  came  to  an  agreement  amongst  themselves 
and  with  her,  whereby  Sir  Theodore's  whole  debt  was  to  be  paid,  and  all  Benson's 
effects  to  be  turned  into  money,  and  divided  amongst  the  rest  of  the  creditors,  and 
the  plaintiff's  bond,  and  all  the  debts  to  be  got  in  by  the  administratrix  :  and  creditors 
on  simple  contract  to  be  in  equal  degree  with  those  on  specialties.  During  this  trans- 
action one  of  the  chief  creditors  acquainted  the  plaintiff  with  their  designs,  and  that 
his  bond  was  to  be  assigned  to  them  ;  who  answered,  that  if  Mrs.  Benson  was  to  have 
the  benefit  of  it,  he  would  never  pay  it ;  but  if  they  were,  he  would  not  dispute  it 
with  them.  In  this  condition  the  bond  stood  in  1715,  when  the  plaintiff  brought  his 
bill  against  the  administratrix  to  have  it  delivered  up.  When  that  cause  was  at 
hearing,  the  creditors  bring  a  bill  against  the  plaintiff  and  administratrix  to  discover 
collusion.  Both  causes  came  on  before  the  [241]  Master  of  the  Rolls,  who  decreed  for 
Mr.  Turton,  and  now  they  came  by  appeal  before  the  Chancellor. 

The  questions  were,  whether  this  bond  was  void  in  its  original  creation  ;  and  if  so, 
whether  it  has  not  been  since  made  good  by  some  subsequent  matter,  either  by  its 
beit)g  transferred  for  some  valuable  consideiation,  or  by  the  promise  of  the  plaintiff 
not  to  dispute  it. 

As  to  the  first,  it  was  said  by  the  counsel  for  the  plaintiff,  that  it  was  a  sort  of 
first  principle  and  settled  rule  in  this  Court,  to  make  void  all  contracts  of  this 
nature,  whereby  marriage  articles,  settled  by  the  consent  of  all  parties  concerned, 
are  any  ways  defeated  by  the  private  agreements  of  some  of  them.  And  several 
cases  were  cited,  to   establish    this  rule.     Salk.   15G,  where  it  was   laid   down  as  a 
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rule,  that  a  son,  without  the  privity  of  the  father,  or  parent  treating  the  match, 
gives  bond  to  refund  part  of  the  portion,  it  is  void.     Ibid.  158. 

Sir  R.  Raymond  cited  liedman  v.  Jicdman  in  168.5,  in  this  Court,  where  on  a  treaty 
of  marriage  the  friends  of  the  lady  insisted  on  the  husband's  discharging  all  his  debts 
before  the  marriage.  There  was  one  bond  which  his  brother  agreed  to  pay  for  him, 
but  underhand  with  the  privity  of  the  lady,  who  was  afraid  of  losing  the  match,  took 
a  counter  security  of  the  husband  ;  and  the  marriage  took  effect.  Afterwards  the 
brother  paid  the  money  on  the  bond,  the  husband  died,  and  be  sued  the  counter 
security  against  the  widow,  who  had  taken  administration.  She  brought  her  bill,  and 
though  privy  to  the  fraud,  was  relieved  ;  because  it  was  done  originally  to  defeat 
a  marriage  agreement. 

So  in  the  case  of  Gale  v.  Lindo.  On  a  treaty  of  marriage  the  fortune  of  the  young 
woman  not  being  sufficient  for  the  husband,  she  prevails  on  her  brother  to  make  up 
the  deficiency  by  a  bond  of  his ;  but  privately  agrees  with  him,  that  no  use  should  be 
made  of  it.  They  were  married  accordingly  ;  and  the  husband  dying,  she  took  out 
administration,  and  put  the  bond  in  suit :  the  brother  sues  here  for  relief,  but  denied 
because  the  agreement  was  fraudulent. 

Mr.  Vernon  quoted  the  following  cases  to  the  same  purpose.  Lamley  v.  Hamond, 
Mich.  1714,  a  mother  for  the  advancement  of  her  soti  in  marriage  agreed  to  part  with 
her  jointure ;  the  son  at  the  same  time  had  a  leasehold  estate  of  his  own,  which  he 
privately  contracted  to  assign  over  to  her  in  consideration  of  what  she  was  to  settle 
upon  him  :  after  the  marriage  the  son  died,  and  his  representative  recovered  this 
leasehold  estate  out  of  her  hands  by  [242]  a  decree  of  this  Court,  because  there  was  no 
mention  made  of  that  assignment  on  the  marriage  treaty. 

Peyton  v.  Bladwell,  9  March  1694,  Mr.  Bladwell  on  the  marriage  of  his  nephew 
Yelverton  Peyton  with  the  daughter  of  Sir  John  Roberts,  agreed  to  settle  an  estate  of 
2001.  per  annum  on  them  for  a  jointure,  and  after  his  death  to  settle  a  further  estate 
of  1001.  per  annum  on  him  and  his  heirs.  After  the  marriage  it  was  discovered,  that 
there  was  a  private  agreement  between  him  and  his  nephew,  that  he  should  demise 
the  first  estate  back  again  to  Bladwell  at  1501.  per  annum  rent;  and  as  to  the  rever- 
sionary estate,  that  he  should  release  that ;  and  such  demise  and  release  were  executed 
accordingly  :  after  the  nephew's  death  his  wife  and  Sir  John  Roberts  sue  in  this  Court 
to  set  aside  this  private  agreement,  and  had  a  decree,  whereby  Bladwell  was  to 
account  for  the  profits  of  the  estate  in  possession  at  the  rate  of  2001.  per  annum  from 
the  time  of  the  demise,  and  to  settle  the  other  estate  of  1001.  per  annum  on  the  heirs 
of  Peyton  to  commence  after  his  own  death.  Sloan  v.  Fowler.  On  the  marriage  of 
Fowler's  son  with  Sloan's  daughter,  Fowler  by  articles  was  to  make  a  settlement,  and 
to  have  the  portion  to  himself ;  but  he  told  his  son,  the  portion  was  not  sufficient  to 
pay  younger  childrens'  fortunes,  and  so  got  a  bond  from  his  son  for  a  sum  of  money 
beyond  the  wife's  fortune  :  this  bond  came  afterwards  into  the  Court  of  Chancery,  and 
was  set  aside,  because  it  was  taken  without  the  privity  of  the  wife's  relations. 

As  to  the  second  question,  whether  the  creditors  as  purchasers  of  this  bond  for 
a  valuable  consideration  are  not  in  a  better  condition  than  Benson  was. 

For  the  plaintiff  it  was  said,  here  was  really  no  assignment  at  all ;  it  was  only 
deposited  in  Sir  Theodore's  hands  as  a  security,  but  not  designed  to  transfer  the 
interest :  or  if  there  had  been  an  assignment,  that  gives  no  property  or  right,  a  bond 
being  a  chose  in  action  not  being  assignable  but  in  equity,  and  then  it  must  be 
attended  in  the  assignee's  hands  with  all  the  circumstances  of  equity  with  which  the 
first  obligee  held  it.  If  therefore  it  was  void  in  equity  in  its  original  creation,  it 
cannot  be  made  good  by  any  equitable  conveyance  :  the  creditors  can  have  no  better 
right  than  Benson  had  :  their  right  is  only  to  his  estate,  which  if  he  possessed  unlaw- 
fully, can  be  no  better  in  their  hands.  So  it  is  in  case  of  bankrupts.  Creditors  under 
the  assignment  shall  have  no  better  right  to  the  effects  than  the  bankrupt  himself  had. 
Taylor  v.  JFTieeler.  Plaintiff"  had  lent  money  on  a  copyhold  estate,  and  a  surrender 
was  made  accordingly  :  by  the  custom  of  the  manor  surrenders  are  void  unless 
presented  in  a  year,  and  this  surrender  was  neglected  to  be  presented  :  afterwards,  and 
before  the  mo-[243]ney  was  paid,  Wheeler  the  debtor  became  bankrupt,  and  a  commis- 
sion was  taken  out,  and  this  copyhold  inter  alia  assigned  :  the  assignees  get  admittance, 
and  the  mortgagee  sues  here  for  relief :  the}'  urge  in  favour  of  the  assignees,  that  this 
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copyhold  continued  in  the  bankrupt  till  his  bankruptcy  :  the  only  thing  that  stuck 
with  Lord  Cowper  was,  that  the  plaintiff  by  his  suffering  him  to  continue  in  posses- 
sion, and  not  presenting  the  surrender  by  which  the  mortgage  might  have  been 
discovered,  induced  others  on  the  credit  of  that  estate  to  trust  him,  and  now  the 
assignees  have  both  law  and  equity  of  their  side ;  but  yet  the  plaintiff  was  relieved 
on  that  maxim,  that  the  creditors  shall  be  in  no  better  condition  than  the  bankrupt 
himself  was. 

And  in  these  cases  where  fraud  has  been  purged  by  a  legal  conveyance  on  valuable 
consideration  without  notice,  yet  the  persons  that  conveyed  with  notice  of  the  fraud 
have  been  obliged  to  make  it  good.  In  the  case  of  Ferrers  v.  Cherry,  Cherry  having 
notice  of  a  settlement  wherein  the  father  was  only  tenant  for  life  in  equity,  accepts 
a  conveyance  in  fee  from  him,  and  afterwards  sold  it  to  purchasers  without  notice  : 
on  a  bill  by  the  son  for  relief,  the  purchasers  having  law  and  equity  on  their  side  had 
no  decree  against  them,  but  the  Court  went  so  far  as  to  order  Cherry  to  answer  for 
the  fraud.  Another  case  was  Boveij  v.  Smith.  Trustees  had  sold  without  notice  of  the 
trust  in  the  purchaser  ;  he  levied  a  fine,  and  non-claim  for  five  years  :  sixteen  years 
after,  the  trustees  purchase  back  this  estate  for  a  valuable  consideration:  this  appeared 
to  the  Court  on  a  bill  by  the  cestuy  que  trust ;  and  though  the  fraud  was  purged,  yet 
the  Court  decreed  the  estate  became  again  chargeable  in  their  hands,  and  the  lands 
were  decreed  to  the  plaintiff  accordingly. 

As  to  the  plaintiff's  promise,  it  was  said  to  be  rather  a  compliment  than  a  promise : 
or  if  it  was  one,  yet  there  was  no  consideration  for  it. 

For  the  defendant  Serjeant  Cheshyre  and  Mr.  Talbot,  could  not  dispute  the 
general  rule  of  discharging  contracts  made  in  fraud  of  marriage  settlements ;  but  said 
the  plaintiff  ought  not  to  come  here,  because  himself  was  not  only  not  defrauded,  but 
was  even  a  party  to  the  fraud  against  the  mother. 

The  second  question  was  chiefly  insisted  on.  They  said  the  original  fraud  was 
purged  by  the  subsequent  conveyance  for  valuable  consideration,  and  likened  it  to  the 
case  of  Prodgers  v.  Langham,  1  Sid.  134,  where  agreed  per  Curiam,  that  though  a  deed 
be  fraudulent  in  its  creation,  and  voidable  by  a  purchaser  :  yet  it  may  be  made  good 
by  matter  ex  post  facto  ;  as  feoffee  by  covin  [244]  makes  a  feoffment  for  valuable 
consideration,  the  second  feoffee  has  a  good  title.  So  in  the  case  of  Ellis  v.  Warns, 
Cro.  Jac.  32.  In  debt  upon  a  bond,  the  defendant  pleads  an  usurious  contract  between 
himself  and  one  A.  by  which  he  became  bound  to  the  plaintiff  for  a  debt  he  owed  A. 
and  which  A.  owed  the  plaintiff;  the  plaintiff  replies  a  just  debt  without  any  privity 
of  the  usurious  contract  between  him  and  A.  and  on  demurrer  held  a  good  replication. 

Sarroi  v.  Fielding  in  Lord  Somers's  time.  Sarrot  was  desired  by  one  Dod  in  the 
country  to  draw  a  bill  for  him  on  his  correspondent  in  town  payable  to  Dod  or  order  : 
he  did  so,  but  insisted  on  the  payment  of  the  money  before  the  delivery  of  the  bill, 
but  by  reason  of  a  hurry  of  business  then  in  the  shop  it  was  neglected,  and  the  bill 
was  sent  to  town  without  the  plaintiff's  receiving  any  money  for  it :  the  defendant 
purchased  it,  and  sued  the  plaintiff  at  law  :  he  applied  here  for  relief,  because  he  had 
never  been  paid  for  it ;  but  Lord  Somers  dismissed  the  bill. 

The  promise  of  the  plaintiff  was  said  not  to  be  nudum  pactum,  because  though 
he  gained  nothing  by  it,  yet  the  creditors  parted  with  some  of  their  right,  for  they 
con.sented  to  admit  simple  contract  debts  upon  an  equality  with  bond  debts,  and  to 
pay  Sir  Theodore  his  whole  debt ;  and  a  loss  on  one  side  is  sufficient  to  raise  an 
assumpsit  in  the  eye  of  the  law. 

Lord  Chancellor.  These  private  agreements  contrary  to  publick  transactions  have 
been  always  discouraged  by  this  Court,  even  where  the  parties  have  come  to  be  eased 
against  their  own  agreement.  And  this  is  so  far  from  distinguishing  the  present  case 
from  others,  that  it  is  a  circumstance  of  all  the  cases  that  have  been  cited,  and  indeed 
cannot  be  otherwise,  since  the  settlements  against  which  these  private  contracts  are 
made,  are  always  for  the  benefit  of  the  parties  to  the  marriage.  The  imposition 
which  the  Court  provides  against  is  not  upon  the  person  that  marries,  but  on  those 
that  are  concerned  in  contracting  for  him ;  and  I  think  this  case  as  great  a  fraud  as 
any  that  have  been  mentioned  (1). 

The  next  consideration  is,  whether  the  creditors  have  a  better  case  of  it  than 
Benson.     And  first  it  is  clear,  that  any  assignment  of  Benson  could  not  have  mended 
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it ;  that  would  be  to  destroy  all  the  power  and  care  of  the  Court  in  cases  of  this 
nature  at  once,  for  it  is  then  but  to  assign  over,  and  nothing  can  reach  it.  But  he 
cannot  properly  assign  a  bond  nor  the  penalty  of  it :  the  sense  and  meaning  of  such 
assignment  is,  that  the  assignee  shall  have  all  the  benefit,  which  the  assignor  would 
have  of  it,  in  equity  (2).  Suppose  a  person  assigns  a  bond  that  is  paid,  can  the 
assignee  [245]  take  advantage  of  that  bond  ?  But  indeed  in  this  case  here  is  no 
assignment  nor  any  thing  like  it. 

But  in  the  next  place,  though  the  party  doing  the  fraud  cannot  make  the  bond 
better  ;  it  is  another  consideration  whether  the  party  injiu'ed  cannot  amend  it.  And 
I  think  he  may  as  far  as  the  consideration  of  it  goes  ;  for  the  bond  is  not  absolutely 
void  ;  and  though  the  mother  is  the  person  injured,  yet  if  the  sou  independent  of  the 
marriage  will  afterwards  give  a  new  bond  for  it,  I  think  it  will  stand  good  against 
him.  But  there  is  nothing  of  that  nature  in  the  present  case  :  there  is  no  assignment 
to  the  creditors.  The  composition  and  agreement  amongst  the  creditors  is  beneficial 
to  them,  without  any  consideration  of  this  bond.  The  plaintift's  promise  insisted  on 
was  without  any  consideration  at  all :  it  does  not  appear  that  it  induced  the  agree- 
ment, or  any  thing  was  done  on  it,  but  vphat  would  have  been  done  without  it. 
Creditors  are  indeed  intitled  to  favour,  but  it  is  only  with  regard  to  the  debtor's 
estate,  and  not  other  people's.  I  think  the  decree  of  the  Master  of  the  Kolls  is  right, 
and  ought  to  be  affirmed,  and  a  perpetual  injunction  go  as  to  the  bond. 

(1)  Vide  Webber  v.  Farrer,  2  Bro.  Par.  Ca.  88.  Duke  of  Hamilton  v.  Lord  Mohun, 
1  P.  Wms.  118.  Fitcairne  v.  Ogbuiirne,  2  Vez.  375.  Montefiori  v.  Montefiori,  1  Black. 
Rep.  363.  Mmrison  v.  Arhdhnot,  Dom.  Proc.  1728.  1  Bro.  Chan.  Ca.  .548  n.  Neville 
V.  Wilkinson,  1  Bro.  Cha.  Ca.  .543.  Jackson  v.  Duchaire,  3  Term  Rep.  551,  and  see 
Roberts  v.  Roberts,  3  P.  Wms.  65. 

(2)  Hill  v.  Caillovel,  1  Ves.  122. 


South  vers.  Jones. 

Intr.  Hil.  5  Geo.  Rot.  396. 

Parson  not  obliged  to  take  tithe  of  grass  the  day  it  is  cut,  but  may  let  it  lie  there  lotig 
enough  to  make  it  into  hay.  But  though  the  declaration  demands  damages  from 
the  day  of  cutting,  it  is  well  enough. 

The  plaintiff  declares,  that  he  being  occupier  of  certain  lands  in  Downham, 
20th  of  August  cut  down  his  grass  and  divided  it  into  cooks,  and  the  same  day  gave 
notice  to  the  defendant  (1)  who  was  rector,  to  come  and  carry  away  his  tithes,  which 
he  has  not  done,  per  quod  he  lost  the  use  of  that  part  which  was  under  the  cocks, 
from  the  said  20th  of  August  to  the  10th  of  December  following.  The  defendant 
pleads,  that  for  all  that  time  the  close  where,  &c.  was  surrounded  with  ditches ;  and 
that  the  ditches,  ways  and  passages  were  so  filled  with  water,  that  he  could  not  carry 
off  his  tithes.  The  plaintiff  replies,  that  the  ditches,  ways  and  passages  were  not  so ; 
and  the  defendant  demurs. 

Bootle  pro  defendente.  The  declaration  is  ill,  in  demanding  more  damages  than 
the  plaintiff  ought  to  go  for  ;  he  demands  from  the  time  of  mowing,  whereas  the  parson 
is  not  obliged  to  carry  it  away  then,  but  it  must  lie  till  the  parishioner  has  made  it 
into  hay.  1  Roll.  Abr.  643,  X.  1  Roll.  Rep.  420,  172.  We  are  not  after  a  verdict, 
where  this  might  be  helped  by  a  release,  but  on  a  demurrer.  So  non  constat  the 
plaintiff  will  release. 

[246]  2.  The  replication  is  ill  in  offering  to  put  the  whole  time  in  issue,  and 
though  we  plead  to  the  whole,  as  we  were  obliged,  yet  the  fault  is  in  them. 

3.  The  replication  is  in  the  copulative,  ditches,  ways  and  passages,  when  it  should 
have  been  in  the  disjunctive.     2  Saund.  205.     3  Keb.  162. 

C.  J.  The  declaration  is  ill,  for  it  should  have  shewn  when  it  was  made  into  hay, 
and  dated  the  wrong  from  thence  :  the  replication  is  well  enough  in  the  copulative, 
because  the  plea  is  one  intire  matter  of  excuse,  and  the  defendant  relies  on  the  whole. 
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and  not  on  each  particular's  being  impassable.  Et  per  Powys  J.  The  defendant  has 
not  denied  the  wrong  which  the  plaiutiif  has  laid,  but  takes  upon  him  to  excuse  the 
whole.  Et  per  Eyre  J.  Suppose  the  tenant  will  not  make  it  into  hay,  the  parson  has 
no  remedy  to  compel  him,  but  he  may  do  it  himself,  which  it  appears  he  has  had 
time  enough  for.  Fortescue  J.  The  issue  is  well  offered,  for  the  passages  being  over 
the  ditches,  (as  they  must  be,  because  it  is  said  the  close  was  surrounded)  it  was 
proper  to  put  it  in  the  copulative.  The  time  laid  in  declarations  is  for  the  most  part 
immaterial  (a),  and  in  trespass  it  is  sufficient  if  part  of  the  time  be  according  to  law, 
because  the  jury  may  apportion  it,  or  the  party  release  it :  it  is  plain,  here  is  a  wrong 
for  some  part  of  the  time,  and  I  believe  the  precedents  will  warrant  this  declaration. 
Hearu  725.     1  Brown  69,  70,  ulterius. 

Cheshyre  Serjeant  pro  defendente.  If  the  parson  is  hindred  by  the  act  of  God, 
or  the  party,  from  taking  his  tithes ;  it  is  an  excuse.  1  Roll.  Abr.  109,  pi.  37. 
Though  our  plea  is  double,  yet  it  is  a  principle  in  pleading  that  if  the  other  does 
not  demur,  he  must  answer  the  whole  plea.  Our  plea  amounts  to  this.  The  way, 
says  he,  to  the  close  was  very  bad,  and  if  I  could  have  got  through,  yet  when  I  came 
to  the  close,  it  was  so  encompassed  with  ditches,  and  those  filled  with  water,  that  I 
could  not  have  got  over.  The  replication  puts  us  to  prove  both,  when  either  is  an 
excuse,  and  therefore  it  is  bad.     1  Saund.  268. 

The  declaration  likewise  is  ill,  because  the  defendant  cannot  be  guilty  as  to  all  the 
time ;  for  the  Court  will  take  notice,  that  it  is  impossible  to  make  the  grass  into  hay 
the  same  day  it  is  cut :  and  the  parson  has  of  common  right  time  to  have  it  made 
into  hay.  If  a  man  reserves  a  rose,  the  Court  so  far  respects  the  order  of  nature,  as 
not  to  make  him  pay  it  in  winter.  ^ 

Reeve  contra.  The  plea  is  not  double,  but  the  defendant  relies  upon  it  as  making 
one  ititire  excuse,  and  therefore  we  have  properly  traversed  the  words  of  it  in  our 
replication. 

[247]  As  to  the  declaration,  it  is  well  enough,  for  the  measure  of  the  damages 
is  not  how  long  the  cocks  remained  after  they  were  cut,  but  after  a  reasonable  time 
to  remove  them  ;  as  in  an  action  for  beating  his  servant  per  quod  servitium  amisit, 
the  smart  of  the  servant  is  not  the  measure  of  the  damages,  but  it  is  the  loss  of 
service  which  the  master  recovers  for;  and  what  is  a  reasonable  time  in  this  case,  is 
matter  of  evidence,  and  must  be  left  to  a  jury. 

But  if  we  do  go  for  too  much,  they  are  not  proper  to  make  the  objection,  till 
they  see  whether  we  take  damages  for  an  improper  time ;  for  as  part  of  this  time  is 
well  alleged,  the  jury  may  sever  the  time,  and  give  damages  accordingly. 

Powys  J.  held  with  the  plaintiff.  Et  per  Eyre  J.  The  plea  is  not  double,  for 
the  first  part  is  only  inducement,  but  the  git  of  it  is  the  ditches  being  filled  with 
water  ;  so  the  replication  meeting  the  plea  is  right.  It  is  certain  the  defendant  let 
his  tithes  lie  too  long,  and  that  is  a  damage  to  the  parishioner.  If  a  continuando  is 
laid  in  trespass,  the  jury  may  give  damages  as  to  part  of  the  time  only. 

Fortescue  J.  The  replication  is  well  enough,  for  the  substance  of  the  plea  is  but 
one  fact,  that  he  could  not  come  at  his  tithes  ;  and  all  the  rest  is  only  matter  of 
circumstance.  We  cannot  judge  what  is  a  reasonable  time,  because  of  the  accidents 
of  wind  and  weather,  but  that  is  to  be  left  to  a  jury  ;  and  if  the  plaintiff  had  gone 
only  from  three  or  four  days  after  the  cutting,  I  do  not  see  how  that  could  have 
mended  the  case  upon  a  demurrer.     Judicium  pro  querente  (2). 

(1)  Notice  of  the  tythes  being  severed  must  be  given  before  this  action  is  brought. 
Com.  Dig.  title  Dismes  (L.  3).  Chase  v.  JFare,  1  Roll.  Abr.  643, 1.  30.  Style  342,  S.  C. 
Anon.  Vent.  48.  But  the  plaintiff  is  not  obliged  to  alledge  notice  to  the  parson  of 
the  time  of  setting  them  out.     lb. 

(a)  Bull.  L.  N.  P.  86.  Ante,  232.  Post,  954,  1095.  2  Rol.  687,  1.  25,  ib.  1.  20. 
R.  ace.  Cro.  Car.  514.     Com.  Dig.  tit.  Pleader  (C.  19). 

(2)  That  this  action  well  lies,  vide  Palmer  341,  381.     Noy.  31. 
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[248]    Hilary  Term.    6  Georgii  Regis.    In  B.  R. 

Sir  John  Pratt,  Knt.,  Lord  Chief  Justice.  Sir  Littleton  Powys,  Knt.,  Sir  Robert 
Eyre,  Knt.,  Sir  John  Fortescuc  Aland,  Knt.,  Justices.  Nicholas  Lechmere  Esquire, 
Attorney  General.     Sir  William  Thompson,  Solicitor  General. 

Whitehead  vers.  Barber. 

Notice  of  trial  to  a  turnkey,  good. 

Per  Curiam  :  Upon  conference  with  the  other  Courts  they  and  we  are  of  opinion, 
that  within  the  reason  of  4  W.  &  M.  c.  21,  which  appoints,  that  the  delivery  of  a 
declaration  against  a  prisoner  to  the  gaoler  shall  be  good,  a  notice  of  trial  to  him  is 
good  also,  though  the  defendant  has  an  attorney  in  one  case  and  not  in  the  other. 

[249]    Pierce  vers.  Hopper. 

Int.  Pasch'  5  Geo.     In  B.  R.  Rot.  187. 

Construction  of  statute  relating  to  the  piloting  of  ships.     3  Geo.  1,  c.  13. 

Declaration  sur  attachment  in  prohibition,  wherein  the  plaintiff  sets  forth,  that 
before  the  making  of  the  Statute  3  Geo.  intitled.  An  Act  for  the  Better  Regulating  of 
Pilots  for  Conducting  of  Ships  and  Vessels  from  Dover,  Deal  and  the  Isle  of  Thanet  up 
the  River  of  Thames  and  Med  way,  he  was  publickly  examined  by  the  elder  and  more 
experienced  members  of  the  Society  of  Pilots  of  Trinity-House  touching  his  skill  and 
experience  in  the  piloting  of  ships,  and  being  upon  such  his  examination  approved  of, 
he  was  admitted  a  member  of  that  society,  and  was  afterwards  confirmed  accordingly. 
That  after  making  the  statute  he  was  a  second  time  examined,  admitted  and  con- 
firmed, and  that  according  to  the  direction  of  that  statute  his  name,  age  and  place 
of  abode  were  put  into  the  list  and  hung  up  at  the  Custom-Houses  in  London  and 
Dover,  by  virtue  whereof  he  then  became  and  has  ever  since  continued  a  member  of 
that  society,  and  as  such  ought  to  enjoy  the  privilege  and  profits  which  every  member 
is  intitled  to.  That  the  exposition  of  all  statutes,  the  placing  and  displacing  of 
officers,  matters  of  freehold  and  all  other  matters  arising  within  the  body  of  the 
county,  whether  by  land  or  by  water,  belong  to  the  King's  Courts  of  Record,  and 
not  to  the  Courts  of  Admiralty,  unless  specially  provided  for  by  Acts  of  Parliament. 
That  the  rivers  of  Thames  and  Medway  are  both  infra  corpus  comitatus,  and  not 
within  the  jurisdiction  of  the  Court  of  Admiralty  of  the  Cinque  Ports,  but  all  matters 
arising  out  of  that  jurisdiction  are  properly  determinable  in  the  King's  Courts  of 
Record.  Notwithstanding  which  the  defendant  intending  to  prejudice  him,  has  drawn 
him  into  plea  in  the  Court  of  Admiralty  of  the  Cinque  Ports  for  a  penalty  or  forfeiture 
of  101.  and  by  his  libel  suggests,  that  time  out  of  mind  there  has  been  a  useful  and 
well  regulated  Society  of  Pilots  of  Trinity-House  belonging  to  Dover,  Deal  and  the 
Isle  of  Thanet,  who  have  had  the  sole  piloting  and  loadmanage  of  ships  and  vessels 
up  the  rivers  of  Thames  and  Medway.  That  by  the  rules  and  orders  of  this  society 
every  person  ought  to  be  examined  touching  his  skill  in  pilotage,  before  his  admission 
to  be  a  member,  or  undertaking  to  pilot  any  ship  or  vessel  up  the  said  rivers.  That 
by  the  Statute  3  Geo.  it  is  enacted,  "  That  if  any  person  shall  undertake  to  pilot  any 
ship  or  vessel  from  Dover,  Deal  or  the  Isle  of  Thanet  up  the  said  rivers,  before  he 
shall  be  publickly  examined,  approved  and  admitted  into  the  said  society,  as  has  been 
usual  in  the  manner  that  has  been  mentioned,  every  such  person  shall  for  the  first 
offence  forfeit  101.  for  the  second  201.  and  for  every  [250]  other  offence  401.  to  be 
sued  for  and  recovered  with  costs  of  suit  by  any  person  whatsoever,  in  the  Court  of 
Admiralty  of  the  Cinque  Ports,  if  the  offender  be  found  within  the  jurisdiction,  or 
else  by  action  of  debt,  bill,  plaint  or  information  in  any  of  His  Majesty's  Courts 
of  Record,  to  be  distributed  in  the  manner  which  the  statute  directs."  That  now 
the  plaintiff,  after  making  the  said  statute  (viz.)  13  July  1718,  did  take  upon  him 
to  pilot  the  ship  "  Stratford  "  from  Dover  to  London  up  the  river  of  Thames,  not  having 


504  HILARY   TERM,  6    GEO.  i  STRANGE,  251. 

been  first  examined  and  admitted  a  member  of  the  said  society,  as  has  been  usual, 
by  which  he  forfeited  the  sum  of  101.  (this  being  the  first  offence)  and  because  the 
now  plaintiff  lived  within  the  jurisdiction  of  the  Court  of  Admiralty  of  the  Cinque 
Ports,  therefore  the  defendant  caused  him  to  be  summoned  into  the  said  Court,  in 
order  to  proceed  against  him  for  recovery  of  the  penalty.  That  notwithstanding 
he  alleged  all  the  matters  aforesaid  in  his  defence,  yet  the  defendant  the  further  to 
oppress  him  libelled  against  him  a  second  time,  thereby  suggesting,  that  for  time 
immemorial  there  have  been  certain  by-laws,  customs  and  usages  made  and  practised 
in  the  said  society,  and  that  it  has  been  always  usual  for  every  member  on  his 
admission  to  take  an  oath  to  observe  and  keep  such  by-laws,  customs  and  usages 
before  made,  or  then  after  to  be  made.  That  by  ancient  usage  it  has  been  customary, 
on  due  summons,  to  remove  any  members  acting  contrary  to  the  by-laws,  customs  or 
usages,  or  breaking  the  aforesaid  oath,  and  every  person  so  removed  has  been  always 
deemed  and  taken  to  be  in  the  same  condition,  to  all  intents  and  purposes,  as  if 
he  had  never  been  admitted  a  member  of  the  society.  That  the  now  plaintiff  was 
examined,  admitted,  sworn,  confirmed  and  inlisted  as  the  statute  directs.  But  that 
afterwards  he  offended  against  the  by-laws,  and  broke  the  customs  and  usages  of 
the  said  society,  and  acted  contrary  to  his  oath  :  and  thereupon,  and  upon  due 
summons  and  proof  of  such  offence,  and  hearing  what  he  had  to  say  for  himself, 
he  was,  according  to  the  ancient  usage,  removed  and  expelled  from  being  a  member 
of  the  said  society,  whereby  he  became  as  if  he  had  been  never  admitted.  That 
after  such  removal  he,  (not  having  again  been  examined,  approved  and  admitted  into 
the  said  society)  3  August  1718,  did  take  upon  him  to  pilot  the  ship  called  "Stratford  " 
from  Dover  to  London  up  the  river  of  Thames,  against  the  form  of  the  statute,  per 
quod  he  forfeited  the  said  101.  That  to  this  second  allegation  in  the  Court  of  Admiralty 
of  the  Cinque  Ports  the  now  plaintiff  demurred  in  law,  and  put  it  in  the  judgment  of 
the  Court  whether  he  ought  to  be  compelled  to  make  any  answer  to  it,  ubi  revera  et 
in  facto  he  says,  the  Court  of  Admiralty  had  no  jurisdiction  to  proceed  against  him 
for  the  penalty,  inasmuch  as  he  had  been  once  admitted  and  sworn  a  member  as  the 
statute  requires,  and  had  alleged  the  same  in  his  defence  ;  notwithstanding  which  the 
[251]  defendant  is  proceeding  against  him  after  a  writ  of  prohibition  delivered.  The 
defendant  as  to  the  contempt  pleads  not  guilty,  and  for  a  consultation  demurs. 

Yorke  pro  defendente.  Before  I  enter  upon  the  merits  of  this  cause,  I  must 
observe,  that  as  this  record  stands,  the  facts  of  our  several  allegations  in  the  Court  of 
Admiralty  of  the  Cinque  Ports  must  be  taken  to  be  true  ;  for  the  now  plaintiff  has  by 
his  demurrer  to  the  second  allegation  admitted  the  fact,  and  offered  to  put  it  in  the 
judgment  of  the  Court,  whether  upon  that  state  of  the  case  it  be  sufficient  to  compel 
him  to  make  any  answer  at  all  to  it.  There  is  likewise  a  demurrer  to  the  declaration 
in  this  Court,  which  if  the  other  was  out  of  the  case  would  have  the  same  effect. 
Neither  is  the  power  of  removal  to  be  at  all  questioned,  but  it  must  be  taken  to  be  a 
legal  removal. 

The  main  question  in  this  case  will  arise  upon  the  first  clause  in  the  Act  of 
Parliament,  which  after  reciting  the  great  usefulness  of  this  society  to  the  publick, 
and  the  danger  in  admitting  persons  to  pilot  ships,  who  are  not  members  of  that 
society,  enacts,  "That  if  any  person  or  persons  shall  after  1  August  1717,  take  upon 
him  or  themselves  to  conduct  or  pilot  any  ship  or  vessel  by  or  from  Dover,  Deal  or 
the  Isle  of  Thanet,  to  any  place  or  places  in  or  upon  the  rivers  of  Thames  and  Medway 
before  he  or  they  shall  be  first  examined,  as  has  been  usual,  by  the  master  and  wardens 
of  the  said  society  or  fellowship  for  the  time  being,  touching  his  or  their  abilities, 
and  shall  be  approved  and  admitted  into  the  said  society  at  a  court  of  loadmanage  by 
the  lord  warden  of  the  Cinque  Ports  or  his  deputy,  and  the  said  master  and  wardens  for 
the  time  being,  every  such  person  shall  forfeit  for  first  offence  101.  (which  is  the  penalty 
we  go  for)  to  be  sued  and  recovered  in  the  Court  of  Admiralty  of  the  Cinque  Ports,  if 
the  offender  be  found  within  the  jurisdiction,  or  else  in  the  Courts  of  Westminster- 
Hall." 

Upon  this  clause  I  shall  insist,  that  the  now  plaintiff  having  been  legally  removed 
from  being  a  member  of  the  society,  is  (notwithstanding  his  former  admission)  such  a 
person  as  is  prohibited  by  this  Act  from  piloting  any  ships  or  vessels  within  liie  limits 
that  have  been  mentioned,  and  that  he  hath  incurred  the  penalty  for  the  first  offence, 
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and  being  found  within  the  jurisdiction  of  the  Court  of  Admiralty  of  the  Cinque  Ports, 
there  was  sufficient  to  found  the  jurisdiction  of  that  Court  in  the  suit  which  we  com- 
menced there  against  him,  and  therefore  a  consultation  ought  to  go. 

For  this  purpose  I  shall  shew,  that  he  is  both  within  the  words  and  intention  of 
the  statute. 

[252]  As  to  the  words.  It  will  be  objected,  that  the  now  plaintiff  did  not  pilot 
this  ship  before  he  was  admitted  a  member  of  the  society  ;  for  there  was  a  previous 
admission,  which  is  enough  to  skreen  him  from  the  penalty,  though  as  to  any  other 
benefit  he  is  totally  deprived  by  his  expulsion  out  of  the  society. 

To  this  answer.  That  this  not  the  proper  construction  of  those  words ;  the  plain 
and  natural  import  of  which  I  take  to  be,  that  all  persons  shall  be  excluded,  who  are 
not  at  the  time  of  piloting  any  ship,  members  of  that  society.  It  may  not  be  improper 
to  observe,  that  by  the  preamble  of  this  Act,  the  members  of  the  society  are  described 
to  be  persons  who  have  been  publickly  examined  touching  their  skill  and  abilities  in 
pilotage  before  their  admission.  It  takes  notice  of  the  many  and  great  advantages  of 
the  fellowship  as  a  fellowship,  and  the  good  orders  and  regulations  the  fellowship  is 
under;  and  therefore  it  is  considerable,  whether  the  enacting  clause,  which  prohibits 
all  persons  before  their  admission  from  acting  as  pilots,  shall  not  be  taken  to  be  only 
a  large  description  of  a  member  of  the  society,  by  specifying  the  particulars  that 
make  up  and  constitute  a  member.  The  preamble  says,  "  that  all  members  have  been 
examined,  and  then  approved  and  admitted."  The  enacting  part  prohibits  all  persons 
not  examined,  approved  and  admitted  ;  that  is,  all  persons  who  are  not  members  of 
that  society ;  for  this  must  be  understood  of  an  approbation  and  admission  subsisting 
and  in  force,  such  as  are  valid  at  the  time  the  party  exercises  the  business  of  a  pilot, 
and  not  such  as  have  been  made  void  and  done  away  by  a  subsequent  removal ;  for 
how  can  it  be  said  that  any  person  stands  approved  by  this  society  as  a  pilot,  who  is 
so  far  disapproved  that  he  has  been  tnrned  out. 

And  this  is  further  explained  by  the  proviso  which  follows,  and  excuses  persons 
who  undertake  the  pilotage  of  ships,  when  no  one  of  the  said  society  or  fellowship 
shall  be  ready  to  conduct  and  pilot  the  same.  So  again,  it  provides,  that  all  masters  of 
ships  shall  have  liberty  to  make  choice  of  such  pilot  of  the  said  society  or  fellowship, 
as  he  shall  think  fit ;  and  no  person  shall  continue  in  the  said  society  or  fellowship 
who  shall  not  comply  with  the  directions  of  the  statute  in  what  is  there  mentioned. 
So  that  every  clause  being  tied  up  to  the  being  of  the  society  or  fellowship,  makes  it 
evidently  appear,  that  whoever  undertakes  to  pilot  any  ship,  must  be  at  that  time  a 
member  of  the  society,  or  else  that  he  shall  incur  the  penalties. 

This  I  take  to  be  the  plain  meaning  of  the  words ;  but  even  [253]  the  intention 
of  the  Act  goes  to  this  case :  that  a  person  once  admitted,  and  afterwards  removed, 
was  as  fully  intended  to  be  excluded  from  the  pilotage  of  ships,  as  any  other  person 
who  had  never  been  admitted  at  all.  But  that  what  I  shall  offer  upon  this  head  may 
the  better  have  its  weight,  I  shall  first  obviate  an  objection  or  two  which  may  be 
made. 

It  may  be  objected,  that  this  is  a  penal  statute,  and  that  penal  statutes  are  not  to 
be  taken  by  intendment;  and  therefore  the  plaintiff  not  being  within  the  words, 
shall  never  be  exposed  to  what  may  be  aigued  to  be  the  intent  of  the  statute. 

I  must  admit  this  to  be  the  general  rule  of  construction  of  penal  statutes;  but 
then  it  is  under  certain  limitations  and  restrictions,  and  many  cases  there  are  which 
break  in  upon  it.  For  there  is  an  higher  rule  of  construction  than  this,  and  that  is, 
that  all  statutes  which  are  made  pro  bono  publico  shall  be  expounded  in  such  a 
manner,  that  they  may  as  far  as  possible  attain  their  end.  That  this  statute  is  a 
law  made  pro  bono  publico  I  believe  will  not  be  disputed.  The  nature  of  the  thing 
speaks  it,  and  the  statute  itself  takes  notice  of  the  many  and  great  advantages  of  the 
said  society  or  fellowship  to  the  publick.  In  Magdalen  College  case  it  is  said  to  be  the 
office  of  Judges,  to  make  such  a  construction,  as  will  redress  the  mischief,  and 
advance  the  remedy,  and  to  suppress  all  evasions  which  may  be  made  in  order  to 
continue  the  mischief ;  that  the  law  will  never  by  any  construction  advance  a  private 
interest  to  the  destruction  of  the  publick  ;  but  on  the  contrary  will  advance  the 
publick  interest  as  far  as  possible,  though  it  be  to  the  prejudice  of  a  private  one.  So 
likewise  is  3  Co.  7  b.     It  would  be  endless  to  cite  cases  where  penal  statutes  have 
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been  taken  by  intendment,  and  therefore  I  shall  only  single  out  two,  which  are 
stronger  than  the  case  at  Bar,  inasmuch  as  the  penalties  are  far  greater,  and  one  of 
them  extends  even  to  the  life  of  the  otfender. 

By  the  statute  of  27  Ed.  3,  c.  1,  it  is  provided,  "That  if  any  person  should  draw 
another  to  the  Court  of  Eome  for  a  matter  which  might  be  determined  in  the  King's 
Courts,  or  to  overthrow  the  judgments  given  in  such  Courts,  such  person  should  have 
day  by  the  space  of  two  months,  atid  if  he  came  not  at  the  day,  he  should  be  put  out 
of  the  King's  protection."  Upon  this  statute  a  question  was  made  in  30  Ed.  3,  11  b. 
whether  if  the  offender  should  appear  and  be  over-ruled,  he  should  incur  the  danger 
of  a  prasmunire ;  and  afterwards  in  39  Ed.  3,  7  a.  it  was  resolved  he  should  :  and  yet 
that  case  is  as  much  out  of  the  letter  of  the  statute  as  our  case  :  and  many  judgments 
have  followed  that  resolution.     44  Ed.  3,  36  a. 

[254]  The  other  case  I  shall  mention  is  in  2  R.  3,  10  a.  which  was  a  question 
made  upon  the  8  Hen.  6,  c.  12,  which  enacts,  "That  if  record  be  razed  or  stolen 
away,  by  reason  whereof  any  judgment  is  avoided,  the  offender  should  suffer  death 
as  a  felon  ;"  the  razure  in  that  case  tended  to  support  the  proceedings,  and  yet  it  was 
resolved  to  be  felony. 

Taking  it  therefore,  that  we  are  proper  to  construe  the  words  of  this  statute  in 
this  manner  ;  I  shall  now  proceed  to  shew,  that  the  offence  of  the  plaintiff  is  such  an 
offence,  as  was  designed  to  be  punished  in  the  manner  we  are  proceeding  against  it. 
The  statute  takes  notice  of  the  good  rules  and  orders  of  the  society,  which  tend  so 
much  to  the  advantage  of  the  publick ;  and  by  requiring  every  member  to  be  first 
examined,  their  design  was,  that  no  person  should  have  the  pilotage  of  any  ship,  who 
was  not  to  be  under  the  awe,  and  subject  to  the  rules  and  orders  of  the  society  ;  lest 
(as  the  statute  takes  notice)  unqualified  persons  should  undertake  the  pilotage, 
whereby  the  ships  and  vessels  with  their  cargo  and  mariners  should  be  lost.  Every 
pilot  is  likewise  required  to  have  his  name  hung  up  at  the  Cnstom-Houses,  that  the 
merchants  and  masters  of  ships  may  know  who  to  apply  to,  and  what  persons  they 
may  safely  trust.  But  this  man  at  the  time  of  piloting  this  ship  was  not  under  the 
controul,  or  in  any  degree  subject  to  the  rules  and  orders  of  the  society  ;  his  name 
ought  not  to  be  hung  up  at  the  Custom-House,  so  as  to  be  known  to  the  merchant,  or 
any  others  who  wanted  the  assistance  of  a  pilot,  because  none  but  the  names  of 
members  are  to  be  so  listed  :  a  person  who  had  never  been  admitted  could  but  be  in 
the  same  condition  ;  he  is  only  prohibited  from  piloting  of  ships,  because  he  will  not 
be  under  any  regulation,  which  is  so  necessary  for  the  service  of  the  publick. 

To  inforce  this  a  little,  I  would  submit,  that  persons  who  have  been  legally 
removed  from  offices  or  employments,  are  to  be  considered  in  the  eye  of  the  law  to 
be  in  the  same  case,  as  if  they  had  never  been  admitted  into  such  offices  or  employ- 
ments. Suppose  the  by-laws  of  the  City  of  London,  instead  of  prohibiting  persons 
not  being  free  from  exercising  a  trade,  had  run,  that  no  person  before  he  was  admitted 
a  freeman  should  set  up  any  trade ;  I  take  it  within  the  reason  of  IFagoner's  case,  that 
such  a  person  after  disfranchisement  would  be  as  much  subject  to  the  penalties,  as 
persons  not  being  free  are  upon  the  present  establishment.  By  the  Act  of  Uniformity 
13  &  14  Car.  2,  c.  4,  §  14,  it  is  provided,  "That  no  person  shall  be  capable  to  be 
admitted  to  any  benefice  or  ecclesiastical  promotion,  or  presume  to  administer  the 
sacrament,  before  such  time  as  he  shall  be  ordained  priest,  according  [255]  to  the 
form  of  the  Book  of  Common  Prayer,  under  the  penalty. of  1001."  Now  will  any 
body  say,  that  if  a  clergyman  be  legally  deprived,  yet  because  he  has  been  once 
episcopally  ordained,  that  therefore  he  may  officiate  wherever  he  pleases!  No,  that 
ordination  is  to  all  intents  and  purposes  as  if  it  had  never  been,  and  the  person  liable 
to  the  penalty,  or  else  this  would  prove  a  very  vain  piovision.  By  the  Uth  section 
of  the  same  statute  every  schoolmaster  is  prohibited  from  teaching  any  youth,  before 
licence  obtained  from  his  respective  Oidinary,  under  certain  penalties  :  now  though 
the  bishop  does  grant  such  a  licence,  yet  it  will  not  be  pretended,  but  that  it  is  in 
his  power  to  repeal  it ;  and  supposing  he  does  so,  must  this  man  still  eontinue  to 
keep  a  school  ?  I  apprehend  he  cannot ;  for  if  he  may,  the  consequence  of  that  will 
be,  that  if  the  bishop  upon  any  misinformation  should  once  grant  such  a  licence  to 
a  person  never  so  unfit,  and  in  whom  he  was  much  deceived  ;  that  then  this  person 
might  go  on  in  teaching  school,  and  corrupt  our  youth,  when  at  the  same  time  there  is 
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an  express  Act  of  Parliament  which  was  made  to  meet  with,  and  oppose  so  great  a 
mischief.  In  2  Keb.  538,  where  the  libel  was  for  teaching  school  after  licence 
repealed,  a  prohibition  was  denied.  In  our  case  may  it  not  happeti,  that  a  man  shall 
get  the  usual  points  of  examination  so  well,  as  to  pass  a  publick  examination  ;  and 
yet  when  he  comes  to  act  as  a  member  of  the  society,  he  may  be  found  to  be 
ignorant,  or  not  fit  to  be  intrusted  ?  This  may  be  (and  I  am  afraid  has  often  been) 
the  case,  and  will  it  then  be  pretended  to  be  reasonable,  that  this  person  may  con- 
tinue to  act  as  a  pilot,  and  ruin  the  merchant  who  commits  his  ship  to  his  care?  I 
apprehend  the  reason  of  the  thing  tells  us,  that  this  man  ought  to  be  dismissed  from 
the  society  ;  and  if  he  ever  afterwards  concerns  himself  in  the  business,  he  shall  be 
subject  to  the  .same  penalties  as  in  case  he  had  never  been  once  admitted.  The  same 
reason  holds  in  both  cases,  et  ubi  est  eadem  ratio,  ibi  idem  jus. 

It  will  be  objected,  that  admitting  this  case  to  be  within  the  intent  of  the  legis- 
lators, yet  this  is  a  proceeding  in  a  course  different  from  the  rule  of  the  common  law  : 
so  that  though  a  jurisdiction  be  given  them  in  one  matter,  yet  that  may  not  be 
extended  by  equity  to  similar  cases. 

This  admits  of  several  answers.  In  the  first  place  I  must  observe,  that  if  it  be 
admitted  (as  they  who  argue  in  this  manner  must  admit)  that  this  case  is  in  equal 
mischief,  and  a  similar  case  ;  then  it  is  also  admitted,  that  it  is  just  and  reasonable  it 
should  stand  within  the  same  remedy,  if  it  may  be  :  if  one  offence  be  of  as  bad  con- 
sequence as  the  other,  what  reason  is  there  to  favour  one  offender  more  than  the  other? 
which  will  unavoidably  be  the  [256]  case,  if  the  Court  of  Admiralty  of  the  Cinque 
Ports  has  no  jurisdiction  of  this  cause.  Nay  it  will  go  so  far,  as  to  exclude  any 
remedy  at  all  against  the  offender ;  for  the  jurisdictions  given  to  the  King's  Courts, 
and  the  Court  of  Admiralty  of  the  Cinque  Ports,  are  exclusive,  and  not  concurrent 
jurisdictions,  and  to  be  made  use  of  in  different  cases  :  the  suit  is  to  be  commenced  in 
the  Court  of  Admiralty  of  the  Cinque  Ports,  if  the  offender  lives  or  is  found  within 
the  jurisdiction,  or  else  by  action  of  debt  in  the  King's  Courts  of  Record  ;  now  the 
words  or  else  exclude  the  Courts  of  Westminster-Hall  from  any  jurisdiction  in  cases 
where  the  party  is  to  be  found  within  the  inferior  jurisdiction  :  the  plaintiff  is  to 
resort  to  one,  if  the  offender  lives  or  is  to  be  found  within  it ;  but  if  he  cannot,  then, 
and  not  till  then,  he  is  to  seek  his  remedy  in  another  place. 

We  are  now  got  so  far  as  to  take  it  for  granted,  that  the  plaintiff  in  this  case  was 
designed  to  be  punished  for  offences  committed  after  his  removal :  now  if  what  is 
contended  for  on  the  other  side  should  prevail,  it  may  so  happen,  that  such  an 
offender  may  keep  intirely  out  of  the  reach  of  the  statute  :  for  suppose  he  should 
continually  live  within  the  jurisdiction  of  the  Court  of  Admiralty  of  the  Cinque 
Ports ;  then  upon  my  former  reasoning  he  could  not  be  proceeded  against  in  any 
other  Court :  the  consequence  of  which  will  be,  that  if  this  jurisdiction  does  not 
extend  to  similar  cases,  the  offender  must  go  unpunished. 

But  further,  I  take  it  to  be  no  new  thing  for  Inferior  Courts,  nay  Courts  pro- 
ceeding by  the  rules,  and  in  the  forms  of  the  civil  or  ecclesiastical  law,  where 
jurisdiction  is  given  them  in  a  particular  case,  to  have  a  jurisdiction  by  construction 
in  similar  cases  within  the  like  mischief.  The  Statute  of  Circumspecte  Agatis 
mentions  only  the  Bishop  of  Norwich,  but  yet  because  what  is  reason  in  his  case 
must  of  necessity  be  reason  in  the  case  of  any  other  of  the  bishops,  therefore  it  has 
been  construed  to  extend  to  all.  2  Inst.  487.  The  same  statute  after  mentioning 
fornication  and  adultery  has  the  word  hujusmodi,  and  has  therefore  been  expounded 
to  include  incest  and  solicitation  of  chastity.  2  Inst.  488.  So  the  Statute  of  Articuli 
Cleri,  c.  9,  gives  remedy  where  animalia  rectorum  only  are  taken  ;  and  yet  in 
27  Ass.  pi.  66,  it  was  held  to  extend  to  abbots  and  priors,  who  were  within  the  same 
reason.  The  statute  2  E.  6,  c.  13,  gives  the  double  value  for  not  dividing,  and  setting 
out  predial  tithes,  to  be  recovered  in  the  Ecclesiastical  Court  according  to  the 
ecclesiastical  laws ;  and  yet  that  has  been  extended  to  the  case  where  he  does  actually 
divide  them,  but  then  carries  them  away  before  the  parson  has  time  to  take  them  ; 
and  yet  the  ecclesiastical  jurisdiction  is  given  only  in  the  case  of  not  dividing  and 
setting  out  of  tithes.  But  because  it  was  the  in-[257]-tent  of  the  statute,  that  the 
setting  out  should  be  in  such  a  manner,  as  that  the  other  might  have  the  benefit  of 
them ;  therefore  this  device  to  elude  the  statute  was  not  allowed  to  prevail.     2  Inst. 
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649.  The  decree  relating  to  tithes  in  London,  which  is  confirmed  by  37  H.  8,  c.  12, 
has  the  words,  "  Where  no  rent  is  reserved  upon  a  lease  of  a  house  by  reason  of  any 
fine  or  income  paid  beforehand  : "  and  upon  this,  2  Inst.  659,  660,  it  was  resolved  to 
extend  to  cases  where  no  fine  or  income  had  been  paid  beforehand  ;  which  was  not 
a  case  within  the  words  of  the  statute,  any  more  than  our  case  is. 

There  remains  still  another  objection  to  be  answered,  and  it  is  this.  That  to  allow 
the  Court  of  Admiralty  to  proceed  in  this  case,  is  to  give  them  a  power  to  judge  of 
disfranchisements,  and  the  validity  of  corporate  amotions. 

To  this  I  answer,  that  though  they  cannot  have  original  cognizance  of  such 
matters,  yet  they  may  examine  into  them  where  they  come  in  only  by  way  of  incident. 
Out  of  the  many  cases  that  might  be  cited  for  this  purpose  I  shall  select  a  few,  to 
shew  that  the  rule  accessorium  sequitur,  non  dueit  suum  principale,  holds  equally  in 
inferior  and  superior  jurisdictions.  Bracton  lib.  5,  s.  401,  406.  Regist.  58.  The 
Spiritual  Court,  or  Court  of  Admiralty,  may  judge  of  a  statute,  where  it  comes  in 
incidentally.  2  Roll.  Abr.  308,  pi.  22.  In  Yelv.  134,  a  suit  was  commenced  in  the 
Admiralty  for  being  assistant  to  the  escape  of  one  committed  for  piracy  ;  and  notwith- 
standing the  offence  in  abetting  the  escape  was  committed  upon  the  land,  yet  in 
regard  it  was  a  dependant  upon  the  offence  of  piracy,  it  was  resolved  to  be  cognizable 
there.  1  Roll.  Rep.  21.  In  a  suit  for  tithes  the  defendant  pleaded  an  arbitrement, 
and  a  prohibition  was  prayed  for  that,  and  denied.  Latch,  228.  The  right  to  the 
office  of  chancellor  of  the  Bishop  of  Gloucester  came  incidentally  in  question  in  the 
High  Commission  Court ;  and  because  they  had  jurisdiction  of  the  principal  matter, 
no  prohibition  went. 

If  therefore  the  now  plaintiff  should  be  thought  not  to  be  within  the  letter,  yet 
surely  he  is  within  the  reason  of  the  statute ;  and  being  so  he  is  liable  to  be  proceeded 
against  in  the  Court  of  Admiralty  of  the  Cinque  Ports,  and  therefore  a  consultation 
ought  to  go. 

Whitaker  Serjeant  contra.  I  shall  shew  that  the  plaintiff  is  qualified  within  the 
words  of  the  Act,  which  is  sufficient  to  skreen  him  from  the  penalty.  The  demurrer 
can  never  be  taken  as  an  admission  of  the  constitution  and  power  of  removal,  for  that 
constitution  is  no  otherwise  set  out  than  in  the  libel ;  and  if  any  thing  stands  admitted 
by  the  demurrer,  what  we  say,  that  the  [258]  defendant  falso  et  subdole  libellando, 
&c.  is  confessed,  for  that  denies  the  truth  of  the  libel,  as  in  27  H.  8,  11,  quare  crimen 
felonise  falso  imposuit,  was  held  to  be  an  absolute  denial  of  the  crime. 

Then  as  to  the  demurrer  below,  that  confesses  nothing  but  what  is  well  pleaded ; 
and  in  this  case  they  have  not  pleaded  the  merits  as  they  ought,  for  they  should  have 
shewn,  whether  they  are  a  corporation,  or  only  a  voluntary  society  ;  that  they  had 
a  power  to  make  by-laws,  and  that  the  by-law,  against  which  my  client  is  supposed 
to  have  transgressed,  is  a  good  and  a  reasonable  by-law  :  all  this  should  have  appeared 
to  the  Court ;  and  instead  of  demurring  to  our  declaration,  they  might  have  come 
and  shewn  all  this  by  plea.  Rast.  393.  18  E.  4,  29.  Co.  Ent.  122.  For  how  else 
can  they  pray  a  consultation,  without  establishing  the  justice  of  their  proceedings, 
and  laying  the  whole  matter  before  the  Court. 

As  to  the  merits,  I  apprehend  this  statute  ought  to  be  construed  strictly,  and  that 
upon  three  accounts.  1.  Because  the  subject  matter  of  it  is  an  inferior  jurisdiction. 
2.  Because  it  is  introductive  of  a  new  law.     And  3.  Because  it  is  a  penal  law. 

1.  As  it  is  an  inferior  jurisdiction,  it  is  confined  to  time  and  place,  to  persons, 
actions  and  things,  as  they  ai'e  mentioned  in  it.  In  the  case  of  The  Marshalsea, 
10  Co.  75,  it  was  held,  that  trespass  would  not  include  ejectment,  or  where  a  detainer 
is  coupled  with  it ;  and  that  is  the  case  of  an  ancient  Court,  this  of  a  new  one.  If 
the  sheriif's  torn  be  held  at  a  different  time  from  what  Magna  Charta  directs,  it  is  ill. 
2  Inst.  71. 

2.  Affirmatives  in  a  new  law  imply  a  negative.  Hob.  298.  Nay  where  it  is  a 
remedial  law,  as  in  the  case  of  a  quod  ei  deforceat  in  14  H.  7,  18,  and  a  cui  in  vita 
in  18  E.  4,  16.     2  Inst.  352. 

3.  This  is  the  penal  law,  restrictive  of  that  natural  right  which  every  man  has  to 
have  the  benefit  of  his  labour  and  industry,  and  it  gives  a  remedy  which  was  not  at 
common  law  before,  and  is  therefore  to  be  taken  strictly.  Keilw.  96.  So  the  custom 
of  gavelkind,  that  an  infant  may  alien,  was  held  not  to  warrant  a  release.    10  H.  4,  33. 
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And  the  same  limited  construction  has  always  been  made  upon  the  Statute  of 
Limitations. 

I  agree  the  rule  of  exposition  laid  down  about  statutes  made  pro  bono  publico, 
with  this  restriction,  that  they  are  no  way  derogatory  of  the  common  law.  In  this 
case  the  statute  provides  for  [259]  the  punishment  of  persons  who  lose  ships,  and 
that  is  an  argument  that  they  had  no  notion  of  a  power  subsisting  in  this  society,  to 
remove  a  man  for  that,  or  any  other  offence. 

But  what  I  insist  upon  is,  that  the  removal  must  be  laid  out  of  the  case  ;  and  the 
only  question  now  is,  whether  this  man  was  ever  examined,  approved  and  admitted  : 
it  appears  he  has  been  examined,  approved  and  admitted,  and  being  so  he  is  not  a 
person  in  any  wise  prohibited  from  acting  as  a  pilot.  The  cases  where  the  Spiritual 
Court  has  judged  of  matters  of  freehold,  are  not  like  this ;  for  in  them  they  had 
original  jurisdiction  of  the  principal  cause.  And  no  case  can  be  shewn  where  when 
an  Act  was  lawful  at  common  law,  and  then  an  Act  of  Parliament  has  come  and 
altered  the  nature  of  it  by  rendring  it  unlawful,  that  such  a  statute  has  been  extended 
to  similar  cases,  which  I  am  far  from  admitting  ours  to  be. 

Yorke  replied.  The  argument  from  the  words  falso  et  subdole  (which  are  words 
of  course  in  all  suggestions)  is  nothing  to  the  purpose,  for  the  truth  of  those  facts  is 
not  yet  determined,  the  question  being,  whether  the  Court  below  shall  proceed  to 
examine  into  them.  But  there  was  a  demurrer  below  precedent  to  their  suggestion 
in  this  Court,  and  that  demurrer  has  put  it  in  the  judgment  of  the  Inferior  Court, 
whether  taking  our  libel  to  be  true,  there  is  disclosed  sufficient  for  the  Inferior  Judge 
to  condemn  the  party. 

I  agree  that  by-laws  must  be  set  forth,  where  the  point  of  amotion  is  in  dispute ; 
but  not  here,  where  it  comes  in  only  by  way  of  incident,  in  which  case  the  bare 
alledging,  that  he  was  removed,  is  sufficient.     Bro.  Pleading  87. 

Almost  all  Acts  of  Parliament  alter  the  common  law,  and  yet  many  of  them  are 
construed  liberally. 

C.  J.  The  question  is,  whether  the  plaintiff  has  incurred  the  penalty  of  the 
statute ;  for  if  he  has,  the  jurisdiction  of  the  Court  of  Admiralty  of  the  Cinque  Ports 
to  proceed  against  him  for  that  penalty,  is  not  to  be  doubted. 

As  to  the  words  of  the  statute,  I  think  there  is  no  colour  to  say  the  plaintiff  is 
within  them  ;  for  they  extend  only  to  persons  not  examined,  approved  and  admitted. 
And  therefore  he  is  not  within  the  words. 

In  the  next  place,  to  consider  the  intention  of  the  statute  ;  it  should  seem  as  if 
there  was  a  great  difference  between  the  case  of  one  never  admitted,  and  the  case  of 
one  who  has  been  admitted  [260]  and  afterwards  removed  :  a  man  that  undertakes  to 
pilot  a  ship  before  any  admission,  acts  knowingly  against  the  express  words  of  an  Act 
of  Parliament ;  and  there  is  room  to  suspect  his  ignorance  as  to  the  business  he  under- 
takes :  but  where  a  person  has  been  once  admitted,  though  he  be  afterwards  removed, 
yet  there  is  no  room  to  doubt  his  skill  in  pilotage,  because  he  has  passed  a  publick 
examination,  and  it  may  be  the  removal  was  not  for  want  of  skill,  but  upon  some 
other  account,  which  may  afford  no  ground  to  distrust  his  abilities  :  every  man  knows 
whether  he  has  been  admitted  or  not;  but  every  man  after  he  is  admitted  may  not 
know  whether  he  be  legally  removed,  for  that  may  be  a  matter  of  difficulty  depending 
upon  the  power  of  the  society,  and  the  validity,  reasonableness  and  consideration 
of  their  by-laws ;  for  a  removal  de  facto  can  never  be  sufficient,  and  it  must  appear 
to  us,  not  only  to  be  a  removal  for  acting  contrary  to  by-laws,  but  also  for  acting 
contrary  to  good  by-laws.  I  do  not  think  the  ease  at  Bar  is  within  the  reason  of  the 
case  expressed  in  terminis. 

But  even  admitting  it  to  be  within  the  intent  of  the  Act,  yet  surely  in  the  case 
of  freehold  we  ought  to  be  satisfied  of  the  justice  of  that  removal,  by  their  shewing 
a  power  to  make  by-laws,  and  every  other  step  necessary  to  make  a  lawful  removal ; 
and  for  want  of  this,  as  well  as  for  want  of  jurisdiction  of  the  cause,  I  think  no  con- 
sultation ought  to  go. 

To  which  Powys  J.  agreed.  Et  per  Eyre  J.  If  this  had  been  a  return  to  a 
mandamus  to  restore,  I  should  have  thought  it  ill  ;  but  there  is  a  great  difference, 
where  the  point  of  removal  is  only  a  collateral  matter.  The  intent  of  this  statute  was 
certainly  to  secure  the  pilotage  of  ships  to  skilful  persons,  and  the  understandiuo- 
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of  the  pilot  was  the  principal  thing  they  had  in  view  :  now  can  it  be  said,  that  this 
man  is  less  a  person  examined,  approved  and  admitted,  by  being  removed  ?  Does 
that  take  away  all  the  knowledge  he  had  before  1  One  cannot  infer  any  incapacity 
from  his  being  removed,  for  that  might  be  for  a  matter  foreign  to  the  qualifications 
of  a  pilot.  If  the  Parliament  had  intended  any  thing  of  that  nature,  surely  it  would 
have  been  mentioned. 

Fortescue  J.  The  Act  itself  makes  a  distinction  between  qualified  persons  and 
those  who  are  actually  members.  The  publick  is  only  concerned  to  see  that  they 
who  undertake  the  pilotage  of  ships  are  capable  of  the  business  ;  which  they  certainly 
are,  when  they  have  passed  examination.  This  Act  is  to  be  considered  strictly,  and 
not  by  equity ;  for  it  was  never  said,  that  this  Court  shall  construe  an  Inferior  Court 
into  a  jurisdiction.  The  admission  is  [261]  good  to  some  purposes  after  a  removal, 
as  1  Roll.  Rep.  81,  in  the  case  of  a  pauper  dispaupered.  Per  Curiam,  judgment  for 
the  plaintiff  (1). 

The  society  applied,  and  had  a  clause  in  7  Geo.  2,  e.  21,  §  14,  for  their  relief. 

(1)  The  penalties  of  this  Act  extend  to  the  master  of  a  ship  piloting  his  own 
vessel,  Kimber  qui  tarn  v.  Blanchard,  5  Burr.  2602. 

DoMiNus  Rex  vers.  Philips. 

Caption  in  common  figures,  ill. 

The  coroner's  inquisition  taken  super  visum  corporis  was  quashed,  because  the 
year  of  our  Lord  in  the  caption  was  in  common  figures,  whereas  it  ought  to  have  been 
in  words  at  length,  or  at  least  in  Roman  numerals  (1). 

(1)  Vide  2  H.  H.  P.  C.  170.  The  opinion  of  Lee,  C.J.  in  Rex  v.  Hammond, 
And.  146. 

DoMiNus  Rex  vers.  Johnson. 

Mich.  6  Geo. 

Appearance  cures  defects  in  summons. 

Conviction  on  5  Ann.  c.  14,  for  keeping  a  gun  not  being  qualified  ;  and  exception 
was  taken  by  Fazakerley,  that  here  vv'as  not  a  reasonable  summons,  for  it  was  made  on 
5  October  to  appear  the  same  day,  which  might  be  impossible  upon  account  of  distance, 
or  the  summons  being  served  late,  and  his  witnesses  might  not  be  got  together  on  so 
short  a  warning :  then  it  is  to  appear  apud  paroch'  praidict',  whereas  there  are  two 
parishes  mentioned  before,  so  the  man  may  have  gone  to  one,  whilst  they  were  con- 
victing him  at  the  other.     Salk.  181. 

Wearg  contra.  The  defendant  appeared  at  the  time  and  made  defence,  so  that  cures 
all  defects  in  the  summons.     Et  per  Curiam,  the  answer  is  right  (1). 

Then  it  was  objected,  that  the  statute  requires  the  conviction  to  be  by  justices 
of  the  county  where  the  offence  was  committed,  and  that  does  not  appear  in  this 
case.  Et  per  Curiam,  that  must  appear,  or  else  they  have  no  jurisdiction.  Et  per 
Wearg,  it  does,  for  they  distribute  part  of  the  penalty  to  the  poor  of  the  parish  of 
Chelfield  in  com'  Kane',  infra  quam  paroch'  offensura  pned'  commissum  fuit.  And 
the  justices  are  justices  of  the  county  of  Kent,  and  stile  themselves  so.     Adjournatur. 

Mich.  7  Geo.  it  was  quashed  ;  for  per  Curiam,  their  jurisdiction  must  appear  other- 
wise than  out  of  their  own  mouth. 

(1)  Rex  V.  Aiken,  3  Burr.  1785. 

[262]    Between  the  Archbishop  of  Dublin  and  the  De.a.n  of  Dublin. 

Costs  shall  be  given  on  quashing  writ  of  error,  though  none  have 
been  given  in  the  Court  below. 

The  defendant  in  prohibition  obtained  judgment  in  Ireland,  which  was  affirmed  in 
B.  R.  there,  and  came  over  hither  by  a  defective  writ  of  error,  which  was  quashed ; 
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and  now  the  question  was,  whether  the  defendant  in  error  should  have  costs,  there 
being  none  given  in  the  Courts  below,  either  on  the  principal  judgment  or  the 
affirmance. 

And  for  the  plaintiff'  in  error  it  was  said  to  have  been  the  constant  construction 
on  3  H.  7,  c.  10,  that  where  there  were  no  costs  in  the  original  action,  there  should 
be  none  on  the  writ  of  eiror  ;  and  the  -t  &  5  Ann.  c.  IG,  extends  only  to  cases  where 
the  defendant  in  error  would  have  coats  on  affirmance.  Cro.  Car.  42.5.  In  a  formedon 
the  judgment  was  affirmed  without  costs.  So  1  Lev.  146,  in  a  ijuod  ei  deforceat, 
1  Vent.  166,  in  the  case  of  an  administrator,  (and  4  Mod.  7,  in  replevin  denied  to  the 
avowant)  and  the  reason  given  for  the  cases  before  cited  is,  because  there  were  no 
costs  in  the  original  action  ;  and  the  words  in  3  H.  7,  delay  of  execution,  are  confined 
to  such  judgments,  where  there  are  costs  and  damages.  1  Vent.  88,  in  the  case  of 
Harrison  awl  the  Archbishop  of  Duhlin{a),  10  Ann.  in  prohibition,  there  was  judgment 
for  the  defendant  in  C.  B.  in  Ireland,  that  judgment  affirmed  in  B.  R.  there,  and  also 
in  this  Court,  and  in  the  House  of  Lords,  and  no  costs  ventured  to  be  taken,  though 
able  counsel  had  considered  the  case. 

On  the  other  side  it  was  said,  that  though  there  are  no  costs  given  below  in  this 
case,  yet  there  might  have  been  costs  on  8  &  9  W.  3,  c.  11,  (which  they  shewed 
was  enacted  in  Ireland)  and  therefore  the  neglect  of  taking  them  in  one  Court  ought 
not  to  prejudice  the  party  in  another.  In  Cro.  El.  6.59,  there  were  costs  in  a  quod 
perraittat,  and  yet  the  judgment  is,  only  to  abate  a  nuisance.  Harrison's  case  passed 
sub  silentio  ;  and  in  Hyde  v.  Hallagan,  Hil.  2  Geo.  in  B.  R.  which  was  replevin  in 
C.  B.  in  Ireland,  judgment  for  the  avowant,  and  affirmed  in  B.  R.  and  brought  over 
hither ;  and  because  the  first  writ  of  error  from  C.  B.  to  B.  R.  was  defective,  this 
Court  reversed  the  affiimance,  and  gave  such  a  judgment  as  B.  R.  below  ought  to 
have  done,  viz.  to  quash  the  writ  of  error,  and  after  several  motions  costs  were  ordered 
to  be  taxed. 

C.  J.  The  authorities  on  3  H.  7,  being  both  ways,  I  think  myself  at  liberty  to 
go  into  those  which  seem  to  me  to  be  grounded  on  the  best  reason,  and  those  are  such 
as  give  costs,  for  indeed  the  [263]  others  which  are  built  upon  the  words  delay  of 
execution  stand  upon  a  very  slender  foundation.  Suppose  there  were  no  costs  in 
the  original  suit,  yet  is  there  not  a  manifest  delay  to  the  party  (1)  for  after  a  long 
race,  when  he  reaches  a  consultation,  he  is  but  in  the  same  condition  as  to  the  forward- 
ness of  his  suit  in  the  Inferior  Court,  as  when  he  first  set  out  to  defend  himself  against 
the  prohibition.  The  defendant  might  have  had  costs  below  if  he  had  asked  for 
them,  and  I  think  he  is  intitled  to  them  here.  Et  per  Fortescue  Justice,  cost  and 
damages  will  lie  in  some  prohibitions.  Cro.  Car.  559.  Cro.  Eliz.  617,  659.  The 
statute  has  the  word  vexation  as  well  as  delay  of  execution,  and  will  any  body  say, 
here  is  not  a  manifest  vexation  to  the  party,  to  be  travelled  thus  far  from  one  Court 
to  the  other,  and  to  have  the  merits  of  his  cause  so  long  suspended  from  being  deter- 
mined in  the  Inferior  Court. 

Curia  advisare  vult ;  and  Trin.  6  Geo.  Pratt  C.J.  delivered  the  opinion  of  the 
Court,  that  costs  should  be  paid. 

(a)  10  Mod.  68.     1  Bro.  P.  C.  418. 

(1)  Vide  Henslowe  v.  The  Bishop  of  Salisbury,  Dy.  77.  Ferguson  v.  Bawlinson  qui 
tarn,  post,  1084,  S.  P. 

DoMiNus  Rex  vers.  Whitlock. 
Construction  on  Game  Act  of  5  Geo.  c.  15  (1). 

The  defendant  being  brought  up  from  Newgate  by  habeas  corpus,  it  appeared  upon 
the  return,  that  he  was  committed  for  deer-stealing,  as  the  statute  3  &  4  VV.  &  M. 
0.  10,  directs,  not  having  sufficient  distress ;  and  that  this  was  done  by  one  justice 
under  the  Statute  5  Geo.  and  two  exceptions  were  taken  to  the  warrant. 

1.  Because  it  does  not  appear,  the  conviction  was  ever  confirmed  in  this  Court 
or  that  the  rule  for  confirmation  was  delivered  to  the  justice,  and  the  words  of  the 
statute  are  "  That  after  the  confirmation  of  any  conviction  and  delivering  the  rule  to 
the  justice,  it  shall  and  may  be  lawful,  &c."     Now  this  statute  gives  the  justice  a 
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jurisdiction  after  confirmation,  which  he  had  not  before;  and  therefore  he  ought  to 
shew  every  thing  requisite  to  found  his  jurisdiction,  within  the  reason  of  the  cases  on 
the  Statute  Car.  2,  where  orders  have  been  quashed  for  not  appearing  to  be  upon 
complaint  of  the  churchwardens  or  overseers.  So  Hil.  4  Ann.  Regina  v.  Hinam,  a 
conviction  on  Car.  2,  for  selling  coals  by  scanty  measure  was  quashed,  because  it  did 
not  appear  to  be  done  in  the  City  of  London.  The  word  after  makes  what  comes 
under  it  to  be  in  the  nature  of  a  condition  precedent,  and  imports  something  previous 
to  found  the  jurisdiction. 

2.  The  justice  only  says,  that  it  has  been  certified  to  him  by  the  constable,  that 
there  was  no  sufficient  distress,  whereas  there  ought  [264]  to  have  been  a  warrant  to 
levy,  and  a  return  to  that,  that  there  was  no  distress  :  it  may  be  the  constable  only 
told  him  so. 

Et  per  Pratt  C.J.  and  Fortescue  J.  (absente  Powys  J.)  the  warrant  is  well  enough, 
for  as  to  the  last  objection,  the  word  certified  imports  it  to  be  in  a  legal  manner. 
Then  as  to  the  other  objection,  we  take  notice  of  our  own  records,  and  by  them  it 
appears  the  conviction  is  confirmed.  The  statute  does  not  give  the  justice  a  new 
jurisdiction,  but  only  revives  his  old  one,  which  was  suspended  by  the  certiorari,  and 
therefore  this  widely  difi'ers  from  the  case  of  an  order  of  removal,  for  there  the  over- 
seers are  in  the  nature  of  trustees  for  the  parish,  and  unless  they  complain,  it  is  to  be 
supposed  there  is  no  grievance,  and  it  is  likewise  to  give  an  original  jurisdiction. 

Eyre  Justice  contra.  The  old  jurisdiction  was  absolutely  taken  away  by  the 
certiorari,  and  this  is  a  new  jurisdiction  given  upon  terms,  for  the  prosecutor  has  his 
election  to  take  a  levari  from  us,  or  apply  to  the  justice,  and  the  delivering  the  rule  is 
what  makes  his  election.  We  never  grant  execution  on  affirmances  in  the  Exchequer 
Chamber,  till  a  remittitur.  The  justice  should  likewise  shew  a  return,  that  there  was 
no  distress,  before  he  can  order  the  man  to  be  imprisoned ;  according  to  Dr.  Bonham's 
case  and  the  case  Rex  v.  ChaiuUer,  Hil.  11  W.  3,  in  B.  R.  where  it  was  held,  that  there 
must  be  a  record  of  every  fining  and  imprisonment.  There  being  two  Judges  to  one, 
the  defendant  was  remanded. 

(1)  Vide  16  Geo.  3,  c.  30. 


DoMiNUS  Rex  vers.  Furness. 

Order  for  tithes. 

Order  for  non-payment  of  small  tithes  was  quashed,  quia  said  only  upon  complaint 
generally,  and  the  7  &  8  W.  3,  e.  6,  requires  the  complaint  to  be  in  writing. 

PoPLEWELL  vers.  Wilson. 

Note  to  pay  for  the  debt  of  another  is  within  the  statute  3  Ann.  c.  9. 

Error  of  a  judgment  in  C.  B.  in  case  upon  a  promissory  note  entered  into  by  A.  to 
pay  so  much  to  B.  for  a  debt  due  from  C.  to  the  said  B.  And  it  was  objected,  that 
this  not  being  for  value  received  was  not  within  the  statute,  and  prima  facie  the  debt 
of  another  is  no  consideration  to  raise  a  promise.  But  the  Court  held  it  to  be  within 
the  statute,  being  an  absolute  promise,  and  every  way  as  negotiable  as  if  it  had  been 
generally  for  value  received.     And  the  judgment  was  affirmed. 

[265]     DoMiNus  Rex  vers.  Clarke. 

Excom'  cap'. 

The  writ  de  excommunicato  capiendo  run  thus :  "  Significavit  nobis  (the  bishop) 
quod  Johannes  Pope  (the  vicar  general)  in  a  cause  between  A.  and  B.  for  the  con- 
tumacy of  the  said  B.  ipsum  prtefat'  B.  excommunicandura  fore  decrevisset  authoritate 
ipsius  episcopi  ordinaria  excommunicatus  fuisset."  And  Yorke  moved  to  quash  it, 
because  the  only  nominative  case  to  excommunicatus  fuisset  is  John  Pope  the  vicar 
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general,  so  he  is  said  to  be  excommunicated,  and  not  the  defendant.  For  the  sentence 
is  not  enough  to  warrant  this  writ,  but  it  must  be  denounced  in  the  church  by  a  person 
in  holy  orders,  and  therefore  the  excoramunicandum  fore  decrevisset,  (which  I  admit 
goes  to  the  defendant)  is  not  enough. 

Et  per  Curiam  :  It  is  oddly  penned.  But  the  oflScer  informing  them,  that  most  of 
the  writs  in  the  office  were,  and  had  been  so,  the  Court  refused  to  quash  it. 

DoMiNUs  Rex  vers.  Smith. 

[See  Vickery  v.  London,  Brighton,  etc..  Railway  Company,  1870,  L.  R.  5  C.  P.  169.] 

Practice. 

In  this  cause,  and  also  in  another  against  justices  of  the  peace,  the  Court  refused 
the  common  rule  for  a  good  jury,  because  that  is  often  made  up  of  gentlemen  who  are 
in  the  commission. 

Between  the  Parishes  of  Ivinghoe  and  Stonebridge. 

Apprentice  living  forty  days  in  a  parish  after  his  master,  who  was  certificated, 
purchased  an  estate,  gains  a  settlement.  1  Sess.  Ca.  p.  143.  No.  133.  Bott  by 
Const,  2  vol.  pi.  537,  p.  602,  S.  C. 

Upon  a  special  order  of  sessions  the  case  was  stated  for  the  opinion  of  the  Court. 
That  in  1702  one  Richard  Plower  was  bound  apprentice  to  one  John  Emerton,  who 
was  legally  settled  in  Ivinghoe  :  that  he  served  part  of  his  time  there,  and  then  the 
master  went  with  all  his  family  as  a  certificate-man  to  Stonebridge,  where  he  pur- 
chased an  estate  of  the  value  of  601.  and  after  such  purchase  the  apprentice  lived  with 
him  six  months  till  the  apprenticeship  expired  ;  and  because  the  statute  12  Ann.  c.  18, 
provides,  that  the  apprentice  of  a  certificate-man  shall  gain  no  settlement  in  the  parish 
to  which  the  master  goes  by  certificate,  therefore  the  justices  adjudge  the  settlement 
at  Ivinghoe,  where  the  binding  and  great  part  of  the  service  was. 

Et  per  Curiam  :  The  order  must  be  quashed  :  for  as  the  apprenticeship  expired  in 
1709,  the  Statute  12  Ann.  is  out  of  the  case,  not  being  made  with  any  retrospect ;  and 
then  the  case  is  no  [266]  more,  than  that  an  apprentice  of  a  certificate-man  lives  forty 
days  in  Stonebridge,  which  before  that  statute  was  enough  to  gain  him  a  settlement. 
But  if  this  had  been  a  case  since  the  statute,  yet  we  think  the  settlement  would  be 
in  Stonebridge  ;  for  according  to  the  case  of  Burdear  ami  Easlwoodhay,  Pasch.  5  Geo. 
in  B.  R.  when  a  certificate-man  makes  a  purchase,  he  immediately  ceases  to  be  there 
in  nature  of  a  certificate-man,  and  becomes  a  settled  inhabitant ;  so  that  laying  the 
statute  out  of  the  ease  (as  we  must  do,  it  being  nothing  to  the  purpose)  in  this  view 
here  is  a  service  for  six  months,  as  an  apprentice,  in  a  parish  where  the  master  was 
legally  settled,  which  is  more  than  sufficient  to  give  a  settlement  to  the  apprentice. 

DoMiNUS  Rex  vers.  Hare  et  Mann. 

Ante,  146.     King  may  try  either  issue  first,  where  several  are  joined. 

Scire  facias  out  of  the  Petty  Bag  to  repeal  letters  patents,  and  Mr.  Attorney  moved 
on  behalf  of  the  Crown  for  a  trial  at  Bar  the  next  term,  but  as  to  the  time  was 
opposed,  because  it  was  alleged,  that  one  defendant  had  pleaded  to  issue,  and  as  to 
the  other  there  was  a  demurrer  joined,  which  went  to  the  whole,  so  that  if  the 
demurrer  should  be  with  that  defendant,  it  would  make  an  end  of  the  scire  facias, 
let  the  issue  be  determined  which  way  it  would  ;  and  2  Cro.  134.  1  Inst.  125,  were 
cited.  Smith  v.  Bowen,  8  Ann.  In  appeal  the  defendant  pleaded  to  the  writ,  and 
at  the  same  time  (as  he  might  do  in  appeal  in  favorem  vitie)  he  pleaded  over  to  the 
felony,  and  there  being  a  demurrer  to  the  plea  to  the  writ,  that  was  ordered  to  be 
argued  before  any  trial,  because  should  that  be  adjudged  for  the  defendant,  the  other 
inquiry  would  be  to  no  purpose.     In  trespass,  if  there  be  two  defendants,  and  one 
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pleads  not  guilty,  and  the  other  a  release,  the  plea  of  the  release  shall  be  first  tried, 
because  if  that  be  true,  it  is  in  law  a  release  to  both,  and  makes  an  end  of  the  matter. 
In  assise,  a  plea  to  the  writ  shall  be  tried  before  nul  tort,  &c.  And  in  the  case  of 
the  appeal  there  was  a  special  entry,  quod  quoad  the  issue  of  not  guilty  cesset  triatio 
quousque  the  plea  to  the  writ  was  determined. 

To  this  the  Attorney  General  answered,  that  those  cases  were  between  party  and 
party,  and  bound  not  the  Crown  :  here  the  venire  facias  is  returned  and  filed,  so  the 
effect  of  their  prayer  is  for  me  to  make  a  discontinuance.  In  C.  B.  between  The  King 
and  Roberts  et  al\  there  is  now  depending  a  writ  of  deceit  to  reverse  a  fine  of  lands  in 
antient  demesne  ;  one  defendant  demurred,  and  the  other  pleaded  in  chief,  that  it  is 
frank-fee  :  that  issue  is  tried  and  found  for  the  King,  but  the  demurrer  is  not  yet 
determined,  and  yet  that  is  a  case  quasi  at  the  suit  of  the  party,  for  the  Crown  is 
only  nominal,  and  not  concerned  in  interest.     Dy.  226. 

[267]  Et  per  Curiam  :  There  is  no  danger  of  a  discontinuance,  for  if  the  venire 
be  filed,  the  proper  entry  is,  that  the  jury  ponitur  in  respect'.  If  it  be  not  filed, 
you  may  yet  enter  a  non  misit  breve,  and  either  way  will  prevent  a  discontinuance. 
In  the  case  of  the  appeal,  the  bare  award,  quod  cesset  triatio  quousque,  &c.  was  held 
to  be  a  good  continuance  of  the  cause. 

As  to  the  principal  point,  it  being  the  cause  of  the  Crown,  the  Court  took  time 
to  consider ;  and  the  last  day  of  the  term  the  Chief  Justice  delivered  their  opinion, 
that  the  Attorney  General  was  at  liberty  to  bring  on  either  the  demurrer  or  the 
trial,  as  he  pleased.     A  trial  at  Bar  was  ordered  for  the  next  term. 

Arnold  vers.  Johnson. 

At  Nisi  Prius  in  Middlesex,  coram  Pratt,  post  clausum  termini. 

None  but  the  defendant  can  demand  the  plaintiff. 

The  cause  was  called,  and  the  jury  sworn,  but  no  counsel,  attornies,  parties  or 
■witnesses  of  either  side  appeared.  Serjeant  Whitaker  being  asked  his  opinion,  said 
the  plaintiff  ought  to  be  called,  for  the  jury  being  charged,  the  cause  must  be  carried 
on  to  some  determination.  But  the  Chief  Justice  said,  that  no  body  had  a  right  to 
demand  the  plaintiff  but  the  defendant,  and  therefore  the  defendant  not  demanding 
him,  he  could  not  order  him  to  be  called,  but  the  only  way  was  to  discharge  the  jury. 
And  Mr.  Ketelby  remembered  a  ease  where  my  Lord  Parker  did  so  upon  the  like 
accident  (1). 

(1)  Smith  v.  Whistler,  Gas.  temp.  Hard.  305,  S.  P. 


Mr.  Eatcliffe's  Case. 

Upon  an  appeal  to  the  Lords  Delegates  from  the  judgment  of  the 
Commissioners  for  Forfeited  Estates. 

Tenant  in  tail  may,  since  the  11  &  12  W.  3,  suffer  a  recovery  to  the  use  of  himself 
in  fee  though  he  is  a  Papist.     9  Mod.  172,  S.  C. 

Sir  Francis  Ratcliffe  being  seised  in  fee  of  the  premisses  in  question,  by  lease  and' 
release  dated  19  &  20  March  1687,  settled  the  same  to  the  use  of  Edward  his  first  son 
(afterwards  Earl  of  Derwentwater)  for  life,  remainder  to  his  first  and  every  other  son 
and  sons  in  tail  male,  remainder  to  the  right  heirs  of  Sir  Francis.  Earl  Edward  the 
tenant  for  life  died,  leaving  James  his  eldest  son,  who  entered  and  was  seised  of 
the  tail:  and  1  May  1712  (being  at  that  time  a  Papist)  he  conveyed  the  premisses 
to  two  persons  who  were  Protestants,  in  order  to  make  them  tenants  [268]  of  the 
freehold,  till  a  common  recovery  was  suffered,  which  was  accordingly  had  and  suffered 
of  part  of  the  lands  in  C.  B.  Pasch.  1712,  and  of  the  other  part,  lying  in  the  County 
Palatine  of  Durham,  19  June  1712.  Both  which  recoveries  were  declared  to  be  to 
the  use  of  Earl  James  in  fee.  Earl  James  being  thus  seised  of  the  fee,  by  lease  and 
release  23  &  24  June  1712,  on  his  marriage  with  Sir  John  Webb's  daughter,  conveyed 
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the  lands  to  the  use  of  himself  for  life,  then  to  the  lady  for  life,  remainder  to  the  first 
and  every  other  son  and  sons  of  that  marriage  in  tail  male,  with  several  remainders 
over,  and  proper  limitations  to  trustees  to  preserve  contingent  remainders.  The 
mariiage  took  eirect,  and  the  claimant  Mr.  Ratcliffe  was  eldest  son.  Earl  James 
19  February  1716,  yvas  attainted  of  high  treason,  and  by  the  Statute  1  Geo.  all  estates 
tail,  whereof  por.sons  attainted  were  seised,  are  vested  in  the  Crown  in  fee.  The 
commissioTiers  seize  this  estate  as  forfeited  by  the  attainder  of  Eail  James,  upon  which 
Mr.  Katclille  |)uts  in  his  claim,  insisting  that  Earl  James  was  only  tenant  for  life,  and 
himself  had  now  the  right  to  his  remainder  in  tail,  the  estate  for  life  being  deter- 
mined by  the  execution  of  Earl  James.  23  December  1718,  the  claim  was  disallowed, 
the  commissioners  being  of  opinion,  that  Earl  James  was  disabled  by  the  11  &  12 
W.  3,  c.  4,  to  suffer  such  recoveries,  and  consequently  he  remained  tenant  in  tail 
under  the  settlement  of  Sir  Francis,  and  so  the  Crown  is  intituled  to  the  fee.  The 
claimant  appeals  to  the  Delegates  from  the  determination  of  the  commissioners. 

It  was  argued  several  times  at  the  Bar  on  the  behalf  of  the  publick  and  the 
claimant ;  but  there  being  a  difference  of  opinion  in  the  Court,  there  will  be  no 
occasion  to  take  notice  of  the  arguments  of  the  counsel,  since  every  thing  that  was 
materially  ottered  on  either  side  is  again  repeated  in  the  judgment  of  the  Court. 

The  Delegates  were  five  of  the  Judges,  (viz.)  Mr.  Justice  Powys,  Mr.  Justice 
Tracy,  Mr.  Baron  Mountague,  Mr.  Justice  Fortescue  and  Mr.  Baron  Page,  who  all 
delivered  their  opinions  seriatim  :  and  though  four  of  these  concurred  in  opinion  to 
reverse  the  decree,  yet  they  gave  such  very  diflferent  reasons  for  that  opinion,  as 
makes  it  necessary  to  state  each  of  their  arguments  at  large,  in  order  to  shew  the 
grounds  they  severally  went  upon. 

The  great  question  in  this  case  is,  whether  a  Papist  tenant  in  tail  can  since  the 

II  &  12  W.  3,  suff'er  a  recovery  to  the  use  of  himself  in  fee,  for  it  was  agreed  on  all 
hands,  that  if  the  recovery  had  been  immediately  to  the  uses  declared  by  the  subsequent 
settlement,  it  would  have  been  good. 

[269]  This  general  question  depends  upon  the  construction  of  the  disabling  clause 
in  that  statute,  whereby  it  is  enacted,  "that  from  and  after  the  10th  of  April  1700, 
every  Papist,  or  person  making  profession  of  the  Popish  religion,  shall  be,  and  is 
hereby  disabled  to  purchase,  either  in  his  or  her  own  name,  or  in  the  name  of  any 
other  person  or  persons,  to  his  or  her  use,  or  in  trust  for  him  or  her,  any  manors, 
lands,  profits  out  of  lands,  tenements,  rents,  terms  or  hereditaments  within  the 
kingdom  of  England,  &c.  And  that  all  and  singular  estates,  terms,  and  any  other 
interests  or  profits  whatsoever  out  of  lands,  from  and  after  the  said  10th  day  of 
April  to  be  made,  suff'ered,  or  done,  to  or  for  the  use  or  behoof  of  any  such  person 
or  persons,  or  upon  any  trust  or  confidence,  mediately  or  immediately,  to  or  for  the 
benefit  or  relief  of  any  such  person  or  persons,  shall  be  utterly  void,  and  of  none 
efTect,  to  all  intents,  constructions,  and  purpo.ses  whatsoever." 

And  if  the  recoveries  be  within  this  disabling  clause ;  then  nihil  operatur  by  the 
deed  and  recoveries,  and  the  claimant's  father  remained  tenant  in  tail  as  before,  and 
the  estate  is  forfeited  to  the  Crown.  If  not ;  then  he  became  tenant  for  life  by  the 
new  settlement,  and  the  claimant  has  right  to  his  remainder  in  tail,  as  limited  to  him 
by  that  settlement. 

Mr.  Baron  Page's  argument.  This  is  a  case  of  very  great  consequence,  not  only 
on  account  of  the  particular  estate  now  in  contest,  which  is  very  considerable,  but 
also  as  it  afl'ects  the  estates  of  multitudes  of  Papists  and  Protestants  who  have 
purchased  under  them,  and  as  it  is  before  a  Court  from  which  there  is  no  appeal. 

I  am  of  opinion  that  the  claim  of  the  appellant  was  well  founded,  and  consequently 
the  decree  of  the  commissioners  disallowing  the  claim  is  erroneous,  and  ought  to  be 
reversed. 

The  great  question  is,  whether  a  Papist  tenant  in  tail  can  since  the  11  &  12  W.  3, 
suffer  a  recovery  to  the  use  of  himself  in  fee.  This  is  the  single  point  to  which  it 
must  all  at  last  be  reduced. 

It  has  been  insisted  on  for  the  publick,  that  by  the  words  of  the  statute  the  late 
earl  was  incapacitated  to  suffer  these  recoveries ;  and  to  make  the  argument  the 
stronger,  it  was  urged  that  they  were  two  distinct  clauses,  which  have  no  relation  to 
each  other,  and  that  the  last  carries  the  incapacity  of  a  Papist  much  farther  than 
the  first. 
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Whether  they  are  two  clauses  or  one  only,  I  shall  not  determine,  since  that  is  not 
material  to  guide  us  in  the  construc-[270]-tion,  where  the  only  question  is,  whether 
the  latter  part  is  distinct  from,  or  relative  to  the  former.  I  think  the  words  of  both 
parts  are  relative  to  each  other,  and  the  latter  only  explanatory  of  the  former :  they 
are  only  different  ways  of  expressing  the  same  thing,  in  which  one  perhaps  may  in 
itself  be  of  a  stronger  import  than  the  other,  but  yet  were  intended  by  the  Legislature 
to  convey  the  same  sense,  only  in  a  fuller  light. 

It  was  said  that  unless  the  latter  words  are  carried  farther  than  the  former,  they 
will  be  intirely  useless  :  but  to  shew  that  Acts  of  Parliament  are  not  so  nice  upon  that 
head,  but  make  use  of  different  expressions  as  often  to  clear  up  their  meaning  in  what 
went  before,  as  to  add  new  matter,  I  shall  observe,  that  this  very  clause  now  before 
us  is  no  new  one  amongst  our  statutes,  but  is  used  in  several  of  them  upon  occasions 
that  shew  they  must  be  merely  synonymous  with  what  was  said  before.  Thus  1  Jac.  1, 
c.  4,  §  6,  makes  persons  passing  or  sent  beyond  seas  into  Popish  seminaries,  incapable 
of  inheriting,  purchasing,  taking  and  enjoying  any  manors,  lands,  profits,  goods  and 
chattels  whatsoever ;  but  not  content  with  those  words,  it  goes  on  and  enacts,  that 
all  estates,  terms  and  interests,  (in  the  very  words  of  our  statute)  shall  be  utterly 
void  and  of  no  effect.  And  yet  it  is  evident,  these  could  not  carry  the  incapacity  of 
Papists  farther  than  the  former  words  had  done  ;  since  those  exclude  him  from  all 
benefit  whatsoever  in  any  real  or  personal  estate  within  the  realm  of  England. 

But  what  is  more  full  if  possible  to  our  purpose  is  25  Car.  2,  c.  2,  commonly  called 
the  Test  Act,  by  which  persons  elected  into  offices,  and  refusing  to  take  the  oaths  and 
receive  the  sacrament,  are  made  incapable  "to  take,  occupy  and  enjoy  the  said  oflaces 
or  employments,  or  any  part  of  them,  or  any  profit  or  advantage  appertaining  to 
them  :  "  and  yet  the  Parliament,  to  prevent  any  equivocation,  and  to  make  the  matter 
plain  to  the  lay  gents,  declares  further,  "  that  all  such  ofiice  or  offices,  employment  or 
employments,  shall  be  void  ; "  which  no  one  will  say  can  signify  more  than  what  was 
expressed  in  the  preceding  sentence. 

I  shall  mention  but  one  statute  more,  which  is  that  of  1  Ann.  concerning  the 
purchase  of  the  forfeited  estates  in  Ireland,  by  which  it  appears  how  apprehensive 
the  Parliament  was  of  the  danger  which  might  arise  to  the  kingdom  by  a  landed 
interest  subsisting  in  the  Papists,  and  therefore  amongst  other  things  it  was  designed 
as  a  prevention  of  any  of  those  estates  from  ever  returning  into  Popish  hands :  for 
this  purpose  it  enacts,  "  that  all  Papists  shall  be  for  ever  disabled  to  purchase  any  of 
those  lands;"  and  further,  "that  all  acts  whatsoever  suffered  or  done  of  such  [271] 
lands  to  or  in  trust  for  any  Papist  shall  be  void."  This  statute  seems  to  have  been 
the  very  pattern  of  the  act  now  before  us,  and  though  it  is  impossible  to  find  any  use 
for  the  latter  words,  not  implied  in  the  former ;  yet  the  Legislature  we  see  did  not 
think  it  improper,  to  express  their  minds  different  ways,  both  with  regard  to  the 
disability  of  the  person,  and  the  nullity  of  the  acts  done  for  his  benefit,  though  they 
both  in  the  end  amount  but  to  the  same  thing.  Here  was  certainly  no  intention  in 
the  Parliament,  to  disable  the  Papists  from  selling  or  disposing  of  their  own  estates  : 
the  restraint  was  only  from  purchasing  and  taking,  and  it  was  equal  to  them,  who 
was  the  seller  or  disposer,  whether  the  estate  moved  from  a  Papist  or  a  Protestant : 
the  Papist  was  in  all  cases  alike  still  disabled  from  being  the  taker. 

Having  now  (as  I  think)  cleared  this  case  from  any  difliculty  it  might  lie  under 
upon  account  of  the  different  wording  of  the  statute,  and  shewn  that  no  advantage 
can  be  taken  against  the  claimant  from  the  peculiarity  of  some  expressions  in  the 
latter  part,  which  were  added  by  the  Legislature  only  out  of  abundant  caution,  and 
to  prevent  mistakes;  I  shall  now  proceed  to  shew,  that  according  to  the  true  iiitent 
and  design  of  this  statute,  the  late  earl  was  not  restrained  from  suffering  such 
recoveries  as  he  did. 

And  the  first  thing  I  would  sot  out  with  is,  to  observe,  that  this  is  a  penal  law  : 
it  takes  from  persons  what  by  the  common  law  of  England  is  their  birth-right,  and 
upon  that  account  is  to  be  interpreted  strictly,  and  in  such  a  manner  as  not  to  carry 
the  penalty  farther  than  the  open  and  evident  intent  of  the  statute,  which  is  a  rule 
of  construction  that  always  has,  and  I  trust  ever  will  prevail. 

Now  the  first  and  plain  view  of  this  law  was,  to  prevent  the  great  mischief  that 
had  been  experienced  from  the  power  which  the  moneyed  men  amongst  the  Papists 
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had  of  increasing  their  landed  interest  in  England,  and  consequently  of  investing 
themselves  with  a  larger  share  of  power  and  influetice  in  the  country.  To  remedy 
this  mischief,  the  statute  provides,  that  for  the  future  no  Papist  shall  make  any  new 
acquisition  in  lands  ;  but  there  is  not  any  wortl  in  it,  that  looks  like  a  design  to  take 
from  them  their  own  estates,  which  they  had  before  :  as  to  those  it  meddles  not  with 
them,  but  leaves  them  where  it  found  them  ;  we  should  then  at  least  endeavour  to 
guaid  against  any  interpretation,  that  tend.s  to  the  taking  away  or  abridging  their 
present  estates,  because  in  so  doing  we  act  most  agreeably  to  the  sense  and  meaning 
of  the  Legislature. 

Before  the  sufl'ering  these  recoveries,  it  appears,  the  late  earl  was  tenant  in  tail  : 
every  estate-tail  has  this  property  inseparably  [272]  annexed  to  it,  that  the  possessor 
of  it  has  a  right  to  suffer  a  recovery.  Should,  therefore,  this  statute  be  expounded 
in  such  a  manner,  as  to  hinder  the  effect  of  a  common  recovery  on  a  Papist's  estate- 
tail,  it  would  be  taking  away  one  present  right  which  he  has  as  an  inherent  quality 
in  his  own  estate,  and  so  far  extending  the  penalty  and  hardships  of  this  law  beyond 
its  principal  design,  which  I  have  before  shewn  had  regard  only  to  new  acquisitions, 
and  being  a  penal  law  is  to  be  construed  strictly.  I  must  therefore  own  myself  at  a 
loss  to  find  out  the  reason,  why  we  are  to  thwart  that  ancient  and  constantly  allowed 
rule  of  construction,  by  going  out  of  the  words,  and  in  my  opinion  out  of  the  intent, 
of  the  statute.  That  the  power  of  suffering  a  recovery  is  incident  to  an  estate-tail, 
I  believe  will  not  be  denied  :  Mildmay's  case,  1  Co.  and  6  Co.  40,  are  full  to  that 
purpose ;  and  there  it  is  said  too  that  all  conditions  to  the  contrary  are  void,  and 
that  a  tenant  in  tail  has  the  power  over,  though  he  has  not  the  whole  fee-simple 
in  himself. 

So  the  case  of  Benson  v.  Hodson,  2  Lev.  26.  1  Mod.  8,  where  Lord  Hale,  account- 
ing for  a  recovery's  being  a  bar  to  the  remainder-man,  says,  that  a  recovery  is  a 
conveyance  or  method  of  defeating  those  limitations,  excepted  out  of  the  Statute  de 
Donis,  which  never  intended  to  hinder  it,  and  that  the  reeompence  in  value  is  not 
the  reason  why  the  remainder-man  or  reversioner  is  barred  (1). 

But  as  an  answer  to  all  this  it  is  urged,  that  how  true  soever  it  is,  that  the  earl 
was  seised  in  tail,  and  the  power  of  suffering  a  recovery  is  the  right  of  every  tenant 
in  tail  ;  yet  the  statute  we  are  now  upon  has  in  fact  separated  this  estate  and  that 
right :  they  are  to  take  the  statute  as  they  find  it,  and  then  it  has  sufficiently 
deprived  him  of  the  power  of  suffering  a  lecovery,  by  disabling  him  from  purchasing. 

The  ground  of  this  argument  is,  that  the  destruction  of  the  estate-tail  by  the 
recovery,  and  the  taking  an  estate  to  himself  in  fee,  is  a  purchase  within  the  meaning 
of  the  statute. 

Now  consider  the  analogy  between  common  sense  and  this  construction  :  would  it 
not  surprize  a  man  who  asks  who  you  purchased  your  estate  of,  to  be  told  you  pur- 
chased it  of  yourself  :  whose  was  it  before  ]  why  it  was  mine,  and  I  purchased  it  of 
myself.  Would  not  a  person  unacquainted  with  the  chicanery  of  the  law  think  you 
designed  to  banter  him  by  such  an  answer?  And  I  believe  the  Parliament  never 
thought  of  such  a  purchase,  where  the  same  person  is  both  donor  and  donee,  grantor 
and  grantee. 

[273]  I  agree  it  was  the  intent  of  the  statute  in  general,  to  prevent  the  acquisi- 
tion of  estates  by  the  Papists ;  and  therefore  if  there  is  a  deficiency  of  any  words 
which  might  directly  comprehend  them,  we  may  supply  it  for  that  purpose.  Thus  I 
take  a  devise  to  be  within  the  statute  (2)  or  if  a  Papist  should  be  suffered  to  disseise 
another,  and  then  gain  a  release  from  the  disseisee;  or  where  he  is  tenant  for  life 
should  levy  a  fine  and  the  five  years  should  pass:  in  all  these  cases,  or  any  other 
of  gaining  any  estate  or  interest  in  lands  which  he  could  not  have  purely  by  his  own 
act,  and  without  the  procurement  or  connivance  of  the  person  whose  right  is  lost,  I 
take  it  he  will  be  disabled  by  the  statute.  But  I  can  go  no  farther,  this  being  in  my 
opinion  the  utmost  extent  that  either  the  words  or  meaning  of  it  can  bear :  and 
if  we  should  attempt  to  carry  it  further,  the  mischief  aimed  at  will  not  be 
prevented  but  increased ;  the  Popish  interest  instead  of  being  lessened  will  be 
considerably  advanced. 

For  I  cannot  but  think  the  effect  of  such  a  construction  will  be,  to  fix  a  per- 
petuity to  the  estates  of  all  the  Papists  in  England  ;  and  instead  of  removing  by 
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degrees  all  the  landed  interest  out  of  Popish,  into  Protestant  hands,  it  will  tend  to 
keep  it  intirely  amongst  the  Roman  Catholicks  :  for  to  make  a  Papist  incapable  of 
suflfering  a  recovery,  equally  hinders  the  sale  to  a  Protestant,  or  a  Papist. 

Or  should  the  latter  part  of  the  statute  be  interpreted  in  the  utmost  latitude 
the  words  will  allow  of,  and  as  a  disjoined  and  separate  clause  from  the  former  ; 
consider  what  absurdities  we  must  run  into  that  way.  All  acts  for  his  benefit  or 
relief  are  made  void  ;  and  therefore  I  cannot  but  think  those  words,  when  stretched 
as  large  as  some  people  would  have  them,  will  prevent  even  a  .sale  to  a  Protestant ; 
since  no  man  can  be  supposed  to  part  with  his  estate  to  a  stranger,  but  in  view  of 
some  benefit  to  himself.  But  I  hope  it  will  never  be  pretended,  that  the  Parliament 
designed  any  such  thing  by  that  expression,  when  it  is  evident  the  statute  was 
calculated  to  euforce  and  oblige  Papists  to  such  a  sale. 

But  if  we  must  interpret  the  word  purchase  here,  not  according  to  common  under- 
standing, (which  one  would  imagine  Acts  of  Parliament  were  most  calculated  for)  but  in 
its  legal  sense,  in  opposition  to  taking  by  descent ;  yet  then  I  say,  the  earl  was  seised 
under  this  recovery  much  more  in  the  way  of  a  descent  than  a  purchase.  For  this 
purpose  it  is  to  be  observed,  that  by  the  first  settlement  Sir  Francis  became  tenant  for 
life,  with  a  reversion  in  fee  to  himself  after  the  estate-tail,  of  which  the  late  earl  was 
seised  before  his  suffering  the  recoveries,  should  be  spent.  This  reversion  in  fee 
descended  on  the  late  earl  at  the  same  time  the  estate-[274]-tail  came  to  him,  and  he 
continued  seised  of  both  till  the  recovery.  Now  what  eflect  had  the  recoveries  on  these 
estates?  Why  as  to  the  tail,  it  extinguished  that,  but  could  not  touch  the  fee;  the 
consequence  of  which  was,  that  all  the  impediment  being  removed,  he  was  then  in 
possession  only  of  that  ancient  reversion  in  fee,  which  descended  to  him  from  his  grand- 
father. 4  Mod.  1,  the  case  of  Symmonds  v.  Cudmore.  Tenant  in  tail  with  a  reversion 
in  fee  makes  a  lease  not  warranted  by  the  statute,  and  dies,  the  issue  before  entry  levies 
a  fine ;  and  it  was  held,  that  the  lease  was  good,  for  this  reason,  because  the  tenant  in 
tail  by  levying  the  fine  did  not  carry  off  the  estate-tail  so  as  to  avoid  the  lease,  but 
only  extinguished  it,  and  so  was  in  as  heir  at  law  to  his  father  of  his  reversion  in  fee, 
and  must  therefore  take  that  estate  together  vrith  the  father's  charge  upon  it. 

Now  suppose  the  late  earl's  father  had  made  such  lease  and  died,  and  the  earl  before 
entry  had  suffered  a  recovery,  would  not  this  have  let  in  his  father's  incumbrance?  or 
can  there  be  any  difference  whether  the  tail  be  extinguished  by  fine  or  recovery  ?  What- 
ever act  it  is,  that  by  removing  the  intermediate  estates,  lets  in  the  reversion,  it  is 
exactly  the  same  thing :  the  incumbrances  on  that  reversion,  and  the  incidents  to  it, 
must  be  let  in  too.  And  therefore  if  the  earl  had  been  originally  seised  ex  parte 
raaterna,  he  would  have  been  in  of  the  fee  on  the  recovery  on  the  same  side  (3). 

Common  recoveries,  it  is  well  known,  are  only  as  common  assurances,  to  be  inter- 
preted in  the  same  manner,  and  to  convey  a  title  in  the  same  condition,  as  other  con- 
veyances do.  Now  if  one  seised  in  fee  enfeoffs  J.  S.  to  the  use  of  himself  for  life, 
remainder  to  the  use  of  the  feoffee  in  fee ;  the  feoffee  is  in  only  by  way  of  remainder, 
and  not  of  the  reversion  as  of  the  residue  of  the  estate  which  was  in  him  as  feoffee. 
1  Inst.  22  b.     Dyer  361. 

The  law  looks  upon  the  deed  to  lead  the  uses  and  recovery  as  both  together 
making  one  conveyance  ;  and  therefore  when  it  happened,  that  the  person  to  whom  a 
conveyance  was  made,  in  order  to  make  a  tenant  to  the  prtecipe,  was  also  lessee  for 
years  of  the  same  land  ;  it  was  adjudged  in  the  case  of  Fountain  v.  Cooke,  1  Mod.  107, 
that  the  lease  was  not  extinguished,  as  it  would  have  been  in  any  other  case  ;  because 
the  law  considers  the  recovery  with  all  its  appurtenances  but  as  one  conveyance,  and 
each  of  the  instruments  to  bring  it  about  but  as  part  of  it. 

What  I  have  been  saying  now  to  prove  that  Earl  James  was  in  under  the  recovery 
rather  by  descent  than  by  purchase,  is  supposing  it  to  be  true,  that  all  are  seised  of 
their  estates  either  by  descent  or  purchase.  But  indeed  I  think  there  is  another  way 
of  [275]  coming  to  an  estate,  and  that  is  by  operation  of  law  (4),  as  in  the  cases  of 
tenant  by  the  courtesy,  dower,  and  the  lord  by  escheat :  in  each  of  which  there  is 
nothing  either  of  purchase  or  descent,  but  the  law  casts  the  estate  on  the  husband, 
the  widow,  and  the  lord,  without  any  act  of  their  own,  or  prior  seisin  of  their  ancestor. 
And  under  this  lank  perhaps  we  may  place  the  estate  gained  by  the  late  earl  under 
the  recovery  :  he  is  not  seised  of  any  new  or  really  different  estate  from  his  first  tail, 
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for  the  tail  and  fee  are  in  law  equal  estates,  and  therefore  capable  of  being  exchanged. 
1  Roll.  Abr.  813.  But  by  the  means  of  this  recovery  the  operation  of  the  law  has  new- 
raoulded  it,  and  put  it  in  a  different  form,  from  what  it  was  before. 

The  sum  of  what  I  have  said  under  this  head  is,  that  he  is  not  in  by  purchase 
(taking  it  in  the  legal  sense)  which  is  prevented  from  having  any  effect  by  the 
statute  :  but  he  is  in  either  by  descent  or  operation  of  law ;  both  which  are  con- 
fessedly not  within  the  statute. 

But  then  the  objection  recurs  from  the  latter  words  of  the  statute,  which  say  they, 
are  general,  and  extend  to  his  own  acts,  that  the  law  doth  not  regard  from  whence, 
but  to  whom  the  estate  comes  ;  and  therefore  let  the  act  be  done  by  the  Papist  him- 
self, or  by  any  other ;  if  thereby  any  estate  or  benefit  accrues  to  the  Papist,  it  is 
made  void. 

But  first,  had  the  statute  intended  the  Papist's  own  acts,  it  would  have  been 
natural  to  have  mentioned  any  acts  suffered  or  done  by  him,  whereas  the  words  only 
to  or  for,  which  can  never  include  by  ;  for  to  is  no  more  than  to  himself,  and  for 
implies  to  another  for  himself. 

But  in  the  next  place,  let  us  consider  the  consequences  of  such  an  extensive  con- 
struction. The  Act  says,  "  any  thing  done  for  the  benefit  or  relief  of  a  Papist  shall 
be  void."  Now  let  those  words  be  but  understood  in  their  full  extent,  to  mean  all 
acts  done  by  himself  or  others  in  relation  to  his  estate,  that  are  for  his  benefit;  and 
I  may  venture  to  say,  they  will  not  leave  him  even  the  least  mark  of  ownership  in 
that  which  is  confessedly  his  own  land.  Plowing  and  sowing,  making  leases  (which 
infants  are  allowed  to  do  as  what  is  beneficial  to  them)  mortgaging,  though  to  a 
Protestant,  or  selling  in  order  to  raise  money  to  redeem  himself  from  slavery,  will  all 
come  within  the  comprehensive  meaning  now  set  up  of  the  words  benefit  and  relief ; 
for  not  one  of  these  acts  but  are  in  some  measure  done  with  a  prospect  of  his  benefit 
or  relief. 

[276]  I  mention  these,  not  as  things  insisted  on  in  terrainis,  but  what  must  follow 
as  a  consequence  of  leaving  the  main  design  of  the  statute,  to  find  out  an  exposition 
most  to  the  embarrassment  of  Papists.  For  1  am  bold  to  say,  the  Parliament  never 
thought  of  carrying  matters  to  such  a  length  :  nor  can  it  be  imagined,  that  a  Papist 
tenant  for  life,  with  a  power  of  committing  waste,  is  by  this  Act  debarred  from  so 
doing,  and  made  incapable  of  digging  mines,  cutting  stone,  and  the  like,  and  yet  this 
is  a  stronger  case  than  ours,  since  it  is  to  the  disherison  of  the  reversioner. 

Agriculture  is  much  favoured  and  encouraged  by  the  law,  whereas  we  are  now 
inventing  a  method,  how  all  the  lands  in  the  hands  of  Papists  must  lie  for  ever 
uncultivated. 

The  case  most  relied  on  by  the  counsel  for  the  publick  was  that  of  Roper  v. 
BadcUffe{a),  which  was  adjudged  upon  an  appeal  to  the  House  of  Lords,  where  an 
estate  was  devised  to  be  sold  for  payment  of  debts  and  legacies,  and  the  surplus  to 
go  to  a  Papist ;  and  the  devise  of  the  surplus  was  held  void  upon  the  present  statute, 
as  being  an  interest  and  profit  out  of  lands. 

But  I  must  own  my  inability  to  find  how  that  case  has  any  relation  to  this  before 
us  :  1  am  sure  it  is  very  consistent  with  my  interpretation  of  the  word  purchase  :  it 
was  an  interest  out  of  land,  not  his  own  but  another's  :  and  this  was  such  a  profit,  as 
gave  him  as  full  a  power  over  the  land,  as  if  it  had  not  been  directed  to  be  sold,  but 
devised  to  him  chargeable  with  debts  and  legacies ;  for  he  might  (if  a  Protestant) 
have  came  into  a  Court  of  Equity,  and  compelled  the  trustees  to  convey  to  him  on 
payment  of  the  debts  and  legacies  :  this  therefore  was  to  all  intents  a  devise  of 
another's  land,  which  I  have  before  admitted  to  be  within  the  statute. 

But  say  they,  consider  what  you  are  doing  :  are  not  you  giving  a  Papist  tenant 
in  tail  in  possession  a  power  to  bar  a  Protestant  remainder-man  :  and  does  not  this 
tend  to  keep  the  land  amongst  the  Papists,  instead  of  drawing  it  to  the  Protestants  ? 
Does  not  this  enable  the  ancestor  to  keep  the  heir  steady  to  his  own  religion,  for  fear 
of  being  disinherited  1     And  is  not  this  a  strengthening  of  the  Popish  religion  ? 

To  this  I  answer :  That  it  is  but  a  vain  terror,  and  can  follow  no  more  this  way, 
than  that  which  is  admitted  on  all  hands  would  have  been  good.  For  did  not  every 
body  agree,  that  if  the  recovery,  instead  of  being  to  the  use  of  Earl  James  in  fee,  had 
been  immediately  to  the  uses  declared  by  the  subsequent  settlement,  [277]  then  every 
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thing  would  have  been  right,  and  as  it  should  be  1  And  where  is  there  any  essential 
difference  between  the  two  methods  of  new-moulding  the  estate  ?  The  argument  of 
mischief  holds  both  ways  :  nay  it  is  universal  in  one,  and  but  particular  in  the  other ; 
for  I  am  apt  to  think  no  body  who  has  the  settling  of  Roman  Catholick  estates  for 
the  future  will  ever  follow  the  precedent  of  this  case. 

Whether  this  recovery  was  suffered  really  in  order  to  make  the  settlement  on 
marriage,  or  whether  we  can  take  notice  of  it  as  such,  I  do  not  think  it  very  material. 
It  is  true,  it  is  not  expressly  averred  to  have  been  for  that  purpose,  but  yet  there  is 
testimonium  rei  that  it  was,  for  the  Durham  recovery  was  19  June  1712,  and  the 
lelease  is  dated  the  23d,  which  was  as  soon  as  a  letter  could  come  to  London  to 
signify  that  the  recovery  was  suffered. 

Upon  the  whole  I  am  of  opinion,  it  never  was  the  intention  of  the  Legislature,  to 
deprive  Earl  James  of  any  right  he  had  to  his  own  estate.  Being  tenant  in  tail,  he 
had  a  right  to  suffer  a  recovery  and  new-mould  his  estate.  He  has  done  so,  and 
raised  a  good  right  in  Mr.  Ratcliffe,  whose  claim  I  think  was  well  founded,  and  ought 
to  have  been  allowed. 

Mr.  Justice  Fortescue's  argument.  I  shall  make  two  questions  in  this  case. 
1.  Whether  this  conveyance  is  a  purchase  within  the  Act.  2.  If  it  should  not  come 
under  that  strict  notion  of  the  word  purchase,  whether  it  is  not  affected  by  the  latter 
part  of  the  statute,  which  speaks  of  all  acts  suffered  and  done  to  or  for  the  benefit  or 
relief  of  a  Papist. 

As  to  the  first ;  I  take  it  for  granted,  that  he  who  takes  by  purchase,  is  a 
purchaser  ;  and  the  consideration  is  not  material,  as  has  been  allowed  bj'  my  brother; 
and  in  the  ease  of  Hoper  v.  Baddiffe  it  was  agreed,  that  there  was  no  distinction 
between  taking  by  purchase  and  being  a  purchaser.  Let  us  then  see  what  it  is  to 
take  by  purchase.  Litt.  §  12,  says,  he  takes  by  purchase,  who  comes  to  lands  by  his 
own  act  and  agreement,  and  not  by  descent.  The  opposition  between  purchase  and 
descent,  is,  that  the  former  is  the  effect  of  a  man's  own  act ;  the  latter,  the  act  of  law, 
without,  and  perhaps  against  his  own  act.  The  meaning  of  descent  is  not  confined  to 
that  particular  case  where  lands  come  down  from  the  ancestor  to  the  heir ;  but 
wherever  the  freehold  is  vested  in  any  person  by  the  act  and  course  of  law,  such 
person  is  in,  in  nature  of  a  descent.  1  Inst.  18  b.  I  must  therefore  differ  from  my 
brother  as  to  his  notion  of  tenant  by  the  courtesy,  dower  and  escheat.  Tenant  by 
escheat  is  said  to  come  in  as  heir,  in  loco  hasredis.  Bro.  Escheat  33,  where  [278]  the 
lord's  taking  by  escheat  is  put  upon  the  same  foot  with  the  heir's  taking  from  his 
ancestor. 

The  same  is  to  be  said  of  tenant  in  dower  and  by  the  courtesy  :  and  I  never  till 
now  heard  of  that  third  sort  of  taking  estates,  which  my  brother  calls  taking  by 
operation  of  law,  as  distinguished  both  from  a  purchase  and  a  descent  (5).  Lord 
Coke  indeed  does  mention  a  third  sort  by  creation,  but  that  is  foreign  to  our  case, 
and  may,  besides,  be  very  properly  referred  to  the  head  of  purchase. 

If  the  act  of  law  concurs  with  the  act  of  the  party,  it  is  a  purchase.  If  the  act  of 
law  only  works  the  vesting  of  the  estate,  it  is  then  a  taking  by  descent.  This  is  the 
case  of  the  recoveror.  He  is  in,  it  is  true,  by  operation  of  law,  but  his  own  act  is 
that  which  first  gave  motion  to  it,  and  consequently  he  is  in  by  purchase.  No  one 
would  doubt  where  the  recovery  is  to  the  use  of  a  third  person,  but  that  he  is  in 
by  purchase,  and  yet  he  too  is  equally  in  by  operation  of  law.  The  late  earl  then 
was  within  the  expre.ss  words  of  Littleton,  for  he  not  only  took  by  operation  of  law, 
but  in  conjunction  with  his  own  act  and  deed  executed. 

But  we  are  told,  this  is  only  the  legal  sense  of  the  word  :  there  is  another  vulgar 
sense  more  intelligible  to  the  understanding  of  the  generality  of  the  world,  and  the 
statute  is  to  be  intended  in  that  sense. 

I  must  own  this  is  the  first  time  I  ever  heard,  that  Judges  are  to  lay  aside  the 
legal  sense  of  a  law,  and  run  about  to  find  the  meaning  in  which  it  is  received  by 
rusticks  and  plebeians.  The  word  purchase  has  a  known  signification,  in  which  it  has 
constantly  been  used  by  lawyers  without  any  variation  :  and  I  can  never  suffer 
myself  to  go  from  that,  without  an  express  direction  in  the  body  of  the  statute. 

It  is  said  this  is  not  a  purchase,  why  1  because  he  took  no  new  estate,  but  was  in 
only  of  his  ancient  use.     What  estate  had  he  before  the  recovery  1    Only  an  estate- 
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tail  with  a  distant  remainder  in  fee,  after  several  intermediate  remainders  in  tail  to 
the  second,  third,  and  other  sons:  what  estate  has  he  now  by  the  recovery?  One 
single  fee  simple  in  possession  ;  that  is,  the  several  particular  estates  that  were  before 
partly  in  him  and  partly  in  others,  are  now  joined  together,  and  made  one  in  him 
alone.  Now  can  any  one  say,  that  the  whole  is  the  same  with  some  of  its  parts  ] 
Or  that  he  has  the  same  estate  now  he  has  every  thing  in  him,  as  he  had  when  others 
shared  it  with  him  1 

[279]  But  then  again  the  objection  is  altered,  and  we  are  told,  that  the  recovery 
only  removes  the  impediments,  and  leaves  him  in,  just  as  he  was  at  first.  Be  it  so ; 
he  still  gains  a  new  hereditament,  which  he  had  not  before ;  and  it  amounts  to  the 
same  thing,  whether  this  is  effected  by  taking  away  the  incumbrance,  or  adding 
something  new.  In  numbers  every  one  knows  the  removing  a  subtraction  is  making 
an  addition. 

But  to  prove  that  he  was  in  of  his  old  estate  in  fee-simple,  several  cases  have  been 
cited.  The  case  of  a  feoffment  to  the  use  of  the  feoffor  for  life,  remainder  to  the 
feoffee  in  fee,  is  very  little  to  the  purpose.  It  is  groutided  on  what  is  said  in  1  Inst. 
23,  that  whoever  is  seised  of  an  estate,  has  both  the  estate  of  the  land,  and  also  the 
use  or  the  right  to  take  the  profits ;  and  therefore  so  much  of  the  use  as  he  does  not 
dispose  of,  continues  still  in  him  as  his  old  estate,  and  so  shall  go  to  the  part  of  the 
mother  from  whence  the  estate  originally  moved.  But  all  this  goes  on  the  supposition 
of  a  present  fee-simple  in  the  feoffor,  which  in  our  case  is  removed  to  a  great  distance, 
after  the  determination  of  several  other  estates. 

Another  case  urged  with  as  little  reason,  is  that  of  Sijmmonds  v.  Cudmore ;  where 
tenant  in  tail  with  an  immediate  reversion  to  himself  in  fee  makes  an  unwarranted 
lease  and  dies,  the  issue  before  entry  levies  a  fine ;  and  held  he  shall  not  now  avoid 
the  lease.  But  this  is  distinguished  from  the  present  case  by  the  same  difference  as 
the  former :  the  reversion  in  fee  was  immediately  in  him  after  his  estate-tail,  so  that 
he  really  had  the  whole  estate  in  the  land  in  himself,  only  it  was  cut  into  two  parts. 
But  here  the  estate-tail  in  possession  and  the  fee  in  reversion  are  disjoined  by  the 
intermediate  remainders  in  other  persons,  who  consequently  take  off  part  of  the  whole 
inheritance.  All  that  this  case  amounts  to  is  only  to  prove,  that  where  a  man  has 
two  estates  in  him,  a  lease  which  he  makes  is  issuing  out  of  both,  and  therefore  when 
one  of  them  is  spent,  or  any  ways  removed,  it  shall  be  served  out  of  the  other. 

A  case  was  cited  upon  the  argument,  where  tenant  for  life  with  contingent 
remainder  in  tail,  remainder  to  the  tenant  for  life  in  fee,  makes  a  feoffment  to  the  use 
of  himself  in  fee ;  and  held  that  this  use  in  fee  was  only  his  old  estate.  Now  there  is 
uo  doubt  but  that  this  must  be  his  old  estate,  for  he  was  all  along  seised  of  the  fee- 
simple,  liable  only  to  be  opened  upon  a  contingency  :  all  that  the  feoffment  did,  was 
making  the  contingency  impossible  ever  to  happen,  and  so  incapacitates  the  person 
who  was  to  be  the  taker ;  but  this  makes  no  addition  to  the  estate ;  it  [280]  only 
makes  that  estate  absolute  in  the  tenant,  which  before  was  liable  to  be  broke  in  upon 
and  interrupted. 

When  a  fee-simple  conditional  and  an  absolute  one  meet,  they  are  consolidated. 
Hob.  223.     Salk.  338. 

The  case  of  The  Earl  of  Lincoln,  Show.  Pari.  Cases  154,  is  stronger  than  this.  There 
Edward  Earl  of  Lincoln,  seised  in  fee  made  his  will,  and  devised  the  lands  in  question 
to  the  plaintiff;  afterwards  by  lease  and  release  he  conveyed  them  to  the  use  of 
himself  in  fee  till  an  intended  marriage  should  take  effect,  and  then  to  the  common 
marriage  uses.  The  marriage  never  took  effect,  and  he  died  without  issue  or  other 
disposition  of  the  premisses.  The  question  in  Chancery  was,  whether  this  conveyance 
was  a  revocation  of  the  will,  and  held  there  to  be  so :  and  the  decree  was  affirmed  in 
the  House  of  Lords,  because  the  estate  in  fee  gained  by  the  conveyance  was  not  the 
old  estate  which  the  earl  had  in  him  before,  it  being  limited  after  a  different  manner, 
and  to  be  determined  on  a  certain  qualification.  Now  if  this  variation  of  the  estate 
was  sufficient  to  destroy  his  old  estate,  and  put  him  into  a  new  one  ;  there  is  much 
more  reason  here,  the  late  Earl  of  Derwentwater  should  be  adjudged  in  of  a  new 
estate,  when  it  is  agreed  here  is  an  alteration  of  his  estate,  and  it  is  so  great  as  to 
vary  the  very  course  of  descent,  which  is  certainly  a  mark  of  a  different  estate. 

It  has  been  said,  here  is  a  vendee  without  a  vendor :  but  this  is  only  a  gingle  of 

K.  B.  XXII.— 17* 
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words.  In  the  case  of  a  devise,  there  is  a  purchase,  as  my  brother  admits,  but  nothing 
of  a  vendor  in  the  case.  If  the  words  vendor  and  vendee  cannot  be  made  use  of,  the 
law  supplies  other  relative  words  that  are  as  much  to  the  present  purpose ;  there  is 
devisor  and  devisee,  and  in  our  case  I  do  not  see  why  recoveror  and  reooveree  may 
not  be  used,  which  may  answer  the  same  end,  and  be  applicable  according  to  the 
different  kinds  of  purchase. 

In  supposition  of  law  the  recoveror  is  in  by  purchase :  he  has  gained  an  estate 
from  the  tenant  in  tail,  which  he  had  not  before,  and  the  tenant  in  tail  has,  by  intend- 
ment of  law,  a  recompence  in  value  for  it ;  and  the  fee,  which  is  recovered,  is  nothing 
of  that  estate  which  was  in  the  tenant  in  tail  (6) ;  it  is  not  derived  from  him,  nor  can 
the  recoveror  make  his  title  under  him.  This  appears  evidently  from  the  statute  of 
7  H.  8,  c.  4,  which  was  made  on  purpose  to  remove  an  inconvenience  that  arose  from 
this  want  of  privity  between  the  recoveror  and  the  tenant  in  tail.  By  that  statute 
the  recoveror  has  power  given  him  to  avow  and  justify  for  the  rents,  services,  and 
customs  reserved,  in  the  same  manner  as  the  tenant  in  tail  might  have  done,  which 
supposes  he  [281]  could  not  have  done  so  before  :  and  that  statute  had  been  useless, 
if  the  recoverors  had  been  in  of  the  same  estate  which  the  tenant  in  tail  had  before, 
for  then  according  to  Doct.  &  Stud.  c.  26.  Co.  Litt.  104,  he  might  avow  and  justify 
under  his  title.  But  the  recoverors  do  not  affirm  the  possession  of  the  tenant  in  tail, 
from  whom  they  recover,  nor  claim  by  him  ;  but  rather  disaffirm  and  destroy  his 
estate ;  and  therefore  they  cannot  allege  any  continuance  of  their  title  by  him.  So 
that  the  recoverors  do  not  come  in  by  the  per  or  cui,  but  in  the  post,  and  consequently 
are  seised  of  a  very  different  estate  from  the  tenant  in  tail. 

The  reason  why  the  remainder-man  has  no  part  of  the  recompense  in  value  upon 
a  recovery  is,  because  that  recompense  is  a  fee,  upon  which  no  remainder  can  be 
limited. 

To  conclude  this  head,  I  think  if  the  old  fee  cannot  take  place,  so  as  to  make  him 
tenant  in  tail  at  the  time  of  his  attainder  ;  then  the  new  one  must,  which  I  hold  to  be 
a  purchase,  and  as  such  made  void  by  the  Act. 

But  as  to  the  second  point,  whether  the  estate  of  the  late  earl  be  not  within  the 
latter  part  of  the  statute,  an  interest  arising  to  him  by  virtue  of  some  act  or  thing  had, 
done,  or  suffered  for  his  benefit. 

It  has  been  said  by  ray  brother  Page,  that  this  latter  clause  ought  to  be  tied  up  to 
the  former,  and  as  intended  to  take  in  nothing  more  than  what  was  before  compre- 
hended under  the  word  purchase. 

But  first  here  are  no  words  by  which  this  is  referred  to  the  foregoing  part.  In 
the  next  place  I  must  observe,  that  the  latter  words  are  more  general  than  the  former  ; 
and  though  sometimes  subsequent  particular  words  do  restrain  more  general  ones  that 
precede,  yet  I  never  heard  that  general  ones  that  come  after  were  restrained  by 
particular  ones  that  preceded.  Should  we  interpret  this  statute  in  the  manner  my 
brother  is  contending  for,  we  should  render  the  most  common  form  of  speaking  and 
writing  vain,  where  a  person  that  would  take  in  every  thing  begins  with  enumerating 
particulars,  and  then  lest  any  thing  should  have  escaped  him  adds  the  most  general 
words  he  can  think  of  to  supply  all  possible  deficiencies. 

The  first  clause  disables  the  party  to  purchase,  and  the  second  makes  all  estates, 
&c.  for  his  benefit  void.  But  if  the  latter  words  are  to  signify  purchases  only,  there 
could  have  been  no  need  of  them,  it  being  precisely  the  same  thing  to  disable  the  party 
to  [282]  purchase,  and  making  his  purchase  void.  I  shall  give  you  two  instances  of 
this  :  the  first  is  Rex  v.  Corpwatian  of  Portsmouth,  on  the  13  Car.  2,  c.  1,  §  12,  which 
enacts,  that  no  person  shall  be  elected  into  any  office,  that  shall  not  have  taken  the 
sacrament;  and  every  person  elected  shall  take  the  oath,  and  in  default  thereof  such 
election  shall  be  void.  I  objected  that  the  words  in  default  thereof  were  to  be  under- 
stood only  of  taking  the  oaths,  and  not  the  sacrament;  but  the  Court  said  that  could 
do  us  no  service,  because  the  incapacity  of  being  elected  which  was  created  before  in 
those  who  had  not  received  the  sacrament  was  the  same  thing  as  making  their  election 
void,  and  so  there  was  no  occasion  for  those  latter  words.  The  other  instance  is  that 
of  Maf/dalrn  College  case,  where  by  statute  all  leases  and  grants  by  that  college  are  made 
void,  and  it  is  there  adjudged,  that  this  is  the  same  thing  as  disabling  them  to  make 
any  grants  or  leases. 
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I  can  easily  admit  these  latter  words  to  be  explanatory  of  the  former,  but  still  in 
such  a  manual'  as  to  carry  the  disability  farther  than  those  did  :  for  the  Legislature 
considered,  that  there  wore  several  ways  by  which  Papists  might  come  to  estates, 
which  would  not  come  under  the  notion  of  purchase,  though  equally  within  the 
mischief  it  intended  to  remedy ;  and  therefore  that  they  might  be  sure  not  to  leave 
any  part  of  the  danger  unguarded,  added  those  latter  words,  in  order  to  take  in  all 
which  the  former  woulil  not. 

In  our  case  indeed  the  statute  does  not  say,  the  conveyance  to  a  Papist  shall  be 
void,  but  the  estate  shall  be  so  :  this  amounts  to  the  same  thing,  as  a  lease  to  a  monk 
for  life,  remainder  over  in  fee,  the  whole  deed  is  void,  because  it  can  have  no  effect 
unless  it  passes  the  particular  estate,  that  being  necessary  to  support  the  remainder. 
9  H.  6,  24  b.  Bro.  Grants  133.  But  if  the  conveyance  can  have  another  effect,  the 
deed  shall  be  good  to  that  purpose,  though  the  particular  estate  be  void  :  thus  a  devise 
to  a  monk  for  life,  remainder  over  is  not  void  ;  though  the  monk  cannot  take,  it  shall 
be  good  for  the  remainderman.  But  in  the  present  case  the  recovery  itself  is  void, 
because  it  can  have  no  other  effect  but  to  pass  an  estate  to  a  Papist,  and  since  the 
recoverors  cannot  take  for  his  use,  they  cannot  take  at  all. 

The  matter  therefore  may  be  reduced  to  this  dilemma.  Either  the  estate-tail  is 
barred,  or  it  is  not  barred.  If  it  is  barred,  the  fee  is  in  the  recoverors,  and  the  same 
moment  in  Lord  Derwentwater.  If  it  is  not  barred,  then  the  tail  continues,  and 
consequently  is  foi-feited  by  his  attainder. 

My  brother  calls  this  a  relative  clause,  but  I  can  find  but  one  word  of  that  nature 
in  it,  which  is  such,  and  that  has  nothing  [283]  to  do  with  purchasers,  but  is  used  only 
to  shew  that  the  same  persons  (Papists  I  mean)  are  concerned  in  this  as  well  as  the 
former  clause.  Indeed  there  are  other  words  in  it,  which  can  have  no  relation  to 
purchases,  such  as  the  words  trust  and  suffered. 

It  was  saitl  the  word  suffered  may  be  understood  of  suffered  by  disseisin  :  though  I 
should  allow  of  this,  yet  it  does  not  follow  that  it  does  not  extend  to  common  recoveries 
too.  In  truth  the  word  is  applicable  to  both  cases,  and  many  others  :  as  in  Magdalen 
College  ca^e,  where  the  words  of  the  statute  are  the  same  as  here,  and  held  that  a  fine 
and  non-claim  is  within  the  word  suffered  :  otherwise  it  would  be  to  no  purpose  to 
prevent  alienations,  if  by  suffering  a  fine  to  be  levied,  and  five  years  to  pass  without 
claim,  the  estate  might  be  passed. 

Now  let  us  consider  whether  the  interest  gained  by  this  recovery  suffered  by  Lord 
Derwentwater  himself,  is  not  to  the  purposes  of  this  act  the  same  as  if  he  had  gained 
it  under  a  recovery  suffered  by  another.  I  think  it  is :  it  is  an  act  by  which  he 
procures  to  himself  a  larger  and  more  valuable  estate  than  he  had  before,  and  he  gets 
it  too  by  taking  away  from  another  person,  as  Doct.  &  Stud,  expressly  says,  he  gets 
what  he  has  from  the  remainder-man.  It  makes  no  difference,  that  all  this  acquisition 
is  only  in  the  same  lands  ;  for  a  larger  and  better  estate  in  the  same  lands  is  all  one  in 
this  respect,  as  a  new  acquisition  of  new  lands  from  a  stranger.  Thus  where  one 
devised  lands  to  J.  S.  for  life,  and  all  other  my  lands  to  B.  it  was  held.  All.  28. 
1  Lev.  212,  that  the  reversion  of  the  lands  before  devised  to  J.  S.  for  life  passed, 
because  a  further  interest  in  the  same  lands  was  construed  by  law  as  so  much  new 
land. 

Suppose  the  remainder-man  had  conveyed  his  right  to  the  late  earl ;  can  any  one 
doubt  whether  this  had  been  a  new  acquisition  within  the  statute?  Now  where  is  the 
difference,  whether  he  gains  the  same  thing  by  his  own  act,  or  the  act  of  another"?  It 
is  equally  in  both  cases  a  new  hereditament,  which  he  has  acquired  in  the  same  lands, 
and  that  is  the  same  as  other  lands.     2  Vent.  286. 

It  is  said  that  this  statute  had  no  intention  to  take  any  thing  away  from  the 
Papists  which  they  had,  but  only  to  prevent  their  having  any  more  lands,  and  that 
to  suffer  a  recovery  is  a  power  and  right  inherent  in  every  tenant  in  tail. 

To  this  I  answer,  the  statute  does  not  (nor  does  my  argument  need  it  should) 
restrain  a  Papist  from  suffering  a  recovery  to  the  use  of  a  Protestant.  But  whether 
it  intended  to  take  away  this  power  when  it  is  to  be  used  for  the  benefit  of  a  Papist, 
is  the  [284]  question.  To  say  there  is  no  express  intention  to  prejudice  the  present 
right  of  Papists  to  their  estates,  is  of  no  weight  ;  because  whatever  is  comprehended 
under  the  general  incapacity  put  upon  them  by  the  statute,  has  the  same  force,  as  if  it 
was  actually  named ;  and  I  think  I  have  proved,  that  the  present  case  is  so. 
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It  may  be  said  that  the  Parliament  intended  not  to  take  away  any  right  from 
Protestants,  but  yet  we  see  it  does,  for  it  prevents  their  selling  to  a  Papist,  who  may 
offer  more  for  it  than  another.  So  in  Statute  I  Geo.  against  traitors,  it  was  far  from 
the  principal  design  of  that  statute  to  injure  good  subjects  and  Protestants,  and  yet 
it  has  taken  away  a  real  interest  from  them,  for  it  vests  all  estates-tail  of  traitors  in 
the  Crown  in  fee,  whether  the  remainder  or  reversion  be  in  a  Protestant  or  a  Papist ; 
it  is  the  consequence  of  the  statute,  and  it  cannot  be  helped. 

But  to  make  this  objection  the  stronger,  it  is  said,  that  this  right  of  suffering 
a  recovery  is  so  closely  connected  with  the  very  estate  of  a  tenant  in  tail,  that 
it  cannot  be  taken  away  by  a  condition. 

I  agree  such  a  condition  generally  is  void,  but  not  where  it  restrains  the  alienation 
to  a  particular  person.  This  is  our  very  case.  The  suffering  a  recovery  is  left  open 
for  the  use  of  Protestants,  but  restrained  only  as  to  a  particular  sort  of  persons. 
Whether  a  recovery  by  a  Papist  tenant  in  tail  to  his  own  use,  is  not  one  suffered  for 
the  benefit  of  a  Papist,  as  well  as  where  it  is  suffered  for  the  use  of  another  Papist,  is 
a  question  not  at  all  affected  by  this  objection  :  nor  does  the  statute  regard  whether 
it  be  by  a  Papist,  as  my  brother  imagines,  but  if  it  be  to  or  for  a  Papist  it  is  sufficient. 

I  would  now  consider  whether  the  law  has  not  some  known  species  of  incapacity, 
under  which  the  case  of  the  Papists  upon  this  statute  may  be  ranked.  I  think  it  has. 
Capacity  and  incapacity  to  purchase  have  been  long  known  in  our  law,  and  signified 
certain  precise  conditions  or  circumstances  of  persons,  which  lawyers  have  been  at 
no  loss  to  determine.  When  this  statute  therefore  incapacitates  certain  persons  to 
purchase,  it  must  be  understood  to  put  them  into  the  same  condition  in  this  respect, 
as  those  were  in  whom  the  law  formerly  took  notice  of  as  incapable  of  purchasing  ; 
such  as  monks  and  other  religious  persons.  And  the  Parliament  seems  to  have  had 
their  eye  upon  these  sort  of  persons,  and  to  lead  us  to  make  this  comparison,  in  using 
the  same  form  of  expression  to  describe  the  incapacity  in  this  statute  which  is  made 
use  of  in  the  31  H.  8,  c.  6,  which  enables  monks  to  purchase  after  deraigument.  The 
Papists  then  are  to  be  considered  in  the  same  condition  as  monks,  and  as  substantia 
non  recipit  majus  aut  minus,  the  incapacity  to  purchase  must  be  equal  in  both  :  and 
[285]  consequently  he  can  no  more  take  an  estate  by  virtue  of  a  common  recovery,  by 
whomsoever  suffered,  than  a  monk  could  have  taken  it. 

I  cannot  imagine  how  the  danger  of  perpetuities  comes  to  be  laid  in  the  vvay.  No 
body  pretends  that  a  recovery  to  the  use  of  a  Protestant  is  prohibited,  and  as  long  as 
Papists  are  at  liberty  to  suffer  them,  though  with  that  limitation  ;  they  may  mortgage, 
they  may  sell,  or  any  ways  load  their  estates,  and  so  carry  forward  the  very  end  and 
purpose  of  the  statute,  which  was  to  remove  the  land  of  the  nation  out  of  Popish  hands, 
by  obliging  them  to  sell ;  nor  is  this  any  real  damage  to  the  Papist  himself,  since  though 
he  parts  with  his  land,  he  has  an  equivalent  for  it. 

It  has  been  said  by  some  of  the  counsel,  that  this  point  was  determined  in  the  case 
of  Thffmhy  v.  Fleetwood  (post,  318) :  but  this  objection  was  never  made  in  that  case, 
and  indeed  it  had  been  very  impertinent ;  for  first,  one  of  the  recoveries  in  that  case 
was  before  this  statute ;  but  if  both  had  been  since,  it  could  not  have  made  for  the 
plaintiff;  because  if  they  had  been  void,  it  would  have  given  him  no  title,  for  then 
Charles  Lord  Gerard  had  been  seised  in  tail,  and  the  heir  in  tail  is  now  living  :  but 
the  true  point  in  that  case  is,  whether  Lord  Gerard  took  any  estate  at  all,  so  as  to 
enable  him  to  suffer  a  recovery. 

Another  objection  has  been  made,  that  to  destroy  this  recovery  of  Lord  Derwent- 
water,  would  be  dangerous  to  many  Protestant  purchasers,  who  have  come  in  under 
such  titles.  But  whatever  this  might  have  been  formerly,  it  is  now  removed  by  the 
statute  3  Geo.  cap.  18,  which  secures  Protestant  purchasers,  and  looks  backward  as 
well  as  forward,  by  enacting,  "  That  no  purchases  made  or  hereafter  to  be  made  by 
Protestants  of  Papists  shall  be  impeached,  on  account  of  any  disability  the  Papists  were 
laid  under,  either  by  1  Jac.  or  our  statute." 

Ilaving  thus  answeied  the  inconveniencies  urged  on  one  side,  let  us  now  see 
whether  there  are  no  unanswerable  ones  of  the  other.     And  I  think  there  are  :  for, 

1.  To  establish  this  recovery,  is  to  give  Papists  a  power  of  cutting  off  Protestant 
remaindermen,   and    so  far    taking    away   the  very  landed   inleiest  of  Protestants. 

2.  They  will  be  able  by  this  means  to  turn  the  course  of  descent,  as  it  shall  serve 
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the  purpose  of  removing  the  estate  out  of  a  Protestant,  into  a  Popish  line.  3.  They 
will  have  a  power  of  making  themselves  tenants  in  foe,  and  upon  occasion  to 
distribute  freeholds  in  a  county,  and  influence  the  state  of  our  Legislature  by  the 
votes  they  make  at  their  election.  4.  It  puts  the  heir  too  much  in  the  power  of 
the  ancestor,  who  may  make  use  of  his  liberty,  with  a  view  to  prevent  the  con- 
version of  his  successor. 

[286]  Upon  the  whole  I  am  of  opinion,  this  recovery  is  within  the  words  of  the 
statute,  both  as  a  purchase,  and  as  a  greater  and  better  estate  which  is  gained  from 
the  remainder-man,  and  turns  to  the  benefit  of  a  Papist.  For  the  danger  can  never 
be  the  less,  where  he  gets  it  for  nothing,  than  where  he  pays  a  valuable  consideration. 
If  it  be  within  the  words,  why  is  it  not  within  the  meaning?  Is  not  the  meaning  to 
be  collected  from  the  words,  and  the  words  to  be  interpreted  according  to  law?  It  is 
certainly  right,  what  the  Judges  said  in  Roper's  case,  that  the  words  of  a  statute  are  to 
be  taken  in  a  legal  sense,  unless  the  intent  appears  to  the  contrary  ;  and  to  say  the 
acts  of  a  stranger  only  are  restrained,  and  not  of  the  Papist  himself,  is  to  speak  with- 
out any  warrant  from  the  statute,  for  that  makes  no  such  difference,  but  leaves  the 
persons  conveying,  all  upon  the  same  foot,  with  no  other  regard  but  to  whom  it  is 
conveyed. 

I  would  now  mention  some  cases  to  justify  and  clear  my  opinion.  Roper's  case 
I  apprehend  is  much  stronger  than  this,  that  was  a  devise  of  lands  to  trustees  to  be 
sold,  and  after  payment  of  debts  and  legacies  the  surplus  was  to  go  to  a  Papist ;  and 
it  was  adjudged  in  the  House  of  Lords,  that  this  devise  of  the  surplus  was  void,  not 
upon  account  of  the  possibility  that  the  Papist  might  have  the  land  itself ;  for  in  such 
cases,  if  the  Chancellor  takes  care,  that  the  trust  be  executed,  and  the  land  sold,  the 
Papist  can  never  have  the  land,  and  in  fact  the  land  was  sold,  when  that  cause  came 
into  the  House  of  Lords  ;  so  that  it  was  really  but  a  pecuniary  demand  :  but  because 
of  the  connexion  with  land,  and  because  it  might  draw  that  along  with  it ;  it  was  held 
to  be  within  the  statute.  And  in  the  present  case  here  is  a  greater  and  more  valu- 
able interest  in  land  gained  by  a  Papist,  which  makes  it  much  stronger. 

Another  case  I  shall  mention,  was  Humphrey's  case,  which  came  out  of  the  Northern 
Circuit  to  be  argued  above.  Lessee  for  ninety-nine  years  yielding  rent  surrendered  to 
a  Papist  the  reversioner  in  fee  ;  and  held,  nothiiig  passed,  and  the  surrender  void.  It 
was  held  so  by  my  Lord  Chief  Baron  Ward.  Now  I  would  observe,  that  in  that  case 
the  reversioner  did  not  take  by  purchase,  but  the  benefit  which  accrued  to  him  was 
by  a  merger  of  the  term  ;  but  because  it  was  an  enlargement,  and  a  bettering  of  his 
estate,  it  was  held  to  be  within  the  statute.  And  where  is  the  difference,  whether  his 
estate  be  enlarged  before  or  behind  ;  by  the  addition  of  a  particular  estate,  preceding 
intervening  or  coming  after  his  own  ?  The  only  thing  that  is  material  is  the  increase, 
and  there  is  that  in  our  case,  as  well  as  in  the  other. 

[287]  To  conclude,  the  words  of  this  statute  are  general,  and  as  large  as  could 
be  contrived  to  take  in  all  conveyances,  and  to  obviate  such  objections  as  are  now 
set  up.  The  rule  of  law  in  construction  of  these  statutes  warrants  the  taking  them 
in  a  full  latitude,  for  its  being  a  penal  law  will  intitle  it  to  no  favour,  where  religion 
and  the  publick  are  concerned.  And  so  it  was  resolved  in  Foster's  case,  and  Magdalen 
College  case.  The  statute  takes  in  both  considerations  :  it  is  made  for  the  preservation 
of  Church  and  State,  and  therefore  is  to  be  carried  to  its  utmost  extent. 

For  these  reasons  I  am  of  opinion,  that  the  claim  was  well  disallowed,  and 
consequently  the  decree  of  the  commissioners  ought  to  be  affirmed. 

Mr.  Baron  Mountague's  argument.  This  is  a  case  of  great  importance,  as  it  is  on 
the  construction  of  a  statute,  which  though  made  twenty  years  ago,  has  never  yet 
been  fully  considered  :  and  it  is  of  difficulty  too,  because  two  learned  Judges  have 
already  differed,  and  I  believe  I  shall  differ  from  both  in  many  points. 

It  appears  that  at  the  time  of  suffering  this  recovery  there  was  a  marriage  settle- 
ment on  foot,  and  it  is  evident  to  me,  that  the  recovery  was  had  for  that  end.  Lord 
Derwentwater  is  tenant  in  tail  of  an  ancient  family  estate  with  remainders  over. 
When  a  treaty  of  marriage  was  on  foot  between  him  and  Sir  John  Webb's  daughter, 
in  order  to  make  a  jointure  and  provision  for  the  marriage,  he  agrees  according  to  the 
common  method  of  conveyances,  to  make  a  tenant  to  the  praecipe  in  order  to  suffer 
a  recovery,  and  declares  the  uses  to  himself  for  life,  then  to  his  wife  for  life,  remainder 
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to  the  claimant  as  first  son  in  tail.  Such  recovery  was  had,  and  the  marriage  took 
effect :  he  was  attainted  of  high  treason  :  and  the  question  is,  whether  the  estate 
is  forfeited,  so  as  to  exclude  the  first  son  of  the  marriage. 

For  my  own  part  I  think  the  matter  will  come  to  this  dilemma,  either  Lord 
Derwentwater  took  by  virtue  of  this  settlement,  or  he  did  not.  If  he  did  take,  then 
it  was  for  life  only,  and  he  could  forfeit  nothing  but  an  estate  for  life,  and  being  dead, 
the  claimant's  estate-tail  must  take  place.  If  he  did  not  take  by  virtue  of  this  settle- 
ment, what  hindered  him?  The  statute,  say  they,  of  11  &  12  W.  3,  which  makes 
him  incapable  of  purchasing.     And  if  so,  then  nothing  was  in  him  to  forfeit. 

The  only  way  of  avoiding  this  dilemma  is,  that  which  brother  Fortescue  has  taken, 
by  saying  that  not  only  the  uses  to  Lord  Derwentwater  himself  are  void,  but  the  whole 
conveyance  is  void  also  :  nihil  operatur  by  all  this  :  here  has  been  a  bargain  and  sale 
[288]  to  make  a  tenant  to  the  pra3cipe,  a  recovery  .suffered,  uses  declared,  and  all  this 
comes  to  nothing.  This  I  take  it  is  the  foundation  of  the  judgment  given  by  the 
commissioners.  But  surely  he  that  considers  the  words  of  the  statute,  which  says 
only,  "  that  all  estates  and  interests  for  a  Papist  shall  be  void,"  but  mentions  nothing 
of  the  conveyance  itself,  cannot  be  of  that  mind.  But  it  is  said  it  amounts  to  the 
same  thing  in  the  present  case  ;  for  if  the  uses  made  are  void,  and  he  is  disabled 
to  take,  and  so  the  conveyance  carries  nothing,  it  is  really  making  the  conveyance 
itself  void  :  and  the  case  of  a  monk  is  put  to  support  thi.s,  where  a  lease  to  him  for 
life,  remainder  over,  is  void  as  to  the  whole  conveyance  on  account  of  his  incapacity. 
I  agree  it  is  so  where  the  conveyance  is  to  a  person  incapable  of  taking;  and  so  if  in 
our  case  the  conveyance  had  been  to  a  Papist,  this  might  have  been  true  ;  but  here 
are  several  persons  capable  of  taking  concerned  in  this  conveyance  :  there  are  several 
remainders  over  that  may  be  good,  since  they  are  to  persons  who  do  not  yet  appear 
to  be  Papists,  and  the  present  claimant  is  young  and  may  become  a  Protestant :  there 
aie  also  trustees  to  preserve  the  remainders  from  the  ceasing  or  forfeiture  of  the 
particular  estate.  So  that  I  cannot  see  that  Lord  Derwentwater's  incapacity  will  make 
the  whole  conveyance  void,  when  it  may,  and  was  intended  to  subsist  for  other 
purposes  than  that  of  passing  an  estate  to  a  Papist. 

Let  us  consider  this  whole  conveyance  particularly.  Here  is  first  a  bargain  and 
sale  to  Vaux  for  a  valuable  consideration,  (viz.  5s.)  he  is  a  Protestant,  therefore  without 
doubt  every  thing  is  right  thus  far,  to  vest  the  estate  in  him  and  make  him  tenant 
to  the  precipe.  Supposing  now  the  subsequent  recovery  intirely  void  ;  the  estate 
then  remains  in  him.  This  appears  evidently  from  Foulter's  case,  1  Co.  that  though 
sviperstitious  uses  are  void,  yet  if  a  penny  had  been  given  as  a  consideration,  it  would 
be  sufficient  to  pass  the  estate  absolutely  to  the  feoffees  to  their  own  use  ;  otherwise 
it  would  revert  to  the  feoffor.  In  our  case  the  consideration  is  greater,  for  5s.  was 
actually  paid.  And  this  shews  that  the  uses  to  a  Papist  may  be  null,  and  yet  the 
conveyance  not  void. 

If  then  the  bargainee  is  seised  of  this  estate,  it  must  be  out  of  Lord  Derwentwater  ; 
and  it  cannot  be  otherwise,  unless  the  precipe  be  ill  brought  against  Vaux. 

The  next  thing  is  the  recovery,  and  this  is  gained  by  one  Ridley.  He  too  is  a 
Protestant  capable  of  taking,  and  consequently  the  recovery  vests  the  fee-simple  in  him. 
Should  now  the  uses  of  this  be  void,  the  consequence  would  be  that  Loid  Derwent- 
water would  gain  nothing  by  it,  and  it  would  make  him  incapable  [289]  of  losing  any 
thing  also,  since  all  the  estate  he  had  is  passed  away  to  others  already. 

Brother  Page  says,  that  it  is  the  right  of  tenant  in  tail  to  suffer  a  recovery  :  I  agree 
it  is  so,  with  this  limitation,  that  no  Act  of  Parliament  declares  his  suttering  it  a 
forfeiture,  as  in  the  case  of  a  tenant  for  life.  But  how  comes  it  to  be  his  right? 
It  is  the  right  in  common  justice  of  all  mankind  to  bring  a  priecipe  when  they  have 
a  better  right  than  the  tenant  in  tail ;  and  when  the  recovery  passes  against  him, 
it  is  because  in  intendment  of  law  the  demandant  has  the  better  light.  This  is  the 
ground  of  the  judgment,  and  this  is  the  true  reason  of  its  being  a  bar  to. the  remainder- 
man, as  well  as  to  the  tail.  The  demandant  recovers  a  clear  fee-simple  (on  which 
no  remainder-man  can  depend)  without  any  regard  to,  or  being  at  all  affected  by  the 
particular  limitations  of  the  estate  of  which  the  tenant  was  seised.  All  the  dependants 
on  the  estate  tail  can  have  nothing  to  say  to  him,  who  comes  in  under  the  recovery 
paramount  to  the  tail. 
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My  brother  who  argued  first,  mentioned  the  case  of  Benson  v.  Hodson  in  1  Mod. 
but  did  not  make  use  of  the  point  resolved  by  the  Court,  but  only  the  saying  of  Lord 
Hale  in  relation  to  recoveries.  I  never  found  my  opinion  on  the  dictums  of  reporters, 
in  which  they  are  very  apt  to  mistake  the  words  and  sense  of  the  Judges  from  whom 
they  take  them ;  and  so  it  seems  to  be  in  that  case.  Lord  Hale  is  there  reported 
to  have  said,  that  the  recompense  in  value  is  not  the  reason  why  common  recoveries 
are  bars  to  the  remaindermen,  but  because  those  are  conveyances  excepted  out  of  the 
Statute  de  Donis.  But  it  is  the  text  of  Litt.  §  688,  that  if  tenant  in  tail  suft'ered  a 
feigned  recovery,  the  issue  might  falsify  it  in  a  formedon.  This  shews  that  at  common 
law  such  recoveries  as  we  now  make  use  of  to  bar  estates  were  not  known  ;  and 
therefore  it  would  have  been  ridiculous  in  the  Statute  de  Donis  to  have  excepted 
recoveries,  since  common  recoveries  were  not  used,  and  recoveries  on  good  title  could 
not  be  imagined  to  be  included.  If  issue  was  taken  on  the  disseisin  alledged  in  the 
writ  of  entry,  and  found  for  the  demandant,  and  so  the  recovery  on  a  point  tried  ; 
this  at  common  law  would  bar  the  issue,  there  lying  an  attaint  against  the  jury  ; 
though  where  it  was  by  default,  it  would  not.  But  afterwards  another  middle  way 
was  found  out,  and  favoured  by  the  Judges,  to  prevent  the  inconvenience  of 
perpetuities ;  and  that  was  where  the  tenant  in  tail  appeared  and  vouched  over,  and 
the  vouchee  made  default,  and  so  there  was  a  judgment  for  a  recompense  to  one,  and 
for  the  land  demanded,  to  the  other.  This  judgment,  though  by  default,  and  without 
issue  tried,  was  held  a  bar,  on  account  of  the  recompense  in  value. 

[290]  My  brother  Page's  notion  of  Lord  Derwentwater's  coming  in  under  this 
recovery  by  operation  of  law,  as  something  distinct  from  either  a  purchase  or  descent, 
is  very  new  and  uncommon.  One  of  his  instances  of  an  estate  passing  in  that  manner 
is  the  case  of  a  tenant  by  escheat :  but  I  think  my  brother  Fortescue's  opinion  is  right 
as  to  that,  for  he  certainly  comes  in  by  descent,  in  loco  hasredis. 

But  why  is  not  this  taking  by  the  recovery  a  purchase?  I  wonder  how  that  can 
be  made  a  question  amongst  lawyers  :  is  not  this  the  very  point  in  Shelley's  case,  where 
old  Edward  Shelley  is  adjudged  to  be  a  purchaser  of  a  new  estate,  by  suffering  a 
recovery  ? 

But  then  the  question  is,  whether  this  be  a  purchase  within  the  meaning  of  the 
Statute  of  King  William?  As  to  that,  I  think  1  need  not  enter  into  it,  because  the 
case  turns  upon  the  dilemma  I  mentioned  before. 

My  opinion  is,  that  the  conveyance  and  recovery  are  good,  and  if  my  Lord 
Derwentwater  gained  any  estate,  it  was  but  for  life.  If  he  gained  none,  he  had 
nothing  to  forfeit.  So  that  taking  it  either  way  (he  being  now  dead)  the  com- 
missioners had  no  right  to  seize  his  estate,  and  consequently  their  decree  ought  to 
be  reversed. 

Mr.  Justice  Tracy's  argument.  I  am  of  the  same  opinion  with  my  brother  who 
argued  last,  that  the  decree  of  the  commissioners  ought  to  be  reversed. 

The  question  is,  whether  the  recovery  be  void,  or  not ;  which  depends  on  that 
part  of  the  statute,  by  which  every  Papist  is  disabled  to  purchase  in  his  own  or 
another's  name,  and  all  estates,  terms  and  interests  had,  done  and  suffered  for  his 
benefit  or  relief,  are  made  void.  I  take  this  to  be  one  entire  clause,  and  the  latter 
part  put  in  only  to  explain  and  enforce  the  former ;  and  there  was  great  reason  for  it. 
The  first  part  only  disables  Papists  to  purchase  lands,  but  not  interests  or  profits  out 
of  lands ;  and  therefore  the  latter  was  necessary  to  disable  him  to  purchase  those 
as  well  as  the  lands  themselves.  But  if  the  latter  part  is  to  be  construed  as  a  distinct 
independant  clause,  then  the  first  part  would  be  rendered  wholly  insignificant;  since 
the  latter  has  all  that  the  first  has,  and  much  more.  So  in  1  Jac.  1,  c.  4,  from  whence 
this  clause  is  taken  :  persons  passing  or  sent  into  Popish  seminaries  beyond  sea  are 
made  incapable,  as  to  themselves  only,  and  not  as  to  their  heirs,  of  inheriting,  purchasing 
or  taking  any  manors,  lands,  &c.  "And  all  estates,  terms,  and  interests  made,  [291] 
suffered  or  done  to  or  for  their  benefit  and  relief  shall  be  void."  Now  this  must  be 
taken  all  together  but  as  one  entire  clause,  for  otherwise  the  latter  part  will  be  a  repeal 
of  that  part  of  the  foregoing,  which  makes  them  incapable  only  as  to  themselves,  and 
not  as  to  their  heirs. 

But  now  as  to  the  meaning  of  the  clause  before  us.  It  sounds  strange  to  me,  that 
the  act  of  the  tenant  in  tail  himself  on  his  own  estate  should  make  him  a  purchaser 
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of  it.  A  purchase  I  take  to  be  acquisitio  rei  alterius,  either  by  free-gift  of  the  former 
owner,  or  for  a  valuable  consideration.  1  Inst.  18  b.  But  what  is  a  common 
recovery?  It  is  nothing  but  a  common  conveyance,  and  the  only  method  which  the 
law  gives  the  tenant  in  tail  of  enjoying  his  estate  in  its  full  latitude;  and  it  is  as 
much  the  proper  conveyance  of  a  tenant  in  tail,  as  a  feoflfment  is  of  a  tenant  in  fee- 
simple  (7),  and  therefore  very  unlikely  to  be  restrained  by  the  general  words  of  a 
statute.  I  think  it  could  not  be  the  intent,  since  there  are  no  express  words  to  that 
purpose;  and  I  am  the  more  inclined  to  such  an  opinion  in  this  case,  because  it 
appears  to  me,  that  such  a  restraint,  instead  of  promoting  any  end  of  the  statute, 
serves  to  defeat  its  principal  design. 

The  strength  of  all  that  has  been  said  to  bring  the  recovery  within  the  disabling 
clause  lies  in  this,  that  the  fee  gained  is  a  new  and  greater  estate  than  Lord 
Derwentwater  had  before,  and  so  makes  him  a  purchaser. 

But  this  is  more  in  appearance,  than  in  the  nature  of  the  thing.  I  think  the 
recovery  cannot  be  said  to  give  any  new  estate,  because  it  operates  only  by  way  of 
bar;  and  an  estate  or  interest  barred  is  extinct  and  gone,  and  cannot  properly  be  said 
to  be  transferred.  The  suffering  a  recovery  is  no  more  than  making  use  of  that  very 
power  which  the  law  had  given  him  over  his  own  estate,  and  when  he  has  by  this 
gained  the  fee,  he  has  in  reality  got  no  greater  interest  in  it  than  he  had  before  ;  the 
course  of  descent  only  is  altered,  so  that  it  shall  now  go  to  one  sort  of  heir,  whereas 
during  the  continuance  of  the  tail  it  would  have  gone  to  another  :  but  as  to  himself, 
he  had  the  whole  estate  absolutely  at  his  own  disposal  before,  and  he  has  no  more 
than  that  now.  How  then  can  this  be  said  to  be  a  purchase,  especially  in  so  penal 
a  law  ? 

But  if  this  is  a  new  estate,  from  whom  does  it  come  ?  Not  from  the  remainder- 
man or  reversioner,  for  their  estate  is  gone  and  extinguished.  And  therefore  the  case 
of  a  grant  from  the  re-[292]-versioner  of  his  reversion  is  very  different,  and  so  of  a 
surrender  of  a  tenant  for  life  to  the  reversioner  ;  in  both  which  cases  there  is  an 
estate  really  taken  from  another  man  by  his  own  act  and  consent.  So  in  Lord 
Lincoln's  case  cited  by  my  brother  Fortescue  :  he  had  devised  the  estate,  and  then 
made  a  lease  and  release  to  the  use  of  himself  and  his  heirs;  and  it  was  held  to  be  a 
revocation  of  the  will.  But  this  would  be  the  same,  if  a  man  after  making  his  will 
makes  a  feoffment  to  the  use  of  himself  and  his  heirs ;  this  is  a  revocation,  because 
it  shews  an  alteration  of  his  mind,  but  yet  in  that  case  it  is  confessed  he  would  be  in 
of  the  same  estate. 

The  recoveror  is  merely  a  nominal  person,  which  the  law  requires,  in  order  to 
fulfil  the  solemnity  of  a  recovery  ;  but  has  nothing  at  all  to  do  with  the  estate ;  and 
if  the  tenant  makes  no  declaration  of  uses,  the  law  will  do  it  for  him,  for  the  estate 
passes  only  from  the  tenant  in  tail,  and  not  at  all  from  the  recoveror;  and  so  it  was 
held  in  the  case  of  Ahbot  v.  Burton,  Salk.  .591. 

The  case  of  a  feoffment  and  refeoffment  is  very  different ;  because  the  estate  in 
that  ease  was  once  really  out  of  the  feoffor,  and  when  it  comes  back  again  by  the 
express  act  of  the  feoffee,  it  comes  as  a  perfectly  new  estate :  but  in  our  case,  in 
consideration  of  law  the  estate  was  never  out  of  the  tenant  in  tail.  The  bargain  and 
sale  to  make  a  tenant  to  the  piaecipe  are  but  one  conveyance,  and  to  whomsoever  the 
use  is  limited,  he  takes  immediately  from  the  tenant  in  tail. 

I  cannot  think  the  lord  by  escheat  comes  in  by  descent,  as  has  been  said  ;  there  is 
no  foundation  for  it  in  Co.  Litt.  18  b.  He  only  says,  that  such  an  estate  differs  from 
one  by  purchase,  because  he  comes  in  by  operation  of  law,  as  he  does  that  comes  in 
by  descent.     But  this  does  not  prove  that  the  lord  by  escheat  comes  in  by  descent. 

But  now  if  the  law  itself,  as  I  have  said,  would  make  a  declaration  of  uses  of  the 
recovery  to  the  tenant  in  tail,  in  fee,  which  can  be  nothing  but  the  old  estate  which 
he  had  before  this  conveyance  ;  it  is  the  same  thing  if  there  be  an  express  limitation 
in  the  same  manner  as  the  uses  would  have  resulted.  This  was  adjudged  upon  two 
ejectments  in  the  case  of  GodboU  v.  Freestone,  3  Lev.  40G  (8).  A  man  seised  ex  pai-te 
materna  makes  a  feoffment  to  the  use  of  himself  for  life,  remainder  to  his  wife  for  life, 
remainder  to  the  issue  of  his  body,  remainder  to  his  own  right  heirs.  He  and  his 
wife  died  without  issue,  and  the  question  was  between  the  heir  of  the  part  of  the 
father,  and  the  heir  of  the  part  of  the  mother ;  and  held  that  this  was  the  old  use 
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remaining  in  him ;  and  there  was  no  difference  whether  the  use  be  by  express 
limita-[293]-tion,  or  implied  by  the  law  without  limitation,  and  therefore  should  go 
ex  parte  materna. 

Some  stress  has  been  laid  on  the  word  sutl'ered  in  the  statute,  as  particularly 
adapted  to  the  case  of  a  recovery  ;  and  I  should  think  this  of  some  weight,  could  that 
word  be  applied  to  no  other  recovery  but  this.  But  there  is  room  enough  for  the  use 
of  that  word,  without  taking  in  the  present  case  :  it  may  be  applied  to  the  case  of  a 
fine  ;  to  a  recovery  of  a  stranger's  estate  by  a  Papist,  fairly  or  by  collusion  ;  and  in 
general  to  all  recoveries  whereby  a  Papist  is  to  gain  some  really  new  estate. 

But  if  this  recovery  should  be  strictly  within  the  letter  of  the  statute,  yet  I  do 
not  think  it  is  within  the  meaning  of  it.  The  intent  of  the  statute  was  to  take  away 
the  capacity  Papists  had  of  acquiring  new  estates,  not  the  power  of  disposing  of  their 
old  ones  :  and  on  this  ground  I  conceive  there  may  be  several  cases  put,  where  even 
new  estates  may  be  gained,  and  yet  not  be  within  the  meaning  of  the  statute.  As  if 
a  Papist  had  before  the  statute  made  a  settlement  to  himself  for  life,  with  remainders 
over,  and  a  power  of  revocation,  and  after  the  statute  he  had  executed  that  power ; 
he  has  now  gained  a  new  estate,  and  yet  as  this  is  only  making  use  of  the  power  he 
had  over  his  own  estate,  I  think  it  will  not  be  within  the  statute.  Suppose  a  Papist 
should  in  an  ejectment  recover  an  estate,  will  any  body  say  this  is  within  the  statute  1 
Or  suppose  before  the  statute  he  had  a  particular  estate  with  a  condition  of  accruer  of 
the  fee  on  performance  of  a  certain  act,  shall  he  not  perform  this  and  gain  the  fee  to 
himself,  notwithstanding  the  statute?  Surely  he  shall,  for  the  statute  had  no  retro- 
spect to  take  away  any  right  vested  in  a  Papist. 

Another  reason  why  I  think  it  not  within  the  statute  is,  because  it  will  not  answer 
any  end  of  the  statute  to  construe  it  so.  The  end  of  it  was  to  lessen  the  Papists' 
property  in  land  ;  but  how  can  this  be  answered  by  forcing  them  to  continue  their 
ancient  estates  1  By  virtue  of  the  tenancy  in  tail  they  have  an  equal  share  of  power 
and  influence  in  the  country  as  if  they  had  the  fee.  They  have  the  same  power  in 
elections  :  they  may  give  freeholds,  and  not  only  make  votes,  but  even  give  capacities 
to  stand  as  candidates  for  an  election  ;  for  he  may  make  them  an  estate  for  life,  and  I 
am  apt  to  think  a  tenant  in  fee  would  go  no  farther. 

But  not  barely  to  say  this  construction  will  not  answer  the  end  of  the  statute,  I 
am  bold  to  say  this  construction  will  in  a  great  measure  defeat  it,  by  making  tlie 
estates  of  Papists  much  more  secure  than  they  were  before :  by  allowing  these 
recoveries  all  [294]  Papists  in  remainder  and  reversion  are  cut  off:  the  estate  becomes 
assets  in  the  hands  of  the  heir :  it  is  liable  to  charges  in  favour  of  younger  children  : 
and  all  sorts  of  incumbrances,  which  are  excluded  by  the  continuance  of  the  tail,  are 
let  in  ;  and  it  is  subject  to  more  forfeitures,  particularly  for  felony,  which  the  tail  is 
not  liable  to  ;  and  thus  by  loading  the  estate  a  Papist  will  be  at  last  obliged  to  sell, 
and  then  the  end  of  the  statute  is  answered. 

No  argument  can  be  drawn  from  the  unreasonableness  of  putting  the  remainder- 
man and  reversioner  into  the  power  of  the  tenant  in  tail,  for  we  see  the  Statute  of 
Forfeitures  has  taken  no  care  of  them  at  all  :  and  why  we  should  be  more  solicitous 
for  them  than  the  Legislature  was,  I  can  see  no  reason. 

The  case  of  Roper  v.  Radcliffe  I  think  not  at  all  like  this,  the  true  reason  of  that 
judgment  was,  that  if  he  had  taken  by  the  devise,  it  was  looked  on  in  nature  of  a 
purchase  of  the  land  itself  (9).  My  brother  Fortescue  says,  the  estate  was  sold  before 
the  hearing  in  the  House  of  Lords,  but  I  do  not  know  that. 

This  statute  is  now  twenty  years  old,  and  many  purchases  made  under  such 
recoveries  as  these,  which  were  never  questioned  till  now  :  and  though  there  is  a 
statute  lately  made  for  the  security  of  such  purchasers,  yet  I  cannot  but  pay  a  very 
great  regard  to  the  opinion  of  so  many  learned  men,  who  have  gone  on  in  this  method 
ever  since  the  statute. 

As  to  the  point  of  the  reversion  in  fee,  expectant  upon  the  intermediate 
remainders,  being  now  let  in  by  this  recovery  ;  it  was  mentioned  by  the  counsel,  but 
I  shall  not  give  my  opinion  upon  it,  because  I  think  it  not  necessary  ;  and  besides  it 
is  a  very  important  point,  only  the  case  of  SymnwiuU  v.  Cudmore  goes  a  good  way  to 
prove  it. 

Upon  the  whole,  I  think  this  recovery  to  the  use  of  Lord  Derwentwater  in  fee 
was  good,  and  therefore  the  decree  of  the  commissioners  ought  to  be  reversed. 
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Mr.  Justice  Powys's  argument.  Before  I  deliver  my  opinion,  I  would  just  take 
notice  of  what  is  agreed  in  this  cause  ;  which  is,  1.  That  a  Papist  may  suffer  a  recovery, 
in  order  to  make  a  title  to  a  Protestant  purchaser.  And  2.  That  if  the  recovery  had 
been  declared  immediately  to  the  use  of  Lord  Derwentwater  for  life,  &c.  prout  the 
settlement,  it  would  have  been  well  enough,  which  I  take  to  be  a  great  concession. 

[295]  1  am  of  opinion  to  allow  the  claim.  There  have  some  things  been 
mentioned  in  this  case,  that  seem  not  so  necessary  to  be  insisted  on,  because  that  which 

1  take  to  be  the  main  point  is  not  affected  by  them.  As  whether  the  estate  is  so  fixed 
in  the  tenant  to  the  precipe,  as  to  continue  in  him  if  the  recovery  should  be  void  : 
but  I  take  it,  the  whole  conveyance  is  of  a  piece,  and  must  stand  or  fall  together :  and 
if  the  recovery  is  made  void,  I  think  the  whole  conveyance  must  be  so  too.. 

Another  matter  not  so  necessary  is,  quid  operatur  by  all  this  ?  Whether  under 
this  recovery  Lord  Derwentwater  is  in  of  his  old,  or  a  new  estate  1  I  shall  take  no 
notice  of  this,  but  go  directly  to  that  which  will  determine  the  whole  case.  And  I  am 
clearly  of  opinion,  that  the  recovery  suffered  in  this  manner  is  not  within  the  statute. 

Originally  an  estate-tail  was  fee-simple  conditional ;  and  the  tenant  had  the  same 
power  of  aliening  it  after  issue  had,  that  a  tenant  in  fee-simple  now  has.  It  was  this 
potestas  alienandi,  that  was  struck  at  by  the  Statute  de  Donis,  which  had  no  intention 
to  alter  the  nature  of  the  estate,  but  left  it  to  continue  as  it  was  before.     Salk.  619. 

But  then  they  began  to  feel  the  inconvenience  of  perpetuities,  and  upon  that  they 
looked  out  for  a  method  to  trip  up  the  Statute  de  Donis,  and  make  these  intailed 
lands  capable  of  being  purchased.  For  this  purpose  common  recoveries  were  set  up 
and  allowed,  and  these  are  said,  Salk.  338,  to  have  taken  off  the  protection  of  the 
Statute  de  Donis,  which  is  as  pretty  an  expression  as  I  have  met  with.  And  the  use 
of  the.se  recoveries  for  that  purpose  is  grown  so  common,  that  they  are  now  looked 
upon  merely  as  a  method  of  conveyance,  by  which  the  power  of  alienation  that  tenants 
in  tail  have  over  their  estates  is  to  be  exercised  ;  and  the  estate  conveyed  is  not 
supposed  to  arise  out  of  the  estate  of  the  recoveror,  but  of  the  tenant  in  tail  only. 
Hence  it  is,  that  recoveries  have  all  along  been  construed  most  favourably,  not  under 
the  notion  of  a  judgment  in  a  suit  at  law,  but  as  a  common  assurance,  and  Cromwel's 
case  directs  the  Judges  not  to  look  into  them  with  eagle's  eyes.  They  have  been 
allowed  even  of  advowsons,  though  no  praecipe  lies  of  them.  5  Co.  40.  Ray.  7. 
The  preciseness  of  form,  which  is  required  in  other  writs,  is  not  necessary  in  them. 

2  Roll.  Rep.  67.  Remainders  and  reversions  expectant  on  estates  tail  are  so  much  in 
the  power  of  the  tenant  in  tail,  that  they  are  of  little  or  no  consideration  in  law. 

[296]  It  is  said  that  the  recovery  enlarges  the  estate  ;  but  I  deny  it,  for  the  estate- 
tail  is  still  a  fee-simple  conditional  as  before  the  Statute  of  Westm.  2,  and  that  in  the 
eye  of  the  law  is  equal  to  an  absolute  fee-simple,  and  therefore  capable  of  being 
exchanged  for  it.     It  is  not  an  enlargement,  but  only  a  removing  of  an  obstacle. 

Suppose  before  the  Statute  Will.  3,  a  Papist  had  been  in  possession  of  an  estate 
defeasible  upon  tender  of  a  ring,  and  after  the  statute  that  right  of  tender  had  been 
released  ;  will  any  body  say  this  is  a  purchase  of  a  new  estate,  and  as  such  made  void 
by  the  Act ;  I  believe  no  body  would  offer  to  assert  it. 

As  the  estate  is  not  enlarged  by  the  recovery,  so  what  is  gained  under  it  is  served 
out  of  the  old  estate.  It  is  not  a  new  estate  which  is  gained,  but  only  an  excrescence  ; 
as  a  new  sprout  can  never  be  called  a  new  tree.  Hence  all  grants  and  incumbrances 
made  by  tenant  in  tail  are  still  charged  on  the  estate  in  fee  (10).  It  takes  them  as 
related  to  the  former  estate ;  whereas  if  this  was  a  real  recovery  of  an  estate 
paramount  to  the  tail,  all  those  charges  would  be  gone. 

I  think  this  right  to  suffer  a  recovery  is  such  an  inseparable  interest,  as  cannot  be 
taken  away  without  express  words.  1  Inst.  223  b.  And  I  am  of  opinion  with  my 
brother  who  argued  last,  that  to  allow  of  these  recoveries  is  a  weakening  of  the  Popish 
interest,  for  the  reasons  which  he  has  given. 

There  is  another  thing  proper  to  take  notice  of,  which  arises  out  of  the  statute  we 
sit  upon,  which  vests  the  estates-tail  of  traitors  in  the  Crown  in  fee.  This  shews  the 
sense  of  the  Legislature  as  to  the  tenant  in  tail's  estate  ;  that  it  is  in  effect  the  same 
as  a  fee  and  that  he  is  the  perfect  master  of  the  whole  fee ;  otherwise  they  would  be 
guilty  of  an  injustice  too  great  to  suppose  them  capable  of,  in  stripping  the  remainder- 
man (who  has  committed  no  crime)  of  his  estate,  merely  because  the  intermediate 
tenant  had  committed  treason  (11). 
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According  to  the  opinion  of  the  four  Judges  who  argued  for  the  claimant,  the 
decree  of  the  commissioners  was  reversed,  and  such  judgment  given  as  should  have 
been  given  below,  viz.  that  the  claim  be  allowed. 

(1)  Vide  the  opinion  of  Lee  C.J.  in  Martin  v.  Strachan,  5  Term  Eep.  110,  note, 
post,  1179. 

(2)  Roper  v.  Ratdiffe,  9  Mod.  167,  181.     10  Mod.  89,  230,  S.  C.     Hill  v.  Filkin, 

2  P.  Wms.  5.     Davers  v.  Dewes,  3  P.  Wms.  46. 

(3)  Vide  the  distinction  upon  this  T^omt,  Martin  \ .  Strachan,  ■^ost,  1179.  Roe  v. 
Baldwere,  5  Term  Rep.  104. 

(4)  Vide  2  Black.  Com.  201,  241,  244.  Note  (2)  to  Harg.  and  But.  Co.  Litt.  fol. 
18  b.  which  agree  in  this  observation  concerning  the  inaccuracy  of  Littleton's  defini- 
tion §  12.     But  see  post,  277. 

{a)  2  P.  Wms.  4.     9  Mod.  167,  181.     10  Mod.  89,  230.     1  Bro.  P.  C.  450,  S.  C. 

(5)  Vide  ante,  n.  (4). 

(6)  Vide  post,  291,  296,  179,  and  the  authorities  there  cited  contra. 

(7)  See  this  doctrine  with  respect  to  the  nature  of  the  operation  of  a  common 
recovery  suffered  by  a  tenant  in  tail,  recognized  by  Lee  C.J.  in  delivering  the  opinion 
of  the  Court  in  Martin  ex  dem.  Tregoiitvell  v.  Strachan,  5  Term  Rep.  107  n.  and  by  Lord 
Kenyon  C.J.  in  Roe  ex  dem.  Croive  v.  Baldwere,  ib.  111. 

(8)  Vide  Smith  v.  Trigg,  post,  487. 

(9)  Vide  ill  Hawkins  v.  Chappie,  1  Atk.  622. 

(10)  Himt  V.  Gatlci/,  1  Rep.  62  a.  In  Cholmley's  case,  2  Rep.  524.  Bech  ex  dem. 
Hatvkins  v.  Welsh,  1  Wils.  276.  So  although  it  be  suffered  for  a  particular  purpose. 
Goddard  v.  Complin,  1  Eq.  Ca.  Abr.  311,  pi.  7.  1  Chan.  Ca.  119,  S.  C.  Pigot  120. 
Cruise  on  Recoveries,  3d  ed.  155. 

(11)  In  addition  to  the  cases  already  cited  upon  the  construction  of  this  part  of 
11  &  12  Will.  3,  c.  4.  Vide  Motlem  v.  Bingloe,  Com.  Rep.  570.  Jones  v.  Meredith, 
ib.  661.  Bunb.  346.  Pye  v.  George,  1  P.  Wms.  128.  But  it  is  now  repealed  by 
18  Geo.  3,  c.  60. 

[297]    Easter  Term  6  Georgii  Regis.    In  B.  R. 

Sir  John  Pratt,  Knt.,  Lord  Chief  Justice.  Sir  Littleton  Powys,  Knt.,  Sir  Robert 
Eyre,  Knt.,  Sir  John  Fortescue  Aland,  Knt.,  Justices.  Sir  Robert  Raymond,  Knt., 
Attorney  General.     Philip  Yorke,  Esq;  Solicitor  General. 

Nicholson  vers.  Simpson. 

Intr.  Pas.  5  Geo.  Rot.  220. 

Whatever  is  materially  alledged  and  not  traversed  is  admitted.     Fort.  350,  S.  C. 

Debt  upon  a  bond  ;  the  defendant  prays  oyer  of  the  condition,  which  recites,  that 
whereas  the  defendant  had  been  convicted  for  unlawfully  killing  one  deer  on  a  place 
called  Whinnyrigg  Ground  in  the  parish  of  Clifton  in  the  county  of  Westmorland, 
and  within  the  chase  of  the  Earl  of  Thanet,  on  or  about  the  third  day  of  August  then 
last  past,  and  had  brought  a  certiorari  to  remove  such  conviction  into  the  Court  of  B.  R. 
If  therefore  on  affirmance  thereof  he  pays  such  costs  as  the  statute  directs,  then  the 
bond  to  be  void  :  quibus  lectis  he  pleads,  that  the  conviction  recited  in  the  condition 
for  killing  a  red  deer  at  the  time  and  place  mentioned  was  never  affirmed  in  B.  R.  and 
prays  judgment  of  the  action. 

The  plaintiff  replies,  and  sets  out  a  conviction  of  the  defendant  for  killing  a  red 
deer  between  the  last  day  of  July  and  6th  of  August,  in  a  chase  of  the  Earl  of  Thanet 
called  Oglebird  alias  Whinfield  in  the  parish  of  Clifton  in  the  county  of  Westmorland, 
[298]  which  was  removed  into  B.  R.  and  affirmed  :  and  then  avers,  that  the  defendant 
never  was  convicted  for  killing  any  other  deer  in  the  said  chase,  or  any  part  thereof; 
that  the  deer  and  killing  mentioned  in  the  conviction,  are  the  same  with  those  in  the 
condition  ;  that  the  place  called  Whinnyrigg  Ground,  mentioned  in  the  condition, 
lies  in  the  chase  called  Oglebird  alias  Whinfield  in  the  conviction  mentioned ;  that 
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the  chase  in  the  conviction  and  condition  are  the  same  ;  and  the  parties  the  same  both 
in  one  and  the  other. 

The  defendant  in  his  rejoinder  craves  oyer  of  the  conviction,  which  is  set  forth  in 
haec  verba,  and  agrees  with  the  recital  of  it  in  the  replication  ;  and  then  taking  by 
protestation,  that  the  killing  in  the  condition  and  the  killing  in  the  conviction  are 
not  one  and  the  same,  for  plea  he  says  (as  before)  that  the  conviction  in  the  condition 
mentioned  for  killing  a  red  deer  in  Whinnyrigg  Ground  on  or  about  the  3d  of  August 
was  never  affirmed  in  B.  R.     And  to  this  rejoinder  the  plaintiff  demurs. 

Filmer  pro  quer'  argued,  that  the  rejoinder  was  ill ;  for  it  appears  sufficiently  to 
the  Court,  that  the  conviction  upon  account  of  which  this  bond  was  given  has  been 
affirmed.  The  conviction  answers  the  description  of  the  condition  in  every  part,  but 
as  to  the  time  and  place,  which  are  not  material  variances.  1  Saund.  116.  Or  if 
they  are,  yet  it  is  cured  by  the  averments,  which  have  been  always  allowed  in  cases 
of  this  nature.  4  Co.  71.  8  Co.  11.5.  11  E.  4,  2.  Cro.  Car.  .501.  Lutw.  1414, 
1419.  3  Lev.  179.  Nor  does  any  prejudice  arise  from  this  to  the  other  side  ;  because 
if  it  be  not  true,  he  may  traverse  the  identity  :  here  he  had  an  opportunity  so  to  do  ; 
he  has  not  done  it,  and  so  has  by  his  silence  admitted  the  fact  to  be  as  we  have 
alleged ;  for  whatever  is  materially  alleged  on  one  side,  and  not  traversed  by  the 
other,  is  always  taken  to  be  admitted.  2  Vent.  170.  Salk.  91.  So  that,  be  this 
variance  material  or  not  material,  either  way  it  is  against  him  upon  this  record. 

Agar  contra.  The  averment  as  to  the  identity  can  have  no  force,  because  it  is 
contrary  to  what  appears  upon  the  face  of  the  record  ;  the  killing  in  the  condition 
being  in  a  particular  part  of  the  chase,  and  the  other  laid  to  be  in  the  chase  at  large, 
so  the  same  evidence  will  not  serve  both  :  besides,  here  is  no  averment  of  the  identity 
of  the  conviction,  but  of  the  crime  only,  whereas  a  man  may  be  doubly  convicted  of 
the  same  offence. 

But  if  the  averment  should  be  taken  to  have  cured  the  variances,  yet  the  plaintiff 
should  have  gone  on  and  assigned  a  breach  in  the  replication ;  for  as  it  now  stands, 
the  bond  is  not  forfeited,  unless  [299]  the  plaintiff  was  put  to  charges,  and  those 
charges  unpaid,  and  nothing  of  that  appears.  1  Saund.  102.  Yel.  78.  Salk.  138. 
Show.   140. 

Per  Curiam,  it  is  certain  that  the  identity  must  appear  to  us,  before  we  can  give 
judgment  against  the  defendant.  But  though  there  are  variances,  yet  the  averments 
(which  are  consistent  with  the  record)  have  sufficiently  solved  them.  It  would  have 
been  improper  to  have  averred  the  identity  of  the  conviction,  and  so  have  sent  that 
to  a  jury,  especially  when  it  is  consequentially  determined  by  the  other  averments,  as 
it  would  have  been  if  the  defendant  had  taken  issue  upon  them.  Then  as  to  the 
objection  for  want  of  a  breach  in  the  replication  ;  certainly  there  was  no  occasion 
for  that,  because  the  defendant  has  not  made  his  case  upon  the  performance  of  the 
condition,  but  upon  a  collateral  point  by  way  of  excuse,  which  admits  a  non-perform- 
ance;  and  it  has  been  often  resolved,  that  where  the  defendant  pleads  matter  of 
excuse,  which  admits  a  non-performance,  it  is  enough  for  the  plaintiff  in  his  replica- 
tion to  meet  the  plea,  and  falsify  the  excuse,  except  in  one  instance  (which  stands 
upon  a  particular  reason)  and  that  is  the  case  of  an  award,  where  it  has  been  held 
indeed  that  upon  nul  agard  fait  pleaded,  the  plaintiff  must  not  only  reply  and  set 
out  an  award,  but  he  must  go  farther  and  assign  a  breach,  that  it  may  appear  to  be 
in  a  good  part  of  the  award  ;  for  since  it  has  been  held  that  an  award  may  be  good 
for  part  and  void  for  the  rest,  it  is  necessary  to  shew  a  breach  of  a  good  part,  or 
otherwise  the  plaintiff  has  no  cause  of  action,  for  the  bare  finding  there  is  an  award 
will  not  intitle  the  plaintiff  to  recover  (1).  Besides  this,  payment  of  the  costs  goes 
in  defeasance  of  the  bond,  and  should  have  been  shewn  by  the  defendant,  being  for 
his  benefit.  Or  if  the  replication  had  been  ill,  yet  the  plea  is  so  too,  for  it  is  not 
ad  idem,  the  condition  being  for  killing  a  deer,  and  the  plea  a  red  deer,  and  then 
the  declaration  must  stand  (2)  and  the  plaintiff  have  judgment. 

(1)  Attorney-General  v.  Elliston,  ante,  191. 

(2)  Anon.  2  Wils.  150,  post,  303. 
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DoMiNUS  Rex  vers.  Nicholson  &  Al'. 

Informations  are  granted  for  usurping  a  power  wliich  was  no  prior  franchise 

of  the  Crown. 

By  a  private  Act  of  Parliament  for  enlarging  and  regulating  the  port  of  White- 
haven several  persons  are  appointed  trustees,  and  a  power  is  given  to  them  of  electing 
others  upon  vacancies  by  death  or  otherwise.  The  defendants  take  upon  them  to  act 
as  trustees  without  such  an  election  as  the  statute  requires :  and  upon  a  motion  for 
an  information  in  nature  of  a  quo  warranto  against  them,  it  was  objected  by  the 
counsel  for  the  defendants,  that  the  Court  never  grants  these  informations,  but  in 
cases  where  there  is  an  usurpation  upon  some  franchise  of  the  Crown,  whereas  in  [300] 
this  case  the  King  alone  could  not  grant  such  powers  as  are  exercised  by  the 
trustees ;  the  consequence  of  which  is,  that  this  authority  was  no  prior  franchise  of 
the  Crown. 

To  this  it  was  answered  and  resolved  by  the  Court,  that  the  rule  was  laid  down 
too  general,  for  that  informations  have  been  constantly  granted,  where  any  new  juris- 
diction or  a  publick  trust  is  exercised  without  authority  (1).  That  this  case  came  even 
within  the  defendant's  own  rule,  for  all  havens  belong  originally  to  the  Crown.  The 
publick  trade  and  revenue  are  much  concerned  in  the  regulations  of  ports ;  and  there 
being  a  particular  method  of  election  required,  we  will  always  keep  people  up  to  that 
method ;  and  rather  than  suffer  them  to  vary  from  it,  we  have  construed  corporations 
to  be  absolutely  dissolved.     An  information  was  granted. 

(1)  Rex  V.  Boyles,  post,  836. 

Between  the  Parishes  of  Albrighton  and  Skipton. 
Order. 

Upon  appeal  from  an  order  of  removal  made  by  two  justices  (quorum  unus)  the 
sessions,  reciting  that  they  had  perused  the  charter  of  Albrighton,  and  it  not  appearing 
thereby  that  the  two  justices  were  either  of  them  of  the  quorum,  therefore  they 
quashed  the  order  of  removal. 

Per  Curiam,  the  order  of  sessions  must  be  quashed  ;  not  for  want  of  any  power  in 
the  sessions  to  look  into  the  jurisdiction  of  the  two  justices,  for  that  they  certainly 
have  (1) ;  but  because  that  want  of  jurisdiction  is  not  sufficiently  alleged  ;  since  they 
might  have  a  jurisdiction,  though  it  did  not  appear  upon  the  charter  of  Albrighton. 
The  sessions  should  have  said  in  general,  that  it  appeared  to  them,  that  the  two 
justices  were  neither  of  them  of  the  quorum,  and  that  would  have  been  good  cause 
to  quash  the  order  of  the  two  justices  (2). 

(1)  Vide  Ilex  v.  Inhabitants  of  Stotfold,  4  Term  Rep.  601.     Nol.  Rep.  72,  S.  C. 

(2)  Vide  26  Geo.  2,  c.  27,  &  7  Geo.  3,  c.  21.     1  Black.  Com.  351. 

Davila  vers.  Herring. 

Costs. 

Upon  trial  of  the  issue  a  case  was  made  and  afterwards  argued  in  Court,  but  the 
fact  not  being  sufficiently  stated,  so  as  the  Court  could  give  judgment  according  to 
the  justice  of  the  cause,  it  was  recommended  to  the  parties,  and  accordingly  they 
agreed,  to  go  to  a  new  trial ;  where  the  plaintiff  was  non-suited.  And  now  the 
question  was  about  the  costs,  whether  the  Master  should  tax  the  common  costs  of  a 
nonsuit,  or  take  into  his  consideration  all  the  former  proceedings.  And  upon  motion 
for  the  Court's  direction  to  the  Master  it  was  ordered,  that  he  should  tax  the  defendant 
his  costs  upon  the  whole,  as  well  with  relation  to  the  first  trial  as  the  last  (1). 

(1)  But  in  Hankeij  v.  Smith,  where  a  cause  was  sent  to  a  new  trial  on  account  of 
the  imperfectness  of  the  special  case  reserved,  and  nothing  was  said  about  the  costs 
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of  the  first  trial,  it  was  held,  that  the  party  succeeding  on  the  second  trial  was  not 
entitled  to  the  costs  of  the  first.  3  Term  Rep.  507.  For  it  is  within  the  rule  in  B.  R. 
that  where  in  the  rule  for  a  new  trial  nothing  is  said  about  the  costs  of  the  first 
trial,  abiding  the  event  of  the  second,  although  the  same  party  succeeds  in  the  second, 
yet  he  shall  not  have  the  costs  of  the  first.  Mason  v.  Skurray,  Doug.  437.  Schalbred 
V.  Nuti,  ib.  n.  101,  438.  In  C.  B.  where  the  rule  is  silent  as  to  costs,  or  the  two 
verdicts  are  in  favour  of  the  same  paity,  he  is  allowed  the  costs  of  the  first  trial. 
Parker  v.  IFells,  H.  Black.  Rep.  639,  n.  (b.).  But  it  is  otherwise  where  the  verdicts 
are  different  ways.     Trelawney  v.  Thomas,  ib.  641. 

[301]     Winter  vers.  Lightbound. 
If  the  plaintiff  be  hung  up  a  year  by  injunction,  he  must  have  a  scire  facias  (1). 

The  plaintiff  obtained  judgment  of  Michaelmas  term  generally,  but  was  stopped 
from  taking  out  execution  by  an  injunction  out  of  Chancery ;  which  being  afterwards 
dissolved,  he  takes  out  execution  teste  the  last  day  of  the  subsequent  Michaelmas  term  ; 
and  whether  he  could  do  it  in  this  case  without  a  scire  facias  was  the  question. 

And  the  whole  Court  held  the  execution  irregular,  as  taken  out  after  the  year ; 
for  the  judgment  being  general  has  relation  to  the  first  day  of  the  term,  and  so  there 
is  all  Michaelmas  term  over  and  above  a  year.  And  they  said  the  Statute  of  Westm.  2, 
which  is  infra  annum,  must  be  computed  by  calendar  months,  and  not  by  terms  ;  for 
it  was  insisted,  that  taking  one  term  inclusive  and  the  other  exclusive,  there  was  but 
four  terms. 

It  being  thus  determined,  that  the  plaintiff  was  without  the  year  ;  the  next 
question  was  quid  operatur  by  the  injunction?  Which  was  compared  to  a  writ  of 
error,  and  there  it  has  been  often  resolved,  that  though  the  party  be  hung  up  never 
so  many  years  by  a  writ  of  error,  yet  there  may  be  execution  sued  out  immediately 
upon  affirmance  without  a  scire  facias.  But  the  Court  said,  there  was  a  great  differ- 
ence between  the  case  of  a  writ  of  error  and  an  injunction  ;  the  former  being  a  judicial 
proceeding  appearing  to  them  upon  record,  whereas  an  injunction  is  not  a  matter  of 
record  so  that  the  Court  can  take  notice  of  it  (2). 

(1)  See  Michel  v.  Cue,  et  Ux.,  2  Burr.  660,  contra. 

(2)  Vide  Hayes  v.  Riley,  Doug.  71. 


Anderson  vers.  Coxeter. 

What  is  a  good  ground  to  set  aside  awards,  and  to  what  awards  the  statute  extends. 

Per  Curiam  :  The  9th  and  10th  W.  3,  c.  15,  which  limits  the  time  of  complaining 
against  awards  to  the  last  day  of  next  term  (1),  extends  not  to  such  as  are  made  in 
pursuance  of  a  rule  of  Nisi  Prius,  but  only  where  the  submission  is  by  obligation  :  and 
nothing  is  a  ground  within  that  statute  for  us  to  set  aside  an  award,  but  manifest 
corruption  in  the  arbitrators.  We  will  not  unravel  the  matter,  and  examine  into  the 
justice  and  reasonableness  of  what  is  awarded  (2). 

(1)  Freame  v.  Pinneger,  Cowp.  23.     Zachary  v.  Shepherd,  2  Term  Rep.  781. 

(2)  Hutchins  v.  Hutching,  And.  297. 

[302]    DoMiNUS  Rex  vers.  Leonard. 

Curia  de  Banco  nostro,  when  the  King  speaks,  signifies  the  King's  Bench. 

To  an  indictment  for  high  treason  he  had  pleade<l  not  guilty  ;  but  having  after- 
wards procured  the  King's  pardon,  he  was  brought  to  the  Bar,  and  by  consent  of 
Mr.  Attorney  he  waived  his  former  plea,  and  confessed  the  indictment :  and  being 
then  asked,  what  he  had  to  .say  against  the  Court's  proceeding  to  sentence,  he  kneeled 
and  pleaded  the  King's  pardon  under  the  Great  Seal,  which  was  delivered  into  Court, 
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and  read,  and  appeared  to  be  upon  condition  to  transport  himself,  and  to  give  such 
security  so  to  do,  qual'  Curia  de  Banco  nostro  dirigeret.  And  the  doubt  was,  whether 
the  King's  Bench  could  take  the  security  1  and  upon  consideration  it  was  held  they 
could  ;  for  this  description  was  not  confined  to  C.  B.  as  if  it  had  been  Curia  nostra 
de  Banco  ;  but  here  nostro  coming  after  Banco,  it  runs  in  English  the  Court  of  our 
Bench  ;  and  this  being  spoke  in  the  person  of  the  King,  it  amounts  to  calling  it  the 
King's  Bench.  And  Eyre  Justice,  cited  Articuli  Super  Chartas,  c.  5,  which  says,  Les 
Justices  de  son  Banke,  and  my  Lord  Coke  in  2  Inst.  554  says,  they  mean  the 
King's  Bench. 

Woodward  vers.  Robinson. 

If  the  plea  does  not  cover  the  whole,  and  the  parties  are  at  issue ;  yet  if  it  be  a  record 
of  the  same  term,  the  plaintiff  may  still  take  judgment. 

Case  upon  several  promises,  and  inter  alia  upon  a  note  for  651.  an  indebitatus 
assumpsit  for  361.  9s.  5d.  and  a  quantum  meruit-  for  carpenter's  work  and  materials, 
wherein  he  avers  he  deserved  361.  9s.  5d.  for  the  work,  and  the  like  sum  for  the 
materials. 

The  defendant,  as  to  the  count  upon  the  note,  pleads,  that  he  gave  a  bond  in 
satisfaction  of  the  said  601.  and  the  plaintiff  received  it  as  such.  And  as  to  the  .said 
several  sums  of  361.  9s.  5d.  and  361.  9s.  5d.  that  he  gave  a  note  for  so  much  in 
satisfaction,  and  upon  issues  tendred  the  defendant  demurs. 

Upon  standing  in  the  paper,  nobody  appeared  for  the  defendant ;  but  it  was 
observed  by  the  Court,  that  there  was  a  discontinuance.  And  at  another  day  Strange 
for  the  defendant  argued,  that  there  were  two  discontinuances.  1.  As  to  the  note 
for  651.  where  the  defendant  in  his  plea  has  artfully  dropped  51.  and  pleads  only  a 
satisfaction  for  601.  And  2,  in  the  plea  of  a  note  in  satisfaction,  which  covers  no  more 
than  two  several  sums  of  361.  9s.  5d.  whereas  there  are  three  such  sums  in  the 
declara-[303]-tion.  Pasch.  4  Geo.  Nichols  v.  Backhouse,  in  an  indebitatus  assumpsit,  the 
defendant  quoad  so  much  parcel  of  the  damages,  pleads  one  plea  ;  et  quoad  so  much, 
residuum,  pleads  another  ;  and  on  error,  when  it  stood  to  be  affirmed.  Eyre  Justice 
observed,  that  between  the  two  pleas  the  defendant  had  dropped  a  penny,  and  the 
Court  held  it  a  discontinuance.     So  is  Yelv.  5.     Carter  51. 

To  this  it  was  answered,  and  resolved  by  the  Court,  that  as  to  the  first  part  of  the 
objection,  there  was  no  discontinuance,  it  being  pleaded  quoad  the  whole  promise  ; 
and  though  it  be  in  law  only  an  answer  to  part,  and  by  that  means  a  naughty  plea, 
yet  it  will  not  make  a  discontinuance  ;  so  vice  versa,  if  it  be  pleaded  as  to  part, 
it  will  be  a  discontinuance,  though  in  law  it  is  an  answer  to  the  whole.  As  to  the 
other  point,  they  ail  held  it  a  discontinuance  ;  but  then  Eyre  Justice  observed,  that 
it  being  a  record  of  this  term,  the  plaintiff  might  yet  take  judgment  by  nihil  dicit  for 
so  much  as  is  uncovered  by  the  plea  ;  and  cited  two  instances  where  it  was  so  done, 
Vincent  v.  Prestmi,  Mich.  11  W.  3,  Rot.  183,  and  the  case  of  Marcas  v.  Johnson,  Hill. 
3  Ann.  Salk.   180. 

Whereupon  the  cause  was  adjourned,  to  give  the  plaintiff  an  opportunity  to  set 
it  right,  which  he  did.  And  at  another  day.  Strange  for  the  defendant  argued,  that 
though  the  discontinuance  was  now  out  of  the  case,  yet  the  plaintiff  ought  not  to  have 
judgment,  because  by  his  replication  to  the  first  part  of  the  plea  he  has  offered  an 
immaterial  issue  :  the  declaration  being  upon  a  note  for  651.  the  issue  offered  is, 
whether  any  bond  was  given  in  satisfaction  of  a  note  for  601.  And  he  cited  Hob.  113, 
Kent  v.  Hall,  where  in  debt  upon  a  bond  for  101.  10s.  the  defendant  pleads  payment 
of  the  101.  secundum  formam  conditionis,  upoh  which  they  were  at  issue,  and  found 
for  the  plaintiff :  but  a  repleader  awarded,  for  that  the  issue  was  not  ad  idem.  And 
he  likened  it  to  the  case  of  Merri  v.  Jocelyn  (a),  where  in  debt  upon  a  bond  the 
defendant  pleaded  payment  before  the  day,  and  found  for  the  plaintiff:  but  reversed 
upon  error,  because  the  issue  did  not  leave  room  enough  for  the  jury  to  find  an 
absolute  breach  of  the  condition.  And  so  it  was  held  in  two  cases  in  C.  B.  Pasch. 
5  Ann.  Steele  v.  Manhy,  Idem  v.  Hill. 
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Per  Curiam  :  The  replication  is  certainly  naught,  but  then  so  is  the  plea,  and  the 
first  fault  being  there,  the  declaration  must  stand,  and  the  plaintiff  have  judgment. 

(a)  10  Mod.  r47.     Sed  vide  post,  622,  954. 

[304]    Moody  vers.  Thur.ston. 

Practice. 

Access  was  granted  to  the  books  of  the  commissioners  for  stating  and  determining 
the  debts  of  the  army,  at  the  prayer  of  the  defendant,  being  an  officer's  widow  (1). 

(1)  Vide  Rex  v.  The  Fraternity  of  Hostmen,  in  Newcastle,  post,  1223,  and  the  cases 
cited  in  the  note. 

Bellamy  vers.  Barker. 

Words  nient  actionable. 

After  verdict  pro  quer'  for  these  words,  "  Your  father  was  a  horse-stealing  rogue, 
and  you  are  a  great  rogue,"  the  judgment  was  arrested,  because  not  actionable  (1). 

(1)  Vide  Jones  v.  Hearne,  2  Wils.  87,  and  the  authorities  cited  1  Com.  Dig.  tit. 
Action  for  Defamation  (F.  7),  268. 

Archer  vers.  Frowde. 
A  general  admission  of  prochein  amy  is  sufficient. 

Error  of  a  judgment  in  C.  B.  in  trespass  and  assault  by  one  infant  against  another ; 
verdict  pro  quer' :  and  assigned  for  error,  that  whereas  the  plaintiff  had  appeared  to 
prosecute  this  suit  by  one  Isaac  Knight  her  next  friend,  as  one  specially  assigned  by 
the  Court,  yet  the  said  Isaac  Knight  was  never  so  assigned,  nor  does  any  such 
admission  appear  upon  record.     In  nullo  est  erratum  pleaded. 

Strange  pro  quer'  in  errore  argued,  that  the  defendant  having  come  in  gratis,  and 
pleaded  in  nullo  est  erratum,  had  thereby  taken  away  the  necessity  of  the  plaintiff's 
procuring  the  return  of  a  certiorari  to  verify  the  error,  for  now  the  fact  is  admitted, 
and  put  in  judgment  of  the  Court,  whether  upon  that  state  of  the  case  there  be  error 
in  point  of  law  or  not. 

Though  there  is  a  verdict  in  this  case  for  the  plaintiff,  yet  the  matter  assigned  for 
error  is  such  as  at  common  law  would  have  vitiated  the  judgment.  In  the  case  of  a 
person  of  full  age  want  of  warrant  of  attorney  was  always  held  to  be  error,  till  the 
32  H.  8,  and  then  surely  the  want  of  an  admission  of  a  prochein  amy  is  much  more 
so,  because  according  to  1  Roll.  Abr.  287,  A.  2,  and  many  other  books,  where  it  is 
said,  that  the  reason  why  an  infant  cannot  authorize  an  attorney  to  appear  for  him 
is,  because  he  is  not  supposed  to  be  capable  of  chusiiig  a  proper  person,  and  therefore 
(says  the  book)  he  shall  have  a  guardian  appointed,  against  whom  he  may  have 
an  easy  remedy  in  case  of  misbehaviour  :  but  before  he  can  sue  by  prochein  amy 
there  must  be  the  appointment  of  the  Court,  and  that  must  likewise  appear  upon 
record  ;  whereas  in  this  case  it  is  admitted  there  never  was  any  appointment  to  [305] 
prosecute  this  suit.  The  Statute  Westm.  2,  c.  1.5,  which  appoints  an  infant  to  sue 
by  prochein  amy  runs  in  omni  easu  quo  minores  infra  iBtatem  implacitare  possunt, 
concessum  est  quod  propinquiores  araici  adraittantur  ad  sequendum  pro  eis,  which 
in  2  Inst.  261,  is  taken  notice  of  to  be  thus  rendered  by  Fleta,  sequatur  unus  de 
propinquioribus  amicis  et  admittatur,  and  this  admission,  says  Coke,  must  be  by  order 
of  Court. 

As  this  is  an  error  at  common  law,  it  lies  upon  the  other  side  to  shew,  whether 
it  be  within  any  of  the  Statutes  of  Jeofails.  There  is  no  such  thing  mentioned  in 
any  of  them,  and  there  was  a  case,  which  is  a  tacit  admission,  that  it  is  not  within 
them,  and  that  was  Head  v.  Waldrm  (a)  in  B.  R.  Ilil.  6  W.  3,  Rot.  249.     Trespass  by 
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prochein  amy,  not  guilty  pleaded,  and  a  verdict  for  the  plaintiff:  the  same  error 
assigned  as  here,  and  upon  a  certiorari  returned,  that  there  was  no  admission,  in 
nullo  est  erratum  was  pleaded.  But  after  this  a  certiorari  was  awarded  ad  informau- 
dum  Conscicntiara  Curire  (which  need  not  have  been  if  the  verdict  had  helped  it) 
and  then  an  admission  was  returned,  and  the  judgment  affirmed. 

But  it  will  be  objected,  that  in  this  case  the  very  fact  of  our  assignment  of  errors 
appears  upon  view  of  the  whole  record  to  be  false ;  for  that  Isaac  Knight  is  returned 
at  the  head  of  the  record  to  have  been  admitted  to  prosecute  and  defend  all  suits  in 
C.  B.  on  behalf  of  the  infant. 

To  this  I  answer ;  that  the  admission  returned  is  not  such  an  one  as  we  have 
assigned  the  want  of  for  error,  which  is  an  admission  to  prosecute  in  this  particular 
cause  ;  and  I  have  an  affidavit  that  according  to  the  course  of  C.  B.  there  must  be  a 
separate  admission  in  every  cause  to  prosecute  or  defend  in  placito  priedicto,  and  such 
an  admission  it  is  that  is  wanting  in  this  case ;  so  that  to  say  here  is  a  general 
admission,  is  begging  the  question,  because  a  general  admission  is  not  sufficient. 

Indeed  in  this  Court  it  is  taken,  that  an  admission  of  a  guardian  to  appear  in  one 
cause  will  serve  for  others,  but  that  depends  upon  the  particular  practice  of  this  Court, 
that  one  in  custody  at  the  suit  of  A.  is  bound  to  answer  all  other  suits  against  him  of 
the  same  term,  without  a  distinct  process  to  bring  him  in.  But  still  in  suits  by  an 
infant  (which  must  be  by  several  processes)  there  must  be  separate  admissions,  for 
the  reason  fails  which  supports  the  contrary  practice  in  suits  against  an  infant.  And 
agreeable  to  this  is  the  entry  East.  396  a.  Concessum  est  quod  W.  B.  sequatur  pro 
J.  C.  qui  infra  a3tatem  est,  versus  H.  E.  de  placito  ter-[306]-r8e  ;  and  the  admission 
returned  upon  the  second  certiorari  in  Read  v.  JFaldron  was  particular,  to  prosecute 
that  suit. 

At  common  law,  before  the  statute  which  enabled  men  to  make  attornies,  all 
parties  appeared  secundum  exigentiam  brevis  in  proper  person,  unless  where  they 
purchased  the  King's  writ  of  dedimus,  and  that  always  recited  the  pendency  of  such 
a  particular  cause  :  and  in  the  case  of  an  infant,  Register  172  a.  93  b.  27  b.  there  are 
writs  to  the  Justices  of  C.  B.  signifying  that  such  a  person  is  deputed  to  sue 
for  the  infant,  and  so  requiring  them  to  admit  him ;  and  these  recite  a  suit 
depending  between  A.  plaintiff  and  B.  defendant  de  placito  transgressionis,  or  as  the 
case  is. 

Wearg  contra.  In  nullo  est  erratum  confesses  no  errors  which  are  improperly 
alleged,  but  as  to  such  it  serves  for  a  demurrer,  and  that  we  say  is  this  case,  for  the 
error  assigned  is  contrary  to  the  record,  which  runs,  et  unde  eadem  Susanna  quaj 
infra  ffitat'  21  annorum  exist'  per  Isaacum  Knight  proximum  amicum  suam  per  curiam 
domini  Regis  de  Banco  nunc  hie  specialiter  admissum  existentem  queritur,  &c.  Cro. 
Eliz.  655.  Held  that  you  cannot  assign  for  error,  that  there  was  no  such  attorney  as 
the  defendant  has  appeared  by,  because  it  is  contrary  to  the  record,  which  calls  him 
his  attorney. 

As  to  the  practice,  I  am  told  that  when  this  general  admission  was  entered,  it  was 
objected  to  by  my  client,  and  the  officer  of  C.  B.  informed  him  it  must  be  so. 

But  if  it  should  be  error  at  common  law,  yet  it  will  be  cured  by  18  Eliz.  which 
helps  want  of  warrant  of  attorney  ;  and  this  is  a  case  within  the  same  reason. 

Strange  replied.  There  are  no  general  words  in  18  Eliz.  and  to  say  it  shall  extend 
to  cases  of  the  like  nature  will  be  making  that  statute  entirely  useless,  for  the  32  H.  8, 
c.  30,  had  before  helped  want  of  a  warrant  of  the  party  against  whom  the  issue  was 
tried,  but  went  no  farther;  and  then  the  making  the  subsequent  statute  to  extend  to 
the  warrant  of  the  other  party,  shews  the  judgment  of  the  Legislature,  that  similar 
cases  were  not  within  the  former  provision  ;  and  it  is  stronger  too,  because  in  the 
32  Hen.  8,  there  are  general  words. 

The  recital  in  the  declaration  can  never  be  set  up  against  the  admission  returned 
at  the  head  of  the  recoid,  which  is,  concessum  est  that  Knight  be  admitted  tam  ad 
prosequendum  quara  ad  defendendum  all  suits  by  and  against  the  infant.  In  Read  v. 
JFaldron  there  was  the  same  recital  (prout  per  roll,  which  was  brought  into  Court  and 
inspected). 

[307]  Curia.  The  practice  of  this  Court  warrants  a  general  admission,  and  there 
is  no  inconvenience  in  it :  it  amounts  to  the  same  thing,  whether  the  admission  be 
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general  or  particular,  and  no  reason  can  be  given  why  it  should  not  be  one  way  as 
well  as  the  other.     The  judgment  of  C.  B.  was  affirmed. 

(a)  Comb.  330,  S.  C.     Vide  post,  440,  765,  907. 


Brocas  versus  The  Mayor  and  Aldermen  of  the  City  of  London. 
The  Court  never  orders  a  poll  to  be  produced  without  a  particular  reason. 

The  plaintiff  moved  that  he  might  have  a  copy  of  the  poll,  and  that  Sir  John 
Ward,  who  as  mayor  presided  at  the  election,  might  produce  the  original  at  the  trial ; 
and  Serjeant  Cheshyre  pro  quer' cited  two  cases  and  produced  the  rules,  where  a  copy 
of  the  poll  was  ordered  to  be  given,  and  the  original  to  be  produced.  12  Ann.  Sir 
Peter  Delme's  case  (a),  and  Trin.  4  Geo.  Parminter's  case. 

Strange  contra.  As  to  a  copy  they  have  had  it  already  :  and  as  to  producing  the 
original,  we  take  that  to  be  an  extraordinary  attempt,  because  no  use  can  be  made  of 
the  original  which  they  will  not  have  the  same  advantage  of  from  a  copy.  Mich. 
5  Geo.  Bex  v.  Smith,  (on  consideration)  the  Court  declared,  that  where  things  are 
evidence  of  themselves,  as  corporation  books,  &c.  they  never  will  make  a  rule  to 
produce  the  original,  unless  it  appears  to  be  necessary  to  be  inspected  upon  account 
of  rasure  or  a  new  entry  ;  and  so  it  was  held  likewise  Mich,  4.  Geo.  The  Company  of 
Gunsmiths  versus  Turville.  In  Smith's  case  indeed  there  was  a  rule  on  a  justice  of  peace 
to  produce  an  examination,  but  that  was  upon  account  of  the  necessity  of  proving  the 
hand  of  the  party,  before  it  could  be  read  against  him  ;  and  in  that  case  the  Court 
was  so  tender,  that  they  would  not  oblige  the  justice  himself  to  attend,  but  pronounced 
the  rule,  not  quod  producat,  but  produei  faciat,  the  examination  at  the  trial. 

As  to  Delnie's  case,  I  observe  upon  the  rule,  that  it  was  made  without  any  affidavit ; 
from  whence  we  may  apprehend,  there  was  somewhat  of  a  consent  to  it :  but  as  to 
Parminter's  case,  I  remember  there  was  a  juggle  about  the  poll,  and  some  suspicion  of 
alterations,  so  great,  that  the  mayor  attended  here  a  whole  year  upon  an  attachment 
for  not  producing  it ;  and  that  was  the  particular  ground  upon  which  that  rule  was 
made. 

Per  Pratt  C.J.  We  never  order  the  original  to  be  produced,  where  the  copy  is 
evidence,  without  such  a  particular  foundation  as  has  been  mentioned  (1).  It  was 
denied  in  Sir  Gilbert  Heafh-[30S']-cote's  case,  and  I  remember  there  was  a  consent  in  the 
case  of  Delme. 

Eyre  J.  In  the  case  of  Marlborough  the  original  was  ordered  to  be  produced,  but 
then  it  was  upon  an  affidavit  of  a  rasure.  Et  per  Fortescue  J.  This  poll  is  either  a 
publick  thing,  like  corporation  books  ;  or  else  it  is  only  in  the  nature  of  the  officer's 
own  private  memorandum.  If  the  first,  then  a  copy  is  as  much  as  you  can  ask, 
without  some  particular  foundation.  If  it  be  only  of  a  private  nature,  then  you 
cannot  have  so  much  as  a  copy.     The  plaintiff  took  nothing  by  his  motion. 

(a)  10  Mod.  198,  but  not  S.  P. 

(1)  Vide  Edwards  v.  Fesei/,  B.  R.  temp.  Hardwicke  128.  Rex  v.  King,  2  Term 
Rep.  234.  In  what  cases  copies  of  originals,  whether  of  a  publick  or  a  private  nature 
shall  be  admitted  in  evidence.     Vide  Rex  v.  Gwtjn,  Mayor  of  Christ  Church,  post,  401. 


Anonymous. 

The  Court  will  not  turn  over  a  prisoner  till  officer  paid  for  bringing  him  up. 

A  prisoner  was  brought  up  from  Oxford  gaol  by  habeas  corpus,  in  order  to  be 
turned  over  to  the  King's  Bench  ;  but  the  Court  refused  to  do  it,  because  the  sheriff 
was  not  paid  the  charges  of  bringing  him  up,  and  so  he  was  remanded  (1). 

(1)  Vide  White  v.  Haugh,  post,  1262,  the  opinion  of  Foster  J. 
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DoMiNus  Rex  versus  Mackintosh. 

Person  committed  for  treason  done  in  Scotland,  not  within  the  Habeas  Corpus  Act. 

He  was  committed  for  treason  done  in  Scotland,  and  the  first  week  in  this  term 
applied  to  enter  bis  prayer  upon  the  Habeas  Corpus  Act.  Sed  per  Curiam,  we 
catniot  do  it,  for  that  prayer  is  only  in  order  to  be  tried,  and  we  cannot  try  a  treason 
committed  in  Scotland.  It  was  then  offered  by  the  counsel  for  the  defendant,  whether 
within  the  equity  of  that  statute  (since  there  could  be  no  application  elsewhere)  the 
Court  would  not  enter  his  prayer,  and  bail  him  at  the  end  of  the  terra,  in  case  he  is 
not  before  that  time  sent  to  Scotland.  Sed  non  prajvaluit.  Hil.  sequente,  there  being 
nothing  done,  be  moved  to  be  bailed,  but  denied  (1).  And  Pas.  sequente  the  Attorney 
General  consented  to  his  discharge. 

(1)  Rex  V.  Leonard,  ante,  142. 

Leighton  versus  Leighton. 

Voidable  act  evidence.     2  Bro.  Par.  Ca.  217.     2  Eq.  Ca.  Ab.  523. 

Upon  a  trial  at  Bar  the  defendant  made  title  under  an  old  intail,  and  amongst 
other  things  offered  an  inquisition  post  mortem  in  25  H.  8,  whereby  it  was  found, 
that  the  deceased  tenant  was  seised  in  fee,  and  upon  traverse  of  this  it  went  down 
to  be  tried,  and  found  to  be  only  a  seisin  in  tail,  upon  which  [309]  judgment  was  given, 
and  an  amoveas  manus  issued.  This  was  objected  to  by  the  counsel  for  the  plaintiff, 
because  it  was  taken  and  tried  in  com'  Salop,  whereas  the  lands  lay  in  Wales,  and 
this  being  before  the  27  H.  8,  c.  26,  which  united  Wales  to  England,  was  coram  non 
judice,  and  a  mis-trial.  But  the  Court  ordered  it  to  be  read,  saying  it  was  not  void 
but  voidable,  and  cited  Murrey  and  Wise,  where  on  a  trial  at  Bar  depositions  irregularly 
taken  were  allowed  to  be  read  (1). 

(1)  Vide  Sacheverell  v.  Sacheverell,  ante,  35. 

DoMiNUS  Rex  versus  George. 

Exceptions  in  error  of  an  indictment. 

Error  of  an  indictment  at  sessions  for  a  misdemeanor,  whereof  the  defendant  was 
convicted,  and  it  was  reversed  for  three  exceptions:  1.  Because  it  was  ideo  veniat 
inde  jurata,  when  it  should  have  been  prseceptum  est  vicecomiti.  1  Sid.  364,  Rex  v. 
Knott.  2.  It  was  venerunt  the  jury  in  the  preterperfect,  instead  of  veniunt  in  the 
present  tense.  Trin.  2  Geo.  Rex  v.  I!arl.  3.  Quia  tam,  &c.  was  left  out  in  the  award 
of  the  venire,  which  is  an  essential  part.     Reg.  Jud.  76  a. 

Whithers  versus  Warner. 
The  Court  will  take  notice  that  London  is  a  city. 

Error  e  C.  B.  in  case  upon  several  promises,  demurrer  to  the  declaration,  and 
judicium  pro  querente,  and  want  of  an  original  and  warrants  of  attorney  assigned. 

Strange  pro  defendente  in  errore.  As  to  the  warrants  of  attorney,  the  plaintiff  has 
not  verified  that  error  by  the  return  of  a  certiorari,  so  we  have  entered  a  non  misit 
breve,  and  laid  that  matter  out  of  the  case. 

As  to  the  original,  I  apprehend  the  plaintiff  has  not  verified  his  error  in  the 
manner  he  has  alleged  it,  which  can  only  be  done  by  one  of  these  two  ways,  either  by 
the  other  party's  coming  in  and  confessing  it,  or  by  his  own  procuring  the  return  of 
a  certiorari,  that  there  is  no  original  in  the  cause  :  here  is  no  confession  of  the  error, 
and  therefore  the  question  will  be  upon  the  return  of  the  certiorari,  whether  by  that 
return  the  plaintiff  in  error  has  so  far  established  the  truth  of  his  assignment  of  errors, 
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as  to  be  intitled  to  have  this  judgment  reversed.  And  I  take  it  he  has  not  done  so 
in  this  case,  for  the  action  being  laid  in  London,  therefore  the  certiorari  commands 
the  custos  brevium  of  C.  B.  Quod  scrutatis  brevibus  originalibus  de  prcedicta  Curia 
de  Banco,  de  London,  termino  Pas.  anno  5  of  the  King,  he  should  certify  to  the  Court, 
■what  he  found  about  it.  To  this  the  custos  [310]  brevium  returns,  quod  scrutatis 
brevibus  originalibus  ipsius  domini  Regis  Civitatis  suae  London,  non  habetur  aliquod 
breve  originate  Civitatis  London  de  praidicto  termino  in  his  custody  :  all  which  may 
be  true,  and  yet  there  may  be  an  original  to  warrant  the  judgment,  directed  (as  all 
other  writs  are)  Vicecomitibus  London  only  :  and  therefore  the  command  being  to 
search  for  a  writ  directed  Vic.  London  ;  and  the  return  being  that  there  is  none 
directed  Vic.  Civitatis  London  ;  that  amounts  to  no  more  than  if  he  said,  I  am  it  is 
true  ordered  to  search  the  files  of  writs  in  London,  but  instead  of  that  I  have  perused 
all  the  writs  of  the  City  of  London,  and  find  none  between  these  parties ;  or  in  other 
words,  I  cannot  find  an  original  directed,  as  never  any  original  in  the  world  was  ever 
made. 

As  they  who  procure  this  return  are  labouring  to  reverse  a  judgment,  I  apprehend 
the  Court  will  hold  a  stricter  hand  over  them,  than  they  would  do  if  it  were  in  order 
to  an  affirmance  :  and  the  Court  is  always  very  e.Kact  in  making  the  plaintiff  in  error 
verify  his  errors  in  the  manner  he  has  alleged  them.  There  was  the  case  of  Lord 
Peterbarough  v.  Atkins  in  the  Exchequer  Chamber  in  Trin.  5  Geo.  where  we  had 
assigned  several  matters  of  error,  and  in  order  to  verify  them  we  prayed  a  certiorari 
to  the  custos  brevium  of  the  Court  of  Exchequer ;  and  it  was  objected  of  the  other 
side,  that  this  was  no  prayer  of  a  certiorari,  there  being  no  such  officer  in  the  Court 
of  Exchequer ;  but  the  writ  ought  to  have  been  prayed  to  the  Barons :  I  was  counsel 
in  that  case,  and  I  did  offer  it  to  the  Court,  whether  they  would  not  take  the  words 
custodi  brevium  to  mean  any  person  who  had  the  custody  of  the  writs,  and  not  confine 
it  to  any  particular  person  as  an  officer  called  a  custos  brevium ;  but  the  Court  said 
they  would  construe  nothing  in  our  favour,  and  so  the  judgment  was  affirmed. 

As  to  the  variance  between  London  and  Civit.  London,  there  is  Bro.  Repleader  6, 
dett.  against  A.  B.  nuper  de  Bristol :  the  defendant  pleads,  that  the  day  of  the  writ 
purchased  he  was  commorant  at  Dale,  absque  hoc  that  he  ever  lived  apud  prfedictam 
villara  Bristol ;  and  found  for  the  defendant :  but  a  repleader  awarded,  for  that  the 
writ  was  Bristol  and  not  villa  Bristol,  and  yet  there  was  the  word  predict,  to  tie  it 
up  to  what  went  before,  which  is  wanting  in  our  case. 

And  as  to  what  may  be  said,  that  every  body  knows  that  London  and  the  City  of 
London  are  synonymous  expressions  to  denote  the  same  place  :  to  this  I  answer, 
L  That  taking  this  return  as  a  matter  of  fact,  then  though  London  and  the  City  of 
London  are  one  and  the  same ;  yet  in  point  of  fact  a  writ  directed  Vic.  London  is  not 
a  writ  directed  Vic.  Civit.  London.  '2.  In  the  next  place,  to  take  it  as  a  matter  of 
law,  it  is  to  be  considered  how  this  certiorari  [311]  and  return  are  possible  to  be 
reconciled  ;  and  I  can  see  but  one  way  to  do  it,  viz.  by  the  Court's  taking  notice 
judicially,  that  London  is  a  city,  which  I  apprehend  they  never  will  do. 

It  is  true,  and  therefore  I  must  admit,  that  the  Court  will  take  notice  of  counties, 
for  they  are  to  be  considered  as  part  of  the  common  law,  delivered  down  to  us  from 
time  immemorial:  but  then  in  relation  to  cities,  the  applying  the  rule,  quod  ubi  est 
eadera  ratio,  ibi  idem  jus,  is  (as  I  apprehend)  begging  the  question,  for  I  must  insist 
that  the  same  reason  does  not  extend  to  both  cases. 

Every  city  must  be  so,  either  by  charter,  or  prescription  ;  and  therefore  to  say  the 
Court  will  take  notice  of  cities,  is  to  say  the  Court  will  take  notice  of  charters  and 
prescriptions,  which  is  a  notion  I  believe  was  nevei-  advanced,  otherwise  than  as  now 
by  way  of  consequence. 

If  they  take  notice  of  charters,  there  will  be  the  same  reason  to  take  notice  of  the 
nature  of  every  incorporation  ;  and  when  that  is  done,  I  much  question  whether  the 
same  reason  will  not  introduce  all  the  by-laws  and  customs  of  particular  places  into 
the  judicial  knowledge  of  the  Court,  which  would  be  the  absurdest  attempt  imaginable. 
In  the  case  of  Argi/le  v.  Hun/  in  B.  R.  Trin.  5  Geo.  after  sentence  the  defendant  came 
for  a  prohibition,  alleging  that  it  appeared  upon  the  face  of  the  libel,  that  the  word 
whore  was  spoken  in  London  :  but  the  custom  of  London  did  not  appear,  and  they 
could  not  go  out  of  the  libel  after  sentence  for  a  ground  for  a  prohibition ;  and  there- 
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fore  the  Court  did  declare,  that  they  could  not  judicially  take  notice  of  it,  and  that 
though  they  had  such  a  private  knowledge  of  it  as  not  to  put  the  party  to  produce 
an  affidavit  in  every  case  ;  yet  they  could  not  proceed  in  any  case  without  proof  of 
the  custom,  if  the  plaintiff  below  thought  fit  to  insist  upon  it.  And  to  this  I  may 
add  the  constant  form  of  pleading,  which  is  setting  out  at  first,  quod  Civitas  London 
est  antiqua  civitas,  not  to  mention  the  innumeral)le  authorities  which  require  all 
inferior  jurisdictions  (of  which  London  is  one)  to  set  out  quo  jure  their  Courts  are 
held,  in  all  cases  where  the  point  immediately  concerns  themselves. 

For  any  thing  appearing  upon  this  record  London  may  as  well  be  a  ville  as  a  city  ; 
and  though  I  can  cite  no  cases  where  the  Court  has  said  they  will  not  take  notice  of 
cities,  yet  I  rely  upon  this  as  a  strong  argument  it  was  never  so  much  as  thought  they 
would,  till  the  other  side  produce  authorities  to  shew  they  will.  In  the  case  of  The 
King  v.  Clerk,  5  Mod.  162.  Salk.  349,  Holt  C.J.  put  the  case  of  a  nonconformist 
living  in  a  borough  that  sent  members  to  Parliament  contrary  to  17  Car.  2,  c.  2,  and 
he  [312]  was  discharged,  because  not  averred  in  the  return,  that  London  sent  members 
to  Parliament,  for  the  Court  could  not  take  notice  of  it. 

But  further  :  when  this  return  comes  to  be  narrowly  considered,  it  will  appear  to 
be  in  a  manner  insensible.  The  words  are,  non  habetur  aliquid  breve  originale  Civitat. 
London,  which  in  English  will  run,  that  there  is  no  original  of  or  belonging  to  the 
City  of  London  ;  whereas  the  writ  in  this  cause  can  belong  to  no  body  but  the 
plaintiff.  And  how  then  can  it  be  said  to  be  a  verifying  the  error,  when  he  is  com- 
manded to  send  up  the  writ  which  the  plaintiff  purchased  to  found  the  jurisdiction 
of  C.  B.  for  him  to  say  he  has  not  the  writ  which  belongs  to  the  City  of  London. 

Since  therefore  the  judgment  may  not  be  erroneous,  the  Court  will  take  it  to  be 
right ;  and  we  had  no  occasion  to  allege  diminution,  and  put  ourselves  to  the  charge 
of  fetching  up  the  right  original,  when  there  is  nothing  appearing  upon  this  record  to 
obstruct  our  having  the  judgment  affirmed. 

Wearg  contra.  This  being  a  matter  of  form  must  be  governed  by  the  practice,  and 
it  is  the  constant  form  which  the  custos  brevium  uses.  It  is  agreed,  that  the  Court 
will  take  notice  of  counties ;  and  then  London  being  a  county,  you  will  take  notice  of 
that  too.  If  there  had  been  a  county  called  London,  and  a  city  called  London  ;  as 
Oxford  and  Gloucester,  and  others ;  there  might  be  some  colour  of  objection  upon 
account  of  the  uncertainty.  But  in  this  record  it  appears,  London  is  a  city,  for  the 
writ  of  inquiry  is  executed  apud  Guildhall  Civit.  London.  A  writ  may  be  said  to  be 
of,  or  belonging  to  London,  without  a  necessary  implication  that  London  is  the  owner 
of  it. 

C.  J.  We  ought  to  support  this  judgment  if  we  can  :  the  error  assigned  is  so  much 
against  the  honour  of  the  Court  of  C.  B.  by  supposing  them  to  usurp  a  jurisdiction, 
and  proceed  without  authority,  that  I  must  have  the  clearest  proof  in  the  world,  before 
I  can  declare  they  have  done  so  :  and  I  will  intend  there  is  an  original,  till  it  appears 
impossible  there  should  be  one.  To  maintain  this  return,  and  set  aside  the  judgment, 
we  are  to  be  led  out  of  the  record,  and  take  notice  that  London  is  a  city  :  and  if  the 
Court  would  not  do  it  in  the  case  in  Bro.  to  support  a  verdict,  I  am  sure  there  is  no 
reason  we  should  do  it  where  the  consequence  is  to  overthrow  the  proceedings  :  though 
London  is  a  county,  yet  it  may  not  be  a  city,  as  is  the  case  of  Poole  and  Haverfordwest. 

Eyre  J.  (absente  Powys).  The  case  in  Bro.  is  not  law.  2  Cro.  263.  Hob.  6. 
I  am  afraid  this  form  has  been  too  often  used,  [313]  to  be  now  set  aside.  Cro.  El.  489. 
Norwich  and  the  county  of  Norwich  were  taken  to  be  the  same.     Ibid.  866. 

Forteseue  J.  We  take  notice  of  publick  Acts  of  Parliament,  and  in  many  of  them 
London  is  called  a  city  :  we  take  notice  what  is  couched  under  an  &c.  in  the  award 
of  a  venire,  and  when  an  avowant  speaks  of  the  locus  in  quo,  &c.  we  know  what 
he  means. 

Adjournatur.  And  this  term  Powys  J.  being  also  in  Court,  the  Chief  Justice  and 
the  rest  were  of  opinion,  that  they  must  take  notice  that  London  was  a  city,  it  being 
mentioned  to  be  so  in  several  Acts  of  Parliament ;  and  therefore  held  the  error  to  be 
verified,  and  the  judgment  of  C.  B.  was  reversed. 
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Hackett  vers.  Marshal. 

Adding  a  capiatur  where  none  lies,  is  aided  after  a  verdict. 

On  error  from  Ireland,  it  was  objected,  that  the  defendant  was  an  infant,  and 
therefore  there  ought  not  to  have  been  a  capiatur.  To  which  it  was  answered,  and 
resolved  by  the  Court,  that  there  being  a  verdict  in  the  case,  and  the  statute  16  &  17 
Car.  2,  c.  8,  here,  being  enacted  in  Ireland  by  17  &  18  Car.  2,  c.  12,  the  fault  was 
cured ;  although  the  adding  a  capiatur  where  neither  that  or  a  misericordia  lies,  is 
not  expressly  mentioned,  but  only  the  putting  one  for  another,  or  omitting  either 
of  them,  it  being  a  matter  of  like  nature  not  against  the  right  of  the  matter  of  the 
suit,  or  whereby  the  issue  or  trial  are  altered.  And  the  judgment  was  affirmed. 
Strange  pro  defendente  in  errore. 


[314]    Trinity  Term,  6  Georgii  Regis.    In  B.  R. 

Sir  John  Pratt,  Knt.,  Lord  Chief  Justice.  Sir  Littleton  Powys,  Knt.,  Sir  Robert 
Eyre,  Knt.,  Sir  John  Fortescue  Aland,  Knt.,  Justices.  Sir  Robert  Raymond,  Knt., 
Attorney  General.     Sir  Philip  Yorke,  Knt.,  Solicitor  General. 

DoMiNUS  Rex  vers.  Inhabitantes  de  Telscombe. 

Contributory  order  must  be  to  raise  a  certain  sum. 

Per  Curiam,  the  order  for  the  contributory  parish  to  make  a  rate  at  6d.  in  the 
pound  is  ill  for  incertainty :  it  should  have  been,  to  raise  such  a  certain  sum. 
Quashed. 

Barber  vers.  Boulton. 

Where  the  charter  appoints  the  election  of  a  mayor  to  be  out  of  the  body  at  large,  it 
may  be  restrained  by  a  by-law  to  a  select  number  (1).     4  Co.  77  b.     Salk.  190. 

Upon  non  fuit  electus  returned  to  a  mandamus  for  swearing  the  plaintiff  into  the 
office  of  mayor  of  the  borough  of  Macclesfield,  wherein  the  jury  found  a  long  special 
verdict,  the  case  was  no  more  than  this.  By  the  charter  the  mayor  is  to  be  chosen 
by  the  capital  burgesses  out  of  the  capital  burgesses,  who  are  twenty-four.  The 
usage  for  fifty  years  has  been,  that  the  common  burgesses  have  put  five  of  the  capital 
burgesses  in  nomination,  out  of  which  five  the  capital  burgesses  have  chosen  one  to 
be  mayor :  and  this  the  jury  find  was  according  to  a  by-[315]-law  not  now  extant  in 
writing,  and  that  there  are  no  footsteps  before  these  fifty  years  of  any  election  in  any 
other  manner. 

At  the  charter  day  the  common  burgesses  met  and  put  eight  capital  burgesses  in 
nomination,  whereof  the  plaintiff  was  one,  and  he  had  the  majority  of  the  capital 
burgesses  for  electing  him  to  be  mayor. 

It  being  agreed  that  this  election  was  not  according  to  the  usage,  the  counsel 
for  the  plaintiff  insisted,  that  it  was  an  unreasonable  usage,  for  here  the  common 
burgesses  who  have  no  right  in  the  election  under  the  charter,  have  it  in  their  power 
to  dissolve  the  corporation  by  their  neglecting  to  return  five  ;  or  if  it  were  good,  yet 
it  can  only  have  allowance  in  cases  where  they  do  nominate,  and  if  they  do  not, 
then  the  capital  burgesses  may  make  the  election  under  the  charter  out  of  the  whole 
body. 

Per  Curiam,  this  is  a  good  usage,  being  to  avoid  popular  confusion  :  but  here 
the  election  pursues  neither  the  charter  nor  the  by-law.  It  is  not  under  the  charter, 
for  that  says  it  must  be  out  of  the  capital  burgesses  at  large,  and  here  they  confined 
themselves  to  eight ;  nor  is  it  according  to  the  usage,  because  more  than  five  were 
nominated,  which  brings  in  all  the  confusion  that  was  designed  to  be  avoided  by  that 
provision.     Judicium  pro  defendente. 
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(1)  It  is  now  settled  that  the  number  of  the  electors  may  be  restrained  by  a 
by-law  :  but  it  cannot  strike  oft'  an  integral  part  of  them  ;  neither  can  it  narrow  the 
number  of  the  persons  out  of  whom  the  election  is  to  be  made.  Per  Lord  Mansfield, 
3  Burr.  1833,  and  Per  Wilraot  J.  ib.  1838,  cites  Rex  v.  Philips,  Junr.,  Mayor  of 
Carmarthen,  Trin.  22  &  23  Geo.  2,  B.  R.  See  also  Lee  v.  Wallis,  27  January,  1756, 
B.  R.  cited  ib.  1833,  n. 

Anonymous. 

Sessions  may  dismiss  an  appeal  for  want  of  such  notice  as  their  practice  requires. 

Mandamus  to  the  sessions,  to  proceed  on  an  appeal  ;  they  return  that  the  appeal 
was  dismissed  for  want  of  six  days  notice,  which  by  a  former  order  they  had  appointed 
to  be  given  of  every  appeal.  Seijeatit  Whitaker  said,  they  should  have  adjourned  it, 
and  not  dismissed  it.  Sed  per  Curiam,  the  return  was  allowed,  for  they  are  the 
properest  Judges  of  a  point  of  practice  at  the  sessions ;  and  all  Courts  must  have 
stated  rules  to  go  by  (1). 

(1)  By  9  Geo.  1,  c.  7,  s.  8,  unless  reasonable  notice  is  given,  the  justices  shall 
adjourn  the  appeal  to  the  next  Quarter  Sessions  ;  but  if  they  are  of  opinion  that  the 
appellant  might  have  given  sufficient  notice  to  enable  the  appeal  to  be  tried  at  that 
sessions,  they  may  refuse  to  receive  and  respite  the  hearing  to  the  next.  Rex  v. 
Justices  of  North  Riding  of  Yorkshire,  3  Term  Rep.  150. 

DoMiNUS  Rex  vers.  Inhabitantes  de  Stroud. 

Order  for  repair  of  high  ways  must  shew  the  statute  labour  not  sufficient. 

An  order  for  imposing  a  rate  towards  the  repairs  of  the  high-ways  was  quashed 
for  two  exceptions:  1.  Because  it  did  not  appear  but  that  the  statute  labour  was 
sufficient.  And  2.  Because  only  the  occupiers  of  land  are  charged,  whereas  others 
are  equally  liable. 

[316J    DoMiNUS  Rex  vers.  Baker. 

In  convictions  ill  for  the  witness  to  swear  the  defendant  is  guilty  generally. 

11  Mod.  235. 

Conviction  for  taking  pilchards,  contra  formam  statuti,  quashed,  because  the 
witness  swears  generally,  that  the  defendant  is  guilty  of  the  premisses,  and  that  is 
taking  upon  himself  to  swear  the  law(l). 

(1)  Rex  V.  Harriot,  ante,  66. 

DoMiNus  Rex  vers.  Tilly. 
Informer  no  witness,  where  intitled  to  part  of  the  penalty. 

A  conviction  for  deer-stealing  quashed,  because  the  same  person  is  both  informer 
and  witness,  and  is  intitled  to  a  part  of  the  penalty  (1). 

(1)  Regina  v.  Cobbold,  Gilb.  Rep.  in  B.  R.  111.  Regina  v.  Shipley,  cited  ib.  113. 
Regina  v.  Cooper,  12  Vin.  13,  pi.  43.  Rex  v.  Stone,  2  Ld.  Raym.  1545.  Rex  v.  Piercy, 
Andr.  18.  Rex  v.  Blaney,  ib.  240.  Rex  v.  Collins,  cited  Cas.  temp.  Hard.  176,  S.  P. 
Jennings  v.  Hankeys,  3  Mod.  114,  contra. 

Ingoldsby  vers.  Martin. 

Pas.  6  Geo.  Rot.  104. 

Earl  a  sufficient  description,  though  the  Christian  name  is  mistaken. 

In  error  of  a  judgment  by  default,  want  of  an  original  was  assigned,  and  a 
certiorari  returned,  that  there  was  none :  upon  which  the  defendant  in  error  comes 
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and  alledges  diminution,  and  brings  up  an  original  of  the  term  in  the  placita,  and 
then  pleads  in  nuUo  est  erratum. 

Strange  pro  querents  in  errors,  excepted  to  the  second  certiorari  and  return,  that 
it  had  not  falsified  the  error  assigned,  it  being  an  improper  return,  for  that  the  writ 
was  directed  to  Henry  Earl  of  Litchfield,  custos  brevium  de  C  B.  and  the  return  is 
made  by  George  Henry  Earl  of  Litchfield,  who  is  a  different  person  :  and  it  will  be 
no  answer  to  say  he  calls  himself  the  custos  brevium  infranominat',  for  that  was  the 
general  answer  offered  to  the  exception  taken  in  *  Nidton  v.  Crow  and  several  other 
cases,  where  the  writ  was  directed  to  Sir  Thomas  Trevor,  Knt,  and  returned  by 
Thomas  Lord  Trevor;  and  it  was  again  relied  upon  in  the  case  of  The  Archbishop  of 
Dublin  and  The  Dean  of  Dublin,  Mich.  5  Geo.  where  the  writ  was  Whitchett  and  the 
record  Whitched  :  and  the  Court  held  it  was  not  reconciled  by  the  averment  of  his 
being  Chief  Justice  (1). 

Sed  per  Curiam,  there  can  be  but  one  Earl  of  Litchfield,  and  therefore  according 
to  1  Inst.  3  a.  a  variance  of  the  Christian  name  is  not  material. 

Then  it  was  moved  to  quash  the  writ  of  error,  which  was,  inter  Jacobum  Martin 
nuper  de  Westm'  in  com'  Middlesex  gen',  and  [317]  the  record  is  only  nuper  de  Westm' 
gen'.  So  the  excess  lies  in  the  description,  and  not  in  the  record,  which  difference  has 
been  often  taken  and  allowed,  particularly  in  the  case  of  Ashton  v.  Lncan,  where  the 
writ  had  the  word  junior,  which  was  not  in  the  record. 

Ssd  per  Curiam,  there  is  Middlesex  in  the  margin,  and  so  it  is  well  enough. 
Judgment  affirmed. 

*  Gilb.  Cas.  104.     10  Mod.  283.     See  Gilb.  Cas.  9L 
(1)  Vide  Sullivan  v.  Seagrave,  post,  696,  contra. 

Jernegan  versus  Harrison. 
Duplicity. 

Debt  upon  a  bond  :  the  defendant  prays  oyer  of  the  condition,  which  appears  to 
be  for  the  payment  of  money  on  the  23d  of  March,  and  then  pleads  payment  on  the 
22d  of  March  in  the  condition  mentioned. 

The  plaintiff  replies,  that  he  did  not  pay  the  money  either  on  the  22d  or  the  23d, 
or  at  any  time  after  making  the  bond.     And  the  defendant  demurs  for  duplicity. 

Strange  pro  defendente  would  have  argued  against  the  replication.  Sed  per  Curiam, 
you  need  not  labour  that,  for  it  is  certainly  ill,  but  then  so  is  their  plea,  and  the 
declaration  must  stand  ;  for  if  the  plaintiff  had  gone  to  issue  upon  the  plea,  the  verdict 
must  have  been  set  aside,  as  in  the  case  of  Merril  v.  Jocelyn,  10  Mod.  147. 

As  to  this.  Strange  took  a  difference  between  this  and  the  common  plea  of  payment 
before  the  day  :  he  admitted  it  ought  to  have  been  pleaded  by  way  of  accord  and 
satisfaction.  5  Co.  117.  But  as  it  was,  he  said  the  plaintiff  might  have  taken  a  safe 
issue  by  non  solvit  modo  et  forma ;  for  the  payment  is  pleaded  absolutely,  and  the 
time  introduced  under  a  scilicet,  and  then  modo  et  forma  would  not  make  it  parcel  of 
the  issue.     But  the  plaintiff  had  judgment  (1). 

(1)  Vide  Holmes  v.  Brokel,  2  Cro.  434.  Anon.  3  Geo.  3,  1  Wils.  150.  Martin  v. 
PritcJiard,  8  Mod.  345,  post,  622.  Fletcher  v.  Hennington,  2  Burr.  944.  1  Black.  Kep. 
210.     Vide  contra  post,  994. 

Shadford  versus  Houstoun. 
Costs  for  not  executing  inquiry. 

The  Court  ordered  costs  for  not  going  on  to  execute  a  writ  of  inquiry,  as  they 
used  to  do  for  not  going  on  to  trial  (1). 

(1)  Rochley  v. ,  3  Keb.  729,  in  B.  E.     Zoxich  v.  Bell,  Barnes  118.     Co.  Ca. 

of  Prac.  in  G.  P.  86.  Prac.  Reg.  448,  S.  C.  Jeffs  v.  Slater,  Barnes  123,  in  C.  B.  are 
contra.  But  the  practice  is  now  settled  according  to  this  case.  Sutton  v.  Bryan,  post, 
728,  and  Cobb  and  Kingsmill  cited  ib.  in  B.  R.  Kettle  v.  Bromsall,  Barnes  230.  S.  P. 
in  C.  B.  Burt.  Pract.  Excheq.  253. 
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[318]    Thornby  vers.  Fleetwood  et  Al'. 

Int.  C.  B.  de  Triii.  9  Anna,  Rot.  1842. 

[S.  C.  affirmed,  5  Bro.  P.  C.  (2nd  ed.)  374.     Referred  to,  Crosier  v.  Crosier,  1843. 

3  Dr.  &  Warr.  364.] 

Of  the  effect  and  consequence  of  a  foreign  education  in  a  Popish  seminary  (1). 
10  Mod.  113,  356,  406.  2  Bro.  Par.  Ca.  203.  Com.  207.  11  Mod.  355,  S.  C. 
cited  in  Andrews  104. 


Pedigree. 

Tho.  Ld. 

Gerard 

ob.  1617. 


Gilbert 
ob.  1623. 


Dutton 
ob.  1640. 


Charles 

ob.  1667. 

made  the 

settlement. 

I 
Digby 

ob.  1684. 

I 

Eliz. 

Dutchess 

Hamilton. 


Alice  ux. 
Rog.  Owen. 


Thomas 
Owen. 


Rog.  Owen 
living. 


John 
ob.  1673. 


Richard 
ob.  1679. 


Cha.        Will.       Philip 
ob.  sine    ob.  sine     living, 
prole.       prole. 


Joseph       Frances 
ob.  sine       ux.  def. 
prole.      Fleetwood. 


Upon  not  guilty  in  ejectment  for  lands  in  the  county  of  Stafford  on  the  demise  of 
the  most  noble  James  Duke  of  Hamilton  and  Brandon  and  Elizabeth  his  wife,  on  a 
trial  at  Bar  in  the  Court  of  Common  Fleas,  the  jury  find  this  special  verdict. 

That  Thomas  Lord  Gerard  had  two  sons,  Gilbert  and  John,  and  died  1617.  That 
Gilbert  (the  elder)  had  issue  Dutton  and  Alice,  and  died  1623.  That  Dutton  had 
issue  Charles,  who  had  issue  Digby,  who  had  issue  Elizabeth  now  Dutchess  of 
Hamilton,  lessor  of  the  plaintiff.  That  Alice  the  daughter  of  Gilbert  married  Roger 
Owen,  Esquire,  and  had  issue  Thomas,  who  had  issue  Roger  Owen,  now  living.  That 
John,  the  younger  son  of  Thomas  and  brother  of  Gilbert,  had  issue  Richard,  who  had 
issue  Charles,  William,  Philip,  Joseph,  and  Frances  wife  of  the  defendant  Fleetwood. 
[319]  This  being  the  pedigree,  they  further  find,  that  Charles  the  son  of  Dutton,  being 
then  Baron  of  Gerards-Bromley,  and  seised  in  fee  of  the  premisses  in  question,  by  lease 
and  release  dated  28  and  29  November  12  Car.  2,  conveyed  the  same  to  trustees  to 
the  following  uses.  As  to  part  of  the  lands  to  the  use  of  himself  and  the  Lady  Jane 
Digby  his  intended  wife,  for  their  joint  lives  and  the  survivor  of  them ;  remainder  to 
the  first  and  every  other  son  and  sons  of  that  marriage  in  tail  male,  remainder  to  the 
heirs  male  of  the  body  of  Charles,  remainder  to  the  heirs  male  of  the  body  of  Thomas 
first  Lord  Gerard,  great-grandfather  of  Lord  Charles ;  remainder  to  the  right  heirs  of 
Lord  Charles.     And  as  to  the  residue  of  the  lands  not  in  jointure,  to  the  use  of  Lord 
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Charles  for  life,  remainder  to  the  first  and  every  other  son  and  sons  of  that  marriage 
in  tail  male,  with  the  like  remainders  over  as  before.  That  the  marriage  soon  after 
took  effect,  and  Lord  Charles  and  Lady  Jane,  by  virtue  of  the  said  deed  of  release  and 
the  Statute  for  Transferring  Uses  into  Possession,  being  jointly  seised  of  part  of  the 
premisses,  and  Lord  Charles  sole  seised  of  the  residue  for  life,  had  issue  Digby  their 
only  son  :  and  afterwards  Lord  Charles  died,  and  Lady  Jane  survived,  and  became 
sole  seised  of  her  part.  That  Digby  entered  into  the  residue  of  the  lands  not  in 
jointure,  and  was  thereof  seised  prout  lex  postulat,  and  also  of  the  jointure  lands 
iti  remainder  expectant  upon  the  death  of  Lady  Jane ;  and  being  so  seised,  died 
8  November  1684,  leaving  issue  Elizabeth,  now  Dutchess  of  Hamilton,  his  only 
daughter  and  heir.  That  John  the  younger  son  of  Thomas,  and  Richard  the  son  of 
John,  died  in  the  life-time  of  Digby ;  and  Richard  left  issue  Charles,  William,  Philip, 
Joseph,  and  Frances  wife  of  the  defendant  Fleetwood.  That  Charles  the  son  of 
Richard,  as  Baron  of  Gerards-Bromley  and  heir  male  of  the  body  of  Thomas,  entered 
into  the  lands  whereof  Digby  died  seised,  and  was  thereof  seised  prout  lex  postulat, 
and  also  of  the  jointure  lands  in  remainder  expectant  upon  the  death  of  Lady  Jane. 
But  the  jury  further  finds  that  Charles,  William,  and  Philip,  sons  of  the  said  Richard, 
in  the  life-time  of  Richard  and  Digby,  1676,  (being  then  infants  under  the  govern- 
ment of  their  father,  and  he  being  then  a  subject  of  King  Charles  the  Second,  and 
under  his  obedience  in  the  kingdom  of  England)  by  the  said  Richard  their  father  were 
sent,  did  proceed,  go  and  pass  out  of  the  said  kingdom  of  England  into  parts  beyond 
the  seas,  out  of  the  obedience  of  the  said  King,  viz.  to  St.  Omers,  and  at  and  in  a 
Popish  seminary  or  college  of  Jesuits,  under  the  obedience  of  the  King  of  Spain  then 
being,  there  to  be  educated  in  the  Popish  religion  and  superstition  used  in  the  Church 
of  Rome  ;  and  did  there  reside  for  the  space  of  five  years  amongst  Jesuits  and  Papists, 
and  during  that  time  were  instructed  and  educated  in,  and  did  profess  that  religion. 
That  Charles  in  1681,  and  Philip  in  1693,  returned  into  England.  That  Charles, 
after  [320]  the  death  of  Digby,  22  May  1685,  granted  the  lands  to  Whitgrave  and 
Jervis,  and  their  heirs,  to  make  them  tenants  of  the  freehold  till  a  common  recovery 
vtfas  suffered,  which  was  accoidingly  had  and  suffered  Pasch.  1  Jac.  2,  to  the  use  of 
Charles  and  his  heirs.  And  then  Charles  in  consideration  of  10,0001.  portion  with 
Mary  his  intended  wife,  grants  the  same  lands  to  uses  which  by  the  death  of  Charles 
without  issue  of  that  marriage  are  all  extinct  except  a  rent-charge  of  10001.  per  annum 
to  Lady  Mary,  who  is  still  living.  That  27  October  1703,  Lady  Jane  died  seised  of 
the  jointure  lands,  and  Charles  entered  and  suffered  a  common  recovery,  to  the  use 
of  himself  in  fee.  That  William  and  Joseph,  sons  of  Richard,  died  without  issue  in 
the  life-time  of  Charles  their  brother.  That  Charles  always  from  his  going  beyond 
sea  to  the  time  of  his  death  was  and  continued  a  Papist,  and  died  21  April  1707, 
without  issue,  nor  was  his  wife  then  pregnant.  That  Philip,  brother  to  Charles,  is 
living,  and  heir  male  of  the  body  of  Thomas ;  and  always  from  his  going  beyond  sea 
was  and  did  continue  a  Papist,  and  is  so  now,  using  and  exercising  the  said  Popish 
religion.  That  Mary,  widow  of  the  second  Charles,  is  living.  That  Roger  Owen, 
Esquire,  grandson  of  Alice  the  daughter  of  Gilbert,  is  now  living,  and  the  next 
Protestant  of  kin  to  Philip  Gerard.  That  immediately  after  the  death  of  the  second 
Charles  Lord  Gerard,  the  defendants  Fleetwood  &  Al'  entered,  and  were  seised  prout 
lex  postulat'  upon  whose  possession  the  Duke  and  Dutchess  of  Hamilton,  in  right  of 
the  dutchess,  did  enter  and  were  seised  in  manner  aforesaid,  and  made  the  lease  to 
the  plaintiff,  who  entered,  and  was  possessed  till  ejected  by  the  defendants.  But 
whether,  upon  the  whole  matter,  the  re-entry  of  the  defendants  be  lawful  or  not,  the 
jury  pray  the  advice  of  the  Court:  et  si  pro  quer',  pro  quer';  et  si  pro  def,  pro  def. 

The  great  question  in  this  case  is,  whether  upon  this  state  of  the  fact,  the  statute 
of  1  Jac.  1,  e.  4,  will  have  wrought  such  a  disability,  upon  account  of  the  foreign  educa- 
tion of  Charles  and  Philip,  as  that  in  judgment  of  law  the  remainder  to  the  heirs  male 
of  the  body  of  Thomas,  the  common  ancestor,  (the  death  of  Digby  without  issue  male 
having  determined  all  the  former  limitations)  must  be  taken  to  be  spent,  so  as  to  let 
in  the  dutchess,  who  is  the  reversioner.  If  it  has,  then  it  is  with  the  plaintiff,  other- 
wise it  is  with  the  defendants. 

The  matter  in  law  upon  this  special  verdict  was  argued  three  several  times  at  the 
Bar  in  C.  B.  Trin.  11  Annw,  by  Serjeant  Hooper  for  the  plaintiff,  and  Serjeant  Pengelly 
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pro  def  ;  in  Mich,  following  by  Serjeant  Pratt  pro  quer',  and  Serjeant  Selby  pro  def; 
and  Hil.  .sequen'  by  Sir  Thomas  Powys  pro  quer',  and  Serjeant  Cheshyre  pro  def. 
But  the  same  persons  havint;  argued  it  again  in  B.  K.  upon  the  writ  of  error,  where 
the  matter  was  taken  up  [321]  more  at  large ;  I  shall  omit  the  arguments  they  made 
in  C.  B.  and  take  notice  only  of  the  resolution  of  the  Court,  which  was  delivered  by 
Lord  Trevor,  C.J.  Pasch.  12  Ann. 

Lord  Trevor,  after  stating  the  heads  of  the  special  verdict,  went  on  as  follows. 
The  plaintiff's  title  depends  upon  the  construction  of  the  several  Acts  of  Parliament  of 
1  Jac.  1,  c.  4.  3  Jac.  1,  c.  5,  and  3  Car.  1,  c.  2.  For  the  lessors  of  the  [)laintiff  must 
iutitle  themselves  to  the  lands  in  question  upon  some  disability  wrought  by  one  of 
those  statutes,  which  disability  must  enure  to  make  the  recovery  suffered  by  the 
second  Lord  Charles  to  be  void,  and  work  a  determination  of  the  precedent  estate-tail, 
or  at  least  a  present  cesser  of  it :  and  since  the  estate-tail  is  not  absolutely  deter- 
mined ;  as  it  is  not,  because  Philip  who  is  heir  in  tail  is  still  living,  and  may  have 
issue  who  may  be  inheritable  to  the  estate-tail ;  therefore  the  lessors,  who  claim  after 
that  estate  is  determined,  cannot  entitle  themselves  to  enter,  unless  some  or  one  of 
those  Acts  of  Parliament  give  a  title  to  them  so  to  do ;  for  if  those  recoveries  are 
good,  their  remainder  is  barred  ;  or  if  they  are  not  good,  yet  if  the  estate-tail  has  in 
judgment  of  law  continuance,  they  cannot  enter  by  virtue  of  that  remainder. 

The  only  Act  insisted  upon  by  the  counsel  for  the  plaintifT  is  the  Act  of  1  Jac. 
for  the  other  subsequent  Acts  cannot  intitle  them,  and  the  question  upon  them  is 
only  how  far  they  have  altered  the  Act  of  1  Jac.  Therefore  the  counsel  did  endeavour, 
with  a  great  deal  of  art  and  ingenuity,  to  shew,  that  the  Act  of  1  Jac.  had  so  far  dis- 
abled Lord  Charles  to  take  the  estate-tail  by  descent,  that  the  recovery  suffered  by 
him  was  void,  and  that  the  same  disability  being  still  upon  Philip,  and  there  being  no 
person  in  being  who  can  take  the  estate-tail,  they  must  be  intitled,  as  if  it  was  actually 
spent :  then  as  they  insisted,  that  this  Act  wrought  such  a  disability ;  so  they 
endeavoured  to  shew,  that  this  Act  is  still  in  force,  and  not  repealed,  or  any  wise 
altered  by  the  subsequent  Acts  of  3  Jac.  or  3  Car.  for  I  did  not  observe  they  insisted 
(nor  was  there  any  foundation  so  to  do)  that  either  of  those  two  later  Acts  could  give 
any  title  to  the  plaintiffs,  for  3  Jac.  gives  the  pernancy  of  the  profits,  in  cases  of  dis- 
abilities under  that  Act,  to  the  next  Protestant  of  kin  ;  and  the  Act  of  3  Car.  gives 
the  forfeiture  to  the  Crown  upon  conviction. 

So  that  this  case  will  depend  upon  two  things  to  consider,  I.  What  is  the  opera- 
tion and  effect  of  1  Jac.  admitting  it  still  in  force,  and  as  if  the  other  Acts  had  never 
been  made.  2.  How  [322]  far  that  Act  does  still  continue  in  force,  and  whether  it 
be  repealed  or  any  wise  altered  by  the  subsequent  Acts,  or  either  of  them. 

L  To  consider  what  construction  must  be  put  upon  the  Statute  of  1  Jac.  that 
Act  says,  "  If  any  person  shall  pass  or  go,  or  shall  send  or  cause  to  be  sent  any  child 
or  other  person  under  their  government,  into  any  parts  beyond  the  seas  out  of  the 
King's  obedience,  to  the  intent  to  enter  into  or  be  resident  in  any  college,  seminary 
or  house  of  Jesuits,  priests,  or  any  other  Popish  order,  profession,  or  calling  whatso- 
ever ;  every  person  so  sending  or  causing  to  be  sent  any  child  or  other  person  shall 
forfeit  1001.  And  every  such  person  so  passing  or  being  sent  beyond  seas  to  any  such 
intent  or  purpose  shall,  as  in  respect  of  him  or  herself  only,  and  not  to  or  in  respect 
of  any  of  his  heirs  or  posterity,  be  disabled  and  made  incapable  to  inherit,  purchase, 
take,  have,  or  enjoy,  any  manors,  lands,  &c." 

Then  there  is  a  proviso,  "  That  if  any  person  or  child  so  passing,  sent,  or  then 
being  beyond  seas  as  aforesaid,  should  after  become  conformable  and  obedient;  during 
such  time  as  they  shall  continue  in  such  conformity  and  obedience,  they  shall  be  freed 
and  discharged  of  every  such  disability  and  incapacity." 

I  would  observe  first,  as  this  Act  is  penned,  it  was  very  difficult  to  determine  what 
the  effect  of  this  clause  would  be,  and  what  would  be  the  consequence  of  that  dis- 
ability, and  who  should  have  the  lands  during  it;  for  in  these  particulars  the  Act  is 
silent,  therefore  these  things  must  be  left  to  the  construction  of  law,  because  there 
is  no  express  declaration  who  shall  have  the  lands  in  the  mean  time. 

The  counsel  for  the  plaintiff  have  endeavoured  to  construe  this  Act  in  such  a 
manner,  as  would  have  a  different  effect  upon  lands  that  were  descended  before  the 
disability  incurred ;  for  they  seem  to  admit,  that  if  lands  were  descended  to  any  one 
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that  did  afterwards  incur  this  disability,  it  would  disable  him  only  to  receive  the 
profits ;  but  they  said,  where  the  disability  is  precedent,  it  ought  to  be  construed  so 
as  to  prevent  any  descent. 

Now  I  would  observe,  that  this  would  be  a  pretty  extraordinary  construction, 
thus  to  distinguish  between  lauds  coming  before  the  disability  incurred,  and  all  those 
cases  that  may  happen  upon  this  Act :  for  though  this  construction  will  provide  for 
the  case  before  us,  yet  it  renders  the  Act  wholly  ineffectual  as  to  all  other  cases  that 
may  be  upon  it. 

[323]  Suppose  it  had  been  the  case  of  an  estate  in  fee,  that  was  to  descend  to  a 
person  disabled ;  according  to  this  construction  the  estate  could  never  descend  upon 
him  ;  who  then  shall  have  it?  It  cannot  be  pretended  his  next  heir  shall  enter  ia 
his  life-time,  for  he  is  not  heir  to  him,  he  cannot  claim  the  estate  till  his  death  :  the 
disability  is  only  personal,  and  the  Act  says  it  shall  not  prejudice  the  heir,  but  that 
after  the  death  of  the  ancestor  he  may  inherit,  but  it  does  not  say  he  shall  take  in  the 
life  of  the  ancestor.  So  that  if  this  be  the  construction,  there  is  no  body  to  take ; 
the  consequence  of  which  is,  that  the  disability  is  of  no  use,  for  though  the  party  be 
disabled,  yet  if  nobody  has  a  right  to  enter,  he  may  keep  it  himself,  since  nobody  else 
can  recover  it  against  him. 

This  would  be  the  case  upon  this  construction,  where  an  estate  in  fee  descended : 
then  put  the  case  of  an  estate  purchased  by  one  disabled  :  the  Act  disables  him  from 
purchasing,  but  no  body  will  say  but  that  the  estate  shall  vest  in  him,  so  that  his 
heir  may  claim  through  him.  An  heir  cannot  claim  through  a  purchaser,  if  the 
purchase  did  not  vest  in  him  ;  so  that  this  case  too  would  be  unprovided  for  upon  this 
construction,  for  the  heir  cannot  take  in  the  life  of  the  ancestor. 

This  was  compared  to  the  case  of  a  monk  or  a  person  professed,  but  they  are  not 
alike ;  for  there  the  disability  is  grounded  upon  the  maxim  in  law,  that  one  professed 
is  civilly  dead,  but  it  cannot  be  said  that  a  person  disabled  by  this  Act  is  dead  in  law, 
for  it  is  not  an  absolute  disability,  but  only  during  nonconformity.  As  to  the  case 
of  lands  descended  before  the  disability  incurred,  it  was  admitted,  that  the  estate  and 
interest  should  continue  in  him  ;  but  that  the  Act  is  to  have  this  eflfect,  to  disable  him 
to  take  the  profits;  and  if  in  that  case,  why  not  so  in  the  other? 

As  this  is  the  natural,  so  it  is  the  legal  construction  :  it  is  not  expressed,  who 
shall  have  the  land  ;  but  the  Act  having  inflicted  this  disability  for  a  publick  crime 
against  the  Government,  I  think  the  construction  of  law  is,  that  the  land  during  the 
disability  should  go  to  the  Crown.  Where  an  Act  inflicts  a  pecuniary  penalty,  or 
a  disability  ;  if  the  Parliament  doth  not  declare  who  shall  have  it,  the  Crown  must 
have  it ;  otherwise  the  Act  is  wholly  ineffectual  :  and  the  King  being  the  head  of  the 
Government,  all  penalties  for  publick  offences  go  to  him.  Indeed  where  a  particular 
person  has  a  private  injury,  the  law  may  give  him  the  penalty  by  way  of  recorapence  ; 
otherwise  the  Crown  has  the  forfeiture  ;  and  so  it  was  resolved  in  the  case  of  Wood- 
ward v.  Fox,  2  Vent.  269  (3  Lev.  289,  S.  C),  where  an  arch-deacon  sold  the  office  of 
register,  and  the  question  was,  who  should  have  the  for-[324]-feiture  ?  It  was 
adjudged,  that  the  Crown  should  have  it.  So  it  is  in  many  other  cases,  for  if  you 
do  not  give  the  forfeiture  to  the  Crown,  you  cannot  give  it  to  any  body  else  by 
implication  :  you  cannot  give  it  to  one  subject  more  than  another. 

And  as  the  matter  rested  on  the  Act  of  1  Jac.  as  it  was  doubtful  who  should  have 
the  benefit  of  the  disability,  so  it  was  more  doubtful  in  what  manner  the  Crown  should 
have  it,  whether  before  conviction  or  after ;  by  office  or  inquisition  ;  so  that  as  the 
forfeiture  was  uncertain,  the  method  was  also  uncertain  :  and  these  doubts  upon  the 
penning  of  the  Act  did  in  a  manner  render  it  inetfectual. 

But  however  this  might  stand  upon  the  Act  of  1  Jac.  if  that  was  the  only  Act, 
I  think  that  by  the  Act  of  3  Car.  it  is  explained  and  altered,  so  that  since  that  Act  it 
will  be  much  plainer  than  it  was.  But  before  I  consider  that  Act,  let  us  see  how  it 
stands  upon  3  Jac. 

Now  the  words  of  that  Act  are  to  this  purpose,  "that  if  the  children  of  any  sub- 
ject (not  being  soldiers,  mariners,  merchants,  &c.)  to  prevent  their  good  education  in 
England,  shall  be  sent  or  go  beyond  the  seas  without  licence,  every  such  child  or 
children  so  sent  shall  lake  no  benefit  by  any  gift,  conveyance,  descent,  devise,  or  other- 
wise, of  or  to  any  lands,  &c.  and  the  next  of  kin,  which  shall  be  no  Popish  recusant, 
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shall  have  and  enjoy  the  saiil  lands,  till  such  time  as  the  person  so  sent  shall  conform ; 
and  the  person  so  sending  shall  forfeit  lOOl." 

As  to  this  Act,  I  do  not  think  it  has  made  any  alteration  of  the  Act  of  1  Jac.  for 
it  seems  that  this  Act  was  made  for  another  purpose,  to  prevent  going  beyond  sea 
without  licence,  and  this  is  a  distinct  thing  from  what  the  former  Act  prohibited  ;  for 
by  this  Act,  if  they  had  a  licence,  they  incurred  none  of  the  penalties ;  but  if  they 
went  with  intent  to  be  Popishly  educated,  they  would  incur  all  the  penalties  of  1  Jac. 
This  Act  never  intended  to  repeal  1  Jac.  but  was  made  to  prevent  their  going  beyond 
sea  upon  any  pretence  whatsoever,  without  licence  ;  so  that  it  is  plain,  this  has  not 
altered  the  other  :  and  this  seems  to  be  an  answer  to  Trcdway's  case,  Hob.  73  (Jenk.  297. 
Ley.  59,  S.  C.)  for  that  was  founded  on  3  Jac.  and  the  offence  was  going  without 
licence,  and  it  doth  not  appear  she  went  with  an  intent  to  be  bred  up  in  a  Popish 
seminary,  though  it  appears  she  was  afterwards  a  nun  professed.  So  that  case  doth 
not  at  all  influence  this. 

The  next  thing  to  be  considered  is  the  Act  of  3  Car.  how  far  that  Act  has  either 
repealed,  altered,  explained  or  enlarged  the  Act  of  1  Jac.  and  in  order  to  form  a  right 
judgment  of  this  mat-[325]-ter,  all  the  parts  of  this  Act  are  to  be  considered,  and  com- 
pared with  the  provisions  in  1  Jac. 

The  title  of  this  Act  is,  "  To  Restrain  the  Passing  or  Sending  of  Any  to  be  Popishly 
Bred  beyond  the  Seas ; "  to  lay  a  further  restraint  on  that  great  inconvenience,  that 
was  found  to  grow  every  day,  notwithstanding  the  Act  of  1  Jac.  so  that  it  seems  to 
be  made  to  prevent  those  inconveniences,  by  some  provisions  that  were  not  made  in 
the  first  Act.  And  it  seems  that  this  Act  was  made  to  the  same  intent  and  purpose 
with  the  first. 

The  next  is  the  preamble.  "  Forasmuch  as  divers  ill  affected  persons  to  the  true 
religion  established  within  this  realm  have  sent  their  children  into  foreign  parts,  to  be 
bred  up  in  Popery,  notwithstanding  the  restraint  thereof  by  1  Jac."  Therefore  the 
first  enacting  clause  is,  that  that  statute  shall  be  put  in  due  execution  :  the  next 
enacting  clause  extends  to  all  the  cases  comprized  within  the  Act  of  1  Jac.  and  to 
several  that  are  not  within  that  Act.  For  1.  It  extends  to  persons  sent  into  any 
private  Popish  family  beyond  sea,  which  was  not  a  case  within  1  Jac.  that  extending 
only  to  some  publick  college  or  seminary.  2.  In  the  next  place  this  Act  extends  to 
the  sending  any  sum  of  money  for  the  maintenance  and  relief  of  any  such  child,  so 
sent  abroad,  or  under  colour  of  charity.  Then  it  inflicts  the  same  penalty  on  the 
person  sending  and  the  person  sent,  whereas  by  1  Jac.  the  person  sending  forfeits  only 
1001.  with  this  difference  between  the  sender  and  sent,  that  the  last  is  discharged  upon 
conformity,  but  there  is  no  provision  for  the  sender.  It  is  further  observable  that 
these  penalties  and  disabilities  are  only  upon  conviction. 

Now  the  penalties  here,  are  all  the  penalties  in  1  Jac.  and  some  more :  they  are 
not  capable  of  bringing  any  action  or  suit  at  law  or  in  equity,  nor  to  be  committee  of 
any  ward,  or  capable  of  any  legacy,  or  to  bear  any  office ;  none  of  which  were  in  the 
Act  of  1  Jac.  And  further  shall  lose  and  forfeit,  (in  the  same  words  as  1  Jac.)  and 
mentions  who  shall  take  the  advantage.  Those  are  the  same  penalties  with  respect 
to  the  person,  as  are  in  1  Jac.  but  it  was  not  said  who  shall  take  the  advantage  of 
them ;  therefore  this  Act  says,  he  shall  forfeit  to  the  Crown  upon  conviction  :  so  that 
this  Act  seems  to  be  made  as  a  further  and  clearer  provision  against  the  mischief,  to 
prevent  which  1  Jac.  was  made. 

Then  there  are  two  provisoes  in  this  Act  relating  to  conformity,  which  differ  from 
that  in  1  Jac.  First,  that  if  the  person  shall  conform  within  six  months  after  his 
return,  he  shall  not  incur  [326]  the  penalties ;  whereas  by  1  Jac.  he  was  to  be  dis- 
charged upon  conformity  at  any  time.  Then  the  other  proviso  is,  that  upon  con- 
formity at  any  time  he  shall  be  restored  to  his  land,  but  that  does  not  go  to  the  other 
disabilities  :  so  this  Act,  as  it  has  much  enforced  1  Jac.  so  it  goes  further,  and  has 
made  alterations  in  point  of  conformity. 

I  would  now  make  some  observations,  to  shew  that  this  Act  of  3  Car.  (though  it 
is  not  a  repeal  of  1  Jac.)  yet  it  has  enlarged,  explained  and  enforced  it,  so  that 
now  the  measure  of  the  disability  to  be  incurred  by  1  Jac.  is  to  be  governed  by 
3  Car. 

It  was  insisted  on  by  the  counsel  for  the  plaintiff  that  this  Act  of  3  Car.  should 
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not  be  construed  to  repeal  1  Jac.  because  the  first  clause  says,  that  Act  shall  be  put 
in  due  execution  :  I  do  not  think  it  is  a  repeal,  but  that  clause  coming  immediately 
after  the  preamble,  may  very  naturally  be  construed  to  be  put  in  to  shew,  that  though 
the  Act  was  altered  for  the  future,  yet  as  to  all  cases  and  offences  that  had  been  com- 
mitted against  that  Act  before  3  Car.  it  should  remain  in  force,  which  oBences  could 
not  be  punished  by  3  Car.  it  having  no  retrospect. 

In  the  next  place  I  would  observe,  that  this  Act  of  3  Car.  is  far  from  repealing 
1  Jac.  for  the  provisions  made  by  3  Car.  are  for  the  better  execution  of  1  Jac.  there- 
fore it  was  natural  enough  for  them,  at  the  time  when  they  were  making  provision 
for  the  better  execution  of  that  Act,  to  say,  it  shall  still  be  put  in  execution  ;  for  they 
were  providing  for  several  things  not  sufficiently  provided  for  before,  so  that  the 
putting  in  execution  this  Act  of  3  Car.  may  properly  be  said  to  be  putting  in  execu- 
tion the  Act  of  1  Jac.  for  it  has  strengthened  that  law,  by  appointing  to  whom  the 
forfeiture  shall  go,  and  in  what  manner  it  shall  be  taken  advantage  of  by  the  Crown, 
viz.  upon  conviction. 

It  must  be  admitted,  that  upon  1  Jac.  either  the  forfeiture  must  be  to  the  Crown 
by  implication,  and  then  3  Car.  only  expresses  what  was  implied  before.  Or  if  it 
should  not  receive  that  consti'uction,  then  it  must  be  agreed,  that  Act  would  be  defective 
in  most  cases  that  would  happen  upon  it,  and  the  person  disabled,  being  in  possession, 
must  hold  the  land,  because  no  body  could  make  a  title  against  him  :  I  say,  in  most 
cases ;  for  in  the  case  at  Bar,  the  counsel  insisted,  that  the  remainder-man  might 
enter,  as  if  the  estate-tail  were  spent ;  but  that  will  not  answer  all  the  other  cases  that 
may  be  upon  this  Act,  for  if  it  were  the  [327]  case  of  an  estate-tail  that  descended 
before  the  disability,  there  might  be  a  recovery  suflered  of  that,  and  the  estate  might 
be  barred.  In  case  of  an  inheritance  in  fee  descended,  either  before  or  after  the 
disability,  or  in  case  of  lands  purchased,  or  which  should  come  in  the  nature  of  a  pur- 
chase, there  would  be  no  body  intitled  to  the  lands  in  the  life-time  of  the  disabled 
person  ;  therefore  this  Act  of  3  Car.  seems  to  be  the  rule  by  which  the  disability  is  to 
be  governed,  and  it  shews  what  is  to  be  the  consequence  of  that  disability,  viz.  a 
forfeiture  to  the  Crown  upon  conviction. 

The  counsel  for  the  plaintiff  seem  to  allow,  that  3  Car.  should  have  an  effect  upon 
some  lands,  and  they  said  the  forfeitures  therein  mentioned  should  extend  to  lands 
that  were  descended  before  the  disability,  or  to  lands  which  were  purchased,  and  that 
these  might  be  forfeited  to  the  Crown  ;  but  that  it  should  not  extend  to  lands  that 
came  after  the  disability,  for  that  they  never  vested  in  him. 

But  as  to  this  I  would  give  this  answer.  I  think  upon  the  Act  of  1  Jac.  the  con- 
struction would  have  been  to  give  it  to  the  Crown  in  all  cases.  If  that  be  so,  it  will 
be  a  full  answer,  and  this  Act  of  3  Car.  will  be  only  explanatory  of  what  the  law  was 
before.  But  if  that  were  not  so  ;  if  it  did  not  go  to  the  Crown  by  1  Jac.  but  did 
enure  for  the  benefit  of  the  remainder-man  ;  yet  it  must  be  admitted,  that  this  point 
was  doubtful  at  that  time  when  3  Car.  was  made  :  it  was  a  point  that  had  never  been 
settled  ;  and  if  it  was  doubtful,  and  3  Car.  was  made  to  explain  those  doubts  ;  shall 
it  be  explicatory  only  of  some  things  that  were  doubtful,  and  not  of  all  that  were  so? 
especially  when  the  words  are  so  general,  that  they  may  extend  to  all  cases.  It  seems 
to  me,  that  this  Act  must  extend  to  all  those  doubts,  and  to  explain  the  former  Act 
so  far,  as  that  all  those  penalties  should  go  to  the  Crown  upon  conviction. 

Upon  the  whole  matter  :  If  this  case  depended  only  on  the  construction  of  1  Jac. 
and  there  had  been  no  other  law,  though  that  Act  had  not  expressed  that  the  for- 
feiture should  go  to  the  Crown,  yet  I  conceive,  the  disability  being  inflicted  for  a 
publick  crime,  the  forfeiture  must  enure  to  the  Crown  ;  or  if  it  did  not,  yet  it  could  not 
intitle  the  lessors  of  the  plaintiff  to  enter,  whilst  the  estate-tail  continues.  For  though 
there  is  a  personal  disability  in  Philip,  yet  it  is  but  personal,  and  the  estate-tail  must 
continue  for  the  benefit  of  the  issue.  If  he  had  issue  born,  no  body  could  pretend, 
that  the  plaintiff  could  enter;  and  though  he  has  not,  yet  he  may  have  issue. 

In  the  next  place  the  Act  of  1  Jac.  being  so  doubtfid  in  this  point,  who  should 
have  the  benefit  of  this  forfeiture,  the  Act  of  3  Car.  being  made  to  enforce  that  law, 
does  so  far  explain  it,  that  this  last  Act  is  the  measure  by  which  we  are  to  construe 
this  di.sability. 

[328]  Accordingly  judgment  was  given  for  the  defendants.     And   the   plaintiff 
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brought  a  writ  of  error  in  B.  R.  and  the  general  errors  assigned,  Hil.  1  Geo.  Rot.  56-t. 
And  Mich.  2  Geo.  it  was  argued  by  Mr.  Fortescue  for  the  plaintiff,  and  Serjeant 
Pengelly  for  the  defendant. 

Fortescue.  In  this  case  I  shall  make  three  points:  1.  Whether  the  recovery 
suflered  by  the  last  Lord  Charles  be  void,  as  suffered  by  one  who  was  out  of  possession, 
and  consequently  could  not  make  a  good  tenant  to  the  prajcipe?  2.  Whether  Philip's 
being  alive,  who  is  heir  male  of  the  body  of  Thomas  first  Lord  Gerard,  be  such  an 
impediment,  as  that  the  reversion  cannot  be  executed  in  the  lessor  of  the  plaintiff  as 
right  heir  of  the  first  Lord  Charles.  3.  Whether  the  Statute  of  3  Jac.  or  3  Car.  have 
altered  or  repealed  the  Act  of  1  Jac.  c.  4. 

The  first  point,  whether  the  recovery  be  good  or  not,  depends  solely  on  the  words 
of  1  Jac.  "That  every  person  so  passing,  &c.  shall  in  respect  of  him  or  herself  only, 
and  not  to  or  in  respect  of  any  of  his  heirs  or  posterity,  be  disabled  and  made 
incapable  to  inherit,  purchase,  take,  have  or  enjoy  any,  &c."  Therefore  Charles's 
being  out  of  the  realm  was  a  disability  in  him,  so  as  he  could  not  take  the  estate 
when  it  should  have  vested  in  him.  By  this  clause,  omitting  the  words  in  (in  respect 
of  himself  and  not  in  respect  of  his  heir)  the  Act  intended  that  the  offender  should 
take  nothing,  either  for  the  interest  of  himself,  or  any  other  ;  and  by  a  subsequent 
clause  all  estates  and  conveyances  made  to  such  person  or  to  his  use  are  void. 

There  is  a  difference  between  a  disability  by  Act  of  Parliament,  and  a  disability  at 
common  law ;  yet  considering  this  as  a  disability  at  common  law,  the  law  never 
throws  any  interest  upon  a  person  disabled.  If  an  alien  purchases  lands  to  him  and 
his  heirs,  albeit  he  can  have  no  heir ;  yet  he  is  of  capacity  to  take,  but  not  to  hold, 
for  upon  office  found,  the  King  shall  have  it.  If  a  man  be  attainted,  he  is  of  capacity 
to  purchase,  but  not  to  hold  ;  for  he  can  only  purchase  for  the  benefit  of  the  King; 
he  can  neither  have  an  heir  nor  be  heir  to  any  man,  for  by  the  attainder  his  blood 
is  corrupted.  I  Inst.  2  b.  8  a.  1  Vent.  417.  Now  though  an  alien  may  take  by 
purchase  by  his  own  contract  that  which  be  cannot  retain  against  the  King,  yet  the 
law  will  never  enable  him  by  act  of  his  own  to  transfer  by  hereditary  de-[329]  scent, 
or  take  by  act  in  law,  for  the  law,  quae  nihil  frustra,  will  not  give  an  inheritance  to 
one  who  cannot  keep  it. 

If  the  common  law  be  so,  that  an  estate  will  not  vest  in  a  person  disabled,  the 
case  at  Bar  is  much  stronger,  for  this  incapacity  is  by  Act  of  Parliament.  The  words 
are,  shall  be  disabled  and  made  incapable,  so  that  he  is  disabled  to  take,  either  for 
his  own  or  the  Crown's  benefit.  The  clause  as  to  the  heir  can  be  only  declaratory 
and  explanative,  for  words  affirmative  implying  a  new  law,  infer  a  negative,  for  the 
words  precedent  were  full  before,  he  shall  not  take,  that  is,  he  himself  in  his  own 
person  shall  not  take,  but  his  heir  shall.  The  reason  of  inserting  the  clause  therefore 
was  only  to  satisfy  the  scruples  of  the  ignorant  as  to  the  difference  between  a 
temporary  and  a  total  disability,  as  in  the  case  of  attainder,  though  the  difference 
may  be  well  known  amongst  lawyers.  Where  one  is  attainted  of  treason  or  felony, 
that  is  an  absolute  and  perpetual  disability  by  corruption  of  blood,  for  any  of  his 
posterity  to  claim  as  heir  to  him,  or  any  ancestor  paramount;  but  when  one  is  dis- 
abled by  Act  of  Parliament,  to  claim  any  estate  for  life,  that  is  a  personal  disability 
for  his  life  only,  and  his  heir  after  his  death  may  claim  as  heir  to  him  or  any  ancestor 
paramount.  1 1  Co.  Lord  Delaware's  case.  Where  Thomas  Delaware  petitioned  the 
Queen  for  his  place  in  the  House  of  Lords,  which  his  great-grandfather  had,  though 
William  his  father  was  disabled  by  Parliament,  3  E.  6,  during  his  life,  to  claim  any 
dignity  :  and  it  was  objected,  that  his  father  being  disabled  by  Act  of  Parliament, 
the  petitioner  could  not  convey  the  descent  to  himself  through  the  disabled  person  ; 
but  the  Judges  and  House  of  Lords  were  of  opinion,  that  he  might  claim  by  him, 
this  being  only  a  personal  temporary  disability,  which  differs  from  an  attainder. 

Though  nothing  vested  in  the  ancestor,  yet  the  heir  may  take.  The  clause  not 
in  respect  of  his  heirs  can  signify  nothing,  the  disability  extending  only  to  the 
recusant  himself :  it  is  not  during  life,  but  only  till  conformity.  This  case  being  a 
limitation  in  tail,  will  be  different  from  what  it  would  be  if  a  fee  was  limited,  for  the 
estate-tail  is  by  the  Statute  de  Donis,  and  the  issue  in  tail  cannot  be  disabled,  but 
must  take  by  the  statute.  Therefore  if  tenant  in  tail  is  attainted  of  felony,  and  has 
issue  and  dies,  although  by  the  attainder  the  blood  is  corrupted,  so  that  nothing  can 
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descend  to  his  heir ;  yet  the  issue  in  tail,  as  to  those  lands,  is  not  barred,  because  he 
is  inheritable  by  force  of  the  Statute  de  Donis,  but  the  wife  of  tenant  in  tail  shall 
lose  her  dower,  because  she  claims  by  the  common  law.  Lit.  §  746,  747.  In  this 
case  tenant  in  tail  himself  may  have  a  right  to  take,  that  so  it  may  descend,  to  enable 
the  issue  in  tail  to  inherit,  but  he  does  not  take  such  an  estate  as  that  he  shall  have 
power  to  alien.  A  feoffment  [330]  by  tenant  in  tail  gives  away  all  the  estate  tenant 
in  tail  had,  as  concerning  himself,  or  any  benefit  that  he  may  receive ;  but  for  the 
sake  of  his  issue,  and  him  in  reversion,  there  still  remains  in  him  a  right  of  that  intail 
by  force  of  the  statute.  And  by  that  right  the  tail  may  be  recovered  again,  as  by 
the  root  which  is  still  alive,  and  the  heir  shall  bring  a  formedon  in  descender,  and 
lay  in  his  count,  descendit  jus  from  that  ancestor  to  him  as  heir  per  formam  doni. 
Hob.  335,  337.  Eaym.  354.  2  Roll.  Rep.  418.  For  the  Statute  de  Donis  says,  that 
notwithstanding  an  alienation  by  tenant  in  tail,  the  land  shall  remain  to  his  issue, 
and  so  says  our  statute. 

It  may  be  objected  that  it  is  impossible  for  the  heir  to  take  unless  the  ancestor 
was  seised,  and  therefore  the  estate  must  vest  in  the  recusant.  To  this  I  answer, 
that  at  common  law  it  is  not  necessary,  that  the  ancestor  be  seised,  to  enable  the 
heir  to  claim  by  descent ;  for  the  rule  of  law  is,  that  where  the  ancestor  might  have 
taken  the  estate  and  been  seised,  there  the  heir  shall  inherit.  1  Co.  Shelley's  case. 
Nay  in  some  cases  the  heir  shall  take  by  descent,  although  the  ancestor  never  was 
or  could  be  seised  of  that  estate  ;  as  if  lands  be  given  to  A.  and  B.  for  their  joint  lives, 
remainder  to  the  right  heirs  of  him  that  dies  first;  A.  dies;  his  heir  shall  take  by 
descent,  and  yet  the  remainder  never  vested  during  the  life  of  A.     Co.  Litt.  378  b. 

But  even  admitting  that  this  Act  of  Parliament  cannot  have  this  construction, 
and  at  the  same  time  agree  with  all  the  strict  rules  of  the  common  law ;  yet  when  by 
an  Act  of  Parliament  estates  are  limited  for  particular  purposes,  the  validity  of  those 
limitations  must  not  be  measured  by  those  strict  rules,  for  it  is  supposed  the  Act  was 
made  purely  for  a  repeal  of  those  rules  or  maxims,  and  the  mechanick  rules  of  reason 
shall  not  obstruct  the  intent  of  the  Act,  for  the  statute  over-rules  all  private  rules  of 
law.  3  Co.  64  b.  6  Co.  40  b.  8  Co.  Prince's  case.  An  estate-tail  may  be  barred 
and  cease  for  a  time,  and  afterwards  revive  again  :  it  may  cease  as  to  one  person, 
and  be  in  force  as  to  another.  9  Co.  Beaumont's  case.  J.  B.  and  his  wife  were  tenants 
in  special  tail,  he  alone  levied  a  fine,  and  died  leaving  issue ;  during  the  life  of  J.  B. 
the  intail  was  barred,  and  nothing  was  left  but  a  possibility  to  the  feme ;  for  if  she 
survives,  she  shall  be  tenant  in  tail  as  before,  for  the  whole  tail  revives  and  is  restored 
to  her. 

An  estate-tail  may  in  itself  be  perfect  and  alienable,  and  yet  may  not  descend, 
though  there  be  issue  in  tail.  Archer's  case ;  and  Hob.  258.  An  estate-tail  may 
descend,  and  yet  it  cannot  be  aliened.  3  Co.  50.  It  may  be  full,  and  yet  cannot  be 
aliened  or  descend,  as  in  Beaumont's  case,  it  could  not  descend  to  the  [331]  issue  from 
the  mother  though  she  had  the  whole  estate-tail  in  her,  because  the  issue  was  barred 
before  by  the  fine  levied  by  the  father ;  and  it  could  not  be  aliened  by  the  wife, 
because  it  was  aliened  before  by  the  husband.  Hob.  257.  Though  those  points  are 
singularities,  and  contrary  to  the  known  rules  of  law,  yet  they  being  introduced  by 
statute,  must  not  be  carried  to  the  rules  of  law  as  to  their  standard.  The  rules  of 
law  as  to  inheritances  are  arbitrary,  and  do  not  depend  on  the  rules  of  reason ;  and 
that  is  the  reason  why  the  rules  of  law  vary  in  different  countries. 

Objection.  That  the  estate  must  vest  in  the  offender,  because  the  proviso  says, 
that  the  offender  conforming  shall  be  freed  and  discharged  of  all  and  every  such 
disability  and  incapacity  ;  and  there  being  no  clause  of  restitution,  the  party  con- 
forming would  have  no  benefit  of  his  conformity,  unless  the  estate  always  remained 
in  him. 

Answer.  This  objection  is  capable  of  the  former  answer ;  that  in  an  Act  of 
Parliament  enacting  such  things,  they  ought  not  to  be  impugned,  because  they  are 
inconsistent  with  the  rules  of  law.  But  this  admits  of  another  answer,  that  it  was 
not  the  meaning  of  the  Act,  that  the  party  conforming  should  be  restored  to  that 
estate  which  was  once  vested  in  the  next  Protestant;  but  the  meaning  of  it  was,  that 
he  should  from  thenceforwards  be  able  to  take  any  other  estate,  not  to  have  that 
estate  which  was  once  forfeited,  for  he  could  not  take  it  again  by  purchase  or  descent. 
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Such  a  construction  as  is  contended  for  on  the  other  side,  instead  of  weakening, 
would  very  ranch  encourage  Popery,  and  give  recusants  an  opportunity  to  play  the 
hypocrite ;  for  if  by  his  conformity  the  estate  should  be  revested  in  him,  he  would 
conform  outwardly,  go  to  church,  receive  the  sacrament,  and  be  obedient  to  the  laws 
for  awhile,  and  then  get  a  dispensation  and  reenter,  and  so  toties  quoties,  which 
would  be  to  evade  the  Act. 

The  preventing  our  youth  from  being  sent  into  Popish  seminaries,  to  suck  the 
poison  of  their  pernicious  principles,  and  stir  up  the  subjects  to  rebellions  and  tumults, 
is  the  greatest  bulwark  to  the  Protestant  religion.  The  taking  the  estate  by  the 
ancestor  for  the  benefit  of  the  heir,  as  is  contended  for  is  in  short  giving  the  recusant 
a  power  by  a  recovery  to  bar  his  heir,  and  dispose  of  it  as  he  pleases,  which  overthrows 
that  clause,  the  intention  of  which  was  to  preserve  the  estate  for  the  heir. 

2.  The  life  of  Philip  is  objected  to  be  an  impediment,  that  prevents  the  execution 
of  the  reversion,  for  whilst  he  lives  say  [332]  they,  the  estate-tail  continues.  But  I 
give  the  objection  this  answer.  That  Philip  can  take  nothing,  no  more  than  Charles 
did  :  the  rule  of  law  is,  that  where  any  limitation  is  to  a  person  not  in  esse  at  the 
time  the  estate  ought  to  vest,  the  estate  must  go  over  to  the  next  in  remainder. 
Hero  the  limitation  is  to  Philip  and  the  heirs  male  of  his  body,  but  when  that  limita- 
tion ought  to  take  effect,  he  is  incapacitated  to  take,  and  then  the  limitation  over  to 
the  lessors  must  take  effect  immediately.  Cro.  El.  422.  Devise  to  R.  in  tail,  and 
after  his  decease  without  issue  to  Edward  his  son  in  tail ;  R.  dies  leaving  issue,  living 
the  testator,  and  there  it  was  held,  that  Edward  should  have  the  estate  presently,  and 
not  wait  till  the  death  of  R.'s  issue.  2  Roll.  Abr.  415,  C.  6.  Devise  to  one  for  life 
who  is  a  monk,  remainder  over  is  good.  If  a  man  dies  seised  leaving  issue  only  an 
alien,  the  land  shall  escheat  immediately,  and  not  come  to  the  Crown.  If  a  man  has 
issue  two  sons,  and  the  eldest  be  an  alien,  the  law  takes  no  notice  of  him,  and  there- 
fore as  he  shall  not  take  by  descent  himself  so  he  shall  not  impede  the  descent  to  his 
younger  brother,  on  supposition  that  he  may  have  issue  a  natural  born  subject. 

In  respect  to  the  incapacity,  an  alien  resembles  a  person  attainted,  with  this 
difference,  that  a  person  attainted  is  one  that  the  law  takes  notice  of,  and  therefore 
if  he  be  an  eldest  son  and  survives  his  father,  he  shall  hinder  the  descent  to  the 
younger  son,  though  he  cannot  take  himself.  2  Vent.  Collingwood  v.  Pace.  An  alien, 
or  person  attaint,  may  purchase  ;  because  it  is  their  own  act,  which  the  law  cannot 
hinder ;  but  it  disables  them  from  taking  by  descent,  and  impedes  the  descent  from 
them,  because  they  must  there  come  in  by  act  of  law,  and  the  law  will  not  trust  them 
with  an  estate. 

If  it  be  contended  that  during  the  life  of  the  offender  the  estate  shall  be  in 
abeyance  :  I  answer,  there  is  no  cause  to  frame  abeyances  needlessly,  which  the  law 
loves  not,  nor  admits,  but  in  case  of  necessity.  If  in  this  case  the  land  should  be 
construed  to  be  in  abeyance,  then  it  must  be  framed  against  the  benefit  of  the  Church, 
whereas  it  ought  to  be  only  for  its  benefit.     Hob.  338. 

3.  Whether  the  Statute  of  1  Jac.  be  still  in  force.  And  1.  To  consider  it  with 
respect  to  3  Jac.  this  last  relates  to  a  quite  different  matter,  for  though  both  are 
levelled  at  Popery  yet  the  offences  are  distinct.  In  1  Jac.  the  intention  of  a  foreign 
education  is  the  offence,  so  that  a  man  may  offend  against  that  statute,  and  be 
innocent  as  to  3  Jac.  Again  ;  a  Protestant  may  offend  against  3  Jac.  Papists  only 
against  1  Jac.  By  3  Jac.  the  offender  is  capable  of  taking  the  legal  estate,  and  loses 
OTily  the  profits  till  conformity,  whereas  the  offender  against  1  Jac.  takes  neither  the 
[333]  estate  nor  the  profits.  The  words  of  the  3  Jac.  are,  that  he  shall  take  no 
benefit  by  descent,  not  that  he  should  not  take  by  descent ;  and  then  the  statute 
shews  the  meaning,  by  giving  the  profits  during  his  non-conformity  to  the  next 
Protestant  of  kin.     Hob.  73. 

2.  And  as  1  Jac.  stands  unimpeached  by  3  Jac.  so  does  it  likewise  by  3  Car. 
The  first  business  of  this  latter  statute  is,  to  enact  1  Jac.  to  be  put  in  due  execution, 
which  could  not  be,  if  the  law-makers  had  intended  it  for  a  repeal.  Besides  the  effects 
of  these  statutes  are  different,  for  by  1  Jac.  the  recusant  is  disabled  to  take  the  lauds 
•which  were  not  vested,  but  by  3  Car.  he  only  forfeits  what  is  vested  ;  for  the  words 
are  shall  forfeit  all  his  lands  :  so  that  these  two  statutes  are  very  consistent,  for  3  Car. 
was  made  as  a  farther  provision  to  1  Jac.  for  that  only  prevented  the  vesting  the 
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lands  after  his  recusancy,  so  that  a  person  in  possession  before  his  offence  could  feel 
no  effect  of  1  Jac.  and  therefore  to  adapt  the  punishment  to  both  cases  the  statute  of 
3  Car.  came  and  took  away  the  estate  vested.  But  as  in  the  case  at  Bar  the  disability 
was  attached  in  Charles  and  Philip  before  the  descent  of  the  estate  on  either  of  them, 
therefore  the  statute  of  I  Jac.  must  be  the  measure  by  which  this  case  must  be  ruled  ; 
and  then  it  follows,  that  no  estate  ever  vested  in  Charles,  and  he  having  no  possession 
the  recoveries  are  void,  and  Philip  being  disabled,  the  land  must  go  over  to  the  lessor 
of  the  plaintiff  as  right  heir  of  the  first  Lord  Charles ;  the  consequence  of  which  is, 
that  she  had  a  good  title  to  make  the  lease,  and  therefore  the  judgment  must  be 
reversed,  and  judgment  given  in  this  Court  for  the  plaintiff. 

Pengelly  Serjeant  contra,  argued,  that  under  1  Jac.  the  estate-tail  vested  in  Charles, 
and  would  have  descended  to  his  issue,  if  he  had  had  any.  That  the  subsequent 
statutes  have  altered  that  penalty,  and  given  the  forfeiture  to  the  Crown  upon 
conviction.  That  in  this  case  there  was  no  conviction.  The  consequence  of  which 
is,  that  the  estate  continued  in  him  all  his  life,  and  the  recoveries  were  well  suffered 
by  him. 

But  if  these  points  should  not  be  with  me,  yet  under  the  first  settlement  there  is 
an  estate-tail  subsisting  for  Philip  and  his  issue,  and  therefore  the  reversioner  cannot 
enter  till  the  whole  estate-tail  is  spent. 

1.  Then,  the  legal  estate  vested  in  the  recusant,  for  the  construction  of  the  statute 
ought  to  be,  that  only  the  perception  of  the  profits  of  the  estate  of  the  recusant,  or 
at  most  some  uncertain  interest  determinable  on  his  conformity,  ought  to  vest  in  the 
Crown  ;  so  that  the  estate-tail  vested  in  Charles,  and  would  have  descended  to  his 
issue  male  if  he  had  left  any,  and  had  not  barred  [334]  them  by  the  recovery.  The 
words  in  1  Jac.  that  he  shall  be  disabled  to  take  in  respect  of  himself,  and  not  in 
respect  of  his  heir,  were  not  inserted  in  the  statute  by  way  of  proviso,  but  are 
incorporated  into  the  body  of  the  Act,  to  preserve  the  estate  to  the  heir;  lest  the 
heir  who  is  innocent  of  the  crime,  should  be  involved  in  the  punishment  designed 
only  for  the  offender.  The  Act  did  not  intend  to  prevent  the  inheiitance  from  vesting 
in  the  recusant,  and  consequently  prevent  the  descent  to  the  issue  per  formam  doni, 
for  there  is  no  clause  to  carry  the  estate  to  any  other  person,  which  provision  is  in 
all  other  statutes :  as  6  R.  2,  c.  6,  which  disables  ravishers  and  women  ravished 
consenting  after  the  rape,  to  have  any  inheritance  or  dower,  appoints  the  next  of 
blood  to  whom  the  inheritance  ought  to  descend,  revert,  or  remain,  to  enter  incon- 
tinently. So  the  11  H.  7,  c.  20,  appoints  him  in  remainder  or  reversion  (as  the 
case  is)  to  enter  on  discontinuances  by  women.  But  this  act  had  no  view  or 
design  to  abridge  the  estate  given  by  the  donor,  or  to  hasten  the  interest  of  the 
reversioner;  for  the  penalty  was  inflicted,  not  to  affect  the  estate  or  inheritance  of 
the  recusant,  but  his  person  only  ;  the  heir  was  not  intended  to  suffer  any  punishment, 
but  on  the  contrary  the  Act  designed  to  preserve  the  right  and  estate  of  the  heir. 
The  clause  that  all  conveyances  shall  be  void,  can  extend  only  to  conveyances  made 
to  the  recusant  himself,  or  to  his  use,  and  not  to  conveyances  made  forty  years 
before  (that  is  to  say)  it  can  never  affect  the  settlement  of  the  first  Lord  Charles, 
ancestor  to  this  Charles,  for  Charles  and  Philip  were  not  such  persons  against  whom 
the  statute  ordained  this  punishment,  when  this  conveyance  was  made. 

This  Act  of  1  Jac.  having  then  only  disabled  the  recusant  as  to  a  small  interest 
in  the  lands  ;  it  follows,  that  the  residue  of  the  estate  must  remain  in  him.  If  the 
heir  is  to  take  any  thing  by  this  Act,  the  estate  must  vest  and  continue  in  the  ancestor 
during  life ;  for  the  heir,  whether  he  be  a  general  or  special  heir,  must  derive  his  title 
by  the  rules  of  law  under  the  settlement  of  the  first  Charles. 

There  is  no  difference,  when  the  estate  is  vested,  and  when  it  is  to  vest;  for  it 
will  be  agreed,  that  by  this  statute  lands  vested  are  not  to  be  devested  from  the 
recusant.  Our  objection  is,  that  if  there  is  a  total  disability  in  the  ancestor  himself, 
none  can  claim  as  heir  to  him,  and  that  is  proved  by  the  case  of  Collingwood  v.  Pace, 
cited  by  the  other  side,  and  then  this  disability  must  destroy  the  settlement,  and 
stop  the  blood  ;  for  if  there  be  grandfather,  father  and  son,  and  the  father  is  attainted, 
though  neither  the  blood  of  the  grandfather,  or  son  be  corrupted  between  them,  yet 
the  corruption  of  the  father's  blood  draws  a  consequential  impediment  upon  the  son 
to  inherit  to  the  grandfather,  because  the  [335]  father's  corruption  of  blood  obstructs 


1  STRANGE,  336.  TRINITY   TERM,  6    GEO.  555 

the  transmission  of  the  hereditary  descent  between  the  grandfather  and  the  son.  If 
tenant  in  tail  is  attainted  of  treason  or  felony,  and  at  the  time  of  his  attainder  had  no 
issue,  and  after  the  obtaining  his  pardon  has  issue,  such  issue  is  inheritable  to  him  ; 
but  if  he  had  issue  before  the  pardon,  the  descent  to  such  son  is  hindered,  for  the 
blood  between  hitn  and  his  father  is  corrupted,  which  case  contradicts  Lit.  §  76,  77, 
foi'  though  the  eldest  son  born  before  the  pardon  cannot  take,  nor  the  youngest  son 
living  the  eldest,  yet  there  is  no  cesser  of  the  estate-tail  upon  supposition  that  the 
eldest  will  die  without  issue,  and  then  the  youngest  son  will  inherit.  In  our  case,  if 
there  is  any  right  of  the  estate-tail  remaining  in  the  recusant,  the  reversion  shall  not 
be  executed.  In  the  case  of  Lord  Delaware  the  disability  was  imposed  for  life,  and 
the  Court  held  that  one  might  claim  as  heir  from  a  person  disabled  only  by  Act  of 
Parliament. 

This  construction  which  I  am  contending  for  of  the  intent  of  the  clause  in  imposing 
only  the  forfeiture  of  some  uncertain  interest  till  conformity,  will  be  supported  by 
the  proviso  for  conformity.  By  that  clause  the  party  conforming  "shall,  for  and 
during  such  time  as  he  shall  continue  in  such  conformity,  be  freed  and  discharged  of 
all  and  every  such  disabilit}'^  and  incapacity."  Now  it  would  be  strange,  that  the 
party  complying  with  the  Act,  in  conforming  to  these  laws,  should  not  have  the 
benefit  of  such  conformity,  that  is,  have  the  estate  again ;  which  he  could  not,  if  the 
estate  was  once  vested  in  another,  there  being  no  clause  of  restitution.  The  inteiit 
therefore  of  the  Act  was,  that  the  party  conforming  should  be  in  the  same  condition 
as  before  his  offence,  that  is,  receives  the  profits  of  his  estate  to  his  own  use.  An 
Act  of  Parliament  may  indeed  make  an  estate  cease  and  rise  again,  as  in  The  Prince's 
case,  but  then  the  words  of  that  Act  must  be  express. 

It  may  be  demanded,  to  whom  did  the  statute  intend  to  give  the  profits  of  the 
estate?  I  answer,  that  forfeitures  given  by  statute,  either  for  non-feasances  or  mis- 
feasances, for  public  ofllences,  fines  and  penalties  for  offences  at  common  law  against 
the  publick  good  (no  person  being  appointed  to  take  the  benefit  of  them)  shall  go  to 
the  King,  as  pater  patriae,  the  head  of  the  Government  and  fountain  of  justice,  who 
is  concerned  to  see  the  laws  executed.  But  when  the  offence  is  private,  and  affects 
only  particular  persons;  there  it  is  but  just  and  reasonable  the  suflferer  should  have 
the  forfeiture  or  fine  for  a  compensation.  In  the  case  at  Bar  the  offence  is  of  a 
publick  nature,  against  the  common  good  of  the  kingdom,  and  consequently  the 
forfeiture  accrues  to  the  Crown,  according  to  the  case  of  Woodward  v.  Fox,  2  Vent.  267. 
3  Lev.  289.  In  2  Inst.  6.50,  on  2  Ed.  6,  c.  13,  the  forfeiture  of  the  treble  value  for 
not  setting  forth  tithes  was  therefore  by  express  words  given  to  the  owner  of  the 
tithes,  and  so  is  [336]  Moor.  238.  1  Roll.  Rep.  90.  11  Co.  60.  2  And.  127.  As  to 
Beaumont's  case,  the  fine  by  the  baron,  of  the  lands  whereof  the  baron  and  feme  were 
seised  of  a  special  tail,  was  no  cesser  of  the  estate-tail  of  the  feme,  and  in  that  case  it 
is  not  pretended  that  the  estail-tail  shall  go  over  to  the  reversioner,  whilst  there 
remained  issue  of  tenant  in  tail  so  levying  the  fine. 

This  construction,  that  the  forfeiture  shall  go  to  the  Crown,  prevents  all  excep- 
tions ;  but  the  other  construction,  that  no  estate  vests,  prevents  the  penalty  designed 
by  the  statute  ;  for  if  no  estate  vests,  the  Crown  cannot  have  the  profits.  The  Act 
intended  no  difference,  whether  the  recusant  had  the  estate  before  or  after  the  offence, 
nor  of  the  quality  of  the  estate,  whether  it  was  fee  or  tail ;  but  in  reason,  of  the  two 
the  estate-tail  ought  to  be  more  favourably  construed  to  be  preserved,  the  Statute  de 
Donis  taking  so  much  care  to  preserve  the  estate  for  the  issue  against  the  alienation 
of  the  tenant  in  tail ;  and  therefore  by  that  statute  the  issue  was  not  barred,  though 
the  father  was  attainted  of  treason,  though  it  is  since  altered  by  the  26  H.  8,  c.  13. 

Besides,  in  this  statute  there  are  express  words  preserving  the  estate  to  the  heir. 
It  is  more  beneficial  to  the  subject,  that  the  Crown  should  have  the  profits,  than  the 
next  of  kin,  who  may  perhaps  employ  them  under-hand  to  the  use  of  the  recusant  in 
all  or  in  part :  which  bargain  may  be  easily  made,  considering  that  he  is  but  tenant 
at  will  to  the  off'ender,  who  whenever  he  pleases  may  conform,  and  take  the  land,  and 
recover  the  mesne  profits. 

But  admitting  that  no  estate  vests  by  1  Jac.  yet  the  recovery  is  good  ;  for  the 
right  of  the  entail  continued  in  Charles.  3  Co.  6.  Baron  and  feme  seised  to  them 
.and  the  heirs  male  of  the  body  of  the  husband,  remainder  to  B.  in  tail :  the  baron 
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alone  levied  a  fine  and  suffered  a  recovery,  in  which  he  only  was  vouched,  and  not  the 
wife,  who  had  a  joint  estate  for  life  with  him ;  yet  it  was  adjudged,  that  the  baron 
coming  in  as  vouchee,  came  in  in  privity  of  the  estate-tail,  and  not  of  any  other  estate, 
and  so  the  recovery  is  good. 

If  the  estate  did  not  vest  in  Charles,  then  he  is  a  disseisor,  and  that  way  the 
recovery  is  good.  3  Co.  59,  Lincoln  Coll.  case.  If  there  be  tenant  for  life,  remainder 
in  tail,  and  he  in  remainder  enters  upon  the  lessee,  and  disseises  him,  and  after  sutlers 
a  common  recovery  ;  that  shall  bind  the  tail,  for  the  disseisin  does  not  devest  the  tail, 
but  he  is  a  disseisor  of  the  estate  for  life  only,  and  as  to  himself  he  is  seised  by  force 
of  the  tail.  2  Roll.  Abr.  395,  C.  3.  6  Co.  32.  And  so  he  concluded  this  point,  that 
the  estate  vests  in  the  recusant,  and  only  a  perception  of  the  profits  [337]  is  forfeited 
to  the  King  :  or  if  no  estate  vested,  yet  the  recovery  is  good,  as  sufl'ered  by  a  disseisor, 
and  consequently  quacunque  via  data  the  lessor  of  the  plaintiff  can  have  no  title. 

2.  But  admitting  that  no  estate  vests  in  the  offender,  and  that  the  recoveries  are 
void,  yet  the  plaintiff  cannot  recover :  for  if  Philip  cannot  take  himself,  yet  there  is 
no  cesser  of  the  estate-tail,  whereby  the  reversion  can  be  executed  in  the  plaintiflT,  till 
the  death  of  Philip  without  issue,  1  Inst.  28,  as  long  as  any  right  of  the  estate-tail 
remains,  the  law  looks  for  issue  ;  and  though  the  tenant  in  tail  be  100  years  old,  yet 
the  law  sees  no  impossibility  of  his  having  issue;  and  Litt.  §  34,  is  that  none  can  be 
tenant  in  tail  apres,  &c.  but  one  of  the  donees  in  special  tail,  for  a  donee  in  tail  general 
cannot  be  said  to  be  tenant  in  tail  after  possibility,  because  always  during  his  life  there 
is  a  possibility  that  he  may  have  issue  inheritable  to  the  same  intail. 

It  is  admitted,  that  if  Philip  has  issue  at  any  time,  the  issue  may  inherit ;  and 
then  the  estate  must  continue  in  Philip,  because  the  law  expects  his  having  issue. 
Tenant  in  tail  may  suffer  a  recovery  and  bar  his  issue,  because  he  has  the  whole 
inheritance  in  him.  As  to  2  Roll.  Abr.  415,  where  a  devise  to  a  monk  is  held  void, 
and  the  remainder  good  :  in  the  same  book,  pi.  4,  it  said,  that  if  a  lease  be  made  to 
a  man  who  is  not  capable  (as  a  monk)  for  life,  the  remainder  over  is  not  good  :  so  that 
in  a  devise,  because  the  intent  of  the  devisor  is  regarded,  it  is  good  ;  but  not  in  a  con- 
veyance at  common  law.  As  to  the  case,  Cro.  El.  422,  there  the  only  question  was, 
whether,  if  the  devisee  in  tail  die  in  the  life  of  the  devisor,  his  heir  in  tail  could 
inherit,  and  it  was  held  that  a  subsequent  limitation  to  take  effect  on  the  death  of 
such  a  person  without  issue  should  take  effect  immediately,  because  there  was  no 
possibility  for  the  issue  to  inherit.  Plow.  557  b.  29  Ass.  61.  Tenant  in  tail  was 
bound  in  a  statute  merchant,  and  had  issue  ;  the  issue  was  outlawed  of  felony,  but 
pardoned  in  the  life  of  the  father ;  the  father  died,  the  issue  entered,  the  conusee  sued 
execution  of  the  land,  and  the  heir  brought  an  assise ;  and  it  was  held  that  the 
outlawry  for  felony  so  disabled  him  in  his  blood,  that  he  could  not  take  by  descent 
the  lands  in  tail,  any  more  than  lands  in  fee,  notwithstanding  the  charter  of  pardon, 
which  could  not  restore  his  blood  to  its  former  purity  ;  and  when  the  father  died  the 
land  could  not  revert  to  the  donor,  because  the  donee  had  issue,  though  that  issue 
was  disabled,  and  upon  the  father's  death  the  freehold  was  in  no  person,  but  in 
nubibus,  and  because  every  man  in  the  world  had  equal  title,  the  land  conceditur 
occupanti.  Bro.  Descent,  pi.  23.  As  to  9  Co.  140  a.  that  there  may  be  an  estate-tail 
which  may  not  descend  to  the  issue ;  the  reason  is,  because  there  is  a  total  [338] 
disability  by  the  fine  of  the  baron,  whereas  the  disability  in  the  case  at  Bar  is  only 
temporary,  and  is  removed  upon  conformity.  4  Leon.  84.  Goulds.  102.  An  alien 
born  purchased  lands  in  tail,  remainder  to  a  stranger  in  fee,  and  suffered  a  recovery  ; 
and  it  was  held,  that  the  remainder  was  barred,  for  before  office  found  he  was  a  good 
tenant  to  the  praecipe,  and  that  the  alien  had  a  good  fee-simple ;  and  though  in  this 
case  it  was  impossible  for  him  to  have  issue  inheritable  to  the  intail,  yet  the  recovery 
barred  the  remainder.  If  there  is  in  the  eye  of  the  law  any  person  that  by  possibility 
may  be  inheritable  to  the  tail,  the  reversioner  shall  never  enter,  till  the  first  limitation 
is  fully  at  an  end.  Till  1705,  Joseph  the  younger  brother  of  Charles  and  Philip  was 
alive,  and  a  Protestant ;  and  it  is  not  pretended  that  he  could  enter,  though  he  was 
issue  in  tail ;  and  then  if  the  life  of  Philip  prevented  his  entry,  consequently  it  must 
prevent  the  entry  of  the  reversioner.  Though  Philip  was  a  recusant,  yet  no  claim 
ever  came  to  him,  therefore  no  disability  could  come  to  him  in  respect  of  the  lands, 
but  only  in  respect  of  his  person  :  if  the  reversioner  should  enter,  there  would  be  no 
remedy  for  the  issue  born  after. 
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The  disabilities  are  pardoned  by  2  W.  ife  M.  c.  10,  which  is  a  general  law,  and 
therefore  to  be  taken  notice  of  by  the  Court,  though  not  found. 

3.  This  Act  of  1  Jac.  is  altered  by  3  Jac.  which  extends  to  all  the  offences  in 

I  Jac.  Hob.  73,  seems  to  admit,  that  the  punishment  ought  to  be  according  to  3  Jac. 
for  that  he  that  enters  on  the  land  of  the  recusant  is  only  tenant  at  will.  1  Keb.  263. 
The  Court  was  of  opinion,  that  3  Jac.  meant  no  other  cause  but  what  1  Jac.  intended, 
to  prevent  the  education,  and  that  the  King  hath  not  an  interest  in  the  land  of 
a  recusant,  as  by  3  Eliz.  c.  3,  of  Fugitives,  only  a  right  to  a  perception  of  the  profits, 
which  by  the  return  and  conformity  of  the  offender  immediately  vanishes. 

■4.  The  Statute  of  3  Car.  has  also  made  several  alterations  in  1  Jac.  for  it  alters 
not  only  the  disposition  of  the  estate,  but  the  forfeiture  ;  for  by  this  statute  there 
must  be  a  conviction,  and  then  Charles  not  being  convicted  can  forfeit  nothing  ;  and 
the  opinion  of  C.  B  was  that  this  statute  must  be  the  rule.  By  this  the  King  is  to 
have  the  land,  and  by  3  Jac.  the  next  of  kin,  which  is  inconsistent.  It  is  not 
necessary  to  cite  all  the  cases  where  it  has  been  held,  that  a  subsequent  statute  being 
contrary  to,  or  incon.sistent  with  a  former,  is  an  implicit  repeal  of  that  former  law. 

II  Co.  61.  1  Jones  22.  It  is  agreed,  that  3  Car.  extends  to  more  offences  than 
1  or  3  Jac.  If  it  had  extended  to  fewer,  there  might  be  some  colour  to  say,  that  the 
other  statutes  [339]  are  necessary ;  but  if  both  3  Car.  and  1  Jac.  inflicting  different 
puTiishraents  for  the  same  offence,  should  be  in  force  ;  the  consequence  would  be,  that 
the  offender  would  be  punished  twice  for  the  same  offence,  contrary  to  the  rule,  nemo 
bis  puniri  debet  pro  uno  et  eodem  delicto. 

Though  after  the  preamble  of  3  Car.  it  is  enacted,  that  1  Jac.  shall  be  put  in 
execution  ;  yet  the  intent  of  that  could  only  be  to  continue  1  Jac.  for  the  punishment 
of  offences  committed  between  that  and  3  Car.  for  without  this  those  offences  would 
remain  unpunished,  1  Jac.  being  implicitly  repealed.  If  1  Jac.  continues,  the  punish- 
ment designed  by  3  Car.  though  the  heavier,  will  be  avoided  ;  for  if  1  Jac.  prevents 
any  estate  from  vesting  in  the  recusant,  nothing  can  be  forfeited  by  3  Car.  for  he 
cannot  forfeit  what  he  has  not,  and  he  can  have  nothing  by  reason  of  1  Jac.  But  if 
3  Car.  is  a  repeal  of  1  Jac.  (as  I  apprehend  it  plainly  appears  to  be)  it  follows,  that 
Charles  being  never  convicted,  had  a  good  estate  to  make  a  tenant  to  the  praecipe,  and 
being  himself  tenant  in  tail  under  the  settlement  of  the  first  Lord  Charles,  has  by 
coming  in  as  vouchee  in  a  recovery  barred  the  remainder  to  the  right  heirs  of  Lord 
Charles,  under  which  the  dutchess  claims.  But  if  that  recovery  be  not  good,  yet  the 
life  of  Philip  who  may  possibly  conform,  or  leave  issue  capable,  will  stand  in  her  way  ; 
so  that  taking  it  either  way,  the  judgment  given  below  for  the  defendants  was  well 
given,  and  ought  to  be  aflirmed. 

Fortescue  replied,  3  Car.  can  be  no  repeal  of  1  Jac.  for  though  the  penalties  are 
different,  yet  they  are  consistent.  The  difference  between  a  forfeiture  and  a  disability 
is,  that  a  forfeiture  can  be  applied  only  to  what  the  offender  has,  but  a  disability 
cannot  be  forfeited.  The  books  are  full  of  cases,  wherein  it  has  been  held,  that 
a  possibility  cannot  be  forfeited,  or  a  right.  A  disability  is  an  incapacity  in  the 
offender  to  take  any  estate.  Nil  dat  quod  non  babet.  This  case  is  like  that  of 
a  monk,  who  on  his  deraignment  may  fetch  back  the  estate  wheresoever  it  is  gone ; 
and  so  may  Philip  on  conformity,  or  his  issue  inheritable,  enter  upon  the  reversioner 
in  the  case  at  Bar. 

Parker  C.J.  This  seems  to  be  a  matter  of  great  difficulty  :  two  different  construc- 
tions of  the  Act  of  Parliament  have  been  set  up,  viz.  for  the  plaintiff,  that  the 
disability  is  total  in  the  recusant,  and  no  right  at  all  of  the  estate-tail  shall  vest  in 
him,  but  it  shall  go  over  to  the  next  issue  in  tail  capable  ;  if  there  be  none,  to  the 
reversioner ;  because  otherwise  the  recusant  would  be  able  to  defeat  the  intent  of  the 
Act,  which  was  to  preserve  the  estate  to  the  heir  or  posterity.  That  for  the  defen- 
dant is,  that  [340]  the  compleat  legal  estate  shall  vest  in  the  ancestor,  because  other- 
wise they  who  must  claim  through  him  could  not  take  by  descent,  so  that  the  intention 
of  a  benefit  to  the  heir  would  be  defeated  that  way. 

Now  both  these,  though  they  have  a  colour  of  being  for  the  heir's  benefit,  yet  tend 
to  defeat  it,  and  will  not  answer  the  intention.  If  the  first  should  prevail,  that 
nothing  vested  in  Charles  or  Philip,  but  the  estate  passes  over  to  the  reversioner  ;  then 
the  estate-tail  must  be  totally  determined.     Then  if  Philip  should  have  issue  capable 
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(of  which  there  is  still  a  possibility)  they  will  be  barred,  for  if  the  estate-tail  be  once 
determined,  nothing  can  set  it  up  again.  Indeed  where  a  man  takes  an  estate,  and 
afterwards  a  more  worthy  heir  comes  in  esse,  who  may  take  the  same  estate,  it  shall 
devest  out  of  the  former  and  vest  in  the  latter  :  as  if  tenant  in  tail  has  two  sons,  and 
dies,  the  eldest  enters  and  dies  leaving  his  wife  privement  enseint  with  a  son  ;  the 
estate  presently  vests  in  the  younger  brother,  but  as  soon  as  the  posthumous  son  is 
born,  he  shall  have  it ;  but  this  is,  because  both  come  in  under  the  same  estate-tail, 
and  there  is  no  determination  of  it :  but  he  in  reversion  can  never  enter,  so  long  as 
any  right  of  the  tail  which  he  has  granted  out  remains. 

The  other  construction,  by  making  the  compleat  legal  estate  vest  in  the  recusant 
ancestor,  enables  him  to  alien  :  so  that  though  the  Act  says  the  ancestor  shall  be  dis- 
abled to  take  for  and  in  respect  of  himself,  and  not  for  and  in  respect  of  his  heirs  or 
posterity ;  this  construction  enables  him  to  take  for  his  own  benefit,  contrary  to  the 
benefit  of  the  heir.  Consider  therefore,  whether  there  be  not  a  middle  way  between 
these  two,  which  may  better  answer  the  intention,  (viz.)  that  the  right  of  the  tail 
shall  vest  in  the  ancestor,  so  far  as  is  necessary  to  convey  the  descent  to  the  issue,  but 
not  to  enable  him  to  alien  :  then  indeed  the  defendants  will  have  no  title,  but  how 
can  the  lessor  of  the  plaintift'  enter  in  Philip's  lifetime? 

The  Act  of  3  Jac.  seems  to  be  quite  out  of  the  case,  being  made  for  another  purpose. 

The  Act  of  3  Car.  does  concern  the  same  persons  and  crimes  (amongst  others)  with 

that  of  1  Jac.  but  it  is  not  therefore  a  repeal  of  it.     It  is  objected,  that  it  inflicts 

inconsistent  penalties ;  but  why  are  they  inconsistent,  since  one  may  have  a  proper 

operation  upon  some  estates,  and  the  other  upon  others  1 

I  do  not  see  what  advantage  can  be  taken  of  the  Act  of  General  Pardon  ;  for 
though  it  is  a  publick  Act,  yet  he  that  will  take  the  benefit  of  it  must  shew  how  he 
is  intitled  to  it,  and  that  he  is  not  within  any  of  the  exceptions  ;  so  it  should  have 
been  found. 

[341]  Piatt  J.  The  clause  which  says,  that  all  estates,  terms,  and  other  interests, 
made  to  such  recusant,  shall  be  void  ;  does  not  indeed  concern  descents,  but  purchases  : 
but  consider  whether  an  argument  may  not  be  drawn  from  thence,  that  the  intent  of 
the  Act  was,  that  they  should  take  no  right,  no  interest  at  all. 

Pas.  2  Geo.  it  was  argued  a  second  time  by  Serjeant  Hooper  for  the  plaintiff  and 
Mr.  Lutwyche  for  the  defendant. 

Hooper  Serjeant.  The  disability  by  1  Jac.  happened  before  any  thing  descended 
either  to  Charles  or  Philip :  it  might  have  descended  to  Joseph,  but  he  being  dead 
without  issue,  it  reverts  to  the  donor.  The  Statute  of  1  Jac.  induces  such  a  temporary 
disability,  as  prevents  any  thing  from  vesting.  Charles  and  Philip  were  no  lords, 
though  the  verdict  calls  them  so  ;  for  the  statute  disables  them  to  take  any  heredita- 
ment, as  a  dignity  is. 

As  to  the  point,  whethei-  this  Act  be  repealed  or  not,  it  seems  strange  to 
imagine,  that  an  Act  made  with  such  deliberation  should  in  two  years  after  be 
repealed  ;  especially  if  we  consider  what  happened  within  those  two  years ;  the 
powder  plot  was  then  just  discovered,  and  immediately  an  Act  passed  for  a  publick 
thanksgiving  for  that  ileliverance  ;  the  conspirators  are  attainted,  and  then  at  the 
same  Parliament  is  this  statute  made,  which  is  set  up  for  a  repeal  of  1  Jac.  the 
great  bulwark  against  Popery.  These  have  ditterent  operations,  and  may  well  stand 
together ;  the  one  prevents  estates  from  vesting,  and  the  other  meddles  with  estates 
vested. 

But  supposing  for  argument  sake,  that  which  otherwise  I  can  never  admit,  that 
3  Jac.  does  amount  to  a  repeal  of  1  Jac.  yet  surely  then  the  Statute  of  3  Car.  has 
revived  it ;  for  it  enacts  it  to  be  put  in  due  execution,  which  plainly  shews  it  was  not 
thought  to  be  repealed  by  3  Jac.  or  intended  to  be  repealed  by  3  Car.  and  it  is  to  be 
in  execution  as  well  against  crimes  to  be,  as  those  actually  committed. 

The  common  recoveiy  can  have  no  effect,  being  suffered  by  one  who  had  no  estate 
in  him  at  the  time,  and  therefore  could  not  by  deed  inrolled  make  a  tenant  to  the 
precipe.  By  deed  inrolled  (that  is,  by  bargain  and  sale)  nothing  ])asses  but  what 
may  lawfully  pass,  for  it  does  not  work  a  disseisin  or  any  tort.  The  Act  1  Jac. 
is  express,  that  such  person  shall  be  disabled  to  take ;  by  the  recovery  he  may 
extinguish  his  right,  but  he  cannot  alien    it,  he  has    jus  extiuguendi,  but  not  jus 
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alienandi.  On  1  Jac.  the  Crown  can  have  no  right,  because  nothing  vests  in  the 
party  ;  and  [342]  therefore  if  the  father  is  seised  of  lands  in  fee,  and  the  son  is 
attainted  of  treason  in  the  life  of  the  father,  and  the  father  dies  ;  the  land  shall 
escheat,  for  that  the  father  died  without  heir,  and  the  Crown  cannot  have  the  land 
as  a  forfeiture,  because  the  son  never  had  it  to  forfeit.  1  Inst.  1.3  a.  Here  nothing 
is  vested  iti  Charles  or  Philip,  and  so  consequently  they  can  forfeit  nothing.  They 
have  scintilla  juris  to  preserve  the  estate-tail,  but  not  to  forfeit  or  destroy  it.  The 
Crown  can  never  take  but  by  record,  either  judicial  or  ministerial,  as  in  the  case 
of  an  escheat  the  Crown  takes  by  office,  which  is  a  ministerial  record. 

I  come  now  to  the  chief  point,  whether  the  dutchess  can  enter,  living  Philip? 
At  common  law  before  the  Statute  de  Donis  all  estates  were  fee-simple  ;  and  the 
statute  was  calculated  more  for  the  benefit  of  him  in  reversion,  than  the  tenant 
in  tail  or  his  issue,  for  now  the  reversion  is  certain,  and  the  donor  may  limit  as 
many  remainders  as  he  pleases,  which  he  could  not  do  before,  for  there  could  not 
be  one  fee-simple  depending  upon  another ;  and  the  reversion  is  now  fixed,  which 
before  was  but  a  possibility,  for  now  the  tenant  in  tail  can  neither  bar  nor  clog  the 
reversion,  except  by  a  recovery  which  is  not  mentioned  in  the  Statute  de  Donis;  since 
which  there  is  no  one  statute  that  gives  the  tenant  in  tail  power  to  charge  the  rever- 
sion. As  to  the  case  now  before  us,  the  Statute  of  1  Jac.  has  repealed  the  Statute  de 
Donis,  for  by  that  Charles  and  Philip  are  made  inheritable  as  issue  in  tail,  but  now 
by  this  latter  statute  they  are  dis.abled. 

At  common  law  before  the  Statute  de  Donis  a  forraedon  in  reverter  did  lie  on 
failure  of  issue  ;  and  in  our  case  if  there  are  no  issue  inheritable  to  the  estate,  it  must 
revert  to  us,  who  are  the  right  heirs  of  the  donor.  If  tenant  in  tail  dies  leaving  his 
wife  privement  enseint  with  a  son,  the  estate-tail  must  revert  to  the  donor,  subject  to 
the  entry  of  a  posthumous  son.  (C.  J.  Have  you  any  case  to  that  ?)  Hooper,  I  did 
not  look  for  any,  thinking  it  constant  experience. 

This  estate  must  go  to  the  reversioner,  otherwise  where  can  it  go  ?  The  Act  of 
1  Jac.  takes  away  and  abrogates  not  only  all  rules  and  maxims  of  law,  but  also  all  Acts 
of  Parliament  prior  to  it,  that  are  contrary  and  repugnant.  8  Co.  Prince's  case.  That 
was  a  settlement  of  part  of  the  Duchy  of  Cornwall  by  Act  of  Parliament,  there  the 
estate  (as  it  has  lately  done  till  King  George  came  to  the  Crown)  when  there  was  no 
Prince  of  Wales,  lay  dormant  for  many  years ;  and  when  there  was  a  Prince  of  Wales, 
rose  again.  In  our  case,  if  Philip  should  have  a  son,  he  might  enter  ;  but  in  the  mean 
time  the  estate  must  go  over  to  the  reversioner.  Some  persons  are  capable  to  take  by 
purchase,  that  are  not  capable  to  [343]  take  by  descent  ;  but  no  case  proves  that  one 
may  take  by  descent,  that  is  disabled  to  take  by  purchase. 

Lutwyche  contra.  As  to  the  first  point,  whether  any  thing  vests  in  Charles  or 
Philip  :  if  the  statute  had  intended  to  induce  a  total  disability,  there  would  not  have 
been  the  saving  clause  as  to  the  heir  ;  which  implies,  that  the  ancestor  shall  be 
capable  to  take  for  the  benefit  of  the  heir.  The  heir  is  not  to  be  a  purchaser,  but 
the  ancestor  himself,  and  consequently  it  must  vest  in  the  ancestor,  for  otherwise  it 
cannot  descend  to  the  heir  ;  be  the  inheritance  either  fee-simple  or  fee-tail,  the  ancestor 
must  inherit,  to  transmit  it  to  posterity.  If  no  estate  vests,  and  it  be  an  inheritance, 
where  can  the  freehold  be  during  the  life  of  the  offender'?  It  cannot  be  in  abeyance, 
and  therefore  the  right  of  the  intail  shall  vest  in  the  recusant,  but  the  Crown  shall 
have  the  profits. 

Had  this  statute  intended  a  total  disability,  it  would  have  provided  to  whom  the 
land  should  have  descended  in  the  mean  time,  as  in  6  R.  2,  c.  6.  11  H.  7,  c.  20,  and 
4  &  5  P.  &  M.  c.  8.  Ou  6  R.  2,  the  heir  is  a  purchaser,  but  on  the  11  H.  7,  he  takes 
by  descent.     3  Co.  37. 

As  to  The  Prince's  case,  that  was  by  Act  of  Parliament ;  and  resolved  that  it  wouhl 
not  be  good  at  common  law. 

It  is  objected,  that  if  the  offender  has  the  estate,  he  may  destroy  it,  and  bar 
the  issue  for  whom  the  statute  is  so  careful.  To  this  I  answer :  that  if  by  this 
statute  the  estate  tail  vests  in  him,  a  common  recovery  is  as  incident  to  his  estate,  as 
alienation  is  to  a  tenant  in  fee-simple.  My  Lord  Coke,  1  Inst.  223  b.  enumerat- 
ing the  several  incidents  to  such  an  estate  says,  that  the  tenant  in  tail  may  suffer 
a  common  recovery,  and  therefore,  says  he,  if  a  gift  in  tail  is  made,  with  condition 
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restrictive  of  such  an  incident,  the  condition  is  repugnant  and  void,  for  such  a 
tenant  has  a  right  to  turn  the  fee  tail  into  a  fee-simple  for  the  benefit  of  his  heirs,  by 
barring  strangers.  C.  J.  Can  he  make  a  deed  for  a  tenant  to  the  prajcipe  without 
an  alienation"?  Lutwyche,  such  an  alienation  only  with  intent  to  sutfer  a  recovery, 
may  not  amount  to  such  an  alienation  as  is  prohibited  within  the  intent  of  this 
statute.  4  Leon.  84.  Land  was  given  to  an  alien  in  tail,  remainder  to  another  in 
fee  :  the  alien  suffered  a  recovery,  and  died  without  issue  ;  it  was  urged  that  the 
recovery  was  void,  for  that  the  alien  was  not  tenant  of  the  freehold  at  the  time 
of  the  recovery  suffered,  but  the  whole  Court  held  that  the  recovery  was  good  to 
bar  the  remainder. 

[344]  Another  question  is,  whether  the  reversion  can  be  executed  living  Philip  1 
1  List.  28  a.  is,  that  if  lands  be  given  to  a  man  and  his  wife  and  to  the  heirs  of  their 
two  bodies,  and  they  live  till  each  be  100  years  old,  yet  do  they  continue  tenants  in 
tail,  for  the  law  sees  no  impossibility  of  their  having  issue.  Li  our  case,  if  Philip  has 
any  issue,  he  may  inherit;  but  if  the  reversioner  once  enters,  he  must  enjoy  it  for 
ever,  and  then  what  becomes  of  the  saving  clause  as  to  the  heir? 

C.  J.  Is  there  any  case  which  proves  that  the  estate  shall  not  be  divested  out  of 
the  reversioner  1 

Lutwyche.  I  could  not  find  any.  The  issue  in  tail  cannot  enter  in  the  life  of  the 
offender,  and  a  fortiori  the  reversioner  shall  not. 

He  insisted  on  1  Jac.  being  repealed,  and  the  disability  pardoned,  as  in  the  former 
argument. 

Parker  C.J.  It  has  been  insisted  on  for  the  defendant,  that  the  clause  in  1  Jac.  as 
to  the  heir  makes  it  necessary,  that  the  legal  estate  should  vest  in  the  ancestor,  in 
order  that  the  heir  may  convey  a  title  through  him ;  but  it  is  considerable,  whether 
the  effect  of  that  clause  be  not  rather,  that  whatever  difficulty  would  regularly  arise 
to  the  heir  from  the  ancestor's  not  being  seised,  that  shall  not  be  any  objection  to  the 
heir  in  this  case.  Not  that  the  ancestor  shall  be  seised  for  his  sake,  but  his  want  of 
seisin  shall  not  prejudice  the  heir.  The  heir  shall  take  the  same  advantage,  as  if  the 
ancestor  had  been  seised. 

It  is  contended  that  the  disabled  person  shall  take  by  purchase  in  respect  of 
his  heir  ;  but  that  is  a  notion  I  cannot  understand,  how  he  that  cainiot  take  for 
himself,  can  take  by  purchase  in  respect  of  his  heir.  The  words  in  respect  of  him- 
self and  not  in  respect  of  his  heir  must  be  applied,  secundum  subjectam  raateriam, 
i.e.  as  the  subject  matter  of  the  clause  will  bear.  The  disabled  person  is  made 
incapable  to  take  a  personal  estate  by  the  same  clause,  but  it  is  plain  that  other 
intervening  clause  cannot  be  applied  to  that,  and  so  it  seems  to  be  in  the  case  of 
purchases.  No  authority  has  been  cited  of  either  side,  and  it  seems  a  very  consider- 
able question,  whether  in  the  case  of  tenant  in  tail  with  a  remainder  over,  the 
remainder  being  once  vested  in  default  of  issue  in  tail,  can  be  divested  by  reason  of 
issue  after  born.  Suppose  the  case  of  a  fee-simple,  the  land  escheats  for  want  of  heirs  ; 
shall  it  divest  out  of  the  lord,  and  vest  in  a  posthumous  heir? 

[345]  The  Statute  of  3  Jac.  is  entirely  out  of  the  case.  3  Car.  inflicts  a  penalty 
of  another  kind,  viz.  a  forfeiture  of  the  estate  vested  :  but  if  1  Jac.  be  taken  to  be 
entirely  repealed,  then  3  Car.  will  not  provide  for  all  the  cases  that  may  happen  ;  as 
if  lands  descend  after  the  disability  attached.  Therefore  the  most  natural  construc- 
tion seems  to  be,  that  the  first  clause  of  3  Car.  which  enacts  that  1  Jac.  shall  be  put 
in  execution,  leaves  1  Jac.  its  full  force  and  effect,  as  to  all  cases  not  afterwards 
provided  for  by  3  Car. 

The  difficulty  as  to  the  dutchess's  taking  during  the  life  of  Philip  seems  the  most 
considerable ;  for  suppose  the  other  part  of  it  as  to  the  divesting  the  estate  out  of  the 
remainder-man  were  out  of  the  case,  how  can  she  enter,  where  there  is  any  issue  in 
tail  in  being?  Suppose  there  had  been  a  disseisin,  and  she  was  to  bring  a  formedon  ; 
must  not  she  lay  it,  that  all  the  issue  male  of  the  body  of  Thomas  are  dead  1 

It  is  said  that  issue  must  be  issue  inheritable,  which  Philip  is  not;  but  he  may 
inherit  upon  conformity,  and  issue  inheritable  sub  modo,  sub  conditione,  is  still  issue 
inheritable. 

Pratt  Justice.  That  objection  indeeil  has  the  greatest  weight ;  for  as  to  the  clause, 
for  and  in  respect  of,  Szc.  that  can  have  no  other  construction,  but  that  the  ancestor 
shall  be  disabled,  but  that  disability  shall  not  hurt  the  heir. 
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Disability  may  be  either  total  or  temporary.  Total,  such  as  that  of  an  alien,  would 
have  prejudiced  the  heir.  This  is  a  temporary  one,  and  therefore  though  the  saving 
for  the  heir  had  been  left  out,  I  should  have  thought  it  must  have  had  the  same  con- 
struction, as  it  will  now  have  ;  and  regularly  the  disability  should  not  have  prejudiced 
the  heir  in  all  cases.  But  such  temporary  disabilities  may  in  some  cases  by  intend- 
ment be  prejudicial  to  the  heir,  as  in  case  lands  in  tail  descend  after  the  disability 
attached,  and  no  issue  in  tail  is  then  in  esse,  they  must  go  over  in  that  case.  And  so 
it  seems  to  me  it  will  be  now,  notwithstanding  the  addition  of  that  clause  ;  if  there  be 
an  heir  in  tail  capable  of  taking  at  the  time  of  the  descent,  that  he  shall  have  the 
land  ;  but  if  not,  he  will  be  prejudiced  by  that  accident,  and  it  must  go  over :  at 
least  till  some  person  comes  in  esse  capable  of  taking  the  estate-tail,  the  remainder- 
man shall  enter,  for  the  freehold  cannot  be  in  abeyance. 

Hilary  3  Geo.  it  was  argued  a  third  time  by  Mr.  Reeve  for  the  plaintiflP,  and 
Serjeant  Cheshyre  for  the  defendant. 

[346]  Mr.  Reeve.  The  title  of  the  dutchess  depends  on  three  Acts  of  Parliament, 
1  and  3  Jac.  and  3  Car.  which  were  all  made  to  prevent  the  growth  of  Popery.  And 
he  argued,  she  had  a  good  title  under  1  Jac.  which  remains  unrepealed,  either  by 
3  Jac.  or  3  Car. 

1.  It  is  not  repealed  by  3  Jac.  These  two  statutes  relate  to  different  persons  and 
different  offences.  1  Jac.  relates  to  all  persons,  3  Jac.  only  to  children.  In  1  Jac.  the 
offence  is  passing  or  being  sent  beyond  the  seas  to  be  there  educated  ;  in  3  Jac.  the 
offence  is  going  without  licence.  The  penalty  in  3  Jac.  is  less  than  in  1  Jac.  3  Jac. 
is  only  the  profits,  in  1  Jac.  the  estate  itself  is  forfeited,  and  the  reason  is,  because 
the  offence  against  1  Jac.  is  greater  than  that  against  3  Jac. 

2.  The  Statute  3  Car.  is  no  repeal  of  1  Jac.  The  rule  indeed  is,  Leges  posteri- 
ores  leges  priores  contrarias  abrogant,  but  those  two  statutes  may  consist  together. 
Though  both  extend  to  the  same  persons,  yet  the  penalties  are  different  and  consistent. 
1  Jac.  works  a  disability  to  take  after  the  offence  committed,  3  Car.  a  loss  of  what  the 
offender  had  before  the  offence.  If  it  should  be  construed,  that  3  Car.  is  a  repeal, 
then  Papists  will  be  bettered  by  that  statute,  for  they  will  be  restored  to  their  capacity 
of  purchasing,  which  was  taken  from  them  by  1  Jac.  neither  can  they  be  convicted 
upon  3  Car.  if  they  will  but  be  content  to  stay  abroad  :  no  process  can  reach  them 
there,  for  they  can  only  be  outlawed  in  the  case  of  high  treason.  26  H.  8,  c.  13. 
5  Ed.  6,  c.  11.     3  Inst.  32. 

The  Statute  therefore  of  1  Jac.  being  in  force,  and  the  measure  between  us,  I 
come  in  the  next  place  to  consider  whether  any  and  what  estate  vests  in  the  offender. 
If  the  statute  had  intended  he  shoidd  take  by  descent,  it  would  not  have  disabled 
him  to  purchase  for  the  benefit  of  the  heir.  In  the  case  of  a  purchaser  the  lands  must 
vest  in  the  ancestor,  or  else  the  heir  cannot  take.  The  offender  is  disabled  in  respect 
of  himself  only,  and  not  in  respect  of  his  heir  :  whereas  if  it  should  be  construed,  that 
he  may  take  by  purchase  or  descent,  it  will  then  be  in  his  power  to  bar  the  heir.  If 
he  takes  any  right,  it  must  be  for  his  own  benefit,  and  not  barely  jus  alienandi.  And 
when  it  is  said  that  admitting  he  does  take,  yet  he  has  no  advantage,  because  he 
forfeits  the  profits  ;  that  may  be  avoided  as  I  said  before,  it  being  in  his  power  to 
prevent  a  conviction  on  3  Car.  by  his  keeping  beyond  sea,  and  then  the  whole  profits 
notwithstanding  the  statute  may  be  applied  towards  the  support  of  Popish  seminaries. 

[347]  If  it  be  said,  that  by  construction  of  law  the  Crown  shall  have  the  profits 
during  the  disability  of  the  offender  ;  I  answer,  that  if  the  offender  cannot  take  the 
estate,  the  Crown  cannot  have  the  profits.  1  Inst.  13  a.  If  the  Crown  were  to  take 
the  profits,  it  would  be  only  a  pernancy  of  them,  as  in  outlawry  in  a  personal  action  ; 
and  it  would  be  in  the  power  of  the  offender  to  deprive  the  King  of  the  pernancy  of 
the  profits  by  his  alienation.  21  H.  7,  12.  Raym.  17.  Hardr.  101.  Salk.  395,  408. 
5  Mod.  109.  Whereas  if  it  be  construed,  that  the  offender  is  disabled  to  take,  he 
will  be  consequently  disabled  to  alien,  and  then  the  Act  will  have  its  full  force. 

It  will  not  be  improper  under  this  head  to  consider  some  of  the  disabilities  at 
common  law,  and  compare  them  with  the  present  ease.  1.  Propter  delictum,  as  by 
attaint.     2.  Propter  defectum  subjectionis,  as  an  alien.     3.  Profession  in  religion. 

1.  The  first  of  these  works  a  forfeiture  of  the  estate  to  the  King  for  treason,  and 
to  the  lord  for  felony ;  it  corrupts  the  blood  ;  the  Crown  shall  have  the  purchase  of 
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such  a  person  upon  office  found  ;  and  this  disability  differs  from  that  created  by  1  Jac. 
1.  Because  that  created  by  1  Jac.  is  temporary.  2.  Personal,  and  works  no  corrup- 
tion of  blood.  3.  Because  an  offender  against  1  Jac.  has  no  capacity  to  purchase, 
which  one  attainted  has  for  the  benefit  of  the  Crown. 

2.  An  alien  has  no  inheritable  blood  in  him  :  he  can  have  no  heir,  nor  be  heir  to 
any  man  :  he  has  a  capacity  to  purchase,  but  not  to  hold,  for  upon  office  found  the 
King  shall  have  it.  And  this  disability  differs  from  that  under  1  Jac.  because  on  the 
one  hand  the  issue  of  an  offender  may  inherit,  which  the  issue  of  an  alien  cannot,  and 
on  the  other  hand  an  alien  may  purchase,  which  our  offender  cannot. 

3.  The  next  disability  is  that  of  a  monk,  or  one  entered  into  religion  :  that  comes 
the  nearest  to  the  present  case.  For,  I.  The  purchase  of  a  monk  is  void,  so  is  that  of 
the  offender.  2.  Neither  of  them  can  inherit.  3.  Their  heir  is  not  disabled.  4.  In 
both  cases  the  disability  is  temporary,  for  the  monk  is  restored  upon  his  deraignment, 
and  so  is  the  offender  upon  his  conformity.  It  is  true,  in  1  Inst.  2  b.  a  monk  is  called 
civiliter  mortuus,  but  that  is  only  a  similitudinary  expression  :  that  he  is  not  a  dead 
person  is  proved  by  his  being  restored  upon  his  deraignment,  he  may  be  abbot, 
executor,  bring  and  join  in  actions.  1  Inst.  132  b.  The  disability  therefore  of  a 
monk  comes  very  near  [348]  the  present  case ;  and  it  is  no  foreign  supposition,  to 
intend  the  Parliament  designed  to  bring  the  offender  under  the  same  incapacity,  as 
a  monk,  who  transgressed  no  statute,  was  under  at  common  law.  And  the  rule  of 
construction  is  always  to  be  guided  by  the  reason  and  practice  in  parallel  cases. 
3  Co.  85  b. 

The  principal  difficulties  started  in  this  case  are  two.  1.  Whether  the  dutchess 
can  enter  in  her  remainder  during  the  life  of  Philip,  who  is  issue  in  tail  though 
disabled.  2.  In  case  she  may,  whether  upon  Philip's  conformity  or  leaving  issue 
inheritable,  the  estate  can  divest  out  of  her,  and  Philip  or  his  issue  enter. 

1.  As  to  the  first:  Supposing  then  Charles,  William  and  Philip  disabled  to  take 
this  estate  :  since  Charles  and  William  are  dead  without  issue,  Philip  is  now  the  only 
person  who,  as  heir  male  of  the  body  of  Thomas  first  Lord  Gerard,  is  next  remainder 
by  virtue  of  the  settlement,  and  the  disability  as  to  him  being  before  the  estate 
devolved  upon  him,  it  must  go  over  to  the  next  in  remainder,  who  is  the  lessor  of  the 
plaintiff'.  The  law  will  never  cast  a  descent  upon  one  that  is  attainted,  though  he  may 
bold  what  he  acquires  by  his  own  act,  till  office  found.  1  Vent.  417.  1  Inst.  13  a. 
Fitzh.  Mortdancestor,  47,  55.  The  second  son  recovered,  because  the  first  was  beyond 
sea.  Carter  198.  3  Co.  10  b.  3  Co.  28.  9  H.  6,  24  b.  3  Co.  61  b.  Grandfather 
tenant  in  tail,  father  attainted,  grandfather  dies,  the  issue  of  the  father  may  enter. 
The  dutchess  does  not  claim  by  descent  from  the  disabled  person,  but  by  virtue  of  the 
remainder  limited  to  the  right  heirs  of  Lord  Charles,  upon  this  presumption,  that 
the  former  remainders  are  all  extinct,  Philip  still  continuing  under  the  same  legal 
incapacity. 

2.  But  the  greatest  objection  is,  that  the  statute  having  provided,  that  the  land 
which  descends  to  such  an  offender  shall  not  escheat,  neither  shall  the  issue  be  hurt ; 
if  the  estate  was  to  go  over  to  the  reversioner,  the  issue  of  Philip,  or  he  himself  con- 
forming, cannot  take,  for  the  estate  is  gone. 

Answer.  The  statute  says,  the  offender  upon  his  conformity  shall  be  restored  to 
his  capacity  as  before,  but  doth  not  say  he  shall  be  restored  to  what  be  forfeited  by 
the  disability. 

But  admitting  he  is  designed  to  be  restored  to  all  upon  his  conformity,  then  I 
insist  he  may  call  for  the  estate,  and  so  may  his  issue,  though  it  be  gone  over.  It  is 
a  maxim  in  law,  that  a  freehold  cannot  be  in  abeyance.  1  Inst.  342  b.  It  cannot  be 
in  Philip,  by  reason  of  the  disability,  nor  in  the  Crown,  Philip  never  having  been  in 
possession,  and  there  being  no  provision  in  the  sta-[349]-tute  for  that  purpose  :  nor 
in  the  lord,  for  the  whole  estate  is  not  spent ;  and  therefore  it  must  be  cast  upon 
the  reversioner,  the  law  being  careful  that  the  freehold  shall  never  be  in  abeyance. 
5  Co.  52  b.  Bro.  Escheat  33.  Prerog.  947.  1  Inst.  2  b.  Philip  therefore  being 
disabled,  the  next  in  remainder,  who  is  the  lessor,  must  enter  to  pieserve  the  estate. 

Plow.  486  b.  is,  that  after  an  attainder  of  treason,  and  till  office  found,  the  free- 
hold shall  be  in  the  person  attainted  so  long  as  he  lives,  and  ho  shall  be  tenant  to 
every  prsocipe ;  but  when  he  dies  the  land  cannot  descend  to  the  heir,  for  his  blood 


1  STRANGE,  350.  TRINITY   TERM,  6    GEO.  563 

is  corrupted  ;  and  it  cannot  be  in  the  King  till  office  found,  and  therefore  till  then 
it  shall  escheat  to  the  lord,  as  upon  the  death  of  his  tenant  without  heir  ;  though 
part  of  that  case  be  denied  for  law  in  3  Co.  10  b.  for  there  it  is  said,  that  by  the 
common  law  for  lands  in  fee-simple,  and  by  23  H.  8,  c.  13,  for  lands  in  tail,  the  actual 
possession  was  not  in  the  King  till  office,  but  when  tenant  in  fee-simple  is  attainte<l 
and  dies,  the  fee  and  freehold  without  any  office  are  thrown  upon  the  King  (though 
not  held  immediately  of  him)  to  prevent  an  abeyance,  and  the  land  shall  not  escheat 
to  the  lord  till  office,  for  in  all  cases  the  escheat  for  high  treason  is  to  the  King.  But 
if  tenant  in  tail  is  attainted  and  dies,  it  shall  not  vest  in  the  King  before  office,  for 
neither  the  attainder  nor  the  statute  work  any  corruption  of  blood  as  to  the  descent 
of  lands  intailed  ;  but  now  the  Statute  32  H.  8,  transfers  and  vests  the  actual  posses- 
sion in  the  King  by  the  attainder,  as  well  in  the  life  as  after  the  death  of  the  person 
attainted,  and  as  well  of  lands  in  tail,  as  of  lands  in  fee.  So  it  is  if  an  alien  dies,  the 
freehold  is  presently  in  the  King,  without  office.     5  Co.  52.     8  Co.  76.     Plow.  229. 

The  issue  may  very  well  take  after  the  death  of  Philip,  for  though  the  lord  has 
entered  by  escheat,  yet  a  person  claiming  paramount  to  him  may  enter  and  oust  the 
lord.  3  Inst.  231.  49E.  3,  16.  8  Co.  76  b.  Fitz.  Mortd.  46.  2'lnst.  183.  H.  P.  C. 
322.  The  issue  in  tail  shall  never  be  hurt  by  the  disability  of  the  tenant  in  tail  ; 
Philip  by  his  own  act  shall  not  hurt  the  issue,  by  the  estate  gone  over  to  the  rever- 
sioner, or  lord  by  escheat :  and  that  was  the  design  of  the  saving. 

A  reversion  must  take  effect  at  the  instant  the  particular  estate  is  determined. 
If  the  eldest  son  dies  seised  leaving  his  wife  priveraent  enseint  with  a  son,  and  the 
second  son  enters  (as  he  must)  and  afterwards  a  posthumous  son  is  born,  he  shall 
enter  upon  his  [350]  uncle,  and  so  shall  a  posthumous  issue  upon  the  lord  by  escheat. 
F.  N.  B.  195. 

It  has  been  objected,  that  the  dutchess  cannot  make  out  her  title  in  a  formedon 
in  reverter.  But  why  not?  she  need  only  set  out  her  pedigree,  and  allege  the  death 
of  the  donee  in  tail  without  issue  ;  and  that  would  bring  it  to  the  question,  whether 
dying  without  issue  capable  of  taking  is  not  in  law  dying  without  issue.     8  Co.  88. 

The  recoveries  suffered  by  Charles  are  of  no  effect,  for  if  he  was  disabled  to  take 
the  estate,  he  could  not  make  a  tenant  to  the  pra3cipe,  and  then  the  recoveries  are  void. 

The  Statute  therefore  of  1  Jac.  being  in  force;  no  estate  vesting  in  a  person 
disabled,  and  no  recovery  by  him  suffered  being  good  ;  since  Philip  by  reason  of 
the  disability  cannot  take,  but  upon  his  conformity  may  be  let  in,  or  leaving  issue 
capable,  that  issue  may  take  notwithstanding  the  estate  is  gone  over  :  to  prevent 
an  abeyance  the  lessor  of  the  plaintiff'  shall  take,  and  so  had  a  good  title  to  make 
the  lease. 

Cheshyre  Serjeant  contra.  The  question  is  whether  the  remainder  limited  to  the 
heirs  male  of  the  body  of  Thomas  be  extinct,  so  as  the  subsequent  remainder  to  the 
right  heirs  of  Lord  Charles  shall  take  place.  If  the  first  remainder  be  not  extinct, 
the  title  is  with  the  defendants  by  reason  of  their  possession. 

Under  1  Jac.  we  say,  the  disability  does  not  prevent  the  vesting  of  the  estate, 
but  relates  only  to  a  pernancy  of  the  profits,  which  will  better  answer  the  end  of 
the  statute  in  encouraging  conformity  than  losing  the  whole  estate  without  a  possi- 
bility of  being  restored  :  his  conformity  is  in  the  nature  of  a  condition  precedent, 
which  if  he  performs  he  ought  to  reap  the  benefit  of  it.  On  the  one  hand  it  will  be 
an  encouragement  to  the  offender  to  be  restored  to  a  pernancy  of  the  profits,  whereas 
on  the  other  hand  if  he  should  not  be  restored,  he  will  have  no  encouragement  to 
conform. 

The  eff'ect  of  the  recoveries  is  out  of  the  case,  for  Philip  claims  paramount  to  them, 
and  it  would  be  hard  his  issue  should  see  the  estate  go  over,  and  be  put  to  a  difficulty 
to  convey  a  descent  to  himself,  and  get  back  the  land  from  him  in  remainder.  There 
is  no  law  which  restrains  Papists  from  selling  their  estates  ;  on  the  contrary  it  ought 
to  be  encouraged,  for  by  that  the  Protestant  land  interest  is  strengthened. 

[351]  The  Crown  shall  have  the  profits  during  the  disability  of  the  offender,  for 
the  profits  of  the  land  are  forfeited  to  all  purposes  of  benefit,  as  much  as  if  the  land 
itself  were  forfeited.  By  a  grant  of  the  profits  the  land  passes.  3  Lev.  289. 
1  Inst.  4  b. 

The  Government  sought  not  the  estates  of  the  oflfenders,  but  their  conformity. 
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If  a  minor  under  the  guardianship  of  his  uncle,  who  is  his  next  heir,  be  sent  abroad 
by  him ;  if  it  should  be  construed  that  the  estate  is  gone,  then  the  uncle  who  was  the 
greatest  offender  would  reap  the  benefit  (a).  Whereas  if  the  land  vests  and  the 
profits  only  are  forfeited,  it  will  be  as  great  hindrance  to  childrens  going  beyond 
sea,  and  no  encouragement  to  the  guardians  to  send  them,  and  then  too  there  will  be 
no  abeyance. 

The  reason  why  the  punishment  under  3  Car.  is  less  than  1  Jac.  (for  he  put  3  Jac. 
out  of  the  case)  is,  because  1  Jac.  was  made  upon  a  pinch,  and  when  the  bent  of  the 
nation  was  against  the  Papists,  and  when  that  occasion  was  served,  it  was  thought 
proper  to  mitigate  the  penalties. 

This  disability  cannot  amount  to  a  refusal,  so  as  to  make  the  estate  go  over,  for 
the  offender  could  not  bar  his  issue  by  matter  en  pais.  The  divesting  and  revesting 
estates  is  not  favoured  in  law.  1  Co.  87.  22E.  3,  19.  Hob.  336,  346.  Fitzh.  Dower 
143.  Maynard  161.  If  the  estate  should  be  sent  over,  it  can  never  be  brought  back 
again,  and  then  the  provision  in  benefit  of  the  heir  would  be  to  no  purpose. 

At  common  law  profession  in  religion  was  equivalent  to  death,  it  was  a  civil  death, 
and  a  formedon  would  lie,  eo  quod  suscepit  super  se  habitum  religionis,  in  quo  habitu 
professus  fuit.  1  Inst.  133.  F.  N.  B.  196.  And  a  writ  of  mortdauncestor  would 
lie  upon  such  a  suggestion. 

I  admit  the  posthumous  issue  in  tail  may  enter  upon  the  reversioner,  for  he  only 
takes  pro  hac  vice  to  prevent  an  abeyance,  of  which  there  is  no  danger  in  the  case  at 
Bar,  if  our  construction  prevails. 

He  insisted  likewise  on  the  matter  of  the  pardon,  and  the  life  of  Philip. 

The  Court  said  nothing,  taking  this  to  be  the  last  argument :  and  so  it  stood  two 
terms  upon  a  Curia  advisare  vult.  But  then  understanding,  other  counsel  had  been 
retained  to  argue,  if  occasion ;  they  desired  to  hear  them.  And  Trin.  4  Geo. 
(Parker  [352]  C.J.  being  made  Lord  Chancellor,  and  Fortescue  come  down  into  the 
King's  Bench)  it  was  argued  a  fourth  time  by  Sir  Thomas  Powys  for  the  plaintiff, 
and  Sir  Edward  Northey  for  the  defendant. 

Sir  Thomas  Powys.  In  order  to  make  a  title  in  the  plaintiff'  upon  this  record,  I 
shall  endeavour  to  prove,  that  Lord  Charles  being  educated  in  a  foreign  Popish 
seminary,  and  continuing  a  Papist  to  the  time  of  his  death,  was  by  the  Statute  of 
1  Jac.  1,  c.  4,  disabled  and  made  incapable  to  inherit  any  legal  estate,  and  consequently 
the  recoveries  suffered  by  him  are  void,  and  ineffectual  to  bar  the  remainder  under 
which  we  claim  ;  and  that  Philip  continuing  under  the  same  disability,  the  estate-tail 
is  spent,  and  the  dutchess  must  enter  as  in  her  reversion. 

For  this  purpose  I  shall  consider  these  three  things.  1.  What  will  be  the 
consequence  upon  the  Statute  of  1  Jac.  taking  it  singly  and  by  itself.  2.  What 
alterations  have  been  made  by  any  subsequent  statutes.  And  3.  What  influence  the 
common  recoveries  and  the  life  of  Philip  will  have  in  prejudice  of  the  dutchess's  title. 

1.  Then  to  take  1  Jac.  by  itself,  and  consider  it  in  relation  to  this  case.  Upon 
this  statute  it  is  that  we  must  make  our  stand,  for  I  must  admit  that  the  common 
recoveries,  and  the  life  of  Philip,  will  be  objections  against  us,  unless  we  can  have  the 
assistance  of  this  statute  to  remove  them.  And  as  this  is  to  be  our  foundation,  it  will 
be  proper  to  observe  the  time  and  occasion  of  making  it. 

It  is  very  well  known  that  during  Queen  Elizabeth's  reign  the  Papists  were  very 
active  in  finding  out  means  to  ruin  the  Protestant  religion,  or  in  the  language  of  those 
times,  to  fight  the  Pope's  battles.  Amongst  other  expedients  that  were  thought  of, 
and  put  in  execution,  this  of  erecting  Popish  seminaries  in  foreign  parts  for  the 
education  of  the  F]nglish  youth  was  one  of  the  principal  contrivances  of  the  Papists, 
to  bring  about  their  design,  and  therefore  the  Government  at  that  time  was  very 
vigilant  to  prevent  the  ill  consequences  of  it.  And  to  that  purpose  a  law  was  made 
27  Eliz.  c.  2,  which  being  very  doubtful  and  obscure  in  many  respects,  and  thought 
by  some  to  be  but  a  temporary  Act,  which  expired  by  that  Queen's  death,  it  had  not 
the  intended  effect. 

Immediately  upon  King  James's  accession  to  the  throne  the  statute  we  are  now 
upon  was  made,  as  an  effectual  provision  against  so  great  a  mischief.  And  as  the 
mischief  was  great,  so  the  Parliament  thought  there  was  no  time  to  be  lost  in  putting 
a  stop  to  [353]  it,  and  therefore  one  of  the  first  things  they  set  themselves  about  as 
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soon  as  they  came  together,  was  to  apply  a  proper  remedy  to  this  mischief.  This 
early  care  of  theirs  will  bo  sufficient  to  silence  any  insinuations,  as  if  this  was  but  a 
triHing  and  an  insignificant  attempt,  and  not  designed  by  the  Parliament  to  bring  the 
Papists  under  those  difficulties,  which  it  is  objected  will  be  the  consequence  if  our 
construction  prevails  :  in  answer  to  which  they  of  the  other  side  set  a  construction, 
which  tends  only  to  make  this  (as  they  call  it)  a  still-born  statute.  I  need  not 
mention  the  rule  laid  down  in  Hob.  87,  93,  97,  that  an  Act  of  Parliament  shall  never 
be  construed  to  be  void,  if  it  can  possibly  be  otherwise  ;  but  shall  be  expounded  in 
such  a  manner,  that  it  may  as  far  as  possible  attain  its  end. 

The  statute  has  a  twofold  operation.  1.  To  create  an  incapacity  to  take  any 
estate,  under  the  words,  be   disabled  and  made  incapable  to  inherit,  purchase,  take. 

2.  To  prevent  the  enjoying  any  estate  vested  before  the  offence,  implied  in  these 
words  have  or  enjoy. 

The  whole  clause  runs,  "  That  every  such  person  so  passing  or  being  sent,  &c. 
shall,  as  in  respect  of  him  or  herself  only,  and  not  to  or  in  respect  of  any  of  his  heirs 
or  posterity,  be  disabled  and  made  incapable  to  inherit,  purchase,  take,  have  or  enjoy 
any  manors,  lands,  &c."     And  then  follows  the  proviso  for  conformity. 

It  is  the  hrst  part  of  those  words  creating  the  disability  to  take,  which  is  what 
we  rely  upon,  for  the  offence  was  committed  by  Charles  and  Philip  before  the  descent 
of  the  estate  to  either  of  them  ;  so  that  what  might  be  the  construction  of  the  statute 
as  to  estates  vested,  will  not  need  to  be  now  considered,  being  intirely  foreign  to  the 
present  question. 

The  words  be  disabled  to  inherit,  purchase,  take,  are  very  strong  and  significant, 
and  without  doubt  would  have  been  sufficient  to  have  hindered  any  estate  from 
vesting  in  the  disabled  person,  if  the  statute  had  not  gone  on,  and  made  provision  for 
the  benefit  of  the  heir.  The  word  inherit  would  have  prevented  any  descent  to  the 
offender,  and  the  word  take  would  have  stopped  him  from  claiming  as  a  purchaser. 
The  words  in  Lord  Delaware's  case  (b)  are  not  so  strong,  and  yet  the  dignity  was  held 
to  be  suspended,  and  he  no  baron,  but  only  an  esquire.     The  statute  of  11  &  12  W. 

3,  c.  4,  is  penned  in  the  very  same  expressions,  and  upon  that  it  has  been  held,  that 
no  estate  would  pass  to  a  Papist  by  any  conveyance  whatsoever.  The  words  of 
31  Eliz.  against  simony  have  been  construed  to  create  such  a  disability,  as  [354]  that 
the  presentee  cannot  bring  an  ejectment,  or  sue  for  tithes  ;  and  yet  the  words  there 
are  not  heaped  up  so  elaborately  as  in  our  statute. 

But  it  is  contended,  that  the  words,  in  respect  of  himself  only  and  not  in  respect 
of  his  heir,  do  restrain  and  qualify  the  others,  and  shew  the  estate  was  designed  to 
vest  in  the  ancestor,  in  order  to  enable  the  heir  to  take. 

To  this  I  answer,  that  they  are  not  to  be  considered  as  words  restraining  the 
former  :  if  it  be  any,  it  must  be  but  a  partial  restriction,  as  to  lands,  tenements  and 
hereditaments  only,  and  not  to  leases,  goods  or  chattels,  which  the  heir  has  nothing 
to  do  with  ;  and  it  is  absurd  to  say  they  shall  qualify  as  to  part,  and  not  throughout. 
This  saving  the  right  of  the  heir,  enures  only  as  an  exception  of  the  heir,  and  leaves 
the  statute  to  run  in  non  exceptis,  for  the  exception  helps  to  prove  the  rule,  and  shew 
that  the  offender  himself  was  designed  to  be  left  under  the  utmost  force  of  the 
former  words. 

The  offender  himself  was  the  person  principally  aimed  at ;  the  care  of  the  heir 
was  but  a  secondary  intention,  and  therefore  the  first  is  not  to  be  overthrown  to 
make  way  for  the  second.  But  say  they,  what  use  then  will  you  make  of  this 
saving  1  were  the  words  added  with  no  view  or  design  at  all  1  I  answer,  they  were 
put  in  only  in  majorem  cautelam,  to  satisfy  every  body,  that  only  a  personal  dis- 
ability was  intended  :  they  were  not  added  as  necessary,  but  to  prevent  any  doubts 
which  might  arise  in  prejudice  of  the  heir,  and  as  my  Lord  Coke  says,  to  satisfy 
ignorant  men,  and  also  to  clear  any  suspicion,  as  if  the  Parliament  intended  to 
resemble  this  case  to  that  of  an  attainder,  and  so  cut  off  the  communication  between 
the  ancestor  and  heir.  If  the  other  side  will  have  us  find  out  some  use  or  other  for 
these  words,  what  can  it  be,  but  only  to  enable  the  heir  to  make  out  his  title  through 
one  who  was  never  seised  ? 

But  surely  it  is  no  consequence,  that  because  the  disability  is  not  to  run  upon  the 
heir,  therefore  the  estate  must  vest  in  the  disabled  ancestor.     This  would  be  intirely 
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to  overthrow  the  statute,  for  then,  contrary  to  the  words,  he  will  inherit  and  take. 
And  if  he  be  allowed  to  inherit  and  take,  they  must,  at  the  same  time  give  him 
a  power  to  alien,  and  by  this  means  he  will  be  enabled  to  prevent  any  discoveiy 
of  his  offence,  for  none  but  the  next  heir  will  take  that  advantage,  and  if  he  does,  the 
other  knows  how  to  revenge  himself. 

In  order  to  overthrow  our  construction,  and  yet  leave  the  Act  to  have  some  effect, 
it  has  been  insisted  for  the  defendant,  that  the  statute  only  creates  a  disability  to  take 
the  profits. 

[355]  To  this  I  answer ;  that  there  are  no  words  in  the  statute  which  look  that 
way  ;  it  is  perfectly  silent  as  to  any  such  thing  ;  and  can  it  be  imagined,  that  if  the 
Legislature  had  intended  so,  they  would  not  have  adapted  the  words  to  such  an 
intention?  Can  any  one  think  they  would  throw  in  clauses  out  of  abundant  caution 
in  one  place,  and  yet  be  entirely  silent  in  so  material  a  point  as  this?  The  statute 
disables  them  from  taking  or  enjoying  goods  and  chattels  in  the  same  clause  which 
relates  to  lands;  now  nobody  can  have  the  profit  of  goods  and  chattels,  but  he  who 
has  the  property,  and  the  offender  cannot  have  the  property  by  reason  of  the  statute;  so 
that  construing  the  profits  only  to  be  forfeited  can  go  but  to  part,  and  it  is  absurd  to 
create  distinct  disabilities  as  to  the  real  and  personal  estate,  when  the  statute  has 
coupled  both  together,  and  made  no  distinction  between  them. 

The  statute  says  the  offender  shall  not  take.  The  defendants  by  their  construction 
say  he  shall  take,  and  so  they  give  the  statute  an  operation  as  to  a  pernancy  of  the 
profits,  a  matter  in  which  it  was  silent,  and  this  is  to  overthrow  the  plain  sense  of  the 
words,  which  disable  him  from  taking  the  estate. 

And  as  it  is  pretty  extraordinary  to  think  the  statute  designed  only  that  the 
pernancy  of  the  profits  should  be  forfeited  ;  so  it  is  much  more  extraordinary,  that  if 
they  had  such  a  design,  they  should  take  no  care  to  dispose  of  them  elsewhere,  or 
name  the  person  they  intended  should  have  them  daring  the  disability.  The  same 
Parliament  were  so  far  from  thinking  that  a  matter  proper  to  be  left  undetermined, 
that  when  by  the  Statute  of  3  Jac.  they  disabled  an  offencler  against  that  statute  from 
enjoying  any  estate,  they  immediately  directed  the  next  Protestant  of  kin  to  take  the 
profits  :  if  they  had  any  such  design  in  our  statute,  they  would  have  expressed  it  in 
the  same  manner ;  but  they  very  well  knew,  they  had  no  occasion  to  direct  the 
application  of  the  profits,  when  they  had  before  disposed  of  the  whole  estate. 

They  endeavour  to  supply  the  want  of  a  direction  to  whom  the  profits  are  to  go, 
by  telling  us,  that  by  construction  of  law  the  Crown  shall  have  the  profits,  because 
this  is  a  public  offence,  and  not  to  the  detriment  of  any  particular  person,  according  to 
the  case  of  JFoodtvard  v.  Fox,  2  Vent.  187,  267. 

If  this  was  to  be  allowed,  I  know  no  use  the  statute  would  be  of  ;  the  profits  could 
only  be  forfeited  as  in  outlawry  in  a  perso-[356]-nal  action,  and  it  would  be  in  the 
power  of  the  offender  to  deprive  the  King  of  the  pernancy  of  the  profits  by  his 
alienation;  not  to  mention  the  prejudice  that  would  accrue  to  the  heir;  whereas  if  it 
be  construed,  that  the  offender  is  disabled  to  take,  he  will  be  consequently  disabled  to 
alien,  and  then,  and  not  till  then,  the  Act  will  have  its  full  force. 

But  whilst  we  are  arguing  to  preserve  the  estate  for  the  heir,  against  the  aliena- 
tion of  the  ancestor,  we  are  told,  that  we  are  endeavouring  to  defeat  one  great  end 
and  design  of  the  statute  which  was  to  strengthen  the  Protestant  landed  interest ;  for 
say  they,  give  us  the  estate  that  we  may  alien  it  to  a  Protestant,  and  that  will  be  a 
means  to  work  us  out  of  the  kingdom.  To  this  I  must  observe,  that  it  is  a  little 
unlikely,  they  who  are  so  solicitous  to  get  the  estate,  will  be  so  willing  to  part  with 
it.  To  what  purpose  should  they  argue  themselves  into  the  estate,  if  they  can  so 
readily  leave  it  as  soon  as  they  have  if?  They  can  never  be  in  earnest  when  they 
tell  us,  they  only  desire  the  estate  to  have  an  opportunity  to  shew  the  world  how 
generously  they  can  relinquish  it.  They  who  argue  in  this  manner,  must  distinguish 
between  a  purchase  and  a  descent;  for  when  they  contend  for  lands  by  descent,  in 
orfler  to  hand  them  over  to  a  Protestant ;  they  can  never  mean,  to  secure  to  them- 
selves a  power  to  alien  to  one  of  their  own  religion  :  that  would  be  to  make  him  a 
purchaser  against  the  express  words  of  the  statute,  and  would  also  overthrow  that 
plausible  pretence  of  theirs,  of  strengthening  the  Protestant  landed  interest ;  for  if 
■they  may  alien  at  all,  they  must  have  a  general  power,  and  then  it  can  hardly  be 
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supposed  they  will  turn   their  backs  on  their  own   religion,  in  order  to  propagate 
heresy,  and  root  out  themselves. 

If  the  gentlemen  who  aigue  in  this  manner  are  really  in  earnest  to  advance  the 
Protestant  interest,  I  can  shew  them  a  way  how  it  may  bo  done  more  effectually  than 
that  they  are  now  in  ;  it  is  only  by  keeping  the  estate  from  ever  vesting  in  a  Papist, 
and  giving  it  away  to  the  next  person  capable  of  taking  it.  This  is  a  plainer  ancl 
easier  way  to  bring  about  what  they  pretend  to  have  so  much  at  heart ;  for  if  the 
Protestant  interest  be  best  advanced  by  working  Papists  out  of  their  estates,  then  I 
am  sure  that  end  will  be  easier  effected  by  keeping  them  out  intirely,  than  by  letting 
them  in  upon  a  bare  promise,  how  specious  soever,  of  surrendering  their  estates  when 
required. 

When  any  great  mischief  is  intended  to  be  remedied,  such  a  construction  must 
be  made  as  will  tend  the  most  effectually  to  prevent  the  mischief.  The  mischief  is, 
that  children  go  beyond  the  seas  for  a  Popish  education.  Now,  if  our  construction 
prevails,  the  offender  will  be  in  a  manner  cut  oti'  from  his  own  fa-[357]-mily  and  his 
native  country  :  he  will  be  in  many  respects  as  an  alien,  exile,  or  one  professed  ;  and 
the  bringing  all  those  disabilities  upon  liim  will  be  a  means  to  deter  him  from  going, 
and  then  the  end  of  the  statute  is  answered.  In  making  this  construction  we  go 
along  with  the  words  and  reason  of  the  statute,  but  they  on  the  other  side  in  their 
exposition  leave  both  behind  them,  and  under  pretence  of  finding  out  a  plain,  easy 
operation  for  the  statute,  they  sot  up  an  imaginary  construction  of  their  own,  which 
I  have  before  shewn  tends  only  to  overthrow  it. 

But  this  milder  construction  of  the  disability  and  sinking  it  below  the  words 
ought  not  to  prevail  for  these  reasons.  1.  Because  it  is  contrary  to  the  rules  laid 
down  in  expounding  statutes  made  for  the  advancement  of  religion,  for  summa  est 
ratio  quas  pro  religione  facit.  Such  statutes,  says  ray  Lord  Hobart  in  Colt  v.  Glover's 
case{c),  are  to  be  extended  even  beyond  the  words.  And  so  is  11  Co.  70,  Magdalen 
College  case,  where  there  are  many  instances  of  this  nature.  There  words,  short  and 
imperfect  in  themselves,  were  carried  beyond  the  letter  to  attain  their  end,  but  we 
are  told  in  this  case,  though  the  words  are  full  and  express,  yet  the  sense  is  to  be 
softened  and  mitigated.  2.  Because  it  is  contrary  to  the  rule  of  exposition  of 
statutes  made  to  prevent  any  great  mischief  in  the  commonwealth,  or  which  enact 
any  thing  to  its  benefit.  In  11  Co.  34  a.  it  is  said,  that  such  statutes,  though  penal, 
shall  be  taken  by  intendment,  and  he  instances  even  in  criminal  cases. 

This  case  comes  under  both  these  rules  :  the  mischief  designed  to  be  prevented  by 
the  statute  strikes  both  at  our  religion  and  civil  government,  to  have  our  youth 
educated  in  seminaries  of  Jesuits,  where  they  acquire  the  greatest  inveteracy  against 
both. 

The  rule  of  the  civil  law  is,  in  dubio  legis  intentio  non  verba  valent,  but  no  rule 
can  be  shewn,  that  where  words  are  plain,  and  express,  an  intention  shall  be  presumed 
contrary  to  the  words.  I  believe,  if  a  common  person  was  to  read  this  statute,  he 
would  not  be  able  to  raise  any  doubts  upon  it,  though  lawyers  we  see  have. 

When  we  have  drove  them  out  of  all  their  holds,  then  they  resort  to  the  saving  in 
the  statute  as  their  last  refuge  ;  and  argue  that  because  the  estate  is  saved  to  the 
heir,  therefore  it  shall  vest  in  the  disabled  ancestor.  But  surely  this  would  be  a  very 
strange  exposition,  to  draw  such  an  inference  from  the  saving  words  of  a  statute,  as 
will  overturn  and  destroy  the  very  purview  itself.  And  thus  they  who  are  so 
solicitous  to  set  up  the  saving  for  the  benefit  of  the  heir,  are  all  the  while  doing  him 
the  greatest  mis[358]-chief ;  for  if  the  ancestor  has  the  estate,  he  must  have  it  with  a 
power  to  alien,  and  this  will  enable  him  to  keep  all  under  him  in  subjection  ;  for  if 
the  Protestant  heir  goes  to  take  the  advantage,  he  will  sell ;  if  he  be  a  remainder-man, 
ho  will  suffer  a  common  recovery,  and  revenge  himself  that  way.  There  is  no  need  in 
constructions  upon  such  statutes  to  give  the  estate  to  the  ancestor,  for  in  Laid 
Delaware's  case,  the  peerage  never  vested  in  William,  and  as  the  book  takes  notice,  he 
was  but  an  esquire,  and  yet  the  dignity  descended  to  Thomas. 

They  ask  us,  if  the  estate  is  not  in  the  offender,  where  is  it?  To  this  I  answer, 
that  certainly  it  is  not  in  the  disabled  person,  if  it  can  go  any  where  else ;  for  that 
would  be  maledicta  constructio  qua  corrurapit  textum.  In  Hob.  87,  it  is  said,  that  an 
Act  of  Parliament  may  indeed  be  void,  but  not  if  by  any  possibility  it  can  be  other- 
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wise ;  and  that  whatever  is  a  necessary  consequence  of  a  statute,  is  as  much  a  part  of 
it,  as  if  it  had  been  contained  in  the  body  of  it.  Hob.  293.  It  may  make  a  felony, 
and  Bio.  Corone,  it  may  operate  as  a  pardon  by  intendment. 

Again  :  where  an  Act  of  Parliament  has  made  any  new  point,  the  Judges  are  to 
construe  it  so  as  to  make  it  practicable,  though  it  thwarts  some  of  the  maxims  of  the 
common  law ;  for  that  is  the  main  business  of  all  Acts  of  Parliament,  to  correct  the 
common  law ;  and  if  a  statute  be  inconsistent  with  the  common  law,  and  both  cannot 
stand  together,  then  the  rules  of  law  must  give  place  to  the  statute,  and  not  the 
statute  to  them. 

I  must  admit  it  to  be  a  good  rule  in  expounding  statutes,  to  go  as  near  the 
common  law  as  we  can,  provided  we  do  not  set  up  the  latter  to  destroy  the  former, 
but  blend  them  one  with  another  as  long  as  they  will  hold  together,  and  when  they 
grow  inconsistent,  then  the  common  law  is  to  be  rejected. 

To  see  then  where  the  estate  is,  let  us  first  consider  where  it  is  not.  It  is  not  in 
the  offender,  by  reason  of  the  statute,  as  I  have  before  shewn  ;  and  if  not  in  him,  then 
there  can  be  no  pernancy  of  the  profits  of  the  Crown  ;  for  1  Inst.  13  a.  where  the  son 
was  attainted,  living  the  father,  it  was  held,  the  King  could  not  claim  by  escheat, 
because  the  son  never  had  any  thing.  It  cannot  go  to  the  heir  of  the  offender  during 
his  ancestor's  life,  for  nemo  est  hieres  viventis,  and  therefore  since  it  cannot  go  any 
where  else,  it  must  return  to  us,  who  are  the  reversioner,  as  to  the  first  mover.  Thus 
estates  are  supposed  to  have  first  moved  from  the  lord,  and  therefore  when  the 
tenant  dies  without  heir,  it  goes  back  to  the  lord  by  way  of  escheat.  So  of  estates-tail ; 
if  [359]  nobody  be  capable  to  take  them  up,  the  donor  must  enter  as  in  his  reversion. 

To  this  they  object  the  proviso  in  the  statute,  for  conformity ;  and  ask  us  how 
they  shall  have  back  their  estate  again,  in  case  they  should  conform. 

This  admits  of  two  answers:  1.  It  does  not  appear  that  this  proviso  has  any 
retrospect,  or  words  of  restoration  in  it ;  it  only  makes  him  from  thenceforth  capable 
of  taking  an  estate,  but  does  not  provide  that  he  shall  be  as  if  he  was  never  under  any 
disability.  He  loses  what  should  have  vested  during  his  recusancy  as  a  punishment 
for  it,  and  his  conformity  is  as  a  condition  precedent  to  his  taking  any  future  estate. 
When  he  has  lived  as  a  recusant  all  his  life,  it  is  not  reasonable,  that  a  feint  conformity 
at  the  last  should  put  him  in  the  same  condition  with  those  who  have  always  been 
innocent.  2.  But  admitting  that  the  offender  is  designed  to  be  restored  to  all  upon 
his  conformity,  then  I  insist  that  he  may  call  for  that  estate  which  passed  by  him 
during  his  disability,  for  the  same  act  which  incapacitates  him  to  take,  may  put  him 
in  statu  quo  on  its  own  terms.  One  act  may  attaint  a  man,  and  another  restore  him 
upon  condition  ;  and  why  may  not  the  same  statute  do  as  much  ?  There  is  no  more 
difficulty  in  shifting  the  estate  from  the  reversioner  to  the  conformist,  than  in  the 
Frince's  case(d)  from  him  to  the  Crown,  and  so  back  again  when  there  is  a  new  Prince 
of  Wales,  which  desultory  kind  of  inheritance  has  been  held  good.  In  the  Earl  of 
Derby's  case  in  Eaymond,  it  is  laid  down,  that  where  estates  are  limited  by  a  statute 
for  particular  purposes,  they  are  not  to  be  measured  by  the  rules  of  law,  else  says  the 
book,  how  could  the  Prince's  case  be  law,  but  that  the  Judges  were  obliged  to  go 
according  to  the  Act. 

Thus  according  to  Beaumont's  case,  9  Co.  and  Hob.  257,  estates-tail  may  cease  and 
rise  again.  It  is  one  of  the  maxims  of  the  common  law,  that  a  freehold  cannot  be 
in  abeyance,  but  yet  we  know  in  cases  of  necessity,  the  contrary  is  every  day's 
expeiience :  as  where  a  parson  dies,  the  freehold  is  in  abeyance.  Litt.  §  646,  647. 
So  where  houses  are  annexed  to  offices :  and  the  like  of  estates-tail.  Litt.  §  649,  650, 
613.  1  Inst.  331  a,  345  a.  So  there  may  be  a  moveable  fee-simple  both  as  to  persons 
and  as  to  place.  A  man  may  be  passed  over  as  a  person  not  in  esse,  as  a  monk  who 
is  civiliter  mortuus,  who  may,  notwithstanding,  upon  his  deraignment  enter  upon  the 
reversioner.     2  Roll.  Abr.  150  b. 

Suppose  tenant  in  tail  dies,  leaving  his  wife  priveraentenseint  with  a  son  ;  this  shall 
not  hinder  the  reversioner,  but  that  he  may  [360]  enter  till  the  birth,  and  at  the  birth 
the  tail  shall  revive  ;  for  the  expectation  and  presumption  that  there  may  be  a  child 
shall  not  keep  the  freehold  in  abeyance.  7  Co.  8  b.  And  from  hence  wo  may  argue 
a  fortiori,  that  any  expectation  of  conformity  shall  not  keep  us  out,  since  that  is  more 
unlikely  than  the  birth  of  a  child  on  ventre  sa  mere.  I  shall  leave  this  first  point 
with  inculcating  that  the  incapacity  in  our  case  is  to  take,  and  not  barely  to  enjoy. 
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2.  It  being  thus  established  that  the  Act  of  1  Jac.  has  created  an  incapacity  to 
take  ;  the  next  thing  to  be  considered  is,  whether  any  subsequent  statutes  have  altered 
the  law  in  this  point,  and  taken  oft"  the  disability. 

It  is  not  contended  on  the  other  side,  that  there  ever  was  any  express  repeal  of 
this  statute ;  but  the  most  they  pretend  to  is,  that  it  being  inconsistent  with  the 
subsequent  statutes,  it  is  implicitly  repealed  according  to  the  rule  leges  posteriores 
leges  priores  contrarias  abrogant. 

Before  I  enter  upon  the  consideration  of  the  consistency  or  inconsistency  of  the 
three  statutes,  I  would  observe,  that  repeals  by  implication  are  to  be  used  very 
tenderly,  because  they  infer  a  very  high  reflection  upon  the  lawmakers,  as  if  heed- 
lessly and  unknowingly  they  made  contrary  and  inconsistent  laws.  11  Co.  63, 
1  Eoll.  Rep.  91. 

It  was  given  up  in  C.  B.  and  agreed  to  in  this  Court,  that  3  Jac.  relates  to  different 
persons  and  different  offences  from  1  Jac.  and  therefore  I  shall  pass  it  by  and  take  no 
notice  of  it. 

The  Statute  of  3  Car.  is  that  which  is  set  up  by  the  other  side  to  be  the  governing 
Act,  and  an  implicit  repeal  of  1  Jac.  notwithstanding  it  enacts  it  to  be  put  in  due 
execution,  which  is  sufficient  to  shew  it  was  not  intended  as  a  repeal. 

It  was  said  upon  a  former  argument,  that  1  Jac.  was  made  upon  a  pinch,  and 
when  the  bent  of  the  nation  was  against  the  Papists,  and  it  being  very  severe  upon 
them,  3  Car.  was  made  to  mitigate  those  penalties.  In  order  to  answer  this  pretence 
I  must  resume  the  historical  part  of  the  case,  and  consider  the  circumstances  of  the 
nation  at  the  time  of  making  this  latter  statute.  During  Queen  Elizabeth's  and  King 
James's  reigns  the  people  were  very  jealous  of  the  designs  of  the  Papists,  and  there- 
fore we  see  endeavoured  by  several  Acts  of  Parliament  to  fence  against  them  :  upon 
King  Charles's  accession  to  the  throne  their  suspicions  were  rather  increased  than 
diminished  ;  that  prince  was  [361]  then  newly  married  to  a  daughter  of  France,  a 
Roman  Catholick,  and  several  favours  were  at  that  time  shewn  to  the  Papists  :  this 
occasioned  great  disquietude  and  uneasiness  to  those  of  the  Protestant  reformed 
religion,  which  afterwards  broke  out  into  an  open  rebellion,  and  ended  in  the  murder 
of  that  prince,  and  the  banishment  of  his  son.  It  is  well  known,  that  the  Parliament 
which  enacted  this  law  was  far  from  being  acceptable  to  the  Court,  and  therefore  it 
was  suffered  to  continue  but  a  short  time,  and  then  followed  the  long  intermission 
of  Parliaments  :  as  this  Parliament  was  not  in  the  interest  of  the  Court,  so  they  were 
highly  incensed  against  the  Papists,  who,  they  began  to  fear  were  likely  to  gain 
ground,  and  therefore  they  set  themselves  at  work  to  attack  them  in  that  which  was 
their  weakest  place,  namely,  in  taking  away  the  estates  vested  before  the  offence,  as 
to  which  the  former  statute  was  doubtful ;  so  that  now  they  were  able  to  meet  with 
them  both  ways :  by  1  Jac.  they  prevented  the  vesting,  and  by  3  Car.  the  keeping 
any  estate  after  the  offence.  Now  if  it  should  be  construed,  that  the  measure  of  all 
these  disabilities  must  be  by  3  Car.  then  that  Parliament,  instead  of  distressing  the 
Papists,  as  was  intended,  has  rendered  their  condition  more  easy  ;  for  on  3  Car.  a 
conviction  is  requisite,  to  avoid  which  they  may  keep  abroad,  and  have  the  profits 
of  their  estates  transmitted  to  them,  for  they  will  be  out  of  the  reach  of  any  process 
necessarily  previous  to  a  conviction. 

But  the  main  end  and  design  of  this  latter  statute  (which  has  not  yet  been 
mentioned)  was  to  lay  a  heavier  punishment  upon  the  person  sending,  who  before 
forfeited  1001.  only,  and  the  child  sent,  who  was  the  most  innocent,  bore  all  the 
resentment  of  the  statute  ;  whereas  both  are  now  put  upon  the  level,  and  some  new 
disabilities  are  created,  as  from  being  executor,  &c.  and  it  also  extends  to  private 
schools,  which  the  others  did  not. 

3.  I  come  now  to  consider  what  influence  the  common  recoveries  and  the  life  of 
Philip  will  have  in  prejudice  of  the  dutchess's  title. 

Now  as  to  this  point,  what  I  set  out  with  will  principally  govern  it,  for  if  the 
second  Charles  never  had  the  estate  in  him  (as  upon  my  former  reasoning  I  apprehend 
he  never  had)  then  the  recoveries  will  be  void,  and  suffered  by  a  person  out  of 
possession  ;  as  if  the  issue  in  tail  should  suffer  a  recovery  in  the  life-time  of  his 
father :  a  fine  indeed  he  may,  but  that  is  by  the  express  provision  of  the  statute 
32  H.  8,  c.  36. 
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As  to  the  life  of  Philip,  my  objections  against  the  estate's  being  in  abeyance,  and 
the  way  I  have  shewn  how  he,  or  his  issue,  [362]  may  be  restored  upon  conformity, 
will  be  sufficient  to  remove  that  obstacle. 

But  to  come  closer.     Say  they,  whilst  there  is  issue  the  reversioner  cannot  enter. 

1  deny  that  in  this  case.  Issue  must  be  heir  of  the  body,  Hob.  346.  Dy.  332  a. 
Plow.  560,  and  he  must  be  issue  inheritable,  which  Philip  is  not :  he,  as  I  have  before 
shewn,  is  disabled,  and  cannot  call  for  the  estate  ;  according  to  1  Vent.  417,  he  is  to 
be  considered  in  consanguinity,  but  not  as  heir.  And  if  he  cannot  take,  then  his 
issue  cannot,  (admitting  him  to  have  issue,  which  is  not  found,  neither  is  it  so  in  fact, 
so  that  the  argument  is  only  from  a  possibility  of  his  having  issue)  for  it  is  not 
enough  that  he  is  issue,  unless  he  be  heir  of  the  body  to  claim  the  intail,  and  heir  of 
the  body  he  catniot  be  in  the  life  of  Philip,  for  nemo  est  hasres  viventis.  My  Lord 
Coke,  1  Inst.  377  a.  puts  the  case  of  tenant  in  tail  to  him  and  the  heirs  male  of  his 
body,  he  has  issue  a  daughter,  who  has  issue  a  son  ;  the  grandson,  says  he,  shall  not 
keep  out  the  reversioner,  though  he  be  heir  of  the  body,  because  he  does  not  derive 
his  descent  through  males.  It  is  said  of  an  exile,  quod  perdidit  patriam,  and  it  will 
sound  as  well  as  to  say  of  Philip  quod  perdidit  patrimonium. 

We  are  not  obliged  to  wait  for  the  possibility  of  his  conforming.  Shall  an  estate 
stand  suspended,  because  it  is  possible  an  alien  may  be  naturalized,  or  a  monk  be 
deraigned  ?  Even  in  the  case  of  an  infant  en  ventre  sa  mere,  which  is  stronger,  the 
estate  goes  over  till  the  birth.  Cro.  El.  422.  I  Inst.  391.  29  Ass.  pi.  61.  Plowden 
557,  indeed  says,  there  might  be  an  occupant  in  that  case  cited  out  of  the  Book 
of  Assise,  but  that  was  only  said  arguendo,  and  is  contrary  to  Yel.  9.  2  Roll.  Abr. 
151,  152,  for  he  must  claim  by  a  que  estate.  If  an  advowson  be  granted  to  A.  for 
the  life  of  B.  and  A.  dies  before  a  vacancy,  the  grantor  shall  present,  and  there  shall 
be  no  occupant. 

The  next  thing  relied  upon  by  the  defendants  is  the  Act  of  General  Pardon, 

2  W.  &  M.  St.  1,  c.  10,  which,  say  they,  has  cured  all.  This  has  been  sufficiently 
answered  by  those  who  have  argued  before  me,  as  there  are  exceptions  in  it,  and  it 
is  not  found,  the  Court  will  not  take  notice  of  it.  H.  P.  C.  2-52.  Cro.  El.  125. 
1  Keb.  20.  1  Lev.  26,  76.  Bro.  Charter  de  Pardon  46.  Pleading  124.  8  E.  4,  7. 
4  H.  7,  8  b.  The  general  words  might  pardon  the  offence,  but  would  not  restore  the 
forfeitures  without  special  words.  1  Lev.  120.  1  Saund.  362.  If  simony  be  pardotied, 
yet  that  does  not  operate  so  as  to  restore  the  offender  to  the  living.     5  Mod.  15. 

[363]  The  last  thing  they  object  to  us  is,  that  Charles  was  in  possession  all  his 
life,  and  therefore  the  recoveries  are  good  :  but  was  this  any  other  possession  than 
that  of  a  wrong-doer  ?  A  monk  might  be  a  disseisor,  but  yet  it  will  not  be  pretended 
he  had  any  legal  estate  in  him  ;  no,  he  was  at  best  but  an  occupant,  and  in  this  case 
Charles  was  no  more;  he  had  it  is  true  a  pernancy  of  the  profits,  but  that  is  all;  he 
had  not  such  a  possession  and  freehold  as  enabled  him  to  bar  the  remainder  by  coming 
in  as  vouchee  in  a  recovery.  I  desire  to  know,  whether  it  will  be  pretended,  that 
if  a  Papist  since  the  11  &  12  W.  3,  c.  4,  should  get  into  possession,  and  receive  the 
profits  of  any  estate,  whether  I  say  he  can  be  deemed  to  be  in  legal  actual  possession  ? 
Certaiidy  he  cannot :  he  cannot  take  advantage  of  his  own  wrong,  and  no  more  shall 
the  tortious  entry  of  Charles  (for  such  it  was)  enure  to  his  benefit,  and  turn  to  the 
prejudice  of  us,  who  are  in  reversion. 

There  is  one  thing  more  which  they  press  upon  us,  and  that  is,  that  we  can  shew 
no  instance  where  this  Act  has  been  put  in  execution  in  the  manner  we  are  contend- 
ing for,  or  indeed  in  any  other  manner.  I  may  retort  the  argument  upon  them,  and 
demand  to  know,  if  they  can  produce  any  case  which  seems  to  look  their  way,  or  so 
much  as  countenance  the  construction  they  have  set  up  :  the  truth  is,  the  matter  is 
still  at  large,  and  no  argument  can  be  diawn  by  either  side  from  the  disuse  of  the 
statute.  Many  statutes  there  are  in  full  force,  upon  which  there  are  no  footsteps  for 
many  years.  And  as  to  this  particular  statute,  I  can  give  them  a  very  good  reason 
why  it  was  never  yet  drawn  in  questioTi ;  they  of  the  same  religion  will  never  take 
advantage  of  it,  and  those  are  the  people  who  mostly  have  it  in  their  power,  though 
in  our  case  indeed  the  reversioner  is  a  Protestant :  besides,  it  is  very  difficult  to  prove 
a  foreign  education,  and  a  being  sent  with  intent,  for  the  Jesuits  though  they  were 
caught  in  this  case,  will  never  be  caught  again  ;  none  but  a  man  of  Duke  Hamilton's 
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application  and  interest  could  have  brought  them  over ;  but  now  they  know  the 
consequence,  they  will  never  be  prevailed  with  to  give  the  same  testimony,  and  as 
this  is  the  first  case  upon  the  statute,  so  in  all  probability  it  will  be  the  last. 

Sir  Edward  Noithey,  contra.  I  shall  not  need  to  go  about  to  prove  a  title  in  the 
defendants  upon  this  record,  for  their  possession  is  sufficient  against  the  plaintiff,  who 
must  recover  upon  his  own  strength. 

The  plaintiff  relies  on  1  Jac.  only,  but  in  my  argument  I  shall  pin  them  all 
together,  and  admit  them  to  be  consistent ;  for  my  Lord  Coke  says,  where  there  are 
several  statutes  relating  to  the  same  matter,  one  must  not  be  singled  out  from  the 
rest,  but  the  construction  must  be  uniform  upon  them  all.  The  three  statutes  now 
in  question  were  all  made  with  the  same  view,  and  to  prevent  the  same  mischief,  and 
that  was  to  be  brought  about  by  laying  heavy  punishment  upon  the  offenders,  and 
thereby  obliging  them  to  conform. 

[364]  There  are  two  sorts  of  offenders  ;  those  who  send,  and  they  who  are  sent, 
which  latter  we  say  forfeit  only  the  profits  of  their  estates,  and  that  was  taken  to  be  the 
consequence  of  the  statute  at  the  time  of  making  it,  and  therefore  3  Jac.  does  not 
introduce  any  new  law  when  it  speaks  of  the  profits,  but  only  directs  the  application 
of  them  to  the  next  Protestant  of  kin,  which  under  1  Jac.  the  King  as  pater  patria) 
was  intitled  to. 

The  plaintiff  does  not  make  his  case  on  1  Jac.  which  respects  only  the  intent,  but 
has  brought  it  within  the  words  of  3  Car.  for  it  is  found  they  were  actually  educated, 
which  is  carrying  the  intent  into  execution. 

I  shall  put  every  thing  out  of  the  case,  but  the  operation  of  the  statute  as  to 
descents.  I  would  fain  know,  if  this  was  an  estate  in  fee  descended,  who  should  have 
if!  The  heir  according  to  their  maxim  cannot,  and  shall  it  escheat  to  the  lord,  as  if 
the  whole  estate  was  spent?  Can  it  be  thought  the  Legislature  intended  to  favour 
the  lord  or  reversioner  before  the  innocent  issue'!  He  must  be  prejudiced,  unless  it 
be  construed,  that  the  profits  only  are  forfeited.  The  construction  must  be,  that  the 
ancestor  shall  take  the  legal  estate,  but  he  shall  take  no  benefit  by  it  :  he  shall  not 
take  for  the  advantage  of  himself,  but  for  the  benefit  of  his  posterity  he  shall. 

The  Statute  11  &  12  W.  3,  has  the  words  be  disabled  to  inherit  or  take,  but  yet  in 
the  case  of  Pye  v.  Gewge  1  July  1709  in  Cane'  it  was  held,  that  the  subsequent  words 
had  controlled  the  former,  so  that  they  carried  away  no  more  than  a  pernancy  of  the 
profits,  and  the  legal  estate  descending  notwithstanding. 

A  man  may  take  only  for  the  benefit  of  another,  as  a  person  attainted,  for  the 
benefit  of  the  Crown.      1  Inst.  2  b.     2  Roll.  Abr.  88. 

I  put  all  the  rules  of  law  out  of  the  case,  and  come  to  the  proviso  for  conformity  : 
and  I  take  it,  that  upon  conformity  the  offender  is  to  be  in  statu  quo  ;  and  if  so,  how 
can  the  estate  be  i-evested  ?  There  is  no  provision  for  it  in  the  statute,  and  that  is 
an  argument  it  was  never  intended  the  estate  should  go  over.  My  Lard  Delaware's  case, 
cited  of  the  other  side,  is  a  case  which  has  room  enough  to  hold  us  both.  It  says  that 
Thomas  shall  claim  from  William,  and  not  through  him.  Now  the  word  from  implies 
he  was  seised,  for  otherwise  Thomas  could  not  claim  from  him.  Here  the  estate-tail 
is  not  spent,  and  therefore  the  reversioner  cannot  be  let  in. 

[365]  It  is  objected,  that  the  freehold  shnll  not  be  in  abeyance.  I  answer,  it  is 
not ;  it  is  in  the  offender. 

It  is  said,  Philip  has  no  issue,  and  the  reversioner  must  not  be  obliged  to  wait 
upon  that  contingency.  Answer:  We  must  provide  for  what  may  be,  as  well  as  what 
is  ;  the  law  never  sees  any  impossibility  of  having  issue,  and  therefore  upon  a  general 
intail  there  can  be  no  tenant  in  tail  apres  possibility.  Here  is  a  possibility  that  Philip 
may  have  issue,  and  therefore  the  estate  must  continue  to  serve  that  possibility  when- 
ever it  arises. 

Another  objection  is,  that  if  we  have  the  estate,  we  may  alien  it.  I  answer  :  The 
statute  never  intended  to  put  the  heir  out  of  the  power  of  the  ancestor,  but  only  that 
he  should  not  be  hurt  by  the  disability  of  the  ancestor. 

We  do  not  now  rely  on  the  recoveries,  but  set  up  the  life  of  Philip  against  the 
plaintiff.  I  agree,  if  tenant  in  tail  leaves  issue  an  alien,  the  remainder-man  may  enter, 
for  such  issue  is  as  none. 

If  therefore  the  estate  vests,  and  the  profits  only  are  forfeited  during  the  disability, 
then  the  lessor  of  the  plaintiff  can  have  no  title. 
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Sir  Thomas  Powys  replied.  In  Lord  Delaware's  case  it  is  said  the  peerage  never  was 
in  William,  he  was  only  an  esquire,  and  this  destroys  the  inference  from  the  word 
from.  As  to  the  case  of  JVoodward  v.  Fox,  («),  it  is  a  case  primaj  impressionis,  and  a 
long  while  after  this  statute,  so  that  the  law-makers  could  not  know,  the  profits  would 
go  to  the  Crown  of  course,  it  not  being  a  point  settled  till  that  case.  I  know  nobody 
to  whom  the  estate  would  have  gone,  had  this  been  a  descent  in  fee,  but  to  the  lord 
by  escheat ;  and  it  is  no  new  doctrine  to  divest  estates  escheated,  as  on  birth  of  a 
posthumous  heir,  or  reversal  of  an  attainder.  3  Inst.  231.  And  the  same  may  be 
done  on  Philip's  conformity. 

Curia  advisare  vult.  And  Trinity  6  Geo.  the  Court  delivered  their  opinions  seriatim, 
beginning  with  the  Puisne  Judge. 

Mr.  Justice  Fortescue.  In  delivering  my  opinion  in  this  case,  I  shall  make  three 
points,  which  I  design  to  speak  to  distinctly.  1.  What  estate  vested  in  the  second 
Charles,  who  suffered  the  recovery,  upon  the  statute  of  1  Jac.  1,  c.  4,  independent  of 
the  subsequent  statute.  2.  What  alteration  was  made  in  that  law  by  the  3  Car.  1,  c.  2, 
and  how  the  construction  will  be  on  both  those  [366]  statutes  taking  them  together. 
3.  What  will  be  the  effect  of  Philip's  life,  who  upon  this  record  must  be  taken  to  be 
alive. 

1.  The  Reformation,  which  was  begun  in  Henry  the  Eighth's  time,  and  compleated 
in  the  reign  of  Queen  Elizabeth,  had  rendered  it  difficult  for  the  Papists  to  educate 
their  youth  at  home  as  they  designed,  and  therefore  it  was  the  advice  of  the  Pope  at 
that  time,  to  erect  colleges  abroad,  that  the  English  youth  might  be  sent  thither.  And 
pursuant  to  this  advice,  in  the  year  1598  there  were  two  set  up,  one  at  Rome  and  the 
other  at  Doway,  by  which  means  many  of  our  youth  were  drawn  out  of  the  kingdom, 
to  the  no  small  prejudice  thereof;  and  in  order  to  put  a  stop  to  this  mischief,  the 
statute  of  1  Jac.  1,  c.  4,  was  made,  which  though  it  be  a  penal  law,  yet  it  ought  to 
have  a  liberal  construction,  because  it  so  much  concerns  the  publick  welfare  of  the 
kingdom  :  all  laws  are  in  some  measure  penal,  but  that  is  no  reason  to  restrain  them 
in  such  cases  as  this.     11  Co.  34,  70.     Hatt.  of  Stat.  66.     Hob.  Colt  v.  Glover. 

And  upon  this  Act  I  am  of  opinion,  that  a  person  who  receives  a  foreign  education 
in  a  Popish  seminary,  has  neither  jus  in  re  nor  ad  rem  :  he  can  take  no  estate  at  all, 
either  real  or  personal ;  he  is  disabled  to  inherit,  purchase,  take,  have  or  enjoy  :  and 
can  any  words  be  stronger  than  these  1 

But  it  is  said  the  word  enjoy  implies  a  vesting  of  the  estate,  and  that  only  a 
forfeiture  of  the  profits  was  designed.  Now  if  the  word  enjoy  should  be  so  taken, 
I  do  not  see  how  it  coukl  affect  this  case  ;  for  that  could  only  relate  to  lands  vested 
before  the  offence  (which  is  a  case  that  seldom  happens  to  infants,  and  therefore  cannot 
be  supposed  to  have  been  uppermost  in  the  mind  of  the  Legislature)  but  as  to  lands 
that  are  to  descend  after  the  disability,  there  are  other  words  to  take  in  that  case, 
which  are  inherit,  purchase,  take.  Besides,  1.  It  is  a  very  rare  phrase  to  express 
a  forfeiture  by  words  of  disability  only  :  in  the  Statute  of  3  Car.  there  are  words 
of  forfeiture.  2.  In  a  penal  law  it  is  too  severe  to  construe  words  of  a  present 
temporary  disability,  into  an  absolute  forfeiture  ;  but  if  they  should,  they  will  only 
relate  to  goods  and  chattels.  3.  And  it  is  plainly  a  disability  in  1  Jac.  if  we  do 
but  compare  the  proviso  of  that  with  the  proviso  in  3  Car.  which  induces  a  forfeiture. 
In  1  Jac.  he  is  disabled  to  take,  and  therefore  the  proviso  for  conformity  restores 
him  to  a  capacity  of  taking.  In  3  Car.  he  forfeits  ;  and  there  the  proviso  restores 
him  to  the  land,  which  shews  the  Parliament  were  aware  of  the  difference  between 
a  disability  to  take,  and  a  forfeiture  of  the  estate.  4.  If  only  the  profits  should 
be  said  to  be  gone,  what  is  that  but  the  land  itself.  Co.  Litt.  23,  by  a  grant  of  the 
profits  the  land  passes. 

[367]  But  it  is  objected,  that  he  must  take  for  the  benefit  of  the  heir,  being 
only  disabled  in  respect  of  himself,  and  not  in  respect  of  his  heir.  To  this  I  answer: 
That  these  affirmative  words  always  imply  a  negative  and  separate  the  case  of  the 
ancestor  and  heir :  he  himself  in  his  own  person  shall  not  take,  but  his  heir  shall, 
i.e.  this  disability  shall  not  be  like  an  attainder,  which  corrupts  the  blood,  but  it  shall 
still  flow  pure  from  the  ancestor  to  the  heir. 

In  these  cases  there  is  no  need  to  leave  any  thing  in  the  ancestor,  according 
to  Lord  Delaware's  case,  which  is  express,  that  the  dignity  never  vested  in  the  grand- 


1  STRANGE,  368.  TRINITY    TERM,   6    GEO.  573 

father,  he  was  no  baron,  but  only  an  esquire.  And  there  the  Lords  and  Judges  were 
of  opinion,  that  the  heir  might  chiim  by  him,  this  being  only  a  personal  temporary 
disability,  which  differed  from  an  attainder. 

Then  the  objection  recurs,  are  these  words  of  no  use  at  all  ?  it  often  happens 
so,  that  to  satisfy  the  scruples  of  the  ignorant,  words  are  a<lded,  which  the  more 
knowing  part  of  mankind  will  plainly  see  were  implied  before  :  they  are  only  explica- 
tory of  what  went  before,  and  serve  to  shew,  that  the  heir  in  this  case  shall  be 
enabled  to  make  out  his  title  through  one  who  was  never  seised. 

But  say  they,  how  can  the  heir  take  by  descent  according  to  the  rules  of  law, 
if  the  ancestor  was  never  seised  ?  To  this  I  answer,  1.  That  at  common  law  it  is 
not  necessary  the  ancestor  should  be  seised,  to  enable  the  heir  to  take  by  descent. 
Shelley's  case  is,  that  where  the  ancestor  might  have  taken  the  estate  and  been  seised, 
there  the  heir  shall  inherit.  Nay  in  some  cases  the  heir  shall  take  by  descent,  although 
the  ancestor  never  was  or  could  be  seised  of  that  estate,  as  in  Co.  Litt.  378,  where 
lands  were  given  to  A.  and  B.  for  their  joint  lives,  remainder  to  the  right  heirs  of 
him  that  died  first,  A.  dies,  his  heir  shall  take  by  descent :  and  yet  the  remainder 
never  vested  during  the  life  of  A.  it  being  uncertain  all  that  time,  whether  the  heir 
of  A.  or  the  heir  of  B.  should  have  it.  2.  Whatever  it  might  be  at  common  law  will 
not  avail  in  this  case,  which  is  an  incapacity  by  Act  of  Parliament;  and  therefore  the 
common  law  is  a  wrong  medium  to  judge  by.  There  could  be  no  such  desultory 
inheritance  at  common  law  as  The  Prince's  case,  and  yet  it  was  there  allowed,  being  by 
Act  of  Parliament.  And  though  these  points  are  singularities,  and  contrary  to  the 
known  rules  of  law,  yet  they  being  introduced  by  statute,  must  not  be  carried  to  the 
rules  of  law  as  to  their  standard. 

And  now  let  us  consider  a  little  the  inconveniences  of  a  contrary  construction. 
It  will  be  an  encouragement  to  the  Papists  [368]  to  continue  in  that  religion,  when 
the  punishment  is  not  so  great  as  what  I  contend  for.  It  will  be  a  discouragement 
to  the  heir  or  remainder-man  from  putting  the  act  in  execution,  because  he  will  then 
be  cut  off  for  his  pains.  It  destroys  the  saving  for  the  benefit  of  the  heir,  by  putting 
it  in  the  power  of  the  ancestor  to  disinherit  him.  It  is  a  repealing  of  the  former 
part  of  the  statute  by  implication  only,  which  is  never  to  be  allowed  ;  because  it  is 
a  reflection  on  the  wisdom  of  the  Legislature.  11  Co.  63.  Hob.  1.5,  87.  It  is  against 
all  the  rules  of  construction,  to  take  them  in  the  mildest  sense,  where  religion  and 
the  publick  are  concerned.     Hob.  344,  388.      11  Co.  Magdalen  College  case. 

The  offender  may  deprive  the  King  of  the  pernancy  of  the  profits  by  his  alienation. 
21  Hen.  7,  12.  Raym.  17.  Hardr.  101.  5  Mod.  and  Salk.  Britton  v.  Cole(g).  In 
the  other  Act  of  3  Jac.  1,  c.  5,  the  very  profits  are  mentioned  to  be  forfeited,  of  which 
there  was  no  occasion  here,  when  the  land  itself  is  gone. 

It  is  objected  that  he  may  be  convicted,  and  then  3  Car.  carries  all  to  the  Crown. 
But  can  he  be  convicted  if  he  stays  abroad  ?  It  is  said  it  goes  to  the  Crown  by 
implication,  because  this  is  a  publick  crime.  For  this  there  is  no  necessity  in  the 
case  of  a  disability,  as  there  is  upon  a  forfeiture,  which  implies  a  having,  and  then  it 
is  to  be  carried  away,  whereas  in  the  other  he  never  has  it  at  all.  The  person  is  the 
subject  of  one,  and  the  land  of  the  other.  How  can  he  forfeit  what  he  has  not?  Nil 
dat  quod  in  se  non  habet.  Besides,  a  disability  reaches  what  cannot  be  forfeited,  and 
this  difference  between  a  disability  and  a  forfeiture  is  kept  up  in  many  statutes. 

2.  The  next  thing  to  be  considered  is,  whether  any  alteration  is  made  in  1  Jac. 
by  the  Statute  of  3  Car.  which,  I  take  it,  may  very  well  stand  with  all  the  provisions 
of  1  Jac.  and  has  not  impaired  the  force  of  it  in  the  least.  1.  It  enacts  it  to  be  put 
in  due  execution.  2.  It  reaches  the  offender  more  fully  as  to  estates  vested  before 
the  offence,  about  which  the  former  statute  was  doubtful.  3.  It  lays  the  same  penalty 
on  the  parent  or  guardian  sending  the  youth  abroad,  who  before  forfeited  1001.  only. 

4.  It  extends  to  private  schools,  whereas  the  other  was  confined  to  publick  colleges. 

5.  It  creates  a  disability  to  sue,  be  executor  or  administrator  or  committee  of  any 
ward  ;  and  after  all  these  additions,  are  we  to  be  told,  it  was  only  explanatory  of  the 
former  law  1  Can  a  forfeiture  be  the  measure  of  a  disability  1  It  is  said  to  have  so 
far  enlarged  and  enforced  the  former  law,  as  to  shew  how  that  must  be  put  in 
execution,  viz.  by  conviction.  Now  does  it  not  say  1  Jac.  shall  be  put  in  due 
execution  ?  And  does  not  that  imply,  that  of  itself  it  is  sufficient,  and  may  be  put 
in  execution? 
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[369]  The  case  of  a  fee-simple  is  put  as  a  difficult  case  to  know  where  the  estate 
is  to  go.  But  are  cases  plain  and  express  to  be  broke  in  upon,  because  difficult  cases 
may  be  put?  In  the  case  of  a  purchase  say  they,  if  the  bargainee  cannot  take,  who 
can?  But  was  it  not  expressly  resolved  in  Ropers  case{h)  that  a  bargain  and  sale 
would  be  absolutely  void.  There  is  no  reason  why  a  statute  must  be  expounded 
away  to  nothing,  because  one  or  two  difficult  cases  may  be  put  upon  it.  The  con- 
struction I  lay  down,  and  which  in  my  opinion  it  ought  to  receive,  puts  the  Act  in 
some  use.     The  construction  I  have  been  arguing  against  leaves  it  no  force  at  all. 

3.  The  life  of  Philip  is  objected  to  be  an  impediment,  which  prevents  the  execu- 
tion of  the  reversion  in  the  lessor  of  the  plaintiff,  for  say  they,  whilst  he  lives,  the 
estate-tail  continues.  But  I  give  the  objection  this  answer :  that  Philip  can  take 
nothing,  no  more  than  Charles  did.  It  is  to  this  purpose  the  same  thing,  whether 
he  be  incapacitated  or  not  in  esse  :  the  rule  of  law  is,  that  where  any  limitation  is 
to  a  person  not  in  esse  at  the  time  the  estate  ought  to  vest,  the  estate  must  go  over 
to  the  next  in  remainder.  Here  the  limitation  is  to  Philip  and  the  heirs  male  of  his 
body,  but  when  that  limitation  ought  to  take  effect,  he  is  incapacitated  to  take, 
and  then  the  remainder  over  to  the  lessor  must  take  elfecL  immediately.  Cro.  El.  422. 
Devise  to  R.  in  tail,  and  after  his  decease  without  issue  to  Edward  in  tail ;  R.  dies 
leaving  issue,  living  the  testator;  and  there  it  was  held,  that  Edward  should  have 
the  estate  presently,  and  not  wait  till  the  death  of  R.'s  issue.  If  a  man  has  issue 
two  sons,  and  the  eldest  be  an  alien,  the  law  takes  no  notice  of  him,  and  therefore 
as  he  shall  not  take  by  descent  himself,  so  he  shall  not  impede  the  descent  to  his 
younger  brother,  on  supposition  that  he  may  have  issue  a  natural  born  subject. 
Indeed  in  the  case  of  a  person  attainted,  he  shall  obstruct  the  descent.  2  Vent. 
Gollingwood  v.  Pace  (i),  but  his  heir  cannot  take,  for  that  would  be  to  let  him  in  by 
act  of  law,  and  the  law  will  not  trust  him  with  an  estate.  And  in  such  cases,  where 
the  law  will  not  suffer  the  estate  to  fall,  it  goes  over  to  the  next  person  capable  of 
taking.     1  Vent.  417. 

It  is  said  the  limitation  is  to  the  issue  of  the  body  of  Thomas,  and  Philip  is  such. 
It  is  true  he  is  so  in  common  parlance,  but  that  is  not  enough  ;  he  must  be  issue 
inheritable,  and  for  want  of  that  here  is  a  cesser  of  the  estate-tail,  on  which  the 
reversioner  must  enter.  Hob.  346.  Dy.  332.  He  is  in  the  same  case  with  the  son 
of  a  daughter  on  a  limitation  to  the  heirs  male  of  the  body,  for  there  the  son  is  heir, 
and  he  is  a  male,  but  not  a  male  inheritable  within  the  form  of  the  gift,  because  he 
does  not  derive  his  descent  through  males.     1  Inst.  337  a. 

[370]  It  is  objected  that  here  is  still  a  possibility,  that  Philip  may  have  issue 
inheritable.  But  this  is  but  a  possibility,  and  for  a  possibility  it  was  never  yet  known 
that  the  freehold  was  allowed  to  continue  in  abeyance,  for  the  law  abhors  abeyances, 
and  will  never  suffer  them,  but  in  cases  of  absolute  necessity.  In  all  cases  where  the 
heir  is  incapacitated  to  take,  the  ancestor  may  justly  be  said  to  die  without  heir. 
Co.  Lit.  13  a.  The  lessor  might  in  this  case  lay  it  in  a  formedon,  that  Thomas  is 
dead  without  any  heir  male  of  his  body.  8  Co.  88.  This  is  no  more  than  the 
common  case  of  a  posthumous  heir,  where  the  reversioner  enters  till  the  birth,  and 
then  the  tail  revives. 

It  is  said  Philip  may  conform,  and  to  serve  this  possibility  the  estate  must 
continue.  Why  may  not  an  alien  be  naturalized,  or  a  monk  be  deraigned?  and  yet 
was  there  ever  any  estate  suspended  on  that  occasion?  If  the  King's  tenant  dies 
without  heir,  to  prevent  an  abeyance  the  law  casts  the  freehold  on  the  King  without 
office :  and  to  prevent  the  like  mischief  it  will  carry  the  estate  to  the  reversioner  in 
this  case. 

This  case  of  a  foreign  education  very  much  resembles  the  case  of  a  monk,  for 
1.  The  purchase  of  both  is  void.  2.  Neither  can  inherit.  3.  The  heir  of  neither  is 
disabled.  And  4.  The  disal)ility  is  but  temporary  in  both  cases.  And  it  is  no  answer 
to  say  that  a  monk  is  looked  on  in  law  to  be  civilly  dead,  for  that  is  only  a  simili- 
tudinaiy  expression,  and  as  he  loses  no  civil  rights,  but  is  considered  in  many  respects 
as  a  member  of  the  community,  so  he  is  answerable  for  any  offences  by  him  committed 
after  his  civil  death.  Bro.  Moin.  23,  25.  Our  offender  is  more  civilly  dead  than  a 
monk,  for  the  latter  may  be  executor,  but  the  former  cainiot.  An  outlaw,  one  under 
a  prajraunire,  or  abjuration,  are  as  much  civilly  dead  as  he :  and  why  is  not  this 
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temporary  disability  like  the  case  of  a  parson  who  married  and  was  formerly  on  that 
account  incapable  to  hold  his  living:  or  like  the  case  in  2  Roll.  Abr.  415,  c.  6,  of  a 
devise  to  a  monk  for  life,  remainder  over  to  B.  who  was  allowed  to  take  immediately  : 
and  suppose  that  had  been  a  devise  in  tail,  should  the  issue  of  the  monk  have  taken  { 
Certainly  he  should  not. 

Another  difficulty  laid  in  the  way  is  the  proviso  for  conformity,  because  say  they 
we  cannot  easily  get  back  the  estate  again.  But  is  not  the  objection  as  strong  upon 
their  construction  in  bringing  back  the  estate  from  the  Crown?  Is  it  easier  to 
recover  against  the  Crown  than  a  subject?  Besides  it  is  far  from  being  clear  to  me, 
that  this  proviso  does  restore  him  to  his  estate  ;  there  are  no  such  words  in  it,  but 
only  that  he  shall  be  restored  to  his  capacity,  [371]  that  is,  he  shall  for  the  future  be 
capable  of  taking  any  estate  that  may  come  to  him.  If  the  meaning  of  that  proviso 
was  to  restore  him  to  all ;  I  can  see  no  difficulty,  but  that  he  may  as  easily  bring 
back  the  estate  again,  as  in  the  case  of  a  posthumous  heir,  or  a  monk  deraigned 
3  Inst.  231.  Fitzh.  Mord.  46.  F.  N.  B.  195.  Dy.  13.  The  lord  by  escheat  takes 
but  in  loco  hseredis,  as  the  reversioner  here  does  in  the  room  of  Philip.     9  H.  6,  23  b. 

2  Roll.  Abr.  418.  His  incapacity  shall  no  more  keep  back  the  estate  from  the  rever- 
sioner, than  in  the  case  of  a  devise  for  life  or  in  tail,  to  one  who  refuses,  remainder 
over,  it  shall  vest  immediately. 

Upon  the  whole  therefore  I  am  of  opinion,  that  in  this  case  the  Statute  of  1  Jac. 
is  the  measure  by  which  we  are  to  construe  this  disability,  and  that  under  this  statute 
no  estate  ever  vested  in  Charles ;  by  which  he  having  no  possession,  the  recovery  is 
void  ;  and  that  the  life  of  Philip  will  not  stand  in  the  way  of  the  dutchess  :  as  a 
consequence  of  all  which  the  judgment  given  below  for  the  defendants  is  erroneous, 
and  ought  to  be  reversed,  and  that  this  Court  ought  to  give  a  new  judgment  for  the 
plaintiff. 

Mr.  J.  Eyre.  I  must  own  I  have  the  misfortune  to  differ  from  my  brother,  for  I 
think  the  judgment  given  below  for  the  defendants  was  well  given,  and  ought  to  be 
affirmed  ;  though  I  must  say  thus  much,  that  I  do  not  approve  of  the  reasons  given 
by  the  Court  of  C.  B.  for  that  judgment. 

The  general  question  in  this  case  is,  whether  a  foreign  education  in  a  Popish 
seminary  infers  an  absolute  disability  to  take  any  estate,  for  unless  it  does  the  lessor 
can  have  no  title. 

There  have  been  three  statutes  mentioned  in  the  debate  of  this  case ;  the  1  Jac.  1, 
c.  4.  3  Jac.  1,  c.  5,  and  3  Car.  1,  c.  2.  Of  these  I  think  3  Jac.  is  nothing  to  the 
purpose,  but  that  of  3  Car.  is  of  weight ;  not  that  I  esteem  it  a  repeal  of  1  Jac.  but  I 
look  on  it  as  explanatory  of  it,  and  without  which  the  former  statute  cannot  be  put 
in  execution. 

Now  upon  the  Statute  of  1  Jac.  (taking  the  first  and  last  part  together,  as  we  must 
do  to  make  a  reasonable  construction)  I  am  of  opinion  that  the  party  so  educated  has, 
notwithstanding,  a  capacity  to  inherit  and  take,  for  particular  purposes,  and  that  the 
statute  does  not  induce  an  absolute  disability,  and  that  the  construction  will  be  the 
same  in  the  case  of  a  fee-simple  as  of  a  fee-tail.  I  do  not  say  he  is  to  be  master  of  the 
estate,  but  thus  much  he  must  have,  a  power  to  transmit  the  inheritance  to  the  heir. 
This  is  as  to  the  case  of  a  descent.  In  the  case  of  a  purchase  too  I  think  he  has  a 
qualified  capacity,  for  he  may  purchase  [372]  for  the  benefit  of  the  heir,  as  one  attainted 
does  for  the  benefit  of  the  Crown  ;  and  in  both  cases,  that  of  a  descent,  and  that  of 
purchase,  the  estate  will  vest,  and  the  profits  only  be  forfeited  during  the  disability. 

And  it  is  no  objection  to  say,  that  the  statute  is  silent  as  to  the  profits  where  they 
are  to  go,  for  I  take  it  such  a  provision  was  not  necessary,  since  this  being  a  publick 
offence,  they  will  of  course  enure  to  the  benefit  of  the  Crown. 

Roper's  case  is  of  no  consequence,  for  that  was  upon  the  11  &  12  W.  3,  c.  4,  which 
is  penned  in  a  different  manner  from  our  statute  :  neither  is  Lord  Delaware's  case  at  all 
to  the  purpose,  for  there  the  disability  was  absolute  for  life. 

But  here  it  is  objected  that  the  offender  for  and  in  respect  of  himself  is  absolutely 
disabled,  so  that  he  was  to  be  punished  as  much  as  possible,  only  the  heir  was  not  to 
be  involved  in  the  guilt.  To  which  I  answer,  that  the  true  end  of  the  statute  was, 
not  to  punish  the  persons  of  those  who  received  this  foreign  education,  but  it  was  to 
prevent  the  influence  they  would  otherwise  have,  if  the  estate  should  be  continued 
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for  their  benefit.  And  it  is  no  objection  to  say,  that  the  offender  may  defeat  the 
Crown  of  the  profits  by  his  alienation,  for  is  not  this  the  same  with  many  other  cases 
of  forfeitures  1  and  what  reason  is  there  to  take  more  care  of  the  Crown  in  this  case  than 
any  other  1  or  what  greater  danger  is  there  in  having  a  capacity  to  take  a  future 
estate,  than  in  being  allowed  to  hold  a  present  one,  which  I  do  not  perceive  it  is  con- 
tended will  be  absolutely  taken  from  him  by  this  statute.  The  heir  it  is  true  cannot 
enter,  living  the  ancestor.  But  this  rather  proves  the  necessity  of  leaving  something 
in  the  ancestor,  till  the  heir  is  capable  of  taking.  And  surely  if  it  had  been  designed, 
that  the  estate  should  go  over,  it  would  have  been  so  mentioned,  as  is  done  in  6  R.  2, 
about  ravishers  of  women,  where  there  are  express  words  to  carry  over  the  estate. 
But  no  case  can  be  shewn,  where,  without  express  words  any  estate  was  carried  over 
from  a  person  who  has  a  possibility  of  being  inheritable.  The  case  of  a  monk  is 
widely  different,  for  that  was  always  looked  on  as  an  absolute  death  to  these  purposes, 
and  a  deraignment  was  never  so  much  as  looked  for  or  expected. 

Upon  the  whole  my  opinion  is,  that  Charles  had  a  sufficient  possession  and  power 
to  suffer  a  recovery,  and  this  makes  an  end  of  the  plaintiff's  title,  be  that  matter  about 
the  life  of  Philip  which  way  it  will  ;  though  if  it  were  necessary  to  give  my  opinion 
[373]  upon  that,  I  should  think  the  estate  could  not  go  over ;  but  must  continue  for 
the  benefit  of  him  and  his  issue. 

Mr.  J.  Powys.  In  a  case  of  so  uncommon  a  nature  as  this,  and  of  such  great  difficulty, 
I  think  there  is  no  occasion  to  make  any  apology  for  a  difference  in  opinion  from  any 
of  my  brothers. 

I  shall  make  four  points  in  this  case:  1.  Whether  under  1  Jac.  any,  and  what 
estate  vested  in  Charles  or  Philip.  2.  What  alteration  has  been  made  by  the 
subsequent  statute.     3.  What  is  the  effect  of  the  recoveries.     And  4.  Of  Philip's  life. 

1.  Then,  to  discharge  this  ease  of  that  which  was  the  ground  of  the  judgment  in 
C.  B.  I  can  see  no  colour  in  the  least  to  think,  that  1  Jac.  is  any  way  repealed  by  the 
subsequent  statutes.  The  intent  of  it,  it  is  true,  was  to  prevent  the  growth  of  Popery, 
and  in  this  respect  it  is  a  law  made  for  the  benefit  of  the  publick  ;  and  though  a  foreign 
Popish  education  is  not  to  be  favoured  amongst  Protestants,  yet  I  can  never  give  into 
any  forced  construction,  which  is  to  carry  the  words  to  the  utmost  severity  of  the 
law. 

The  disabling  clause  in  this  statute  is  different  from  the  11  &  12  W.  3,  which  is 
absolute,  but  this  sub  modo  only,  in  respect  of  himself  and  not  in  respect  of  his  heir, 
and  therefore  he  must  certainly  have  something  :  how  else  can  he  purchase  in  respect 
of  his  heirl  I  agree  my  brother  Fortescue's  difference  between  a  disability  and  a 
forfeiture  thus  far,  where  the  disability  is  absolute,  but  not  where  it  is  only  partial,  as 
in  this  case,  which  likewise  distinguishes  it  from  Lord  Delaware's  case,  for  that  was  a 
total  disability  for  his  life. 

I  think  that  upon  conformity  he  will  not  only  be  discharged  of  the  disability,  but 
likewise  be  restored  to  his  estate,  for  the  end  of  the  statute  is  answered,  when  it  has 
been  a  means  to  draw  him  from  the  Popish  religion. 

I  do  not  say  he  is  to  have  any  benefit  of  the  estate  during  the  disability :  no,  the 
profits  shall  be  forfeited,  but  only  to  support  the  estate  for  the  heir,  he  shall  be  taken 
to  have  the  legal  title  in  him,  and  I  can  see  no  difference  where  the  disability  is  at 
common  law,  and  where  it  is  created  by  Act  of  Parliament.  What  a  confusion  would 
it  otherwise  create  in  the  case  of  a  fee-simple,  or  a  purchase?  In  the  case  of  a 
fee-simple  is  there  any  colour  to  say  the  lord  by  escheat  shall  have  it!  he  can 
claim  only,  when  the  tenant  dies  without  heir  ;  but  here  both  the  tenant  and  his 
heir  are  alive,  and  to  prevent  the  entry  of  the  lord  the  statute  takes  care  of  the  heir. 
It  cannot  be  pretended,  that  a  disabled  person  who  may  remove  that  incapacity  when- 
ever he  pleases,  is  [374]  a  person  dead  without  heir.  I  need  not  urge  the  inconvenience 
in  vesting  and  revesting  estates,  which  was  never  favoured  as  yet. 

It  is  objected  that  the  laying  this  inconvenience  in  the  way,  is  begging  the  question  ; 
for  say  they,  here  will  be  no  revesting,  since  the  conformity  will  not  restore  him  to 
the  land.  But  does  not  the  Statute  3  Car.  say  expressly,  he  shall  be  restored  to  the 
land  f  And  is  not  this  to  be  taken  as  a  declaration  of  what  was  not  sufficiently 
expressed  in  the  former  law.  Is  not  their  conformity  for  the  benefit  of  the  publick'! 
and  is  it  not  fitting,  they  should  have  some  encouragement  to  conform  1     It  is  said 
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they  will  have  a  future  capacity  to  take  any  new  estate  that  may  come,  but  that  is  a 
rare  case  for  children  to  meet  with  any  besides  their  paternal  estate. 

The  case  of  a  monk,  so  much  relied  on  as  a  similar  case,  is  nothing  to  the  purpose  ; 
for  he  is  dead  in  law,  and  has  an  heir,  but  our  offender  can  have  none  whilst  he  lives. 
And  there  too  the  heir  claims  under  the  seisin  of  the  monk,  which  the  heir  in  our  case 
upon  the  plaintiff's  construction  cannot,  for  they  say  the  ancestor  had  no  seisin  at  all. 
Neither  is  the  case  of  an  infant  en  ventre  sa  mere  at  all  applicable  to  this  case,  for 
there  the  person  who  enters  till  the  birth  is  undoubtedly  heir,  and  claims  as  such  from 
him  that  last  died  seised,  but  here  there  is  no  such  intermediate  time  as  between  the 
death  of  the  father  and  the  birth  of  the  child,  for  the  party  who  is  to  take  is  alive  all 
the  while,  and  in  esse  at  the  instant  of  the  descent. 

There  is  no  danger  of  the  freehold's  being  in  abeyance,  because  as  I  take  it  the 
legal  estate  vests  in  the  offender.  I  would  put  the  case  that  a  man  has  two  sons  by 
two  venters,  the  eldest  of  which  receives  a  foreign  education,  and  survives  the  father 
and  dies,  must  the  brother  of  the  half  blood  inherit  to  him?  The  law  says  no:  but 
yet  upon  the  plaintiff's  construction  he  must,  if  the  eldest  son  never  had  any  thing, 
for  then  the  other  will  claim  immediately  from  the  father. 

There  are  many  instances  where  absolute  words  in  a  statute  have  received  a  qualified 
construction.  The  Statute  of  Westm.  2,  says  the  fine  ipso  jure  sit  nuUus,  and  yet 
2  Inst.  336,  it  is  held  to  be  a  discontinuance,  for  which  before  the  11  H.  7,  the  party 
was  put  to  his  formedon. 

But  when  the  argument  that  the  profits  only  are  forfeited  prevails  there  arises 
a  sub-point,  who  shall  have  the  profits'?  I  sa}'  the  King  shall  have  them.  1.  Because 
he  is  concerned  to  see  the  [375]  law  executed.  2.  There  are  goods  in  the  case  as  well 
as  lands,  and  who  can  have  them  but  the  King  ?  3.  This  is  an  offence  of  a  publick 
nature,  contra  coronam  et  dignitatem  suam,  and  that  makes  the  difference  between  the 
case  IFoodward  v.  Fox,  and  the  case  of  tithes,  where  a  private  interest  is  concerned. 
4.  Those  will  be  like  derelict  lands  which  go  to  the  Crown  when  there  can  be  no 
owner  found. 

2.  I  come  in  the  second  place  to  consider  what  alterations  are  made  in  1  Jac.  by 
the  Statute  of  3  Car. 

One  great  end  and  view  of  this  statute  is  said  to  be,  to  reach  estates  vested  before 
the  offence,  but  there  can  be  nothing  in  that,  the  former  statute  taking  in  both  cases, 
for  the  words  have  and  enjoy  go  to  estates  vested,  and  it  is  absurd  to  think  the  Parlia- 
ment would  trust  them  with  a  present  estate,  who  were  unfit  to  take  a  future  one, 
which  is  suffering  them  to  fight  in  armour.  The  true  and  main  design  of  this  latter 
statute  was  to  lay  a  heavier  punishment  on  the  parent  or  guardian  sending  the  youth 
abroad. 

The  Statute  3  Geo.  protects  Protestant  purchasers  of  Popish  estates,  and  without 
doubt  if  Charles  had  sold  this  estate  the  purchaser  would  have  been  secure  against 
that  statute. 

3.  The  effect  of  the  common  recoveries  need  not  now  be  considered,  because 
having  the  estate  in  him,  as  I  hold  he  had,  that  is  sufficient  to  exclude  the  reversioner. 

4.  Philip,  who  claims  before  the  dutchess,  is  still  alive  and  keeps  up  the  estate  tail ; 
so  the  reversioner  is  too  soon  :  he  is  issue  in  tail,  and  a  formedon  must  lay  that  there 
is  none.  In  the  case  of  Pye  v.  Gorge,  1  July  1709,  before  Lord  Cowper,  on  the 
11  &  12  \V.  3,  c.  4,  which  has  the  same  disabling  words,  it  was  held  that  notwith- 
standing a  default  in  not  taking  the  oaths,  yet  the  estate  would  vest  in  the  party. 

I  think  upon  the  whole,  the  lessor  of  the  plaintiff  has  no  title,  and  consequently 
the  judgment  of  C.  B.  ought  to  be  affirmed. 

Lord  Chief  Justice  Pratt.  This  case  depends  upon  the  construction  of  the  statute 
of  1  Jac.  1,  c.  4.  And  as  the  offence  strikes  both  at  our  civil  and  religious  establish- 
ment, this  is  in  every  respect  causa  religionis  et  reipublicie ;  and  being  so,  if  it  be 
capable  of  two  constructions,  we  ought  to  put  that  upon  it,  which  will  tend  the  most 
effectually  to  prevent  the  mischief. 

[376]  It  is  notorious  that  the  Reformation,  which  was  begun  in  Henry  the  Eighth's 
time,  was,  by  the  unwearied  diligence  of  the  priests  and  Jesuits,  very  much  broke  in 
upon  and  interrupted,  so  that  it  cannot  be  said  to  have  been  compleat  till  the  reign 
of  Queen  Elizabeth,  who  had  many  and  great  struggles  with  the  Papists.     The  first 
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attempt  to  restrain  them  within  due  bounds  was  by  very  gentle  and  easy  methods, 
but  it  was  soon  found  that  these  signified  nothing ;  private  meetings  were  had  all 
over  the  kingdom,  to  instruct  and  confirm  people  in  the  principles  of  their  religion; 
and  therefore  it  was  found  necessary,  by  a  severer  law,  to  make  it  high  treason  for 
any  one  to  reconcile  another  to  the  See  of  Rome  :  but  even  a  little  experience  of  this 
law  shewed  it  to  be  an  unequal  remedy,  and, therefore  the  next  step  was  to  banish  the 
priests,  and  now  every  body  hoped  the  work  was  done. 

But  the  priests,  though  by  this  law  they  were  many  of  them  obliged  to  leave  the 
kingdom,  were  nevertheless  still  as  active  in  finding  out  means  to  ruin  the  Protestant 
religion  ;  and  for  that  purpose  erected  seminaries  abroad  for  the  education  of  the 
English  youth  ;  and  to  put  a  stop  to  this  mischief,  the  statute  we  are  now  upon  was 
made,  which  if  we  do  not  construe  it  in  a  large  sense,  will  dwindle  into  no  remedy, 
and  then  all  is  at  sea  again. 

The  clause  on  which  the  question  arises  is  this,  speaking  of  a  foreign  education, 
it  enacts,  "That  every  such  person  so  passing  or  being  sent  beyond  the  seas  to  any 
such  intent,  shall,  as  in  respect  of  him  or  herself  only,  and  not  to  or  in  respect  of  any 
of  his  heirs  or  posterity,  be  disabled  and  made  incapable  to  inherit,  purchase,  take, 
have  or  enjoy  any  manors,  &c." 

Now  on  the  plaintiff's  side,  they  say,  the  statute  induces  an  absolute  disability  to 
take  the  estate.  The  defendants  say  the  estate  vests,  and  nothing  is  forfeited  but 
the  perception  of  profits.  The  different  consequences  of  these  constructions  are 
obvious.  The  first  overthrows  the  recovery,  and  the  life  of  Philip,  and  bears  down 
all  before  it.  The  other  opposes  both  to  the  plaintiff's  title,  and  vindicates  the 
method  of  cutting  off  the  reveision. 

And  upon  this  clause  I  am  of  opinion,  that  the  latter  construction  is  not  proper, 
nor  will  at  all  answer  the  end  of  the  statute. 

1.  It  is  against  the  words,  by  making  him  capable,  who  the  Act  says  shall  be 
disabled. 

[377]  2.  By  this  all  the  significant  words  of  the  statute  are  rejected,  for  there 
■will  be  no  need  of  the  words  inherit,  purchase,  take,  because  the  word  enjoy  alone 
will  do  the  business  of  the  profits :  and  it  is  inconsistent  with  the  honour  and  wisdom 
of  the  Legislature  to  make  use  of  such  known  legal  expressions,  when  at  the  same 
time  they  are  to  have  no  influence  in  the  construction  of  the  statute. 

3.  When  the  profits  only  are  designed  to  be  forfeited,  the  Parliament  speak  out, 
as  in  the  3  Jac.  1,  c.  5,  in  relation  to  offenders  against  that  law  :  and  there  likewise 
they  take  care  to  dispose  of  the  profits  during  the  disability,  which  provisions  are  not 
in  our  law ;  and  therefore  it  is  not  to  be  imagined,  that  the  same  thing  was  intended 
in  both.  And  surely  if  at  the  time  of  making  the  Act  of  3  Jac.  it  had  been  designed 
to  punish  the  offender  against  1  Jac.  in  the  same  manner,  there  would  have  been 
some  declaration  or  other  to  that  purpose. 

4.  The  forfeiture  of  the  profits  is  idle,  and  comes  to  nothing ;  for  if  the  estate 
vests,  the  party  may  alien,  suffer  a  recovery,  give  it  away,  or  settle  it  in  other  hands 
secretly  for  his  own  benefit,  and  then  the  provision  of  tlae  statute  will  be  ineffectual. 
And  how  can  it  be  imagined,  the  Parliament  would  apply  so  loose  a  remedy  to  a 
growing  mischief  they  were  so  much  alarmed  at  I 

It  is  objected,  that  this  is  a  qualified  disability.  As  to  that,  I  think  it  was  truly 
said,  that  the  latter  words  import  a  negative,  it  is  but  expressio  eorum  quie  tacite 
insunt;  the  import  of  which  is  only,  that  whatever  difficulty  could  regularly  arise  to 
the  heir  from  the  ancestor's  not  being  seised,  that  shall  be  no  objection  to  the  heir, 
who  shall  be  able  to  make  out  his  title  through  one  that  was  never  seised. 

Consider  the  method  of  debating  in  Parliament.  Somebody  might  object,  that 
possibly  it  would  be  taken  to  the  prejudice  of  the  heir,  by  saying  the  ancestor  should 
be  disabled  ;  to  which  it  might  be  answered,  that  though  it  was  not  necessary  to 
declare  the  contrary,  yet  for  the  satisfaction  of  ignorant  men  there  could  be  no  harm 
in  putting  in  something  to  that  purpose. 

Lord  Delaivare's  case  is  strong  in  point,  for  if  that  absolute  disability  would  not 
prevent  the  descent,  there  is  no  colour  to  say  this  disqualified  disability  shall. 

But  say  they,  if  he  himself  is  absolutely  disabled  to  purchase,  what  will  become 
of  the  heir?     As  to   that,   I  think  the  Parliament  [378]  designed   he  should   not 


1  STRANQE,  S79.  TKINITY   TKRM,  6    GEO.  579 

purchase  at  all,  for  it  follows  after,  that  all  estates,  terms,  &c.  for  the  benefit  of  such 
a  person  shall  be  void  :  and  are  not  these  to  be  taken  into  the  construction  of  the 
statute?     Shall  we  reject  all  this,  and  say  it  signifies  nothing? 

Well,  but  here  is  a  disability  to  take  personal  estate  as  well  as  real,  and  what  has 
the  heir  to  do  with  that  I  Why  nothing  at  all,  and  those  words  were  only  thrown 
in  ex  abundant!,  for  a  disability  to  take  personal  estate  as  to  himself,  is  as  strong  as 
to  take  it  likewise  against  the  heir. 

The  heir  will  not  be  hurt  in  this  case,  because  according  to  Shelley's  cane  it  is 
sufficient  if  the  ancestor  might  have  been  seised. 

And  as  to  the  objection  about  the  difficulty  of  being  restored  on  conformity,  I 
think  there  is  none  at  all ;  because  I  hold,  that  he  is  not  to  be  restored.  The  statute 
does  not  say  so,  and  therefore  I  do  not  see  how  we  are  warranted  to  give  him  his 
estate  again.  No  one  will  conform  till  he  suffers,  nor  then  neither  unless  he  sees  he 
is  like  to  suffer  further.  But  cannot  the  Parliament  restore  him  by  sufficient  words? 
Surely  they  have  power  to  vary  the  law,  according  to  'The  Prince's  case,  which  reduces 
this  part  of  the  case  to  this  dilemma.  Either  he  was,  or  was  not  designed  to  be 
restored.  If  he  was,  it  may  easily  be  done  by  force  of  the  statute  :  if  he  was  not, 
then  the  objection  of  difficulty  in  doing  it  is  vanished. 

It  is  objected  that  the  remainder-man  cannot  enter,  living  Philip,  who  is  issue  in 
tail.  But  I  take  it,  a  disabled  person  is  to  be  looked  on  as  not  in  esse  ;  the  current 
of  authorities  is  so,  and  none  to  the  contrary,  but  that  if  the  party  cannot  take,  the 
estate  must  go  over.  If  the  eldest  son  dies  leaving  his  wife  privement  enseint  with 
a  son,  the  second  son  enters,  but  on  the  birth  of  the  other  the  estate  is  brought  back  : 
and  so  does  the  remainder-man  or  reversioner  where  the  issue  in  tail  is  not  born  at 
the  death  of  the  tenant  in  tail.  In  the  case  of  a  fee-simple  it  shall  escheat,  and  be 
divested  out  of  the  lord  on  the  birth  of  a  posthumous  heir.  If  it  was  the  case  of  a 
purchase  it  would  go  over,  and  could  never  be  brought  back,  as  ou  a  limitation  to  the 
heir  of  a  person  living  at  the  determination  of  the  particular  estate,  for  he  who  takes 
by  purchase  must  be  in  esse  at  the  time  the  estate  ought  to  vest.  But  it  is  otherwise 
in  the  case  of  a  descent,  for  there  he  does  not  claim  any  new  estate,  but  the  old  one, 
which  his  ancestor  enjoyed  before  him. 

Suppose  a  man  has  two  sons,  the  eldest  an  alien  and  the  other  a  denizen  ;  in  that 
case  the  estate  shall  go  to  the  youngest,  because  the  other  is  disabled,  and  so  is  the 
case  of  Collini/wood  v.  [379]  Pace.  In  the  case  of  an  attainder  it  shall  escheat  for  the 
disability.  Co.  Litt.  13.  And  in  the  case  of  profession  it  goes  over  as  on  a  natural 
death.  2  Roll.  Abr.  150,  415.  And  the  true  reason  of  carrying  over  the  estate  in  all 
these  cases  is,  to  prevent  the  freehold's  being  in  abeyance,  which  is  a  reason  why  in 
the  present  case  the  reversioner  must  enter,  else  there  can  be  no  good  tenant  to  the 
praecipe,  which  the  law  requires  of  every  estate. 

It  is  said  that  the  law  suffers  abeyances  in  some  cases,  as  in  that  of  a  parson,  or 
where  houses  or  lands  are  annexed  to  offices ;  but  are  not  those  cases  of  absolute 
necessity  ? 

I  can  see  no  reason  why  in  this  case  the  estate  cannot  be  brought  back  as  easily 
as  in  the  instances  I  have  before  put 

My  brother  Fortescue  has  so  fully  pressed  that  matter  about  the  Statute  of  1  Jac. 
being  in  force,  and  unimpeached  by  3  Car.  that  I  shall  not  need  to  go  over  it  again  : 
nor  do  I  find  my  brothers  who  are  of  a  contrary  opinion  rely  much  upon  that. 

To  conclude  therefore,  I  am  of  opinion,  that  under  1  Jac.  the  offender  takes 
nothing ;  which  construction  obviates  the  recovery,  and  the  life  of  Philip,  and 
removes  everything  that  stands  in  the  way  of  the  dutchess  :  and  the  judgment  below 
being  against  her,  I  conceive  it  is  erroneous,  and  ought  to  be  reversed. 

But  the  Court  being  divided,  you  are  now  to  consider  what  is  further  to  be  done 
Id  this  cause. 

Whereupon  the  counsel  for  the  defendant  in  error  proposed  that  it  might  be 
adjourned  into  the  Exchequer  Chamber  for  the  opinion  of  all  the  Judges ;  which  was 
opposed  by  the  counsel  for  the  plaintift',  who  said  that  there  were  no  instances  where 
upon  a  division  in  that  Court,  to  which  the  cause  was  adjourned  by  writ  of  error, 
there  have  been  ever  any  adjournments  into  the  Exchequer  Chamber  :  and  the  reason 
of  that,  they  said,  was  that  it  would  be  absurd  to  ask  the  Judges  of  C.  B.  whether 
they  would  advise  this  Court  to  reverse  a  judgment  given  by  themselves. 
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Then  the  counsel  for  the  plaintiff,  Mr.  Solicitor  General,  Mr.  Eeeve  and  Mr. 
Strange,  being  asked  what  method  they  desired  it  to  be  put  into  ;  they  said,  that  as 
the  defendants  were  in  possession  of  a  judgment  of  another  Court,  they  could  not 
contend,  that  upon  a  division  of  this  Court,  the  judgment  of  C.  B.  ought  to  be 
reversed.  But  what  they  insi.sted  upon  was,  that  this  cause  might  [380]  be  adjourned 
into  Parliament,  that  their  Lordships  might  receive  the  direction  of  that  great  Court, 
what  judgment  should  be  entered  in  this  cause. 

That  causes  of  a  civil  and  criminal  nature  have  been  originally  commenced  in 
Parliament,  they  said  was  a  fact  too  notorious  to  be  denied  ;  and  therefore  they 
forbore  troubling  the  Court  with  any  instances  of  that  nature,  but  would  proceed  to 
shew,  that  as  the  Parliament  had  taken  conusance  of  causes  in  the  first  instance,  so 
they  had  been  applied  to  for  their  direction  :  nay  they  had  interposed  of  their  own 
accord  in  cases  where  Inferior  Courts  had  been  divided,  or  thought  the  point  too 
difficult  for  their  determination. 

Their  first  citation  was  a  dictum  of  my  Lord  Nottingham's  in  The  Duke  of  Norfolk's 
case,  where  he  intimates,  that  there  may  be  an  adjournment  propter  ditfieultatem  out 
of  a  Court  of  Law  into  Parliament. 

Bract,  lib.  1,  c.  2,  speaking  of  the  stability  of  the  English  laws,  that  they  are  not 
to  be  altered  but  by  Parliament,  has  these  words:  "Si  autem  aliqua  nova  et  incon- 
sueta  emerserint,  et  quae  prius  usitata  non  fuerint  in  regno,  si  tamen  similia  evenerint, 
per  simile  judicentur,  cum  bona  sit  occasio  a  similibus  procedere  ad  similia.  Si  autem 
talia  nunquam  prius  evenerint,  et  obscurura  et  difficile  sit  eorum  judicium,  tunc 
ponantur  judicia  in  respectum  usque  ad  magnam  curiam,  ubi  ibi  per  consensum  curiae 
terminentur." 

Regist.  124  b.  there  is  a  writ  in  these  words  :  "  Quia  volumus  quod  querela  pendens 
inter  te  (one  of  the  parties  to  whom  it  is  directed)  et  C.  et  alios  de  quadam  trans- 
gressione  coram  nobis  et  concilio  nostro  apud  Westmonasterium  discutiatur  et 
terminetur,  tibi  precipimus  quod  sis  coram  nobis  et  concilio  nostro  apud  Westmon- 
asterium ad  quindenam  sancti  Michaelis  (quem  diem  prsefato  C.  dedimus)  tunc  ibidem 
ad  informandum  iios  et  concilium  nostrum  super  negotio  prsBdicto,  et  ad  faciendum 
et  recipiendum  quod  per  nos  et  concilium  nostrum  prsedictum  super  dicto  negotio 
considerari  contigerit." 

1  E.  3,  7  a.  after  stating  the  case,  and  what  had  been  .said  upon  it,  the  book  goes 
on  :  Et  puis  vient  breve  quod  si  difficultas  aliqua  intersit,  le  record  soit  maund  en 
parlement,  et  adjurner  les  parties  la  xv.  Pas.  et  dit  fuit  al  Vicount  que  il  ust  les  deniers 
a  meme  le  jour.     Cotton's  Records  30. 

My  Lord  Coke  in  4  Inst.  68,  takes  notice,  that  a  common  law  before  the  14  E.  3, 
delays  of  judgment  were  provided  against  in  five  manners,  and  one  of  the  instances 
he  is  pleased  to  give  is,  by  [381]  the  King's  writ,  comprehending,  quod  si  difficultas 
aliqua  intersit,  the  record  should  be  certified  into  Parliament,  and  to  adjourn  the 
parties  to  be  there  at  a  certain  day.  Si  obscurum  et  difficile  sit  judicium,  ponantur 
judicia  in  respectum  usque  magnam  Curiam.  And  of  this  says  he,  there  was  an 
excellent  record  in  the  Parliament  holden  at  Westminster  the  Tuesday  after  the 
translation  of  Thomas  a  Becket. 

The  last  citation  was  the  case  of  Nevil  v.  Stroud,  in  2  Sid.  168,  which  begins  with 
telling  us,  that  the  case  had  been  often  argued  in  C.  B.  and  by  them  delivered  into 
Parliament,  who  took  order  therein.  Which  they  relied  on  as  a  stronger  case  than 
the  present,  for  that  being  in  C.  B.  where  the  cause  originally  commenced,  it  was  a 
case  within  the  same  measure  with  all  other  Exchequer  Chamber  cases. 

But  if  the  Court  was  not  inclined  to  proceed  in  that  extraordinary  manner,  then 
they  said,  that  rather  than  undergo  the  delay  and  expence  of  an  argument  in  the 
Exchequer  Chamber,  they  were  content  to  go  up  to  the  House  of  Peers  under  the 
disadvantage  of  the  judgment's  being  affirmed  in  this  Court.  And  if  there  was  any 
difficulty  with  the  Court  as  to  affirming  a  judgment  upon  a  division,  where  the  party 
consents,  they  put  it  upon  the  other  side  to  shew  the  expediency  of  such  a  method. 

Then  the  counsel  for  the  defendants  being  called  upon,  they  declared,  that  they 
did  not  desire  to  have  the  judgment  affirmed.  Which  obliged  the  plaintiff's  counsel 
to  go  on  and  argue  for  an  affirmance. 

They  said,  they  had  inquired  into  the  practice  of  the  Exchequer  Chamber  erected 
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by  the  Statute  of  Eliz.  for  correcting  the  judgments  of  this  Court,  where  upon  a 
division  of  four  and  four  the  judgment  is  affirmed,  as  was  done  in  the  great  case  of 
Deighton  v.  Greenml. 

They  likewise  relied  on  it  as  an  argument  for  affirmance,  that  there  were  no 
instances  of  adjournments  into  the  Exchequer  Chamber  upon  a  writ  of  error,  which 
in  a  great  measure  proves  the  practice  of  affirming  a  judgment  upon  a  division  ;  since 
there  is  as  much  likelihood  of  a  division  upon  a  writ  of  error,  as  in  any  other  case, 
where  causes  have  been  so  adjourned. 

So  is  the  practice  of  the  House  of  Lords  :  and  though  that  may  be  said  to  depend 
on  their  practice  of  putting  the  question  only  to  reverse  ;  yet  that  shews  the  sense 
of  that  House,  that  without  a  majority  for  reversing,  the  judgment  ought  to  be 
affirmed. 

[382]  Many  judgments  they  said  had  been  affirmed,  even  where  the  whole  Court 
must  have  been  of  opinion,  that  the  judgment  was  erroneous :  it  is  a  rule  that  the 
party  shall  not  assign  for  error  any  matter  that  is  for  his  advantage,  as  too  long  an 
essoin,  or  the  granting  aid  where  it  ought  not,  and  yet  that  is  error  in  the  proceedings. 
7  H.  6,  21  a.  And  the  Court  must  see  and  adjudge  it  to  be  so,  but  yet  because  they 
are  not  told  of  it  by  a  proper  person,  the  judgment  shall  be  affirmed  ;  and  what  is 
that  but  to  affirm  an  erroneous  judgment ■?  And  many  instances  of  this  nature  are 
put  in  5  Co.  39  b.  and  8  Co.  Beecher's  mse. 

If  the  defendant  in  error  pleads  a  release  ;  and  it  is  found  with  him  :  this  is  a 
confession  of  the  errors,  but  yet  in  Aston's  Ent.  339,  the  entry  is,  that  the  judgment 
be  affirmed. 

In  the  case  of  Janes  v.  JFhiie  on  a  trial  at  Bar,  Mich.  4  Geo.  B.'R.  the  question 
was,  whether  the  coroner's  inquest  could  be  read,  in  a  suit  between  party  and  party, 
the  present  Lord  Chancellor,  and  Mr.  J.  Powys,  were  of  opinion  it  might.  Eyre  and 
Pratt  Justices  were  of  a  contrary  opinion,  but  Pratt  J.  after  delivering  his  opinion, 
did  so  far  retract,  as  to  consent  it  should  be  read  in  that  case.  And  in  the  case  of  the 
common  council-men  of  London,  the  present  Chancellor  did  consent  to  discharge  a 
rule,  that  the  parties  might  not  be  hung  up  for  ever,  and  there  too  was  an  equal 
division  of  the  Court. 

But  if  the  party  was  not  intitled  to  demand  an  affirmance  in  this  case,  yet  they 
said  it  might  be  done  upon  their  consent,  consensus  tollit  errorem,  and  no  injury  was 
done  them,  if  they  were  willing  it  should  be  so. 

Upon  the  whole  therefore  they  submitted  it  to  the  Court,  that  this  was  not  a 
proper  case  for  the  Exchequer  Chamber,  that  it  might  go  by  adjournment  into 
Parliament.  Or  if  that  method  was  thought  impracticable,  then  they  were  willing  to 
make  this  case  an  exception  out  of  the  general  rule,  quod  judicium  redditur  in 
invitura,  by  their  consent  that  the  judgment  given  below  should  be  affirmed. 

Whereupon  the  Court  took  time  to  consider  of  it,  and  in  Michaelmas  term 
following  Pratt  C.J.  delivered  the  resolution  of  the  Court. 

It  was  our  misfortune  the  last  term  to  diflfer  in  opinion,  and  I  find  we  continue 
still  under  that  difficulty  ;  so  that  now  we  are  to  [383]  consider,  what  is  to  be  done 
upon  this  division,  for  the  cause  must  not  be  hung  up  for  ever. 

By  the  Statute  HE.  3,  it  is  provided,  that  whereas  causes  have  been  delayed  for 
difficulty  and  division  in  opinions,  therefore  to  remedy  the  delays  occasioned  thereby, 
there  shall  in  every  Parliament  be  chosen  a  prelate,  two  earls  and  two  barons,  who 
by  good  advice  of  others,  are  to  give  judgment;  or  if  they  cannot  determine  it,  that 
then  the  record  shall  be  brought  into  Parliament,  who  shall  make  a  final  accord,  and 
the  Judges  before  whom  the  cause  is  depending,  shall  proceed  to  give  judgment 
pursuant  to  their  directions. 

But  we  can  find  no  footsteps  for  hundreds  of  years  of  any  such  appointment  of  a 
prelate,  two  earls,  and  two  barons.  So  that  it  is  to  no  purpose  to  think  of  putting 
the  parties  into  that  method.  But  into  some  method  we  must  put  them,  that  there 
be  not  a  defect  of  justice. 

Now  in  the  first  place  we  are  all  of  opinion,  that  it  is  improper  to  adjourn  this 
cause  into  the  Exchequer  Chamber.  We  have  caused  strict  search  to  be  made,  and 
can  find  no  instances  of  adjournments  upon  writs  of  error  (2),  nor  can  there  be  any 
colour  for  such  a  practice,  it  being  absurd  for  us  to  ask  the  opinions  of  Judges  who 
have  before  given  judgment  in  the  cause. 
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We  are  asked  in  the  next  place  to  adjourn  this  cause  into  Parliament.  As  to  this 
we  are  all  of  opinion,  that  we  have  no  power  so  to  do.  It  would  be  the  highest 
presumption  in  us,  of  our  own  accord  to  attempt  it,  without  the  King's  writ.  If  such 
an  one  had  been  brought  us,  we  might  perhaps  have  gone  into  such  an  expedient,  but 
the  parties  have  not  thought  fit  to  purchase  such  an  one. 

But  then  the  plaintiffs  in  error  move  us  for  an  affirmance  :  as  to  that 'you  see  the 
Court  is  divided,  and  there  can  be  no  rule  :  but  in  this  case,  because  the  party  against 
whom  it  is  to  be  affirmed,  is  desirous  and  willing  it  should  be  so,  we  are  all  of  opinion 
that  upon  his  consent  the  judgment  of  the  Common  Pleas  may  be  affirmed. 

But  lest  this  be  brought  in  future  ages  as  a  precedent  of  an  affirmance  upon  a 
division,  we  direct  the  officer  to  make  the  rule  [384]  special  in  this  case,  on  recital  of 
the  difference  in  opinion  amongst  the  Judges,  and  the  consent  of  the  party. 

Whereupon  I  moved  on  behalf  of  the  dutchess,  that  in  regard  this  was  not  an 
affirmance  upon  the  merits,  the  Court  would  give  some  directions  as  to  the  costs. 
But  they  refused  to  do  any  thing  in  that,  and  said,  it  must  take  the  common  course 
of  an  affirmance.  But  the  defendants  in  error  were  afraid  to  take  any  costs,  where- 
upon the  judgment  of  affirmance  was  entered  up  in  common  form,  but  without  costs. 
And  upon  a  consultation  we  were  all  of  opinion,  that  it  should  not  be  a  special  entry 
according  to  the  rule,  because  then  we  should  lie  open  to  an  objection  in  the  House 
of  Lords,  that  we  were  striving  to  reverse  a  judgment,  which  by  the  record  appeared 
to  have  been  affirmed  by  our  consent. 

Afterwards  the  ■23d,  24th  and  25th  of  February  1720,  this  cause  was  heard  in  the 
House  of  Lords,  where  all  the  Judges  were  ordered  to  attend,  and  give  their  opinions  : 
the  Chief  Justice  and  Fortescue  were  for  reversing,  and  the  other  ten,  who  would  not 
say  that  the  recoveries  were  good,  were  nevertheless  of  opinion,  that  the  dutchess 
could  not  enter  during  the  life  of  Philip.  And  the  House  thinking  that  to  be  a 
material  objection,  affirmed  the  judgments  given  in  the  Courts  below.  Quaere  tamen, 
for  that  seems  to  be  the  weakest  point  in  the  cause  ;  and  how  it  is  possible  to  dis- 
tinguish between  the  recoveries  and  the  life  of  Philip  I  cannot  conceive,  for  if  Philip 
may  take,  then  must  Charles  have  the  same  capacity  of  taking ;  and  on  the  other 
hand,  if  Charles  could  not  take,  so  as  to  enable  him  to  suffer  the  recoveries,  then  the 
same  objection  will  go  to  Philip  also. 

(1)  Sed  vide  31  Geo.  3,  c.  32. 

(a)  Sed.  N.  B.  3  Car.  reaches  him  too. 

(5)  11  Co.  1. 

(c)  Hob.  140.     Moor  898.     Jenk.  300.     1  Rol.  Rep.  451,  S.  C. 

((/)  8  Co.  14.     Jenk.  280. 

(e)  3  Lev.  289.     2  Vent.  187,  213,  269,  cited  ante,  323. 

(g)  5  Mod.  112.  Salk.  395,  408.  Comb.  434,  469.  Carth.  441.  Skin.  617. 
12  Mod.  175.     Holt  421,  S.  C. 

(A)  9  Mod.  167,  181.    2  P.  Wms.  4,  362.    10  Mod.  89,  230.    1  Bro.  P.  C.  450,  S.  C. 

(i)  1  Vent.  413.  2  Vent.  1.  1  Sid.  193.  2  Sid.  23,  51,  184.  1  Lev.  59. 
3  Lev.  412.  1  Keb.  65,  173,  216,  535,  379,  585,  603,  670,  699,  850.  Vaugh.  274. 
2  Jon.  10.     2  Keb.  601.     Cart.  185.     1  Eq.  Ab.  213,  pi.  9,  S.  C. 

(2)  As  to  adjournments  into  the  Exchequer  Chamber  by  the  Court  in  which  the 
action  is  commenced,  vide  Co.  Litt.  71  b.  72  a.  4  Inst.  110,  118.  IVarraine  v.  Smith, 
2  Bulst.  136. 


Anonymous.    In  C.  B. 

Feigning  bail,  cause  for  the  pillory. 

Two  people  put  in  bail  in  feigned  names,  and  because  there  were  no  such  persons, 
they  could  not  be  prosecuted  for  personating  bail  on  the  statute  21  Jac.  1,  c.  26.  So 
the  Court  ordered  them  and  the  attorney  to  be  set  in  the  pillory,  which  was  done 
accordingly. 
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[385]    DoMiNUS  Rex  vers.  Major'  et  Alderman'  Civit'  Carliol. 

Where  particular  powers  are  lodged  in  a  select  number,  they  cannot  separate  and  act 
upon  a  general  summons  of  the  whole  body,  but  there  ought  to  be  a  particular 
summons  for  that  purpose. 

Upon  return  to  a  mandamus  to  restore  one  Poulter  to  the  office  of  capital  citizen 
of  Carlisle,  the  case  was  thus  : 

The  corporation  consists  of  a  mayor,  aldermen,  bailift's,  and  capital  citizens,  who 
together  make  a  common  council,  and  have  the  power  of  election  of  capital  citizens  : 
the  power  of  amotion  is  in  the  mayor  and  aldermen  only,  or  the  major  part  of  them  : 
then  the  return  sets  forth,  that  such  a  day  the  common  council  was  assembled,  and 
Poulter  being  summoned  did  not  appear,  and  thereupon  the  mayor  and  aldermen  sic 
ut  proefertur  assemblat'  made  an  order  for  his  amotion  (for  a  cause  allowed  to  be 
legal). 

Fazakerley.  There  ought  according  to  Bag's  case,  11  Co._99,  to  be  a  summons  to 
appear  at  such  an  assembly  as  has  the  power  of  amotion,  which  is  wanting  in  this 
case.  The  summons  was  not  to  meet  and  execute  the  power  as  mayor  and  aldermen, 
but  to  join  with  others  in  execution  of  other  powers,  which  they  .had  as  a  common 
council  :  and  when  they  meet  in  that  capacity,  they  are  to  be  considered  as  distinct 
persons  from  those  who  upon  other  occasions  meet  as  the  Court  of  Mayor  and  Alder- 
men only.  They  cannot,  when  they  come  together  upon  a  summons  to  meet  only  as 
a  common  council,  divide,  and  execute  other  powers.  Such  clandestine  proceedings 
are  never  to  be  allowed,  for  at  this  rate  any  man  may  be  tricked  out  of  his  freehold. 
When  an  alderman  is  summoned  to  the  common  council,  he  may  think  there  are  only 
acts  of  course  to  be  done,  and  so  absent  himself;  when  he  would  not  have  failed  being 
there,  had  he  apprehended  an  act  of  so  great  consequence  was  to  be  done  as  the 
depriving  a  man  of  his  freehold  :  nay  by  this  means  a  few  may  so  contrive  it,  as  to 
fall  upon  this  business  at  a  time  when  they  find  others  who  would  oppose  such 
arbitrary  proceedings  may  be  out  of  the  way.  There  ought  to  have  been  notice  of  a 
special  meeting,  in  order  to  do  this  act.  Dav.  48  a.  4  Bulst.  189.  1  Roll. 
Rep.  409. 

Bootle  contra.  There  could  be  no  special  summons  for  this  purpose  ;  because  till 
the  assembly  was  met,  it  could  not  be  known  whether  Poulter  would  appear  or  not. 
As  to  the  case  in  Bulst.  that  did  not  appear  to  be  a  corporate  assembly  ;  and  Holt 
Chief  Justice  said  of  it,  that  it  might  only  be  a  meeting  in  their  natural  capacity,  to 
feast  or  the  like.  But  this  appears  to  be  a  corporate  assembly  :  they  are  assembled 
in  common  council.  [386]  And  when  they  were  together,  why  might  they  not 
execute  the  power  they  had,  without  the  formal  dissolution  of  that  assembly  and 
calling  a  new  one^ 

Chief  Justice.  The  powers  of  the  common  council,  and  of  the  mayor  and  aldermen, 
are  distinct:  the  common  council  can  do  no  acts,  unless  assembled  in  that  capacity  : 
neither  can  the  mayor  and  aldermen,  unless  they  met  only  as  such,  upon  a  regular 
summons  for  that  purpose  :  as  they  had  distinct  authorities,  they  must  be  summoned 
in  their  distinct  capacities :  here  was  no  summons  to  meet  as  mayor  and  aldermen 
only,  the  consequence  of  which  is,  that  the  acts  done  by  them  in  that  distinct  capacity 
are  void.  Consider  how  the  case  stands  ;  an  alderman  when  he  receives  a  summons 
to  appear  at  the  common  council,  considers  with  himself,  that  they  are  a  great  many 
of  them,  and  probably  his  single  voice  will  not  be  wanted,  and  therefore  he  stays  at 
home  :  but  when  he  is  summoned  to  meet  with  the  mayor  and  other  aldermen  only, 
then,  says  he,  there  are  but  twelve  of  us  in  all,  and  therefore  my  voice  and  advice 
(which  the  others  have  a  right  to)  may  go  a  great  way  :  besides,  the  powers  lodged  in 
us  as  a  Court  of  Mayor  and  Aldermen  are  of  an  higher  nature  than  our  other  powers  ; 
and  therefore  upon  both  accounts  my  presence  may  be  necessary,  and  I  will  be  sure 
to  be  there.  All  this  is  natural  enough,  and  is  it  then  reasonable  the  others  should 
proceed  to  act  as  mayor  and  aldermen  only,  when  they  come  together  in  common 
council  1  What  a  confusion  would  this  make  in  the  City  of  London,  if  when  the 
whole  body  is  got  together,  they  should  all  of  a  sudden  draw  off  into  different  parties. 
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and  execute  their  distinct  powers'!  It  weighs  nothing  with  me,  that  the  cause  of 
removal  happened  sitting  that  assembly,  for  they  ought  to  have  broke  up,  and 
summoned  him  again  to  appear  before  them  in  their  distinct  capacity. 

Powys  Justice  accord  as  to  the  main,  but  doubted,  because  the  offence  arose  sitting 
that  assembly. 

Eyre  Justice.  The  summons  ought  to  have  been  of  such  an  assembly  only  as  has 
power  to  remove,  else  it  may  be  liable  to  the  inconvenience  of  surprize :  not  that  a 
summons  to  meet  and  do  any  particular  act  is  necessary  (1),  for  that  would  be  endless, 
but  only  to  meet  in  their  distinct  capacity.  Incidental  powers  are  in  the  whole  body 
only,  but  yet  constant  experience  (and  so  is  Bagg's  case)  tells  us,  that  if  any  select 
power  (which  if  not  affirmatively  given  would  be  incident  of  course)  is  vested  in  a 
select  number ;  that  is  exclusive  of  the  other  part  of  the  corporation.  A  power  of 
making  by-laws  is  incident  to  every  corporation,  but  yet  in  many  they  are  made  by  a 
select  number. 

[387]  Fortescue  Justice.  Being  summoned  to  appear  at  the  common  council, 
which  includes  the  mayor  and  aldermen,  he  was  consequently  summoned  to  appear 
before  the  mayor  and  aldermen,  the  whole  including  every  part ;  and  upon  this 
foundation,  it  seems  to  me  that  the  removal  is  well  enough 

Afterwards  it  was  spoken  to  by  the  Solicitor  General  and  Mr.  Willes,  who  cited 
Braithwaite's  case,  1  Vent.  19.  2  Keb.  488,  where  the  power  of  removing  a  common 
council-man  was  lodged  in  the  mayor,  and  such  burgesses  as  had  been  mayors ;  and 
then  the  return  sets  out,  that  a  common  council  assembled  such  a  day,  and  Braith- 
waite  being  summoned  did  not  appear,  whereupon  he  was  the  same^day  amoved  by 
the  mayor  and  burgesses,  as  the  charter  directs. 

To  this  case  it  was  answered  by  the  solicitor,  that  this  exception  did  not  appear 
to  have  been  taken  in  that  case,  nor  did  it  appear  by  the  report,  that  the  removal  was 
whilst  they  were  assembled  as  a  common  council,  but  only  that  it  was  upon  the  same 
day,  which  might  be  upon  another  summons  to  meet  in  their  distinct  capacity.  That 
it  was  a  strange  case,  wherein  the  Judges  asserted  the  power  of  the  King  and  council 
to  disfranchise  members  of  corporations  by  their  order,  and  even  to  pull  down  the 
walls  of  a  town  ;  so  it  might  be  they  went  upon  such  an  order,  and  every  body  knows 
matters  of  prerogative  went  very  high  at  that  time  :  he  said  no  record  of  that  case 
was  to  be  found.  Et  per  C.  J.  I  am  very  glad  of  it ;  I  can  have  no  regard  to  any 
opinion  that  was  given,  when  Judges  were  worked  up  to  so  extravagant  a  pitch,  as 
to  assert  such  doctrine. 

Adjournatur.  And  the  last  day  of  the  term  the  Chief  Justice  delivered  the  opinion 
of  the  Court,  that  the  removal  in  this  case  was  not  regular,  for  there  should  have  been 
a  summons  for  the  mayor  and  aldermen  to  meet  in  their  distinct  capacity. 

Peremptory  mandamus  agard. 

(1)  S.  P.  per  Foster  J.  in  Rex  v.  Mayor,  &c.  of  Liverpool,  2  Burr.  734.  But  where 
the  power  of  amotion  is  vested  in  a  select  body  (as  here)  it  seems  as  if  there  ought  to 
be  a  particular  notice  to  each  member  of  the  conslituent  body  of  the  particular 
business,  when  the  meeting  is  held  on  a  day  not  directed  by  the  charter.  Ib.l731, 
735.  Rex  v.  Mayor  of  Doncaster,  ib.  742,  744.  An  election  of  officers  in  a  corporation 
is  also  void  under  similar  circumstances.  Machell  v.  Nevinson,  2  Ld.  Raym.  1355. 
Musgrave  v.  Nevinson,  ib.  1358,  post,  585. 

HoYLE  versus  Lord  Cornwallis.    Pasch.  5  Gko.  Rot.  309. 

A  writ  of  inquiry  cannot  be  executed  on  a  Sunday,  and  the  Court  is  bound  to  look 
into  the  almanack,  and  take  notice  of  it  though  not  specially  assigned  for  error. 
Fort.  373,  S.  C,  cited  post,  1123. 

On  error  e  C.  B.  the  writ  of  inquiry  appeared  to  bo  executed  on  the  15tb  June, 
which  upon  looking  in  the  almanack  appeared  to  be  Sunday,  and  it  was  objected  by 
Reeve,  that  this  is  made  void  by  the  29  Car.  2,  c.  7. 

[388]  Strange  contra.  This  objection  must'  take  its  rise  from  some  clause  or 
other  in  that  statute,  for  it  cannot  be   pretended  that   the  execution  of   this   writ 
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was  void  before.  At  common  law  things  of  a  much  higher  nature  than  this  might 
have  been  done  on  a  Sunday.  Before  the  statute  of  5  Ann.  c.  9,  a  man  might 
have  been  taken  on  an  escape  warrant.  Salk.  626  (a).  And  even  now  process  of 
Ecclesiastical  Courts,  as  citations  and  the  like,  may  be  affixed  on  a  church  door, 
which  is  a  service  of  those  citations.  Ibid.  625.  A  fair  might  be  kept  on  a  Sunday. 
Cro.  Jac.  485.  And  the  hundred  was  liable  for  a  robbery.  The  question  there- 
fore is,  whether  there  be  any  words  in  the  statute  to  reach  this  case,  and  I  take  it, 
the  execution  of  a  writ  of  inquiry  is  not  such  an  act,  as  is,  or  was  designed  to  be 
made  void  by  that  statute.  The  words  are,  "  Provided  also,  that  no  person  or 
persons  on  the  Lord's  Day  shall  serve  or  execute  any  writ,  process,  &c.  but  that  the 
service  of  every  such  writ  shall  be  void  to  all  intents  and  purposes  whatsoever ;  and 
the  person  or  persons  so  serving  or  executing  the  same  shall  be  as  liable  to  the  suit 
of  the  party  grieved,  as  if  he  had  done  the  same  without  any  writ." 

Now  it  is  observable,  that  there  is  a  very  material  variance  in  the  penning  of  the 
latter  part  of  this  clause  from  the  former,  for  though  it  at  first  prohibits  the  serving 
or  executing  any  writ  upon  a  Sunday,  yet  when  it  comes  to  limit  what  effect  those 
proceedings  shall  have,  it  only  makes  the  service  of  such  writs  void  ;  but  does  not 
extend  to  annul  the  execution  of  such  writs  which  are  not  to  be  served  upon  the  party  ; 
and  by  the  latter  part,  which  gives  remedy  to  the  party  grieved,  that  word  service  is 
explained,  to  extend  only  to  process,  which  is  to  be  served  upon  the  body  or  goods 
of  a  man  :  now  the  nature  of  executing  writs  of  inquiry  is  not  by  any  summons  to 
the  party,  but  only  a  private  execution  of  a  power  given  to  the  sheriff,  which  is  no 
injury  to  the  party  :  he  is  not  grieved  by  the  execution  of  this  writ  on  a  Sunday, 
any  more  than  if  it  were  any  other  day.  The  statute  only  makes  the  service  of 
writs  void,  but  this  inquiry  can  by  no  means  be  called  a  service  of  any  writ,  and 
therefore  is  not  made  void  by  the  statute.  And  it  will  be  no  answer  to  say,  that  by 
using  the  word  serve  or  execute  both  in  the  former  part,  it  is  manifest  the  Parlia- 
ment intended  to  take  in  one  case  as  well  as  the  other,  for  this  being  a  statute  made 
in  restriction  of  the  common  law,  it  is  to  be  construed  strictly,  and  not  to  be  taken 
by  equity. 

But  if  the  statute  should  be  thought  to  extend  to  this  case,  yet  I  apprehend  the 
Court  is  confined  to  judge  only  upon  the  record,  and  cannot  take  notice  that  the 
15th  of  June  was  a  Sunday,  unless  it  had  been  specially  assigned  for  error;  and  that 
the  [389]  Court  will  not  pray  in  aid  of  the  almanack,  in  order  to  reverse  a  judgment. 
In  1  KoU.  Abr.  524,  C.  3,  it  is  held,  that  if  one  of  the  proclamations  on  a  fine  be 
the  7th  of  June,  which  is  a  Sunday,  yet  unless  it  appears  on  the  record  to  be  Sunday, 
the  Court  will  not  take  notice  of  it,  without  express  averment.  And  accordingly 
the  constant  course  has  been  to  assign  that  matter  for  error.  So  1  Sid.  300,  if  a 
writ  be  returnable  at  a  general  return,  the  Court  is  not  obliged  to  take  notice  what 
day  of  the  month  it  is.  Cro.  Car.  53,  Morris  v.  Fletcher.  There  the  writ  was  return- 
able die  LuniB  prox'  post  quinden'  Hil.  and  executed  27th  of  January;  and  the 
Court  would  not  go  out  of  the  record,  to  inform  themselves  that  the  27th  of  January 
was  after  the  return  of  the  writ :  so  is  9  Co.  66,  Mackally's  case.  1  Roll.  Abr.  525, 
pi.  14.  By  the  Statute  of  31  E.  3,  the  sheriff's  turn  is  required  to  be  held  infra 
mensem  post  Festum  Paschie  ;  the  defendant  justified  for  an  amerciament  at  a  Court 
held  18th  of  April.  And  though  in  fact  that  was  within  a  month  after  Easter,  yet 
the  Court  refused  to  look  into  the  almanacks  and  set  it  right ;  and  then  a  fortiori 
you  will  not  do  it  in  this  case,  where  instead  of  supporting  the  judgment  the  conse- 
quence will  be  to  overthrow  it.  And  if  the  proclamation  on  a  fine  (which  is  the  act 
of  the  Court)  shall  not  be  set  aside  without  a  special  assignment,  surely  this  execution 
of  a  writ  of  enquiry,  which  is  but  a  ministerial  act,  an  act  done  out  of  Court,  shall 
not ;  according  to  the  distinction  taken  in  Mackally's  case,  where  it  was  held,  that 
though  judicial  acts  done  upon  a  Sunday  are  void,  yet  ministerial  acts  are  not. 

Reeve  replied.  The  intent  of  the  statute  was  to  prevent  all  acts,  which  are  proceed- 
ings in  a  cause,  from  being  done  on  a  Sunday.  The  words  serve  and  execute  are 
synonymous,  so  that  service  in  the  latter  part  includes  execution  also. 

I  agree  the  cases  are  as  cited,  but  they  have  been  denied  of  late  years,  for  now 
the  calendar  is  looked  upon  as  part  of  the  law  of  the  land.     Salk.  626. 

C.  J.  By  dropping  the  word  execute  it  should  seem  as  if  no  process  was  made  void 
K.  B.  XXII.— 19* 
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but  such  as  is  to  be  served  upon  the  party  :  to  affirm  a  judgment  we  will  look  into 
the  almanack,  but  I  think  we  are  not  bound  to  do  it  to  reverse  one. 

Adjournatur.  And  at  another  day  all  the  Court  were  of  opinion,  that  the  execu- 
tion of  the  writ  on  a  Sunday  was  void,  and  that  they  were  bound  to  take  notice  of 
it,  without  being  specially  assigned  for  error ;  and  accordingly  would  have  reversed 
the  judgment,  but  the  counsel  desiring  to  have  time  to  apply  to  C.  B.  it  went  over, 
and  afterwards  the  Common  Pleas  was  applied  to,  and  refused  to  amend,  and  I 
never  heard  any  more  of  it. 

(a)  He  may  be  taken  now  on  Sunday  where  the  escape  is  voluntary,  secus  where 
it  is  negligent.     Barnes  373.     5  Term  Rep.  25. 


[390]    Michaelmas  Term,  7  Georgii  Regis.    In  B.  R. 

Sir  John  Pratt,  Knt.,  Lord  Chief  Justice.  Sir  Littleton  Powys,  Knt,  Sir  Robert 
Eyre,  Knt.,  Sir  John  Forteseue  Aland,  Knt.,  Justices.  Sir  Robert  Raymond,  Knt., 
Attorney  General.    Sir  Philip  Yorke,  Knt.,  Solicitor  General. 

Gardner  vers.  Claxton. 

Where  the  plaintifT  in  error  pleads  to  the  scire  facias,  there  shall  be  execution  if 
it  goes  against  him,  but  the  writ  of  error  shall  proceed. 

Strange  moved  to  set  aside  an  execution  taken  out  upon  a  judgment  in  a  scire 
facias  quare  executio  non,  because  they  had  assigned  their  errors  before  :  and  cited 
Heath  v.  Street  in  this  Court,  Trin.  2  Geo.  where  Parker  C.J.  laid  it  down  as  a  rule, 
that  if  the  plaintiff  in  error  comes  in  at  any  time  before  execution,  and  assigns  errors, 
proceedings  ought  to  be  stayed  on  the  scire  facias,  because  they  have  had  the  effect 
of  it  in  bringing  the  party  into  Court. 

Upon  this  it  was  referred  to  the  Master,  and  upon  motion  for  his  report  Reeve  contra 
agreed  the  case  of  Heath  v.  Street  as  cited,  but  that  it  was  only  an  extrajudicial  opinion, 
and  argued  the  delay  that  would  follow,  if  the  plaintiff  in  error  be  at  liberty  to  spin  out 
the  scire  facias  to  the  last. 

[391]  The  Master  reported  an  old  rule  of  Court,  that  if  the  party  pleads  to  the 
scire  facias,  and  it  goes  against  him  execution  may  be  sued  out,  but  that  the  writ  of 
error  shall  go  on  notwithstanding.  Whereupon  the  Court  in  consideration  of  the 
delay  established  it  as  a  standing  rule  for  the  future,  that  if  upon  the  return  of  the 
scire  facias  the  plaintiff  assigns  his  errors,  then  all  farther  proceedings  shall  be  stayed 
upon  it  ;  but  where  he  chuses  to  stand  out  upou  pleadings  to  the  scire  facias,  execu- 
tion shall  go  if  it  be  adjudged  against  him  (1). 

(1)  Vide  Farker  v.  Stanton,  post,  679. 

The  Case  of  Mayo  and  Parsons. 

What  acts  of  the  sessions  are  removeable  by  certiorari,  and  what  not. 
12  An.  St.  2,  c.  2. 

By  the  statute  12  Ann.  st.  1,  c.  2,  it  is  provided,  that  if  any  malt  happens  to  be 
burnt  after  the  duty  paid,  the  proprietor  may  apply  to  the  next  Quarter-Sessions,  who 
are  to  adjust  the  quantum,  and  give  him  a  certificate  which  intitles  him  to  receive 
back  the  duty.  Mayo  and  Parsons  were  two  brewers,  and  had  a  great  quantity  of  malt 
that  had  paid  duty  burnt  in  the  late  fire  at  Wapping ;  but  the  sessions  being  then 
very  near,  they  could  not  remove  the  rubbish  so  as  to  make  an  estimate  of  their  loss 
before  the  sessions  was  over.  The  following  sessions  they  made  their  application, 
where  the  quantum  of  the  loss  was  adjusted  ;  but  then  the  entry  of  the  act  of  sessions 
goes  on,  that  the  justices  being  of  opinion,  that  the  jurisdiction  was  given  only  to  the 
next  Quarter-Sessions  after  the  fire,  and  there  having  one  Quarter-Sessions  intervened, 
therefore  they  for  that  reason  deny  the  certificate. 
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Serjeant  Darnall  moved  for  a  certiorari  to  remove  these  proceedings,  and  cited  the 
case  of  Limehouse,  where  an  entry  of  a  refusal  to  proceed  on  an  appeal  upon  pretence 
of  its  being  too  late  was  brought  up  and  quashed.  But  Mr.  Attorney  General  shewing 
cause  against  the  certiorari  objected,  that  this  was  no  order  of  sessions,  and  a  certiorari 
goes  only  to  fetch  up  their  orders  :  and  of  this  opinioTi  was  the  Court,  and  denied  the 
certiorari ;  and  Eyre  J.  rcmembored  the  case  of  The.  Bishop  of  Si.  David's,  where  an 
entry  that  he  had  prayed  a  prohibition  for  such  and  such  reasons,  et  ei  non  coneeditur, 
was  held  to  be  no  judgment,  so  as  to  be  looked  into  and  corrected  upon  a  writ  of 
error. 

[392]    Bayly  versus  Boorne. 

Of  the  power  of  a  Judge  of  an  Inferior  Court  over  the  proceedings  before  him. 
Cited  And.  183,  S.  C.     3  Bac.  Abr.  536.      1  Sess.  Ca.  249. 

The  defendant  in  the  beginning  of  the  long  vacation  was  arrested  by  process  out 
of  the  Sheriff's  Court,  and  gave  bail,  and  for  want  of  a  plea  judgment  was  signed. 
And  after  several  motions  in  the  Court  below  to  set  it  aside,  the  plaintiff  moved  here 
for  a  mandamus,  to  compel  the  Judge  to  give  judgment  final  upon  the  inquiry;  and 
a  rule  being  made  to  shew  cause,  the  defendant  produced  an  affidavit  that  he  was 
a  person  unacquainted  with  the  methods  of  legal  proceedings,  and  that  soon  after  the 
arrest  he  applied  himself  to  Mr.  Bennett,  a  gentleman  of  the  Bar,  who  (taking  it  to 
be  an  arrest  out  of  a  Superior  Court)  told  him  the  process  could  not  be  returnable  till 
the  next  term,  against  which  he  must  employ  an  attorney  to  put  in  bail,  and  receive 
a  declaration  :  under  which  advice  he  acquiesced,  and  heard  nothing  further  of  the 
cause,  till  a  little  before  the  term,  that  notice  was  given  of  the  execution  of  a  writ  of 
inquiry  :  and  therefore  this  being  a  plain  surprize,  he  hoped  the  Court  would  not 
order  the  Judge  below  to  give  judgment,  but  let  him  in  to  try  the  merits  of  the  cause, 
upon  his  proposal  to  bring  the  money  recovered  (which  was  considerable)  into  Court. 
To  this  it  was  answered  by  the  plaintiff's  counsel,  that  there  appeared  no  irregularity 
on  their  part ;  and  upon  this  the  question  arose  as  to  what  power  the  Judge  of  an 
Inferior  Court  had  in  cases  of  this  nature. 

And  as  to  that  the  whole  Court  agreed,  that  the  Judge  of  an  Inferior  Court  could 
not  grant  a  new  trial,  for  this  is  a  power  that  even  in  Superior  Courts  is  not  of  any 
great  standing,  the  first  instance  of  any  new  trial  being  in  Stiles  ;  and  besides,  the 
case  of  an  Inferior  Court  had  the  same  objection  to  it  as  there  is  to  granting  a  new 
trial  after  a  trial  at  Bar,  viz.  because  it  will  be  tried  the  second  time  before  the  same 
Judge. 

But  they  all  held  clearly,  that  for  matters  of  irregularity,  where  the  proceedings 
were  contrary  to  the  practice  and  rules  of  the  Court,  the  Judge  of  an  Inferior  Court 
might  set  aside  a  judgment ;  but  whether  he  should  be  allowed  to  exercise  his 
discretion,  in  setting  aside  judgments,  where  the  plaintiff  was  regular,  was  a  question 
they  said  deserved  consideration. 

But  they  waived  the  discussion  of  that  point,  by  saying  there  was  a  middle  way 
in  the  case,  which  was  to  inquire  into  the  surprize ;  and  intimated  to  the  Judge,  that 
the  refusal  of  the  plain-[393]-tiff  to  try  the  merits,  upon  having  the  money  brought 
into  Court,  was  some  evidence  of  fraud  :  and  therefore  they  gave  leave  to  the  Judge 
to  examine,  whether  there  was  any  fraud  or  surprize,  and  to  set  aside  the  judgment 
if  he  found  any. 

Upon  inquiry  below,  the  officers  swore,  that  when  they  arrested  the  defendant  he 
asked  them  by  what  process,  and  they  told  him  it  was  an  action  in  the  Sheriff's  Court. 

This  having  destroyed  the  pretence  of  surprize,  the  Judge  below  refused  to  set 
aside  the  judgment  (1). 

(1)  But  they  may  set  aside  a  regular  interlocutory  judgment  in  order  to  let  in  the 
trial  of  the  merits.  Rex  v.  Peters,  1  Burr.  567.  Vide  also  Brooke  v.  Ewers,  ante,  113. 
Jewell  V.  Hill,  post,  499. 
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Between  the  Parishes  of  Maidstone  and  Dething. 

The  adjudication  need  not  mention  what  parish  the  party  is  likely  to 
become  chargeable  to. 

It  was  held  well  enough  in  an  order  of  removal,  to  shew  a  complaint  that  the 
party  is  come  into  the  parish  of  A.  and  is  likely  to  become  chargeable,  without  saying 
farther,  to  the  said  parish  of  A.{1). 

(1)  Vide  Rex  v.  Witham  super  Montem,  ante,  142,  and  the  note. 

DoMiNus  Eex  versus  JusTic'  DE  Dorchester. 

B.  R.  will  not  meddle  with  the  goodness  or  badness  of  a  poor's  rate.  Cited  1  Bar. 
K.  B.  82.  Rex  v.  Ulioxeter,  1  Bott  by  Const,  61,  pi.  77.  3  Doug,  on  Elect.  U2, 
notes,  post,  932. 

A  mandamus  issued  to  the  justices  to  sign  a  poor's  rate  made  by  the  church- 
wardens and  overseers.  Before  the  return  a  motion  was  made  to  supersede  it,  for 
several  objections  to  the  fairness  of  the  rate ;  and  that  this  would  be  speedier  and 
better  for  the  poor,  than  to  reserve  the  debate  of  them  for  a  formal  return.  Sed  per 
Curiam,  the  two  justices  are  necessary  to  sign  the  rate  only  by  way  of  form,  for  it  is 
the  churchwardens  and  overseers  that  have  the  power  of  making  it;  and  whether  it 
be  a  fair  rate  or  not  is  proper  for  the  jurisdiction  of  the  sessions,  and  was  never 
intended  for  our  examination. 

The  supersedeas  being  denied,  the  justices  returned,  that  they  could  not  allow  the 
rate,  it  not  being  a  just  and  proper  rate  :  and  the  Court  having  before  given  their 
opinion  of  this  upon  the  motion,  they  resented  this  usage  so  far,  that  they  quashed 
the  return,  and  ordered  an  attachment  against  the  justices,  who  thereupon  submitted 
and  returned  quod  ratam  allocavimus. 


[394]     Carbonel  versus  Davies. 

Trin.  6  Geo.  Rot.  389. 

Reference  where  to  the  next  antecedent,  and  where  not. 

Case  upon  a  promissory  note,  set  out  to  be  made  2d  of  November  1719,  to  pay  on 
the  31st  of  December  next.  Lee  objected  that  the  plaintiff  had  brought  his  action 
before  the  note  was  payable,  for  the  word  next  does  not  refer  to  the  date  of  the  note, 
but  the  time  the  plaintiff  is  declaring,  which  was  in  Trinity  term,  when  he  is  here 
made  to  say,  that  at  that  time  the  defendant  had  not  paid  him  a  sum  of  money,  which 
he  was  obliged  by  note  to  pay  in  December  next :  and  he  cited  the  case  of  an  indictment 
for  a  forcible  entry  into  lands,  existen'  liberum  ten'tum  of  J.  S.  and  for  want  of  tunc, 
it  was  held  that  the  existen'  could  not  refer  to  the  day  of  the  forcible  entry,  but  only 
to  the  exhibiting  the  indictment,  and  for  that  fault  it  was  quashed. 

Sed  per  Curiam,  we  must  take  it  secundum  subjectam  materiam,  and  as  a 
translation  of  the  note,  and  then  it  can  be  no  otherwise  than  a  note  of  2d  of  November 
1719,  to  pay  in  December  next,  which  is  next  after  the  date  of  the  note.  The 
plaintiff  had  judgment. 

DoMiNUS  Rex  versus  Philips. 

Hil.  6  Geo.  No.  30. 

Where  the  defendant  sets  out  a  bad  title  to  the  office,  the  Court  will  give  judgment 
on  the  plea,  as  importing  a  confession  of  the  usurpation.  Where  a  charter  appoints 
a  particular  method  of  electing  a  mayor,  and  directs  that  he  shall  take  an  oath  to 
execute  the  office  for  a  year,  and  until  another  shall  be  chosen ;  and  a  subsequent 
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charter  after  reciting  the  former  manner  and  time  of  election,  and  of  continuance  in 
office  under  it,  and  that  the  corporation  had  petitioned  to  alter  quatenus  modum 
et  tempus  eligendi  of  the  mayor,  and  then  confirming  all  their  former  rights  and 
privileges,  abolishes  the  former  manner  eligendi  nominandi  et  appunctuaiidi  the 
mayor,  and  appoints  his  election  to  be  in  a  different  manner  and  upon  a  different 
day,  pro  uno  anno  integro  tunc  proxime  sequen' :  the  right  of  holding  over  is 
thereby  taken  away. 

Information  in  natura  de  quo  warranto  for  usurping  the  office  of  Mayor  of 
Bodmyn. 

The  defendant  by  his  plea  makes  title  under  two  charters,  one  11th  of  March 
5  Eliz.  whereby  the  inhabitants  were  incorporated  by  the  name  of  mayor  and  burgesses, 
and  after  appointing  who  shall  be  the  first  members  of  the  corporation,  it  goes  on  and 
provides  for  the  election  of  others  on  their  deaths ;  and  as  to  the  mayor  it  is  provided, 
that  on  Michaelmas  day  in  every  year  the  mayor,  burgesses  and  common  council,  or 
the  major  part  of  them,  shall  assemble  and  nominate  two  capital  burgesses,  out  of 
whom  the  inhabitants  are  to  chuse  one  to  be  mayor,  who  being  so  chosen  should  take 
an  oath  to  execute  the  office  of  mayor  for  the  next  year  and  till  another  should  be 
chosen. 

The  other  charter  was  .30th  April  .36  Eliz.  wherein  the  Queen  reciting  the  former 
manner  and  time  of  election  and  the  continuance  in  the  office  under  such  election, 
and  reciting  further  that  the  corporation  had  petitioned  her,  quatenus  she  would 
alter  modura  et  tempus  eligendi  of  the  mayor  ;  therefore  the  confirming  all  their 
former  rights  and  privileges,  appoints  the  election  to  be  for  the  future  by  the  mayor, 
common  council,  and  town  clerk,  on  the  24th  of  September  pro  uno  anno  integro 
tunc  proxime  sequen'.  And  then  he  avers,  that  as  well  before  as  since  the  second 
char-[395]-ter,  the  usage  has  been,  for  the  mayor  to  hold  over  till  another  was  chosen, 
and  that  he  being  elected  mayor  served  for  a  year,  and  the  town  clerk  being  then 
dead,  and  no  new  one  chosen,  there  could  be  no  new  election  of  a  mayor  ;  et  eo 
warranto  he  claims  to  hold  the  office  of  mayor  till  another  shall  be  elected  and  sworn, 
and  traverses  the  usurpation. 

The  attorney  for  the  Crown  prays  oyer  of  the  last  charter,  which  being  set  out, 
there  appears  a  further  clause,  whereby  the  Queen  abolishes  all  the  former  manner 
eligendi,  nominandi  et  appunctuandi  of  the  mayor ;  and  then  takes  issue,  that  since 
the  charter  of  36  Eliz.  there  has  been  no  such  usage  of  holding  over  :  which  goes 
down  to  trial,  and  is  found  for  the  King. 

It  was  now  moved  in  arrest  of  judgment,  that  this  was  an  immaterial  issue, 
because  it  not  being  a  corporation  by  prescription,  the  title  to  the  office  must  depend 
upon  the  charter,  and  not  upon  any  usage  within  time  of  memory  ;  and  that  this  is 
worse  than  most  cases  of  immaterial  issues,  for  they  are  often  good  if  found  one  way, 
and  bad  the  other,  as  solvit  ante  diem  is  good  if  found  for  the  defendant.  But  here 
the  finding  for  the  King  can  neither  destroy,  nor  could  a  verdict  for  the  defendant 
have  established  his  right,  because  his  right  does  not  depend  on  any  usage  inconsistent 
with  the  charter,  but  must  stand  or  fall  by  the  charter  itself. 

And  without  much  argument  the  Court  was  clear  in  opinion,  that  this  was  an 
issue  totally  immaterial.  But  then  the  question  arose,  what  the  Court  should  do  in 
this  case,  whether  they  were  to  award  a  repleader,  or  laying  the  replication  out  of 
the  case  proceed  to  give  judgment  on  the  defendant's  plea. 

And  for  a  repleader  it  was  argued  by  Mr.  Solicitor  General,  that  the  Court  could 
not  give  judgment  on  the  plea,  for  every  judgment  must  be  either,  1.  On  an  issue  in 
fact,  found  by  verdict.  2.  Issue  in  law,  on  demurrer.  3.  Nil  dicit.  Or,  4.  Confes- 
sion. 1.  As  to  the  first,  it  is  admitted  there  is  no  good  issue  in  fact,  and  conse- 
quently no  good  verdict  to  found  the  judgment  [396]  upon.  2.  Here  is  no  issue  in  law, 
for  want  of  a  demurrer.  3.  It  cannot  be  by  nil  dicit,  for  the  defendant  has  pleaded. 
4.  The  only  question  is,  whether  this  plea  can  be  taken  to  be  a  confession  of  the 
usurpation  ;  and  I  take  it,  it  cannot,  for  though  an  usurpation  is  charged,  yet  it  is  so 
far  from  being  confessed,  that  he  expressly  denies  it  in  his  traverse ;  and  relies  upon 
it  that  he  has  a  good  right:  he  admits  the  user,  but  not  the  usurpation,  the  charge 
upon  him  is  that  he  has  exercised  this  office  without  lawful  authority  ;  it  is  true, 
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says  he,  I  have  exercised  this  office,  but  I  insist  that  I  had  a  good  authority  so  to  do  ; 
and  now  will  any  body  say,  this  is  a  confession  of  the  usurpation? 

But  then  it  is  objected,  that  if  the  title  set  out  is  ill  in  point  of  law,  then  the 
admission  of  the  user  is  a  tacit  admission  of  the  usurpation.  To  this  I  answer, 
1.  That  the  title  is  good  in  law  under  the  two  charters,  taking  them  together.  By 
the  first  charter  the  mayor  being  elected  by  the  inhabitants  on  Michaelmas-Day  is  to 
hold  for  a  year  and  till  another  is  chosen.  The  second  charter  which  was  made  to 
alter  the  tempus  et  modum  eligendi  only,  says  he  shall  be  chosen  by  a  select  number 
and  upon  Sith  September.  But  it  does  not  meddle  with  the  right  of  holding  over  ; 
on  the  contrary  it  expressly  confirms  all  their  former  rights  and  privileges,  of  which 
this  of  holding  over  was  one.  And  it  will  be  hard  to  say,  that  an  alteration  in  the 
manner  of  electing  only,  shall  take  away  the  former  right  which  the  officer  when 
elected  had  in  the  office,  especially  in  a  point  which  tends  so  much  to  the  preservation 
of  the  body  corporate. 

2.  But  if  the  plea  should  be  ill  in  point  of  law,  yet  the  Court  cannot  give 
judgment  that  it  is  so,  till  it  comes  properly  before  them.  If  they  may,  then  when- 
ever a  vicious  plea  is  put  in,  the  Court  may  without  the  party's  answer  or  demurrer 
give  judgment  upon  it  immediately  ;  and  that  will  be  the  case  here,  for  now  the 
replication  is  out  of  the  case,  and  we  stand  before  the  Court  only  upon  the  informa- 
tion and  the  plea.  In  1  Lev.  32,  Serjeant  v.  Fairfax  the  issue  was  held  immaterial, 
and  the  defendant's  plea  a  naughty  plea,  but  yet  the  Court  did  not  give  judgment 
upon  it,  but  awarded  a  repleader. 

Pengelly  Serjeant  contra.  The  defendant  in  his  plea  has  made  no  good  title  to 
this  office,  for  the  second  charter  is  what  he  must  stand  or  fall  by,  and  in  that  there 
is  no  provision  for  holding  over. 

But  say  they,  in  the  first  charter  there  is,  and  that  continues  in  force  as  to  every 
thing  in  which  it  is  not  altered  by  the  subsequent  charter. 

[397]  The  force  of  this  depends  upon  that  question,  whether  the  second  charter 
is  not  the  entire  rule  to  go  by  as  to  the  office  of  mayor.  And  that  it  is,  is  plain 
from  the  clause  which  abolishes  all  the  former  method  of  election,  and  if  the  former 
method  of  election  be  abolished,  surely  an  incidental  right  under  such  election  will 
be  gone  also.  The  right  of  election  is  transferred  to  other  persons,  and  can  there  be 
a  duration  under  an  election,  when  the  foundation  of  that  holding  over  is  gone* 
Pro  uno  anno  integro  is  the  same  as  if  tantura  had  been  added,  and  the  acceptance 
of  the  charter  is  general,  without  any  reservation  of  the  former  right  of  holding  over. 
1  Vent.  297.     2  Mod.  95. 

And  as  the  plea  is  ill,  we  take  it  judgment  may  be  given  upon  it,  for  he  has  con- 
fessed the  user  ;  and  as  to  the  traverse  of  the  usurpation,  that  is  so  immaterial,  that 
in  Sir  Peter  Delme's  case,  and  the  case  of  Haniton,  it  was  held,  the  Crown  could  not 
take  issue  upon  such  a  traverse.  Whoever  admits  a  user,  confesses  at  the  same  time 
that  he  is  guilty  of  an  usurpation,  unless  he  makes  a  title  to  the  franchise  ;  as  in  the 
common  case  of  a  justification  in  trespass  or  for  words,  where  it  amounts  to  no  justifi- 
cation in  law,  judgment  may  be  given  upon  the  confession.  2  Roll.  Abr.  98,  pi.  2, 
99,  pi.  1,  3.     Cro.  Eliz.  228,  214.     22  Ed.  4,  46  b.     Salk.  173. 

Mr.  Solicitor  General  replied.  The  corporation  could  not  do  any  otherwise  than 
accept  the  charter  in  general,  for  it  cannot  be  accepted  in  part,  or  with  qualifications. 
I  agree  tantum  is  implied  in  charters  of  original  creation,  but  not  in  charters  of 
confirmation. 

Chief  Justice.  We  are  moved  on  behalf  of  the  defendant,  that  we  will  grant  a 
repleader  :  that  is,  in  other  words,  that  we  should  give  this  cause  a  further  delay, 
whilst  he  is  holding  over  all  the  while.  Now  consider,  that  if  we  should  grant  it, 
the  defendant  cannot  mend  his  case(l):  for  the  plea  will  stand,  and  after  the 
formality  of  a  demurrer  we  must  give  judgment  upon  the  goodness  or  badness  of  the 
]5lca.  The  attorney  for  the  Crown  does  not  pray  a  repleader,  neither  would  the 
granting  one  do  him  any  good,  for  we  cainiot  better  his  case,  but  must  rest  it  upon 
the  demurrer.  And  therefore  as  it  will  answer  no  good  purpose  either  way,  we 
certainly  will  not  grant  a  repleader,  if  there  be  a  more  expeditious  way  of  coming  to 
the  end  of  the  cause  ;  and  I  think  there  is,  for  if  the  plea  be  ill,  I  am  of  opinion  it 
amounts  to  a  confession  of  the  usurpation,  and  that  is  warrant  enough  to  ground  our 
judgment  upon. 
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Now  the  validity  of  the  defendant's  title,  as  he  makes  it  in  his  plea,  depends  upon 
the  question,  whether  the  right  of  holding  [398]  over  subsists  under  the  second  charter. 
And  I  hold  it  does  not  ;  for  it  is  very  observable,  that  the  second  charter  where  it 
recites  the  former,  takes  express  notice  of  the  clause  for  holding  over  ;  and  then  when 
it  comes  and  abolishes  all  the  former  method  of  election,  and  appoints  it  to  be  in 
another  maimer,  and  that  the  mayor  shall  continue  in  for  a  year,  it  cannot  be 
imagined  but  that  this  right  of  holding  over  was  intended  to  be  abolished  also. 
Suppose  the  second  charter  had  said,  that  the  mayor  shall  continue  in  for  three 
quarters  of  a  year  ;  will  any  body  say,  that  the  reservation  of  their  former  privileges 
should  intitle  him  to  hold  on  for  the  other  quarter  under  the  old  charter  ;  I  believe 
no  body  will  think  so ;  I  think  this  is  not  to  be  distinguished  from  the  case  of  an 
ill  justification  in  trespass,  and  therefore  as  the  plea  is  ill,  and  contains  no  title  to 
the  franchise,  I  am  of  opinion,  we  may  give  judgment  upon  it,  as  confessing  an 
usurpation. 

Powys  Justice.  I  am  of  the  same  opinion,  for  if  we  should  grant  a  repleader,  I  do 
not  see  how  we  can  have  any  new  light  in  the  cause. 

Eyre  Justice.  If  the  defendant's  plea  had  confessed  the  usurpation,  I  should  think 
it  proper  enough  to  give  judgment  upon  the  plea :  but  I  do  not  think  any  more  is 
confessed  by  it  than  the  user.  The  second  charter  it  is  plain  was  made  only  for 
particular  purposes  in  relation  to  the  election,  but  meddles  not  with  the  duration  in 
the  office  ;  and  therefore  I  can  never  agree,  that  any  affirmative  words  in  the  charter 
can  take  away  so  great  a  privilege  as  that  of  holding  over  is,  and  a  privilege  too  that 
may  often  serve  to  prevent  the  extinction  of  the  corporation  ;  especially  when  it 
provides  that  all  the  former  rights  of  the  corporation,  not  altered  by  the  subsequent 
charter,  shall  still  continue.  And  as  to  the  clause  of  abolition,  that  is  expressly 
confined  to  the  authority,  form  and  manner  eligendi,  but  not  a  word  of  any 
right  tenendi. 

I  think  he  is  not  a  new  mayor  absolutely,  but  as  to  the  right  of  holding  over  it 
subsists  in  him  under  the  former  charter  ;  the  consequence  of  which  is,  that  he  has 
confessed  no  usurpation,  and  then  no  judgment  can  be  given  against  him  upon 
the  plea. 

Fortescue  Justice.  The  defendant  cannot  mend  his  case,  because  the  plea  is  good 
in  form,  though  not  in  fact;  which  is  a  distinction  always  taken  into  the  doctrine 
of  repleaders  :  and  of  this  opinion  was  Holt  Chief  Justice,  in  the  case  of  Jones  v. 
Bodinner,  Salk.  1  (a),  where  he  said,  that  if  the  fact  be  admitted,  there  shall  be  no 
repleader,  but  a  judgment  upon  the  confession. 

[399]  Here  the  defendant  admits  the  user,  and  then  the  usurpation  is  a  conse- 
quence of  law,  and  that  is  the  reason  why  it  is  not  traversable.  Every  justification, 
to  make  it  a  perfect  one,  must  both  confess  and  avoid  ;  and  where  it  does  not  do  the 
latter,  the  confession  stands. 

As  to  the  merits  of  the  plea,  I  think  the  power  of  holding  over  is  gone  upon  the 
second  charter  ;  for  the  modus  eligendi  takes  in  all  the  circumstances  of  the  election, 
and  the  duration  in  the  office  is  one  of  those. 

Besides,  as  the  day  of  election  is  altered,  there  can  be  now  no  holding  over  under 
the  old  charter,  for  that  only  empowers  him  to  do  it  from  Michaelmas-Day  ;  but  then 
what  right  has  he  to  hold  over  from  the  24th  of  September  till  that  time  1  I  am  of 
opinion  that  judgment  may  be  given  immediately. 

Per  Curiam,  judgment  for  the  King.  And  the  corporation  petitioned  for  a  new 
charter. 

(1)  Vide  Rex  v.  Roger  Philips,  1  Burr.  302,  this  doctrine  confirmed  and  explained 
by  Lord  Mansfield.    See  also  Cowp.  510. 

(a)  This  citation  seems  to  be  a  mistake,  as /wtes  v.  Boddiner  contains  no  such  point. 
The  case  alluded  to  appears  to  be  that  of  Janes  v.  Bodinham  cited  supra. 
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Taylor  vers.  Dobbins. 

Pasch.  6  Geo.  Rot.  183. 

If  the  note  be  of  the  defendant's  own  writing,  it  need  not  be  said  in  the  declaration 

that  he  signed  it. 

In  case  upon  a  promissory  note,  the  declaration  ran,  that  the  defendant  made  a 
note,  et  manu  sua  propria  scripsit.  Exception  was  taken,  that  since  the  statute  he 
should  have  said  that  the  defendant  signed  the  note,  but  the  Court  held  it  well 
enough,  because  laid  to  be  wrote  with  his  own  hand,  and  there  needs  no  subscription 
in  that  case,  for  it  is  sufficient  his  name  is  in  any  part  of  it.  I  J.  S.  promise  to  pay, 
is  as  good  as  I  promise  to  pay,  subscribed  J.  S.  (1). 

(1)  Vide  Elliot  v.  Cozvper,  post,  609. 

Mills  vers.  Bond. 

Trin.  6  Geo.  Rot.  382. 

Writ  returnable  out  of  terra  avoids  bail-bond  taken  on  it,  and  that  without  plea. 

Fort.  363,  S.  G. 

In  debt  on  a  bail-bond,  exception  was  taken,  that  the  original  process  appeared  to 
be  returnable  at  a  day  out  of  term.  Fazakerley  said,  they  should  have  pleaded  the 
Statute  of  Hen.  6.  But  the  Court  held  it  not  necessary,  this  being  a  void  process. 
And  the  plaintiff  prayed  leave  to  discontinue. 

[400]    Perry  vers.  Edwards. 

Pas.  6  Geo.  Rot.  83. 

A  covenant  to  save  harmless  against  all  persons,  extends  not  to  tortious  acts  (1),  secus 
where  it  is  particular  against  the  acts  of  a  particular  person. 

Error  e  C.  B.  in  an  action  of  covenant,  wherein  the  plaintiff  sets  forth  a  covenant, 
which  recites,  that  the  defendant  had  sold  a  certain  quantity  of  goods  to  her  testator, 
which  had  been  arrested  at  Archangel  by  one  Edward  Bell,  and  therefore  the 
defendant  covenants  to  save  him  harmless  from  any  costs  or  damages  relating  to 
such  seizure  :  and  then  assigns  for  breach,  that  the  said  Edward  Bell  having  arrested 
the  said  goods  prtetextu  of  a  debt  due  from  the  defendant  to  him,  touching  which 
arrest  the  testator  was  put  to  15001.  expence,  which  the  defendant  had  neglected 
to  pay. 

There  were  several  pleadings  in  the  cause,  which  are  now  out  of  the  case,  the 
question  turning  upon  the  declaration. 

To  which  Wearg  objected,  that  the  covenant  does  not  extend  to  tortious  acts,  for 
which  the  plaintiff  had  a  remedy  ;  and  therefore  the  title  of  Edward  Bell  ought  to 
have  been  set  forth,  4  Co.  80.  Vaugh.  118.  Cro.  Car.  443,  and  that  habens  legale 
titulum  is  not  enough.  2  Saund.  177.  1  Mod.  219.  2  Vent.  61.  Cro.  El.  828. 
All.  41.     Mar.  40.     Here  it  is  only  laid  pr;«textu,  which  is  not  so  much. 

Reeve  contra,  agreed  it  to  be  a  general  rule,  that  in  these  cases  the  plaintiff  must 
shew  a  title  in  the  disturber ;  but  then  it  extends  only  to  the  case  of  a  general 
covenant,  and  not  where  it  is  particular  against  the  acts  of  particular  persons,  for 
there  it  takes  in  even  tortious  acts.  Cro.  El.  212.  Hob.  35.  1  Roll.  Abr.  431. 
2  Lev.  37. 

Et  per  Curiam,  this  pretence  of  Bell's  being  recited  in  the  covenant,  shews  it  was 
meant  a  security  against  it  in  all  events  ;  and  though  it  should  bo  tortious,  yot  being 
particular,  it  comes  within  the  difference  that  has  been  well  taken. 

Adjournatur.  And  Hil.  sequen'  the  plaintiff  had  judgment,  the  defendant's  counsel 
declining  to  argue  it. 

(1)  Dudley  V.  Foliott,  3  Term  Rep.  584,  S.  P. 
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[401]     HiLLiER  versus  Frost. 

Scire  facias,  not  amendable. 

The  Court  at  the  Side  Bar  made  a  rule  to  amend  the  return  of  a  scire  facias  from 
die  Veneris  in  crastino  Sancti  Martini  to  die  Sabbiti,  Friday  being  the  Feast  of 
St.  Martin  ;  and  now  Ketelby  moved  to  discharge  it,  because  not  a  proper  motion 
for  the  Side  Bar ;  nor  can  the  Court  amend  the  writ,  but  the  proper  way  would 
be  to  quash  it.  I  was  counsel  in  maintenance  of  the  rule,  but  had  little  to  say 
for  it,  so  it  was  discharged  ;  and  I  moved  to  quash  the  writ,  which  was  ordered 
accordingly  (1). 

(1)  Grey  v.  Jeffersm,  post,  1165,  S.  P. 

Eex  versus  GwYN  Major'  de  Christ-Church. 

What  copies  of  corporate  acts  may  be  given  in  evidence. 

On  a  trial  at  Bar  the  question  was,  whether  A.  B.  at  the  time  he  did  a  corporate 
act,  was  an  out-burgess  or  not.  And  to  prove  he  was,  the  defendant,  who  had  a  rule 
for  copies  omnium  librorum  et  recordorum  burgi  pra)d',  produced  a  copy  of  a  letter 
fifty  years  old,  and  found  in  one  of  the  corporation  chests,  wherein  A.  B.  is  mentioned 
to  be  of  another  place  :  but  the  Court  refused  to  hear  it  read,  because  not  a  corporate 
act  within  the  rule,  so  that  a  copy  is  not  evidence,  but  the  original  ought  to  be 
produced  (1). 

(1)  The  principle  which  regulates  the  admission  of  copies  is  thus  stated  by  Lord 
Holt  C.J.  in  Lynche  v.  Clarke,  3  Salk.  154,  "  That  wherever  the  original  is  of  a 
publick  nature,  and  would  be  evidence  if  produced,  an  immediate  sworn  copy  thereof 
will  be  evidence."  Doug.  593  (3),  and  this  for  the  reason  given.  Gilb.  Law  of  Evid. 
3  ed.  48,  "  Because  since  these  matters  lie  for  the  public  satisfaction,  every  man  has 
a  right  to  their  evidence,  and  in  several  places  they  cannot  be  at  the  same  time." 
Vide  Bull.  L.  N.  P.  238,  247.  12  Vin.  Abr.  26,  97.  TiUard  v.  Shebbeare,  2  Wils.  366. 
Birt  V.  Barloiv,  Doug.  171.  Bex  v.  Lord  George  Gordon,  ib.  593.  A  copy  of  a  private 
instrument  may  be  given  in  evidence,  1st,  where  the  original  is  proved  to  have 
existed,  and  to  have  been  destroyed  by  tire  or  other  inevitable  accident.  Doctor 
Leyjield's  case,   10  Co.   926.      Underhill  v.   Durham,  Freem.   509.      Winne  v.  Lloyd, 

2  Vern.  603.  Thurloio  v.  Delahay,  Bull.  L.  N.  P.  254.  Fritckard  v.  Symmoiuis,  ib. 
Goodier  v.  Lake,  1  Atk.  446.  2d.  Where  it  is  in  the  power  of  the  adverse  party. 
Clayt.  15,  pi.  24.  Basset  v.  Basset,  1  Mod.  266.  Anm.  Ld.  Raym.  731.  Gilb.  Law 
of  Evid.  3  ed.  97.  So  where  it  is  proved  to  have  come  into  the  hands  of  a  relation 
from  whom  the  defendant  claims.  Barllet  v.  Gawler,  Bull.  L.  N.  P.  254.  3.  Where 
the  original  is  in  existence,  but  it  is  proved  that  neither  party  could  possibly  produce 
it.  Thus  the  copy  of  an  old  agreement,  the  original  being  in  the  Bodleian  Library, 
from  whence  the  Oxford  statutes  prohibit  its  going  out,  was  held  to  be  evidence. 
Dowries  v.  Mooreman,  Bunb.  189.  So  the  copy  of  a  will  remaining  in  Chancery  by 
order  of  the  Court.  Rex,  v.  Mlddlezoy,  Bull.  L.  N.  P.  258.  It  has  likewise  been 
determined,  that  with  respect  to  the  admissibility  of  copies  in  evidence,  there  is  no 
distinction  between  civil  and  criminal  cases.  The  Attorney  General  v.  Le  Mercliant, 
2  Term  Kep.  201  n.     Cates  qui  (am  v.  Winter,  3  Term  Rep.  306. 

Webb  versus  Thompson. 

Escape  warrant  superseded,  because  the  party  was  intitled  to  be  discharged  at 

the  time  of  the  escape. 

In  Michaelmas  6  Geo.  the  plaintiff  brought  his  action,  and  the  defendant  put  in 
bail,  and  in  Hilary  following  issue  was  joined,  and  notice  of  trial  given  and  counter- 
manded, and  the  defendant  was  the  same  term  surrendered  in  discharge  of  his  bail. 
He  lay  all  Easter  and  Trinity  term,  and  in  the  vacation  made  his  escape,  upon  which 
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the  beginning  of  this  term  an  escape  warrant  issued  against  him,  which  Short  now 
moved  to  supersede,  because  the  plaintiff  having  slept  three  terras,  the  defendant  was 
intitled  to  be  discharged  upon  common  bail.  I  opposed  this,  because  he  had  been 
guilty  of  an  escape,  and  therefore  intitled  to  no  favour,  but  he  ought  to  lie  till  he  has 
tried  it  by  proviso.  Et  per  Curiam,  he  is  not  indeed  proper  to  pray  a  favour,  but  it 
would  be  hard  he  should  lie  by  till  you  think  fit  to  try  the  cause  ;  for  it  is  not 
to  be  supposed  one  who  cannot  find  bail  should  be  able  to  bring  it  on  by  proviso. 
And  besides,  as  soon  as  he  is  taken  upon  the  escape  warrant,  he  will  be  intitled  to  his 
discharge  by  the  rules  of  the  Court ;  so  that  to  prevent  the  multiplying  vexation  and 
expence,  we  think  proper  to  supersede  the  warrant. 

[402]     Gynn  versus  Kirby. 

Attorney  ordered  to  pay  the  costs,  where  no  plaintiff  to  be  found. 

The  plaintiff's  attorney  was  summoned  before  Mr.  Justice  Fortescue  to  produce 
his  client ;  and  the  Judge  thereupon  made  an  order,  that  unless  he  was  produced  in 
a  month,  the  defendant  should  by  consent  be  at  liberty  to  sign  a  non  pros.(l).  He 
did  not  produce  him,  and  the  non  pros,  was  signed  :  and  upon  an  affidavit,  that  we 
could  find  no  such  man  as  the  plaintiff,  the  Court  on  my  motion  made  a  rule  upon 
the  attorney  to  pay  the  costs  ;  and  afterwards  upon  an  affidavit  that  they  were 
demanded  and  unpaid,  I  moved  for  an  attachment  against  him,  which  was  ordered 
accordingly. 

(1)  But  the  Court  will  not  compel  the  attorney  to  give  the  defendant  an  account 
of  the  plaintiff  if  the  application  is  not  made  soon  after  the  commencement  of  the 
action.  Shindler  and  Roberts,  Barnes  126.  Hooper  v.  Harcourt,  H.  Black,  534,  and 
vide  Bracehy  v.  Dalton,  post,  705. 

Between  the  Parishes  of  Barleycroft  and  Coleoverton  in  com'  Rutland. 

Where  a  certificate  man  is  sent  back,  there  needs  no  adjudication  of  his  not  gaining 
a  settlement  during  his  stay  ;  and  if  it  appears  the  certificate  was  legally  allowed, 
that  supplies  the  want  of  shewing  an  attestation. 

Order  of  removal  from  B.  to  C.  reciting  that  the  party  had  fifteen  years  since 
come  with  a  certificate  allowed  acoordiTig  to  the  Act  of  Parliament  from  C.  to  B.  and 
being  now  actually  chargeable,  they  seud  him  back  to  C. 

This  was  moved  to  be  quashed  :  1.  Because  they  do  not  say  that  during  the 
fifteen  years  he  gained  no  settlement  in  B.  for  a  certificate-man  may  gain  a  settle- 
ment as  well  as  any  other.  Sed  non  allocatur,  for  all  that  is  necessary  to  be  shewn 
is  the  certificate,  and  that  the  party  is  chargeable,  and  the  length  of  time  makes  no 
difference. 

Second  exception.  It  is  not  said  the  certificate  was  attested,  but  only  that  it 
was  allowed.  Sed  per  Curiam,  the  attestation  is  by  the  statute  made  previous  to  the 
allowance,  and  therefore  when  they  say  it  was  allowed  according  to  the  Act  of 
Parliament,  we  must  intend  it  was  attested,  for  otherwise  it  could  not  be  so  allowed. 
The  order  was  confirmed. 

Eeeve  versus  Trindal. 

Defendant  in  appeal  of  murder  cannot  be  bailed  after  conviction,  without  consent  of 
appellant.     Comyns  257,  S.  C.  but  a  different  point. 

On  the  trial  of  the  appeal  there  were  two  issues.  The  first  as  to  a  plea  in  abate- 
ment, where  the  defendant  pleaded  that  he  was  not  a  labourer  according  to  the 
addition  of  the  writ,  but  a  barber  chirurgeon  ;  which  was  found  with  the  defendant. 
The  second  was  upon  his  plea  over  to  the  felony  whore  the  jury  found  [403]  him 
guilty  of  the  murder.     And  what  would  be  the  consequence  upon  these  two  verdicts 
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was  a  point  to  have  been  argued  in  Court.  But  neither  side  bringing  it  on  for  near 
three  years,  the  defeiidant  now  moved  to  be  bailed,  and  the  appellant  said  he  did  not 
oppose  it.  Sed  per  Curiam,  we  cannot  do  it :  ho  is  convicted  of  murder,  and  there- 
fore we  cannot  bail  him,  unless  the  appellant  will  actually  consent ;  which  he  refusing 
to  do,  the  defendant  was  remanded. 

Gally  versus  Serjeant  Selby.     In  Canc. 

In  equity  the  mortgagor  presents  to  a  living.     S.  C.  Comyns  343. 

It  is  a  rule  in  equity,  that  though  in  the  case  of  a  mortgage  in  fee  the  legal  right 
of  presentation  is  vested  in  the  mortgagee  ;  yet  they  will  interrupt  that  presentation, 
and  compel  the  Ordinary  to  institute  the  clerk  of  the  mortgagor  any  time  before 
foreclosure  ;  it  not  being  any  part  of  the  profits  of  the  estate.     2  Vern.  401  (1). 

(1)  Attorney  General  v.  Hesketh,  2  Vern.  549.  Prec.  in  Chanc.  214,  S.  C.  Jory  v. 
Cox,  Prec.  in  Chanc.  71.  In  Kensey  v.  Langham,  Cas.  temp.  Talb.  144.  Gardiner 
v.  Griffith,  2  P.  Wms.  403.  Mackenzie  v.  Robinson,  3  Atk.  .5.59.  But  the  bill  against 
the  mortgagee  and  his  presentee  for  the  purpose  of  interrupting  the  presentation, 
must  be  brought  within  six  months,  in  the  same  manner  as  a  quare  impedit.  Gardiner 
V.  Griffith,  2  P.  Wms.  462.     Botiler  v.  Allingtm,  3  Atk.  458. 

Heath  versus  Percival.     In  Canc. 

A.  and  B.  agree  on  breaking  up  partnership,  that  the  joint  bonds  shall  be  paid  by  A. 
to  whom  an  allowance  is  made  for  the  purpose.  H.  an  obligee  of  such  a  bond, 
knowing  of  this,  agrees  with  A.  that  the  bond  shall  bear  an  increase  of  1  per  cent, 
interest.  Many  years  after  A.  having  failed,  H.  brings  his  bill  against  the  executor 
of  B.  to  compel  him  to  redeem  the  bond,  and  held  that  he  shall  recover.  1  Will. 
Kep.  682.     2  Eq.  Ca.  Abr.  167,  pi.  14,  630,  pi.  2,  S.  C. 

The  defendant's  testator  was  partner  with  Sir  Stephen  Evance  ;  and  upon  breaking 
up  the  partnership  it  was  agreed  between  them,  that  all  joint  bonds  by  them  entered 
into  should  be  discharged  by  Sir  Stephen  only ;  who  had  an  allowance  made  him  for 
that  purpose. 

The  plaintiff  was  a  bond  creditor  of  the  partners,  and  some  time  after  the  dis- 
solution of  the  partnership  applied  himself  to  Sir  Stephen  Evance  for  the  money  ; 
upon  which  they  two  came  to  an  agreement,  that  the  bond,  which  before  carried  51. 
per  cent,  should  for  the  future  stand  out  at  61.  per  cent,  and  some  interest  at  the  rate 
of  61.  per  cent,  was  paid  accordingly. 

Thus  it  stood  when  Sir  Stephen  Evance  broke,  against  whom  there  was  a  commis- 
sion of  bankruptcy,  and  the  plaintiff  came  in  and  had  his  dividend  ;  and  now  brings 
his  bill  against  the  defendant,  who  is  the  surviving  executor  of  the  other  partner,  to 
discover  assets,  and  compel  him  to  redeem  the  bond. 

The  defendant  by  his  answer  confesses  assets,  but  relies  on  the  notoriety  of  the 
dissolution  of  the  partnership,  and  the  agreement  as  to  bond  creditors,  of  which  the 
proofs  had  affected  the  plaintiff  with  notice,  and  that  his  coming  afterwards  to  an 
agreement  with  Sir  Stephen  Evance  to  let  the  bond  stand  out  on  the  advance  [404] 
of  11.  per  cent,  and  taking  his  dividend  on  the  commission,  were  a  strong  evidence 
of  the  plaintiff's  discharging  his  testator  ;  and  that  it  was  his  own  laches  not  to  take 
his  money.  Sir  Stephen  having  continued  to  pay  for  many  years  after  the  partnership 
expired. 

Lord  Chancellor.  Both  parties  being  now  before  the  Court,  and  no  dispute  as  to 
the  bond  or  assets  ;  I  think  proper  to  retain  the  bill,  without  sending  them  to  law. 
As  to  the  agreement  between  Sir  Stephen  Evance  and  the  defendant's  testator,  that 
was  res  inter  alios  acta,  which  ought  not  to  prejudice  the  plaintiff,  as  it  will  do  if  it 
be  of  any  avail,  because  it  tends  to  lessen  his  security.  I  do  not  think  the  subsequent 
agreement  for  11.  per  cent,  advance  has  altered  the  case,  for  the  other  partner  might 
notwithstanding  have  come  in  and  been  discharged  on  paying  the  principal  and 
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interest  at  51.  per  cent.  Neither  does  the  plaintiflfs  taking  a  dividend  prejudice  his 
right  at  all,  for  that  was  an  advantage  to  the  defendant,  by  lessening  the  debt, 
so  that  now  he  will  have  an  allowance  for  what  the  plaintiff  received  upon  the 
dividend  (1). 

Let  the  Master  take  an  account  of  what  is  due  for  principal  and  interest  at  the 
rate  of  51.  per  cent,  and  on  payment  of  that,  let  the  bond  be  delivered  up,  deducting 
the  money  already  received  upon  the  dividend. 

(1)  Vide  Jacomb  v.  Uanvood,  2  Ves.  265. 


Leighton  versus  Leighton.     Ibid. 

Perpetual  injunction  granted  after  two  trials  at  Bar.     1  Will.  Rep.  671. 
2  Bro.  Pari.  Ca.  217.     2  Eq.  Ca.  Abr.  523,  ca.  4,  S.  C. 

After  two  verdicts  on  trials  at  Bar  in  favour  of  the  plaintiff's  title  a  perpetual 
injunction  was  decreed,  according  to  the  case  of  Lord  Bath  v.  Sherwin  in  the  House  of 
Lords  (a);  which  practice  was  introduced  that  the  right  might  be  quieted  in  eject- 
ments, (where  at  law  the  party  is  always  at  liberty  to  bring  a  new  one)  as  it  was 
in  real  actions  were  the  verdict  was  final.  And  this  was  affirmed  in  the  House  of 
Lords  (1). 

N.B.  There  had  been  several  country  verdicts  to  the  contrary,  but  the  trials  at 
Bar  were  last. 

(a)  1  Bro.  Pari.  Ca.  266.     Prec.  in  Chanc.  261.     Gilb.  Eq.  Rep.  2,  S.  C. 
(1)  Barefoot  v.  Fry,  Bunb.  158,  S.  P. 


DoMiNus  Rex  versus  Drew. 

Habeas  corpus. 

Defendant  came  up  on  a  habeas  corpus  from  the  Savoy,  to  which  it  was  returned, 
that  for  several  years  last  past  the  African  Company  have  been  a  body  corporate,  and 
retained  the  defendant  in  their  service,  and  sent  him  to  the  Savoy,  to  be  provided 
with  necessaries,  till  he  should  embark  for  Africa,  et  hsec  est  causa,  &c.  The  Court 
discharged  the  defendant  for  the  insufficiency  of  the  return,  and  ordered  an  information 
against  the  colonel  who  listed  the  men,  and  the  keepers  of  the  Savoy. 


[405]     PouLTNEY  vers.  Holme.s. 

At  Nisi  Prius  in  Middlesex.     B.  R. 

[Adopted,  Baker  v.  Gostling,  1834,  1  Bing.  N.  C.  27.     Questioned,  Barrett  v.  Ralph, 
1845,  14  M.  &  W.  352.     Sustained,  Pollock  v.  Stacy,  1847,  9  Q.  B.  1035.] 

If  the  lessee  reserves  the  rent  to  himself  on  granting  over,  it  is  an  underlease,  and 
not  an  assignment,  though  he  parts  with  the  whole  term.     See  Lord  Raym.  99. 

The  defendant  having  a  term  for  years,  whereof  one  year  and  three  quarters  was 
to  come,  agrees  with  the  plaintiff,  that  he  should  have  the  premisses  for  the  remainder 
of  the  term,  paying  to  the  defendant  the  same  rent  as  was  reserved  upon  the  original 
lease.  The  plaintiff  took  possession,  and  now  brings  trespass  against  the  defendant 
for  re-entry. 

It  was  objected,  that  this  amounted  to  an  assignment  of  the  lease,  and  was  there- 
fore void  by  the  Statute  of  Frauds  and  Perjuries  («),  not  being  in  writing;  to  which 
we  who  were  for  the  plaintiff  answered,  that  it  must  be  taken  as  a  lease,  and  not  as 
an  assignment,  because  the  reservation  was  to  the  lessee,  and  not  to  the  original 
lessor  (1),  and  the  lessee  might  maintain  debt  for  rent  upon  it,  though  ho  could  not 
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distrain  for  want  of  a  reversion  ;  and  of  this  opinion  was  the  Chief  Justice,  and  my 
client  obtained  a  verdict. 

(a)  29  Car.  2,  c.  3,  §  1,  2,  3. 

(1)  This  reason  seems  overruled  in  Palmer  v.  Edwards,  B.  R.  E.  24  G-eo.  3. 
Doug.  186  n.  [t  59]  and  the  true  ground  of  the  present  case  given  by  Buller,  J. 
"  that  what  cannot  be  supported  as  an  assignment  shall  be  good  as  an  under-lease 
against  the  party  granting  it." 


DOMINUS  Eex  vers.  Pattlk.     Ibid. 

What  a  cottage  within  the  statute  31  Eliz.  c.  7  (1). 

The  defendant  being  owner  of  several  houses  in  St.  Catherine's,  let  the  rooms  out 
to  several  families :  and  for  this  was  indicted  on  the  statute  about  inmates ;  but  the 
Chief  Justice  ruled  it  not  a  case  within  the  statute,  for  the  house  was  not  a  cottage, 
and  all  the  new  buildings  about  town  would  be  liable  to  the  same  prosecution,  there 
not  being  four  acres  laid  to  any  of  them  :  and  he  held  further,  that  the  proviso  in  the 
statute  for  market  towns  would  take  in  this  case ;  for  in  this  respect,  as  far  as  the 
houses  are  contiguous  Wapping  is  part  of  the  town. 

(1)  See  this  stat.  repealed  15  Geo.  3,  c.  32. 


Campion  vers.  Nicholas.    Ibid. 

The  Admiralty  law  for  wages  may  be  superseded  by  a  special  agreement. 

The  cargo  of  the  ship  was  lost  by  the  capture  of  a  Swedish  privateer,  who  carried 
her  into  Gottenburgh  :  the  master  staid  there  three  months,  to  refit  the  ship,  and 
take  in  new  lading ;  and  to  prevent  the  seamen  from  going  away,  he  agreed  to  pay 
them  so  much  per  month  whilst  they  staid  there  :  and  in  an  action  for  this,  the  master 
would  have  discharged  himself,  on  the  rule  that  freight  is  the  mother  of  wages, 
and  that  none  are  [406]  ever  paid  while  the  ship  is  lading  and  unlading;  which  the 
Chief  Justice  agreed  to  be  the  general  doctrine  :  but  he  held  it  not  sufficient  to 
controul  a  special  agreement,  as  there  was  in  this  case,  and  where  too  there  was 
so  long  a  stay  at  Gottenburgh  (1). 

(1)  Vide  Yates  v.  Hall,  1  Term  Rep.  73.  Where  a  ship  being  taken,  a  promise  to 
pay  monthly  wages  to  one  of  the  sailors  by  the  captain  to  induce  him  to  become  an 
hostage  was  held  binding  on  the  owners,  although  they  had  abandoned  the  ship  and 
cargo.     Buller  J.  contra. 


Teshmaker  vers.  Hundred  de  Edmington  in  Com'  Middlesex. 

At  Nisi  Prius  coram  King  C.  J.  de  C.  B. 

If  party  is  robbed  on  a  Sunday  going  to  church,  the  hundred  is  liable. 
S.  C.  Comyns  345,  more  full. 

The  plaintiff  lived  a  mile  from  the  church,  and  going  thither  with  his  lady  in  his 
coach  upon  a  Sunday,  was  robbed  ;  and  brought  his  action  against  the  hundred,  and 
recovered  ;  for  the  statute  extends  only  to  the  case  of  travelling  :  but  the  Chief  Justice 
said,  if  they  had  been  going  to  make  visits,  it  might  have  been  otherwise  (1). 

(1)  This  case  arose  upon  the  construction  of  29  Car.  2,  c.  7,  which  enacts,  that  if 
any  travelling  on  the  Lord's  Day  be  robbed,  the  hundred  shall  not  be  charged  for  the 
robbery,  &c.  and  being  afterwards  moved  in  C.  B.  the  other  Judges  agreed  in  opinion 
with  the  Chief  Justice.     Com.  346. 
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Dutch  vers.  Warren. 

At  Guildhall,  coram  Pratt,  C.J. 

On  a  contract  for  stock,  the  party  who  has  the  difference  in  his  hands  is  receiver 
of  so  much  to  the  other's  use.     Sel.  Gas.  Evid.  66. 

Gase  for  money  had  and  received  to  the  plaintiff's  use.  The  case  was,  the  plaintiff 
paid  money  on  a  promise  to  transfer  stock  at  a  future  day,  which  not  being  done 
the  plaintiff  brought  this  action.  At  the  trial  the  doubt  was,  whether  the  plaintiff 
had  brought  a  proper  action,  because  at  the  time  this  money  was  paid,  the  plaintiff 
never  intended  to  have  it  again  ;  and  the  promise  to  transfer  the  stock  was  a  sufficient 
consideration  for  his  parting  with  the  money.  The  Chief  Justice  directed,  the  Court 
should  be  moved  ;  and  they  were  all  of  opinion,  that  the  action  was  well  brought ; 
not  for  the  whole  money  paid,  but  the  damages  in  not  transferring  the  stock  at  that 
time,  which  was  a  loss  to  the  plaintiff,  and  an  advantage  to  the  defendant,  who  was 
receiver  of  the  difference  money  to  the  use  of  the  plaintiff  (1). 

(1)  See  this  case  more  accurately  reported  by  Lord  Mansfield  C.J.  2  Burr.  1011. 
The  action  for  money  had  and  received  is  governed  entirely  by  principles  of  equity, 
both  in  its  form  and  substance.  By  its  form  the  plaintiff  enjoys  the  advantage  of 
being  relieved  from  the  necessity  of  stating  the  special  circumstances  upon  which  his 
claim  is  founded.  But  the  Court  takes  care  that  this  generality  of  the  count  shall 
never  be  turned  to  the  prejudice  of  the  defendant.  It  will  not  lie  therefore  where  it 
would  throw  the  burthen  of  special  pleading  from  the  plaintiff  upon  the  defendant,  or 
where  it  would  subject  him  to  unceitainty  as  to  the  point  to  which  he  should  direct 
his  defence  ;  or  where  it  would  trench  upon  established  forms,  or  otherwise  produce 
inconvenience  upon  principles  of  legal  policy.  Thus  it  will  not  lie  where  a  right  of 
common  must  be  tried  by  it.  Liwlon  v.  Hooper,  Cowp.  414,  or  the  warranty  of  an 
horse.  Power  v.  Wells,  ib.  818.  Or  the  rights  of  a  third  person  to  a  quit  rent.  Sadler 
V.  Eoans,  4  Burr.  1984.  Bull.  L.  N.  P.  133,  or  to  tithes.  Stapkfield  v.  Yewd,  Trin. 
27  Geo.  2,  cor.  Lee,  C.J.  Bull.  L.  N.  P.  But  the  Courts  have  gone  further,  for  even 
where  the  plaintiff  would,  in  general,  be  entitled  to  recover  his  demand  upon  that 
count,  yet  he  shall  not  be  permitted  to  do  so  if  the  defendant  is  warranted  in  con- 
ceiving that  he  came  to  trial  upon  another  ground,  and  the  former  has  not  given 
notice  that  he  meant  to  rely  upon  it.  Li  Mortimer  v.  Stevens,  Cowp.  807.  Longchamp 
V.  Kenny,  Doug.  138.  Towers  v.  Barret,  1  Term  Rep.  134.  The  substance  and  prin- 
ciple of  the  action  is,  that  the  defendant  having  received  a  sum  of  money  belonging 
to  the  plaintiff,  which  he  ought,  by  the  ties  of  justice  and  equity,  to  refund,  if  he  has 
not  made  an  express  promise  to  the  purpose,  the  law  implies  one  from  him  to  do  so. 
The  consideration  upon  which  this  promise  is  implied  must  either  be  money  actually 
received,  or  something  which  has  been  converted  by  the  defendant  into  money. 
Nightingale  v.  Devisme,  5  Burr.  2582.  2  Black.  Rep.  684,  S.  C.  Israel  v.  Douglass, 
2  H.  Black.  239.  Leery  v.  Goodeson,  4  Term  Rep.  687,  and  see  the  distinction  taken 
ib.  between  that  case  and  Longchamp  v.  Kenny,  Dougl.  23,  per  Lord  Kenyon,  Gh.J. 
To  this  consideration  the  plaintiff  must  make  out  an  equitable  title.  He  cannot 
therefore  recover  more  than  the  sum  he  has  paid,  and  he  shall  obtain  only  the  differ- 
ence between  the  whole,  and  such  part  of  it  as  the  defendant  is  entitled  in  conscience 
to  retain.  Per  Lord  Mansfield,  2  Burr.  1011.  Dale  v.  Sollet,  4  Burr.  2133.  Neither 
can  he  recover  an  exorbitant  or  unjust  demand  under  it.  Plumb  v.  Carter,  Cowp.  116. 
Jeston  V.  Brookes,  ib.  723.  Stotcsbury  v.  Smith,  2  Burr.  924.  The  defendant  has  received 
this  consideration  in  one  of  the  three  following  ways  first,  without  any  agreement 
between  him  and  the  plaintiff  to  do  something  in  return  for  it.  Under  this  head  the 
following  cases  in  which  this  action  has  been  held  to  lie  may  be  arranged.  Where  it 
is  brought  to  recover  back  money  received  by  virtue  of  the  judgment  of  an  Inferior 
Court,  which  has  no  power  to  hear  the  equitable  defence  of  the  payer.  Moses  v. 
Macferlan,  2  Burr.  100-5.  Or  in  consequence  of  fraud  or  imposition,  ib.  1012.  Thomas 
V.  JVhip,  Bull.  N.  P.  130.  Sel.  Gas.  of  Evi.  21.  Burrough  v.  Skinner,  5  Burr.  2G39. 
Or  through  mistake,  Tomkingy.  Bernet,  1  Salk.  22.  Farmer  v.  Arundell,  2  Black.  Rep. 
824.     Buller  v.  Harrison,  Cowp.  565.     Bize  v.  Dickason,  1  Term  Rep.  285.     Or  in 
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pursuance  of  a  void  authority.  Whether  judicial  or  otherwise.  Sir  R.  Newdigate  v. 
Davy,  1  Ld.  Raym.  7-12.  Hall  v.  Campbell,  Cowp.  20-4.  Stevenson  v.  Mortimer,  ib.  805. 
Kitchen  et  AV  Assignees  v.  Campbell,  Bull.  L.  N.  P.  131.  3  Wils.  304.  2  Black.  Rep. 
827,  S.C.  Fel(hamv.Terry,B.  R.E.  13  Geo.  2.  Bull.  L.  N.  P.  131.  Cowp.  419,  S.  C. 
Clarke  v.  Shee,  Cowp.  197.  Robinson  v.  Eaton,  1  Term  Rep.  .59.  King  v.  Leith,  2  Term 
Rep.  141.  Arris  v.  Stukely,  2  Mod.  260.  Howard  v.  IFood,  2  Show.  23.  Hasser  v. 
Wallis,  1  Salk.  28.  11  Mod.  147,  S.  C.  Hunter  v.  Potts,  4  Term  Rep.  182.  Sill  v. 
Worswick,  1  H.  Black.  665.  Sed  vide  Mead  v.  Death,  1  Ld.  Raym.  742.  Or  by 
extortion  or  oppression.  Astley  v.  Reynolds,  post,  915.  Irving  v.  Wilson.,  4  Term  Rep. 
487.  Or  secondly,  he  has  received  it  in  consequence  of  an  agreement  to  do  something 
illegal,  or  contraiy  to  the  policy  of  a  particular  law  :  but  here  this  distinction  is  to 
be  taken  ;  that  though  it  is  in  general  necessary  that  the  plaintiff  to  entitle  himself 
to  succeed,  should  make  out  a  pure  and  equitable  title,  and  notwithstanding  there  is 
in  all  these  cases  a  degree  of  delinquency  on  the  side  of  the  payer,  yet  where  either 
from  principles  of  policy  to  prevent  the  commission  of  crimes,  or  the  evasion  of  a 
statute  ;  or  where,  from  the  situation  of  the  parties,  the  law  considers  the  plaintiff  as 
liable  to  oppression,  and  has  made  the  agreement  void  for  his  protection,  there  he 
may  recover.  Thus  money  given  by  a  prisoner  to  be  distiibuted  in  bribes  for  his 
acquittal,  may  be  recovered,  though  distributed.  Wilkinson  v.  Kitchin,  1  Lord  Raym.  89. 
Per  Lord  Thurlow  C.  in  Neville  v.  Wilkinson,  I  Bro.  Chan.  Ca.  547.  So  if  given  to 
sign  a  bankrupt's  certilicate,  whether  given  by  himself,  a  relation  or  friend.  Jones  v. 
Barkley,  Doug.  695,  n.  [3].  Smith  v.  Bromley,  ib.  696.  Cockshott  v.  Bennet,  2  Term 
Rep.  763.  Nerot  v.  Wallace,  3  Term  Rep.  17.  So  if  paid  for  an  insurance  in  the 
lottery,  Jaqnes  v.  Golightly,  2  Black.  Rep.  1073.  Clark  v.  Shee,  Cowp.  197.  Browning 
v.  Morris,  ib.  790.  Jaques  v.  Withy,  H.  Black.  Rep.  65.  But  on  the  other  hand  where 
the  law  considers  the  contracting  parties  as  equal  delinquents,  or  that  it  is  contrary 
to  the  principle  of  policy  already  stated,  that  the  payer  shall  receive  back  his  money, 
then  he  shall  not  be  permitted  to  recover.  The  defendant  therefore  keeps  the  money, 
not  because  he  is  intitled  in  conscience  to  retain,  but  because  the  plaintiff  cannot 
make  out  a  conscientious  claim  to  recover.  Tomkins  v.  Bernet,  Salk.  22.  Browning  v. 
Morris,  ut  supra.  Webb  v.  Bishop  cor.  Reynolds  C.  B.  Bull.  L.  N.  P.  132.  Lowry  v. 
Bourdieu,  Doug.  468.  Andree  v.  Fletcher,  3  Term  Rep.  266.  Or  thirdly,  he  has 
received  it  upon  an  agreement  to  do  something  in  itself  legal,  but  either  from  the 
things  having  previously  happened,  or  some  other  circumstance  which  renders  the 
agreement  a  nullity  from  the  beginning  the  party  becomes  intitled  to  recover  his 
consideration.  Stevenson  v.  Snow,  3  Burr.  1237.  Martin  v.  Sitwell,  Show.  136.  Shove 
V.  Webb,  1  Term  Rep.  732.  Or  else  the  defendant  by  a  refusal  to  e.xecute,  or  by  a 
complete  and  selfevident  inability  to  perform,  or  by  a  fraudulent  execution  he  has 
given  the  plaintiff  an  option  to  disaffirm  the  contract,  and  recover  the  consideration 
he  has  paid  for  it  in  the  same  manner  as  if  it  had  never  e.xisted.  This  was  permitted 
perhaps  upon  the  principle  that  the  defendant  having,  by  his  fraud,  shewn  that  he 
had  originally  no  intention  of  entering  into  a  fair  agreement,  it  would  be  extremely 
hard  not  to  give  the  plaintiff  a  right  to  annul  or  confirm  it,  as  should  appear  to  him 
most  for  his  own  convenience.  Vide  Dutch  v.  Warren,  supra.  Anon,  post,  407.  Anon. 
Bull.  L.  N.  P.  131.  Sel.  Cas.  of  Evid.  69,  70.  Towers  v.  Barret,  1  Term  Rep.  133. 
But  then  the  contract  must  be  totally  rescinded,  and  appear  unexecuted  in  every  part 
at  the  time  of  bringing  the  action  ;  since  otherwise,  the  contract  is  affirmed  by  the 
plaintift"s  having  received  part  of  that  equivalent  for  which  he  paid  his  consideration, 
and  it  is  then  reduced  to  a  mere  question  of  damages  proportionate  to  the  extent  to 
which  it  remains  unperformed.  Vide  Weston  v.  Downes,  Doug.  23,  and  see  the  dis- 
tinctions taken  in  Towers  v.  Barret,  ut  supra,  and  in  Fielder  v.  Starkin,  1  H.  Black.  19. 
As  the  plaintiff  must  make  out  an  equitable  title  to  recover,  so  the  defendant  may 
repel  it  by  any  circumstances  which  will,  in  equity,  constitute  a  defence.  As  that  he 
is  intitled  to  retain  it  in  conscience,  though  he  could  not  recover  it  in  law.  See  the 
instances  put  in  Moses  v.  Macferlan,  2  Burr.  1012.  Farmer  v.  Arundell,  2  Black.  Rep. 
824.  Munt  v.  Stokes,  4  Term  Rep.  561.  So  also  if  he  has  received  it  in  right  of  a 
third  person  to  whom  he  has  paid  it  over,  not  having  had  notice  of  the  plaintift''s 
equity.  Pond  v.  Underwood,  2  Ld.  Raym.  1210.  Jacobs  v.  Allen,  Salk.  27,  contra. 
Sadler  v.  Evans,  4  Burr.  1984.     Whitbread  v.  Brooksbank,  Cowp.  69.     Hall  v.  Campbell, 
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ib.  205.  Stratum  v.  Rastal,  2  Term  Rep.  366.  Cottmi  v.  Thurland,  5  Term  Rep.  405. 
Allen  V.  Dundas,  3  Term  Rep.  125.  See  also  Hasser  v.  IVallis,  Salk.  28.  Uussey  v. 
Fidal,  12  Mod.  324. 

Hawkins  versus  Pkrkins. 

At  Guildhall  coram  Pratt  C.J. 

Where  bail  are  obliged  to  give  evidence  and  where  not. 

Case  upon  a  note.  The  plaintiff  called  one  of  the  defendant's  bail  to  prove  the 
hand ;  and  whether  he  was  bound  to  give  evidence  was  the  question.  The  Chief 
Justice  said,  if  he  was  a  subscribing  witness,  he  would  oblige  him(l)  but  otherwise 
he  would  leave  him  to  his  liberty. 

(1)  S.  P.  In  the  case  of  an  attorney  for  the  defendant.    Doe  v.  Andrews,  Cowp.  845. 

[407]    Anonymous. 

Coram  King  C.J.  at  Guildhall. 

Where  money  is  paid,  and  the  thing  contracted  for  not  delivered,  it  is  money 

received  to  his  use. 

A  man  paid  money  on  a  contract  for  the  old  stock  of  a  company,  and  the  party 
gave  him  so  many  shares  in  the  additional  stock.  Upon  this  the  other  brings  his 
action  for  the  money,  as  so  much  money  had  and  received  to  his  use.  And  the  Chief 
Justice  held,  it  well  lay,  because  the  thing  contracted  for  was  not  delivered  :  he  said 
it  would  have  been  otherwise,  if  the  thing  contracted  for  had  been  delivered,  though 
to  a  less  value  (1). 

(1)  Vide  Dutch  v.  Warren,  ante,  406.     Towers  v.  Barret,  1  Term  Rep.  133. 

Anonymous.     In  Canc. 

Marriage  portion  a  revocation  of  a  devise. 

A.  makes  his  will,  and  devises  3001.  to  his  daughter,  provided  she  married  with 
the  consent  of  her  mother,  otherwise  only  2001.  After  this  in  his  own  life  he  marries 
her  and  gave  2001.  with  her.  And  this  was  held  a  revocation  of  the  devise,  so  as  to 
deprive  her  of  the  other  1001.(1). 

(1)  Vide  Scotton  v.  Scottan,  ante,  235,  and  the  eases  cited  in  the  note. 

Rex  vers.  Major'  et  Jurat'  de  Dover. 

How  many  days  there  ought  to  be  between  the  teste  and  return  of  a  mandamus 
Vide  Salk.  434,  contra,  but  the  rule  of  that  case  was  produced,  and  it  appeared  to 
be  fourteen  and  not  fifteen,  as  expressed  in  the  report.  It  had  indeed  the  words 
ad  minus,  but  yet  held,  one  should  be  inclusive  and  the  other  exclusive. 

Mandamus  teste  14th  of  November,  returnable  28th,  was  moved  to  be  superseded, 
for  want  of  fifteen  days  between  the  teste  and  return  :  upon  this  the  practice  was 
inquired  into,  and  agreed  to  be,  and  settled  accordingly,  that  where  the  party  lives 
forty  miles  from  London,  there  must  be  fourteen  days,  otherwise  only  eight  days,  and 
that  one  is  to  be  taken  inclusive  and  the  other  exclusive;  so  that  a  writ  teste  14th 
may  be  returnable  the  28th. 

Williams  vers.  Fowler. 

Mich.  6  Geo.  Rot.  113. 

Plea  by  an  administrator  that  his  intestate  was  indebted  to  A.  for  goods  sold  and 
delivered,  who  impleaded  him  in  a  plea  of  debt  for  money  lent,  and  obtained  judg- 
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ment,  and  that  he  hath  not  assets  ultra,  is  well  enough  ;  for  he  need  not  have  set 
forth  the  consideration  of  the  judgment;  and  if  it  were  an  erroneous  judgment, 
still  it  would  be  a  bar,  for  all  that  the  Court  has  to  look  to  is  that  it  is  not 
fraudulent. 

Error  of  a  judgment  in  C.  B.  in  an  action  upon  the  case  against  the  defendant  as 
administrator  of  J.  S.  for  work  and  labour  done  in  the  intestate's  time  :  the  defendant 
[408]  pleads,  that[the  intestate|iii  his  life  was  indebted  to  A.  B.  in  211.  for  goods  sold  and 
delivered,  and  neglecting  to  pay  in  his  life,  the  said  A.  B.  Michaelmas  5  Geo.  impleaded 
the  defendant  as  administrator  in  placito  debiti  super  mutual',  taliterque  processum 
fuit,  that  judgment  was  given  for  the  plaintiff.  Then  he  pleads  another  judgment 
for  a  debt  of  the  same  nature,  and  recovered  in  the  same  manner ;  and  a  third  which 
was  for  money  lent ;  and  a  fourth  like  the  two  first.  Then  he  avers  that  all  these 
were  for  good  and  just  debts,  and  that  he  has  administred  all  the  goods  to  100s.  which 
are  liable  to  these  judgments.     And  hath  not  assets  ultra. 

Demurrer  inde  et  jud'  pro  defendente,  after  two  solemn  arguments  in  C.  B.  ubi 
intratur,  Hil.  5  Geo.  Kot.  1587,  and  error  brought  in  this  Court. 

Reeve  pro  quer'.  Though  the  debts  are  averred  to  be  true,  yet  being  recovered  in 
improper  actions,  they  can  be  no  bar  to  us.  The  debts  are  still  subsisting  as  debts 
upon  simple  contract,  and  so  are  not  pleadable  to  us.  The  administrator  if  he  should 
be  sued  in  an  action  for  goods  sold  and  delivered,  could  never  plead  these  judgments 
(which  are  in  actions  of  debt)  in  bar.  In  1  Vent.  198,  assumpsit  against  an  [executor, 
he  pleads  four  judgments,  one  whereof  was  in  an  action  of  debt  for  a  principal  sum 
and  interest  borrowed  by  the  testator;  and  on  demurrer  it  was  adjudged  for  the 
plaintiff,  because  no  action  of  debt  lay  for  interest :  and  though  the  defendant  had 
not  taken  advantage  of  it  by  plea,  it  was  said  no  admission  of  his  could  prejudice  the 
other  creditors.  In  the  present  case,  if  the  defendant  had  made  a  proper  defence, 
the  plaintiffs  could  never  have  recovered  in  those  actions. 

Wearg  contra.  That  phrase  placitura  debiti  sur  mutuat',  is  not  confined  to  money 
lent  only,  as  placitum  debiti  generally  is  ;  for  that  is  the  known  description  of  an 
action  of  debt,  but  this  is  not.  When  I  deliver  goods  and  am  not  paid,  I  may  properly 
be  said  to  be  a  lender  of  the  money  which  I  trust.  Suppose  the  seller  lends  the  buyer 
the  money  with  one  hand,  and  receives  it  with  the  other ;  surely  that  will  not  deprive 
him  of  his  action  for  money  lent.  It  may  be  there  were  in  the  declarations  proper 
counts  added  to  reach  these  demands. 

But  if  mutuat'  be  inconsistent,  you  will  reject  it,  as  you  do  an  inconsistent  postea 
under  a  scilicet.  In  this  case  we  have  done  more  than  we  needed,  for  there  was  no 
occasion  to  aver  the  recovery  pro  vero  et  justo  debito,  or  even  to  have  shewn  how  it 
accrued.  1  Lev.  200.  Lutw.  662.  The  plaintiff  might  have  replied,  [409]  there  was 
nothing  due,  and  was  not  driven  to  his  demurrer.  Jones  Sir  William  91,  92.  The 
case  in  Vent,  is  not  at  all  applicable,  for  there  was  no  debt  which  would  be  a  lien 
upon  the  executor,  but  here  there  is  a  real  debt. 

One  of  these  judgments  is  out  of  the  exception,  the  debt  being  for  money  lent,  and 
properly  recovered,  and  that  covers  all  the  assets,  and  destroys  the  plaintiff's  action  ; 
for  he  must  avoid  so  many  of  the  judgments,  as  that  it  will  appear  there  are  assets, 
according  to  the  case  of  Bee  v.  Edgeconih  in  Vaugh.  But  here  according  to  his  own 
reckoning  he  has  avoided  but  three,  and  the  fourth,  which  is  for  more  than  the  assets, 
remains  unimpeached. 

It  was  argued  a  second  time  by  Serjeant  Comyns  for  the  plaintiff,  and  Serjeant 
Miller  for  the  defendant. 

Serjeant  Comyns.  On  a  special  plene  administravit  (as  this  is)  the  executor  must 
bar  us  by  good  judgments,  and  not  by  such  as  are  erroneous.  8  Co.  133.  3  Lev.  141. 
9  Co.  108,  110  b.  Salk.  312.  Indeed  it  is  otherwise  in  cases  where  the  administrator 
might  have  pleaded  it  in  abatement,  but  this  is  not  a  matter  avoidable  by  plea,  it 
appearing  upon  the  face  of  the  record.  An  action  of  debt  it  is  true  will  lie  upon 
an  executory  promise,  but  then  the  party  must  declare  according  to  the  truth. 

Suppose  in  an  action  for  money  lent  the  parties  had  gone  to  issue,  and  on  the  trial 
it  had  appeared,  that  the  same  demand  was  the  price  of  goods  sold  and  delivered,  no 
doubt  but  in  that  case  the  plaintiff  would  have  been  nonsuit :  and  here  it  will  be  the 
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same  thing,  since  that  which  would  have  turned  him  round  upon  the  evidence,  appears 
now  upon  the  record. 

There  may  be  a  great  deal  of  fraud  in  allowing  this  practice,  for  these  judgments 
are  entered  up  immediately,  pendente  lite  of  another  person,  when  if  they  were  to  go 
on  in  the  ordinary  way  by  writ  of  inquiry,  that  other  person  perhaps  might  have  got 
judgment  first.  And  if  these  judgments  are  erroneous,  then  the  executor  has  the 
benefit  of  them  in  covering  so  much  assets,  and  may  get  rid  of  them  afterwards,  when 
he  has  served  his  turn. 

Serjeant  Miller  contra.  This  is  at  most  but  an  improper  action,  and  the  whole 
record  not  being  set  forth,  you  will  intend  there  was  another  count  proper  to  take  in 
the  demand.  In  these  cases  the  true  point  is,  whether  there  be  a  just  debt  or  not. 
Lutw.  662.  1  Sid.  230.  1  Keb.  808.  Vaugh.  94.  1  Sid.  333.  An  erroneous  judg- 
ment is  pleadable,  till  reversed.     Cro.  El.  471.     Sir  W.  Jones  91. 

[410]  C.  J.  Both  sides  have  gone  upon  begging  a  question,  for  which  I  think  there 
is  no  foundation;  which  is,  that  these  judgments  are  erroneous.  For  consider,  though 
the  recital  of  them  is,  that  the  defendant  was  indebted  for  goods,  and  impleaded  in  a 
mutuatus,  yet  that  is  niore  than  will  appear  upon  the  record  of  those  judgments,  which 
are  only  common  mutuatus's.  The  most  that  the  special  setting  them  out  amounts 
to  is,  to  shew  there  was  a  precedent  debt,  and  that  the  judgments  were  not  fraudulent ; 
and  this  is  more  than  the  pleader  needed  have  done,  for  he  might  have  relied  upon  it, 
that  there  were  such  judgments,  without  shewing  the  consideration  of  them,  the  want 
of  which  should  come  of  the  other  side,  and  be  taken  advantage  of  in  an  issue  upon 
the  fraud.  Here  the  executor  has  done  more  than  he  was  obliged  to  do ;  he  has 
shewn  that  there  were  such  judgments,  and  lest  you  should  think  these  were  demands 
set  up  on  purpose  to  cover  the  assets,  he  tells  you  further  that  there  was  a  fair  and 
honest  debt  recovered  by  them.  I  think  the  judgment  ought  to  be  affirmed.  To 
which  Powys  and  Fortescue  Justices  agreed.  Et  per  Eyre  J.  There  is  no  incon- 
venience in  letting  executors  confess  judgments,  for  if  there  be  a  precedent  debt,  all 
is  fair ;  if  none,  the  party  will  have  them  upon  the  fraud.  I  think  this  a  good 
judgment;  though  if  it  were  erroneous,  it  might  be  a  bar,  for  all  we  have  to  look 
to  is  to  see  it  is  not  fraudulent.  Where  interest  is  damages,  debt  will  not  lie,  but  it  is 
otherwise  where  a  stated  interest  is  fixed  at  a  stated  rate.  The  judgment  of  C.  B. 
was  affirmed. 


[411]    Hilary  Term,  7  Georgii  Eegis.    In  B.  R. 

Sir  John  Pratt,  Knt.,  Lord  Chief  Justice.  Sir  Littleton  Powys,  Knt.,  Sir  Robert 
Eyre,  Knt.,  Sir  John  Fortescue  Aland,  Knt.,  Justices.  Sir  Robert  Raymond,  Knt., 
Attorney  General.     Sir  Philip  Yorke,  Knt.  Solicitor  General. 

DoMiNUS  Rex  vers.  Inhabitantes  de  Bicham. 

Executing  the  office  of  collector  of  the  duties  on  births  and  burials,  gives  a  settlement. 
Fortesc.  304.     Foley  133.     Bott.  by  Const,  2  vol.  284,  pi.  292,  S.  C. 

The  sessions  setting  out  the  fact  specially,  adjudge  the  settlement  of  a  poor  person 
to  be  at  Bicham,  because  when  he  lived  in  that  parish  he  executed  the  office  of 
collector  of  the  duties  given  by  the  6  &  7  \V.  3,  c.  6,  on  births  and  burials. 

Serjeant  Darnall  moved  to  quash  it,  because  this  was  not  a  parish  office,  and  it 
would  be  giving  the  commissioners  (who  are  to  appoint  the  collectors)  a  power 
to  bring  what  charge  they  would  upon  the  parish  :  besides,  it  was  not  stated  in  the 
order,  that  this  was  an  annual  office,  as  it  must  be  to  give  a  settlement  within  the 
express  words  of  3  &  4  W.  &  M.  c.  11. 

Reeve  contra,  cited  the  case,  Hil.  9  Ann.  between  The  Parishes  of  St.  Mary  and  Si. 
Lawrence  in  Reading,*  where  it  was  held  that  the  execution  of  the  office  of  warden  over 
all  the  parishes  in  the  town  of  Reading  (which  office  was  in  the  nature  of  that  of  a 
tithingman)  gave  him  a  settlement  in  that  parish  where  he  lived. 

[412]  Et  per  Curiam,  the  reason  why  the  executing  offices  gives  a  settlement 
without  notice  is,  because  of  the  notoriety  of  the  thing,  of  which  the  Parliament 


1  STRANGE,  413.  HILARY    TERM,  7    GEO.  603 

thought  it  impossible  but  the  parish  should  have  notice :  can  any  thing  be  more 
notorious  than  this,  which  is  to  collect  a  duty  from  house  to  house?  We  cannot 
suppose  a  fraud  in  the  commissioners,  that  they  would  appoint  a  person  of  no  substance 
to  be  collector,  only  to  bring  a  charge  upon  the  parish.  It  needs  not  be  a  parish 
office,  but  a  publick  annual  office  in  the  parish  (I).  And  as  to  its  not  being  said  that 
this  man  executed  it  for  a  year,  we  must  take  it  he  did  so,  because  it  appears  on 
looking  into  the  statute  that  the  power  given  the  commissioners  is  to  appoint  a  person 
who  shall  be  collector  of  the  duties  for  a  year,  and  then  give  in  his  accounts.  It  has 
been  held  a  settlement  in  the  case  of  the  land-tax  (2),  and  why  not  in  thisi  The  order 
was  confirmed. 

*  1  Sess.  Ca.  p.  2,  No.  2.     Cas.  of  Sett,  and  Rem.  3,  pi.  4.     Fortesc.  310. 

(1)  This  exception  in  3  &  4  Will.  &  Mar.  c.  11,  sect.  6,  has  always  been  construed 
liberally,  as  being  an  enabling  clause.  It  has  been  held  to  extend  therefore  to  any 
publick  office  or  charge  in  which  the  interest  of  the  holder  is  for  a  longer  term  than 
a  year.  Gation  v.  Milwich,  Fort.  239.  So  also  to  one  which  may  be  executed  in  part 
of  a  parish,  though  it  extends  not  through  the  whole  of  it.  Hex  v.  Fittleworth,  Burr. 
S.  C.  240.  So  likewise  if  it  extends  beyond  it.  Rex  v.  St.  Maurice  in  Winchester, 
Burr.  S.  C.  27.     Bott  by  Const,  285,  pi.  296,  S.  C.     Rex  v.  Liverpool,  3  Term  Rep.  118. 

(2)  Rex  V.  Hammond,  2  Bott  by  Const,  283,  pi.  291. 


Shepherd  vers.  Shorthose. 

Mich.  7  Geo.  Rot.  83. 

If  the  probate  be  lost,  the  executor  may  declare  on  an  exemplification  of  it. 

Case  by  the  executors  of  the  assignee  of  commissioners  of  bankrupt  for  goods  sold 
and  delivered  by  the  bankrupt :  the  defendant  prays  oyer  of  the  letters  testamentary, 
which  are  set  out,  and  then  demurs.  And  Strange  for  the  defendant  objected,  that 
the  declaration  was  of  Trinity  terra,  when  the  executor  says  that  he  brings  into  Court 
the  letters  testamentary,  by  which,  says  he,  satis  liquet  to  the  Court  that  I  am  executor 
of  the  will,  et  inde  habere  execution',  &c.  Whereas  upon  oyer  it  appears  that  the 
instrument  produced  under  seal  of  the  Ordinary  does  not  bear  date  till  November 
following,  so  the  objection  is,  that  the  executor  declares  before  probate,  contrary  to  all 
the  cases,  where  it  is  held  that  though  he  may  commence  an  action,  yet  he  cannot 
declare  in  it  before  probate. 

To  state  the  objection  fairly,  I  do  admit,  that  the  letters  of  the  Ordinary,  which 
are  set  out,  do  recite  that  13  January  1718,  the  will  was  exhibited,  probatum  et 
approbatum,  which  is  before  the  action ;  but  this  is  not  sufficient,  for  though  the  will 
was  exhibited,  and  though  evidence  was  given  to  satisfy  the  Judge  of  the  execution  of 
it,  yet  that  is  what  this  Court  can  take  no  notice  of,  but  only  the  act  of  the  Spiritual 
Court  that  commits  the  execution  of  the  will.  9  Co.  Hensloe's  case  is  express,  that  the 
testament  must  be  shewn  duly  proved  under  the  seal  of  the  Ordinary ;  and  in  the  case 
of  Clark  v.  Clark  in  B.  R.  Hil.  1  Geo.  it  was  laid  down  by  the  present  Lord  Chancellor, 
who  delivered  the  resolution  of  the  Court,  that  the  producing  literas  testamentarias 
was  sufficient,  [413]  because  they  imported  the  will,  with  that  further  circumstance  of 
its  being  under  seal  of  the  Ordinary  ;  for  unless  they  were  so  under  seal,  it  could  not 
satis  liquere  to  the  Court,  that  he  was  executor. 

Sed  per  Curiam  :  The  instrument  here  produced  is  not  the  probate,  but  an  exem- 
plification of  it ;  and  that  shewing  there  was  a  probate  before  the  action,  is  sufficient ; 
this  is  their  constant  way,  when  the  probate  is  lost,  for  they  never  grant  a  second 
probate,  only  exemplify  the  first,  and  those  exemplifications  have  been  allowed  to  be 
given  in  evidence  (1).     The  plaintiff  had  judgment. 

(1)  Vide  Bull.  L.  N.  P.  246. 
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DoMiNus  Rex  vers.  Buckland. 

One  in  custody  on  excotn'  cap'  is  to  have  the  benefit  of  the  rules. 

The  Court  was  moved  to  deprive  one  in  custody  on  an  excommunicato  capiendo  of 
the  benefit  of  the  rules;  but  on  consideration  and  search  for  precedents  they  refused 
to  do  it(l). 

(1)  But  one  committed  for  a  contempt  in  B.  R.  shall  not  have  the  benefit  of  them. 
Case  of  Landen  Jones,  post,  817. 

Anonymous. 

The  mortgagee  after  the  day  of  payment  brought  an  ejectment,  and  the  Court 
ordered  him  to  shew  cause,  why  on  payment  to  the  lessor,  or  bringing  into  Court, 
principal,  interest  and  costs,  proceedings  should  not  be  stayed  :  and  Denton,  who 
moved  it,  said,  it  was  done  often  in  C.  B.(l). 

(1)  The  practice  now  is  to  do  it  by  summons  before  a  Judge.  Imp.  Pract.  K.  B. 
5  ed.  575.     Felton  v.  Ash,  Barnes  177. 

DoMiNUS  Rex  vers.  Newton  et  Al'. 

Justices  of  peace  have  no  discretionary  power  as  to  tendring  the  oaths,  when 

application  is  made. 

By  the  statute  1  Geo.  c.  13,  g  11,  it  is  enacted,  that  any  two  justices  of  peace  may 
summon  any  person  to  take  the  oaths  before  them ;  and  if  they  do  not  appear,  then 
on  oath  of  serving  such  summons,  the  justices  are  to  certify  the  same  to  the  Quarter 
Sessions,  where  if  the  party  so  summoned  does  not  appear  to  take  the  oaths,  he  shall 
stand  convicted  of  recusancy.  The  defendants  were  justices  of  the  peace,  and  issued 
their  summons  accordingly  ;  but  coming  afterwards  to  understand,  the  party  was  a 
gentleman  of  fashion,  and  not  suspected  to  be  against  the  Government ;  lest  a  trans- 
action of  this  nature  should  be  an  imputation  upon  him,  they  refused  to  give  the 
prosecutor  his  oath  of  the  service  of  such  summons,  that  the  matter  might  go  no 
further.  And  now  upon  motion  against  them  for  an  information,  the  Court  declared, 
that  the  justices  had  no  discretionary  power  to  refuse  to  put  the  Act  in  execution, 
and  therefore  granted  an  information  against  them. 

[414]    WiAR  vers.  Smith. 

Defendant's  attorney  ordered  to  give  plaintifT  copy  of  proceedings  lost. 

The  plaintiffs  attorney  sent  the  issue-book  to  the  defendant's,  who  accepted  it  and 
paid  for  it ;  but  the  plaintiff  not  going  on  to  trial,  the  other  side  gave  him  a  rule  to 
enter  his  issue,  in  order  to  carry  down  the  cause  by  proviso.  And  upon  an  affidavit 
that  the  plaintiff's  attorney  had  mislaid  the  papers,  the  Court  ordered  the  defendant's 
attorney  to  give  him  a  copy  of  the  issue,  the  better  to  enable  him  to  comply  with  the 
rule. 

DuNSLEY  vers.  Westbrowne. 

At  Guildhall  coram  Pratt  C.  J.  de  B.  R. 

Where  the  master  brings  trespass  per  quod  servitium  amisit,  the  servant  beaten  is 

no  witness. 

Trespass  for  beating  his  servants,  per  quod  servitium  amisit ;  the  plaintiff  called 
one  of  the  servants  to  prove  the  case.  I  objected,  that  he  having  a  right  to  bring  an 
action  in  his  own  name,  it  was  in  effect  swearing  for  himself,  and  he  must  be  under  a 
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bias,  because  what  be  says  now  upon  his  oath,  may  be  given  in  evidence  against  him 
in  his  own  action  (1).  The  Chief  Justice  inclined  to  the  objection,  so  the  plaintiff  set 
him  aside  ;  and  in  the  debate  of  it  the  Chief  Justice  put  this  case.  A  sailor  sues  for 
wages,  and  the  question  turns  upon  the  loss  of  the  ship :  no  sailor  who  has  wages  due, 
shall  be  a  witness  as  to  the  salvage  of  the  ship,  because  he  is  concerned  in  the  event 
of  that  question  (2). 

(1)  Duel  V.  Harding,  post,  595.  Lewis  v.  Fog,  post,  944.  Cock  v.  Wortham,  post, 
1054,  contra. 

(2)  Vide  East  India  Conyiany  v.  Gosling,  Bull.  L.  N.  P.  289,  and  a  case  before 
Lee  C.J.  ib.  77,  as  to  where  sailors  shall  be  admitted  witnesses  ex  necessitate.  Et 
vide  post,  647,  and  Lock  v.  Hayton,  Fort.  246. 


Anonymous. 

Coram  Pratt  C.J.  at  Guildhall. 

If  the  first  contract  with  warranty  be  broke  off,  the  warranty  will  not  extend  to  a 

subsequent  sale. 

The  defendant  came  to  the  plaintiff,  who  was  a  sword-cutler,  to  sell  him  a  second- 
hand sword  :  and  upon  his  warranting  it  to  be  a  silver  hilt,  the  plaintiff  offered  him 
a  guinea  and  half  for  it ;  the  defendant  refused  to  take  the  money,  and  thereupon 
went  to  several  other  sword-cutlers,  but  not  meeting  with  any  that  would  give  so 
much  as  the  plaintiff,  he  came  back  to  him,  and  told  him  he  should  have  it  for  the 
price  he  offered  :  the  plaintiff  upon  that,  thinking  to  have  it  cheaper,  refused  to  give 
the  guinea  and  half,  and  at  last  beat  down  the  price  to  28s.  which  was  paid  the 
defendant  for  the  sword.  Afterwards  the  plaintiff  found  that  the  gripe  of  it  only 
was  silver,  and  the  rest  of  the  hilt  was  brass  ;  upon  which  he  brings  his  action  against 
the  de-[415]-fendant,  and  declares  upon  the  warranty  of  the  hilt's  being  silver,  when 
in  fact  it  was  brass  :  but  not  being  able  to  prove  a  warranty  upon  the  second  bargain, 
he  was  nonsuit :  the  Chief  Justice  being  of  opinion,  that  the  warranty  upon  the  bidding 
a  guinea  and  half  would  not  extend  to  this  sale,  which  was  a  new  and  different  contract 
at  a  different  time.  Also  he  seemed  to  be  of  opinion,  that  the  gripe  being  silver,  the 
plaintiff  should  have  declared  specially  on  a  warranty  of  the  rest  of  the  hilt  only, 
and  have  said  that  that  part  was  brass. 

Smith  vers.  Potter.     B.  R. 

Proceedings  in  a  popular  action  stayed,  quia  brought  in  B.  E.  and  the  fact  arose 

at  Cambridge.     Salk.  373. 

In  a  qui  tam  on  5  Eliz.  for  exercising  a  trade  without  an  apprenticeship,  Strange 
moved  to  stay  the  proceedings,  because  the  nominal  plaintiff  had  released,  and  the  fact 
was  laid  at  Cambridge,  whereas  the  jurisdiction  of  B.  R.  is  at  last  settled  to  be  restrained 
by  the  21  Jac.  1,  c.  4,  to  actions  arising  in  the  county  where  B.  R.  sits,  so  that  if  they 
were  to  go  on  to  trial,  the  plaintiff  could  have  no  effect  of  his  suit.  And  of  this  opinion 
was  the  Court,  and  they  made  a  rule  that  proceedings  should  be  stayed  (1). 

(1)  Messenger  v.  Robson,  cited  Andr.  27.     Bex  v.  Gall,  I  Ld.  Raym.  393. 


Moore  vers.  Warren,  coram  Pratt.     Holme  vers.  Barry,  coram  King. 

At  Guildhall. 

If  the  party  who  receives  a  goldsmith's  bill  tenders  it  the  next  day,  it  is  not  his  loss 
if  the  goldsmith  fails.     Salk.  442. 

The  defendant  in  each  of  these  actions  at  two  of  the  clock  in  the  afternoon  gave 
the  plaintiffs  goldsmiths  notes  in  payment,  which  were  tendered  the  next  morning  at 
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nine,  when  the  goldsmiths  had  a  quarter  of  an  hour  before  stopt  payment.  The  Chief 
Justices  directed  the  juries,  that  the  loss  should  fall  on  the  defendants,  there  being 
no  laches  in  the  plaintiffs,  who  had  demanded  their  money  as  soon  as  was  usual  in 
the  course  of  dealing,  and  that  the  keeping  the  notes  till  the  next  morning  could 
not  be  construed  a  giving  new  credit  to  the  goldsmiths.  And  both  juries  found 
accordingly  (1). 

(1)  Vide  post,  416,  508,  550,  707,  1175,  1248. 

[416]    Turner  et  Al'  vers.  Mead  et  Al'. 

Coram  Pratt,  at  Guildhall. 

And  the  common  usage  in  transacting  affairs  of  this  nature  is  to  be  chiefly  regarded. 

The  defendant  paid  the  plaintiffs,  who  were  the  Sword-Blade  Company,  two  gold- 
smiths notes  at  three  in  the  afternoon  ;  the  plaintiffs'  servant  the  next  morning  leaves 
the  notes  with  the  goldsmiths  in  order  to  have  the  money  ready  for  him  as  he  came 
back  a  clearing ;  it  being  as  they  proved  customary  for  the  bank  and  the  Sword-Blade 
Company  to  send  out  their  notes  in  the  morning,  and  then  call  for  the  money  as  their 
servant  returned  in  the  evening ;  and  the  goldsmiths  upon  receiving  the  notes  always 
cancelled  them,  and  got  the  money  told  out  against  the  time  it  was  usually  called 
for.  The  notes  in  this  case  were  brought  early  in  the  morning,  and  received,  and 
cancelled  :  and  between  four  and  five  in  the  afternoon  the  servant  that  left  them 
called  again  for  the  money,  when  the  goldsmiths  had  just  stopt  payment :  upon  which 
the  servant  takes  new  notes  of  the  same  tenor  and  date  with  the  cancelled  ones  he 
left  in  the  morning.  And  because  the  plaiiitifl's  had  done  nothing  but  what  was  usual, 
in  leaving  the  notes  instead  of  taking  the  money  when  he  first  called  in  the  morning, 
the  Chief  Justice  directed  the  jury  to  find  for  the  plaintiffs,  which  they  did  (1). 

(1)  Raywani  v.  The  Bank  of  Englaml,  post,  550,  contra. 

DoMiNUS  Rex  vers.  Hall.     Ibidem. 

What  confession  of  being  author  of  a  libel  is  sufficient  to  read  it. 

In  an  information  for  a  libel  against  the  doctrine  of  the  Trinity,  the  witness  for  the 
Crown,  who  produced  the  libel,  swore  that  it  was  shewn  to  the  defendant,  who  owned 
himself  the  author  of  that  book,  errors  of  the  press  and  some  small  variations  excepted. 
The  counsel  for  the  defendant  objected,  that  this  evidence  would  not  intitle  Mr. 
Attorney  to  read  the  book,  because  the  confession  was  not  absolute,  and  therefore 
amounted  to  a  denial  that  he  was  the  author  of  that  identical  book.  But  the  Chief 
Justice  allowed  it  to  be  read,  saj'ing  he  would  put  it  upon  the  defendant  to  shew  that 
there  were  material  variances  (1). 

(1)  Ilex  V.  Pain,  5  Mod.  167. 

[417]    PuRRET  vers.  Weeks. 

At  Taunton  Assizes,  coram  Price,  un'  Baron'  Scaccarii. 

Exciseman  to  be  taxed  in  the  county  where  he  lives. 

The  plaintiff  was  an  exciseman,  and  lived  in  the  county  of  Devon,  and  executed 
his  office  in  several  parishes  in  that  county,  and  also  in  a  parish  that  extended  into 
Somersetshire.  And  the  commissioners  of  that  county,  apprehending  they  had  a 
concurrent  power  with  the  commissioners  of  Devon  to  tax  him  for  his  salary,  on 
account  that  he  executed  his  office  in  their  county,  they  tax  him  accordingly,  and  for 
want  of  payment  distrain.  For  which  trespass  was  brought;  and  ruled,  that  it  well 
lay,  for  though  he  rides  about  to  the  publick  houses  in  that  county,  yet  he  must  be 
said  to  keep  his  office  in  the  town  where  he  lives  and  has  his  books,  and  there  he  was 
only  taxable. 
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Leeds  vers.  Power. 
How  to  compel  an  assignment  of  errors  on  writs  from  Ireland  (1). 

Error  tam  in  redditione  judicii  in  an  ejectment  in  C.  B.  in  Ireland,  quam  in 
aflSrmatione  ejiisdem  in  B.  R.  there. 

The  beginning  of  the  terra  I  moved  for  the  common  rule,  that  the  plaintiff  should 
assign  his  errors,  it  not  being  usual  to  take  out  a  scire  facias  as  we  do  on  writs  of 
error  from  C.  B.  When  that  rule  was  out,  I  moved  again,  upon  an  affidavit  that  we 
could  find  no  body  concerned  for  the  plaintiff  in  error,  and  had  fixed  it  up  in  the 
office ;  that  therefore  we  might  be  at  liberty  to  sign  a  iion  pros,  else  if  we  should  be 
put  to  send  the  rule  over  to  Ireland  to  be  served,  the  delay  would  be  as  great  as  in 
the  case  of  a  scire  facias,  and  it  being  a  writ  of  the  plaintiff's  own  suing  out,  he  must 
be  apprized  when  was  the  due  time  to  come  in  and  prosecute  it.  Whereupon  the 
Court  made  a  new  rule,  that  unless  errors  were  assigned  within  four  days  after  fixing 
a  new  note  up  in  the  office,  the  defendant  in  error  should  be  at  liberty  to  sign  a 
lion  pros. 

Within  the  time  errors  were  assigned  ;  and  on  the  arguing  Reeve  objected,  that  it 
is  an  ejectment  for  lands  in  the  county  of  Dublin,  and  yet  the  trial  is  at  the  King's 
Courts  in  the  county  of  the  City  of  Dublin. 

Strange  contra.  This  Court  will  not  take  notice  that  they  are  distinct  counties, 
but  rather  intend  the  city  to  be  part  of  the  county.  That  the  county  of  the  City  of 
Dublin  is  the  county  in  which  the  City  of  Dublin  lies.  Or  if  they  should,  yet  the 
trial  may  be  right,  for  it  runs  postea  die  et  loco  infra  content',  which  locus  infra 
contentus  may  be  as  well  the  place  within  the  county  of  Dublin,  where  the  demise  is 
laid  to  be  made,  as  any  other. 

[418]  Or  admitting  it  a  trial  out  of  the  proper  county,  yet  it  is  helped  by  the 
16  &  17  Car.  2,  c.  8,  which  is  enacted  in  Ireland  by  17  &  18  Car.  2,  c.  12,  being  a 
trial  by  a  jury  of  the  proper  county,  for  the  award  of  the  venire  is  previous  to  any 
mention  of  the  county  of  the  city,  and  commands  the  sheriff  of  the  county,  to  summon 
twelve  men  of  his  county,  and  then  the  trial  is  had  by  the  juratores  unde  infra  fit 
mentio. 

If  this  be  not  right,  there  never  was  a  proper  trial  of  any  cause  arising  in  the 
county  of  Dublin  ;  for  the  King's  Courts  sitting  in  the  City  of  Dublin,  it  is  there  all 
the  trials  of  those  causes  are  had  :  just  as  here,  where  causes  of  Middlesex  are  tried 
in  the  same  place  where  the  King's  Bench  sits.  We  have  instances  in  England  of 
county  causes  being  tried  in  cities  which  are  counties  also,  as  at  Worcester  where 
both  are  tried  in  the  same  place. 

The  Court  said,  they  must  intend  them  distinct  counties,  but  as  to  the  other 
points  they  went  over  to  be  inquired  into.     And  afterwards. 

In  answer  to  the  objection  made  the  last  term,  that  the  lands  lay  in  the  county  of 
Dublin,  and  the  trial  was  in  the  county  of  the  City  of  Dublin  ;  Strange  now  cited  an 
Act  of  Parliament  made  in  Ireland  17  &  18  Car.  2,  c.  20,  which  appoints  the  trial  of 
causes  arising  in  the  county  of  Dublin  to  be  at  Nisi  Prius  in  the  same  place  where 
the  King's  Courts  sit,  in  the  county  of  the  City  of  Dublin.  So  the  judgment  was 
affirmed. 

N.B.  There  being  such  an  express  Act  of  Parliament,  I  thought  it  not  necessary, 
to  put  it  on  the  former  foot  of  being  a  trial  by  a  jury  of  the  proper  county,  which 
would  have  been  a  sufficient  answer  :  for  Pasch.  10  W.  3,  B.  R.  Ladi/  Calveiiy  v.  Sir 
Richard  Leving  in  covenant,  the  case  was  sent  into  the  County  Palatine  of  Chester,  on 
a  local  plea  of  a  matter  arising  in  the  county  of  the  City  of  Chester  :  the  mittimus  to 
the  C.  J.  was,  to  award  a  venire  to  the  Sheriff  of  the  county  of  Chester,  which 
was  done  accordingly  ;  and  after  verdict  pro  quer'  moved  by  Sir  Earth.  Shower 
in  arrest  of  judgment,  that  this  is  a  mis-trial,  not  aided  by  the  Statute  of  Jeofails; 
being  a  trial  in  a  wrong  county  :  but  the  Court  held  it  was  aided  :  and  that  is  a 
stronger  case  than  this,  where  it  appears  the  trial  was  by  a  jury  of  the  proper  county, 
as  it  was  not  in  that  case ;  and  in  delivering  the  resolution  of  the  Court  Holt  C.J. 
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cited  Chew  v.  Brigs  in  B.  R.  where  he  said  it  had  been  so  held  likewise,  and  so  is 
1  Saund.  246,  Craft  v.  Boite. 

(1)  But  writs  of  error  and  appeals  from  the  Courts  of  Ireland  into  B.  R.  are  now 
taken  away  by  22  Geo.  3,  c.  53,  &  23  Geo.  3,  c.  28. 


[419]    Easter  Term,  7  Georgii  Regis.     In  B.  R. 

Sir  John  Pratt,  Knt.,  Lord  Chief  Justice.  Sir  Littleton  Powys,  Knt.,  Sir  Robert 
Eyre,  Knt.,  Sir  John  Fortescue  Aland,  Knt.,  Justices.  Sir  Robert  Raymond,  Knt., 
Attorney  General.     Sir  Philip  Yorke,  Knt.,  Solicitor  General. 

Myer  vers.  Arthur. 

Proceedings  against  bail  stayed,  pending  error  by  the  principal.     Cit.  8  Mod.  130. 

The  plaintiff  recovered  judgment  against  the  principal,  and  took  out  a  capias  ad 
satisfaciendum,  and  had  a  non  est  inventus  returned  :  of  this  judgment  error  is 
brought,  and  two  days  after  the  plaintiff  sues  out  a  scire  facias  against  the  bail,  who 
now  moved  to  stay  the  proceedings  upon  the  scire  facias,  as  is  done  in  cases  where 
pending  error  the  plaintiff  brings  an  action  of  debt  upon  the  judgment;  insisting  that 
it  was  more  reasonable  in  this  case,  because  otherwise  the  bail  might  lose  the  advantage 
of  discharging  themselves,  by  a  surrender  of  the  principal,  which  they  can  do  at  any 
time  before  the  return  of  the  second  scire  facias.  And  the  Court  thought  it  reason- 
able, that  the  proceedings  should  be  stayed,  on  the  bail's  consenting,  that  if  the 
judgment  be  affirmed,  they  would  surrender  the  principal,  or  give  judgment  on  the 
scire  facias  (1). 

(1)  Lock  V.  TilUerd,  2  Roll.  Abr.  490  (C),  pi.  4.  Cont.  sed  vide  Everet  v.  Gery, 
post,  443.  Hunter  v.  Sampson,  post,  781.  Cole  v.  Buckland,  post,  872.  Richardson  v. 
Jelly,  post,  1270,  and  Capron  v.  Archer,  1  Burr.  340. 

[420]    Cutler  vers.  Goodwin. 

Where  the  plaintiff  releases  part  of  the  damages,  he  need  not  release  any  of  the 

costs  given  by  the  jury. 

Error  of  a  judgment  in  C.  B.  in  case  upon  several  promises ;  on  the  inquiry 
damages  are  given  separately,  et  pro  misis  et  custagiis  ad  viginti  solidos,  and  then  the 
plaintiff  releases  the  damages  as  to  two  of  the  counts,  and  has  judgment  for  the  residue 
with  costs  de  increraento. 

Branthwayte  Serjeant  objected,  that  the  20s.  costs  given  by  the  jury  went  to  the 
whole,  whereas  by  the  release  the  plaintiff  confesses  he  has  a  cause  of  action  but  as 
to  part.  Hob.  168.  Sed  per  Curiam,  all  the  precedents  are  so,  the  jury  give  the 
same  costs  in  all  cases,  and  if  the  defendant  is  put  to  any  particular  expence  as  to  the 
bad  count,  the  Court  can  make  him  an  allowance  in  the  costs  they  give  de  incremento. 
Judgment  affirmed. 

Bayly  vers.  Raby  et  Al'. 

The  Court  cannot  join  declarations  against  separate  persons. 

Fazakerley  moved,  that  four  several  declarations  in  trespass  against  four  different 
persons  might  be  put  into  one,  on  an  affidavit  that  the  trespass,  if  any,  was  committed 
by  all  jointly.  Sed  per  Curiam,  we  never  went  so  far  as  the  case  of  different  persons, 
but  only  where  the  declarations  are  between  the  same  parties.  The  plaintiff  may  have 
the  benefit  of  the  other's  evidence  in  his  action  against  either,  but  this  will  bo  to 
deprive  him  of  that. 
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NoAKS  vers.  Watts. 

How  pauper  shall  be  punished  for  not  going  on  to  trial.     Fort.  319,  S.  C. 

Per  Curiam,  it  is  settled  in  C  B.  and  we  rule  it  so  here,  that  a  pauper  shall  not 
pay  costs  for  not  going  on  to  trial,  as  other  plaintiffs  do.  But  if  the  costs  are  taxed, 
we  will  prevent  his  being  vexatious,  by  obliging  him  to  pay  them,  before  he  shall  try 
the  cause  (1). 

(1)  Walker  v.  Parker,  Cas.  Pr.  C.  P.  47.  Prac.  Reg.  40.5,  S.  C.  Contra  as  this 
case  is  reported  in  Fort.  319,  and  per  Willes  C.J.  from  his  own  notes.  3  Wils.  24. 
The  Court  declared,  that  while  the  admission  to  sue  in  forma  pauperis  stood,  they 
would  make  no  rule  about  costs,  but  they  granted  a  rule  to  shew  cause  why  he  should 
not  be  dispaupered,  which  was  afterwards  made  absolute.  Vide  Taylor  v.  Lowe,  S.  P. 
post,  983,  and  see  Anon.  Salk.  506. 

DoMiNUS  Rex  vers.  Revel. 

You  are  a  rogue  and  a  liar,  spoke  of  a  justice  of  peace  in  his  presence,  indictable. 

Indictment  against  the  defendant  for  saying  of  Sir  Edward  Lawrence  a  justice  of 
peace,  in  the  execution  of  his  office,  You  are  a  rogue  and  a  liar.  And  Wearg  moved 
after  verdict  pro  Rege,  in  arrest  of  judgment,  that  though  the  justice  might  have 
committed  him  for  the  contempt,  yet  the  words  are  not  indictable,  [421]  since  it  is 
not  to  be  presumed  they  would  provoke  a  justice  of  peace  to  a  breach  of  the  peace, 
which  is  the  reason  why  indictments  have  been  held  to  lie  for  words.  Sed  per  Curiam, 
the  allowing  he  might  be  committed,  shews  they  were  indictable.  It  is  true  the 
justice  may  make  himself  Judge,  and  punish  him  immediately  ;  but  still  if  he  thinks 
proper  to  proceed  less  summarily  by  way  of  indictment,  he  may  :  the  true  distinction 
is,  that  where  the  words  are  spoke  in  the  presence  of  the  justice,  there  he  may  commit ; 
but  where  it  is  behind  his  back,  the  party  can  be  only  indicted  for  a  breach  of  the 
peace  (1).  Cases  cited,  Salk.  698.  3  Mod.  139.  2  Show.  207.  1  Roll.  Rep.  79, 
Regiiia  v.  Langley,  Soley,  Nuns,  and  Legasseck.     Judgment  pro  Rege. 

(1)  Sed  quaere,  if  words  spoken  in  defamation  of  a  justice  in  his  absence  are 
indictable.  In  Rex  v.  Pocock,  post,  1157,  an  information  was  refused  for  words  spoken, 
and  most  of  the  authorities  cited  in  the  text  seem  to  be  the  same  way.  But  Pi.ex  v. 
Darby,  3  Mod.  139.     Comb.  45,  65,  S.  C.  is  contra. 

Sanderson  vers.  Clagget. 

Procurations  are  due  of  common  right  to  the  Ordinary  or  his  vicar,  the  archdeacon, 
although  the  church  be  a  rectory  impropriate,  without  a  vicarage  endowed,  and  they 
are  properly  suable  for  iti  the  Ecclesiastical  Court.  1  Will.  Rep.  657,  S.  C.  more 
full.     See  2  Gibs.  Cod.  1016,  1017. 

Libel  in  the  Spiritual  Court  by  the  archdeacon,  for  procurations  ;  the  defendant 
who  was  curate,  suggests  that  they  have  never  been  paid,  and  that  the  church  for 
which  they  are  demanded  is  a  rectory  impropriate  without  a  vicarage  endowed.  And 
having  obtained  a  rule  to  shew  cause,  why  there  should  not  go  a  prohibition  ;  Mr. 
Williams  for  the  archdeacon  produced  an  affidavit,  that  6s.  8d.  had  been  constantly 
paid  every  year,  and  cited  Davis  6,  where  it  is  said,  that  the  visitor  has  the  same 
right  to  procurations,  as  the  parson  has  to  tithes;  for  as  one  instructs  the  laity,  so 
the  other  instructs  the  parson  as  to  the  points  of  his  duty  ;  and  that  a  clergyman  can 
no  more  prescribe  not  to  pay  procurations,  than  a  layman  can  prescribe  in  a  non 
decimando  for  tithes.  Et  per  Curiam,  that  is  certainly  so  ;  of  common  right  procura- 
tions are  due  to  the  Ordinary  or  archdeacon,  and  here  the  Ordinary  suffering  the 
archdeacon  to  sue  for  them  before  him,  we  must  take  it  they  belong  in  this  case  to 
the  archdeacon  ;  which  is  made  more  reasonable  by  coupling  it  with  the  evidence  of 
payment.  Formerly  the  visitor  demanded  a  proportion  of  meat  and  drink  for  his 
K.  B.  XXII.— 20 
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refreshment,  when  he  came  abroad  to  do  his  duty,  and  examine  the  state  of  the  church  ; 
afterwards  these  were  turned  into  annual  payments  of  a  certain  sum,  which  is  called 
a  procuration,  being  so  much  given  to  the  visitor  ad  procurandum  cibum  et  potum. 
Though  there  be  no  vicar  endowed,  yet  the  reason  for  these  payments  continues,  for 
the  impropriator  is  obliged  to  find  a  curate,  and  that  curate  will  have  as  much  instruc- 
tion from  the  archdeacon,  as  if  he  was  rector  of  the  parish,  or  a  vicar  endowed. 

And  as  this  is  a  mere  ecclesiastical  right,  the  suit  is  properly  instituted  before  the 
Ordinary.  It  was  never  known  that  an  action  was  brought  for  these  procurations, 
nor  in  the  case  of  tithes  are  there  any  instances  before  the  Statute  of  Edw.  6. 

[422]  It  was  objected,  that  the  libel  runs,  that  time  out  of  mind  the  archdeacon 
had  this  right,  and  yet  it  appears  the  archdeaconry  was  made  within  time  of  memory, 
and  this  is  to  let  the  Spiritual  Court  try  a  prescription.  Sed  per  Curiam,  we  all 
know  what  they  mean  by  the  phra.se  time  out  of  mind,  which  with  them  goes  no 
farther  back  than  fifty  or  sixty  years  (a).  But  if  it  were  a  new  archdeaconry,  why  is 
it  not  like  a  new  rectory,  where  tithes  are  due  as  before  for  all  the  lands  within  the 
district.  Here  the  demand  is  spiritual,  and  so  are  the  persons,  who  are  bound  by  the 
canon  law  ;  which  being  the  rule  of  these  payments,  we  are  of  opinion,  that  the  suit 
below  was  well  instituted,  and  therefore  there  ought  to  be  no  prohibition. 

It  was  formerly  denied  in  Chancery  by  the  Master  of  the  Rolls,  on  debate,  and  time 
to  advise. 

(a)  Inst.  649,  653,  654. 


HiLLiER  vers.  Plympton. 

Hil.  7  Geo.  Kot.  46. 

Departure  (1).     He  that  pleads  exoneravit,  must  shew  how. 

Action  upon  the  case  upon  several  promises ;  the  defendant  pleads  infancy,  the 
plaintiff  replies,  it  was  for  necessaries,  and  the  defendant  rejoins  an  account  stated 
quodque  superinde  prsed'  querens  exoneravit  the  defendant.  And  on  demurrer  judg- 
ment was  given  for  the  plaintiff,  because  the  rejoinder  was  a  departure  from  the  plea ; 
or  if  not,  yet  exoneravit  generally  will  not  do,  for  the  party  must  shew  how  he  was 
discharged  (2). 

(1)  Vide  Com.  Dig.  tit.  Pleader  (F.  7),  where  all  the  material  cases  relating  to 
departures  in  pleading  are  collected,  and  7  Vin.  538.  1  Ld.  Raym.  233.  Com.  Rep. 
553.     1  Wils.  334. 

(2)  Vide  IVTiite  v.  Cleaver,  post,  681. 


Onslow  vers.  Orchard. 

Where  the  defendants  confess  the  trespass,  the  damages  cannot  be  severed. 

Trespass  against  two,  and  judgment  by  default,  and  separate  damages,  201.  as  to 
one,  and  Id.  as  to  the  other ;  and  stayed  till  further  motion,  on  the  authority  of 
Hcydm's  case,  that  the  damages  cannot  be  severed,  where  the  trespass  is  confessed. 
Trin.  sequen'  the  judgment  was  arrested.     11  Co.  5(1). 

(1)  See  the  cases  cited  Bull.  L.  N.  P.  20,  94.  3  Com.  Dig.  tit.  Damages  (E.  5), 
(E.  6),  346. 

The  Mayor  of  Northampton's  Case. 

Libel. 

He  sent  Lord  Halifax  a  licence  to  keep  a  publick  house,  which  the  Court  said  was 
a  libel  in  the  case  of  a  person  of  his  quality,  and  granted  an  information  for  it. 
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[423]    Anonymous. 

Escape  purged  by  return. 

Per  Curiam,  if  a  man  escapes,  and  returns  again,  and  after  commits  a  second 
escape,  he  cannot  be  taken  up  for  the  first  escape,  it  being  purged  by  his  return  (1). 

(1)  Vide  Cfuimbers  v.  Gambler,  Com.  Rep.  554.  Bonafous  v.  Walker,  2  Term 
Rep.  129. 

DoMiNUS  Rex  vers.  Inhabitantes  de  Islip  in  Com'  Oxon. 

Sickness  or  absence  of  servant  for  part  of  the  time  does  not  prevent  the  settlement. 
Gas.  of  Sett,  and  Rem.  p.  95,  No.  129.     Fort.  305.     Foley  207. 

Upon  a  special  order  of  sessions,  the  case  was  stated  for  the  opinion  of  the  Court. 
That  Henry  Wilson  was  regularly  hired  for  a  year  by  Samuel  Jones  into  the  parish 
of  Islip  ;  that  during  the  year  he  was  sick  for  six  days,  and  incapable  of  doing  any 
service ;  that  afterwards  he  went  without  leave  of  his  master  to  see  his  mother,  and 
staid  away  four  days ;  and  that  three  days  before  his  year  was  up  he  asked  leave  of 
his  master  to  go  to  a  statute  fair,  to  be  hired,  which  the  master  refused,  but  the 
servant  persisting  he  must  go,  the  master  replied,  I  am  resolved  you  shall  gain  no 
settlement  in  this  parish,  and  therefore  if  you  will  go,  it  shall  be  for  good  and  all. 
No,  says  the  other,  I  will  serve  out  the  year,  and  thereupon  he  went,  and  never 
returned  during  the  last  three  days ;  and  when  he  came  to  be  paid,  the  master 
deducted  for  the  time  he  was  sick,  and  when  he  went  to  see  his  mother,  which  deduc- 
tions the  servant  agreed  to,  and  the  master  at  the  same  time  abated  6d.  for  the  last 
three  days,  which  the  servant  refused  to  allow,  but  the  master  refusing  to  pay  it, 
the  servant  took  the  rest  of  his  wages.  And  whether  these  interruptions  of  the 
service  should  defeat  the  settlement  in  Islip,  was  the  question ;  and  the  sessions 
adjudged  it  a  settlement. 

It  was  argued  largely  by  Mr.  Hawkins,  who  moved  to  quash  the  order  ;  and  he 
cited  the  case  between  The  Parishes  of  Pawlet  and  Bernham  (a),  Mich.  1  Geo.  where 
the  master  and  servant  parted  by  consent  three  weeks  before  the  end  of  the  year,  and 
it  was  held  no  settlement. 

And  now  Pratt  C.J.  delivered  the  opinion  of  the  Court. 

In  this  case  here  is  no  doubt  but  that  there  was  a  compleat  and  perfect  hiring  for 
a  year.  The  only  question  is,  whether  there  has  been  such  a  service  in  pursuance  of 
it,  as  will  give  a  settlement  to  the  party.  Three  objections  have  been  made  at  the 
Bar,  which  it  will  be  proper  to  take  notice  of. 

[424]  1.  That  the  servant  being  sick  for  six  days,  and  incapable  of  serving,  can 
never  gain  a  settlement,  which  is  to  be  acquired  only  by  a  service  for  a  year;  but 
here  say  they,  he  did  not  serve  for  six  days,  and  so  there  wants  so  much  of  a  service 
for  a  year.  This  was  lightly  touched  upon  at  the  Bar,  and  surely  there  is  little  in  it; 
a  servant  that  lies  thus  under  the  visitation  of  the  hand  of  God,  which  befals  him  not 
through  his  own  default,  is  and  must  be  taken  to  be  all  the  while  in  the  service  of 
his  master  (1);  and  if  this  exception  was  to  be  allowed,  it  might  prevent  all  the 
settlements  in  the  kingdom  :  it  is  not  to  be  presumed,  that  the  servant  is  less  able 
to  provide  for  himself  at  the  year's  end,  because  he  has  had  a  slight  indisposition 
during  the  year ;  and  that  presumption  of  an  ability  is  the  foundation  of  making  it  a 
settlement. 

2.  It  was  objected  that  his  going  to  see  his  mother  without  leave  was  a  desertion 
of  the  service,  and  the  time  he  staid  away  takes  so  much  off  from  a  compleat  service 
for  a  year.  As  to  that  we  are  all  of  opinion,  that  it  will  not  prevent  the  settlement ; 
it  was  never  the  intent  of  the  statute,  that  if  a  servant  happened  to  stay  out  a  night 
or  two,  it  should  avoid  the  settlement;  but  here  the  master  taking  him  again,  has 
dispensed  with  his  non-attendance,  so  there  is  nothing  in  that  objection  (2). 

3.  The  third  and  indeed  the  most  considerable  objection  was,  that  the  going  away 
three  days  before  the  year  was  up,  and  never  returning  again  during  the  year,  is  a 
forfeiture  of  the  settlement. 
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Now  though  that  would  prima  facie  be  a  good  objection,  yet  as  this  case  is  circum- 
stauced,  we  are  of  opinion  it  cannot  prevail.  Consider  how  the  case  stands  with 
regard  to  the  servant.  He  knew  his  master  designed  to  part  with  him  at  the  year's 
end,  and  therefore  it  was  high  time  for  him  to  look  out  for  another  place.  To  this 
end  he  applies  in  a  very  proper  manner  for  leave  to  go  to  the  statute  fair,  which  is 
a  place  where  in  all  likelihood  he  might  provide  himself,  and  not  be  obliged  to  lie 
idle  all  the  year,  it  being  usual  for  people  in  the  country  to  go  thither  to  hire 
their  servants  ;  the  master  like  an  unreasonable  man  refuses  so  reasonable  a  request, 
coupling  it  with  a  declaration,  that  the  servant  should  gain  no  settlement  with  him, 
which  is  a  badge  of  fraud  on  the  side  of  the  master  that  ought  not  to  prevail ;  as 
therefore  the  request  was  reasonable,  and  upon  a  just  ground  on  the  side  of  the 
servant,  and  the  refusal  unreasonable  on  the  side  of  the  master,  we  think  the  servant's 
going  afterwards  without  leave  is  no  for-[425]feiture  of  his  former  service,  especially 
if  we  take  in  the  declaration  the  servant  made  at  that  time,  that  he  would  serve  out 
the  year,  and  his  refusal  afterwards  to  allow  the  master  6d.  for  the  last  three  days, 
which  plainly  shew  that  the  contract  was  not  dissolved  before  the  end  of  the  year,  as 
was  strongly  insisted  on  at  the  Bar  (3). 

These  are  all  the  exceptions  that  were  taken  to  this  order  ;  we  are  all  of  opinion, 
that  they  are  not  sufficient  to  overthrow  the  settlement,  and  consequently  the  sessions 
have  done  right  in  sending  him  to  Islip,  and  the  order  must  be  confirmed. 

(a)  Gas.  of  Sett,  and  Rem.  pi.  84.  1  Sess.  Ca.  77,  pi.  71.  Foley  201.  2  Bott  by 
Const,  494,  pi.  434,  S.  C.  cited  Burr.  S.  C.  67. 

(1)  Vide  Bex  v.  Christ  Church,  Burr.  S.  C.  494.  Bex  v.  Maddington,  Burr.  S.  C. 
675.  Bex  v.  Sharrington,  2  Bott  525,  pi.  458.  For  what  causes  the  master  may  put 
an  end  to  the  contract  without  the  servant's  consent.  Vide  Bex  v.  Blarlborough, 
12  Mod.  402.  Vin.  Abr.  tit.  Removal  459,  S.  C.  Bex  v.  Brampton,  Cald.  11.  Bex 
V.  Wallfcrrd,  ib.  57.  Bex  v.  Westmeon,  ib.  129.  Bex  v.  Nmih  Cray,  2  Bott  by  Const 
525,  pi.  459. 

(2)  Bex  V.  Eatm,  Burr.  S.  C.  47.  Bex  v.  Hanhury,  ib.  322.  Bex  v.  East  Shefford, 
4  Term  Rep.  804.  Nol.  Rep.  133.  As  to  what  circumstances  have  been  held  to 
amount  to  a  dissolution  of  the  contract,  notwithstanding  the  servant's  return  to  serve 
his  master.  Vide  Bex  v.  Boss,  Burr.  S.  C.  688.  Bex  v.  East  Kennel,  26  Geo.  3.  2  Bott 
by  Const,  527,  pi.  461.  Bex  v.  Gresham,  1  Term  Rep.  101.  Bex  v.  Kenihoorth,  2  Term 
Rep.  598. 

(3)  Vide  the  authorities  cited  in  the  note  Sea/m'd  and  Castlechurch,  post,  1022,  and 
the  distinction  taken  between  the  present  case  and  Bex  v.  Clayhydon,  4  Term  Rep.  100. 


Woodford  vers.  Eades  et  Al'. 

Court  set  aside  verdict  for  smallness  of  damages. 

On  a  contract  for  stock  between  the  plaintiff  and  J.  S.  they  each  deposit  2001.  in 
the  hands  of  the  defendant,  and  J.  S.  not  performing  his  agreement,  the  plaintiff  sues 
for  the  deposit,  and  had  judgment  on  demurrer,  and  took  out  a  writ  of  inquiry,  and 
proved  his  case;  but  the  jury,  on  a  notion  that  the  defendant  could  not  pay  out  the 
money  without  consent  of  both  parties,  gave  Id.  damages ;  which  was  now  set  aside, 
the  Court  saying,  that  the  rule  of  not  setting  aside  verdicts  for  the  smallness  of  the 
damages  did  not  extend  to  this  case,  where  the  jury  mistook  in  point  of  law ;  and  the 
Chief  Justice  said  he  knew  no  reason  why  the  Court  should  not  interpose  in  the  other 
case  (1). 

(1)  Vide  Markham  v.  Middkton,  post,  1259,  S.  P.  But  that  it  will  not  be  set  aside 
in  an  action  for  a  tort  on  this  ground,  where  there  has  been  no  mistake  in  the  law. 
Vide  llayu-ard  v.  Netdon,  post,  940,  and  the  cases  cited  in  the  note.  As  to  whether 
the  Court  will  grant  a  new  trial  on  the  ground  of  excessive  damages.  Vide  Chambers 
V.  Bobinson,  post,  692,  and  the  notes. 
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Glare  vers.  Frost. 

Two  justifications  allowed  to  be  pleaded. 

Trespass  for  cutting  down  the  plaintiff's  tree.  Strange  moved,  and  had  leave  to 
plead  double ;  viz.  that  the  defendant  was  lessee  of  an  house  and  the  close  where  the 
tree  stood,  and  having  liberty  to  cut  down  for  repairs,  he  felled  it  on  that  account ; 
and  secondly,  that  J.  S.  was  owner  of  an  antient  mill,  to  which  there  was  a  water- 
course through  the  ground  of  the  plaintiff,  and  so  prescribe  for  a  right  to  enter  and 
cleanse  the  watercourse,  and  that  the  tree  hung  over,  and  the  root  spread  so  into  the 
stream,  that  it  stopped  the  water,  and  so  justify  the  cutting  down. 

Edwards  vers.  Blunt. 

After  judgment  on  demurrer,  no  motion  to  arrest  judgment. 

Per  Curiam,  after  judgment  on  demurrer,  the  defendant  shall  not  come  to  arrest 
the  judgment  on  return  of  the  inquiry,  for  an  exception  that  might  have  been  taken 
on  arguing  the  demurrer.  The  parties  cannot  be  said  to  come  as  amici  Cur',  nor  shall 
any  body  tell  us,  that  the  judgment  we  gave  on  mature  deliberation  is  wrong;  it  is 
otherwise  indeed  in  the  case  of  judgment  [426]  by  default,  for  that  is  not  given  in 
so  solemn  a  manner;  or  if  the  fault  arises  on  the  writ  of  inquiry  or  verdict,  for  there 
the  party  could  not  allege  it  before.     Haw  v.  Godfrey,  Mich.  4  Geo. 


o 


Seagood  vers.  Neale.     In  Gang. 

[See  Clinan  v.  Cooke,  1802,  1  Sch.  &  Lef.  40 ;  Maddison  v.  Alderson,  1883, 

8  App.  Gas.  478.] 

What  writing  evidence  of  agreement  within  the  Statute  of  Frauds'(l).     Prec.  in 
Chan.  560.     2  Eq.  Ca.  Abr.  49,  c.  20,  S.  C. 

S.  agreed  to  sell  an  estate  in  land  to  0.  and  wrote  to  his  agent  to  deliver  the 
title  deeds  to  0.  he  having  agreed  to  dispose  of  it  to  him.  Afterwards  S.  sold  this 
estate  to  D.  who  had  notice  of  this  transaction  :  O.  brought  a  bill  against  S.  and  D. 
insisting  that  the  letter  brought  the  case  out  of  the  Statute  of  Frauds  and  Perjuries. 
But  Lord  Chancellor  held  it  did  not,  because  the  agreement  does  not  appear  in  it. 

(1)  Vide  Clerk  v.  Wright,  1  Atk.  12,  S.  P.     See  Earl  of  Aylesford's  case,  post,  783. 

Cumber  vers.  Wane. 

Trin.  5  Geo.  Eot.  173. 

[S.  G.  1  Sm.  L.  C.  (1903  ed.)  338.  Referred  to,  Heathcote  v.  Crookshanks,  1787,  2  T.  R. 
28.  Approved,  Fitch  v.  Sutton,  1804,  5  East,  232.  Questioned,  Sibree  v.  Tripp, 
1846,  15  M.  &  W.  31.  Followed,  Collinson  v.  Lister,  1855,  20  Beav.  355.  See 
Turner  v.  London  and  South  Western  Railwaij  Company,  1874,  L.  R.  17  Eq.  566. 
Impugned,  Goddard  v.  O'Brien,  1882,  9  Q.  B.  D.  39.  Followed,  Foakes  v.  Beer, 
1884,  9  App.  Gas.  605.  See  In  re  Warren,  1884,  53  L.  J.  Ch.  1017.  Distinguished, 
Ibberson  v.  Neck,  1886,  2  T.  L.  R.  427.  Referred  to,  Bidder  v.  Bridges,  1887,  37 
Ch.  D.  413.  Followed,  Uiulerwood  v.  Underwood  [1894],  P.  209.  See  Salton  v.  New 
Beestm  Cycle  Company  [1900],  1  Ch.  48.] 

Giving  a  note  for  51.  cannot  be  pleaded  as  a  satisfaction  for  151. 

Error  e  C.  B.  in  an  indebitatus  assumpsit  for  151.  The  defendant  pleads,  that  he 
gave  the  plaintiff  a  promissory  note  for  51.  in  satisfaction,  and  that  the  plaintiff  received 
it  in  satisfaction.  The  plaintiff  put  in  an  immaterial  replication,  to  which  the  defen- 
dant demurred.     And  after  judgment  for  the  plaintiff,  it  was  objected  on  error,  that 
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the  plea  was  ill,  it  appearing  that  the  note  for  51.  could  not  be  a  satisfaction  for  1.51. 
and  that  where  one  contract  is  to  be  pleaded  in  satisfaction  of  another,  it  ought  to 
be  a  contract  of  an  higher  nature.  Hob.  68.  2  Keb.  804.  One  bond  cannot  be 
pleaded  in  satisfaction  of  another.  1  Mod.  225.  2  Keb.  851.  Even  the  actual  pay- 
ment of  51.  would  not  do,  because  it  is  a  less  sum.  5  Co.  117.  1  Leon.  19.  Much 
less  shall  a  note  payable  at  a  future  day. 

E  contra.  It  was  argued,  that  the  plaintiff's  demand  consisting  only  in  damages,  it 
was  for  his  benefit  to  have  it  reduced  to  a  certainty,  and  to  have  the  security  for  it 
made  negotiable.  A  stated  account  may  be  pleaded  in  bar  of  an  action  of  covenant. 
4  Mod.  43.  1  Mod.  261.  1  Roll.  Abr.  122.  Formerly  indeed  executory  promises 
were  not  held  a  satisfaction,  but  the  contrary  has  been  since  adjudged.  Raym.  450. 
Salk.  76.  And  now  it  is  held  that  an  award  before  performance  is  a  bar  of  the  former 
action. 

Et  per  Pratt  C.J.  (on  consideration).  We  are  all  of  opinion,  that  the  plea  is  not 
good,  and  therefore  the  judgment  must  be  affirmed  :  as  the  plaintiff  had  a  good  cause 
of  action,  it  can  only  be  extinguished  by  a  satisfaction  he  agrees  to  accept ;  and  it  is 
not  [427]  his  agreement  alone  that  is  sufficient,  but  it  must  appear  to  the  Court  to  be 
a  reasonable  satisfaction  ;  or  at  least  the  contrary  must  not  appear,  as  it  does  in  this 
case.  If  51.  be  (as  is  admitted)  no  satisfaction  for  151.  why  is  a  simple  contract  to  pay 
51.  a  satisfaction  for  another  simple  contract  of  three  times  the  value?  In  the  case  of 
a  bond,  another  has  never  been  allowed  to  be  pleaded  in  satisfaction,  without  a 
bettering  of  the  plaintiff's  case,  as  by  shortening  the  time  of  payment.  Nay  in  all 
instances  the  bettering  his  case  is  not  sufficient,  for  a  bond  with  sureties  is  better  than 
a  single  bond,  and  yet  that  will  not  be  a  satisfaction.  1  Brownl.  47,  71.  2  Roll. 
Abr.  470.     The  judgment  therefore  must  be  affirmed  (1). 

Then  it  was  alleged,  that  since  the  time  which  the  Court  took  to  advise,  the 
defendant  in  error  was  dead  ;  and  therefore  they  prayed,  that  they  might  enter  the 
judgment  nunc  pro  tunc,  as  was  done  in  the  case  of  Bailer  v.  Delander,  Trin.  1  Geo.  in 
B.  R.  which  was  ordered  accordingly  (2). 

(1)  Taylor  v.  Baker,  5  Mod.  136.  But  the  present  case  was  denied  to  be  law  in 
Hardcastle  v.  Howard,  H.  26  Geo.  3.  Vide  2  'Term  Rep.  28.  See  also  Kearslake  v. 
Morgan,  5  Term  Rep.  513. 

(2)  Craven  v.  Henley,  Barnes  255.  Astley  v.  Reynolds,  post,  917.  Tooker  v.  Duke 
of  Beaufmi,  1  Burr.  147.  Sir  John  Trelavmey  v.  Bishop  of  Winchester,  ib.  226,  S.  P. 
Vide  also  1  Leon.  287.  1  Sid.  462.  1  Vent.  58,  90.  But  Blachall  v.  Heal,  Cora. 
Rep.  13,  contra. 

Right  vers.  Hamond. 

Construction  of  a  devise.     Comyns  23.     2  Eq.  Ab.  311,  c.  17,  338,  pi.  11. 
8  Vin.  Abr.  tit.  Devise  (L.  2),  pi.  32,  104,  S.  C. 

In  ejectment,  a  case  was  made  at  Kent  Assizes;  that  Thomas  Came,  being  tenant 
for  life  of  the  lands  in  question,  remainder  to  his  wife  for  life,  remainder  to  his  own 
right  heirs,  20  October  1673,  made  his  will  in  these  words:  "Item,  my  lands  by 
Woolwich  my  wife  is  to  enjoy  for  her  life,  after  her  decease  of  right  it  goeth  to  my 
daughter  Elizabeth  for  ever,  provided  she  hath  heirs  ;  if  my  said  daughter  Elizabeth 
should  die  before  her  mother,  or  without  heirs,  and  my  said  wife  Mary  should  many 
again  and  have  an  heir  male,  I  bequeath  him  all  my  right  to  that  estate,  not  thinking 
I  can  sufficiently  reward  her  love ;  if  my  said  wife  marrieth  again,  and  fails  of  heir 
male,  after  her  decease  and  my  daughter,  she  failing  of  heirs,  I  bequeath  501.  per  ann. 
of  that  estate  to  my  brother  Joseph  Came,  and  to  his  heirs  for  ever."  And  then 
distributed  the  rest  to  other  persons. 

The  devisor  died,  and  the  wife  married  again,  and  had  issue  Thomas  Hamond  the 
defendant,  and  died.  Then  Elizabeth  the  daughter  died  without  issue.  And  upon  her 
death  the  lessors  of  the  plaintiff  claim  the  estate  as  right  heirs  of  the  devisor,  and  the 
defendant  claims  under  the  devise  to  the  heir  male  of  the  devisor's  wife  by  a  second 
husband. 

Keeve  pro  quer'  argued,  that  the  devise  to  the  defendant  was  void,  being  of  a  fee 
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upon  a  fee.  19  H.  8,  8.  Cro.  Car.  .57.  For  when  it  was  to  go  to  his  daughter  and 
her  heirs,  there  could  [428]  be  no  limitation  over.  Indeed  3  Lev.  70,  says  it  is  but 
a  tail ;  but  the  difference  is,  whore  the  limitation  is  to  one  who  can  be  heir  to  the 
daughter,  there  it  is  a  fee-tail,  because  the  devisor  must  know  the  remainder  would  be 
void  if  the  first  was  a  fee-simple,  because  the  remainder-man  would  claim  as  heir  to  the 
daughter ;  but  here  the  defendant  is  a  stranger,  and  cainiot  be  heir  to  the  daughter. 

Then  it  was  objected,  that  the  words  she  failing  of  heirs,  shew  what  heirs  were 
meant,  and  there  is  a  limitation  to  the  uncle,  who  may  be  heir  to  the  daughter.  But 
why  may  not  that  be  construed  to  be  a  rent-charge  of  501.  per  ann.  to  the  brother, 
and  then  it  can  have  no  influence  to  turn  the  daughter's  estate  into  a  tail  ;  besides, 
this  is  an  independent  clause,  and  therefore  not  to  controul  the  construction  of  the 
former,  according  to  the  case  in  Dy.  124. 

The  defendant  cannot  take  by  way  of  executory  devise,  because  it  is  a  contingency 
on  a  dying  without  heir,  which  is  too  remote. 

But  if  the  devise  was  good,  yet  the  contingencies  have  never  happened.  The 
words  are,  if  my  daughter  dies  before  her  mothei',  or  without  heirs  :  now  the  words 
are  not  to  be  taken  strictly,  for  then  perhaps  the  issue  of  the  daughter  may  be  barred 
by  her  death  before  the  mother  ;  but  the  natural  way  is,  to  read  it  in  the  copulative, 
as  we  have  many  instances.  1  Vent.  62.  1  Leon.  70.  PoUex.  64-5.  Plow.  286,  289. 
So  that  taking  it  that  way,  then  the  mother  died  first,  and  consequently  the  defendant 
who  is  to  claim  on  the  daughter's  dying  before  the  mother,  can  have  no  title. 

Cheshyre  Serjeant  contra.  I  admit,  if  the  first  words  stood  alone,  they  would  carry 
a  fee  to  the  daughter.  But  it  would  be  endless  to  cite  cases,  where  the  fullest  words 
have  been  controuled  by  what  has  come  after,  so  as  to  make  that  a  devise  in  tail, 
which  otherwise  would  pass  a  fee.     1  Koll.  Abr.  836. 

I  do  not  contend,  that  this  is  an  executory  devise  ;  it  must  be  a  contingent 
remainder.     2  Saund.  88.     2  Cro.  416.     1  Saund.  142.     3'Cro.  31. 

I  see  no  reason  to  alter  the  word  or ;  if  you  do,  why  may  not  we  read  it,  if  she 
dies  before  her  mother,  or  after  without  heirs. 

Adjournatur.     And  afterwards  Pratt  C.J.  delivered  the  resolution  of  the  Court. 

[429]  We  are  of  opinion,  that  the  first  part  of  the  will  is  no  devise,  the  testator 
only  taking  notice  how  the  estate  was  settled  before,  that  if  he  made  no  will  his  wife 
would  have  it  for  her  life,  and  after  her  decease  of  right  it  would  go  to  his  daughter 
Elizabeth  for  ever(l).  The  devise  therefore  to  the  defendant  can  be  only  considered 
as  a  contingent  remainder,  or  an  executory  devise  :  as  an  executory  devise  it  cannot 
be  good,  for  the  contingency  is  too  remote  (2),  and  it  is  not  like  the  case  of  Lloyd  v. 
Canj,  where  the  contingency  was  so  very  near  the  compass  of  a  life,  whereas  here  it 
is  limited  on  the  wife's  having  no  issue  male  by  a  second  husband,  and  the  daughter 
failing  of  heirs. 

As  a  contingent  remainder  it  will  not  do  for  want  of  a  particular  estate,  taking  the 
first  part  of  the  will  to  be  only  a  declaration  how  his  estate  was  settled,  and  not  as  a 
devise  to  the  daughter. 

Besides,  it  appears  the  contingency  never  happened,  for  the  daughter  did  not  die 
before  the  mother  (3),  consequently  the  lessors  of  the  plaintiff,  who  are  both  heirs  to 
the  daughter  and  heirs  to  the  devisor,  must  enter,  and  therefore  the  plaintiff  must 
have  judgment. 

(1)  Wright  v.  Wyvel,  2  Vent.  57.  3  Lev.  259,  S.  C.  In  Bamfield  v.  Papham, 
1  P.  Wms.  59. 

(2)  Vide  Gm-e  v.  Gore,  post,  938  n. 

(3)  From  this  it  appears  that  the  C.  J.  considered  the  word  "  or  "  as  put  for  and, 
and  that  the  condition  was  to  be  construed  copulatively.  Vide  Barker  v.  Siiretees, 
post,  1175,  and  see  this  case  explained  Fearne  Cont.  Rem.  3  ed.  334,  and  the  authoritie- 
there  quoted. 

Crompton  vers.  Ward. 

Intr.  de  Hill.  4  Geo.  Rot.  379. 

In  case  for  an  escape,  qu.  whether  the  sheriff  may  plead  a  rescue  from  his  bailiff?  and 
whether  he  must  not   aver  that  the  prisoner  was  not  afterwards  found  in  his 
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bailiwick  1     A  rescue  of  one  brought  out  of  gaol  by  habeas  corpus  between  judgment 
and  execution  by  any  but  common  enemies  will  not  excuse  the  sheriff. 

In  ease  for  the  escape  of  Mary  Oglethorpe,  the  declaration  set  forth,  that  Mich. 
2  Geo.  in  C.  B.  the  plaintiff  recovered  judgment  against  her  for  2321.  which  coming 
into  B.  R.  by  writ  of  error,  the  writ  was  non  pros  and  execution  awarded,  which 
judgment  is  still  in  force:  that  12  June  2  Geo.  the  said  Oglethorpe  surrendered  to 
the  Fleet  in  discharge  of  her  bail,  fiom  whence  she  was  removed  by  hapeas  corpus  to 
Newgate  una  cum  die  et  causa,  &c.  where  the  plaintiff  intended  to  charge  her  in 
execution,  but  the  defendants.  Sheriff  of  Middlesex,  voluntarily  permitted  her  to 
escape.  The  defendants  confess  the  said  Oglethorpe  in  their  custody,  prout,  &c.  but 
say  that  20  Junii  a  habeas  corpus  was  delivered  to  them,  requiring  them  to  bring  her 
to  the  Chief  Justice's  chamber,  upon  which  they  made  a  warrant  to  their  bailiff 
commanding  him  to  carry  her  and  bring  her  safe  back  again,  by  virtue  of  which  he 
took  her  out  of  Newgate,  and  in  carrying  her  alotig  she  was  rescued.  The  plaintiff 
demurs.  And  Mich.  5  Geo.  Yorke  pro  quer'  took  three  exceptions  to  the  manner  of 
pleading. 

1.  It  is  improperly  pleaded  :  they  should  not  have  set  forth  the  fact,  but  the 
operation  of  law  resulting  from  that  fact ;  therefore  pleading  the  rescue  from  the 
bailiff  is  wrong  ;  it  ought  to  have  been  as  from  the  sheriff,  for  the  law  takes  no  notice 
of  a  bailiff  or  his  acts.  In  Cooke's  case,  Hil.  2  Geo.  a  rescue  was  returned  on  a  bill 
[430]  of  Middlesex  in  this  form  :  that  a  capias  ad  satisfaciendum  issued  to  the  sheriff, 
who  thereupon  took  the  debtor,  and  the  rescue  was  made  of  the  prisoner  under  that 
arrest:  exception  was  taken,  that  this  return  was  only  argumentative,  because  an 
escape  of  one  in  custody  of  the  sheriff"  is  an  escape  for  all  suits  wherein  he  had  process. 
The  return  indeed  was  held  good,  it  being  Veritas  facti,  but  the  Court  held  it  would 
have  been  otherwise  in  pleading.  2  Saund.  97.  If  one  jointenant  pleads  that  the 
other  concessit  to  him,  it  is  ill ;  for  it  should  have  been  pleaded  as  a  release,  that  being 
the  only  proper  conveyance  between  jointenants.  2  Vent.  149,260,266.  3  Lev.  290. 
That  was  pleaded  as  a  grant,  which  could  only  enure  as  a  covenant  to  stand  seised, 
and  the  plea  was  held  ill  ;  for  it  ought  to  have  been  pleaded  according  to  the  effect  of 
it  in  law.     Salk.  8,  274. 

2.  The  defendants  ought  to  have  averred,  that  she  was  not  afterwards  found  in 
balliva  sua.     Dalt.  215,  2l6.     Officina  Brevium  203,  204,  217,  226. 

3.  The  habeas  corpus  requires  her  to  be  brought  sub  salvo  et  securo  conductu,  but 
the  defendants  have  not  shewn  that  they  complied  with  this  direction  ;  as  they  ought 
to  do,  when  they  plead  a  rescue. 

As  to  the  principal  point,  whether  the  rescue  here  pleaded  be  a  sufficient  excuse  ; 
I  must  observe,  that  such  returns  have  never  been  favoured,  because  there  may  be 
fraud  and  combination  impossible  to  be  discovered,  and  they  infer  a  reflection  upon 
the  King,  by  supposing  an  unlawful  force,  as  appears  by  Westm.  2,  c.  39,  which  recites, 
that  the  sheriff's  multotiens  falsum  dant  responsum,  mandando  quod  non  potuerunt 
exequi  praiceptum  regis  propter  resistentiam  :  and  concludes,  caveant  viceeomites  de 
caetero,  quod  hujusmodi  responsio  redundat  in  dedecus  domini  regis  et  coronse  suae. 
A  return  of  a  rescue  may  discharge  the  sheriff  against  the  King,  but  not  against  the 
party.  Formerly  such  a  return  of  a  rescue  upon  mesne  process  was  held  not  pleadable, 
because  the  sheriff  might  take  sufficient  power  of  the  county.  Cro.  Eliz.  868.  But 
since  in  the  case  of  Mai/  v.  Proby,  Cro.  Jac.  419.  3  Bulst.  198.  Moor  852.  1  Roll. 
Abr.  807,  it  has  been  resolved,  that  the  arrest  being  on  mesne  process,  and  not  upon 
execution,  the  sheriff  is  not  bound  to  take  the  posse  comitatus,  and  therefore  rescous 
is  a  good  return  :  but  if  the  prisoner  had  been  once  in  the  gaol,  the  sheriff  ought  to 
keep  him  at  his  peril,  and  rescous  is  no  excuse,  for  he  is  to  take  care  that  his  prison 
be  strong  enough  to  keep  the  prisoners.  And  upon  process  of  execution  such  a  return 
is  no  excuse  against  the  King  or  the  party,  for  the  process  being  once  executed,  the 
party  can  have  no  other  :  from  this  case  I  drew  [431]  two  inferences,  1.  That  when 
the  prisoner  is  once  in  goal,  a  rescue  thence  will  be  no  excuse  to  the  sheriff.  1  Roll. 
Abr.  807,  pi.  3.  33  H.  6,  1.  4  Co.  84  a.  is  a  much  stronger  case  than  the  present ; 
for  there  it  is  held  that  if  rebel  subjects  break  the  prison,  whereby  the  prisoners  escape  ; 
this  is  no  excuse,  though  it  is  otherwise  where  it  is  done  by  foreign  enemies.     In 
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33  Hen.  6,  1,  the  case  was  adjourned,  but  in  16  Ed.  4,  3,  it  is  resolved  by  all  the 
Judges  ;  and  the  Marshal  of  B.  R.  was  forced  to  get  an  Act  of  Parliament.  2.  The 
other  inference  i-s,  that  wherever  the  sheriff  may  raise  the  posse,  he  is  not  excusable 
for  a  rescous,  because  no  power  is  by  intendment  able  to  resist  the  sheriff  and  his 
posse.  8  Hen.  4,  19.  The  prisoner  here  is  to  be  taken  to  be  in  actual  custody.  It 
cannot  be  intended  the  habeas  corpus  was  sued  out  at  the  instance  of  the  plaintiff, 
and  the  sheriff  might  have  raised  the  posse  ;  the  very  words  of  the  writ  suppose  it, 
sub  salvo  et  securo  conductu.  Since  it  appears  therefore,  that  the  sheriff  is  liable  for 
the  rescue  of  one  in  execution,  and  for  a  rescue  out  of  the  prison  where  the  custody 
is  on  mesne  process  only,  because  in  those  cases  he  may  raise  the  posse,  I  can  see  no 
reason  to  distinguish  this  case  from  those,  and  why  he  may  not  have  the  posse  in  one 
as  well  as  in  the  other. 

Bootle  contra.  As  to  the  first  objection,  we  may  plead  either  according  to  the 
truth  of  the  fact,  or  the  operation  of  the  law  upon  that  fact,  and  either  way  is  good. 
Palm.  532.  2.  We  have  confessed  and  avoided  the  escape,  and  the  cases  cited  are  of 
returns,  where  it  may  be  necessary  to  say  the  party  was  not  afterwards  to  be  found 
in  his  bailiwick  ;  because  according  to  the  latter  resolutions,  1  Vent.  269,  which 
denies  The  Sheriff  of  Bssex's  case  in  Hob.  202,  the  prisoner  may  be  re-taken,  and  there- 
fore the  return  must  answer  every  possibility,  which  need  not  be  done  in  pleading. 
The  third  objection  depends  upon  the  principal  point,  as  to  which  I  must  observe, 
that  it  appears  Oglethorpe  was  not  in  execution,  for  which  reason  case  is  brought, 
because  the  1  Rich.  2,  c.  12,  gives  debt  only  for  the  escape  of  one  in  execution. 
11  Hen.  4,  11.  A.  wounds  B.  and  being  in  the  custody  of  the  constable  escapes,  and 
then  B.  dies  ;  the  constable  is  not  answerable  as  for  the  escape  of  a  felon.     Salk.  614. 

2  Mod.  Gas.  158.  At  this  day  a  rescue  upon  mesne  process  is  a  good  excuse,  though 
the  former  opinions  were  otherwise.  3  Lev.  46.  2  Lev.  144,  and  2  Cro.  419,  May 
V.  Prohy.  There  is  a  great  difference  between  prisoners  at  large,  and  those  in  actual 
custody  ;  the  latter  by  Westm.  2,  c.  11,  may  be  kept  in  irons,  but  that  extends  only 
to  such  as  are  within  the  walls  of  the  prison  :  one  in  custody  out  of  the  prison  is  not 
required  to  have  so  strict  a  guard,  and  therefore,  though  a  rescue  out  of  the  gaol  of 
one  in  upon  mesne  process  makes  the  sheriff  liable,  yet  he  is  not  so  for  the  rescue  of 
a  [432]  person  not  carried  to  gaol.  On  a  habeas  corpus  the  sheriff  may  go  out  of  the 
■way  with  the  prisoner,  provided  he  has  him  ready  at  the  return  of  the  writ.  3  Co. 
44  a.  The  sheriff  is  obliged  to  bring  out  the  party  in  obedience  to  the  King's  writ, 
and  he  is  not  compellable  to  have  a  stricter  guard  than  for  a  person  arrested  on  mesne 
process :  a  common  capias  has  the  words  salvo  custodias  as  well  as  the  habeas  corpus, 
so  no  inference  can  be  drawn  from  the  wording  of  the  writ.  The  reason  why  the 
sheriff  shall  raise  the  posse  in  case  of  execution  doth  not  hold  in  this  case ;  for  the 
party  doth  not  lose  his  debt,  nor  even  his  process,  for  there  may  be  a  re-caption  :  the 
Statute  of  Marleberge,  c.  21,  and  Westm.  1,  c.  17,  Westm.  2,  c.  39,  are  but  in 
atfirraance  of  the  common  law.  2  Inst.  4.54.  For  the  sheriff  might  have  had  the 
posse  before.  But  though  he  may,  yet  he  is  not  obliged  to  raise  the  posse  upon  every 
occasion,  for  it  is  to  be  presumed  men  will  act  according  to  law,  and  the  contrary  is 
never  supposed.  10  H.  7,  26.  The  sheriff  in  this  case  might  plead  a  re-caption. 
■Godb.  177.  And  as  on  a  habeas  corpus  he  may  let  the  prisoner  go  out  of  the  way, 
it  shews  he  is  only  considered  as  a  person  in  custody  upon  mesne  process  :  escapes 
being  so  penal,  the  Judges  have  always  made  a  favourable  construction  for  the  officers. 

3  Co.  44  a. 

Yorke  replied.  This  is  more  than  a  custody  on  mesne  process.  The  demand 
transit  in  rem  judicatam  ;  and  if  the  sheriff  is  not  liable,  it  will  be  very  easy  to  bring 
a  habeas  corpus  for  no  other  end,  but  to  let  the  prisoner  escape. 

Chief  Justice.  Here  the  fact  pleaded  is  true,  that  she  was  in  the  custody  of  bailiff, 
and  rescued  from  him  ;  and  though  this  amounts  in  law  to  the  custody  of  the 
sheriff  (1),  yet  it  differs  from  the  cases  of  grants,  for  there  the  fact  was  not  true  :  it 
was  not  a  grant  but  a  release,  and  a  covenant  to  stand  seised,  but  here  the  fact  is  true, 
and  properly  pleaded.  2.  The  defendants  have  confessed  and  avoided,  and  therefore 
it  lay  upon  the  plaintiff  to  shew  a  re-caption  in  his  replication.  The  third  objection 
Jikewise  has  nothing  in  it,  for  the  words  of  a  common  capias  are  as  strong. 

As  to  the  principal  point,  I  cannot  see  how  this  case  is  distinguished  from  a  custody 

K.  B.  XXII.— 20* 
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on  mesne  process,  where  a  rescue  is  plead-[433]-able.  The  sheriff  was  obliged  to 
bring  her  out,  and  as  she  was  not  in  execution,  she  can  only  be  said  to  be  in  upon 
mesne  process.     Powys  Justice  accord. 

Eyre  Justice  inclined  the  rescue  was  a  sufficient  excuse,  and  well  pleaded. 

Fortescue  Justice  accord'  as  to  the  first  objection.  As  to  the  second  I  think  the 
plea  should  have  gone  on,  and  said  she  was  not  found  afterwards ;  as  this  stands,  there 
may  be  an  intendment  that  she  was.  As  to  the  third,  it  appears  she  was  carried  by 
one  single  officer,  which  is  certainly  a  neglect.  This  is  a  sort  of  middle  process  after 
the  plaintiff  has  run  a  long  race  ;  and  though  the  Crown  may  command  the  sheriff 
to  bring  out  his  prisoner,  yet  that  is  without  prejudice  to  the  party  :  she  ought  to  be 
conveyed  as  securely  as  she  is  kept,  and  the  sheriff  here  may  have  his  remedy  against 
the  rescuers.  He  might  before  he  brought  her  out  have  insisted  on  money  to  pay 
a  guard  (2). 

Hil.  7  Geo.  it  was  argued  a  second  time,  by  Wearg  pro  quer'.  The  question  is, 
whether  after  judgment  and  before  any  charge  in  execution,  a  rescue  on  the  party's 
being  brought  out  on  a  habeas  corpus  be  a  good  excuse  for  the  sheriff  in  an  action 
of  escape. 

To  prove  it  no  excuse  I  shall  consider,  1.  What  are  the  grounds  of  this  action, 
taking  it  as  entirely  new.  2.  Compare  it  with  the  resolutions  already  in  the  books. 
3.  The  objections  that  have  been,  or  may  be  made. 

1.  To  consider  the  foundation  of  such  an,  action;  and  that  is  the  damage  which 
the  plaintiff  has  sustained  by  the  neglect  of  the  defendant,  which  he  might  have 
prevented  by  the  use  of  those  means  that  he  had  in  his  power  ;  for  the  law  supposes 
the  posse  to  be  a  sufficient  defence  against  a  rescue,  and  that  no  force  is  able  to  resist 
the  sheriff  and  his  posse.  Here  is  not  the  act  of  God,  as  fire  ;  or  any  foreign  force, 
as  the  case  of  enemies,  which  I  admit  are  excuses  for  the  sheriff.  33  Hen.  6,  1. 
16  Ed.  4,  3.  4  Co.  84.  1  Koll.  Abr.  808.  The  sheriff  may,  if  he  pleases,  raise  the 
posse  in  execution  of  any  process  whatsoever.  2  Inst.  193.  3  Hen.  7,  1.  Dalt. 
Sher.  cap.  20,  p.  104,  cap.  95,  p.  3.54,  5.  The  plea  admits  the  neglect,  and  the  officer 
has  a  fee.  3  Bulst.  212.  Cro.  Eliz.  873.  1  Vent.  268.  Winch,  90.  21  Ed.  3, 
45  b. 

[434]  2.  The  cases  in  the  books.  I  would  compare  this  with  the  case  of  a  rescue  of 
one  taken  upon  mesne  process  before  he  is  carried  to  gaol.  In  Queen  Elizabeth's  time 
this  question  was  determined  against  the  sheriff.  3  Cro.  868.  Noy  40.  But  I  admit 
it  has  since  been  resolved  otherwise.  3  Bulst.  198.  And  now  it  is  held,  that  the 
sheriff  shall  not  be  answerable.  2  Cro.  419.  1  Eoll.  Abr.  807,  D.  1.  1  Lev.  144. 
3  Lev.  46. 

But  taking  the  law  according  to  the  latter  resolutions,  I  shall  shew,  that  the  reasons 
they  go  upon  do  not  affect  this  case. 

1.  In  the  case  of  mesne  process,  though  the  sheriff  may,  yet  he  is  not  bound  to 
raise  the  posse.  Dalt.  154.  But  in  this  case,  where  the  prisoner  is  conveyed  by 
process  after  judgment,  he  ought  to  take  the  same  caution,  as  if  he  was  upon  a  capias 
ad  satisfaciendum,  nay  a  greater,  if  he  observes  the  words  of  the  habeas  corpus,  which 
require  him  to  convey  the  prisoner  sub  salvo  et  securo  conductu.  Besides,  this  is  a 
process  not  so  easy  to  be  renewed  as  a  capias  ad  satisfaciendum  or  mesne  process. 
Cro.  Car.  240,  255. 

2.  Another  reason  why  rescue  on  mesne  process  is  an  excuse  is,  because  of  the 
multiplicity  of  such  writs,  which  are  executed  at  the  same  time  in  different  parts 
of  the  county,  which  makes  it  impossible  for  the  sheriff  to  raise  the  posse ;  but  this 
is  a  writ  which  rarely  issues,  and  there  is  no  danger  of  having  many  of  them  to  execute 
at  the  same  time. 

In  the  case  of  mesne  process  the  plaintiff  has  the  conduct  of  that,  but  the  defendant 
may  purchase  the  habeas  corpus. 

3.  The  objections  are,  1.  That  we  may  have  our  remedy  against  the  rescuers  ;  but 
will  not  they  send  us  back  again  to  the  sheriff?  Besides,  it  is  a  doubt  whether  the 
plaintiff  has  any  remedy  against  the  rescuers  ;  the  sheriff  indeed  has,  and  therefore 
he  is  not  hurt  by  being  subjected  to  our  action.  Hutt.  95.  2  Cro.  419.  Cro.  El.  53v 
The  wrong  is  done  by  both  the  sheriff  and  the  rescuers.     1  Roll.  Abr.  698,  B.  3. 

2.  Say  they,  why  should  the  habeas  corpus  put  the  sheriff  in  a  worse  condition,. 
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when  he  is  obliged  to  bring  her  out  in  obedience  to  that  command  1  But  we  say,  no 
command  of  the  Crown  can  excuse  him  as  to  the  subject.  Dyer  296  b.  297  a.  1  Roll. 
Abr.  808. 

3.  It  is  objected,  that  this  will  be  a  hard  case  upon  the  sheriff,  who  may  be  ruined 
by  combinations  between  the  plaintiff  and  defendant.  But  has  not  the  law  furnished 
him  with  the  means  to  [435]  prevent  any  thing  of  that  nature,  by  investing  him  with 
a  power  to  raise  the  posse  ? 

Upon  the  whole  it  appears  here  has  been  a  neglect,  an  interruption  of  the  course 
of  justice,  a  damage  to  the  plaintiff,  for  which  he  ought  to  have  redress. 

Keeve  contra.  This  is  a  rescue  of  one  in  custody  on  mesne  process  only,  and  not 
out  of  the  walls  of  the  prison  :  for  she  was  brought  thence  by  the  King's  command, 
which  the  sheriff  was  bound  to  obey.  And  4  Co.  44,  it  is  said,  that  every  thing  is  to 
be  taken  most  favourably  for  the  officer.  In  the  case  of  a  capias  ad  satisfaciendum, 
the  reason  why  the  sheriff  was  liable  was,  because  the  party  could  have  no  new  writ. 
Hob.  Sheriff  of  Essex  s  case.  Though  it  is  otherwise  resolved  since,  that  the  party  him- 
self may  retake  him.  1  Sid.  330.  1  Lev.  211.  2  Keb.  340.  2  Lev.  109,  132. 
1  Vent.  267.  Show.  177.  But  what  if  he  is  rescued  on  mesne  process,  and  cannot 
be  re-taken  ;  does  not  the  plaintiff'  lose  his  debt  as  much  in  the  case  of  an  execution? 
The  reasons  now  given  for  that  ease,  are  not  given  in  the  books. 

This  is  no  more  than  a  custody  on  mesne  process  out  of  the  walls  of  the  prison  ; 
every  common  capias  has  the  words  salvo  custodias,  so  no  argument  can  be  drawn 
from  those  words  in  the  habeas  corpus.  The  sheriff  is  liable  in  no  case  for  a  rescue,  but 
where  he  was  obliged  to  take  the  posse,  which  here  he  was  not.  If  the  sheriff,  after 
the  party  is  charged  in  execution,  brings  him  out  on  a  habeas  corpus,  it  is  no  escape 
if  he  goes  out  of  the  direct  way.     3  Co.  44.     Moor  257. 

And  as  to  the  objection,  that  the  plaintiff  is  no  party  to  the  suing  out  the  habeas 
corpus  ;  is  not  that  the  case  where  there  are  several  processes  charged  against  the 
same  person,  and  he  is  rescued  when  taken  on  one  only  ?  And  though  the  warrant 
is  to  one  bailiff  only,  yet  that  is  no  argument  of  a  neglect,  because  that  bailiff  had  it 
in  his  power  to  raise  the  posse  without  resorting  back  to  the  sheriff. 

Adjournatur.  And  this  term  Pratt  Chief  Justice  delivered  the  resolution  of  the 
Court. 

It  was  admitted  at  the  Bar,  and  is  not  now  to  be  disputed,  but  that  on  the  one 
hand,  if  the  sheriff  arrests  the  party  by  virtue  of  mesne  proces.s,  and  he  is  rescued  as 
he  carries  him  to  gaol,  it  will  be  a  good  excuse  for  the  sherifT.  Cro.  Jac.  419.  And 
on  the  other  hand,  if  the  party  be  once  within  the  walls  of  the  prison,  though  the 
custody  be  on  mesne  process  only,  yet  a  rescue  from  [436]  thence  by  any  but  common 
enemies  will  be  no  excuse  :  if  a  company  of  rebels  break  the  prison,  and  let  out  the 
prisoners,  yet  the  sheriff  is  answerable  ;  because  the  law  supposes  the  sheriff  and  his 
posse  are  sufficient  to  resist  such  a  force.  1  Roll.  Abr.  811.  4  Co.  84.  These,  I  say, 
are  grounds  that  are  not  to  be  disputed. 

The  case  at  Bar  is  new,  and  differs  from  both  these  ;  but,  however,  we  must  take 
it  upon  the  different  reasons  of  those  cases.  In  the  case  of  mesne  process  the  sheriff, 
if  he  meets  the  party  against  whom  he  has  such  process  by  accident,  and  is  told  it  is 
the  defendant,  he  is  bound  to  arrest  him  ;  and  then  because  it  is  not  supposed  that 
he  has  always  the  posse  along  with  him,  he  is  excused  against  a  rescue.  But  in  the 
present  case  there  is  no  such  danger  of  surprize,  he  has  notice  before,  that  such  a  day 
he  is  to  bring  the  party  out  of  prison,  and  it  is  his  duty,  and  so  he  is  directed  by  the 
writ,  to  provide  for  the  sure  and  safe  conduct  of  the  party.  Here  he  has  not  taken 
that  caution,  whereby  the  plaintiff,  who  had  an  interest,  a  sort  of  property  in  the  body 
of  the  prisoner,  has  sustained  a  damage.  This  damage  has  happened  by  the  neglect 
of  the  sheriff,  and  therefore  he  must  answer  it  to  the  plaintiff  in  this  action.  Judg- 
ment pro  quer'. 

(1)  "A  return  made  by  a  sheriff  that  the  person  arrested  was  rescued  out  of  the 
custody  of  the  bailiff  has  been  held  bad,  the  return  must  be  that  the  defendant  was 
rescued  out  of  his  custody."  Per  Butler,  J.  in  Woodgate  v.  Knatchbull,  2  Term 
Rep.  156. 

(2).  Quaere.     Vide  Hopman  v.  Barber,  post,  814. 


620  trinity  term,  7  geo.  1  strange,  437. 

[437]    Trinity  Term,  7  Georgii  Regis.    In  B.  R. 

Sir  John  Pratt,  Knt.,  Lord  Chief  Justice.  Sir  Littleton  Powys,  Knt.,  Sir  Robert 
Eyre,  Knt.,  Sir  John  Forteseue  Aland,  Knt.,  Justices.  Sir  Robert  Raymond,  Knt., 
Attorney  General.     Sir  Philip  Yorke,  Knt.,  Solicitor  General. 

DoMiNUS  Rex  vers.  Butcher. 

In  order  of  bastardy  it  must  appear  the  child  was  born  in  the  parish  to  which  relief 

is  ordered.     Salk.  474. 

Exception  was  taken  to  an  order  of  bastardy,  that  it  did  not  appear  the  child  was 
born  in  the  parish  to  which  the  relief  is  ordered  :  for  it  ran.  We  A.  and  B.  two  justices 
of  the  borough  of  Lime  Regis,  residing  within  the  limits  where  the  parish  church  is 
within  which  parish  the  child  was  born,  do,  &c.  which  is  only  an  averment,  that  the 
justices  resided  in  that  parish  where  the  child  was  born,  but  that  might  not  be  the 
same  parish  to  which  relief  is  given  ;  and  for  this  fault  the  order  was  quashed. 

Pas.  3  Geo.  2,  Hex  v.  Childrens  (a),  an  order  was  quashed,  for  not  shewing  the 
child  was  born  in  the  parish,  to  which  relief  was  ordered. 

(«)  1  Barn.  B.  R.  326. 

[438]    Between  the  Parishes  of  Eastwoodhey  in  Com'  Hants  and 
Westwoodhey  in  Com'  Berks. 

If  a  son  grown  up  removes  with  his  father  as  part  of  the  family,  he  gains  a  new  settle- 
ment with  the  father ;  but  if  the  father  afterwards  removes  and  leaves  him  behind, 
he  gains  no  settlement  in  this  last  place. 

Upon  appeal  from  an  order  of  two  justices  for  the  removal  of  Robert  Baker, 
Elizabeth  his  wife,  and  Thomas  their  son  under  seven  years,  from  the  parish  of  West- 
woodhey to  the  parish  of  Eastwoodhey,  the  sessions  state  the  fact  specially  for  the 
opinion  of  the  Court. 

That  forty  years  since,  Thomas  Baker,  the  father  of  this  Robert,  was  seised  in  fee 
of  a  freehold  estate  in  the  parish  of  Hampstead  Marshal  in  the  county  of  Berks,  where 
he  lived  till  the  year  1697,  and  had  this  son  Robert,  who  was  at  that  time  eight  years 
old.  That  in  1697,  the  father  and  all  his  family  removed  to  Cheveley,  where  he  rented 
a  tenement  of  201.  per  ann.  for  two  years.  That  in  1699,  he  purchased  a  copyhold 
estate  of  111.  per  ann.  in  the  parish  of  Westwoodhey,  whither  he  removed  with  his  son 
and  servants,  and  served  churchwarden  and  other  parish  offices,  and  paid  taxes,  till 
1716,  when  he  purchased  a  cottage  of  11.  12s.  6d.  per  ann.  in  Eastwoodhey,  and  went 
and  lived  upon  it  till  his  death  ;  but  they  state  it  specially,  that  Robert  the  son  staid 
behind  in  Westwoodhey,  where  he  married  a  wife,  and  has  work'd  ever  since  on  his 
own  account,  and  that  he  is  thirty  years  old.  Upon  the  whole,  the  sessions  confirm 
the  order  of  the  two  justices  for  his  settlement  at  Eastwoodhey. 

Strange  moved  to  quash  the  order  of  sessions,  for  that  the  settlement  of  Robert 
the  son  is  either  at  Hampstead  Marshall,  where  he  was  born,  and  where  he  lived  till 
eight  years  old  :  Salk.  470.  Or  if  it  should  be  carried  so  far,  as  that  he  gained  a  new 
settlement  with  the  father,  by  removing  with  him  as  part  of  his  family,  according  to 
the  case  of  Cumner  v.  Milton,  Salk.  528,  yet  that  can  carry  him  no  farther  than  West- 
woodhey, which  is  the  last  place  to  which  he  accompanied  his  father;  but  let  the 
settlement  be  in  either  it  is  not  material  now,  the  only  question  being  whether  here 
is  any  settlement  in  Eastwoodhey,  for  which  there  is  no  colour. 

Mr.  Strode  e  contra  insisted,  that  let  the  son  be  of  what  age  he  will,  he  shall 
follow  the  settlement  of  the  father,  till  he  gains  one  by  his  own  acquisition?  And 
it  appearing  he  had  never  done  any  thing  to  gain  a  settlement  by  act  of  his  own, 
either  in  Hampstead  Marshal,  Cheveley,  or  Westwoodhey,  then  he  must  follow  the 
settlement  of  the  father  as  well  in  Eastwoodhey  as  in  any  of  the  rest. 

[439]  C.  J.  The  question  is  not  where  this  man  and  his  family  are  settled,  but 
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whether  there  appears  a  settlement  of  him  in  Eastwoodhey.  If  he  had  gone  thither 
with  his  father  as  part  of  the  family,  possibly  it  might  have  been  a  settlement  of  him 
there,  but  by  staying  behind  he  was  divided  from  his  father,  and  therefore  there  is 
no  colour  to  make  it  a  settlement  in  Eastwoodhey.  I  think  his  settlement  is  in 
Westwoodhey,  which  was  the  last  place  where  he  lived  as  part  of  the  father's  family. 
To  which  Powys  J.  agreed.  Et  per  Eyre  J.  He  is  settled  at  Westwoodhey,  and  it  is 
not  material  how  that  settlement  was  acquired,  whether  by  his  own  act,  or  the  act 
of  his  father.  Suppose  a  master  has  two  farms  in  two  parishes,  and  he  removes 
during  the  year,  and  leaves  the  servant  behind  to  take  care  of  the  farm  :  shall  the 
master's  gaining  a  new  settlement  transfer  the  settlement  which  the  servant  gains  by 
his  service  f     Certainly  it  shall  not. 

Fortescue  J.  accord',  and  the  order  was  quashed  (1). 

(1)  «S^/.  Michael's  Coslany,  and  St.  Malheiv's,  post,  831,  and  the  authorities  there 
cited. 

Jeffry  vers.  Wood. 

Mich.  7  Geo.  Rot.  264. 

On  demurrer  to  assignment  of  errors  the  judgment  is  quod  affirmetur. 

The  plaintiff  in  error  assigned  errors  in  law,  and  in  fact ;  and  on  demurrer  for 
duplicity  the  question  was,  what  judgment  the  Court  should  give ;  and  after  con- 
sideration they  ordered  an  entry,  quod  affirmetur,  according  to  Yelv.  58. 

TuRTON  vers.  Hayes. 

After  non  pros  the  defendant  shall  find  bail  to  the  second  action. 

The  plaintiff  had  been  non  pros'd  in  a  former  action  for  want  of  a  declaration, 
and  now  in  a  second  action  Serjeant  Whitaker  moved,  that  the  defendant  might  be 
discharged  upon  common  bail,  alleging  it  to  be  the  practice  of  C.  B.  Sed  per  Curiam, 
we  know  of  no  such  practice  here,  and  think  it  very  unreasonable ;  for  the  plaintifi" 
suffers  enough  by  paying  costs  in  the  first  action,  and  therefore  ought  not  to  be  in 
a  worse  condition  than  before  (1). 

(1)  Held  ace.  in  C.  B.  where  plaintiff  discontinued  his  first  writ,  having  mistaken 
his  action.  Bates  v.  Barry,  2  Wils.  381.  Almanson  v.  Davila,  1  Ld.  Raym.  679. 
Crutchfield  v.  Seyward,  in  C.  B.  2  Wils.  93,  contra.     Vide  Olmius  v.  Delany,  post,  1216. 

[440]    Bellew  vers.  Scott. 

Pas.  6  Geo.  Rot.  408. 

[Applied,  Adair  v.  Shaw,  1803,  1  Sch.  &  Lef.  261.     See  Soady  v.  Turnhdl,  1866, 

L.  R.  1  Ch.  498.] 

In  the  case  of  proceedings  against  a  man  and  his  wife  as  executrix,  if  a  devastavit  be 
returned,  there  needs  no  allegation  of  a  conversion,  and  if  it  be  alledged  to  be  to 
their  own  use  it  may  be  rejected. 

Error,  tam  in  the  award  of  execution  in  a  scire  facias  against  executors  upon 
a  judgment  against  their  testator  in  C.  B.  in  Ireland,  quam  in  affirmatione  ejusdem 
in  B.  R.  there. 

Strange  pro  querente  in  errore  took  several  exceptions,  and  inter  alia, 
First,  the  proceedings  are  against  a  man  and  his  wife  as  executrix,  and  the 
devastavit  is  returned  in  this  manner,  that  goods  of  their  testator  did  come  to  their 
hands  sufficient  to  pay  the  debt,  which  they  (i.e.  the  husband  and  wife)  have  wasted 
and  converted  to  their  own  use,  which  he  said  a  feme  covert  could  not  do  ;  and  cited 
1  Vent.  12,  24,  33,  where  in  trover  it  was  held  ill,  to  say  a  feme  covert  converted 
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goods  to  her  own  use ;  and  though  this  be  the  case  of  an  executrix,  who  has 
a  particular  interest  in  the  goods,  and  may  dispose  of  thetn  as  she  pleases;  yet  that 
cannot  alter  the  case,  because  the  conversion  has  quite  extinguished  that  particular 
interest  of  hers,  and  can  enure  only  to  the  benefit  of  the  husband.  1  Roll.  Abr.  932, 
F.  1,  speaks  of  the  sheriff's  returning,  that  the  husband  had  converted,  and  he  says 
that  in  that  case  the  execution  shall  be  de  bonis  propriis  of  the  husband,  whereas 
here  it  is  awarded  against  the  goods  of  them  both.  Sed  per  Curiam,  the  precedents 
are  so  as  this  in  the  case  of  a  feme  executrix.  It  is  sufficient  to  say  that  the  wife 
wasted  the  goods,  without  going  on  to  speak  of  a  conversion  ;  and  therefore  if  the 
expression  be  not  proper,  we  may  reject  the  converterunt  in  usura  suura  proprium. 
In  trover  it  is  essential,  but  here  it  is  not.  1  Roll.  Abr.  930,  pi.  9.  Cro.  Car.  519, 
are,  that  the  judgment  on  such  a  return  shall  be  de  bonis  propriis  of  both  (1). 

Second  exception.  Upon  the  writ  of  error  in  B.  R.  before  errors  assigned,  or 
diminution  alleged,  there  goes  a  certiorari,  by  which  all  the  several  processes  of 
execution  are  brought  up  and  made  parcel  of  the  record ;  whereas  the  only  ground 
for  awarding  it  can  be  to  verify  or  falsify  an  assignment  of  errors,  and  therefore  it 
should  not  have  issued  before  (2).  Sed  per  Curiam,  the  Court  may  take  notice,  that 
the  record  is  imperfect,  and  award  the  writ  for  their  own  satisfaction  (3). 

Third  exception.  In  all  judgments  it  must  appear,  the  Court  has  fully  considered 
of  the  case,  and  are  convinced  that  the  judgment  they  give  is  right  at  the  time  of 
pronouncing  it ;  and  in  Salk.  [441]  402,  Atwood  v.  Burr,  a  judgment  on  demurrer 
was  held  erroneous,  for  want  of  quia  videtur  Cur'  quod  placitum  minus  sufficiens  in 
lege  existit.  In  the  case  at  Bar  it  appears  the  judgment  was  affirmed  before  the 
merits  of  the  case  had  been  considered,  for  the  record  is,  quia  videbitur,  in  the  future 
tense,  instead  of  videtur :  so  that  because  it  will  appear  at  a  time  to  come,  that  the 
record  is  right,  therefore  do  they  before  that  time  affirm  the  judgment. 

Sed  per  Curiam,  that  case  of  Atwood  v.  Burr  was  of  an  Inferior  Court ;  neither 
(as  Mr.  J.  Eyre  said)  is  the  report  of  it  right ;  indeed  that  point  was  mentioned  in 
Mich.  1  Ann.  but  the  cause  hung  till  Hil.  4  Ann.  when  the  judgment  was  reversed 
on  another  point.  Videtur  Cur'  is  no  judgment,  Cro.  El.  145,  and  is  implied  in  the 
ideo  consideratum  est.  There  was  a  case  in  the  Exchequer  Chamber,  where  the  quia' 
videtur  was,  that  the  defendant's  plea  is  good,  ideo  consideratum  est,  that  the  plaintiff 
have  judgment.  But  the  Court  said,  that  if  it  did  not  appear  to  be  erroneous,  they 
■would  not  reverse  it  merely  because  a  wrong  reason  was  given  for  the  judgment. 
The  judgment  was  affirmed. 

(1)  Vide  Morfoot  v.  Chivers  et  Ux\  post,  631.     Smalley  v.  Kerfoot  et  Ux',  post,  1094. 

(2)  Bowers  v.  Mann,  2  Ld.  Raym.  1554,  post,  819. 

(3)  Meredith  v.  Davis,  Salk.  270.  Berkley  v.  Howard,  post,  907.  Et  vide  Merryfield 
V.  Berry,  post,  765. 

Robins  vers.  Sayward. 

Quaker  no  witness  to  ground  an  attachment  for  non-performance  of  an  award. 

Per  Curiam,  we  cannot  ground  an  attachment  for  non-performance  of  an  award 
on  the  affirmation  of  a  Quaker ;  for  though  it  be  in  a  suit  between  party  and  party, 
yet  it  is  a  criminal  prosecution  within  the  proviso  of  the  statute  7  &  8  W.  3,  c.  34(1). 

(1)  Rex  V.  Bridges,  Say.  72.  Rex  v.  Bow,  ib.  75,  S.  P.  and  see  Cowell  v.  JValler, 
2  Kel.  66.  But  it  is  now  held  otherwise,  as  being  considered  only  in  the  nature  of 
a  civil  execution.  Rex  v.  Stokes,  Cowp.  136.  Taylor  v.  Scott,  cited  per  Lord  Mansfield, 
in  Aicheson  v.  Everitt,  Cowp.  394,  quod  vide.  In  Rex  v.  Myers,  1  Terra  Rep.  266,  per 
Buller  J.  In  Rex  v.  IF.  Bowen,  per  Lord  Kenyon  C.J.  5  Term  Rep.  158.  Et  vide 
Rex  V.  Wych,  post,  872. 

BOMLEY  vers.  Fkazier. 

Indorsor  of  bill  of  exchange  may  be  charged,  without  first  resorting  to  the  drawer. 

Case  upon  a  foreign  bill  of  exchange  by  the  indorsee  against  the  indorsor,  and  on 
general  demurrer  it  was  objected,  that  they  had  not  shewn  a  demand  upon  the  drawer, 
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ill  whose  default  only  it  is  that  the  indorsor  warrants  :  and  because  this  was  a  point 
unsettled,  and  on  which  there  are  contradictory  opinions  in  Salk.  131  and  133,  the 
Court  took  time  to  consider  of  it. 

And  on  the  second  argument  they  delivered  their  opinions,  that  the  declaration 
was  well  enough.  The  design  of  the  law  of  merchants  in  distinguishing  these  from 
all  other  contracts,  by  making  them  assignable,  was  for  the  convenience  of  commerce, 
that  they  might  pass  from  hand  to  hand  in  the  way  of  trade,  in  the  same  manner  as 
if  they  were  specie  ;  now  to  require  a  demand  upon  the  drawer,  will  be  laying  such 
a  clog  upon  these  [442]  bills,  as  will  deter  every  body  from  taking  them  :  the  drawer 
lives  abroad,  perhaps  in  the  Indies,  where  the  indorsee  has  no  correspondent  to  whom 
he  can  send  the  bill  for  a  demand,  or  if  he  could,  yet  the  delay  would  be  so  great  that 
no  body  would  meddle  with  them.  Suppose  it  was  the  case  of  several  indorsements, 
must  the  last  indorsee  travel  round  the  world  before  he  can  fix  his  action  upon  the 
man  from  whom  he  received  the  bill.  In  common  experience  every  body  knows, 
that  the  more  indorsements  a  bill  has,  the  greater  credit  it  bears ;  whereas  if  those 
demands  were  all  necessary  to  be  made,  it  must  naturally  diminish  the  value,  by  how 
much  the  more  difficult  it  renders  the  calling  in  the  money.  And  as  to  the  notion 
that  has  prevailed,  that  the  indorsor  warrants  only  in  default  of  the  drawer  ;  there  is 
no  colour  for  it,  for  every  indorsor  is  in  nature  of  a  new  drawer,  and  at  Nisi  Prius  the 
indorsee  is  never  put  to  prove  the  hand  of  the  first  drawer,  where  the  action  is  against 
an  indorsor.  The  requiring  a  protest  for  non-acceptance  is  not  because  a  protest 
amounts  to  demand,  for  it  is  no  more  than  a  giving  notice  to  the  drawer  to  get  his 
etfects  out  of  the  hands  of  the  drawee,  who  by  the  other's  drawing  is  supposed  to 
have  sufficient  wherewith  to  satisfy  the  bill. 

Upon  the  whole,  we  are  of  opinion,  that  in  the  case  of  a  foreign  bill  of  exchange, 
a  demand  upon  the  drawer  is  not  necessary  to  make  a  charge  upon  the  indorsor,  but 
the  indorsee  has  his  liberty  to  resort  to  either  for  the  money  (1).  Consequently  the 
plaintiff  must  have  judgment. 

(1)  In  Lawrence  v.  Jacob,  post,  515,  and  Lake  v.  Hayes,  1  Atk.  281,  the  same  point 
is  laid  down  generally,  and  no  distinction  taken  between  foreign  and  inland  bills,  and 
in  Heylin  v.  Adamson,  Burr.  669.     D.  ace.  in  the  case  of  an  inland  bill. 

DoMiNUS  Rex  vers.  Carter. 

Indictment  for  trespass  before  justices  of  peace  quashed  for  want  of  uec  non  ad 
diversas  felonias  transgressiones,  &c. 

Indictment  for  trespass  before  justices  of  peace,  and  excepted  that  it  did  not  appear 
they  had  any  jurisdiction,  for  want  of  necnon  ad  diversas  felonias  transgressiones  et 
alia  malefacta  in  comitatu  prsedicto  perpetrata  audiendum  et  terminandum  assign',  for 
these  words  are  in  all  the  commissions  ever  since  18  Edw.  3,  and  the  opinions  have 
been,  that  without  that  clause  the  justices  as  justices  cannot  hear  and  determine. 
Lamb.  Just.  46,  47.     Cro.  Jac.  633.     1  Vent.  33.     2  Keb.  160.     2  R.  3,  9. 

Et  per  Curiam,  the  indictment  must  be  quashed.  At  first  the  justices  were  only 
conservators  of  the  peace,  and  the  subsequent  power  to  hear  and  determine  given  by 
the  Statutes  18  and  34  E.  3,  is  only,  that  by  commission  they  may  have  such  a  power. 
The  commission  of  the  peace  appears  to  have  been  altered  into  the  present  form 
immediately  after  making  those  statutes,  which  shews  the  opinion  of  the  King's 
Counsel  at  that  time.  Lambart  says,  [443]  that  they  shall  have  power,  which  must 
be  understood  by  commission.  As  therefore  this  is  not  a  proceeding  upon  their 
common  law  jurisdiction,  but  a  jurisdiction  given  by  statute ;  whenever  they  hold 
such  pleas,  they  must  shew  an  appointment  to  hear  and  determine,  and  we  cannot 
intend  that  they  have  such  a  power. 

Everett  vers.  Gery. 

Where  error  is  not  brought  till  it  is  too  late  for  the  bail  to  surrender,  the  Court  will 
not  stay  proceedings.     Trin.  10  Geo.  Alridge  v.  Snowden,  8  Mod.  130,  they  did  not 
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move  till  both  sci.  fac.  were  out  and  the  rules  upon  them,  and  the  Court  held  they 
came  too  late. 

On  the  return  of  the  second  scire  facias  against  bail,  a  four  days  rule  was  given, 
and  on  the  fourth  day  the  principal  brings  error,  and  Mr.  Wearg  thereupon  moved  to 
stay  proceedings  against  the  bail,  pending  the  writ  of  error ;  and  cited  Myer  v.  Arthur, 
ante,  419,  and  Church  v.  Throgmorton  in  the  House  of  Lords,  where  the  House  threatned 
to  commit  the  attorney,  for  proceeding  against  the  bail  pending  error  in  Parliament. 

As  to  the  first  case,  the  Court  said,  it  differed,  for  there  the  bail  came  in  time, 
while  they  might  surrender  the  principal ;  which  they  cannot  do  here,  after  the  return 
of  the  second  scire  facias,  at  which  time  no  writ  of  error  was  brought.  And  as  to 
the  case  in  the  House  of  Lords,  it  was  there  agreed,  that  the  Court  below  could  not 
restrain  them ;  but  the  Lords  said  they  expected  more  respect.  Curia.  We  can 
make  no  rule. 

DoMiNUS  Rex  vers.  Landen. 

Conviction  of  forcible  entry  in  the  preterperfect  tense,  ill. 

A  conviction  of  forcible  entry  was  moved  to  be  quashed,  because  taken  before 
justices  ad  paoem  in  comitatu  praedicto  conservandam  assignatis,  without  saying  pro 
comitatu.  Salk.  474(1).  Sed  per  Cui-iam,  let  it  be  quashed  for  another  fault,  that 
it  is  in  the  preterperfect  tense  accessiraus  et  vidimus,  whereas  it  should  have  been  in 
the  present  tense  (2). 

(1)  Vide  Rex  v.  Johnson,  ante  261,  and  Rex  v.  Chipp,  post,  711. 

(2)  Vide  Rex  v.  Roberts,  post,  608.     Rex  v.  Hall,  I  Term  Rep.  320.- 


DoMiNus  Rex  vers.  Stapleton. 

Practice. 

Strange  moved,  that  the  defendant  who  was  convicted  for  a  misdemeanor,  and 
lay  in  execution  for  the  fine,  might  assign  errors  by  attorney,  to  save  the  charge  of 
being  brought  up ;  the  clerks  saying  it  could  not  be  otherwise  without  leave  of  the 
Court.     Curia.  It  is  in  our  discretion,  let  it  be  so. 


[444]    Watkins  vers.  Parry. 

Li  case  of  bail  bond  the  arrest  of  the  principal  is  not  traversable  (1). 

Debt  upon  a  bail  bond,  the  defendant  traversed  the  arrest  of  the  principal ;  and 
on  demurrer  judgment  was  given  for  the  plaintiff;  for  otherwise  this  will  be  a  way  to 
avoid  all  bail  bonds  that  are  civilly  taken,  without  exposing  the  party  by  au 
arrest. 

(1)  Hayley  v.  Fitzgerald,  post,  643,  S.  P. 

DoMiNUS  Rex  vers.  Barber. 
On  attachment,  party  not  bound  to  answer  what  may  convict  him  of  another  oflfence. 

He  presented  a  petition  to  the  common  council  of  London,  reflecting  upon  one  of 
the  aldermen,  and  used  contemptuous  words  of  this  Court  at  the  same  time.  For  the 
petition  the  Court  granted  an  information  against  him  and  those  who  signed  it,  and 
for  the  contempt,  an  attachment. 

The  prosecutor  in  his  interrogatories  asks  hira,  if  he  did  not  present  the  petition, 
and  use  such  and  such  words.  And  now  the  defendant  moved,  that  the  interrogatory, 
as  to  presenting,  might  be  struck  out,  because  it  is  making  him  accuse  himself  of 
that  which  will  convict  him  of  the  libel.     Et  per  Curiam,  ho  is  not  obliged  to  answer 
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it ;  you  may  ask  him  whether,  when  the  petition  was  presented,  he  did  not  say  so 
and  so  ;  therefore  let  that  part  of  the  interrogatory  be  struck  out. 

N.B.  I  drew  thom  at  first  as  the  Court  now  settled  them,  but  that  question  was 
put  in  after  they  went  from  me,  though  I  cautioned  the  attorney  against  it. 

D0MINU.S  Rex  vers.  Clarkson  et  Al'. 

On  a  habeas  corpus  the  Court  will  make  no  other  order  as  to  the  party,  but  to  see 
he  is  under  no  illegal  restraint  (1). 

Dibley  pretending  to  have  married  Mrs.  Turberville,  a  lady  of  fortune,  took  out 
a  habeas  corpus  directed  to  her  guardians,  commanding  them  to  bring  her  into  Court. 
To  this  writ  I  drew  a  return,  that  by  her  mother's  will  she  was  committed  to  the  care 
of  Mrs.  Clarkson,  who  had  put  her  out  to  school  to  the  other  defendant,  where  she 
had  continued  ever  since  with  her  own  liking,  and  with  the  approbation  of  her 
guardian  ;  and  that  she  now  remains  there  of  her  own  accord,  under  no  restraint : 
et  nulla  alia  est  causa,  &c. 

When  she  was  brought  into  Court,  and  the  return  had  been  read,  the  Chief  Justice 
asked  her,  if  she  desired  to  be  taken  out  of  [445]  the  hands  of  the  persons  she  lived 
with,  and  go  with  Dibley?  She  denied  him  to  be  her  husband,  and  desired  she 
might  continue  with  her  guardians.  Et  per  Curiam,  we  have  nothing  to  do  to 
order  her  to  go  with  Dibley,  but  only  to  see  that  she  is  under  no  illegal  restraint: 
all  we  can  do  is,  to  declare  that  she  is  at  her  liberty  to  go  where  she  pleases  (2) ; 
but  lest  this  writ  be  made  use  of  by  Dibley  as  a  means  to  get  her  abroad,  and 
seize  her,  (as  I  told  the  Court  we  had  reason  to  apprehend)  we  will  order  our  tip- 
staff to  wait  upon  her  home  to  her  guardians;  and  so  it  was  done  in  Lady  Harriot 
Berkley's  case,  3d  vol.  State  Trials  78  (3). 

(1)  Rex  V.  J.  Clarke,  1  Burr.  606. 

(2)  Vide  Rex  v.  Johnson,  post,  579. 

(3)  Rex  V.  Anne  Brooke,  1  Burr.  1991,  S.  P.  See  Rex  v.  Sir  Francis  Blake  Delaval, 
where  the  protection  of  an  officer  was  refused.     3  Burr.  1437. 

Power  vers.  Jones. 

Appearance  of  infant  by  attorney,  not  amendable.     Ante,  25,  114. 

The  defendant  brought  a  writ  of  error  coram  vobis,  and  assigned  infancy  and 
appearance  per  attorney.  Strange  moved,  that  the  attorney  might  be  obliged  to  set 
it  right,  and  cited  Goodright  v.  Right,  and  Stratiun  v.  Burgiss.  But  the  Court  said  they 
could  not  do  it  in  this  case,  because  here  was  no  express  undertaking  to  appear,  as  there 
was  in  those  cases ;  if  there  had,  the  Court  would  oblige  the  attorney  to  do  it  in  a 
proper  manner. 

Busby  veis.  Greenslate. 

At  Nisi  Prius  in  Middlesex,  coram  Pratt  C.J. 

Where  the  devisee  of  copyhold  dies  after  the  surrender  and  before  the  death  of  the 

devisor,  the  devise  is  void. 

In  ejectment  the  Chief  Justice  ruled  this  case.  A.  surrendered  a  copyhold  estate 
to  the  use  of  his  will,  and  then  devised  it  to  B.  for  life,  and  after  his  decease  to  the 
heirs  of  his  body.  B.  died  after  making  the  will ;  and  it  was  held,  that  his  heir  could 
take  nothing,  for  it  is  a  devise  in  tail  to  B.  and  his  heirs  are  words  of  limita- 
tion ;  and  then  B.  dying  in  the  life  of  the  devisor,  it  is  the  same  case  with  Fuller  v. 
Fuller  (a),  in  Cro.  El.  and  Goodright  v.  Right  {h).  And  the  Chief  Justice  said,  it 
made  no  difference,  that  those  cases  were  of  freehold  lands,  and  this  of  copyhold 
where  the  devisee  was  living  at  the  time  of  the  surrender  (1). 

In  this  case  a  person,  who  had  sold  the  inheritance  without  any  covenant  for 
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good   title  or  warranty,  was   allowed    to  be  a  witness,  to    prove    the    title    of    the 
vendee  (2). 

(a)  Cro.  Eliz.  423. 

(b)  Ante,  25,  and  the  note. 

(1)  Vide  Duke  of  Marlborough  v.  Lord  Godolphin,  2  Vez.  77. 

(2)  Vide  Bex  v.  Ntmez,  post,  1043. 

[446]    JocELYN  vers.  Hawkins. 

At  Guildhall,  coram  Pratt. 

In  contracts  for  stock  the  computation  must  be  by  lunar  months. 

The  contract  was  to  deliver  stock  one  month  after  ;  the  tender  was  according  to 
the  calendar  month.  But  the  Chief  Justice  ruled  it  must  be  a  lunar  month,  though 
we  called  a  great  many  witnesses  to  prove  the  course  of  the  alley  to  be  to  reckon 
according  to  calendar  months  (1).     So  my  client  was  called.     Vide  4  Mod.  185. 

(1)  Vide  Titus  v.  Lady  Preston,  post,  652,  seems  contra.  But  see  Talbot  v.  Lady 
Linfield,  3  Burr.  1455,  and  Rex  v.  Addcrley,  Doug.  446,  S.  P.  upon  an  Act  of 
Parliament. 

Anonymous. 

At  Nisi  Prius,  coram  Pratt  Chief  Justice,  in  Middlesex. 

Action  against  a  constable  not  confined  to  the  proper  county,  where  he  does 
not  act  in  execution  of  his  office. 

Trespass  and  assault.  On  the  evidence  it  appeared  the  defendant  was  a  constable 
and  lived  at  Dover,  and  that  being  ordered  to  take  the  plaintiff  and  carry  him  before 
the  mayor,  he  executed  his  warrant,  and  the  mayor  discharged  the  plaintiff.  Soon 
after  which  a  dispute  happening  between  the  plaintiff  and  the  defendant,  the  defendant 
beat  the  plaintiff,  for  which  this  action  was  brought. 

For  the  defendant  they  insisted,  that  he  being  a  constable,  they  should  have 
brought  the  action  in  the  proper  county,  according  to  the  Statute  21  Jac.  1.  Sed  per 
Pratt  Chief  Justice,  that  is  only  where  it  is  for  a  matter  relating  to  the  execution  of 
his  office  ;  but  if  after  his  authority  is  expired,  he  abuses  the  party  ;  or  if  he  meets  a 
man  and  knocks  him  down,  he  may  be  sued  for  it  as  all  other  people  may. 


DoMiNUS  Kex  vers.  Jefferies.     Ibidem. 

Evidence. 

Keble's  statutes  and  Rastal's  differed,  and  they  who  were  for  adhering  to  Keble 
proved  that  they  had  examined  him  with  the  Parliament  roll.  The  Chief  Justice 
ruled  it  was  enough,  and  Keble  was  read. 

[447]    Sir  Harry  Peachy  vers.  The  Duke  of  Somerset.     In  Canc. 

[Principle  applied,  Keating  v.  Sparrow,  1810,  1  Ball  &  B.  374;  Protector  Endowment 
Loan  Company  v.  Grice,  1880,  5  Q.  B.  D.  595.  Referred  to,  Law  v.  Redditch  Local 
Board  [1892],  1  Q.  B.  133.     Dictum  adopted,  In  re  Dixon  [1900],  2  Ch.  577]. 

No  relief  against  a  voluntary  forfeiture  of  copyhold  estate,  as  by  making  a  lease  with- 
out licence  from  the  lord.  But  it  is  otherwise  where  the  forfeiture  was  only 
intended  by  way  of  security  for  sums  due.  As  of  a  fine  or  rent,  for  there,  upon 
payment  of  what  is  due,  with  interest,  equity  will  relieve.  QuiBre,  whether  work- 
ing a  quarry  in  a  copyhold  which  had  been  first  opened  on  the  freehold,  or  lopping 
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trees,  or  grubbing  up  hedges  are  legal  forfeitures  of  a  copyholder's  estate.     Prec.  in 
Chanc.  568.     2  Eq.  Abr.  227,  c.  9,  228,  c.  10,  S.  C. 

The  plaintiff  brought  his  bill  to  be  relieved  against  a  forfeiture  of  his  copyhold 
by  making  leases  contrary  to  the  custom  of  the  manor  without  licence  of  the  lord, 
felling  timber,  digging  stones,  and  grubbing  up  hedges  ;  offering  to  make  a  recompeiice. 
And  on  the  pleadings  the  case  was  this  :  Sir  Harry  being  seised  of  a  copyhold 
estate  of  inheritance  of  901.  per  annum,  held  of  the  manor  of  Petworth,  of  which  the 
Duke  of  Somerset  is  lord,  made  a  lease  of  part  of  it  for  seven  years  without  licence  at 
131.  per  annum.  The  duke  upon  this  brings  an  ejectment  against  all  the  plaintiff's 
copyhold,  which  occasioned  the  plaintiff  to  bring  a  bill  in  his  own  and  his  son  an 
infant's  name  for  relief.  The  duke  in  his  answer  insisting  on  other  causes  of  forfeiture, 
besides  the  making  the  lease  without  licence.  Sir  Harry  brought  a  supplemental  bill 
for  discovery  and  relief  against  those  other  forfeitures  :  upon  the  plaintiff's  giving 
judgment  in  ejectment  subject  to  the  order  of  the  Court,  an  injunction  was  granted, 
and  now  upon  the  hearing  the  case  came  out  to  be  this. 

Upon  Sir  Harry's  marriage  in  1693,  all  the  copyhold  lands  were  surrendered  to  the 
use  of  Sir  Harry  for  life,  with  remainder  to  the  first  and  every  other  son  in  tail  male, 
in  pursuance  of  an  agreement  before  marriage  for  that  purpose,  but  no  admittance  was 
ever  taken  upon  that  surrender.  Before  Sir  Harry  came  into  possession,  there  had 
been  a  quarry  of  stone  in  the  freehold  adjoining  to  the  copyhold,  and  during  Sir  Harry's 
time  it  was  worked  in  the  copyhold  ;  but  whether  it  was  first  opened  in  the  copyhold 
in  the  plaintiff's  time  did  not  appear.  The  avenue  to  the  plaintiff's  house,  which 
consisted  both  of  freehold  and  copyhold,  was  planted  with  timber  trees  by  the  plaintiff's 
father  ;  the  plaintiff  had  topped  those  trees  that  were  on  the  copyhold  part  of  the 
avenue,  by  which  from  timber  they  were  become  pollards.  There  were  several  hedges 
and  boundaries  of  lands  upon  the  copyhold,  which  the  plaintiff  had  grubbed  up  and 
destroyed  ;  but  whether  they  are  boundaries  between  copyhold  and  freehold,  or  only 
between  one  part  and  another  of  the  copyhold,  did  not  appear.  And  in  the  year.1714, 
the  plaintiff,  as  before  mentioned,  let  part  of  the  copyhold  for  seven  years,  without 
licence,  or  any  custom  of  the  manor  to  warrant  it. 

Upon  this  it  came  in  question,  whether  any,  and  which  of  these  several  acts  are 
forfeitures  at  law  1  And  if  so,  whether  any,  and  which  of  them  are  relieveable  in 
equity  ?     And  if  not,  whether  the  son's  case  is  to  be  distinguished  from  the  father's. 

[448]  1.  Whether  these  are  forfeitures  at  law?  Which  were  of  four  sorts:  the 
digging  the  quarry,  the  topping  the  timber  trees,  the  destroying  the  boundaries,  and 
making  the  lease  without  licence. 

As  to  the  quarry  the  plaintiff's  counsel  insisted,  it  was  opened  even  upon  the 
copyhold  in  his  father's  time,  and  so  purged  by  the  admittance  ;  and  his  digging  in  it 
since  was  but  like  the  case  of  lessee  who  may  dig  in  quarries  and  mines  that  were 
open  at  the  time  of  his  lease,  though  he  cannot  upon  any  new  ones. 

As  to  the  topping  of  timber  trees,  which  the  plaintiff  insisted  was  done  only  for  the 
uniformity  of  his  walk,  and  without  design  to  injure  the  lord,  it  was  answered  that  it 
was  voluntary  waste,  and  the  motives  for  doing  it  are  not  material  to  the  lord. 

As  to  the  destroying  the  fences,  a  case  was  cited  out  of  Litt.  Rep.  264,  &c.  where 
grubbing  up  the  fences  and  removing  the  boundaries  upon  copyholds  were  held  to  be 
forfeitures,  without  distinguishing  between  the  outward  boundaries  and  those  within 
the  copyhold,  as  it  tends  to  the  destroying  the  evidences  relating  to  the  lord's  interest 
in  the  estate.  And  said  it  is  on  this  foundation  laid  down  1  Inst.  53,  that  though  a 
tenant  might  cut  down  wood  to  repair  fences  as  he  found  them,  yet  not  to  make  new 
fences. 

As  to  the  making  the  lease  without  licence,  it  was  acknowledged  on  all  sides  to  be 
a  forfeiture  at  law. 

2.  The  next  question  was,  whether  supposing  all  these  to  be  forfeitures,  relief  was 
proper  in  this  Court,  either  upon  the  general  case  of  these  sort  of  forfeitures,  or  any 
particular  equitable  circumstances  that  may  be  in  the  present  case. 

For  the  particular  equitable  circumstances  of  this  case,  one  was,  that  the  steward's 
deputy  ingrossed  and  was  a  witness  to  the  lease.  This  was  compared  to  the  lord's 
being  privy  to  or  witness  to  such  lease,  which  would  be  held  in  equity  as  a  permissioa 
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or  kind  of  licence  ;  and  it  has  been  held,  that  licence  granted  by  a  deputy  steward  was 
good.  But  answered,  that  this  rather  aggravated  the  injury,  by  making  the  lord's 
servant  a  party  in  the  confederacy  to  injure  him. 

Another  circumstance  was  the  plaintiff's  not  having  notice  of  this  custom.  But 
this  is  not  material,  for  the  tenant  comes  in  under  the  customs  of  the  manor,  and  is 
bound  to  take  notice  of  them;  and  besides,  this  is  common  law. 

[449]  But  if  those  circumstances  were  not  sufficient  to  ground  a  relief  upon, 
whether  the  general  nature  of  those  forfeitures  will  not  admit  of  relief. 

In  favour  of  the  plaintiff  it  was  argued,  that  it  is  a  sort  of  maxim  that  all 
forfeitures  are  odious.  That  copyholds  are  now  become  a  more  fixed  and  established 
estate  than  they  were  formerly,  and  the  law  itself  has  been  altering  these  hundred 
years  very  much  in  their  favour;  and  therefore  a  Court  of  Equity  ought  to  go 
as  much  in  their  favour,  to  keep  them  out  of  that  vassalage  and  subjection 
which  the  original  nature  of  their  estates  laid  them  under,  which  their  present 
fixed  condition  seems  inconsistent  with.  That  the  forfeitures  are  intended  only  to 
secure  the  lord's  rents  and  services,  and  therefore  very  proper  for  a  Court  of  Equity 
to  interpose  and  prevent  his  having  more  than  that  security.  And  this  is  agree- 
able to  the  common  cases  of  relief  against  the  penalty  of  a  bond,  and  upon  mort- 
gages, and  conditions  of  re-entry  on  non-payment  of  a  rent,  and  nomine  poense  :  in 
which  cases  this  Court  will  not  allow  the  parties  to  take  any  other  advantage  of 
the  forfeitures,  than  what  is  necessary  to  satisfy  the  original  intent  of  the  agree- 
ment. The  law  has  annexed  these  conditions  in  the  case  of  copyholds  instead  of 
the  parties  ;  but  as  it  had  something  else  in  view  by  them,  than  the  gaining  the 
land  to  the  lord  ;  this  Court  may  make  amends  to  the  lord,  and  fulfil  the  design 
of  the  law,  and  save  the  estate  to  the  party.  In  the  case  of  making  a  lease  with- 
out licence,  the  intent  of  the  law  in  making  that  a  forfeiture  is,  to  prevent  the 
lord's  being  disinherited  of  his  interest  in  the  copyhold,  and  to  secure  the  fine  due 
on  a  licence  ;  both  which  may  be  easily  secured,  by  obliging  the  tenant  either  to 
accept  a  licence,  or  make  surrender  and  admittance  and  pay  the  fine  ;  which  will 
be  a  compleat  recompence  for  any  injury  the  lord  may  have  suffered  ;  and  then  it 
comes  within  the  common  rule,  that  this  Court  will  relieve  against  forfeitures,  wher- 
ever a  compleat  satisfaction  can  be  made  for  the  injury  which  is  the  cause  of  the 
forfeiture. 

Several  cases  were  cited.  Shelley  v.  Mason{a)  in  Lord  Coventry's  time,  5  Car.  1, 
where  a  copyholder  came  into  this  Court  to  be  relieved  against  a  forfeiture  by  making 
lease  without  licence,  and  decreed  the  lord  to  account  for  the  profits  he  had  received 
since  his  entry,  and  pay  the  costs.  1  Chan.  Kep.  51,  where  a  copyholder  was  relieved 
by  Lord  Coventry  for  non-payment  of  fine  on  admittance.  Cox  v.  Hickford  by  Lord 
Harcourt.  The  bill  was  to  be  relieved  against  a  forfeiture  by  suffering  a  copyhold 
tenement  to  fall  to  ruin,  and  refusing  to  repair  it  for  thirty  years  together,  though 
frequently  ordered  to  do  it  by  the  lord  ;  the  Chancellor  refused  to  grant  relief  on  two 
accounts,  his  obstinacy,  and  the  lord's  having  been  in  possession  nine  years  after  his 
entry,  [450]  in  which  case  great  stress  was  laid  on  the  obstinacy  of  the  copyholder. 
Case  of  Rowland  v.  Dean  of  Exon,  where  relief  was  granted  against  a  forfeiture  by 
cutting  timber.  Gnash  v.  Lord  Derby,  the  decree  of  which  was  now  read  in  Court. 
The  plaintiff  having  a  copyhold  tenement  that  wanted  repair,  applied  to  the  defendant 
the  lord  of  the  manor  to  have  some  timber  assigned  for  that  purpose,  but  the  lord 
refused  to  assign  any  ;  upon  which  the  plaintiff  hearing  that  there  was  a  custom 
in  the  manor  for  two  tenants  to  assign  timber  foi'  the  purpose  of  repair,  did  get  two 
tenants  to  make  such  assignment,  and  then  cut  the  trees  down  ;  upon  which  eject- 
ment was  brought,  and  a  verdict  for  the  lord,  there  being  no  such  custom  :  the 
plaintiff  brought  his  bill  for  relief,  which  was  granted  on  his  paying  the  value  of  the 
timber  and  costs  at  law  and  in  equity.  Cudmore  v.  Raveii(!)),  where  a  Quaker  being 
tenant  of  a  copyhold  refused  to  take  the  oath  of  fealty,  and  the  lord  entered  for  the 
forfeiture,  and  the  tenant  was  relieved.  Cox  v.  Ilroum,  1  Chan.  Kep.  170,  a  lease  being 
made  on  condition  not  to  assign  it  without  licence,  the  tenant  did  assign  ;  but  relief 
was  granted  on  search  of  precedents  ;  it  being  the  case  of  an  assignee  of  an  executor 
makes  no  favourable  circumstance,  because  there  were  assets  without  it.  Thomas  v. 
Porter.     Tenant  of  a  copyhold  durante  viduitate  cut  down  timber  upon  one  copyhold 


1  STRANGE,  461.  TRINITY   TERM,  7    GEO.  629 

in  order  to  repair  another,  which  was  a  forfeiture ;  but  yet  relief  granted  in  this 
Court. 

If  it  is  a  difficult  matter  to  ascertain  damages  in  any  of  these  cases  of  forfeiture, 
it  is  because  there  really  is  no  damage ;  and  surely  it  is  no  reason  against  relief,  that 
the  person  who  seeks  it  has  done  no  injury. 

For  the  defendant,  these  distinctions  as  to  relief  against  forfeitures  were  insisted 
on.  Whether  the  forfeiture  was  for  non-feazance  or  raal-feazance,  whether  the 
condition  was  annexed  by  law  or  the  party,  whether  there  were  any  particular 
circumstances  of  equity  or  not. 

As  to  the  difference  between  non-feazance  and  mal-feazancc,  as  where  tenant 
refuses  to  pay  a  fine  upon  admittance  ;  this  Court  will  relieve,  on  doing  that  which 
he  ought  to  have  done.  The  difference  is  only  as  to  the  circumstance  of  time,  which 
this  Court  easily  supplies.  So  where  there  is  only  permissive  waste,  the  Court  has 
relieved  ;  but  if  by  obstinate  refusal  this  forfeiture  is  aggravated,  the  Court  will  look 
upon  it  as  voluntary  waste,  and  not  grant  relief,  as  in  the  case  before  cited  of  Cox  v. 
Hickford. 

All  the  instances  of  forfeiture  in  the  present  case  are  of  voluntary  acts.  One  is 
making  a  lease  without  licence,  which  is  a  [451]  disseisin  of  the  lord,  4  Co.  21  b.  and 
an  attempt  to  disinherit  him.     The  others  are  all  voluntary  wastes. 

The  next  distinction  is  between  conditions  in  law,  and  by  the  party.  The  inten- 
tion of  the  parties  is  easy  to  be  discovered,  and  you  answer  the  end  of  the  contract, 
if  you  give  them  every  thing  they  expected,  which  may  in  many  cases  be  easily  done. 
This  is  the  case  of  all  mortgages,  conditions  of  re-entry  on  non-payment  of  rent,  &e. 
But  even  in  conditions  of  the  parties,  where  the  ascertaining  the  damage  is  not  plain 
and  clear,  the  Court  will  not  relieve  against  such  conditions  or  penalties.  It  was 
never  known  that  this  Court  relieved  against  a  nomine  pcenas  for  ploughing  up  ancient 
meadow.     It  was  denied  in  the  Duchy  of  Lancaster,  Eyre  v.  Hatton. 

But  in  cases  of  forfeitures  on  conditions  in  law  this  Court  seldom  relieves.  If 
tenant  for  life  makes  a  feoffment,  or  levies  a  fine  sur  conusance  de  droit  come  ceo,  &c. 
it  was  never  pretended,  this  forfeiture  could  be  relieved  in  equity.  Or  if  the  rever- 
sioner brings  waste  on  the  statute  for  recovery  of  the  place  wasted,  equity  would  not 
interpose.  Those  conditions  in  law  are  a  sort  of  limitations  of  the  estate  of  the  party, 
and  though  the  intent  of  the  party  is  never  so  plain,  equity  will  not  alter  the  legal 
construction  of  the  words:  as  where  by 'will  one  gives  an  estate  to  A.  for  life, 
remainder  to  the  heirs  male  of  A.  equity  will  not  give  the  son  of  A.  a  remainder,  and 
confine  A.'s  to  a  life  estate,  though  the  intent  was  plainly  so. 

But  though  this  is  generally  the  state  of  forfeitures,  yet  there  may  be  some 
circumstances  of  equity  to  ground  relief  upon  ;  and  wherever  the  Court  has  granted 
relief,  it  is  upon  some  such  circumstances,  as  where  the  party  who  is  to  take  advantage 
of  the  condition  is  himself  the  means  of  its  being  broke.  It  was  said  by  Lord  Somers  in 
the  case  of  Bertie  v.  Falkland,  that  conditions  precedent  are  not  relievable,  unless  some 
indirect  means  be  used  by  the  party  to  prevent  the  performance.  So  in  the  case  of 
Hamond  v.  Ainge  before  the  present  Chancellor,  where  a  lord  of  a  manor  tells-one 
that  had  a  freehold  held  of  his  manor,  that  it  was  copyhold,  and  he  must  be  admitted 
by  copy  of  court-roll,  and  pay  a  fine  :  the  lord  was  in  this  Court  obliged  to  erase  the 
admittance,  and  repay  the  fine. 

The  third  question  relates  to  the  infant  plaintiff,  whether  he  is  in  any  better 
condition  than  the  father. 

It  was  admitted  on  all  hands,  that  if  an  admittance  had  been  taken  pursuant  to 
the  surrender  upon  the  marriage,  the  son  being  remainder-man  could  not  be  prejudiced 
as  to  his  estate  by  the  forfeiture  of  the  tenant  for  life  :  only  in  that  case  the  bill  was 
too  early  for  the  son,  whose  interest  was  not  concerned  till  the  death  of  the  father. 

[452]  But  though  the  son  has  no  legal  right,  yet  there  being  a  surrender  to  his 
use,  and  this  pursuant  to  a  marriage  agreement;  it  shall  be  considered  in  a  Court  of 
Equity  as  if  it  had  been  executed,  and  the  infant  would  be  very  proper  to  bring  a  bill 
in  this  Court  against  the  father  and  the  lord,  in  order  to  admic  his  father  pursuant 
to  the  surrender,  that  he  might  in  law  be  intitled  to  the  remainder. 

On  the  other  side  it  vifas  said,  that  Sir  Harry  not  being  admitted  upon  that 
surrender,  continued  tenant  under  his  former  admittance ;  and  the  lord  was  no  party 
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to,  or  concerned  in  the  marriage  settlement,  his  title  was  paramount  to  that,  and 
consequently  the  forfeiture  affected  the  inheritance,  and  should  not  be  subject  to  or 
limited  by  the  private  trusts  or  transactions  of  the  parties. 

Lord  Chancellor.  This  is  a  point  of  so  great  consequence,  that  if  relief  could  be 
given  in  this  Court,  it  is  strange  it  should  not  have  been  found  out  long  ago.  The 
forfeitures  in  those  cases  arise  purely  from  the  imbecility  of  the  copyholder's  estate. 
He  was  originally  merely  tenant  at  will,  and  is  so  still  on  all  accounts  but  as  to  the 
continuance  of  his  estate.  There  have  been  indeed  very  favourable  constructions  for 
the  copyholder  in  that  particular,  because  he  is  called  tenant  at  will  secundum  con- 
suetudinera  manerii ;  it  has  been  held,  the  lord  cannot  determine  his  will  but  according 
to  that  custom.  The  true  meaning  of  those  words  secundum  consuetudinem  manerii 
was  not  to  bound  the  lord's  pleasure  in  the  determination  of  his  will,  but  that  the 
tenant  as  long  as  he  continued  tenant  was  to  hold  his  land  under  those  terms  and 
conditions  which  the  custom  had  established. 

These  matters  which  are  mentioned  as  forfeitures  are  indeed  limitations  of  the 
estate  ;  such  as  determine  it,  when  they  happen.  Tenant  for  life  making  a  greater 
estate  than  his  own,  gives  up  or  surrenders  the  right  which  he  had  before,  and  yet 
he  does  no  damage  to  the  remainder-man.  So  tenant  by  copy  taking  upon  him  to 
make  a  greater  estate  than  by  law  he  may,  and  contrary  to  the  nature  of  his  estate, 
does  by  that  determine  his  estate  :  the  law  has  made  it  so ;  and  what  is  there  in  this 
case  to  ground  relief  upon,  and  require  me  to  set  aside  the  law  ? 

It  is  a  hard  law,  and  therefore  the  party  must  not  be  subject  to  it ;  but  is  not  this 
directly  repealing  the  law? 

In  action  of  waste  for  recovery  of  the  place  wasted,  it  is  certain  and  admitted  this 
Court  cannot  relieve ;  and  yet  this  may  be  called  a  very  unconscionable  thing.  But 
is  it  so  to  take  advantage  of  a  law  [453]  which  is  known  and  equal  to  all  ?  Nor  can 
I  see  any  difl'erence,  whether  the  statute  makes  this  condition,  or  the  common  law 
makes  it. 

It  is  not  sufficient  to  say  here  is  no  damage  in  this  case,  and  therefore  it  is  there 
can  be  no  recompence  given  by  this  Court,  for  it  is  the  recompenee  that  gives  this 
Court  a  handle  to  grant  relief. 

The  true  ground  of  relief  against  penalties  is  from  the  original  intent  of  the  case, 
where  the  penalty  is  designed  only  to  secure  money,  and  the  Court  gives  him  all  that 
he  expected  or  desired  :  but  it  is  quite  otherwise  in  the  present  case.  These  penalties 
or  forfeitures  were  never  intended  by  way  of  compensation,  for  there  can  be  none. 

But  even  in  the  case  of  copyholds  there  are  some  cases  of  forfeitures  intended  for 
a  different  purpose,  as  for  non-payment  of  rents  or  fines,  which  are  only  by  way  of 
security  of  the  rent  or  fine ;  and  therefore  when  these  are  paid  afterwaids  with 
interest,  the  money  itself  is  paid  according  to  the  intent,  only  as  to  the  circumstance 
of  time ;  which  is  the  true  foundation  of  the  relief  which  this  Court  gives  in  those 
cases. 

Cases  of  agreements  and  conditions  of  the  party,  and  of  the  law,  are  certainly  to 
be  distinguished  ;  you  can  never  say  the  law  has  determined  hardly,  but  you  may  that 
the  party  has  made  a  hard  bargain. 

Thus  it  stands  on  the  general  state  of  these  kind  of  forfeitures.  But  what  equitable 
circumstances  are  there  peculiar  to  this  case  ?  It  is  certain  there  may  be  circumstances, 
which  may  make  it  fit  and  equitable  for  this  Court  to  relieve,  either  in  these  cases  or  in 
actions  on  the  Statute  of  Waste  :  if  the  lord  should  give  the  tenant  encouragement  by 
parol  only  to  pull  down  a  messuage,  and  he  did  it  accordingly  ;  this  might  induce  the 
Court  to  prevent  the  lord's  taking  advantage  of  a  fraudulent  act  of  his  own.  In  the 
present  case,  if  the  lord  had  been  present  at  the  making  the  lease,  and  advised  it; 
relief  might  be  reasonable  :  but  the  steward's  standing  by,  or  even  ingrossing  the 
lease,  is  rather  a  circumstance  against  relief,  as  it  looks  like  a  confederacy  to  cheat 
the  lord,  and  break  the  customs  of  the  manor. 

[454]  As  to  the  other  cases  of  forfeiture  relating  to  the  quarry,  the  topping  the 
trees,  and  the  destroying  the  boundaries ;  there  does  not  enough  appear  to  determine, 
whether  they  are  legal  forfeitures  or  no :  but  if  they  are,  I  think  they  are  all,  as  the 
making  the  lease,  under  the  same  consideration  in  this  Court,  and  not  proper  for  relief. 

As  to  the  infant,  his  case  does  not  seem  as  yet  ripe  for  this  Court;  but  it  may  be 
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a  question  how  far  his  equitable  interest  will  intitle  him  to  be  secured  against  these 
forfeitures  (1). 

I  am  apprehensive  the  lord  must  always  have  such  a  tenant  upon  his  lands,  as  may 
be  sufficient  to  answer  all  demands,  and  capable  of  committing  forfeitures. 

Suppose  one  lets  a  trustee  be  admitted  for  him,  who  commits  a  forfeiture  ;  no 
doubt  the  estate  would  be  forfeited,  and  the  cestuy  que  trust  would  have  no  equity 
against  the  lord. 

Suppose  the  trustee  should  die  without  heir,  the  lord  would  be  intitled  by  escheat, 
without  being  subject  to  the  trust. 

The  person  who  is  the  legal  tenant,  is  subject,  with  regard  to  that  estate,  to  all 
the  imbecilities  of  that  estate  ;  if  not,  by  the  means  of  a  trust  a  copyhold  would  be 
intirely  discharged  from  all  those  imperfections  it  labours  under,  and  the  lord's  interest 
be  taken  away,  for  the  lord  can  take  advantage  of  no  body's  acts  but  those  of  his 
tenant.  He  is  not  at  all  concerned  with  the  private  agreements  or  trusts  of  the 
parties. 

In  the  present  case,  suppose  Sir  Harry  admitted  according  to  the  surrender,  the 
infant  is  then  tenant  in  remainder,  and  the  father's  act  cannot  prejudice  the  son,  who 
is  now  admitted  as  a  distinct  tenant  (2).  But  till  admittance  the  son  is  no  tenant; 
and  suppose  when  he  comes  of  age  he  should  release  to  his  father,  there  would  be  no 
occasion  for  any  admittance  at  all,  but  Sir  Harry  would  continue  tenant  upon  his  old 
admittance.  "The  lord  is  not  bound  to  take  notice  of  any  thing,  but  what  appears  on 
the  court  rolls. 

I  am  therefore  apprehensive,  it  will  be  a  hard  case  to  relieve  the  son.  But  I  agree, 
that  if  the  lord's  fine  for  admittance  be  paid,  though  there  was  no  actual  admittance  ; 
since  the  lord  received  all  the  advantage  that  could  be  had  from  the  admittance,  it 
might  be  a  good  reason  for  relieving  the  soti  ;  and  then  it  might  be  proper,  perhaps 
even  now,  for  the  son  to  bring  a  bill  against  [455]  his  father  and  the  lord,  in  order  to 
have  his  father  admitted  pursuant  to  the  surrender.  But  it  does  not  appear  whether 
the  fine  was  paid. 

I  should  therefore  for  these  reasons  dismiss  the  bill  absolutely.  But  since  the 
points  of  law  are  disputed  as  to  all  the  forfeitures,  excepting  the  making  the  lease, 
which  concern  other  parts  of  the  copyhold  (3),  and  since  judgment  in  ejectment  is 
given,  which  would  take  in  other  lands  as  well  as  those  comprized  in  the  lease  ;  I  think 
the  bill  should  be  retained,  till  the  points  of  law  are  tried  at  law  upon  the  ejectment, 
which  the  plaintiff  shall  immediately  receive  declarations  in,  and  plead  to  trial. 

As  to  costs,  they  shall  wait  the  event  of  the  trial,  and  as  to  them  I  think  the  equity 
of  them  will  depend  upon  the  issue  of  that ;  if  the  plaintiff  recovers  there,  he  should  pay 
costs  here,  because  he  had  no  occasion  to  come  into  this  Court,  excepting  as  to  the 
discovery.  If  the  duke  gets  the  better,  I  think  as  this  is  a  point  of  equity  that  has 
not  been  fully  settled  before,  and  in  such  case  it  is  natural  for  a  man  to  struggle  thd 
most  to  retain  his  estate ;  it  would  be  too  hard  to  make  him  lose  his  estate  and  pay 
costs  likewise. 

As  to  the  infant  I  will  not  dismiss  the  bill  absolutely,  but  without  prejudice, 
because  being  an  infant  he  may  not  have  made  the  best  of  his  case. 

(a)  6  Vin.  Abr.  114.  (b)  6  Vin.  Abr.  114. 

(1)  In  the  report  in  Prec.  in  Chanc.  573,  the  Chancellor  is  said  to  have  been  clear, 
that  as  there  had  been  no  admittance  upon  the  surrender  to  the  uses  of  the  settlement 
of  1693,  the  father  was  to  be  considered  as  absolute  tenant  to  the  duke. 

(2)  Eastal  v.  Turnm;  Cro.  Eliz.  598.  Baspool  v.  Long,  ib.  879.  1  Yel.  1.  Noy,  42, 
S.  C.     1  Kol.  Abr.  509,  1.  15.     Anm.  Moore  49,  contra. 

(3)  From  this  it  appears,  that  the  Chancellor  considered  the  making  a  lease  of 
copyhold  lands  to  amount  only  to  a  forfeiture  of  the  part  demised,  as  in  the  case  of 
a  feoffment,  by  the  tenant  it  has  been  held,  that  that  part  of  which  it  is  made  is  alone 
forfeited  thereby.  Fuller  v.  Jerry,  1  Roll.  Abr.  509,  65.  There  is  a  dictum  however 
in  4  Co.  27  a.  that  all  the  copyhold  which  is  held  by  the  same  tenure  shall  be  forfeited 
by  a  feoffment  of  part.  But  if  the  Chancellor  had  been  decidedly  of  opinion  that  any 
of  the  other  acts  alleged  to  have  been  committed  by  the  plaintiff  had  amounted  to 
a  forfeiture  at  law,  they  being  in  the  nature  of  waste,  the  whole  copyhold  would  have 
been  forfeited.     1  Roll.  Abr.  509, 1.  15.     3  Com.  Dig.  tit.  Copyhold  (M.  5),  206. 
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Frederick  vers.  Frederick.    Ibid. 

The  husband  covenanted  to  take  up  his  freedom  in  London,  but  did  not,  and  his 
estate  distributed  according  to  the  custom.  1  Will.  Rep.  710.  4  Bro.  Par. 
Ca.   7.     15  Vin.  279,  S.  C. 

In  the  year  1674,  a  match  was  proposed  between  Mr.  Frederick,  son  of  Sir  John 
Frederick  an  alderman  of  London,  and  Mrs.  Marino,  a  city  orphan,  whose  fortune  was 
80001.  in  pursuance  of  which  articles  were  entered  into  between  Sir  John  Frederick 
and  his  son  of  the  first  part,  Mrs.  Marino  and  her  relations  of  the  second  part,  and 
certain  trustees  therein  mentioned  of  the  third  part,  by  which  it  was  agreed  that  Sir 
John  should  pay  11,5001.  50001.  part  of  it,  to  Mr.  Frederick,  and  the  other  65001.  to 
the  trustees,  which  with  the  80001.  to  be  received  from  the  Chamber  of  London,  should 
be  vested  in  land,  to  be  settled  as  usual  upon  the  husband  for  life,  remainder  to  the 
wife  for  life,  remainder  to  the  first  and  every  other  son  in  tail,  &c. 

Upon  25th  of  February  application  was  made  to  the  Court  of  Aldermen  for  licence 
for  Mr.  Frederick  to  marry  Mrs.  Marino,  upon  which  several  entries  appear  to  be  made 
that  day  :  1.  That  a  licence  be  granted,  if  Mr.  Common  Serjeant  approve  of  the 
marriage.  2.  That  when  a  person  applies  for  a  licence  to  marry  [456]  a  city  orphan 
he  shall  be  urged  to  take  up  his  freedom.  3.  A  freedom  is  granted  to  Mr.  Frederick, 
which  he  is  to  take  up  in  a  year's  time. 

The  marriage  soon  after  took  effect,  and  15th  of  March  1680,  Sir  John  Frederick 
being  then  deputy  mayor,  there  is  an  entry,  that  upon  consideration  Mr.  Frederick 
had  not  taken  up  his  freedom  according  to  his  agreement,  whereby  his  wife  would  not 
be  intitled  to  her  thirds,  it  is  referred  to  the  recorder  and  common  Serjeant,  to  consider, 
whether  the  settlement  upon  the  lady  was  agreeable  to  the  intent  of  the  Court;  but 
there  were  no  further  proceedings,  neither  did  Mr.  Frederick  ever  take  up  his  freedom, 
but  proved  a  very  unkind  husband,  and  a  severe  father,  and  by  his  will  devised  101.  only 
to  his  wife,  10001.  to  his  eldest  son,  and  each  of  his  daughters,  and  the  residue  of  his 
personal  estate  which  amounted  to  400,0001.  he  gave  to  the  children  of  his  second  son. 

The  widow  preferred  her  bill,  that  she  might  have  the  benefit  of  the  agreement, 
as  if  Mr.  Frederick  had  taken  up  his  freedom.  And  after  several  arguments  Lord 
Chancellor  pronounced  his  decree. 

The  demand  of  the  plaintiff  was  grounded  upon  the  common  rule  in  a  Court  of 
Equity,  that  vphere  an  agreement  is  made  upon  a  good  consideration,  which  is  not 
performed,  the  party  interested  may  apply  to  a  Court  of  Equity,  to  have  the  same 
benefit  as  he  would  have  had  in  case  the  agreement  had  been  performed. 

It  was  urged,  that  the  articles  made  by  Sir  John  and  his  son  with  the  lady  and 
her  relations,  and  which  was  a  compleat  agreement,  do  not  contain  any  such  clause 
that  Mr.  Frederick  should  take  up  his  freedom.  Answer :  An  agreement  between 
some  parties  does  not  hinder  other  persons  from  entering  into  another  agreement,  and 
the  agreement  to  take  up  his  freedom  was  with  the  Court  of  Aldermen.  Besides,  the 
relations  of  the  lady  had  no  power  to  dispose  of  her  in  marriage,  but  the  Court  of 
Aldermen  alone  could  make  a  legal  agreement  for  that  purpose  ;  so  that  what  was  done 
by  the  relations  was  only  proposals  to  be  laid  before  the  Court  of  Aldermen  ;  they 
might  have  disapproved  of  the  whole,  or  part,  or  have  required  something  further. 
They  might  have  agreed  by  parol,  (for  this  was  before  the  Statute  of  Frauds)  that 
Mr.  Frederick,  should  do  something  for  her ;  they  did  require  something  farther  of 
Mr.  Frederick,  when  they  made  their  agreement  with  him,  and  this  is  proved  beyond 
all  doubt  by  the  records  of  the  proper  Court,  which  had  cognizance  of  this  affair,  and 
had  it  then  under  consideration  ;  so  that  this  is  in  nature  of  a  fine,  for  it  is  an  agree- 
ment of  the  parties  entered  upon  record. 

[457]  It  was  urged,  that  this  was  only  done  by  the  city  to  provide  freemen  of 
substance  for  the  benefit  of  the  city,  and  not  designed  for  the  benefit  of  the  lady,  to 
be  part  of  the  agreement.  Answer ;  this  is  a  very  strange  construction,  that  a  Court 
of  Aldermen,  when  they  are  transacting  a  thing  which  concerns  an  infant  under  their 
care,  should  consider  their  own  private  interest,  without  any  regard  to  the  benefit  of 
the  infant ;  this  is  not  to  be  intended  of  any  persons  who  act  in  a  publick  character. 

It  was  argued,  that  if  the  common  serjoant  approved  the  match,  the  licence  was 
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to  be  granted  absolutely ;  and  the  agreement  to  take  up  the  freedom  was  voluntary, 
and  no  part  of  the  contract.  Answer  ;  what  was  referred  to  the  common  Serjeant 
was  only  the  validity  of  the  settlement  in  point  of  law  ;  not  the  sufficiency  of  it,  which 
the  Court  of  Aldermen  could  judge  of  better  than  the  common  serjeaut.  And  the 
taking  up  his  freedom  is  to  be  looked  upon  as  part  of  the  provision. 

It  was  argued,  that  it  is  probable  this  part  was  waived  afterwards.  Answer;  the 
Court  of  Aldermen  could  not  waive  it,  because  they  were  only  trustees ;  and  it  is 
plain  it  was  not  waived  before  the  marriage,  because  the  Court  of  Aldermen  some 
years  after  inquire  into  the  reason  why  it  was  not  complied  with,  and  the  wife 
being  a  feme  covert  could  not  waive  it. 

It  has  been  said,  that  a  Court  of  Equity  ought  not  to  give  relief  in  this  case, 
because  it  is  to  support  a  custom  against  the  rules  of  law.  Answer ;  a  Court  of 
Equity  will  support  and  execute  a  contract  made  upon  a  good  and  sufficient  considera- 
tion, whether  it  relates  to  a  custom  or  not,  and  will  prevent  a  fraudulent  avoiding  of 
the  custom,  as  a  fraudulent  disposition  of  goods. 

It  has  been  urged,  that  if  the  city  had  applied  for  the  guardianship  and  care  of  the 
orphan  under  this  settlement,  they  could  not  have  had  relief ;  because  he  was  not 
actually  a  freeman  when  he  died.  Answer ;  there  is  no  consideration  arising  from 
the  city,  and  therefore  no  grounds  for  a  Court  of  Equity  to  assist  them. 

It  was  objected,  that  the  party  being  dead,  it  was  become  impossible  that  a 
specifiok  performance  should  be  had,  and  this  Court  will  not  give  damages.  Answer ; 
though  a  specifick  performance  cannot  be  had,  yet  the  end  and  design  of  it  may  be 
obtained,  which  is  all  that  a  Court  of  Equity  requires  ;  for  if  he  had  been  alive,  and 
desired  not  to  take  up  his  freedom,  to  avoid  the  trouble  and  expenee  of  bearing  offices  ; 
and  could  he  have  given  the  [458]  Court  satisfaction,  that  his  wife  and  children  should 
have  the  same  benefit:  I  do  not  know  that  a  Court  of  Equity  would  have  compelled 
him  to  have  taken  up  his  freedom. 

Objection  :  It  will  be  very  improper  to  admit  such  an  application  after  his  death  ; 
because  had  he  been  alive,  he  might  have  vested  his  estate  in  land,  and  disposed  of  it 
by  will,  as  he  has  done  of  the  personal  estate.  Answer ;  this  is  an  argument  not  to 
be  insisted  upon  in  a  Court  of  Equity,  that  the  effect  of  the  contract  ought  not  to  be 
decreed  after  his  death,  because  had  he  known  that  you  would  have  insisted  on  it,  he 
would  have  contrived  some  way  to  have  avoided  it  :  where  money  is  vested  in  trustees 
to  be  laid  out  in  land  and  settled  upon  J.  S,  in  tail  ;  if  he  dies  before  the  settlement, 
he  cannot  dispose  of  the  money  ;  and  yet  if  the  settlement  had  been  made,  he  might 
have  levied  a  fine,  and  suffered  a  recovery,  and  disposed  of  the  land.  A  case  was 
mentioned,  that  where  tenant  in  tail  makes  a  mortgage  by  bargain  and  sale,  and 
covenants  for  farther  assurance,  and  dies  without  levying  a  fine  ;  a  Court  will  not 
compel  the  issue  in  tail  to  compleat  the  title  (1).  Answer;  the  issue  in  tail  claims 
prior  to  the  person  who  made  the  mortgage,  and  not  as  his  representative.  But  where 
tenant  in  fee-simple  makes  a  sale  by  bargain  and  sale,  which  is  not  inrolled,  with 
covenants  for  further  assurance,  a  Court  of  Equity  will  compel  his  heir  to  make  good 
the  title  because  he  is  representative,  and  claims  under  the  covenantor.  So  it  is  in 
the  present  case.  Therefore  he  decreed  that  one  third  should  go  to  the  widow,  and 
one  third  amongst  the  children,  they  waiving  their  legacies  under  the  will  (2).  As  to 
the  other  third,  the  will  stands  good  as  to  that.  Afterwards  in  May  1731  the  decree 
was  affirmed  in  the  House  of  Lords. 

(1)  JVeale  v.  Lower,  cited  2  Vern.  306.     Prec.  in  Chanc.  279. 

(2)  Vide  Cowj>er  v.  Scott,  3  P.  Wms.  121. 

Merrit  vers.  Rane. 

Trin.  6  Geo.  Rot.  338. 

On  a  covenant  to  transfer  stock  payitig  so  much.     Qu.  What  is  to  be  the 
first  act.     Vide  post,  53.5,  615. 

The  plaintiff  declares  upon  a  special  agreement,  that  in  consideration  of  2521.  paid 
to  the  defendant,  he  agreed  to  transfer  60001.  South-Sea  stock  to  the  plaintiff,  his 
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executors,  administrators  or  assigns,  at  any  time  before  the  9th  of  January  1720, 
within  three  days  after  the  same  should  be  demanded  by  note  in  writing  delivered  to 
the  defendant,  or  left  for  him  at  his  house  in  Angel  Court,  upon  payment  of  the 
further  sum  of  90001.  Then  he  sets  forth,  that  he  appointed  one  James  Martin  to 
demand  the  stock,  and  pay  the  price  it  was  agreed  to  be  sold  at,  who  on  the  '25th  of 
March  1720,  left  a  note  in  writing  at  the  defendant's  house,  requiring  him  to  transfer 
the  stock  on  the  [459]  28th,  where  he  says  he  attended  all  the  while  the  books  were 
open,  but  the  defendant  did  not  appear  to  transfer.  The  defendant  pleads,  that  the 
demand  was  made  by  the  plaintiff"  the  20th  day  of  January,  and  that  upon  the  21st 
he  transferred  the  stock  according  to  the  agreement.  The  plaintiff  replies,  that  he 
did  not  transfer  the  stock  on  the  21st  modo  et  forma  as  he  has  pleaded.  And  the 
defendant  demurs. 

Wearg  pro  defendente  took  several  exceptions, 

1.  This  contract  cannot  be  assigned,  for  it  is  a  chose  en  action  ;  and  therefore 
the  defendant  was  not  bound  to  transfer  to  Martin,  because  that  would  not  have 
been  a  performance  of  his  agreement.  And  if  it  be  said,  that  Martin  is  not  an 
assignee  of  the  contract,  but  only  a  person  authorized  to  pay  the  money  and  take 
the  stock ;  the  objection  to  that  is,  that  his  authority  is  only  to  demand,  not  to 
receive  the  stock,  for  so  the  plaintifl'  has  made  his  case  in  the  declaration. 

2.  The  demand  is  to  be  by  notice  to  the  defendant,  or  leaving  a  note  for  him  at 
his  house ;  but  here  the  averment  is  only  that  a  note  was  left  at  his  house,  and 
perhaps  that  might  be  so  managed  as  never  to  come  to  his  hands,  which  was  designed 
to  be  obviated  by  the  words  for  him. 

3.  The  agreement  is,  that  upon  the  transferring  the  stock  the  plaintiff  shall  pay 
90001.  which  if  it  be  not  a  condition  precedent,  yet  according  to  Turner  v.  Goodwin  (I) 
it  is  at  least  a  concurrent  act ;  and  therefore  the  plaintiff'  should  have  shewn,  that  he 
had  the  money  there  to  have  paid  upon  the  transfer ;  but  all  he  says  is,  that  Martin 
attended  to  accept  the  stock,  not  to  pay  for  it,  though  his  authority  was  at  first  both 
to  demand  and  pay. 

4.  But  if  the  declaration  be  good,  yet  the  replication  is  ill,  for  the  demand  pleaded 
was  on  the  20th,  and  the  transfer  the  21st,  which  was  the  next  day,  so  that  if  the 
issue  was  found  for  the  plaintiff'  it  would  not  do,  because  the  jury  could  not  find  a 
breach  of  the  condition  in  saying  he  did  not  transfer  on  the  21st,  when  he  had  two 
days  after  that  to  do  it  by  the  plaintift''s  own  shewing.  It  is  to  all  purposes  the  same 
with  payment  before  the  day. 

Reeve  contra.  I  agree,  Martin  cannot  be  a  legal  assignee,  but  only  a  person 
appointed  to  transact  this  matter  on  behalf  of  the  plaintiff'.  The  assignment  of  a 
bond  is  good  to  some  purpose,  for  it  amounts  to  a  covenant  that  the  party  shall  have 
the  money  when  received.  Martin  is  appointed  to  require  the  stock  and  pay  for  it, 
which  neces-sarily  gives  him  a  power  to  take  it. 

[460]  2.  Notice  left  at  a  man's  house  is  in  the  nature  of  the  thing  a  notice  left 
for  him. 

3.  The  money  was  not  to  be  paid  but  upon  transferring,  so  no  necessity  of  a 
tender  ;  and  we  having  shewn  that  the  defendant  was  not  there  to  perform  his  agree- 
ment, that  is  enough  to  intitle  us  to  our  action. 

4.  Here  the  day  is  material,  and  might  therefoie  very  properly  be  made  parcel  of 
the  issue  (2). 

Chief  Justice.  Assign  signifies  no  more  than  a  person  appointed  to  accept;  and 
he  being  authorized  to  require  and  pay,  surely  that  is  enough  to  impower  him  to 
receive  it.  The  notice  is  shewn  to  be  for  him,  how  else  could  it  be  a  request  to  him 
to  do  the  act,  which  the  declaration  shews  was  made? 

The  payment  of  the  money  is  not  a  condition  precedent,  but  a  concurrent  act ; 
and  if  the  defendant  had  been  there,  the  plaintiff'  must  have  laid  down  his  money, 
though  not  so  as  to  part  with  it  till  transfer ;  and  so  it  was  held  in  the  case  of  Turner 
V.  Goodivin  (3). 

As  to  the  replication,  consider  if  the  defendant  says  he  did  it  on  a  day  sooner  than 
he  was  obliged,  whether  it  is  not  enough  to  say  he  did  not  do  it  on  the  day  he  pleads 
he  did  ;  for  it  must  be  taken  he  had  waived  the  benefit  of  any  longer  time. 

It  was  spoke  to  a  second  time  upon  the  former  exceptions.     And  Fazakerley  pro 
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defendente  insisted,  that  the  plaintiff  ought  not  to  have  fixed  the  day,  but  have  left 
the  defendant  to  his  liberty  of  appointing  which  of  the  three  days  he  pleased,  since 
that  time  was  given  in  ease  and  for  the  benefit  of  the  defendant. 

Sad  per  Curiam  :  The  demand  was  made  to  have  the  stock  at  the  time  most 
for  the  defendant's  advantage ;  and  if  it  suited  his  convenience  to  do  it  sooner,  he 
might  have  given  notice  to  the  plaintiff.  As  to  the  plaintiff's  not  shewing  a  tender, 
we  think  that  ought  to  come  from  the  defendant  by  way  of  excuse,  that  he  was  there 
ready  to  have  transferred,  if  the  plaintiff  or  any  body  for  him  had  been  there  to  have 
paid  the  money.  The  notice  as  it  is  laid  is  well  enough  within  the  meaning  of  the 
contract,  for  it  must  be  a  notice  left  for  him  if  what  the  declaration  says  be  true,  that 
notice  was  left  at  his  house  requiring  him  to  transfer  the  stock.  As  to  the  exception 
taken  on  the  former  argument  to  the  replication,  the  Court  did  not  much  debate  it, 
because  admitting  it  ill,  yet  [461]  then  the  plea  was  so  too,  and  it  must  consequently 
come  to  be  adjudged  on  the  goodness  or  l)adtiess  of  the  declaration. 

The  plaintiff  had  judgment,  which  was  affirmed  in  the  Exchequer  Chamber  and 
House  of  Lords. 

(1)  Fort.  Kep.  145.  Gilb.  40.  10  Mod.  153,  189,  122.  Vin.  Abr.  vol.  20,  p.  183, 
pi.  9.  The  rep.  in  Fortescue,  Gilbert,  and  10  Modern  agree  in  making  the  words  of 
the  covenant  to  be,  "  he  assigning  over  to  him,  &c."  In  Viner  they  are  "  upon  his 
assigning." 

(2)  Vide  Fernegan  v.  Harrison,  ante,  317. 

(3)  Vide  Blackwell  v.  Nash,  post,  535,  and  the  cases  there  cited. 

Oates  vers.  Robinson. 

Q.  Whether  there  can  be  a  re-extent  into  another  county  without  a  total  eviction. 
2  Will.  Rep.  91.    Fort.  375,  S.  C. 

Upon  a  trial  in  ejectment  a  case  was  made,  on  which  the  sole  question  was, 
whether  after  an  extent  upon  a  statute  into  one  county,  and  a  liberate  returned  and 
filed,  the  conusee  can  have  any  other  extent  into  another  county. 

Serjeant  Cheshyre  argued,  that  he  might.  At  common  law  there  could  be  no 
execution  against  lands,  but  in  the  case  of  the  Crown  ;  and  when  it  was  given  in  the 
case  of  the  subject,  he  was  to  extend  all  the  lands,  or  else  the  tenant  where  part  only 
was  extended  might  defeat  it  by  audita  querela.  3  Co.  14.  2  Inst.  296.  And  where 
the  lands  lay  in  several  counties,  there  was  a  necessity  for  several  extents  and  liberates. 
Mo.  524.     2  Cro.  506. 

There  are  many  precedents  before  the  32  H.  8,  c.  5,  some  where  the  extent  went 
into  several  counties  for  the  whole  debt,  Co.  Ent.  296,  297,  which  indeed  is  the 
properest  way,  because  the  judgment  is  intire,  and  others  into  one  county  for  so  much 
of  the  debt,  into  another  for  another  part,  and  into  a  third  for  the  rest.  Rast.  596. 
Dy.   162,    208.     Mo.    24.     2    Cro.    246.     2   Bendlow,    59.     Dalt.    29.     1   Sid.    194. 

2  Roll.  Abr.  469,  pi.  6,  482,  pi.  16.  Fitzh.  Execution  40.  So  it  is  plain,  that  before 
the  statute  32  H.  8,  c.  5,  we  might  have  had  this  extent. 

And  as  to  that  statute,  the  question  will  be,  whether  it  has  altered  the  law  in  this 
respect :  which  it  has  not,  because  that  statute  gives  a  remedy  only  in  the  case  of 
a  total  eviction,  which  this  is  not,  for  this  is  only  a  further  carrying  on  and  perfecting 
the  first  execution.  The  scire  facias  is  given  only  to  the  party  who  is  evicted  out  of 
all,  but  that  is  not  the  plaintiff's  case,  and  therefore  he  must  seek  his  remedy  as 
he  could  by  law  before  the  statute.  And  in  the  Petty  Bag  there  are  abundance  of 
precedents  to  this  purpose,  the  practice  having  never  been  disputed  till  this  case. 

Reeve  contra.  I  agree  this  case  depends  upon  the  law  as  it  stood  before  the 
Statute  32  H.  8,  and  I  take  the  law  to  be,  that  it  is  tiot  the  return  of  the  sheriff,  but 
the  acceptance  of  the  party,  that  binds  him  in  this  case.  Will  any  body  say,  that 
after  an  [462]  extent  of  all  the  lands  of  the  debtor  in  one  county,  a  subsequent 
purchase  of  lands  in  the  same  county  can  be  taken  in^  No  body  can  say  it,  and  yet 
it  is  certain  if  the  purchase  had  been  after  the  acknowledgment,  and  before  the  extent, 
it  might  have  been  extended  :  and  why  should  there  be  any  difierence  as  to  lands  in 
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another  county?  The  rule  in  the  Register  1.52  a.  is,  that  in  the  case  of  extents  into 
several  counties,  each  must  recite  the  award  into  the  other  county.  The  precedents 
of  the  debt's  being  divided,  are  an  argument  that  if  the  first  execution  had  been  for 
the  whole  debt,  it  would  have  concluded  the  party.  Dy.  162.  2  R.  2,  7  b.  15  H.  4, 
14  b.  2  Cro.  338.  1  Lev.  92.  3  Lev.  269.  Lutw.  429.  In  2  Keb.  314,  this  very 
case  is  cited,  and  said  to  be  ill. 

Per  Curiam,  we  are  all  of  opinion,  that  if  the  prayer  of  an  extent  into  the  second 
county  was  entered  at  the  time  the  first  extent  was  taken  out,  then  the  second  extent 
will  be  regular,  otherwise  not.  N.B.  Upon  application  to  my  Lord  Chancellor  he 
gave  them  leave  to  enter  the  prayer  nunc  pro  tunc,  so  this  Court  made  no  rule,  but  it 
went  off  upon  proposals  of  going  to  a  new  trial.  And  the  cause  went  down  to  trial, 
and  a  verdict  for  the  plaintiflT,  subject  to  the  Judge's (n)  opinion;  who  on  hearing 
counsel  ordered  the  postea  to  the  plaintilf.  And  a  writ  of  error  being  brought,  and 
no  good  bail  put  in,  the  plaintift"  had  his  execution. 

(a)  Fortescue  J. 


Fazakerley  vers.  Wiltshire. 

[See  General  Steam  Navigation  Company  v.  British,  t&c,  Navigation  Company,  1868-69, 

L.  R.  3  Ex.  349 ;  4  Ex.  238.] 

Custom  of  the  City  of  London  that  none  but  free  porters  shall  carry  corn,  &c.  good. 
10  Mod.  338,  S.  C.  but  only  the  argument  of  Peere  Williams. 

Upon  a  habeas  corpus  to  the  Mayor  of  London's  Court,  the  custom  of  London  is 
returned,  that  the  porterage  from  any  vessel  on  the  river,  and  meeterage  of  corn, 
roots,  &c.  imported  or  exported,  belongs  to  the  city,  upwards  from  Staines  Bridge  to 
London  Bridge,  and  downwards  as  far  as  Yendal  in  Kent,  and  also  another  custom  to 
make  by-laws,  confirmed  by  Richard  the  Second,  where  any  of  their  customs  wanted 
remedium  congruum. 

That  in  the  18th  year  of  King  James  the  First  a  by-law  was  made  by  the  corpora- 
tion, "That  the  corn  porters  should  be  a  company  with  twenty-four  assistants,  who 
were  called  free  porters,  who  should  work  at  a  particular  settled  rate  ;  and  that  none 
but  the  free  porters  should  intermeddle  in  importing  or  exporting  any  corn,  roots,  &c. 
within  the  bounds  mentioned  in  the  custom,  on  pain  of  20s.  for  every  offence,  (except 
in  time  of  danger  or  urgent  necessity,  or  in  the  case  of  bona  peritura)  the  forfeiture  to 
be  recovered  by  action  in  the  name  of  the  Chamberlain,  and  four  hundred  porters  are 
appointed  for  future." 

That  the  free  porters  have  ever  since  used  and  exercised  this  by-law,  till  the 
defendant  intruded  by  carrying  of  barley,  though  [463]  a  free  porter  was  present,  per 
quod  forisfecit  20s.  which  the  plaintiff,  as  Chamberlain,  is  intitled  ad  exigendum  et 
habendum,  and  for  which  he  sues  in  the  Mayor's  Court. 

Pas.  6  Geo.  it  was  argued  by 

Serjeant  Pengelly  pro  defendente  against  a  procedendo,  and  that  the  return  be 
filed.  1.  Because  it  is  informal  in  setting  out  the  claim.  2.  Because  the  custom  was 
ill.  And  then  3.  The  by-law  must  fall  of  course.  Or  4.  Though  the  custom  should 
be  good,  yet  the  by-law  is  ill. 

1.  This  is  a  franchise  supposed  to  be  vested  in  the  body  politick,  and  therefore 
ought  to  be  claimed  by  prescription,  being  personal.  2  Roll.  Abr.  579,  pi.  2.  Hob.  85, 
the  difference  between  a  prescription  and  custom  is,  that  one  is  personal,  and  the  other 
local,  and  to  be  alleged  in  an  insensible  thing,  as  a  place.  4  Co.  32.  6  Co.  60. 
1  Inst.  113.  And  the  construction  of  them  is  very  different,  because  it  is  sufficient  if 
a  custom  is  reasonable  ;  whereas  a  prescription  must  have  a  lawful  commencement. 
Dav.  32.  6  Co.  50  b.  And  it  is  likewise  laid  in  an  absurd  manner,  that  they  have, 
time  out  of  mind,  been  called  by  several  names,  and  yet  claim  the  porterage  as 
belonging,  time  out  of  mind,  to  a  body  called  by  the  present  name.  Dy.  279.  Nor 
have  they  averred  any  interest  in  the  port,  so  as  to  raise  a  merit  in  themselves  for 
what  they  claim. 
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2.  The  custom  is  unreasonable,  and  ill. 

1.  Because  it  deprives  a  man  of  that  natural  right  which  he  has  to  employ  one  he 
knows  and  can  trust,  and  obliges  him  to  make  use  of  a  perfect  stranger  whom  he  may 
not  be  safe  in  trusting.  And  it  tends  to  no  good  end,  as  the  preventing  of  fraud, 
because  when  people  are  at  their  liberty  to  employ  any  body,  they  will,  for  their  own 
sakes,  take  care  it  is  a  trusty  one. 

2.  Because  it  is  not  confined  to  the  carriage  of  goods  as  a  trade,  but  extends  even 
to  what  a  man  brings  from  his  own  garden  in  the  country  for  his  private  use  in  town. 
1  Roll.  Abr.  561,  pi.  4.     Hob.  189. 

3.  The  city  does  not  appear  to  be  at  any  expence  in  repairing  the  port,  for  this 
is  not  a  toll  for  the  use  of  the  port,  which  perhaps  might  account  for  the  reasonable- 
ness of  its  commencement.  1  Vent.  71.  1  Sid.  464.  1  Mod.  47,  104.  2  Lev.  96. 
Kaym.  232.  In  the  case  of  Cudden  v.  Gilstrup,  Trin.  12  W.  3,  upon  tlie  custom  of 
weighing  at  the  city  beam,  it  was  [464]  positively  averred,  that  the  city  kept  a  key, 
and  had  proper  officers  for  the  receiving  of  goods. 

4.  Because  it  extends  to  places  out  of  the  limits  of  the  city,  and  you  cannot  take 
notice  what  they  are,  as  you  do  on  a  writ  of  eiror.  Salk.  269.  1  Vent.  196.  Pal.  44. 
By-laws  will  not  bind  out  of  the  limits.  3  Mod.  158.  Jones  Sir  T.  144.  And  then 
if  it  goes  too  far,  and  is  void  in  part,  it  will  be  void  in  the  whole  ;  for  a  custom  is 
intire.     Hob.  189. 

5.  This  is  only  a  bodily  labour,  where  no  skill  is  required,  and  therefore  it  is 
unreasonable  to  deprive  the  other  freemen  from  exercising  this  business  by  themselves, 
or  their  servants ;  and  no  length  of  time  can  make  good  an  unreasonable  custom. 

1  Roll.  Abr.  559,  pi.  6.  Davis  32.  11  Co.  86.  8  Co.  JFaggoner's  case.  In  the  case 
of  The  Mayor  of  Winchester  v.  Wilks,  Pas.  4  Ann.  it  was  held,  that  a  right  to  trade 
could  not  be  taken  away  without  a  consideration.     Salk.  203. 

3.  If  the  custom  is  ill,  the  by-law  will  fall  of  course,  because  it  is  not  only  liable  to 
the  same  objections,  but  to  others  also.     For, 

4.  The  by-law  itself  is  ill, 

1.  Because  it  exceeds  the  custom,  which  is  only  to  and  from  such  places  upon  the 
river,  whereas  the  by-law  prohibits  the  landing,  carrying  up  and  down  from  one  ship 
to  another,  and  to  warehouses  near  adjoining  to  the  port.  And  by  the  clause  which 
settles  the  wages,  it  appears  they  go  as  far  as  Cheapside. 

2.  It  is  not  restrained  to  the  carrying  goods  for  hire,  but  even  where  the  owner 
carries  his  own,  which  is  highly  unreasonable.      1  Roll.  Abr.  364,  pi.  6.     Mo.  576,  591. 

3.  The  merchant  or  the  publick  have  no  benefit  by  this.  Mich.  13  W.  3,  Lems's 
case.  An  Act  of  Common  Council,  that  none  should  use  dancing,  that  was  not  free  of 
the  Company  of  Musicians,  was  held  void,  because  the  party  could  not  compel  them 
to  admit  him.  5  Mod.  104.  Here  we  cannot  oblige  a  free  porter  to  work,  so  this 
goes  in  destruction  of  trade;  and  such  by  laws  have  always  been  held  ill.     Palm.  395. 

2  Roll.  Rep.  391. 

4.  The  city  ought  not  to  impose  a  penalty  for  breach  of  their  own  franchise. 
Would  not  a  custom  that  cattle  depasturing  upon  my  common  should  be  forfeited, 
be  held  ill  1 

[465]  5.  This  is  a  great  incumbrance  to  trade  :  the  merchant  is  to  let  a  raeeter 
know  his  goods  are  ready  to  be  landed  :  this  is  to  be  signified  by  him  to  one  of  the 
rulers,  who  is  then  and  not  otherwise  to  appoint  a  porter. 

Mr.  Solicitor  General  contra.  The  first  objection  goes  to  all  the  returns  from  the 
City  of  London,  which  are  all  by  way  of  custom,  as  in  Waggoner's  case.  This  amounts 
to  a  prescription  being  in  the  case  of  a  body  politick,  which  has  perpetuity,  and  then  the 
calling  it  a  custom  will  not  alter  the  case.  The  manner  of  claimiTig  does  not  import 
that  the  city  have  had  no  more  than  one  name  at  a  time,  for  a  corporation  may  have 
several ;  and  so  it  is  enough  to  say,  this  franchise  has  been  in  them  time  out  of  mind 
by  either  of  their  names.  In  the  case  of  the  quo  warranto,  the  present  name  of 
mayor,  commonalty,  and  citizens  was  only  mentioned. 

As  to  the  merits.  The  general  question  is,  whether  this  by-law  be  good,  so  as  to 
support  this  action  :  and  as  on  the  one  hand  the  Court  will  not  suft'er  us  to  usurp  a 
jurisdiction  we  have  not,  so  on  the  other  hand  it  will  not  deprive  us  of  any  legal 
privilege  we  have. 
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I  agree  this  by-law  is  in  restriction  of  trade,  1.  By  way  of  exclusion  of  strangers, 
and  2.  By  regulation  for  publick  convenience,  both  which  I  shall  shew  are  proper  and 
good.     1.  The  custom  is  good  ;  2.  The  by-law  has  pursued  it. 

1.  As  to  the  custom  in  restriction  of  trade,  there  are  three  sorts:  1.  Restraints 
where  there  is  no  one  of  the  trade.  Regist.  105.  2.  Only  partial,  where  some  are 
supposed  to  use  the  trade.  Sir  William  Jones  162.  3.  As  to  those  who  are  expressly 
alleged  to  use  the  trade,  which  is  our  case,  and  there  every  member  is  presumed  to 
receive  a  benefit.  Cro.  El.  203.  2  Bulst.  19.5.  M.  22  H.  6,  14.  2  Brownl.  177. 
8  E.  3,  37.  8  Co.  125.  Which  are  all  cases  of  restriction  in  particular  districts  for 
the  benefit  of  persons  using  the  trade,  and  yet  these  are  as  much  against  the  common 
right  of  the  publick.  This  custom  and  by-law  have  been  tacitly  allowed.  1  Mod. 
Cas.  123,  C'udden  v.  Eashvick  was  against  the  employer;  and  there  indeed  it  was  held 
ill,  because  he  could  not  know  who  was  or  who  was  not  a  free  porter ;  but  yet  it  was 
not  disputed  as  to  the  power  of  appointing  porters.     Salk.  143. 

1.  It  is  objected  that  this  restrains  bodily  labour,  and  that  too  in  a  business  for 
which  no  skill  is  required.  Answer:  Whether  [466]  it  be  an  art  or  not  is  never  the 
measure,  but  the  consideration  is  the  right  of  the  persons,  as  in  the  case  of  the 
Gravesend  boat. 

2.  It  is  said  here  is  no  consideration,  because  the  city  is  not  obliged  to  provide 
porters.  Answer :  That  is  implied  in  the  nature  of  the  custom.  It  is  stated  chat 
their  officers  have  done  it,  and  that  amounts  to  saying  they  have  maintained  otfieers. 
The  defendant  might  have  given  such  a  matter  in  evidence,  and  it  would  have  been 
a  sufficient  excuse.  22  H.  6,  14,  the  case  of  a  mill,  and  in  the  Gravesend  boat  case 
there  was  no  consideration  expressed.  Co.  Ent.  641.  Rast.  9  b.  591.  Hern  83. 
Brownl.  Red.  63.     1  Brown's  Ent.  68. 

3.  It  was  said  here  are  not  porters  enough.  This  is  answered  by  the  power 
lodged  in  the  mayor  and  aldermen  to  increase  the  number ;  but  that  is  a  matter  of 
fact  not  before  the  Court. 

4.  That  the  owner  is  restrained  from  carrying  his  own  goods.  Answer  :  He  is 
not  excluded,  being  tacitly  excepted.  Pro  mercede  shews  it  was  intended  only  to 
take  in  the  carrying  by  way  of  trade.  And  in  Wagoner's  case  it  was  said,  that  making 
candles  to  be  spent  in  a  man's  own  family  was  not  prohibited. 

5.  They  say  they  have  no  recompense.  But  surely  this  objection  is  very  hard 
after  so  long  an  enjoyment,  when  the  circumstances  which  first  established  it  are 
forgot.  There  were  many  tenures  kept  on  foot,  though  people  were  at  a  loss  how 
to  account  for  them.  It  must  be  supposed  this  was  created  by  compact  between  the 
founders  of  the  city  and  the  first  traders. 

6.  This  binds  strangers.  Do  not  all  exclusive  customs  do  so'?  And  they  are  no 
otherwise  useful  than  as  they  do  so. 

7.  They  say  it  extends  beyond  the  limits  of  the  city.  Answer  :  The  whole  district 
appears  to  be  within  the  port  of  London.  1  Roll.  Abr.  557.  Calth.  115.  But  that 
will  not  destroy  the  custom.  Indeed  without  the  custom  the  by-law  would  be  void, 
according  to  the  cases  cited,  which  are  all  of  bye-laws.  The  customs  of  London  are 
all  confirmed  by  Parliament,  and  though  I  agree  that  extends  only  to  good  customs, 
yet  is  shews  of  what  consideration  the  customs  of  London  are  above  those  of  other 
places  ;  and  a  particular  regard  has  been  always  had  to  them,  as  [467]  appears  in 
JFag(mer's  case,  126.  2  Roll.  Rep.  227.  This  very  custom  is  averred  in  the  return  to 
have  been  confirmed  by  Parliament. 

2.  The  by-law  has  pursued  the  custom  ;  it  follows  the  words  of  it,  but  then  it  is 
said, 

1.  That  the  city  have  made  themselves  judges  in  their  own  cause.  But  are  there 
not  many  resolutions  in  favour  of  these  by-laws?  And  was  there  not  a  penalty  too 
in  the  case  of  the  city  beam ;  and  yet  it  was  allowed,  because  no  inconvenience 
would  follow,  since  the  Court  may  judge  of  the  reasonableness  of  the  penalty. 
1  Lev.  16. 

2.  It  is  said  the  freemen  of  the  city  are  excluded.  But  is  not  this  done  in  full 
common  council,  where  their  own  consent  is  implied  1  And  why  may  not  they  consent 
to  part  with  any  branch  of  their  privilege? 

3.  They  tell  us,  it  binds  foreigners  out  of  the  district.     Answer:  It  is  done  by 
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custom,  and  that  according  to  Wagoner's  case  is  good,  even  in  the  case  of  a  private 
benefit.  The  by-law  can  only  be  void  pro  tanto  as  to  what  arises  out  of  the  city,  as 
in  the  case  of  an  award.  2  Vent.  33.  This  carriage  appears  to  have  been  in  London, 
and  so  within  a  part  of  the  by-law  that  is  good  :  and  this  answers  another  objection, 
that  the  by-law  exceeds  the  custom,  for  this  is  no  case  within  the  excess. 

The  inconveiiieneies  in  this  case  are  answered  by  the  exception,  which  warrants 
a  carrying  by  the  non-members  in  such  cases. 

The  custom  therefore  we  say  is  good,  and  well  pursued  by  the  by-law  :  that  the 
further  provisions  will  not  infect  what  is  consistent  with  the  custom;  and  even  those 
provisions  will  be  good  under  the  notion  of  by-laws  for  the  regulation  of  trade :  this 
is  a  case  within  the  custom,  and  therefore  we  pray  a  procedendo. 

Pengelly  replied.  It  has  not  been  shewn,  and  I  rely  upon  it,  that  the  merchant 
ought  not  to  be  obliged  to  employ  these  porters,  when  he  has  no  means  to  compel 
them  to  attend  and  do  the  business. 

Curia  advisare  vult.  And  it  was  spoke  to  this  term  upon  some  of  the  objections 
that  seemed  to  have  most  weight  with  the  Court. 

Wearg  for  the  city.  One  objection  is,  that  this  is  to  restrain  a  man  from  the  use 
of  his  bodily  labour,  to  which  every  one  has  a  natural  right.  But  is  not  the  custom 
to  restrain  the  exercising  a  trade  by  one  not  fiee  allowed,  and  is  not  this  more 
reasonable?  [468]  If  a  man  is  not  to  use  an  art  which  he  has  been  seven  years  in 
learning,  and  perhaps  not  able  to  turn  his  hand  to  any  thing  else,  surely  he  may  be 
restrained  from  one  sort  of  bodily  labour,  and  apply  himself  to  another. 

But  the  great  objection  is,  that  the  custom  as  here  laid  extends  itself  out  of  the 
city.  It  does  indeed  appear  to  go  beyond  the  walls,  but  what  we  rely  upon  is, 
that  the  liberties  of  the  city  and  their  superintendency  on  the  river  of  Thames 
extends  from  Staines  Bridge  to  Yendal.  14  E.  2,  lib.  liegum  Antiquorum  256,  cited 
in  Stow.  35.  It  appear  the  Justices  in  Eyre  sitting  in  London  took  cognizance  of 
a  matter  arising  upon  the  river  of  Thames ;  the  defendant  pleaded  to  their  jurisdic- 
tion, et  justiciarii  dixerunt  quod  aqua  Thamesise  pertinet  ad  Civitat'  London  usque 
mare,  et  si  velit  respondeat.  9  E.  4,  p.  2,  m.  7.  It  appears  the  King  had  granted 
to  the  Earl  of  Pembroke  power  to  build  a  wear  in  the  Thames,  but  upon  complaint 
of  the  city  it  was  repealed,  with  this  declaration,  quod  de  antiquo  jure  habent  Cives 
London  supervisum  et  gubernationem  aqua?  Thamesis  ad  pontem  de  Staines.  Stow. 
37,  makes  mention  of  them,  and  the  records  themselves  are  so.  1  Roll.  Abr.  557 
the  very  limits  now  in  question  are  declared.  And  in  Scaccario,  3  Jac.  I.  Ro.  89. 
Co.  Ent.  535,  the  Attorney  General  confesses  the  claim  of  the  city  to  a  jurisdiction 
on  the  Thames  between  Yendal  and  Staines  Bridge. 

The  claim  is  confined  to  the  port  of  London,  which  is  an  averment,  that  the  port 
extends  so  far,  and  the  Court  will  intend  the  port  to  be  part  of  the  city,  as  in  the 
case  of  a  bridge  it  has  been  done.  1  Lev.  Bernard  v.  Bernard.  The  custom  of  the 
city  that  their  traders  may  set  up  in  any  part  of  the  kingdom  extends  beyond  the 
city,  and  yet  that  has  been  allowed.  1  Mod.  79.  1  Saund.  311.  The  case  of  The 
Gravesend  IVatermen  extends  all  the  way  between  that  town  and  London. 

C.  J.  I  am  of  opinion  that  both  the  custom  and  by-law  are  good,  notwithstanding 
the  objections  that  have  been  taken  :  I  shall  not  go  over  them  all,  because  the  opinion 
of  the  Court  has  been  given  as  to  some  of  them  upon  the  former  arguments. 

A  custom  to  restrain  trade  in  a  particular  place  is  good  ;  and  surely  much  more 
so,  where  the  restraint  is  only  from  bodily  labour  in  one  instance,  than  where  it 
prevents  a  man  from  exercising  an  art  he  has  been  a  long  time  in  learning.  I  think 
the  custom  is  good,  as  it  is  a  convenience  to  the  publick,  and  that  there  is  an 
equivalent  by  the  obligation  the  city  is  under  to  provide  porters ;  if  they  do  not,  I 
am  of  opinion  an  action  will  lie,  as  in  the  common  case  of  a  ferry  ;  neither  is  the 
merchant  obliged  to  rely  on  an  action  only,  for  he  may  certainly  employ  [469]  who 
he  pleases  if  the  free  porters  do  not  attend.  The  convenience  to  the  merchant  is 
very  great,  in  having  persons  ready  to  assist  him  as  soon  as  he  comes  into  port,  and 
so  he  is  not  obliged  to  go  and  search  for  porters  who  are  strangers  to  him. 

As  to  the  objection  about  the  extent,  I  think  it  is  fully  answered  by  the  ancient 
records  that  have  been  cited,  and  above  all  by  the  confession  of  the  Attorney 
General,  which  is  of  more  weight  than  any  of  the  rest ;  since  it  cannot  be  imagined 
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that  the  King's  Attorney  would  confess  a  jurisdiction  against  the  Crown,  which  the 
city  had  not  the  clearest  right  to.  We  must  take  the  port  to  be  within  the  limits  ; 
or  if  it  went  beyond  the  limits  of  the  city,  yet  I  do  not  see  how  this  case  can  be 
distinguished  from  that  of  The  Gravesewl  Watermen.  The  custom  of  meetage  extends 
as  far,  and  yet  that  has  never  been  questioned  upon  this  account. 

There  is  no  doubt  but  a  by-law  may  be  good  in  part,  and  void  for  the  rest ;  for 
where  it  consists  of  several  particulars,  it  is  to  all  purposes  as  several  by-laws,  though 
the  provisions  are  thrown  together  under  the  form  of  one.  I  am  of  opinion  there 
ought  to  be  a  procedendo.     Powys  J.  accord'. 

Eyre  J.  The  reasons  on  which  the  other  customs  of  meetage  and  weighing  at  the 
city  beam  have  been  allowed,  will  support  this  ;  because  an  action  will  lie,  if  the  city 
do  not  provide  porters.  Corporations  or  publick  bodies  are  presumed  to  discharge 
their  duty  in  cases  of  this  extensive  nature  better  than  any  private  persons  can.  Et 
per  Fortescue  J.  If  this  was  an  inconvenient  custom,  it  would  have  been  complained 
of  before  so  long  an  enjoyment.  The  case  of  carts  was  allowed  to  prevent  nusances  (1) ; 
and  we  may  put  this  upon  the  same  foot.  In  Cudden  v.  Eastiuick{a)  the  custom  was 
allowed,  and  only  determined,  that  it  was  ill  to  lay  a  penalty  upon  the  merchant.  I 
think  it  is  enough  to  say,  that  it  does  not  appear  that  this  custom  extends  itself  out 
of  the  port,  though  it  is  plainly  confined  to  it,  and  we  must  take  notice  of  the  extents 
of  ports.  Does  not  the  custom  for  trying  felonies  committed  in  Middlesex  at  the  Old 
Bailey  extend  itself  through  the  whole  county  of  Middlesex  (2)  ?  Per  Curiam,  there 
must  be  a  procedendo. 

Trin.  2  Geo.  2,  Robinson  v.  IVehh  (b)  the  same  return  was  made,  and  upon  my 
motion  a  procedendo  was  granted  without  argument,  the  point  having  been  settled 
the  same  way  in  C.  B.  on  a  solemn  argument.     Pas.  13  Geo.  1,  Ludlam  v.  Bradley. 

(1)  Vide  Bosworth  v.  Hearne,  post,  108-5. 

(a)  Salk.  143,  192.     6  Mod.  123.     Holt  433,  S.  C. 

(2)  Vide  Rex  v.  Gough,  Doug.  791. 

(b)  Rep.  1  Barnard.  B.  R.  76. 


[470]    MiCHAKLMAS  Term,  8  Georgii  Regis.    In  B.  R. 

Sir  John  Pratt,  Knt.,  Lord  Chief  Justice.  Sir  Littleton  Powys,  Knt.,  Sir  Robert 
Eyre,  Knt.,  Sir  John  Fortescue  Aland,  Knt.,  Justices.  Sir  Robert  Raymond,  Knt., 
Attorney  General.     Sir  Philip  Yorke,  Knt,  Solicitor  General. 

DoMiNUS  Rex  rers.  Inhabitantes  de  Warminster. 

A  person  irremoveable  needed  not  give  notice  before  3  &  4  W.  &  M. 

Fort.  326,  S.  C. 

The  sessions  return  an  order  of  two  justices  for  the  removal  of  J.  S.  whereby  it 
appeared,  that  after  the  statute  1  Jac.  2,  c.  17,  and  before  the  3  &  4  W.  &  M.  c.  11, 
J.  S.  had  been  hired  into  the  parish  of  Warminster,  and  had  lived  there  as  a  servant 
for  forty  days,  which  the  two  justices  adjudged  had  gained  him  a  settlement.  And 
now  Mr.  Fazakerley  moved  to  quash  the  order,  because  it  did  not  appear,  that  J.  S. 
had  given  notice,  and  the  Statute  of  1  Jac.  2  is  express,  that  the  forty  days  are  to 
be  accounted  from  giving  notice  in  writing  ;  and  besides  the  certiorari  should  have 
gone  to  the  two  justices  and  not  to  the  sessions,  because  it  did  not  appear  any  act 
had  been  done  at  sessions,  either  to  confirm  or  reverse  the  order.  As  to  this  last 
matter  the  Court  held  that  the  order  was  well  returned  by  the  sessions.  And  Mr. 
Justice  Eyre  said,  it  had  been  so  determined  already,  for  the  justices  are  supposed  to 
return  all  the  orders  they  make  to  the  sessions,  where  they  are  to  bo  record  [471]-ed  (1). 
And  as  to  the  other  part  of  the  case,  it  was  held  well  enough  without  notice,  for  the 
intent  of  that  was  only  to  give  the  parish  an  opportunity  of  sending  away  persons 
that  were  removeable  ;  but  that  is  not  the  case  of  hired  servants  or  apprentices  who  are 
irremoveable  ;  so  that  requiring  them  to  give  notice,  is  requiring  them  to  do  a  vain 
thing,  for  as  to  themselves  it  can  bo  of  no  benefit  in  making  it  a  better  or  a  stronger 
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settlement,  and  as  to  the  parish,  they  can  do  nothing  upon  it  either  to  ease  or  discharge 
themselves. 

(1)  The  justices  ought,  in  all  cases,  to  return  convictions  to  the  sessions,  whether 
an  appeal  lies  or  not,  that  the  Crown  may  not  be  deprived  of  its  share  of  the 
forfeitures  ;  and  when  that  is  done,  a  return  of  the  copy  of  a  certiorari  is  good. 
Per  Buller  J.  Rex  v.  Eaton,  1  Term  Rep.  285. 

Between  the  Parishes  of  Chewton  and  Compton  Martin. 

Though  the  parishes  are  the  same,  yet  different  persons  cannot  be  removed  by  the 
same  order  upon  independent  settlements.     8  &  9  W.  3,  c.  30. 

Two  justices  make  one  order  for  the  removal  of  two  different  families,  and  the 
sessions  upon  appeal  quash  the  order  for  insufficiency  :  and  to  maintain  the  order 
of  sessions  Reeve  objected  to  the  order  of  two  justices,  that  though  the  parishes  are  the 
same  in  both  cases,  yet  the  removal  of  two  families  by  one  order  is  ill :  for  suppose 
the  removal  of  one  is  legal,  and  the  other  illegal,  and  there  is  an  appeal  to  the 
sessions  as  to  both,  and  the  order  is  confirmed  as  to  one,  and  reversed  as  to  the  other  ; 
what  is  to  be  done  in  that  case  as  to  costs,  the  Statute  of  8  &  9  W.  3,  c.  30,  giving 
costs  to  the  parish  in  whose  favour  the  appeal  is  determined,  and  now  the  appeal 
will  be  determined  in  favour  of  neither,  and  of  both  ;  it  cannot  be  said  that  the 
order  is  reversed,  because  it  stands  good  as  to  part,  and  it  cannot  be  said  to  be 
confirmed,  because  it  was  not  held  good  as  to  the  whole. 

Eyre  and  Fortescue  Justices  were  of  opinion,  that  the  order  was  ill,  giving  this 
further  reason,  that  the  party  removed  had  a  right  to  appeal,  for  it  may  be  he  was 
removed  from  his  own  estate,  and  then  upon  his  appeal  it  will  consequentially  draw 
over  the  other  matter  in  which  perhaps  the  parties  on  all  sides  acquiesce.  The 
Chief  Justice  said  he  had  not  fully  considered  it,  but  his  two  brothers  being  clear 
that  the  order  of  the  two  justices  was  ill,  and  the  counsel  for  maintenance  of  that  order 
refusing  to  refer  the  whole  matter  to  the  Judge  of  Assize,  he  pronounced  the  rule,  that 
the  order  of  sessions  should  be  confirmed. 


Vicars  vers.  Worth. 

Words  tantamount  to  whore  are  within  the  custom  of  London. 

The  wife  libelled  in  the  Spiritual  Court  for  words  which  appeared  on  the  libel 
to  be  spoken  in  London:  the  words  were  (speaking  to  the  husband)  "You  are  a 
cuckoldly  old  rogue,  and  was  cuckold  by  a  porter."  And  against  a  prohibition  Lut. 
1039,  was  urged,  that  the  custom  of  London  extends  only  [472]  to  the  word  whore, 
and  words  that  only  import  a  woman  to  be  so,  are  not  within  the  custom.  Sed  tota 
Curia  contra ;  for  prohibitions  have  been  often  granted  where  the  words  are  tanta- 
mount ;  Baichelor  v.  Dennis,  Evans  v.  Jones,  3  Ann*,  Pasch.  1  Geo.  in  B.  R.  Kilburn 
y.  Podger.     And  in  the  principal  case  a  prohibition  was  granted  (1). 

(1)  Vide  post,  545,  555,  823,  1100. 

DoMiNUS  Rex  vers.  Caywood. 

The  praemunire  clause  in  the  Bubble  Act  leaves  a  power  in  the  Court  to  moderate  the 
judgment.     6  Geo.  1,  c.  18,  §  18,  19.     Ld.  Raym.  1361. 

The  defendant  being  convicted  upon  the  late  Act  of  Parliament  of  being  the 
projector  of  an  unlawful  undertaking  to  carry  on  a  trade  to  the  North  Seas,  whereby 
many  of  His  Majesty's  subjects  had  been  defrauded  of  great  sums  of  money,  came 
now  to  receive  the  judgment  of  the  Court,  which  was  prayed  by  Mr.  Attorney 
General  upon  the  Statute  of  Praemunire  ;  whereupon  the  counsel  for  the  defendant 
argued,  that  the  late  statute  had  not  tied  up  the  hands  of  the  Court  from  pronouncing 
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any  milder  sentence,  if  any  favourable  circumstances  could  be  laid  before  them,  but 
had  left  a  discretionary  power  in  the  Court  to  punish,  as  (the  words  are)  for  a  common 
nusance ;  and  if  they  thought  fit,  that  then  the  party  should  likewise  incur  any  of  the 
pains  and  penalties  ordained  by  the  Statute  of  Proeraunire.  And  if  it  should  be  taken 
otherwise,  it  could  be  to  no  purpose,  that  the  first  clause  of  fining  for  a  common 
nusance  was  inserted,  when  the  judgment  of  prajmunire  alone  would  reach  every  thing 
that  the  party  could  have  to  answer  any  fine. 

To  this  it  was  answered  by  Mr.  Attorney  and  Solicitor,  that  the  whole  judgment 
in  a  praemunire  might  stand,  and  yet  there  might  still  be  some  use  for  the  clause 
about  nusances,  where  part  of  the  judgment  might  be  to  abate  the  nusance,  and  the 
party  convicted  may  be  likewise  set  on  the  pillory  or  whipped,  which  is  no  part  of 
the  judgment  against  one  convicted  upon  the  Statute  of  Prasmunire.  And  they  said 
the  word  any  in  the  statute  was  the  same  as  all ;  if  he  is  to  incur  any  of  the  pains  and 
penalties,  that  is  every  one. 

Adjournatur.  And  the  last  day  of  the  term  the  Chief  Justice  declared  the  opinion 
of  the  Court,  that  they  had  a  discretionary  power  to  inflict  all,  or  only  some,  of  the 
penalties  of  a  praimunire. 

[473]     D0MINU.S  Rex  vers.  Mendez. 

A  fact  committed  before  the  Act  of  Grace  may  be  a  ground  for  articles  of  the  peace. 

So  may  threats. 

Upon  exhibiting  articles  of  the  peace  against  the  defendant,  it  was  objected  by 
Mr.  Wearg,  that  the  fact  whereon  the  prosecutor  grounds  his  apprehensions  of  danger 
appeared  to  be  committed  before  the  Act  of  Grace,  and  pardoned  thereby ;  and  the 
crime  by  that  being  gone,  it  must  be  considered  as  never  done  ;  and  the  Court  never 
demands  security  of  the  peace  barely  on  a  man's  swearing  he  goes  in  danger  of  his 
life,  without  laying  some  fact  before  the  Court,  that  it  may  appear  to  be  such  a  metus, 
qui  cadere  possit  in  constantem  virum. 

Sed  per  Curiam  :  Suppose  it  was  threats  only,  would  not  they  be  a  ground  for 
articles,  tho'  they  are  not  punishable  t  Though  the  fact  is  pardoned,  yet  it  may  be 
instanced  for  an  inducement  to  us  to  believe  the  defendant  a  dangerous  person.  The 
defendant  entered  into  a  recognizance  to  keep  the  peace. 

Edwards  vers.  Carter  et  Al'. 

Where  the  process  is  against  two  on  a  joint  cause  of  action  and  one  only  appears,  the 
other  must  be  outlawed  before  there  can  be  any  further  proceedings. 

The  defendant  and  another  were  partners  in  the  trade  of  a  brewer,  and  the 
plaintiff  supplied  them  with  malt,  for  which  they  neglecting  to  pay,  the  plaintiff  sued 
out  a  bill  of  Middlesex,  and  arrested  Carter,  who  at  the  return  of  the  writ  put  in  bail 
before  a  Judge ;  but  the  other  partner  could  never  be  arrested :  whereupon  the 
plaintiff,  without  taking  any  notice  of  the  proceedings  upon  the  bill  of  Middlesex, 
takes  out  an  original  against  both  partners,  and  outlaws  them.  And  now  Strange 
moved,  that  the  outlawry  as  to  Carter  might  be  reversed  at  the  plaintiff's  expence, 
because  he  had  proceeded  to  outlawry  against  one  that  was  present  in  Court. 

Upon  the  motion  the  Court  made  a  rule  to  shew  cause  ;  and  said  it  was  such  a 
contempt,  that  they  ordered  an  attachment  nisi.  And  Wearg  pro  quer'  coming  to 
shew  cause  insisted,  that  the  other  defendant  not  appearing  upon  the  bill  of  Middlesex, 
it  was  impossible  for  the  plaintiff  to  go  on  upon  it  with  any  effect ;  and  as  to  taking 
the  original  against  both,  that  was  necessary,  because  it  was  a  joint  contract.  Sed 
per  Curiam,  though  you  could  not  proceed  on  the  bill  of  Middlesex,  and  though  it  was 
necessary  to  join  the  other,  who  could  not  be  arrested,  with  the  [474]  defendant,  in 
the  same  original,  yet  you  could  not  go  on  to  outlawry  against  him  :  you  should  have 
outlawed  one  only,  and  then  you  might  have  come  and  declared  upon  the  original, 
that  Carter,  together  with  A.  B.  his  late  partner  assumpserunt  super  se ;  but  the 
proceeding  here  is  altogether  irregular,  because  the  party  was  in  Court,  and  had  done 
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every  thing  in  his  power  to  put  the  plaintiff  in  a  fair  way  of  recovering  his  debt :  he 
could  not  appear  or  file  bail  for  the  other  partner,  because  an  action  would  lie  against 
him  for  doing  it  without  authority.  The  Court  ordered  the  outlawry  to  be  reversed, 
and  the  plaintiff  to  pay  costs,  on  the  defendant  Carter's  appearing  to  the  original,  and 
discharged  the  attachment  part. 

Groenhouse  vers.  Cleever. 

Where  the  defendant  is  in  custody  the  declaration  must  be  delivered  to  the  turnkey 

and  not  into  the  ofRce. 

The  defendant  being  in  custody  for  want  of  bail,  after  the  second  term  moved 
for  a  supersedeas  for  want  of  the  plaintiff's  declaring,  which  was  opposed  by  Mr. 
Reeve ;  because  though  no  tleclaration  had  been  delivered  to  the  turnkey  according  to 
4  &  5  W.  &  M.  c.  21,  yet  there  had  been  one  left  in  the  office  in  time,  and  this  he 
said  would  be  enough  to  prevent  the  defendant's  discharge,  though  he  could  not  be 
obliged  to  plead  to  it,  or  let  the  plaintiff  take  a  regular  judgment.  And  of  this 
opinion  was  the  Secondary,  who  informed  the  Court,  that  a  supersedeas  is  never 
granted,  till  the  clerk  of  the  declarations  has  certified  there  is  no  declaration  against 
him  in  the  office ;  which  certificate  would  be  useless,  if  the  delivery  of  a  declaration 
into  the  office  be  not  sufficient  to  prevent  a  discharge  upon  common  bail.  But  the 
Court  upon  consideration  granted  a  supersedeas,  taking  the  delivery  of  a  declaration 
to  which  the  defendant  was  not  obliged  to  plead,  and  on  which  the  plaintiff  could  not 
sign  a  regular  judgment,  to  be  no  delivery  at  all. 

DoMiNus  Rex  vers.  Jones. 

Where  a  conviction  of  forcible  entry  is  quashed,  the  Court  must  award  restitution. 

A  conviction  of  forcible  entry  was  quashed  for  the  old  exception  of  mesuagium 
sive  tenementura  ;  but  the  restitution  was  opposed,  on  an  affidavit  that  the  party's 
title  (which  was  by  lease)  was  expired  since  the  conviction.  The  Court  said,  they 
had  no  discretionary  power  in  the  case,  but  were  bound  to  award  restitution  on 
quashing  the  conviction. 

[475]    DoMiNUS  Rex  vers.  Cleg. 

Where  an  order  of  bastardy  is  made  originally  at  sessions  (as  it  may)  q.  if  a  summons 
should  not  be  set  out.     8  Mod.  3,  S.  C. 

An  order  of  bastardy  was  made  at  sessions,  (which  was  admitted  to  have  original 
jurisdiction  (1)  and  Mr.  Denton  objected,  that  it  was  not  said  the  defendant  was  ever 
summoned  or  appeared,  and  natural  justice  required  that  he  should  at  least  have  an 
opportunity  to  defend  himself. 

C.  J.  I  believe  these  orders  made  originally  at  sessions  are  very  rare,  the  usual  way 
being  to  bring  the  matter  before  the  sessions  by  way  of  appeal  from  the  order  of  two 
justices.  Now  if  it  should  be  taken,  that  the  order  of  two  justices  will  be  well 
enough,  without  their  shewing  a  summons  or  appearance ;  yet  I  think  this  case  will 
fall  under  a  very  different  consideration.  For  in  the  other  case  the  party  has  an 
opportunity  to  relieve  himself  by  appeal,  whereas  upon  an  original  order  at  sessions 
he  can  have  no  opportunity  to  bring  the  matter  to  a  farther  examination  ;  so  that  it 
is  but  a  lewd  woman's  going  behind  his  back  and  swearing  a  bastard  upon  him,  by 
which  means  the  most  innocent  man  in  the  world  may  be  condemned.  In  the  case  of 
The  Queen  v.  Simpson*  it  was  long  debated,  whether  there  ought  not  to  have  been  a 
personal  appearance  of  the  deer-stealer  ;  at  last  indeed  it  was  determined,  that  a 
summons  was  sufficient,  but  it  was  never  offered  to  be  supported  upon  the  foot  of  not 
shewing  a  summons.  So  far  from  it,  that  exceptions  were  taken  to  the  manner  of  the 
summons,  and  the  Court  delivered  a  special  opinion  as  to  them.  Ante,  44.  Lord 
Eaym.  1406. 

Eyre  J.  (absente  Powys).     It  not  appearing  this  order  was  made  in  the  absence 
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of  the  party,  I  think  we  must  take  it  to  be  a  regular  proceeding.  And  so  it  was  held 
in  the  case  of  The  King  v.  Feckham,  Carth.  406.  The  Court  said,  where  a  summons 
was  necessary,  they  would  presume  there  was  one,  unless  the  contrary  appeared  ;  for 
all  jurisdictions  are  presumed  prima  facie  to  act  according  to  law  (2). 

Fortescue  J.  It  is  certain,  that  natural  justice  requires,  that  no  man  shall  be 
condemned  without  notice ;  for  which  reason  I  think  the  order  will  be  good,  because 
it  does  not  appear  to  us  that  he  had  no  notice  :  are  we  to  suppose  the  sessions  have 
proceeded  contrary  to  right  and  justice,  and  that  too  in  a  case  where  they  have 
undoubted  jurisdiction?  In  the  case  of  servants  wages  the  jurisdiction  is  given  only 
in  husbandry,  and  yet  orders  have  been  held  good,  where  it  did  not  appear  the  service 
was  in  husbandry  ;  for  the  Court  said  they  would  intend  it  so,  unless  the  contrary 
appeared.     Salk.  442. 

[476]  C  J.  I  do  not  see  to  what  purpose  we  exercise  a  superintendency  over  all 
inferior  jurisdictions,  unless  it  be  to  inspect  their  proceedings,  and  see  whether  they 
are  regular  or  not.  I  have  often  heard  it  said,  that  nothing  shall  be  presumed  one 
way  or  the  other  in  an  inferior  jurisdiction.  And  to  the  case  of  wages,  it  was  always 
wondered  at,  and  in  my  Lord  Parker's  time  it  was  actually  contradicted  in  the  case 
of  The  King  v.  Helling,  ante,  8. 

Adjournatur.  Trin.  12  Geo.  it  was  moved  and  confirmed  without  opposition. 

(1)  Decided  Rex  v.  Greaves,  Doug.  632. 

♦  10  Mod.  248,  341,  378.     1  Sess.  Gas.  346,  pi.  273.     Gilb.  282,  S.  C. 

(2)  Rex  V.  Venables,  post,  631. 

Pitt  vers.  Coney. 

On  error  in  action  sur  bottomree  bond  there  must  be  bail. 

The  plaintiff  recovered  on  a  bottomree  bond,  and  the  defendant  brought  a  writ  of 
error,  but  put  in  no  bail ;  and  the  question  was  on  the  words  of  the  statute,  which 
are,  bonds  for  the  payment  of  money  only.  Et  per  Curiam,  the  contingency  having 
happened,  this  is  now  in  every  respect  a  bond  for  the  payment  of  money  only,  and 
therefore  there  must  be  bail(l). 

(1)  Garrett  v.  Dandy,  Show.  16.  Comb.  105,  S.  C.  R.  contra,  Scot  v.  Brace, 
6  Mod.  38.  Semb.  ace.  vide  Desbordes  v.  Horsey,  post,  959.  Thrale  v.  Faughan, 
post,  1190. 

Between  the  Parishes  of  Wookey  and  Hinton  Blewet. 

Where  a  person  settled  in  A.  has  an  estate  descended  to  him  in  B.  he  cannot 
be  sent  thither,  though  if  he  was  there  he  would  be  irremoveable. 

A  person  settled  at  Hinton  Blewet  had  an  estate  descended  to  him  in  Wookey, 
whereupon  the  justices  send  him  thither  as  to  the  place  of  his  last  settlement.  Et 
per  Curiam,  the  order  quashed,  for  it  is  no  settlement  nor  inhabitation,  though  if  he 
should  go  thither  he  could  not  be  removed  :  it  may  be  a  great  injury  to  send  him 
away  from  a  good  trade  in  H.  to  perhaps  half  an  acre  of  land  wherein  he  has  but 
a  term. 

Between  the  Parishes  of  Landinaboe  and  Much  Birch. 

Where  a  woman  with  child  of  a  bastard  is  removed  from  A.  to  B.  and  privately 
returns  to  A.  and  is  there  delivered,  the  settlement  of  the  bastard  is  in  B. 

Order  for  removal  of  a  female  bastard  child  from  Landinaboe  to  Much  Birch, 
wherein  the  fact  is  stated  .specially,  that  Mary  Wells  had  been  lately  removed  from 
the  parish  of  Landinaboe  to  Much  Birch  aforesaid,  being  the  place  of  her  legal  settle- 
ment ;  and  that  soon  after,  she  of  her  own  accord  did  secretly  return  to  the  parish  of 
L.  from  which  she  was  removed,  and  has  been  there  since  delivered  of  a  female  bastard 
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child,  which  at  the  time  of  her  removal  she  went  with  :  and  the  justices  send  the 
bastard  to  M.  the  settlement  of  the  mother. 

Fazakerley  moved  to  quash  the  order,  upon  the  general  ground,  that  a  bastard  is 
settled  at  the  place  of  its  birth.  Which  was  opposed  by  Strange,  who  cited  Trin. 
1  Geo.  between  The  Parishes  of  ToUenhoe  and  Newton  Longville,  where  a  bastard  born  at 
A.  pending  an  illegal  order  of  removal,  was  sent  back  with  the  mother  upon  reversal, 
and  adjudged  that  the  bastard  should  follow  the  settlement  of  the  mother.  So  is 
Salk.  474,  532.  2  Bulst.  .349.  Et  per  Curiam,  (absente  C.  J.)  that  case  will  govern 
this,  and  therefore  the  order  must  be  confirmed. 

N.B.  This  case  was  never  well  considered,  for  it  went  off  without  any  debate, 
upon  the  answer  given  by  the  cases  which  I  cited,  and  which  seem  to  differ  widely 
from  the  present  case;  for  those  cases  were  all  adjudged  upon  the  apparent  fraud,  in 
illegally  removing  a  woman  big  with  child  of  a  bastard  ;  and  lest  the  parish  should 
take  advantage  by  their  own  wrong ;  but  in  the  present  case,  it  is  stated  that  she 
returned  of  her  own  accord,  which  makes  it  no  more  than  the  common  case  of 
a  bastard  born  in  the  parish  of  A.  when  the  mother  is  settled  in  another  parish  ; 
which  settlement  of  the  mother  was  never  thought  to  be  the  settlement  of  the  bastard. 
And  I  do  not  see  that  it  makes  any  diflerence,  that  she  returned  to  the  parish  from 
whence  she  was  removed,  any  more  than  if  she  had  rambled  into  any  other  parish  (1). 

(1)  Vide  Rex  v.  Astley,  2  Bott  by  Const  10,  pi.  25.  But  there  are  other  exceptions 
to  the  general  rule,  "that  a  bastard  is  settled  where  born,"  beside  cases  of  apparent 
fraud.  For  if  a  bastard  be  born  while  the  mother  is  in  prison,  it  is  settled  in  her 
parish.  StucUey  v.  IVhitborne,  2  Bulst.  358.  Elsing  v.  The  County  of  [477]  Hereford, 
1  Sess.  Cas.  99.  So  also  if  born  pending  an  order  of  removal,  in  the  execution  of 
which  the  parish  removing  are  using  due  diligence.  Rez  v.  Jane  Grey,  Cas.  of  Sett. 
and  Rem.  41.  Rex  v.  Icleford,  1  Sess.  Cas.  32.  In  all  which  cases  there  was  no  fraud 
on  any  side. 

Elwood  vers.  Sir  Godfrey  Knellkr. 

Rule  for  one,  not  party  to  the  suit,  to  attend  the  Master. 

On  a  reference  to  the  Master,  he  informed  the  Court,  that  it  was  necessary  one 
Mr.  Holbech  should  attend  him  ;  and  upon  this  the  Court  was  moved  for  a  rule, 
which  they  were  very  tender  of  granting  at  all,  but  at  last  they  made  a  rule,  that  he 
should  shew  cause  why  he  could  not  attend  the  Master. 

Combes  vers.  Blackall. 

Where  the  defendant  might  have  pleaded  bankruptcy  in  the  first  action,  he  shall 
give  bail  in  debt  upon  the  judgment. 

Debt  upon  a  bond,  non  est  factum  pleaded,  and  verdict  and  judgment  pro  quer'. 
To  a  scire  facias  on  this  judgment  the  defendant  pleaded  bankruptcy,  and  that  the 
cause  of  action  accrued  before  :  and  on  the  trial  it  appeared,  the  bond  was  given 
before  the  bankruptcy,  but  the  judgment  was  after:  and  the  Judge  who  tried  the 
cause  being  of  opinion  against  the  defendant,  there  was  a  verdict  for  the  plaintiff. 
And  now  in  an  action  of  debt  upon  the  judgment,  Serjeant  Birch  moved  that  [478] 
the  defendant  might  be  discharged  upon  common  bail,  because  the  bond,  which  was 
the  foundation  of  the  demand,  was  before  the  bankruptcy.  Sed  non  allocatur.  For 
per  Curiam,  we  can  look  no  farther  backward  than  the  judgment,  and  therefore  there 
must  be  bail. 

DoMiNUS  Rex  vers.  Lister. 

[See  R.  v.  Jacksmi  [1891],  1  Q.  B.  685.] 

Power  of  the  husband  over  his  wife.     8  Mod.  22,  S.  C. 

The  defendant  married  the  Lady  Rawlinson,  and  they  disagreeing,  a  deed  of 
separation  was  executed,  whereby  some  part  of  her  fortune  was  made  over  to  him. 
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and  the  rest  settled  for  her  separate  maintenance.  In  pursuance  of  this  agreement 
they  lived  separately  for  some  time,  till  Mr.  Lister  thought  fit  to  seize  on  her,  as  she 
came  out  of  church,  and  hurried  her  away  to  a  remote  place,  where  he  kept  her  under 
a  guard,  till  her  relations  found  her  out,  and  brought  a  habeas  corpus,  by  virtue  of 
which  she  came  before  the  Court.  And  all  this  matter  appearing,  and  that  he  declared 
he  took  her  into  his  power,  in  order  to  prevail  with  her  to  part  with  some  of  her 
separate  maintenance ;  the  Chief  Justice  declared,  and  all  the  rest  agreed,  that  where 
the  wife  will  make  an  undue  use  of  her  liberty,  either  by  squandering  away  the 
husband's  estate,  or  going  into  lewd  company ;  it  is  lawful  for  the  husband,  in  order 
to  preserve  his  honour  and  estate,  to  lay  such  a  wife  under  a  restraint.  But  where 
nothing  of  that  appears,  he  cannot  justify  the  depriving  her  of  her  liberty  :  that  there 
was  no  colour  for  what  he  did  in  this  case,  there  being  a  separation  by  consent.  And 
therefore  they  discharged  the  lady  from  her  confinement,  and  being  desired  to  bind 
the  husband  from  attempting  the  like  for  the  future,  they  refused  to  do  that;  but 
however  intimated  to  him  that  they  should  bear  a  heavy  hand  over  him,  if  he  acted 
contrary  to  the  declared  opinion  of  the  Court  (1). 

(1)  Rex  v.  Mary  Mead,  1  Burr.  542. 

Smallwood  vers.  Vernon. 

The  charge  against  the  indorsor  may  be  laid  secundum  tenorem  of  the  indorsement, 
against  the  drawer  secundum  tenorem  billiB. 

Case  by  original  in  B.  R.  and  declares  against  the  defendant  as  indorsor  of  a  pro- 
missory note,  and  after  setting  out  the  note  and  indorsement,  he  goes  on,  that  virtute 
inde  the  defendant  became  chargeable  with  the  payment  of  the  money  secundum 
tenorem  of  the  indorsement.  The  defendant  upon  oyer  of  the  original,  pleads  in 
abatement,  that  the  charge  against  him  ought  to  be  according  to  the  tenour  of  the  note, 
and  not  of  the  indorsement.  And  Strange  pro  def.  insisted  that  it  might  be,  that  the 
indorsement  appointed  the  money  to  be  paid  at  a  different  time  from  what  is  mentioned 
in  the  note  ;  which  are  terms  that  the  indorsor  cannot  lay  upon  the  party  who  made 
the  note.  [479]  Suppose  the  note  be  payable  1  May,  surely  the  party  to  vphom  it  is 
given  cannot  say,  I  appoint  the  contents  of  this  note  to  be  paid  to  J.  S.  upon  1  April. 
Or  if  he  should,  yet  the  other  will  not  be  bound  to  pay  it  till  May.  And  if  he  is 
charged  according  to  the  terms  of  the  indorsement,  his  only  remedy  must  be,  to 
traverse  the  being  charged  otherwise  than  according  to  the  tenour  of  the  note.  And 
as  to  the  objection,  that  in  counts  upon  promissory  notes  there  is  no  occasion  to  lay 
any  express  assumpsit,  and  therefore  the  whole  may  be  rejected  ;  he  answered,  that 
where  the  pleader  does  not  rely  upon  the  first  part  of  the  case  he  makes,  but  goes  on 
further  and  alledges  other  matter,  he  by  that  gives  the  other  side  an  opportunity 
of  traversing  the  last  matter  ;  as  Lutw.  108. 

Sed  per  Curiam,  there  is  no  occasion  to  pray  in  aid  of  that  objection  here,  where 
the  action  is  against  the  indorsor;  it  is  true  he  cannot  lay  a  charge  upon  the  giver  of 
the  note  in  a  manner  different  from  the  terms  of  it ;  but  he  may  charge  himself  if 
he  pleases,  for  every  indorsement  is  the  same  as  making  a  new  note ;  and  if  the  note 
be  payable  1  May,  and  the  indorsement  appoints  it  to  be  1  April,  as  to  the  indorsor 
this  is  a  promissory  note  payable  1  April.  If  this  was  an  action  against  the  giver  of 
the  note,  there  might  be  more  in  the  objection.     Respondes  ouster  agard. 

Preston  ver^.  Lingen. 

Trialat  Bar,  where  grantable(l).     8  Mod.  20,  S.  C. 

In  ejectment  on  the  demise  of  Lord  Coningsby,  the  plaintiff  moved  on  the  common 
affidavit  of  value,  for  a  trial  at  Bar,  which  was  opposed  by  the  defendants  on  another 
aflidavit,  that  they  severally  held  but  small  parcels  of  lands  by  different  titles  :  and 
this  is  putting  it  in  the  power  of  the  plaintiff,  by  joining  several  together,  to  bring 
the  owner  of  but  51.  per  ann.  to  the  Bar.     Sed  per  Curiam,  there  must  be  a  trial  at 
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Bar,  for  if  the  plaintiff  makes  but  one  title  to  the  whole,  he  has  a  right  to  join  them 
all  together.  It  was  moved  that  the  lessor,  having  privilege,  might  name  a  good 
plaintiff  to  be  liable  to  costs ;  but  the  Court  denied  it  with  some  resentment,  saying 
it  had  been  often  attempted,  and  as  often  refused. 

(1)  Vide  Lord  Cmingsby's  case,  post,  548. 

Anonymous. 
Sheriff  cannot  take  bail  on  an  attachment. 

On  a  motion  for  an  attachment,  the  Chief  Justice  declared,  that  all  the  Judges  (on 
consideration)  had  resolved,  that  the  sheriff  could  not  take  bail  on  an  attachment,  but 
a  Judge  at  his  chamber  might  (1). 

Mich.  13  Geo.  Rex  v.  Bentley.     Eesolved  accordingly. 

(1)  Field  v.  JFwkhmise,  Com.  264,  ace.  cit.  Barnes  64.     Eex  v.  Daws,  Salk.  608. 

1  Ld.  Eaym.  722,  contra.  But  this  is  meant  of  an  attachment  for  a  contempt,  for 
where  it  issues  merely  as  a  process  to  compel  the  party's  appearance,  the  sheriff  may 
take  bail.  Vide  Field  v.  IVorkhouse,  ut  supra.  Burton  v.  Law,  Style  234,  ib.  212. 
Lawson  v.  Haddock,  2  Vent.  237.      IVculdington   v.  Fitch,  Barnes   64.      Lay  v.  Ellin, 

2  Black.  955.  /^jioji.  Prec.  in  Chan.  331.  Gilb.  Eq.  Rep.  84,  S.  C.  Bland  \ .  Richard, 
2  Leon.  208,  contra. 

[480]     Cary  vers,  Webster. 

At  Guildhall  coram  Pratt  C.J. 

Where  money  is  paid  to  the  servant  and  he  misapplies  it,  the  party  has  his  remedy 
against  the  master  or  servant  at  election.  Sel.  Cas.  of  Evid.  81,  cited  Com. 
Rep.  486. 

The  defendant  was  a  clerk  of  the  South-Sea  Company,  and  took  in  the  payments 
on  the  third  subscription  :  the  plaintiff  paid  him  6001.  and  he  by  mistake  never  entered 
it  in  the  book,  but  however  paid  it  over  to  the  Company.  And  the  Chief  Justice 
ruled,  that  no  action  would  lie  against  him  (1).  That  if  he  had  not  paid  it  over,  the 
plaintiff  would  have  had  his  option,  either  to  charge  him  or  the  Company  ;  as  in  the 
common  case  of  payment  to  a  goldsmith's  servant,  who  does  not  carry  it  to  the 
account  of  his  master,  the  party  has  an  election  to  go  against  either  :  he  may  charge 
the  servant,  because  till  the  money  is  paid  over  the  servant  receives  it  to  his  use  ; 
or  he  may  pass  by  the  servant  and  make  his  demand  upon  the  master,  because 
the  payment  to  the  servant  is  made  in  confidence  of  the  credit  given  him  by  the 
master  (2). 

(1)  Pond  V.  Undertoood,  2  Ld.  Raym.  1210.  Sadler  v.  Evans,  4  Burr.  1984. 
JFhitbread  v.  Brooksbank,  Cowp.  69.  Hall  v.  Campbell,  ib.  205.  But  it  seems  other- 
wise when  the  action  against  the  servant  is  founded  upon  a  tort.  Perkins  v.  Hughes, 
1  Wils.  328. 

(2)  Vide  Mead  v.  Hamond,  post,  505. 

Atwood  vers.  Dent. 

In  Middlesex  coram  Pratt  C.J. 

The  party  who  excepts  to  a  witness  may  call  him  afterwards. 

The  plaintiff  called  a  witness,  who  was  set  aside  upon  an  exception  taken  by  the 
defendant.  But  afterwards  the  defendant  himself  thought  fit  to  call  him,  and  then 
the  plaintiff  opposed  his  being  examined.  But  the  Chief  Justice  ordered  him  to  be 
sworn,  for  he  is  a  good  (nay  a  better  witness)  for  the  defendant,  though  he  is  not  to 
be  admitted  against  him. 
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Dickenson  et  Ux'  vers.  Davis.    Ibid. 

In  an  action  by  husband  and  wife,  the  defendant  on  the  general  issue  shall  not  be 
admitted  to  controvert  the  marriage.     Bull.  L.  N.  P.  20,  1  ed.  1790. 

Trespass  by  husband  and  wife,  for  an  assault  on  the  wife,  and  on  not  guilty  the 
defendant  would  have  given  in  evidence,  that  the  man  had  a  former  wife  still  living, 
and  then  the  defendant  could  not  be  guilty  of  such  a  beating  for  which  the  plaintiff 
was  intitled  to  damages  ;  and  not  guilty  does  not  go  barely  to  say  I  did  not  beat  this 
woman,  but  I  did  not  beat  the  plaintiffs  wife.  Sad  per  Pratt  C.J.  I  can  never  allow 
it :  you  might  have  pleaded  this  in  abatement,  and  then  they  would  have  had  an 
opportunity  to  meet  you  upon  that  question  ;  whereas  if  I  was  to  let  you  into  it  now, 
the  honestest  couple  in  the  world  may  be  branded  for  adulterers. 

[481]    Moody  vers.  Thurston. 

At  Nisi  Prius  in  Middlesex  coram  Pratt  C.J. 

Act  of  the  Commissioners  for  Stating  the  Debts  of  the  Army,  conclusive 
evidence.     Post,  568. 

By  the  Act  for  Stating  the  Debts  of  the  Army,  the  commissioners  have  power  to 
call  the  officers  and  agents  before  them,  and  if  it  appears  there  is  any  money  due  from 
one  to  the  other,  the  commissioners  are  to  give  the  party  a  certificate,  and  he  may 
maintain  an  action  for  the  money  as  upon  a  stated  account.  The  plaintiff  now 
produced  his  certificate  ;  and  the  defendant  offered  in  evidence  his  accounts,  by  which 
he  said  it  would  appear,  he  had  at  that  time  no  money  in  his  hands  :  and  besides,  the 
commissioners  had  never  heard  him,  but  on  the  first  summons  made  the  certificate, 
and  refused  to  give  him  time  to  produce  his  accounts.  But  the  Chief  Justice  would 
not  let  him  into  this  evidence,  being  of  opinion,  that  the  certificate  was  conclusive. 

DoMiNus  Rex  vers.  Gray. 

At  the  Old  Bailey. 

Burglary. 

One  of  the  servants  in  the  house  opened  his  lady's  chamber  door  (which  was 
fastened  with  a  brass  bolt)  with  design  to  commit  a  rape  :  and  C.  J.  King  ruled  it  to 
be  burglary,  and  the  defendant  was  convicted,  and  transported. 


DoMiNUS  Rex  vers.  Vincent  et  Al'.     Ibid. 

A  will  relating  to  personal  estate  cannot  be  said  to  be  forged, 
after  probate  granted  (1). 

Indictment  for  forging  a  will  relating  to  personal  estate;  and  on  the  trial  a  forgery 
was  proved,  but  the  defendants  producing  a  probate,  that  was  held  to  be  conclusive 
evidence  in  support  of  the  will  (1). 

(1)  Vide  Da  Costa  v.  Filla  Real,  post,  961,  and  the  cases  there  cited, 

DoMiNUS  Rex  vers.  Burton.    Ibid. 

Manslaughter.     Fost.  262.     Kel.  40. 

The  defendant  came  to  town  in  a  chaise,  and  before  he  got  out  of  it  he  fired  his 
pistols,  which  by  accident  killed  a  woman  ;  and  King  C.  J.  de  C.  B.  ruled  it  to  be  but 
manslaughter. 


I 


I 
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[482]     Statford  vers.  Neale. 

Pas.  3  Geo.  liot.  183. 

[See  May(rr  of  London  v.  Cox,  1867,  L.  R.  2  H.  L.  277.] 

In  prohibition  the  contempt  i.s  but  form,  and  the  jury  need  not  give  any  verdict  about 
it.  The  quantity  demanded  by  the  plea  may  be  two  intire  parts  without  saying 
thirds  or  fourths.  Though  the  prayer  of  the  plea  extends  to  lands  not  mentioned 
in  the  libel,  yet  there  may  be  a  general  award  of  a  consultation,  for  it  depends  upon 
the  libel.     8  Mod.  1.     Fort.  350,  S.  C. 

Error  on  an  attachment  sur  prohibition,  wherein  the  plaintiff  declares,  that  by  the 
laws  of  Ireland  no  tithes  ought  to  be  paid  twice  in  one  year,  or  for  cattle  fed  with  hay 
whereof  tithes  have  been  paid,  or  for  stubble,  &c.  That  he  was  seised  of  certain  lands 
for  which  he  had  paid  tithes,  and  yet  the  defendant  libelled  against  him,  as  being 
rector,  and  iiititled  to  two  thirds  of  the  tithes  of  certain  bullocks  and  horses  depastured 
upon  the  land,  for  which  tithes  had  been  paid  as  aforesaid  ;  and  that  he  was  proceeding 
against  him,  though  he  had  alledged  all  this  in  his  defence. 

The  defendant  as  to  the  contempt  pleads  not  guilty,  upon  which  issue  is  joined  ; 
and  for  a  consultation,  that  as  to  two  intire  parts  of  the  tithes  of  the  agistment  of 
those  lands  he  is  entitled  to  them  as  rector,  and  therefore  libelled  ;  and  traverses,  that 
for  all  the  time  aforesaid  the  cattle  were  fed  with  hay  for  which  tithes  had  been  paid, 
and  only  in  meadows  that  had  been  tithed  :  upon  which  issue  is  joined  and  found 
with  the  defendant  in  the  words  of  the  traverse  :  on  this  the  King's  Bench  in  Ireland 
award  a  consultation,  upon  which  error  is  brought,  and  the  general  errors  assigned. 

Mr.  Solicitor  General  pro  querente  in  errore  took  several  exceptions. 

1.  That  the  traverse  to  the  merits  of  the  suggestion  was  immaterial,  for  it  ought 
to  have  been  to  the  refusal  of  the  plea,  which  is  the  foundation  of  sending  the 
prohibition,  and  it  is  not  any  want  of  jurisdiction.  2  Co.  4-5  a.  Cro.  El.  511.  The 
Judge  below  might  have  tried  whether  the  beasts  were  fed  with  hay  of  which  tithes 
had  been  paid. 

2.  If  the  matter  was  properly  traversable,  yet  the  traverse  is  too  narrow  ;  for  it  is, 
that  during  all  the  time  they  were  not  so  fed,  and  so  is  the  verdict,  whereas  they 
should  have  answered  to  every  part  of  the  time.     2  Towns.  Jud.  174.     F.  N.  B.  54. 

3.  The  traverse  is  a  negative  pregnant,  that  the  beasts  were  not  fed  with  hay 
that  had  paid  tithes  and  only  in  meadows  which  had  been  tithed  that  year;  all  in 
the  conjunctive,  whereas  these  being  several  matters  ought  to  have  been  separately 
tiaversed.  1  Roll.  Abr.  640,  pi.  12,  13,  14.  Yelv.  86.  It  amounts  only  to  saying 
[483]  both  facts  are  not  true,  but  yet  one  of  them  may.  A  negative  pregnant  is  a 
denial  with  an  insinuation  of  another  affirmative,  as  ne  dona  pas  per  le  fait  implies 
a  parol  gift.  Cro.  Jac.  505,  560.  And  this  exception  goes  likewise  to  the  verdict, 
for  that  finds  both  the  same  way  ;  when  if  one  was  true,  the  plaintiff  will  be  excused. 
12  E.  4,  6.  Bro.  Issue,  39.  And  the  difierence  lies  between  the  affirmative  and 
negative  proposition. 

4.  There  is  no  verdict  as  to  the  issue  upon  the  contempt,  which  is  a  discontinuance. 
1  Roll.  Abr.  801,  pi.  4,  S02,  pi.  7.  And  it  is  not  barely  an  imperfect  verdict. 
3  Lev.  55.  Trespass  for  a  coat  and  mantle,  and  a  special  verdict  as  to  one,  and 
none  as  to  the  other  ;  held  ill.     Co.  Ent.  459,  the  precedent  is  with  the  objection. 

5.  The  defendant  in  his  plea  does  not  go  for  a  consultation  as  to  every  thing 
in  the  libel  ;  whereas  the  consultation  is  awarded  generally  for  the  whole.  1  Book 
of  Judg.  97.  Ash.  376.  2  Towns.  Judg.  107,  172,  173,  174.  Vid.  61.  5  Co.  66, 
Jeffrie s'x  case. 

6.  After  the  judgment  quod  nil  capiat  per  billam,  there  is  no  eat  inde  sine  die. 
1  Roll.  Abr.  771,  772,  pi.  26.     Cro.  Jac.  439.     1  Keb.  488.    1  Book  of  Jud.  102. 

7.  The  quantity  demanded  in  the  plea  is  uncertain,  being  for  two  intire  parts,  but 
does  not  say  whether  thirds  or  tenths.  Now  that  ought  to  be  certain,  for  the  plea  is 
in  nature  of  a  count,  being  a  suit  for  a  consultation. 

Cheshyre  Serjeant  contra.  1.  We  have  followed  the  words  of  the  allegation,  as  to 
the  refusal  of  the  plea.     2  Co.  45  says,  it  is  but  form,  and  not  traversable. 

K.  B.  XXII.— 21* 
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2.  I  did  not  hear  the  answer. 

3.  The  traverse  is  in  his  own  words,  and  we  could  not  divide  them  by  several 
traverses. 

4.  In  the  case  of  trespass  there  never  is  any  verdict  as  to  the  vi  et  arrais.  1  H.  7,  19. 
Salk.  346.  And  in  the  case  of  Sumner  v.  Acton  in  Scaccario  I  took  this  very  exception 
in  trespass,  and  it  was  over-ruled  ;  and  yet  that  is  in  a  point  material,  because  the 
King  is  intitled  to  his  fine  of  6s.  8d. 

•5.  The  general  award  of  a  consultation  can  only  go  to  what  is  covered  by  the 
plea. 

[484]  6.  Eat  inde  sine  die  would  not  be  proper,  because  there  may  be  another 
prohibition.     Nor  is  it  necessary  here,  where  the  plaintiflT  claims  nothing. 

7.  The  incertainty  in  the  quantity  is  nothing  in  the  Temporal  Courts  :  their 
proceedings  below  are  more  loose  than  ours ;  they  libel  for  words  et  eis  simil'  :  for 
such  a  sum  of  money,  aut  eo  eirciter.  2  Lev.  193.  2  Roll.  Abr.  298.  2  Lev.  173. 
1  Mod.  182.  Fine  for  two  parts  of  a  manor.  1  Leon.  115.  And  13  Co.  58,  explains 
it  that  two  parts  are  two  thirds,  three  parts  three  fourths,  &c. 

Mr.  Solicitor  General.  The  case  of  trespass  is  different,  for  there  finding  the 
justification  is  a  denial  of  the  force,  but  here  a  verdict  upon  the  merits  is  no  denial  of 
the  contempt. 

C.  J.  The  incertainty  of  the  demand  in  their  proceedings  is  no  objection  in  a  case 
within  their  jurisdiction,  as  to  which  their  law  is  the  rule.  The  refusal  of  the  plea 
need  not  be  traversed  ;  the  material  point  being,  whether  tithes  are  payable  or  not. 
I  think  the  traverse  good,  in  denying  it  as  the  plaintiff  alleges  it,  but  there  does  seem 
to  be  a  difference  between  the  case  of  a  trespass  and  the  contempt. 

Eyre  J.  In  demurrers  the  contempt  is  never  answered,  for  that  is  but  form,  and 
of  a  modern  introduction,  it  being  the  course  before  Queen  Elizabeth's  time  to  sue 
out  a  scire  facias  quare  non  fieret  breve  de  consultatione.  Co.  Ent.  452.  2  Co.  46, 
Archbishop's  case,  has  no  eat  inde  sine  die  ;  nor  can  it  be  necessary,  because  inde  would 
ref  er  to  the  contempt,  and  that  is  only  matter  of  form. 

Fortescue  J.  I  think  the  incertainty  is  no  objection,  and  as  to  the  contempt  it  is 
but  form,  and  the  jury  is  never  charged  with  it. 

Adjoumatur.      And  this  term 

Reeve  pro  querente  in  errore,  waiving  all  the  exceptions  which  on  the  former 
argument  the  Court  inclined  had  nothing  in  them,  mentioned  only  three,  which  he 
insisted  on. 

1.  The  praying  a  consultation  for  two  integral  parts,  without  distinguishing  whether 
thirds,  fourths,  &c. 

2.  The  plea  extends  to  lands  not  mentioned  in  the  libel,  so  the  award  of  a  con- 
sultation in  hac  parte  goes  to  the  whole  ;  and  a  consultation  cannot  be  granted  for  a 
matter  not  in  suit  below. 

[485]  3.  But  the  objection  he  principally  relied  upon  was,  that  there  was  no  verdict 
as  to  the  issue  joined  upon  the  contempt.  It  must  be  agreed,  that  if  the  verdict  does  not 
go  to  all  the  material  points  put  in  issue,  it  will  be  error,  3  Lev.  39,  55,  (which  the  Court 
agreed)  then  the  nature  of  this  contempt  is  to  be  considered.  In  a  prohibition  both 
parties  are  actors,  the  plaintiff  for  damages,  and  the  defendants  for  a  consultation,  and 
no  body  can  say  but  the  proceeding  after  a  prohibition  is  a  damage,  an  injury  to  the 
plaintiff.  1  Cro.  559.  1  Jon.  447.  2  Roll.  Abr.  516,  575.  And  therefore  in  1  Vent. 
348,  350,  362.  2  Jon.  128,  a  judgment  was  reversed  for  want  of  alleging  a  venue 
where  the  proceeding  was,  and  Jones  cites  two  precedents,  Pasch.  3  Car.  2,  and  Pasch. 
22  Car.  2. 

Pengelly  Serjeant  contra.  When  two  parts  are  demanded,  it  cannot  be  understood 
otherwise,  than  that  one  only  remains.  It  is  allowed  in  ejectment,  1  Leon.  115.  1  Mod. 
182.     13  Co.  58,  59,  in  fines  and  formedons. 

2.  The  consultation  can  go  only  to  what  lands  are  comprized  in  the  libel,  and  there- 
fore in  hac  parte  is  confined  to  that ;  or  if  it  should  go  farther,  yet  as  it  can  give  no  new 
authority  to  the  Court  below,  it  signifies  nothing.     Hob.  119. 

3.  As  to  the  contempt,  every  body  knows  it  is  but  form,  and  like  the  case  of  the  vi 
etarmis  in  trespass.  1  Saund.  81.  Pari.  Cas.  201,  whore  the  cause  is  determined  on  a 
demurrer,  there  never  was  any  instance  of  inquiiing  into  the  contempt.     1  Towns.  Jud. 
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101,102,103,105,106.  Rast.  491.  1  Saund.  140,  143.  Co.  Ent.  456  a.  457  b.  467  a. 
Lutw.  1072,  1043,  1052.     2  Towns.  Jud.  172.     2  Go.  43.     Cro.  Eliz.  512. 

Chief  Justice.  The  general  rule  laid  down  is  certainly  right ;  that  it  will  be  error,  if 
the  verdict  does  not  go  to  all  the  material  parts  of  the  issue  :  and  therefore  the  question 
is  truly  stated,  whether  this  bo  material  or  not.  Now  as  to  that,  consider  what  is  the 
design  of  the  party's  declaring  in  prohibition  ;  it  is  only  to  see  whether  the  Court  below 
ought  to  proceed  farther,  and  not  whether  they  have  proceeded  ;  for  that  is  a  matter 
alleged  for  form  sake,  that  there  may  be  a  demand  of  damages,  to  give  it  the  requisites 
of  a  suit  in  law  ;  but  in  fact  we  all  know  it  is  a  fiction,  for  they  never  proceed  after  the 
first  motion,  and  we  must  take  notice  of  the  course  of  proceeding  :  besides  if  this  excep- 
tion should  prevail,  it  will  avoid  almost  every  judgment  in  prohibition.  As  to  the  other 
two  objections,  I  think  thereis  one  answer  for  [486]  both ;  that  upon  the  whole  it  appears, 
the  Court  below  ought  to  proceed  upon  the  libel,  and  the  consultation  doth  not  enlarge 
theii;  jurisdiction.     Powys  Justice  accord. 

Eyre  Justice.  The  only  point  in  prohibition  is,  whether  the  Court  below  shall  be 
admitted  to  proceed.  Formerly  this  was  determined  by  a  scire  facias  quare  non  fieret 
breve  de  consultatione,  and  then  it  lay  upon  the  Inferior  Court  to  shew  they  had  a 
jurisdiction.  But  in  ease  of  them  this  method  of  declaring  was  introduced,  and  that 
puts  the  plaintiff  to  shew,  that  the  Court  below  has  not  a  jurisdiction. 

The  consultation  does  not  depend  on  the  prayer  of  the  plea,  but  upon  the  libel,  and 
is  only  giving  them  a  power  to  proceed  upon  the  libel,  without  any  regard  to  the  plead- 
ings upon  the  declaration.  As  to  the  contempt,  it  is  merely  fictitious,  for  does  any  body 
think  we  would  not  punish  the  Juilge  if  he  should  proceed  ?  The  case  where  no  venue 
was  alleged  is  widely  different,  for  there  the  point  was  tried  ;  and  if  they  do  try  it, 
no  doubt  it  must  be  in  the  same  manner  as  all  other  issues  are  tried. 

Fortescue  Justice.  I  do  not  think  duas  partes  are  two  thirds,  they  may  as  well  be 
fifths.  But  the  true  answer  is,  that  the  libel  is  two  thirds.  And  it  matters  not  what 
the  party  prays  in  his  plea.  In  Co.  Ent.  there  is  a  precedent,  where  the  judgment 
is  quod  fiat  consultatio,  and  that  the  Judge  shall  proceed  in  ista  causa.  The  same 
answer  serves  for  the  supernumerary  lands.  As  to  the  contempt,  I  concur  with  the 
rest,  for  since  the  precedents  are  both  ways,  we  must  adhere  to  them  which  tend  to 
support  the  judgment.     The  judgment  affirmed. 

[487]    Smith  vers.  Triggs. 

A  copyholder  ex  parte  raaterna  devises  to  his  heir,  who  dies  before  admittance : 
the  lands  remain  descendible  to  the  heir  on  the  part  of  the  mother.  8  Mod. 
23,  S.  C. 

Upon  not  guilty  in  ejectment  for  copyhold  lands  in  Middlesex,  a  case  was  made 
at  Nisi  Prius  for  the  opinion  of  the  Court. 

Thomas       -r,    ,r  John 

rp  •  Brothers.       r^  • 

Tnggs.  Triggs. 

Jane  Day 
John  ob  sine 

prole. 

Thomas, 
lessor  of 
plaintiff. 

That  Hugh  Hunt,  being  seised  in  fee  of  the  premisses  in  question,  married  Jane 
the  widow  and  relict  of  John  Triggs  the  lessor  of  the  plaintiff's  great  uncle.  That 
after  the  marriage  Hugh  Hunt  surrendered  the  premisses  to  the  use  of  his  will,  and 
afterwards  devised  the  same  to  Jane  his  wife  and  her  heirs,  and  died  without  issue 
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by  her  ;  after  whose  death  Jane  was  admitted  and  likewise  surrendered  to  the  use  of 
her  will,  and  devised  the  same  to  Jane  Day  her  daughter  and  heir  by  her  first 
husband  John  Triggs,  and  to  her  heirs  for  ever,  and  soon  after  died.  That  Jane  Day 
before  admittance  made  her  will,  and  thereby  gave  the  premisses  to  the  defendant 
in  the  words  following ;  "  Item  I  give  and  bequeath  all  my  freehold  and  also  all  my 
copyhold  estate,  which  I  intend  to  surrender  to  the  use  of  this  my  will,  lying  in 
Edmington  in  the  county  of  Middlesex,  unto  my  cousin  Thomas  Triggs  (the  defen- 
dant) for  and  during  the  term  of  his  natural  life,  with  remainder  over."  That  after 
making  the  will,  and  before  any  court  day,  Jane  the  devisor  died,  having  never 
surrendered  to  the  use  of  her  will  ;  but  the  defendant  who  is  the  devisee  is  notwith- 
standing admitted  under  the  devise. 

The  lessor  of  the  plaintiff  claims  the  lands  as  cousin  and  heir  of  Jane  Day,  (viz.) 
as  grandson  and  heir  of  Thomas  Triggs,  el-[488]-der  brother  of  John  Triggs,  father 
of  the  said  Jane  Day.     And  the  defendant  claims  under  the  devise. 

Short  pro  quer'  argued,  1.  That  the  devise  by  Jane  Day  to  the  defendant  is  void 
for  want  of  a  surrender  to  the  use  of  her  will,  and  2.  That  the  lessor  of  the  plaintiff, 
who  is  heir  at  law  to  Jane  Day  is  therefore  well  intitled  to  the  lands  whereof  no 
disposition  was  made  by  his  ancestor. 

1.  That  the  devise  is  void.  The  nature  of  a  copyholder  appears  in  1  Inst.  57  b. 
and  he  is  called  tenant  by  copy  of  court-roll,  because  all  the  evidence  which  he  has 
of  his  title  are  the  rolls  of  his  lord's  court,  by  which  copyholds  may  be  transferred 
from  one  to  another  as  effectually,  as  freeholds  may  by  deed.  And  he  enjoys  the 
method  of  passing  his  estate  by  the  court-rolls,  in  lieu  of  the  power  which  a  free- 
holder has  to  alien  his  land  by  deed  ;  for  if  a  copyholder  aliens  by  deed  it  is  a  for- 
feiture. 4  Co.  209.  Litt.  §  74.  Alienare  (says  my  Lord  Coke)  est  alienum  facere, 
that  is  in  legal  understanding  when  the  estate  passes  out  of  one  into  another,  and  that 
cannot  be  unless  there  appears  some  evidence  of  the  right's  being  changed  upon  the 
rolls  of  the  court.  A  copyhold  is  not  devisable  but  by  custom,  for  the  Statute  of 
Hen.  8  of  Wills  relates  only  to  freeholds,  and  doth  not  extend  to  copyholds,  so  that 
a  bare  devise  of  a  copyhold  will  not  pass  the  estate,  as  it  vrill  of  a  freehold.  Cro. 
Car.  44.  And  as  a  copyholder  has  not  such  power  to  devise  as  a  freeholder  has,  so 
likewise  he  cannot  exchange  his  estate  by  parol,  as  a  freeholder  could  for  lands  in  the 
same  county  at  common  law  ;  but  is  obliged  to  surrender  the  same  into  the  hands  of 
his  lord,  to  the  use  of  him  with  whom  he  exchanges.     So  is  1  Bulst.  200.     1  Inst.  50  a. 

The  law  will  not  supply  a  defect  in  a  title  against  the  heir  at  law,  but  will  con- 
strue every  thing  in  his  favour :  and  therefore  a  surrender  to  the  use  of  this  will 
shall  not  be  supplied,  since  that  will  be  to  the  prejudice  of  the  heir  at  law.     Salk.  187. 

2.  The  devise  being  void  for  want  of  a  surrender,  the  lessor  of  the  plaintiff  has  a 
good  title  as  heir  at  law  to  the  devisor.  And  if  it  be  objected  to  him,  that  he  is  not 
heir  on  the  part  of  the  mother,  I  answer,  that  these  lands  are  not  descendible  to  the 
heir  of  the  part  of  the  mother,  for  though  they  came  to  Jane  Day  by  her  mother, 
yet  the  course  of  descent  was  altered  by  the  surrender  and  devise  made  to  her  by 
the  mother,  under  which  the  lands  vested  in  her  as  a  purchaser,  and  not  as  heir  by 
descent.  That  a  surrender  will  alter  the  course  of  descent  is  proved  by  this,  that  if 
there  be  two  jointenants  of  copyhold  lands,  and  one  surrenders  to  the  use  of  his  will 
and  dies ;  by  this  the  jointure  is  severed,  and  [489]  the  surrenderee  is  in  from  the 
surrender,  by  which  the  land  is  bound.  Co.  Litt.  59  b.  2  Cro.  100.  Cro.  Eliz.  717. 
And  yet  a  bare  devise  would  not  take  away  the  right  of  survivorship.  So  in  the  case 
at  Bar,  the  surrender  and  devise  was  a  compleat  conveyance  to  Jane  Day  ;  and  though 
she  died  before  admittance,  yet  her  heir  shall  not  be  prejudiced.  1  Vent.  260.  3  Keb. 
329.  4  Co.  22  b.  Dy.  291  b.  2  Sid.  61,  37.  (Contra  Yelv.  144.  Pop.  127,  that  the 
grantee  of  such  a  surrenderee  shall  not  be  admitted.) 

The  course  of  descent  being  therefore  altered,  and  the  devise  to  the  defendant 
void,  the  heir  at  law  of  the  part  of  the  father  has  a  good  title,  and  therefore  he 
prayed  judgment  for  the  plaintiff. 

Darnall  Serjeant  contra.  Agreed  the  devise  would  not  pass  the  estate  to  the 
defendant  without  a  surrender  to  the  use  of  the  will ;  but  his  possession  would  be  a 
good  title  against  the  lessor  of  the  plaintiff,  who  must  recover  upon  his  own  strength. 
He  can  have  no  title  as  heir  to  Jane  Day,  because  he  is  not  heir  of  the  part  of  the 
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mother ;  for  as  he  argued,  Jane  Day  took  the  lands  as  heir  by  descent,  and  not  as  a 
purchaser  under  the  devise.     And  that  for  these  reasons  : 

1.  Because  her  title  by  descent  is  more  worthy  than  one  by  purchase  ;  and  where 
two  rights  meet,  the  elder  or  worthier  is  to  be  preferred.  2.  Because  the  devise  was 
void,  being  made  to  the  heir,  and  therefore  she  shall  be  adjudged  in  by  descent, 
which  is  most  for  her  advantage.  1  Roll.  Abr.  626.  Salk.  241,  242.  .3.  Because 
admitting  the  devise  was  well  made  to  the  heir,  yet  in  this  case,  it  is  not  corapleated 
by  her  admittance  under  it,  as  it  ought  to  be  ;  for  before  admittance  she  could  be 
no  purchaser,  and  then  the  lessor  could  not  be  heir  to  her  as  a  purchaser,  because  his 
ancestor  was  never  seised.     1  Roll.  Abr.  627,  pi.  9. 

Jane  therefore  took  by  descent  as  heir  of  the  part  of  the  mother,  and  the  lessor 
being  only  heir  of  the  part  of  the  father  can  have  no  title,  since  the  lands  remain 
descendible  to  the  heir  ex  parte  materna. 

Chief  Justice.  The  devise  without  a  surrender  will  not  pass  the  estate  to  the 
defendant,  but  his  possession  will  be  a  good  title  against  the  lessor  of  the  plaintiff, 
if  Jane  Day  took  as  heir  by  descent :  and  that  she  was  in  as  such  is  plain,  because 
the  surrender  to  her  never  took  effect  for  want  of  her  admittance,  and  so  she  had  no 
good  title  as  a  purchaser,  but  her  title  by  descent  was  compleat.  She  had  her  election 
of  two  rights,  one  vested  immedi-[490]-ately,  and  the  other  not  before  election,  she 
died  before  election,  and  therefore  that  which  vested  must  take  effect :  and  then  the 
course  of  descent  was  not  altered,  and  the  heir  of  the  part  of  the  father  can  have  no 
title.     Adjournatur.     And  this  term, 

Pratt  Chief  Justice  delivered  the  resolution  of  the  Court.  The  case  in  short  is 
this.  It  was  the  estate  of  Hugh  Hunt,  who  married  Jane  Triggs,  and  by  surrender 
and  will  devised  it  to  Jane  and  her  heirs.  Jane  surrendered  it  to  the  use  of  her  will, 
and  devised  it  to  her  daughter  Jane  Day,  who  before  admittance  devised  it  to  the 
defendant,  and  died  without  any  surrender  or  admittance. 

As  to  the  defendant  there  is  no  title  in  him  for  want  of  an  admittance  of  Jane  Day, 
and  also  for  want  of  a  surrender  to  the  use  of  her  will  (1) ;  and  therefore  the  matter 
rests  upon  what  title  the  lessor  of  the  plaintiff  can  make,  and  if  he  makes  none  the 
defendant  must  have  judgment. 

And  the  title  which  the  lessor  makes  is  this  :  says  he,  I  !>m  the  cousin  and  heir  of 
Jane  Day,  i.e.  I  am  the  grandson  and  heir  of  Thomas  Triggs,  the  elder  brother  of 
John  Triggs,  who  was  her  father,  and  this  being  a  void  devise  to  the  defendant,  I  am 
intitled  to  the  estate  as  heir  at  law. 

And  it  is  true,  and  is  so  stated  in  the  case,  that  the  lessor  is  heir  at  law  to  Jane 
Day,  that  is  on  the  part  of  the  father  ;  but  the  objection  is,  that  these  lands  are 
descendible  to  the  heir  ex  parte  materna ;  and  if  they  be,  then  the  lessor  has  no  title. 

And  in  order  to  see  what  heir  these  lands  are  to  go  to,  it  is  to  be  considered  under 
what  title  Jane  Day  took  the  estate,  whether  she  was  in  by  purchase  or  by  descent : 
if  she  was  in  by  purchase,  then  the  lessor  must  take  them  as  heir  to  her  :  but  if  she 
took  by  descent,  he  has  no  title,  because  he  cannot  make  himself  of  the  blood  of  the 
first  purchaser  Jane  Triggs,  who  was  afterwards  married  to  Hunt.  1  Inst.  12  b.  is 
express,  that  he  must  be  of  the  blood  of  the  first  purchaser. 

And  we  are  all  of  opinion  that  Jane  Day  took  by  descent,  and,  consequently  the 
lands  remain  descendible  to  the  heir  ex  parte  materna. 

Jane  Day  was  heir  at  law  to  her  mother,  who  surrendered  the  estate  to  the  use  of 
her  will,  and  devised  it  to  her  daughter  in  fee  ;  that  is,  she  gave  her  such  an  estate  as 
would  have  descended  to  her  without  the  will. 

[491]  Consider  it  first  upon  the  surrender  ;  that  we  all  know  was  only  an  instru- 
ment by  which  the  lord  took  nothing,  and  the  estate  notwithstanding  remained  in  the 
surrenderor :  this  is  plain  from  Cro.  Eliz.  441,  where  the  tenant  made  a  second 
surrender,  and  it  was  adjudged  for  the  second  surrenderee  ;  upon  the  bare  surrender 
therefore  nothing  passes,  and  the  lands  will  descend  notwithstanding. 

The  next  thing  to  be  considered  is  the  will.  Quid  operatur  by  that,  to  prevent 
the  course  of  descent.  And  we  hold  that  to  be  of  no  force  in  this  case.  A  devise  to 
the  heir  is  void.  1  Roll,  Abr.  626,  because  he  has  a  better  and  more  worthy  title  by 
descent.  This  rule  holds  as  well  in  the  case  of  copyholds  as  freeholds.  Indeed  where 
the  will  devises  the  estate  in  a  different  manner  from  what  it  would  have  descended 
in,  it  will  be  good  ;  this  is  so  notorious,  that  instances  will  be  needless. 
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If  Jane  Day  was  to  claim  by  the  will,  that  title  was  never  compleat  for  want  of  an 
admittance.  That  plainly  shews  her  election  to  be  in  of  her  more  worthy  title  by 
descent.  That  was  a  compleat  and  a  perfect  title,  but  the  other  was  not.  And  for 
this  the  case  of  Abbot  v.  Burton  is  strong  in  point,  where  a  man  seised  in  fee  of  lands 
which  de.scended  to  him  of  the  part  of  the  mother,  levies  a  fine  to  several  uses,  with  a 
remainder  to  his  own  right  heirs  ;  and  it  was  resolved,  that  this  remainder  was  the 
ancient  use,  and  the  heir  ex  parte  materna  should  have  it.  The  case  of  a  feoffment  is 
certainly  as  strong  as  surrender  to  the  use  of  the  will  (2). 

The  daughter  therefore  taking  by  descent,  and  the  mother  being  the  first  pur- 
chaser ;  the  lessor,  if  he  claims  any  thing,  must  make  himself  heir  to  the  mother, 
which  he  is  not,  and  consequently  the  defendant  must  have  judgment. 

(1)  But  equity  will  supply  the  defect  of  a  surrender  in  the  case  of  a  devise  in 
favour  of  creditors,  where  it  is  necessary  for  the  payment  of  debts.  Drake  v.  Robinson, 
1  P.  Wms.  443.  Harris  v.  Ingledew,  3  P.  Wms.  97.  Haslewood  v.  Pope,  ib.  322. 
Mallabar  v.  Mallabar,  Ca.  temp.  Talb.  78.  Hellier  v.  Farrant,  ib.  note  to  3d  ed.  Coomhe 
V.  Gibson,  1  Bro.  Chanc.  Kep.  273.  Bixby  v.  Eley,  2  Bro.  Chaiic.  Rep.  32-5.  So  also 
where  the  devise  is  in  favour  of  a  wife  or  children.  Toilet  v.  Toilet,  2  P.  Wms.  491. 
Byas  V.  Byas,  2  Vez.  164.  Goodwyn  v.  Goodwyn,  1  Vez.  228.  Tiulm  v.  Anson,  2  Vez. 
582.  Marston  v.  Gowan,  2  Bro.  Chanc.  Rep.  170.  Quijere,  vehether  it  shall  be  supplied 
in  case  of  a  devise  to  grandchildren.  Per  Lord  Sommers  in  Kettle  v.  Townsend,  1  Salk. 
187.  Watts  V.  Biillas,  1  P.  Wms.  61.  Per  Lord  Harcourt,  in  Freestone  v.  liant,  1  P. 
Wms.  61,  n.  t-  Fursaker  v.  Robinson,  Prec.  Chanc.  47.  1  Eq.  Abr.  123,  pi.  9.  Gilb. 
Eq.  Rep.  139,  S.  C.  Contra  Kettle  v.  Townsend,  1  Salk.  187,  in  Dom.  Proc.  Tudor 
V.  Ansm,  2  Vez.  582.  Ellon  v.  Elton,  3  Atk.  50.  And  it  will  be  supplied  whether 
the  wife  or  younger  children  have  any  other  provision  or  not.  Smith  v.  Baker, 
1  Atk.  386.  Kettle  v.  Totmshend,  Salk.  187.  Carter  v.  Carter,  Mos.  370.  Burton  \. 
Floyd,  6  Vin.  56,  pi.  20.  IFeeks  v.  Gore,  ib.  57,  pi.  24.  Cooke  v.  Arnham,  3  P.  Wms. 
283.  Sed  vide  Ross  v.  Ross,  1  Eq.  Ca.  Abr.  124,  pi.  14.  Biscoe  v.  Cartwright,  Gilb. 
Eq.  Rep.  121.  But  equity  will  not  interfere  to  supply  it  where  the  heir  at  law,  being 
a  child  of  the  testator's,  is  disinherited,  but  then  he  must  be  totally  unprovided  for, 
either  by  will  or  settlement,  or  any  other  way.  Kettle  v.  Townshend,  sup.  Hichen  v. 
Hichen,  6  Vin.  Abr.  pi.  20,  59.  Hawkins  v.  Leigh  et  Al.  1  Atk.  387.  Chapman  v. 
Gibson,  3  Bro.  Cha.  Rep.  170.  Pike  v.  JVhite,  3  Bro.  Cha.  Rep.  286.  But  it  shall 
be  supplied  in  favour  of  the  wife,  where  the  heir  at  law  is  not  a  child  of  the  testator's, 
although  he  is  not  provided  for.  Chapman  v.  Gibson,  supra.  It  appears,  however, 
from  the  above  cases,  and  expressly  from  Tudoi-  v.  Anson,  2  Vez.  582,  that  a  cousin, 
and  from  Fursaker  v.  Robinson,  Gilb.  Eq.  Rep.  13,  that  a  natural  child  is  not  within 
the  rule. 

(2)  For  the  different  cases  in  which  a  devise  to  the  heir  of  land  coming  ex  parte 
materna  has  been  held  to  vest  the  lands  in  him  by  purchase,  so  as  to  give  the  pre- 
ference to  the  paternal  heir,  and  for  those  in  which  it  has  been  held  not  to  alter  the 
descent,  \\Ae  Allamw.  Heber,  post,  1270,  where  most  of  the  ancient  cases  are  cited. 
See  in  addition  Hinde  v.  Lyo^i,  3  Leon.  64,  70.  Hurst  v.  Lord  JFinchelsea,  2  Burr.  879. 
Hargr.  Co.  Litt.  12  b.  n.  (2).  8  Vin.  Abr.  tit.  Devise,  P.  C.  As  to  the  effect  of  a 
fine,  recovery,  or  other  conveyance  upon  the  line  of  descent,  vide  Martin  v.  Strachan, 
post,  1179. 

[492]    Hilary  Term,  8  Georgii  Regis.     In  B.  R. 

Sir  John  Pratt,  Knt.,  Lord  Chief  Justice.  Sir  Littleton  Powys,  Knt.,  Sir  Robert 
Eyre,  Knt.,  Sir  John  Fortescue  Aland,  Knt.,  Justices.  Sir  Robert  Raymond,  Knt., 
Attorney  General.     Sir  Philip  Yorke,  Knt,,  Solicitor  General. 

Martin  vers.  Wyvill. 

Q.  Whether  in  B.  R.  the  continuances  may  be  entered  de  die  in  diem,  or  only  from 

term  to  term  ? 

In  Trinity  term  last  the  plaintiff  delivered  a  declaration  upon  a  stock-jobbing 
contract,  with  an  imparlance  to  Michaelmas  term,  and  then  upon  a  demurrer  to  the 
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replication  the  book  is  made  up,  and  after  the  first  of  November  it  was  made  a  con- 
cilium, and  the  plaintiff  had  judgment  nisi  before  the  end  of  the  term  ;  and  the  day 
before  the  end  of  the  term  that  rule  is  discharged,  and  an  ulteiius  concilium  to  this 
term  ;  at  the  first  return  of  which  the  defendant  comes  in  and  pleads  as  puis  darrein 
continuance,  that  the  contract  is  not  registered  according  to  the  Act  of  Parliament  : 
whereupon  the  plaintiff  makes  a  special  entry  of  the  continuances  from  the  first  day 
of  Michaelmas  term  to  that  day  when  it  stood  in  the  paper,  and  so  on  to  the  last  day 
of  last  term,  and  then  again  to  the  first  day  of  this  term.  And  now  Wearg  moved  to 
set  aside  the  plea,  because  not  pleaded  after  the  last  continuance,  the  time  for  register- 
ing expiring  the  first  of  Novembei',  after  which  there  are  two  continuances  upon  the 
roll  before  the  plea  comes  in,  whereas  all  pleas  puis  darrein  continuance  should  be 
pleaded  before  the  [493]  next  continuance  after  the  fact  happens ;  and  as  to  the 
special  entry  here  made,  he  said  that  indeed  the  common  practice  is  only  to  enter 
continuances  from  term  to  term,  because  that  being  sufficient  to  prevent  a  discon- 
tinuance, the  attoniies  for  their  own  ease  never  enter  any  more  ;  but  yet  in  fact  the 
party  has  a  right  to  enter  all  the  continuances,  the  proceedings  here  being  de  die  in 
diem.  Besides,  the  plea  is  false  in  fact,  and  that  is  another  reason  to  set  aside  a 
dilatory  ;  the  words  of  the  Act  are,  "  That  such  memorial  shall  be  signed  by  the 
paity,"  and  it  is  upon  that  they  ground  themselves,  for  the  contract  is  registered,  and 
in  this  manner,  "  This  contract  was  made  for  the  benefit  of  me  William  Martin,  and 
has  not  been  compounded  ; "  which  being  all  the  plaintiff's  hand  writing,  that  is  a 
signing,  though  the  name  is  not  at  the  bottom.  Like  the  case  of  a  will,  which  the 
testator  writes  himself,  and  begins  I  A.  B.  &c.  and  does  not  subscribe  it,  yet  that  has 
been  adjudged  to  be  a  signing.     3  Lev.  1. 

As  to  the  point  of  the  continuances  the  Court  did  not  determine  that  matter  :  the 
C.  J.  and  Fortescue  J.  inclined  that  as  the  fact  would  warrant  it,  every  act  of  the  Court 
might  be  entered,  and  then  the  plea  must  be  set  aside,  as  not  coming  in  time  ;  but 
Eyre  J.  (absente  Powys  J.)  thought  this  uncommon  entry,  which  was  to  deprive  the 
defendant  of  a  benefit,  which  in  the  common  course  of  practice  he  would  be  intitled 
to,  ought  not  to  be  allowed  ;  however  they  did  not  determine  this  point,  being  all  of 
opinion,  that  for  the  second  reason  the  plea  should  be  set  aside  as  false,  saying  it  was 
constant  experience  at  the  assizes,  to  put  the  party  to  verify  such  a  plea,  before  it  is 
allowed,  and  if  the  party  does  not  give  some  evidence  of  the  truth  of  it,  the  Judge  will 
reject  it  and  go  on  with  the  cause  (1).  And  at  another  day  Eyre  J.  cited  Mo.  871, 
that  a  plea  puis  darrein  continuance  could  not  be  pleaded  after  a  demurrer.  The 
others  gave  no  opinion  as  to  this,  but  set  it  aside  upon  the  point  of  its  being  false  in 
fact,  without  meddling  farther  with  the  continuances. 

(1)  Vide  Paris  v.  Salkeld,  2  Wils.  137,  ace.  Vide  also  Lovell  v.  Eastaff,  3 
T.  li.  554. 

CoLBORNE  vers.  Stockdale. 

The  replication  will  be  ill,  if  he  makes  an  immaterial  part  of  the  plea  parcel  of  the 
issue.  8  Mod.  57,  S.  C.  but  very  incorrect.  According  to  it  defendant  had  judg- 
ment on  account  of  the  badness  of  the  replication. 

Debt  upon  a  bond  conditioned  for  the  payment  of  15501.  The  defendant  upon 
oyer  pleads  in  bar,  that  part  of  the  sum  mentioned  in  the  condition,  scilicet  15001. 
was  won  by  gaming,  contrary  to  the  statute,  per  quod  the  bond  became  void.  The 
plaintiff  replies,  that  the  bond  was  given  for  a  just  debt,  and  traverses  that  the  15001. 
was  won  by  gaming,  contra  formara  statuti  modo  et  forma,  as  the  defendant  has 
pleaded.     The  defendant  demurs,  and 

[494]  Strange  pro  def.  argued,  that  the  replication  was  ill,  because  it  makes  the 
sum  parcel  of  the  issue,  and  obliges  the  defendant  to  prove,  that  the  whole  sum  of 
15001.  was  won  by  gaming;  whereas  the  statute  avoids  the  bond,  if  any  part  of  the 
consideration  became  due  on  that  account ;  and  he  urged  the  common  case  of  a  plea 
of  payment  before  the  day,  where  if  issue  is  joined,  and  a  verdict  pro  quer',  there 
shall  be  a  repleader,  because  it  leaves  it  open  to  a  possibility,  that  there  might  be  a 
payment  at  the  day,  and  then  the  plaintifl'  could  have  no  cause  of  action  :  so  in  this 
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case  the  finding  that  the  whole  sura  of  15001.  was  not  won  by  gaming  will  not  toll 
the  presumption  as  to  a  less  sum.  Besides,  the  sum  is  put  in  only  for  form,  and 
therefore  within  the  reason  of  the  case  of  Stallard  v.  Tims,  the  replication  will  be  ill, 
for  making  it  the  substance  of  the  issue. 

Wearg  contra  insisted,  that  the  replication  following  the  words  of  the  plea,  would 
be  well  enough  ;  and  cited  Dy.  36.5,  pi.  1,  for  that  purpose.  Sed  per  Curiam,  there 
is  no  colour  to  maintain  the  replication  :  the  material  part  of  the  plea  is,  that  part  of 
the  money  for  which  the  bond  was  given  was  won  by  gaming,  and  scilicet,  so  much, 
is  only  matter  of  form,  of  which  no  notice  should  be  taken  in  the  replication. 

Wearg,  then  admitting  the  replication  to  be  ill,  so  is  their  plea,  and  then  the 
declaration  must  stand,  and  the  plaintiff  have  judgment. 

For  this,  my  exceptions  are,  1.  That  the  words  of  the  statute  are  not  pursued  : 
the  statute  says,  the  bond  shall  be  void  where  it  is  given  for  money  won  by  garaing, 
whereas  the  plea  is,  that  the  money  for  which  the  bond  was  given  was  won  by 
gaming,  and  though  in  fact  that  may  be  the  same,  yet  the  very  words  of  the  statute 
should  be  pursued.  Sed  per  Curiam,  it  amounts  to  the  same  thing,  and  is  good  to  a 
common  intent. 

2.  The  statute  only  avoids  bonds  given  after  the  first  of  May  1711,  and  therefore 
the  defendant  should  shew  this  to  be  so  ;  and  the  time  in  the  declaration  (3d  of 
September  1720)  will  not  be  sufficient,  because  the  bond  may  be  given  at  a  different 
time  from  what  it  bears  date. 

Strange.  The  time  is  not  mentioned  as  the  date  of  the  bond,  but  that  such  a  day 
the  defendant  concessit  se  teneri,  which  relates  to  the  execution  of  it;  and  therefore 
it  appearing  upon  the  whole  record  to  be  since  the  statute,  it  is  the  same  as  if  it  had 
been  in  [495]  the  words  of  the  plea.  Et  per  Curiam,  the  answer  is  right,  and  there 
is  nothing  in  that  objection. 

3.  The  main  objection  he  insisted  on  was,  that  it  is  not  shewn  at  what  play  or 
game  the  money  was  lost,  and  that  ought  to  appear  to  the  Court,  that  they  may 
judge,  whether  it  was  such  gaming  as  is  contrary  to  the  statute  :  some  people  call 
stock-jobbing  gaming,  and  yet  if  it  had  appeared  to  the  Court,  that  there  was  no  more 
in  the  case,  they  would  not  have  determined  it  to  be  a  gaming  within  this  Act  of 
Parliament. 

It  may  be  said  that  concluding  contra  formam  statuti  is  an  averment  that  it  was 
at  such  a  game  as  is  contrary  to  the  statute,  and  then  what  game,  is  not  material,  but 
the  case  in  Dy.  363,  is  a  full  answer  to  that,  for  contra  formam  statuti  being  only  the 
inference  of  the  party,  must  be  supported  by  premisses,  or  it  stands  for  nothing. 

Strange  contra.  I  shall  endeavour  to  answer  this  by  shewing,  1.  That  it  is  not 
necessary  to  mention  the  game,  and  2.  That  if  it  be,  the  words  of  the  plea  are 
sufficient. 

1.  As  to  the  first,  there  might  be  some  colour  for  the  objection,  if  the  statute  had 
only  made  it  penal  to  play  at  some  particular  games,  bub  here  are  added  the  general 
words,  other  game  or  games  ;  so  that  it  can  answer  no  purpose  whatsoever  to  par- 
ticularize the  game,  because  the  bond  may  be  void,  and  3'et  the  money  not  be  lost  at 
any  one  of  the  games  enumerated  in  the  statute.  The  fact  of  gaming  is  all  that  need 
be  alleged,  the  mode  and  manner  of  it  is  only  matter  of  evidence,  of  which  the  jury 
are  judges;  and  so  it  was  said  in  the  case  of  Groenvell  v.  Burwell,  Trin.  12  W.  3, 
B.  R.  vifhere  in  trespass,  the  College  of  Phy.sicians  justified  under  a  conviction  pro 
mala  praxi  in  administring  unwholesome  pills  and  drugs,  whereby  a  woman  died  ; 
and  it  was  held  by  the  Court,  that  if  the  matter  of  the  conviction  was  traversable, 
even  then  the  fact  was  sufficiently  alleged,  without  setting  out  what  the  drugs  were, 
because  that  was  matter  of  evidence. 

It  is  likewise  considerable,  whether  obliging  the  defendant  to  mention  the  game, 
may  not  be  a  hardship  ;  for  though  he  may  be  able  to  prove  in  general,  that  he  lost 
so  much  money  at  unlawful  games,  it  may  be  impossible  for  him  to  distinguish  how 
much  was  lost  at  hazard,  and  how  much  at  picquct. 

2.  Admitting  it  necessary  to  bo  particular,  the  plea  is  sufficient ;  for  if  the  statute 
avoids  the  bond  where  it  is  given  for  money  lost  at  gaming,  then  the  words  of  the 
plea,  that  the  bond  [496]  was  given  for  money  won  by  garaing  contrary  to  the  statute, 
are  an  averment  that  it  was  such  gaming  as  is  contrary  to  the  statute.     1  Sid.  337, 
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the  plaintiff  maintained  his  action  on  a  promise  made  by  the  defendant  ut  adminis- 
trator, and  that  was  held  an  averment  of  his  being  so. 

Besides,  this  general  way  of  pleading,  that  the  money  was  lost  by  gaming  contra 
formam  statuti  is  agreeable  to  the  entries  where  offences  against  Acts  of  Parliament 
are  alleged.     Co.  Etit.  46  a.  Rast.  Maintenance. 

C.  J.  I  think  the  game  ought  to  be  mentioned  in  the  plea,  for  it  is  matter  of  law, 
and  not  barely  evidence  ;  and  the  saying  in  general  that  it  was  contra  formam  statuti 
will  not  be  sufficient.  Et  per  Eyre  J.  It  is  like  the  case. of  an  usurious  (a)  or  simoniacal 
contract,  where  the  agreement  itself  must  be  shewn  ;  and  so  it  is  likewise  upon  the 
Statute  of  Edw.  6,  against  the  sale  of  offices,  where  the  particulars  of  the  contract 
must  be  expressed.  Et  per  Fortescue  J.  in  Lutw.  180.  Clift.  187,  the  game  is 
mentioned,  the  plaintiff  had  judgment. 

(a)  Hinton  v.  Roffey,  3  Mod.  35,  r.  ace. 

Gary  vers.  Jenkings. 
Double  plea. 
In  debt  for  rent  Strange  moved  for  leave  to  plead  a  tender  and  eviction,  which 

(1)  Vide  Baker  v.  Wesibrooh,  post,  949. 


was  granted  (1). 


DoMiNus  Rex  vers.  Filer. 
Conviction  for  keeping  only  a  lurcher  good  (1). 

Conviction  on  5  Ann.  c.  14,  for  keeping  a  lurcher  to  destroy  game,  not  being 
qualified. 

Mr.  Eyre  excepted,  that  it  is  not  shewn  he  made  use  of  the  dog  to  destroy  game  ; 
and  it  may  be  he  only  kept  it  for  a  gentleman  who  was  qualified,  it  being  common  to 
put  out  dogs  in  that  manner. 

Sed  per  Curiam,  the  statute  5  Ann.  c.  14,  is  in  the  disjunctive  keep  or  use,  so 
that  the  bare  keeping  a  lurcher  is  an  offence,  and  so  it  was  determined  in  the  case  of 
The  King  against  King,  Pas.  3  Geo.  B.  R.  which  was  a  conviction  for  keeping  a  gun, 
and  it  was  not  doubted  by  the  Court,  whether  the  keeping  was  not  enough  to  be 
shewn,  but  the  only  question  they  made  was,  whether  a  gun  was  such  an  engine  as  is 
within  that  statute  :  and  in  that  case  a  difference  was  taken  as  to  keeping  a  dog 
which  could  only  be  to  destroy  the  game,  and  the  keeping  a  gun,  which  a  man  might 
do  for  the  defence  of  his  house  (2).     The  conviction  was  confirmed. 

(1)  Vide  Rex  v.  Hartley,  Cald.  175.     Rex  v.  Thompson,  2  Term  Rep.  21. 

(2)  Rex  V.  Gardner,  post,  1098,  and  the  cases  there  cited. 

[497]    DoMiNUs  Rex  vers.  Gibbs. 

Indictment  for  selling  divers  quantities  of  beer  is  too  general  (2).     But  for  selling  it 
"to  divers  faithful  subjects,  &c.  to  the  jury  unknown,"  is  well  enough (3). 

Indictment  against  the  defendant  for  selling  diversas  quantitates  cervisiiE  lupulatne 
(Anglice  beer)  diversis  fidel'  subdit'  Domini  Regis  to  the  jury  unknown,  in  unlawful 
measures  ;  and  on  demurrer  (1). 

Fazakerley  excepted,  that  it  is  not  said  to  whom  the  beer  was  sold  ;  and  Sti.  186, 
an  indictment  quashed  for  that  exception,  because  the  defendant,  if  he  should  be 
convicted,  can  never  plead  it  in  bar  to  a  new  indictment.  Sed  per  Curiam,  it  is  well 
enough,  the  informer  may  not  know  the  name  of  the  person  to  whom  it  was  sold  ;  it 
is  an  offence,  let  it  be  sold  to  whom  it  would  :  indictment  for  the  murder  of  a  person 
unknown  is  good. 

Second  exception.  That  diversas  quantitates  is  too  general,  and  the  Court  cannot 
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form  a  judgment  in  what  degree  to  punish  him.  Cro.  Car.  380.  2  Roll.  Abr.  80, 
pi.  14,  81,  pi.  15,  16,  17.  Et  per  Curiam,  for  this  fault  the  indictment  must  be 
quashed. 

(2)  Rex  V.  Powell,  ante,  8.     2  Hawk.  P.  C.  ch.  25,  sect.  59,  322,  sect.  74,  332. 

(3)  2  Hawk.  P.  C.  ch.  25,  sect.  71,  329. 

(1)  In  8  Modern  and  1  Sess.  Cas.  it  is  said  to  have  been  a  motion  in  arrest  of 
judgment,  and  in  Andr.  75,  it  is  reported  that  the  Court  upon  motion  refused  to 
quash  it  on  this  ground. 


Adams  vers.  Verells. 

7  G.  1.     Sess.  2,  c.  11.     Borrowing  of  stock  not  within  the  suspending  Act. 

On  a  motion  for  common  bail,  it  appeared  to  be  a  borrowing  of  stock,  and  a 
promise  to  transfer  the  same  quantity  at  a  future  day.  Et  per  Curiam,  there  must 
be  bail,  for  this  is  a  lending,  and  therefore  not  within  the  Act,  which  speaks  only  of 
contracts  for  the  sale  or  purchase  of  stock. 


DoiiiNus  Eex  vers.  Sparling. 

[See  Bracllaugh  v.  Reg,  1878,  3  Q.  B.  D.  619.] 

7  W.  3,  c.  11.  In  a  conviction  for  swearing  and  cursing,  the  oaths  and  curses  must 
be  set  out(l).  8  Mod.  58,  S.  C.  See  19  Geo.  2,  c.  21,  prescribing  a  summary 
form.     Ante,  66. 

Conviction  for  profane  cursing  and  swearing  sets  forth,  that  one  William  Collier 
came  before  the  justice,  and  gave  information,  that  one  James  Sparling  of  the  parish 
of  St.  James  Clerkenwell,  leather  dresser,  did,  within  ten  days  last  past,  profanely 
swear  54  oaths,  and  profanely  curse  160  curses,  contra  formam  statuti ;  and  the 
witness  being  sworn  did  depose,  the  defendant  swore  54  oaths  and  160  curses,  and 
the  defendant  being  summoned  and  heard,  the  justice  adjudged  him  to  be  guilty  of 
the  premisses,  and  to  forfeit  211.  8s. 

Serjeant  Darnall  moved  to  quash  the  conviction,  because  the  penalty  is  at  the 
rate  of  2s.  per  oath,  whereas  the  statute  6  &  7  W.  3,  c.  11,  lays  the  penalty  at  Is. 
only  where  the  offender  is  a  servant,  labourer,  common  soldier,  or  seaman,  and  there- 
fore it  [498]  should  be  shewn  that  the  defendant  is  not  such  a  person. 

Baines  contra.  It  appears  by  his  addition  that  he  is  a  leather-dresser.  Sed  per 
Curiam  :  That  is  not  enough,  he  may  be  so,  and  yet  he  may  likewise  be  a  soldier  or 
seaman  :  in  convictions  for  destroying  the  game,  it  must  be  shewn,  that  the  defendant 
is  not  qualified,  because  otherwise  the  justices  have  no  jurisdiction.  So  here  to  give 
the  justice  a  power  to  adjudge  the  forfeiture  at  the  rate  of  2s.  it  must  appear,  that 
the  defendant  is  not  such  a  person  upon  whom  a  less  penalty  is  inflicted  by  the 
statute. 

And  the  Court  held  the  conviction  naught  for  another  exception,  that  the  oaths 
and  curses  were  not  set  forth  ;  for  what  is  a  profane  oath  or  curse  is  a  matter  of  law, 
and  ought  not  to  be  left  to  the  judgment  of  the  witness  :  he  may  think  false  evidence 
is  so  :  suppose  it  was  for  seditious  or  blasphemous  words,  must  not  the  words  them- 
selves be  set  out,  be  they  ever  so  bad,  that  the  Court  may  judge  whether  they  are 
seditious  or  blasphemous?  the  witness  here  takes  upon  himself  to  swear  the  law,  and 
it  is  a  matter  of  great  dispute  amongst  the  learned,  what  are  oaths,  and  what  curses 
the  case  of  Colborne  v.  Stockdale  is  fresh  in  every  body's  memory,  where  we  held  the 
particular  game  ought  to  be  set  out,  because  what  is  gaming  is  a  matter  of  law. 
Ante,  493.     The  conviction  was  quashed. 

(1)  Rex  V.  Chaveney,  2  Ld.  Raym.  1368.  Rex  v.  Popplewell,  post,  686,  S.  P.  and 
vide  Rex  v.  Roberts,  post,  608. 
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Lord  Bernard  vers.  Saul. 

On  non  assumpsit  an  usurious  contract  may  be  given  in  evidence.     Bull.  L.  N.  P.  152. 

Fort.  336,  S.  C. 

On  a  motion  for  leave  to  plead  double,  the  Court  declared,  that  on  non  assumpsit 
the  defendant  might  give  in  evidence  an  usurious  contract,  because  that  makes  it  a 
void  promise  ;  but  in  the  case  of  a  specialty,  it  must  be  pleaded.  And  on  the  trial 
the  defendant  was  admitted  to  that  evidence  upon  the  general  issue,  and  the  plaintiff 
was  nonsuit. 

DoMiNus  Rex  vers.  Bickerton. 

If  a  libel  be  true  it  will  be  an  inducement  to  B.  R.  to  leave  the  same  to  a  grand  jury. 
Mich.  9  Geo.  Bex  v.  Bckarrel,  an  information  for  a  libel  upon  the  cornfactors  at  Sear- 
key  denied  for  the  same  reason. 

On  a  motion  for  an  information  for  a  libel  in  advertising  that  one  Madox  an 
apothecary  had  personated  Dr.  Crow  a  physician,  and  wrote  and  took  his  fee  (which 
the  apothecary  did  not  pretend  to  deny)  the  Chief  Justice  declared,  that  though  truth 
be  no  justification  for  a  libel,  as  it  is  for  defamatory  words,  yet  it  will  be  sufficient 
cause  to  prevent  the  interposition  of  the  Court  in  this  [499]  extraordinary  manner, 
and  induce  them  to  leave  it  to  the  ordinary  course  of  justice  before  a  grand  jury. 
Whereupon  the  rule  for  an  information  was  discharged  (I). 

(1)  As  to  when  the  prosecutor  for  a  private  libel  must  deny  the  charge  made  in  it 
upon  oath  to  induce  the  Court  to  grant  an  information  and  when  he  need  not.  Vide 
Bex  V.  Miles,  Doug.  284.  Bex  v.  Haswell,  ib.  387,  and  the  cases  there  cited.  Bex  v. 
Pearce,  30  Geo.  3,  ib.  390  n.     Bex  v.  Webster,  3  Term  Rep.  388. 

Jewell  vers.  Hill. 

Judge  of  an  Inferior  Court  may  set  aside  a  verdict  for  irregularity. 

In  the  Borough  Court  after  notice  of  trial  the  parties  agreed  to  refer  the  cause,  and 
during  the  reference  the  plaintiff,  without  new  notice  went  on  to  trial  and  had  a 
verdict,  which  the  Judge  afterwards  set  aside.  And  upon  motion  against  him  the 
Court  declared,  that  the  Judge  of  an  Inferior  Court  might  set  aside  such  a  verdict, 
upon  the  foot  of  irregularity  (I). 

(1)  Vide  Brooke  v.  Ewers,  ante,  113.  Bayley  v.  Boorne,  ante,  392,  and  the  cases 
there  cited. 

DoMiNUS  Rex  vers.  Reason  and  Tranter. 
Manslaughter  quid.     6  St.  Tr.  195,  S.  C.(l). 

The  defendants  being  indicted  by  the  grand  jury  that  attends  the  Court  of  B.  R. 
for  the  murder  of  Mr.  Lutterell,  were  brought  up  to  the  Bar  and  arraigned,  and 
pleaded  not  guilty  ;  and  upon  their  request  were  remanded  to  Newgate,  instead  of 
being  turned  over  to  the  marshal. 

Upon  the  trial  (which  was  at  Bar)  we  who  were  counsel  for  the  King  ofiered  to 
give  in  evidence  several  declarations  made  by  the  deceased  on  his  death-bed,  whereby 
he  charged  the  defendants  with  barbarously  murdering  him,  and  without  much 
hesitation  the  Court  let  us  into  that  evidence.  Whereupon  we  called  a  clergyman 
who  attended  him,  and  he  swore  that  being  desired  by  some  friends  of  the  defendants 
to  press  Mr.  Lutterell  to  declare  what  provocation  he  had  given  the  defendants  to 
use  him  in  that  manner  ;  he  declared  upon  his  salvation,  that  as  he  was  a  dying  man 
he  gave  them  no  provocation,  but  they  barbarously  murdered  him  :  that  in  the  after- 
noon of  the  same  day,  two  justices  of  the  peace  being  present,  and  having  given  him 
his  oath,  he  made  another  and  more  particular  declaration  to  that  purpose,  which  the 
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witness  at  the  desire  of  the  justices  took  down  in  writing,  but  Mr.  Lutterell  not  being 
able  to  write,  it  was  not  signed  by  him,  and  therefore  we  did  not  deliver  it  in.  And 
the  same  witness  proved,  that  upon  his  administring  the  sacrament  to  him  he 
exhorted  him  in  the  most  proper  manner  to  deal  ingenuously,  and  declare  once  more, 
whether  there  was  no  provocation  given  by  him,  and  whether  he  would  stand  by  the 
account  he  had  before  given  ;  upon  which  the  deceased  answered,  that  as  he  hoped 
to  be  judged  at  the  last  day,  it  was  every  syllable  true,  and  soon  after  expired. 

[500]  When  this  gentleman  had  finished  his  evidence,  the  Court  called  upon  us 
to  produce  the  paper  that  had  been  written  from  the  mouth  of  the  deceased,  saying 
that  was  better  evidence  than  the  memory  of  the  witness  ;  whereupon  we  acquainted 
the  Court,  that  we  had  not  the  original,  it  being  in  the  custody  of  one  of  the  justices, 
whom  going  to  subpoina  we  found  he  was  in  Wales  ;  but  the  clergyman  said  he  had 
a  copy  of  it,  which  he  took  for  his  own  satisfaction,  before  he  delivered  in  the  original 
to  the  coroner,  and  he  offered  to  swear  this  to  be  a  true  copy. 

Whereupon  a  debate  arose,  whether  this  copy  was  evidence  or  not :  we  who  were 
for  the  King  insisting,  that  the  paper  being  only  the  writing  of  the  witness,  not 
signed  by  the  examinant,  this  which  he  now  produced,  was  as  much  an  original  as  that. 
But  the  Court  refused  to  let  it  be  read,  unless  we  could  shew  the  original  was  lost, 
whereas  it  appeared  we  might  have  had  it  to  produce,  if  we  had  sent  after  it 
in  time  (2). 

It  was  then  objected  by  the  Chief  Justice,  that  since  the-  written  evidence  was  not 
produced,  the  whole  evidence  of  the  deceased's  declarations  ought  to  be  rejected,  for 
the  first,  second  and  third  being  all  to  the  same  effect,  are  but  one  fact,  of  which  the 
best  evidence  was  not  produced  ;  and  therefore  he  was  of  opinion,  that  we  could  not 
be  let  in  to  give  any  account  of  the  first  and  third  conference. 

But  the  other  Judges  were  of  opinion  we  might,  saying  they  were  three  distinct 
facts,  and  there  was  no  reason  to  exclude  the  evidence  as  to  the  first  and  third 
declaration,  merely  because  we  were  disabled  to  give  an  acconnt  of  the  second. 

Thereupon  the  witness  was  directed  to  repeat  his  evidence,  laying  the  examination 
before  the  justices  out  of  the  case,  which  he  did  accordingly. 

And  upon  the  whole  evidence  the  fact  (upon  which  the  question  of  law  arose) 
was  this  : 

The  defendants  were  officers  of  the  Sheriff  of  Middlesex,  and  had  a  warrant  to 
arrest  Mr.  Lutterell  for  101.  they  arrested  him  coming  out  of  his  lodgings,  whereupon 
he  desired  them  to  go  back  with  him  to  his  lodgings,  and  he  would  pay  the  money. 
They  complied  with  this,  and  Reason  went  up  with  him  into  the  dining-room,  having 
sent  Tranter  to  the  attorney's  for  a  bill  of  the  charges.  Whilst  Reason  and  the 
deceased  continued  together,  [501]  some  words  passed  between  them  in  relation  to 
civility-money,  which  Mr.  Lutterell  refused  to  give,  and  thereupon  went  up  another 
pair  of  stairs  to  order  his  lady  to  tell  out  the  money,  and  then  returned  to  Reason 
with  two  pistols  in  his  breast,  which  upon  the  importunity  of  the  maid  he  laid  down 
upon  the  table  (3),  and  retired  to  the  tire  which  was  at  the  other  end  of  the  room, 
declaring  he  did  not  design  to  hurt  the  defendants,  but  he  would  not  be  ill  used. 

By  this  time  Tranter  returned  from  the  attorney's  with  the  bill,  and  being  let 
in  by  the  boy,  went  directly  up  stairs  to  his  partner,  being  followed  by  the  boy,  who 
swore,  that  as  he  was  upon  the  stairs  (Tranter  being  that  minute  gone  into  the 
dining-room)  he  heard  a  blow  given,  but  could  not  tell  by  whom,  and  thereupon 
hastening  into  the  room  he  found  Tranter  had  run  the  deceased  up  against  the  closet 
door,  and  Reason  with  his  sword  stabbing  him.  Mr.  Lutterell  soon  sunk  down  upon 
the  ground,  and  begged  for  mercy  (4) ;  but  Reason  standing  over  him  continued  to 
stab  him,  till  he  had  wounded  him  in  nine  places. 

By  this  time  the  maid  came  in,  and  seeing  her  master  in  that  posture,  she  and 
the  boy  ran  out  for  help,  and  immediately  heard  one  of  the  pistols  go  off" (5)  and 
presently  after  the  second,  which  a  woman  looking  out  at  a  window  on  the  other  side 
the  way  proved  to  be  fired  by  Reason  ;  and  several  people  upon  the  alarm  of  the 
maid  coming  into  the  room  found  Mr.  Lutterell  upon  the  ground  where  the  maid 
left  him,  without  any  sword  or  pistol  near  him. 

Upon  the  defendant's  evidence  it  appeared,  that  Mr.  Lutterell  had  a  walking-cane 
in  his  hand,  and  that  Tranter  had  a  scratch  in  his  forehead,  which  might  be  probably 
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a  blow  with  the  cane,  and  the  blow  heard  by  the  boy  upon  Tranter's  first  going 
into  the  room.  And  one  of  the  surgeons  deposed,  that  the  deceased  had  made  such 
declarations  to  the  clergyman,  but  this  witness  afterwards  being  alone  with  Mr. 
Lutterell  pressed  him  very  earnestly  to  discover  the  truth,  upon  which  Mr.  Lutterell  did 
say,  that  he  believed  he  might  strike  one  of  them  with  his  cane,  before  they  run  him 
through. 

Upon  this  the  question  arose ;  whether  Mr.  Lutterell's  striking  one  of  the  bailiflfs 
first  would  reduce  the  subsequent  killing  to  be  manslaughter  only  ? 

For  the  King  it  was  argued,  that  notwithstanding  such  stroke  the  defendants 
would  be  guilty  of  murder,  that  not  being  a  sufficient  provocation  for  giving  the 
death's  wound  with  the  pistol :  and  for  this  Holloimy's  case  Cro.  Car.  139,  and  Kelying 
127,  were  cited,  where  the  woodward  finding  a  boy  in  the  park  who  came  [502]  to 
steal  wood,  tied  him  to  a  horse's  tail  in  order  to  correct  him,  the  horse  ran  away  and  the 
boy  was  killed  :  and  this  was  adjudged  to  be  murder,  because  the  tying  him  to  the 
horse's  tail,  being  an  act  of  cruelty,  for  which  no  sufficient  provocation  had  been 
given,  he  was  answerable  for  all  the  consequences  of  it. 

The  defendants  insisted,  that  the  bringing  down  the  pistols  was  a  sufficient  alarm 
to  them  to  be  upon  their  guard  ;  and  then  when  he  struck  one  of  them,  it  was  reason- 
able for  them  to  apprehend  themselves  to  be  in  danger ;  and  in  such  case  a  prudent 
man  would  not  leave  it  any  longer  in  the  power  of  his  adversary  to  do  him  any 
further  mischief. 

To  this  it  was  answered  by  the  counsel  for  the  King,  that  if  Mr.  Lutterell  had 
continued  to  keep  the  pistols  in  his  bosom,  there  might  be  some  colour  for  an 
apprehension  of  danger ;  but  the  contrary  appearing,  viz.  that  he  was  at  a  distance 
from  the  pistols,  with  the  defendants  between  him  and  them  :  they  had  no  ground  to 
fear  any  harm  upon  that  account :  and  the  death's  wound  was  given  after  Mr.  Lutterell 
was  fallen  down  with  the  wounds  he  had  received  with  the  sword,  and  was  intirely 
in  the  power  of  the  defendants  :  so  that  what  they  did  afterwards  was  murder  in 
them,  because  it  exceeded  the  bounds  of  self-preservation. 

But  the  Court  in  the  direction  of  the  jury  ilid  positively  declare,  that  if  they 
believed,  Mr.  Lutterell  made  the  first  assault  upon  the  bailiffs,  the  killing  with  the 
pistol  after  he  was  down  would  be  but  manslaughter  (6)  and  the  jury  upon  that 
direction  found  them  guilty  of  manslaughter  only,  though  otherwise  they  were 
disposed  to  have  hanged  them  for  the  barbarity  of  the  fact. 

The  defendants  prayed  the  benefit  of  the  statute,  and  were  burnt  in  the  hand. 

(1)  But  see  the  variations  between  the  report  here  and  the  cases  as  printed  in  the 
State  Trials,  pointed  out  by  Mr.  J.  Foster  in  his  2d  discourse,  Fost.  Cro.  Law,  p.  293, 
who  is  of  opinion,  that  upon  the  facts  stated  here,  the  bailiffs  would  have  been  guilty 
of  murder,  but  on  those  proved  at  the  trial,  it  amounted  only  to  manslaughter 
at  most. 

(2)  Vide  1  St.  Tr.  169.  lb.  780,  2  vol.  575,  and  see  Sayer's  case,  12  Vin  96. 
(A.  b.  23),  pi.  7,  which,  as  reported  there,  seems  contra. 

(3)  "  In  the  St.  Tr.  it  is  stated,  that  he  said  he  brought  them  down  because 
he  would  not  be  forced  out  of  his  lodgings."    Fost.  Crown  Law  293. 

(4)  "That  on  the  ground  he  held  up  his  hands  as  if  begging  for  mercy."     lb. 

(5)  "  One  of  the  officers  was  wounded  in  the  hand  with  a  pistol."     lb. 

(6)  The  direction  is  stated  to  be,  "that  if  the  jury  believed  that  Mr.  Lutterell 
endeavoured  to  rescue  himself,  which  he  seemed  to  think  was  the  case,  and  very 
probably  was  the  case,  it  would  be  justifiable  homicide  in  the  officers.  However,  as 
Mr.  Lutterell  gave  the  first  blow,  accompanied  with  menaces  to  the  officers ;  and  the 
circumstances  of  producing  loaded  pistols  to  prevent  their  taking  him  from  his 
lodgings,  which  it  would  have  been  their  duty  to  have  done,  if  the  debt  had  not 
been  paid,  or  bail  given,  he  declared  it  could  be  no  more  than  manslaughter."     lb. 

Between  the  Parishes  of  Cranly  and  St.  Mary  Guilford. 

A  lease  at  will  gains  a  settlement.     Cas.  of  Set.  and  Rem.  p.  100.    No.  135,  S.  C. 

Upon  a  special  order  of  sessions  it  was  stated,  that  a  certificate-man  agreed  with 
the  lessee  of  a  mill(l),  that  he  should  occupy  the  mill,  and  pay  121.  per  annum;  that 
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there  was  no  under-lease  or  assignment,  but  in  pursnance  of  that  agreement  the 
certificate-man  occupied  the  mill  two  years,  and  paid  the  rent.  The  sessions  adjudge 
it  no  settlement. 

£t  per  Curiam,  the  order  must  be  quashed  :  for  if  this  be  not  an  absolute  lease 
for  a  year  (as  Eyre  Justice,  said  it  was,  the  rent  [503]  being  reserved  as  the  rent  for 
a  year)  yet  it  is  undoubtedly  a  lease  at  will,  which  is  sufficient  to  gain  a  settlement. 

(1)  Rex  V.  Butley,  post,  1077. 

DoMiNus  Rex  vers.  England. 

1  Sess.  Ca.  p.  294.  No.  230,  S.  C.  Order  of  bastardy  must  state  the  sex  or  name  of 
the  bastard.  When  there  is  such  an  order  by  two  justices,  the  sessions  have  no 
jurisdiction  (1). 

Two  orders  of  bastardy  were  returned,  one  made  by  two  justices,  and  another 
original  order  made  at  sessions  ;  and  now  both  were  quashed.  The  order  of  two 
justices,  because  the  sex  of  the  bastard,  or  the  name  of  it,  were  not  mentioned,  only 
a  certain  bastard  child  born  of  the  body  of  A.  and  the  order  of  sessions,  because 
there  being  an  order  of  two  justices  before  the  sessions  had  no  jurisdiction  but  upon 
an  appeal. 

(1)  But  that  they  have  an  original  jurisdiction,  vide  Slate's  mse,  Cro.  Car.  470.  Rex 
V.  Cleg,  ante,  475.  Rex  v.  G-reaves,  Doug.  632.  1  Burn's  Just.  16  ed.  196,  and  in  Wood's 
case,  2  Bulst.  355,  the  sessions  quashed  an  order  of  bastardy  by  two  justices,  and 
made  a  new  one. 

Gilbert  vers.  Bath. 

That  another  was  jointly  bound  must  be  in  abatement. 

Per  Curiam,  according  to  1  Saund.  291.  If  the  defendant  in  debt  upon  a  bond 
would  take  advantage  of  another's  being  jointly  bound,  he  must  plead  it  in  abate- 
ment, and  cannot  demur  upon  oyer :  for  if  he  does,  the  Court  will  presume  the  other 
did  not  seal  it. 

There  was  a  demurrer  here,  and  the  plaintiff  had  judgment  (1). 

(1)  So  in  case  of  a  joint  promissory  note,  the  defendant  can  only  plead  in  abate- 
ment. Rees  V.  Abbot,  Cowp.  832.  Vide  Rice  v.  Shute,  5  Burr.  2611.  Bull.  h.  N. 
P.  129. 

Anonymous. 

A  prisoner  must  sign  the  petition  for  a  day  rule  before  he  goes  at  large. 

A  prisoner  taken  on  an  escape  warrant  moved  to  supersede  it,  on  producing  a  day 
rule  for  that  day.  But  the  Court  refused  a  supersedeas,  because  it  appeared  he  went 
out  early  in  the  morning,  and  did  not  sign  the  petition  till  he  was  taken  up.  Though 
Sir  Thomas  Tipping's  case  was  urged,  where  he  signed  the  petition  in  the  morning, 
and  went  out  before  the  Court  sat ;  and  they  held,  that  being  intitled  to  a  rule,  that 
rule  would  protect  him  the  whole  day,  and  they  could  make  no  fraction  of  a  day. 

Gardner  vers.  Walker  kt  Ux'.    In  Canc. 

Chancery  will  order  a  legacy  to  a  wife  to  be  put  out  for  her  use  where  the  bill  is 
by  the  executor.     Ab.  Ca.  Eq.  64,  pi.  1. 

An  executor  brought  his  bill  for  the  direction  of  the  Court  touching  the  payment 
of  a  considerable  legacy  left  by  his  testator  to  the  defendant's  wife,  who  was  his 
daughter  ;  and  insisted  to  have  the  same  put  out  for  the  benefit  of  the  wife  and  her 
issue,  and  likewise  for  an  injunction  against  the  defendant's  proceeding  in  the  Spiritual 
Court  in  a  suit  there  instituted  for  the  legacy. 
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[504]  On  the  hearing  the  defendant  insisted,  that  he  having  commenced  his  suit 
in  a  proper  Court,  ought  not  to  be  injoined  ;  or  if  he  ought,  yet  there  could  be  no  reason 
to  direct  the  money  to  be  put  out  as  insisted  on  by  the  bill,  it  having  been  never 
done  but  in  cases  where  the  husband  has  brought  the  bill  to  compel  the  executor  to 
pay  the  money ;  and  no  precedent  was  produced,  where  such  directions  had  been 
given  upon  a  bill  brought  by  the  trustee. 

Et  per  Macclesfield  Lord  Chancellor,  then  it  is  time  to  make  one ;  can  the 
difference,  who  is  plaintiff  in  equity,  alter  the  reason  of  the  thing  ^  If  it  should,  it 
will  but  be  for  the  husband,  instead  of  coming  here  to  go  into  the  Spiritual  Court,  (as 
to  be  sure  he  will)  and  so  get  the  whole  into  his  power.  There  must  be  the  usual 
direction,  that  the  money  may  be  disposed  of  for  the  benefit  of  the  wife(l). 

(1)  Anon,  cited  in  Nicholas  v.  Nicholas,  Prec.  in  Chanc.  548.  Anon.  1  Eq.  Abr. 
64,  pi.  1.  Toth.  114,  S.  C.  IFinch  v.  Page,  Bunb.  86.  Harrison  v.  Buckle,  ante,  238. 
Jewson  v.  Moulson,  2  Atk.  420. 

Williams  vers.  Johnson. 

At  Nisi  Prius  in  Middlesex  coram  King  C.  J.  de  C.  B. 

Wife  witness  to  prove  goods  delivered  on  husband's  credit. 

The  plaintiff  brought  his  action  against  the  daughter's  husband  for  her  wedding 
cloaths ;  and  the  defence  was,  that  the  goods  were  furnished  on  the  credit  of  the 
father;  and  to  prove  this  the  mother  who  was  present  at  the  chusing  the  goods  was 
called  to  charge  her  husband,  and  allowed  (1). 

(1)  A  wife  has  also  been  admitted  an  evidence  in  a  civil  suit  to  affect  the  husband, 
in  Dale  v.  Johnson,  post,  568.  So  also  evidence  of  her  declaration.  Anon,  post,  527. 
But  this  was  refused  in  Bentley  v.  Cooke,  2  Term  Rep.  265.  Barker  v.  Dixie,  Cas. 
temp.  Hard.  252.  Hall  v.  Hill  et  U.r,',  post,  1094.  Davis  v.  Dinwoodi/,  4  Term  Kep. 
678,  in  which  last  it  is  laid  down  as  a  settled  principle,  that  husbands  and  wives 
cannot,  in  any  civil  case,  be  admitted  as  witnesses  for  or  against  each  other. 

Clark  vers.  Tyson. 

At  Guildhall  coram  Pratt  C.J. 

Tender  of  stock,  plaintiff  must  do  every  thing  in  his  power  to  make  it  good. 

Upon  an  issue  whether  stock  was  tendered  at  the, day,  the  plaintiff  proved,  that 
though  the  books  were  not  open  to  make  transfers  in  the  common  form,  yet  they 
were  ready  at  the  office,  and  upon  leave  from  a  director  there  might  have  been  a 
transfer,  it  not  being  usual  to  deny  it  on  such  occasions ;  but  the  defendant  not 
attending  to  accept  the  stock,  the  plaintiff  contented  himself  with  staying  there  all 
day,  and  did  not  actually  get  leave  from  a  director  to  have  the  books  opened  if  the 
defendant  should  come.  And  for  this  omission  the  Chief  Justice  ruled  it  not  to  be  a 
sufficient  tender,  for  there  was  a  possibility  that  leave  might  not  be  given,  and  the 
plaintiff  had  not  done  every  thing  in  his  power  :  he  ought  to  have  prepared  matters 
so  that  if  the  defendant  had  appeared,  there  might  have  been  a  transfer  immediately  (1). 

(1)  Thornton  v.  MouUon,  post,  533. 

[505]     Mead  vers.  Hamond.     Ibid. 

Trover  lies  against  master  for  goods  delivered  to  the  apprentice. 

The  plaintiff  according  to  the  common  course  of  dealing  delivered  to  the 
defendant's  servant  an  ingot  of  gold  to  essay  ;  and  it  not  being  returned,  he  brought 
trover  against  the  master.     And  the  Chief  Justice  directed  the  jury,  that  the  delivery 
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to  the  servant  was  sufficient  to  maintain  the  action  against  the  master,  on  proving  a 
subsequent  demand  and  refusal;  so  the  plaintiff  had  a  verdict  (1). 

(1)  Cary  v.  Webster,  ante,  480.     See  the  next  case. 


Armory  vers.  Delamirie. 

In  Middlesex  coram  Pratt  C.J. 

[S.  C.  1  Sm.  L.  C.  (1903  ed.)  356.  Observed  upon,  White  v.  Mullett,  1851,  6  Ex. 
714;  Bridges  v.  Hawhesworth,  1851,  21  L.  J.  Q.  B.  77.  Inapplicable,  Wentworth  v. 
Lloyd,  1864,  10  H.  L.  C.  589.  See  Hammersmith  Railway  Company  v.  Brand, 
1869,  L.  R.  4  H.  L.  224  ;  Taunton  Election  Petition,  1869,  21  L.  T.  173;  Mussammat 
Sundar  v.  Mussammat  Parbati,  1889,  L.  R.  16  Ind.  App.  193;  Keighley,  Maxsted  & 
Company  w.  Durant  [1901],  A.  C.  255  ;  The  WinkfieU  [1902],  P.  55]. 

Finder  of  a  jewel  may  maintain  trover. 

The  plaintiff  being  a  chimney  sweeper's  boy  found  a  jewel  and  carried  it  to  the 
defendant's  shop  (who  was  a  goldsmith)  to  know  what  it  was,  and  delivered  it  into 
the  hands  of  the  apprentice,  who  under  pretence  of  weighing  it,  took  out  the  stones, 
and  calling  to  the  master  to  let  him  know  it  came  to  three  halfpence,  the  master 
offered  the  boy  the  money,  who  refused  to  take  it,  and  insisted  to  have  the  thing 
again  ;  whereupon  the  apprentice  delivered  him  back  the  socket  without  the  stones. 
And  now  in  trover  against  the  master  these  points  were  ruled  : 

1.  That  the  finder  of  a  jewel,  though  he  does  not  by  such  finding  acquire  an 
absolute  property  or  ownership,  yet  he  has  such  a  property  as  will  enable  him  to  keep 
it  against  all  but  the  rightful  owner,  and  consequently  may  maintain  trover. 

2.  That  the  action  well  lay  against  the  master,  who  gives  a  credit  to  his 
apprentice,  and  is  answerable  for  his  neglect  (1). 

3.  As  to  the  value  of  the  jewel  several  of  the  trade  were  examined  to  prove  what 
a  jewel  of  the  finest  water  that  would  fit  the  socket  would  be  worth  ;  and  the  Chief 
Justice  directed  the  jury,  that  unless  the  defendant  did  produce  the  jewel,  and  shew 
it  not  to  be  of  the  finest  water,  they  should  presume  the  strongest  against  him,  and 
make  the  value  of  the  best  jewels  the  measure  of  their  damages :  which  they  accord- 
ingly did. 

(1)  Jones  V.  Hart,  Salk.  441.  Cor.  Holt  C.J.  Mead  v.  Hamond,  supra.  Grammer 
V.  Nixon,  post,  653. 

[506]    Towers  vers.  Sir  John  Osborne. 

At  Guildhall  coram  Pratt  C.J. 

[Discussed,  Cooper  v.  Elston,  1796,  7  T.  R.  17.] 

Executory  contracts  for  goods,  not  within  the  Statute  of  Frauds. 

The  defendant  bespoke  a  chariot,  and  when  it  was  made  refused  to  take  it ;  and 
in  an  action  for  the  value,  it  was  objected,  that  they  should  prove  something  given 
in  earnest,  or  a  note  in  writing,  since  there  was  no  delivery  of  any  part  of  the  goods. 
But  the  Chief  Justice  ruled  this  not  to  be  a  case  within  the  Statute  of  Frauds,  which 
relates  only  to  contracts  for  the  actual  sale  of  goods,  where  the  buyer  is  immediately 
answerable,  without  time  given  him  by  special  agreement,  and  the  seller  is  to  deliver 
the  goods  immediately  (1). 

(1)  Simon  v.  Metivier,  1  Black.  599.  3  Burr.  1921.  Bull.  L.  N.  P.  280,  S.  C. 
Clayton  v.  Andrews,  1  Burr.  2101.     Alexander  v.  Cofinber,  1  H.  Black.  20. 
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Dennison  vers.  Spurling. 

In  Middlesex  coram  Pratt  C.J. 

Wife  of  prochein  amy,  a  witness. 

In  an  action  by  an  infant,  I  called  the  wife  of  the  prochein  amy,  and  the  Chief 
Justice  allowed  her  to  be  a  good  witness.     But  the  next  day  in  C.  B.  between 

Clutterbuck  and  Lord  Huntingdon. 

Guardian  on  record  not. 

I  called  the  defendant's  guardian  upon  record,  and  Chief  Justice  King  would  not 
allow  him(l).     So  note  an  authority  on  both  sides  of  the  question. 

(1)  Vide  Hopkins  v.  Neale  et  AV,  post,  1026.     Gilb.  Law  of  Evid.  3  ed.  123,  S.  P. 

Hazard  vers.  Treadwell.    Ibid. 

Where  the  master  has  once  paid  for  goods  delivered  to  the  servant  on  trust,  the 
tradesman  may  trust  him  after. 

The  defendant,  who  was  a  considerable  dealer  in  iron,  and  known  to  the  plaintiff 
as  such,  though  they  had  never  dealt  together  before,  sent  a  waterman  to  the  plaintiff 
for  iron  on  trust,  and  paid  for  it  afterwards.  He  sent  the  same  waterman  a  second 
time  with  ready  money,  who  received  the  goods,  but  did  not  pay  for  them ;  and  the 
Chief  Justice  ruled  the  sending  him  upon  trust  the  first  time  and  paying  for  the 
goods,  was  giving  him  credit,  so  as  to  charge  the  defendant  upon  the  second  contract. 

[507]     Snow  vers.  Como.     Ibid. 

Where  the  plaintiff  is  nonsuit  on  the  issue,  contingent  damages  on  the  demurrer 

shall  not  be  assessed. 

There  was  a  demurrer  to  one  count,  and  an  issue  on  the  other,  and  the  venire 
was  awarded,  as  well  to  try  the  issue  as  to  assess  contingent  damages  upon  the 
demurrer.  The  plaintiff  was  nonsuit  upon  the  issue,  and  the  Chief  Justice  would  not 
go  on  to  assess  the  damages,  saying  he  had  no  power  so  to  do,  the  plaintiff  being  out 
of  Court  (1). 

(1)  Vide  Bull.  L.  N.  P.  20,  and  Chapman  v.  House,  post,  1140. 


Brownson  vers.  Avery.     Ibid. 

Original  debtor  taken  as  a  servant  to  prove  the  payment  by  another. 

A.  sells  goods  to  B.  and  afterwards  C.  desires  D.  to  pay  A.  and  promises  to  repay 
him  ;  D.  pays  A.  and  afterwards  B.  allows  the  money  to  D.  on  account ;  and  in  an  action 
against  C.  I  called  B.  to  prove  the  account,  (it  amounting  to  payment).  And  it  was 
objected,  that  the  contract  being  originally  only  between  A.  and  B.  B.  was  still  liable 
to  A.  and  was  therefore  swearing  to  discharge  himself ;  but  the  Chief  Justice  said  he 
would  allow  him  to  be  a  witness  to  prove  the  payment  as  a  servant  to  C.(l). 

(1)  Vide  Tihhald  v.  Tregott,  11  Mod.  261.     Martin  v.  Horrel,  post,  647. 
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Shuttleworth  vers.  Bravo.    Ibid. 

Creditor  of  bankrupt  no  witness  to  prove  him  a  gamester.     Post,  650,  S.  C.  cited. 

By  the  Bankruptcy  Act  it  is  provided,  that  if  the  bankrupt  has  within  one  year 
before  lost  51.  in  one  day  at  gaming,  he  shall  not  have  his  certificate,  nor  the  usual 
allowance  :  and  upon  an  issue  out  of  Chancery  to  try  the  point  of  gaming,  a  creditor 
of  the  bankrupt  was  called,  to  prove  the  gaming :  but  the  Chief  Justice  would  not 
allow  him  to  be  a  witness,  because  he  would  be  intitled  to  a  share  out  of  the  usual 
allowance  to  the  bankrupt,  which  if  he  has  not  by  having  forfeited  it  on  account  of 
gaming,  the  dividend  to  the  creditors  will  be  the  larger. 

Johnson  vers.  Wollyer. 

At  Guildhall  coram  Pratt  C.J. 

Where  in  replevin  the  place  is  material. 

Replevin  in  London,  defendant  appears  upon  an  elongata,  plaintiff  declares  for 
taking  guns  in  quodum  loco  vocat'  the  Minories  in  London  ;  defendant  pleaded  non 
cepit  modo  et  forma.  At  the  trial  the  plaintiflF  proved  the  taking  at  Rotherhithe  in 
Surrey ;  upon  which  it  was  objected,  that  the  plaintiff  had  not  proved  his  [508]  issue, 
for  the  place  is  material,  and  therefore  part  of  the  issue  under  the  modo  et  forma.  The 
counsel  for  the  plaintiff  admitted,  that  it  was  traversable ;  but  insisted  that  by  not 
traversing  it  particularly,  the  place  was  admitted,  and  could  not  be  insisted  on,  upon 
non  cepit.  But  the  Chief  Justice  held,  that  where  the  defendant  avows  at  a  different 
place,  in  order  to  have  a  return,  he  must  traverse  the  place  in  the  count,  because  his 
avowry  is  inconsistent  with  it ;  but  where  he  does  not  insist  upon  a  return,  he  may 
plead  non  cepit,  and  prove  the  taking  to  be  at  another  place,  for  it  is  material  (1). 
Whereupon  the  plaintiff  was  nonsuit. 

(1)  Vide  Rijlei/  v.  Parkhurst,  1  Wils.  219,  and  fFallon  v.  Kersop,  2  Wils.  354,  in 
which  last  the  present  case  is  considered  by  Wilmot,  C.J.  only  as  a  Nisi  Prius  note. 
But  it  does  not  appear  here,  as  it  did  in  these  eases,  that  the  goods  ever  were  in  the 
place  in  which  the  declaration  alledges  them  to  have  been. 

Manwaring  vers.  Harrison.    Ibid. 

Within  what  time  a  goldsmith's  note  must  be  demanded. 

Upon  the  17th  of  September  (being  Saturday)  about  two  o'clock  in  the  afternoon, 
Harrison  gave  to  Manwaring  in  payment  a  note  for  1001.  by  Mitford  and  Mertins 
goldsmiths,  dated  5th  of  September,  payable  to  Harrison  or  order.  The  same  after- 
noon Manwaring  pays  away  the  note  to  J.  S.  Mitford  and  Mertins  paid  all  Saturday 
and  Monday,  and  on  Tuesday  morning  as  soon  as  the  shop  was  open,  and  before  any 
money  paid,  J.  S.  came  and  demanded  the  money,  but  Mitford  and  Mertins  stopt 
payment ;  Manwaring  paid  back  the  money  to  J.  S.  and  demanded  it  again  of 
Harrison  :  who  refusing  to  pay  it,  an  action  was  brought.  And  on  non  assumpsit  the 
Chief  Justice  told  the  jury,  that  giving  the  note  is  not  immediately  payment,  unless 
the  receiver  does  something  to  make  it  so  by  neglecting  to  receive  it  in  a  reasonable 
time,  by  which  he  gives  credit  to  the  maker  of  the  note.  He  left  it  to  them  whether 
there  had  been  any  neglect,  and  observed  that  the  note  was  payable  to  Harrison,  who 
had  kept  it  eleven  days,  and  probably  would  not  have  demanded  it  sooner  than 
Manwaring  did,  it  appearing  the  goldsmiths  were  in  full  credit  all  the  while.  The 
jury  desired  they  might  find  it  specially,  and  leave  it  to  the  Court  whether  there  was 
a  reasonable  time  :  but  the  Chief  Justice  told  them  they  were  judges  of  that :  where- 
upon they  found  pro  def.  and  declared  it  as  their  opinion,  that  a  person  who  did 
not  demand  a  goldsmith's  note  in  two  days,  took  the  credit  on  himself  (1). 

(1)  Ante,  415,  416.     Post,  707,  1175,  1248. 
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[509]    Philips  vers.  Biron  et  Al'. 

Pas.  7  Geo.  Eot.  249. 

Where  a  judgment  is  vacated  for  irregularity,  the  plaintiff  is  not  justified,  as 
he  is  where  it  is  reversed  for  error  (1)^     Ann.  71,  S.  C. 

Trespass  and  false  imprisonment  against  two,  who  both  plead  jointly,  that  there 
was  a  judgment  against  the  plaintiff  at  the  suit  of  Biron,  which  was  afterwards  set 
aside  by  the  Court,  but  that  before  it  was  set  aside  a  capias  ad  satisfaciendum  was 
prosecuted  by  the  then  plaintiff,  under  which  he  and  the  other  defendant,  who  was 
the  officer,  justify  the  imprisonment.  And  on  demurrer  Wearg  objected,  that  though 
an  erroneous  judgment  is  a  justification,  yet  an  irregular  one  is  not,  for  that  is  a 
matter  in  the  privity,  of  the  plaintiff  or  his  attorney.  Raym.  73.  The  officer  indeed 
it  he  had  justified  separately,  might  have  made  a  better  case  than  the  plaintiff;  but 
having  joined  with  him  he  must  take  the  same  fate. 

Et  per  Curiam,  it  is  a  reasonable  difference  in  the  first  point,  and  like  the  case  of 
avoiding  acts  done  by  an  administrator,  where  the  administration  is  revoked,  and 
not  reversed  ;  in  the  case  of  error  it  is  no  fault  of  the  party,  but  of  the  Court,  and 
therefore  binds  till  reversed.  But  as  to  the  other  point  Eyre  J.  differed,  for  he 
thought  the  Court  might  upon  these  pleadings  separate  the  officer,  since  it  appears  he 
is  justified  in  what  he  has  done. 

Cseteri  contra,  that  he  had  waived  the  benefit  by  joining  with  the  other;  and 
now  the  only  question  before  the  Court  is,  whether  the  whole  plea  taking  it  alto- 
gether, be  good  or  not.  The  trespass  is  laid  as  joint,  and  the  defendants  justify  it 
in  the  same  manner ;  how  then  can  the  Court  sever  it  and  say  that  one  is  guilty  and 
the  other  is  not,  when  both  put  themselves  upon  the  same  terms'? 

Adjournatur ;  and  this  terra,  it  coming  into  the  paper  again,  the  Court  were  of 
opinion,  (Eyre  J.  hresitante)  that  the  officer  had  forfeited  his  defence,  by  joining  in 
the  same  plea  with  the  defendant,  who  was  plaintiff'  in  the  first  cause,  and  cited 
1  Saund.  28.     2  Cro.  27,  and  gave  judgment  pro  quer'(l)'-. 

(1)1  In  Perkins  v.  Prodor,  2  Wils.  382.     Parsons  v.  Lloyd,  2  Black.  845. 

(l)'^  Vide  post,  993.     Smilh  v.  Dr.  Bouchier,  Middleton  v.  Price,  post,  1184,  S.  P. 


[510]     Hammond  vers.  Stewart. 
Attachment  granted  against  a  witness  for  not  attending  on  a  subpcena. 

The  defendant  summoned  one  Turner  a  witness  to  attend  the  trial  of  the  cause, 
who  on  service  of  the  subposna  said  he  would  not  attend,  but  run  the  hazard  of  forfeit- 
ing the  1001.  penalty:  and  on  affidavit  of  this  Ketelby  moved  for  an  attachment, 
that  they  might  not  be  put  to  bring  their  action  upon  the  statute,  saying  they  do 
it  every  day  in  Chancery,  even  for  not  attending  a  Master  upon  his  summons.  And 
in  the  principal  case  the  Court  made  a  rule  to  shew  cause  (1). 

And  this  term  the  rule  for  an  attachment  nisi  against  the  witness  was  discharged, 
it  appearing  that  the  subpwna  was  not  served  till  two  in  the  afternoon  in  the  city, 
to  attend  the  sittings  that  day  in  Middlesex,  which  the  Court  said  was  too  short 
notice,  and  that  witnesses  ought  to  have  a  reasonable  time  to  put  their  own  affairs  in 
such  order,  that  their  attendance  upon  the  Court  may  be  as  little  prejudice  to  them- 
selves as  possible. 

(1)  So  Wyat  v.  Winhworth,  post,  810.  Pearson  v.  lies,  Doug.  535.  Chapman  v. 
Pointon,  post,  1150. 
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[511]    Eastkr  Term,  8  Georgii  Regis.    In  B.  R. 

Sir  John  Pratt,  Knt.,  Lord  Chief  Justice.  Sir  Littleton  Povvys,  Knt.,  Sir  Robert 
Eyre,  Knt.,  Sir  John  Fortescue  Aland,  Knt.,  Justices.  Sir  Robert  Raymond,  Knt., 
Attorney  General.     Sir  Philip  Yorke,  Knt.,  Solicitor  General. 

Glyn  vers.  Yates. 

If  the  principal  dies  between  the  return  of  the  ca.  sa.  and  the  second  sci.  fa. 
the  bail  are  liable.     8  Mod.  31,  S.  C. 

The  plaintiff  recovered  judgment  against  the  defendant,  and  took  out  a  capias  ad 
satisfaciendum,  and  had  a  non  est  inventus  returned  and  filed  :  then  he  took  out  scire 
facias  against  the  bail,  and  before  the  return  of  the  second  scire  facias  the  principal 
died,  upon  which  the  question  arose,  whether  the  bail  should  be  relieved  in  this 
case,  within  the  reason  of  that  practice  which  indulges  them  to  surrender  the 
principal  any  time  before  the  return  of  the  second  scire  facias  (1). 

And  after  argument  and  search  of  precedents  it  was  ruled,  that  the  bail  should 
not  be  relieved,  they  having  taken  the  time  after  suing  out  the  capias  ad  satisfaci- 
endum, at  their  own  peril,  and  after  [512]  that  they  could  not  discharge  themselves 
but  by  an  actual  surrender. 

(1)  Williams  v.  Vaughan,  Moor,  775.  Cro.  Car.  97.  Calfe  v.  Dinghy,  \V.  Jones 
138.  Tinherbye  v.  Booth,  1  Roll.  Abr.  336,  pi.  1.  Tymperley  v.  Colman,  Cro.  Car.  165, 
ace.     Filewood  v.  Popplewell,  2  Wils.  67.     Cone,  post,  717,  S.  P. 

Atkinson  vers.  Coatsworth. 

Indentura  facta  inter  A.  et  B.  imports  a  sealing  by  both.    3  Danv.  Abr.  266,  p.  11. 

8  Mod.  33,  S.  C.  more  full. 

Upon  error  out  of  the  County  Palatine  of  Durham  in  an  action  of  covenant 
brought  by  the  executor  of  the  lessee  against  his  assignee,  wherein  the  breach  was 
assigned  in  non-payment  of  rent  to  the  original  lessor  :  Bootle  objected,  that  it  did 
not  appear,  the  first  lessee  ever  sealed  the  lease  :  and  if  he  did  not,  then  there  was  no 
obligation  upon  him  to  pay  the  rent,  and  consequently  no  action  could  be  maintained 
upon  this  covenant,  which  is  only  to  pay  the  same  rent  to  the  first  lessor,  as  was  pay- 
able by  the  first  lessee  before  the  assignment.  To  which  it  was  answered  and  resolved 
by  the  Court,  that  the  first  deed  being  set  out  as  indentura  facta  inter  the  lessor  and 
lessee,  by  which  the  lessee  convenit  et  agreavit  to  pay  the  rent,  that  was  an  implicit 
averment  of  a  sealing  by  him(l)  within  the  reason  of  the  case  of  Taylor  v.  Dobbins, 
Mich.  7  Geo.(a)  where  fecit  notam  suam  was  held  to  import  a  signing.  Ld.  Raymond 
1377. 

2.  That  if  this  was  not  so,  yet  the  defendant  by  covenanting  to  pay  the  rent 
reserved  by  the  first  indenture,  was  estopped  to  say  there  was  no  such  deed  as  could 
raise  the  rent  (2).  And  therefore  the  judgment  given  below  for  the  plaintiff  was 
affirmed. 

(1)  In  Sir  Francis  Englefield's  case,  4  Leon.  175.  Vivian  v.  Champion,  2  Ld.  Raym. 
1125.  Aldworth  v.  Hutchinson,  1  Lutw.  363,  S.  P.  Moore  v.  Jones,  post,  814,  and  see 
Elliot  V.  Cowper,  post,  609,  the  case  of  a  promissory  note. 

(a)  Ante,  399. 

(2)  Stroud  V.  milis,  Poph.  114.     Ow.  110,  S.  C.     S.  P.  1  Roll.  Abr.  872. 

DoMiNUS  Rex  vers.  Inhabitantes  de  Ruffokd. 

Mandamus  to  appoint  overseers  in  an  extraparochial  place.     8  Mod.  39. 
Fort  221.     Foley  9. 

Mandamus  directed  to  the  justices  of  the  peace  of  the  county  of  Nottingham, 
reciting,  that  within  the  ville  of  Rufford  there  are  divers  substantial  freeholders  able 
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to  contribute  to  the  maintenance  of  the  poor,  and  that  there  are  no  churchwardens  or 
overseers  to  make  a  rate,  and  that  there  are  poor  unprovided  for,  ideo  it  commands 
them  to  ajipoint  overseers. 

They  return,  that  the  ville  of  Ruflford  is  part  of  no  parish,  but  time  out  of  mind 
has  been  extraparochial  without  church,  chapel,  or  parochial  rights,  and  that  there 
never  have  been  any  overseers  of  the  poor,  et  ea  de  causa  they  cannot  appoint. 

And  there  having  been  only  an  *  obiter  opinion  of  the  Court  in  the  case  of  Bolting 
V.  Brewcomhlodge,  Hill.  11  Ann.  B.  \i.{a)  that  overseers  of  the  poor  might  be  appointed 
in  an  extraparochial  place ;  the  Court  directed  an  argument,  that  the  point  might  be 
solemnly  determined. 

[513]  And  after  argument  and  consideration  of  all  the  statutes  relating  to  the 
poor,  the  Court  were  of  opinion,  that  the  powers  given  by  the  43  Eliz.  to  be  executed 
in  parishes,  were  by  the  13  &  14  Car.  2,  c.  12,  extended  to  all  townships  and  villages, 
whether  parochial  or  extraparochial,  and  consequently  overseers  might  be  appointed 
in  this  case,  for  which  purpose  a  peremptory  mandamus  was  awarded  (1). 

*  It  was  a  solemn  opinion  of  the  whole  Court  delivered  by  Lord  Parker,  n.  to 
2d  ed. 

(a)  Foley  98.     Salk.  501. 

(1)  Skillington  v.  Norton,  2  Lev.  142,  contra.  But  it  must  be  sworn  either  to  be, 
or  be  reputed  a  vill.  Rex  v.  Justices  of  Bedfordshire,  Cald.  167.  Rex  v.  Peterborough, 
ib.  238. 

Mayo  vers.  Archer. 

Salk.  501.     Qu.  Whether  a  farmer  who  buys  and  sells  potatoes  can  be  a  bankrupt. 
8  Mod.  46,  S.  C.     1  Co.  Bank  Laws  46,  3d  ed. 

In  trover  for  goods,  on  not  guilty  pleaded  a  trial  was  had  at  Nisi  Prius  in  London, 
where  the  jury  found  this  special  verdict : 

That  one  Richard  Baxter  for  divers  years  before  any  commission  of  bankruptcy 
taken  out  against  him  occupied  a  farm  of  3001.  per  annum,  and  during  such  occupa- 
tion annually  planted  divers  acres  of  the  farm  with  potatoes,  which  be  sold  for  gain  : 
that  he  likewise  bought  of  other  persons  several  great  quantities  of  potatoes,  with 
intention  to  sell  them  for  gain,  which  he  publickly  did  in  several  markets,  and  that 
he  hired  warehouses  to  put  them  in,  till  he  could  conveniently  sell  them.  That  if 
this  makes  him  a  trader,  he  committed  an  act  of  bankruptcy  within  the  intention 
of  the  statutes,  and  a  commission  issued,  and  the  plaintiff  was  made  assignee.  That 
after  the  act  of  bankruptcy,  and  before  any  commission  issued,  the  defendant  recovered 
judgment  against  the  said  Baxter  for  6001.  debt  besides  costs  of  suit,  and  took  out  a 
fieri  facias,  by  virtue  whereof  the  sheriff  seized  the  goods  mentioned  in  the  declaration, 
which  they  find  were  before  the  bankruptcy  the  goods  of  Baxter.  And  whether 
Baxter  was  a  trader  or  not  within  the  intention  of  the  several  statutes  against  bank- 
rupts, is  the  doubt  of  the  jury,  whereon  they  pray  the  advice  of  the  Court :  et  si  pro 
quer',  they  assess  damages,  and  if  not  a  trader,  they  find  pro  defendente. 

Cheshyre  Serjeant  pro  quer'.  The  13  Eliz.  c.  7,  (which  the  subsequent  Statute 
Jac.  1,  appoints  to  be  largely  expounded)  describes  a  bankrupt  to  be  one  buying  and 
selling  for  gain.  I  admit  a  farmer  or  an  inn-holder  are  not  within  the  statutes,  and 
were  construed  to  be  exempt  before  5  Annse  had  made  them  so.     Cro.  Car.  549. 

His  being  a  farmer  will  not  screen  him,  if  he  deals  as  a  trader  likewise,  and 
therefore  I  should  think  some  farmers  might  be  made  bankrupts  under  the  notion  of 
cheesemongers.  I  remember  a  motion  to  supersede  a  commission,  where  it  was  he  held 
that  a  [514]  gentleman  of  the  bar  who  had  a  colliery,  and  dealt  in  coals  at  Durham  (1), 
was  such  a  trader  as  might  be  a  bankrupt.  He  need  not  get  his  whole  living  by 
buying  and  selling,  for  the  word  is  seeking  not  getting,  and  therefore  if  he  seeks  his 
living  this  way,  his  seeking  it  another  way  will  not  alter  the  case.  A  dealing  of  this 
sort  gains  him  that  credit,  which  traders  give  one  another,  and  that  is  the  best  rule 
to  go  by.     1  Vent.  166,  266,  29.     1  Sid.  4^11.     1  Lev.  17. 

Artificers  differ  from  those  that  buy  and  sell,  and  yet  they  may  be  bankrupts. 
Such  are  shoemakers,  and  many  others. 
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There  can  be  no  doubt  but  such  a  dealing  as  this  would  have  made  him  a  trader, 
if  the  farming  had  not  been  found  ;  now  if  that  be  taken  to  have  altered  the  case, 
every  man  may  take  a  farm,  in  order  to  avoid  the  statutes. 

Branthwayte  Serjeant  contra.  He  might  buy  these  potatoes  in  the  ground,  as 
many  gentlemen  do  a  crop  of  turnips,  of  which  they  sell  the  overplus,  and  yet  were 
never  reckoned  to  be  traders.  The  case  in  1  Roll.  520,  says,  that  the  buying  and 
selling  in  order  to  promote  a  business  which  does  not  make  a  trader,  will  not  cause  a 
man  to  be  a  bankrupt.     2  Jones  156. 

Chief  Justice.  I  think  the  question  will  turn  on  the  manner  of  finding  for  there 
can  be  no  doubt  but  on  one  hand  a  farmer  cannot  be  a  bankrupt,  and  on  the  other, 
that  a  dealer  in  potatoes  may,  if  such  a  dealing  be  found  as  will  shew  it  to  be  a  man's 
trade  :  it  is  indeed  said  only,  that  he  bought  divers  great  quantities,  which  in  an 
indictment  would  be  ill ;  but  I  am  inclined  to  think,  it  will  be  well  enough  here,  where 
it  is  only  necessary  to  shew  that  he  sought  his  living  in  that  manner.  I  should  think, 
if  a  Herefordshire  man  bought  apples  to  mix  with  his  own,  and  then  sold  the  cyder, 
he  would  be  a  trader.  As  far  as  circumstances  can  conclude,  it  appears  this  man  was 
a  trader,  for  he  bought  the  goods,  and  kept  markets  and  warehouses.  Powys  Justice 
accord.  If  a  farmer  should  deal  in  wool  or  hops,  he  will  be  a  trader,  and  so  will  an 
inn-keeper  who  sells  corn  in  quantities,  which  are  not  consumed  in  his  house. 

Eyre  Justice.  The  verdict  must  set  out  the  quantities,  that  we  may  judge  what 
share  of  his  living  was  sought  thus. 

Fortescue  Justice  said  the  quantity  must  be  mentioned,  that  it  might  appear 
whether  this  or  farming  was  his  chief  business  (2). 

Adjournatur.  And  afterwards  the  plaintiff  moved  on  an  affidavit  that  the  quantities 
were  proved  at  the  trial,  that  a  venire  [515]  facias  de  novo  might  be  awarded.  Sed 
per  Curiam  :  Let  the  special  verdict  be  amended  in  that  respect  (3) ;  and  so  it  was,  and 
stood  over  upon  an  ulterius.  And  Mich.  9  Geo.  without  much  argument  judgment 
was  given  for  the  plaintiff. 

(1)  This  case  is  loosely  stated.  If  he  dealt  in  no  other  coals  but  those  of  his  own 
colliery,  he  would  not  be  a  trader  liable  to  a  commission.  Port  v.  Tiirton,  2  Wils.  171. 
Parker  v.  fFells,  in  C.  B.  Co.  Bank  Laws  554.  1  Term  Eep.  34.  Newton  v.  Newton, 
Co.  Bank.  Laws  76. 

(2)  Buscall  V.  Hogg,  3  Wills.  146,  accords  with  this  opinion  of  Eyre  and  Fortescue  J. 
But  it  seems  settled  by  Patinan  v.  Vaughan,  1  Term  Rep.  572,  and  Bartholomew  v. 
Sherwood,  1  Term  Rep.  573,  in  conformity  to  the  opinion  of  the  C.  J.  and  Powys  J. 
that  the  quantity  is  immaterial,  and  that  every  person  is  a  trader  within  the  bank- 
rupt laws  who  buys  to  sell  again  to  the  publick  in  general,  intending  to  get  a  profit 
thereby. 

(3)  Vide  Cogan  v.  Ebden,  1  Burr.  383. 


Land  vers.  Harris. 

4  Ann.  c.  16.     The  Act  for  amendment  of  the  law  relieves  only  on 
payment  of  the  whole  principal. 

The  defendant  gave  a  bond  to  pay  a  sum  of  money  by  instalments  at  51.  per 
annum,  and  having  failed  at  one  of  the  days,  the  plaintiff  brought  his  action  for  the 
penalty.  And  now  Wearg  moved  upon  the  Act  for  amendment  of  the  law,  that  upon 
paying  the  51.  and  costs,  proceedings  might  be  stayed.  Sed  per  curiam  :  We  cannot 
do  it,  for  it  never  was  the  intent  of  the  obligee  that  he  would  be  put  to  so  many 
several  actions  as  one  a-year(l). 

(1)  Bridges  v.  Williamson,  post,  814.  Maine  v.  Somner,  Hil.  4  Geo.  2,  ib.  3  Burr. 
1374.     Contra  et  vide  Bonafous  v.  Ryhot,  ib.  1370. 
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Windham  vers.  Wither. 

Idem  vers.  Trull. 

Practice.     Andr.  19,  S.  C.  cited. 

The  plaintiff  brought  two  actions  upon  a  promissory  note,  one  against  the  drawer, 
and  another  against  the  indorser,  and  recovered  in  both.  And  now  Wearg  moved, 
that  they  having  tendered  the  principal  in  one,  and  the  costs  in  both,  no  execution 
might  be  taken  out;  which  the  Court  ordered  accordingly,  and  said  they  would  have 
laid  the  plaintiff  by  the  heels,  if  he  had  taken  out  execution  upon  both. 

Hall  vers.  Stone. 

Writ  of  inquiry  set  aside  where  damages  too  small  by  neglect  of  plaintifiF. 

Upon  executing  the  inquiry,  the  plaintiff  was  surprized  with  a  defence,  and  not 
prepared  to  prove  his  whole  demand ;  and  the  Court  set  it  aside  on  payment  of  costs, 
the  damages  being  too  small  (1). 

(1)  Vide  Markham  v.  Middleton,  post,  12.59.  Chamhers  v.  Robinson,  post,  692. 
Hayward  v.  Newton,  post,  940. 

Lawrence  vers.  Jacob. 

In  action  against  indorser,  need  not  shew  demand  on  drawer. 

In  an  action  by  the  second  indorsee  of  a  bill  of  exchange  against  the  first  indorsor, 
it  was  held  sufficient  to  say  the  drawer  had  not  paid  it,  without  shewing  a  demand  (1). 

(1)  Vide  ante,  441,  Bromley  v.  Frazier,  and  the  note.     Collins  v.  Butler,  post,  1087. 

[516]    Jordan  vers.  Harper. 

In  ejectment  the  plaintiff  has  his  election  to  pay  costs  to  which  defendant  he  pleases. 

Sir  Sebastian  Smith  brought  an  ejectment  against  several  persons  who  lived  in 
cottages  upon  the  waste  as  paupers,  to  try  whether  the  cottages  belonged  to  him  as 
lord  of  the  manor.  The  parish  made  defence,  and  the  plaintiff  was  nonsuit,  and  he 
paid  costs  to  one  of  the  defendants  who  was  in  his  interest ;  and  upon  motion  the 
Court  said,  they  could  not  relieve  the  parish  or  the  other  defendants. 

Connor  vers.  Martin.    In  C.  B. 

Feme  covert  cannot  indorse  a  bill  of  exchange.     3  Wils.  5.     Per  Dennison  J.  S.  C. 

The  plaintiff  declared  upon  a  promissory  note  made  to  a  feme  covert,  and  indorsed 
by  her  to  him,  and  on  argument  judgment  was  given  for  the  defendant,  the  right 
being  in  point  of  law  vested  in  the  husband,  and  the  wife  having  no  power  to  dispose 
of  it(l). 

(1)  S.  P.  per  Parker  C.J.  in  Miles  v.  JFilliams,  10  Mod.  246. 

DoMiNus  Eex  vers.  Archiep'  Armagh. 

An  Act  of  Parliament  for  the  consolidation  of  endowed  rectories  and  vicarages  binds 
the  Crown  though  not  named.     8  Mod.  5,  S.  C. 

Error  of  a  judgment  in  B.  R.  in  Hibernia  in  a  quare  impedit  brought  by  the 
Crown  for  the  presentation  to  the  church  of  Louth,  being  an  advowson  in  gross.  The 
Attorney  General  counts  that  King  Charles  the  Second  was  seised  of  this  advowsou 
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in  right  of  his  Crown,  and  presented  one  John  Hudson,  and  so  alleges  several 
presentations  by  the  Crown,  and  brings  down  the  title  to  His  present  Majesty,  and 
shews  a  vacancy  by  the  death  of  Thomas  Cox,  unde  it  belongs  to  the  King  to  present ; 
but  the  bishop  and  Peter  Jackson  eum  injuste  impediunt. 

The  bishop  pleads,  that  long  before  10  Car.  1,  and  ever  since,  there  were  within 
the  parish  of  Louth  both  a  rectory  and  vicarage  endowed,  and  that  King  William 
and  Queen  Mary  being  seised  of  the  advowson  of  the  rectory  presented  the  said 
Thomas  Cox,  who  was  admitted,  instituted  and  inducted  ;  and  Narcissus  Archbishop 
of  Armagh,  being  seised  of  the  advowson  of  the  vicarage,  in  the  year  1712  presented 
the  said  Peter  Jackson  ;  and  Cox  died  and  Jackson  survived,  and  before  any  presenta- 
tion by  the  Crown,  the  archbishop,  by  virtue  of  an  Act  of  Parliament  10  Car.  1,  by 
writing  under  his  archiepiscopal  seal,  united  and  consolidated  the  rectory  and 
vicarage,  prout  ei  bene  licuit :  and  so  concludes  that  he  claims  nothing  but  as 
Ordinary,  with  the  proper  averments  to  bring  the  rectory  and  vicarage  within  the 
description  of  the  Act  of  Parliament. 

[517]  The  incumbent  pleads  the  consolidation  in  the  same  manner,  and  the 
Attorney  General  demurs  to  both  pleas,  and  judgment  is  given  below  for  the  King, 
and  on  error  in  this  Court  the  general  errors  are  assigned. 

Fazakerley  pro  queren.  in  errore.  The  only  question  below,  and  which  I  shall 
speak  to  is,  whether  the  Crown  shall  be  bound  by  this  Act  of  Parliament  though  not 
specially  named  :  and  to  prove  that  the  King  is  bound,  I  need  only  instance  in  some 
of  the  exceptions  out  of  the  general  rule  laid  down  in  the  books,  and  shew  that  this 
case  falls  within  them.  Acts  for  the  advancement  of  religion,  learning,  and  pro- 
viding for  the  poor,  are  mentioned  as  cases  where  the  Crown  is  bound.  11  Co.  70, 
72,  73.     2  Inst.  359,  681.     Plow.  248.     5  Co.  U.     1  Roll.  Rep.  151. 

This  provision  is  for  the  advancement  of  learning,  by  making  it  worth  the  accept- 
ance of  a  man  able  to  instruct  the  people ;  it  encourages  learning,  when  ministers 
have  a  prospect  of  being  rewarded  for  their  pains  ;  and  the  poor  will  be  the  better 
for  it,  because  the  parson  will  be  more  able  to  relieve  them. 

Reeve  contra.  At  the  time  of  the  union  there  was  a  right  in  the  Crown  to  present 
on  the  vacancy,  and  the  intention  of  the  statute  was,  that  the  union  should  be  made 
when  both  the  rectory  and  vicarage  were  full,  that  so  both  patrons  might  have  an 
equal  chance  ;  for  after  the  clause  which  enables  the  archbishop  to  consolidate,  the 
Act  provides,  that  during  the  lives  of  the  two  incumbents  they  shall  enjoy  the 
rectory  and  vicarage  distinctly,  and  upon  the  death  of  either,  then  the  two  rights 
shall  survive  to  the  other,  and  the  patron  of  him  that  died  first  shall  have  the  first 
presentation  :  no  direction  is  given  for  settling  the  right,  where  the  union  is  made 
during  the  vacancy  of  one ;  which  shews  that  the  intention  of  the  Parliament  was 
to  have  the  union  made  when  both  the  incumbents  were  living :  but  now  by  this  con- 
trivance the  archbishop  is  sure  in  all  events  of  having  the  first  presentation  to  the 
united  benefices. 

C.  J.  At  common  law  two  churches  could  not  be  united  without  consent  of  both 
the  patrons,  but  now  this  Act  of  Parliament  giving  the  archbishop  a  right  to  controul 
the  title  of  the  patrons,  we  must  construe  it  strictly,  that  so  the  Act  may  do  as  little 
wrong  as  possible :  and  therefore  if  upon  considering  every  part  of  the  Act  it  appears 
to  be  the  intention  of  the  Parliament  that  the  union  should  be  made  when  both  the 
rectory  and  vicarage  were  full;  as  this  construction  works  the  least  injustice,  we  shall 
certainly  follow  it  if  possible. 

The  clause  runs  thus:  "And  whereas  in  divers  places  of  this  [518]  kingdom  of 
Ireland  there  are  within  one  parish  both  a  parson  and  vicar  endowed,  and  in  some 
parishes  more  :  be  it  enacted,  that  in  every  such  case  it  shall  and  may  be  lawful  to 
and  for  the  bishop  of  that  diocese  and  Metropolitan  of  that  province  within  which  the 
said  parishes  are  situate,  by  their  writing  under  their  archiepiscopal  and  episcopal 
seals,  at  any  time  or  times  hereafter,  to  unite  and  consolidate  all  and  every  the  said 
parsonages  and  vicarages  so  being  within  one  parish,  into  one  intire  parsonage  or 
rectory  or  benefice,  yet  nevertheless  so,  that  if  such  parsonages  and  vicarages,  or  any 
of  them,  be  at  that  time  full  of  incumbents,  that  every  of  the  said  incumbents  may 
hold  and  retain  to  their  own  use  his  and  their  respective  ])arsonages  and  vicarages, 
and  all  the  profits  thereof,  for  so  long  time  as  they  shall  live,  and  continue  lawful 
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incumbents  thereof ;  and  if  one  or  more  of  such  incumbents  do  die,  or  otherwise 
cease,  resign,  be  deposed,  or  deprived,  that  then  the  said  parsonage,  vicarage  or 
benefice,  so  or  by  any  other  means  growing  void,  shall  survive,  remain,  and  accrue, 
to  the  survivors  of  the  said  incumbents  ;  atid  after  such  survivors  accruing  or  coming 
into  one  hand,  shall  thenceforth  for  ever  be  and  continue  one  whole  and  intire 
rectory  and  parsonage  or  benefice,  according  to  the  union  and  consolidation  aforesaid 
to  such  surviving  parson  and  his  successors  for  ever."  And  then  it  goes  on  to  direct 
the  method  of  presentation  ;  and  as  to  this  case  the  direction  is,  that  after  the  death 
of  the  survivor  the  patron  of  him  that  died  first  shall  present,  and  then  to  take  it 
by  turns. 

Now  taking  all  this  together  I  think  the  only  view  of  the  Parliament  was,  to  have 
the  union  made  when  both  churches  were  full,  and  therefore  they  provide,  that 
though  the  union  be  made  when  both  are  full,  yet  it  shall  not  take  effect  till  the 
death  of  one  of  the  incumbents.  As  to  that  which  was  the  main  point  below,  I  think 
they  were  mistaken,  for  I  take  it  the  King  will  be  bound  in  this  case ;  but  we  will 
consider  of  it. 

Powys  J.  It  is  far  from  being  clear  to  me,  that  the  King  shall  not  be  boutid  by 
this  Act  of  Parliament.  As  to  the  construction  of  it,  I  think  the  only  reasonable  one 
is,  that  the  union  should  be  made  in  the  life  of  both  incumbents. 

Eyre  J.  I  think  this  statute  will  extend  to  the  Crown,  because  it  does  not  deprive 
the  Crown  of  any  prior  right,  but  only  new-models  it,  and  therefore  differs  from  Dr. 
Birch's  case,  where  the  ancient  prerogative  of  the  Crown  was  to  be  destroyed.  As  to 
the  construction  of  this  statute,  I  am  of  opinion,  that  the  arch-[519]-bishop  may 
unite  during  the  vacancy,  for  the  power  is  given  him  to  do  it  at  any  time  or  times, 
and  then  when  the  subsequent  clause  provides  only  for  some  particular  cases,  I  can 
only  take  it  to  be  a  direction  as  to  those  particular  cases,  and  not  intended  to  abridge 
or  controul  the  former  power ;  and  as  to  all  other  cases  not  expressly  provided  for, 
they  must  receive  such  a  determination  as  is  agreeable  to  law  :  this  is  what  sticks 
with  me,  atid  is  the  only  difficulty  in  the  case,  whether  the  latter  part  of  the  clause 
be  a  restraint  of  the  general  power,  which  it  must  be  admitted  would  (if  it  stood 
singly  upon  that)  include  the  case  now  before  us. 

Fortescue  J.  I  make  no  doubt  but  the  Crown  is  bound  by  this  statute  ;  but  then 
as  it  works  a  wrong  to  the  Crown,  which-ever  way  we  take  it,  I  think  we  are  to 
afford  it  no  latitude  in  construction.  The  case  at  Bar  I  take  to  be  neither  within  the 
words  nor  meaning  of  the  statute,  yet  nevertheless  so  that,  &c.  is  a  part  of  the  same 
•clause,  and  in  my  apprehension  is  the  same  as  if  the  statute  had  run,  yet  in  these 
cases  only,  &c.  for  as  they  are  introductive  of  a  new  law,  they  infer  a  negative  ;  and 
therefore  if  this  case  does  not  fall  within  the  subsequent  provisions,  it  is  not  a  case 
within  the  Act  of  Parliament.  Can  any  man  think  the  Parliament  would  do  so 
absurd  a  thing,  as  to  give  an  alternative,  and  not  say  who  shall  present  first?  And 
yet  that  will  be  the  case  of  all  consolidations,  that  do  not  fall  within  the  direction  of 
the  subsequent  words :  but  then  it  is  said  this  case  must  be  left  to  the  decision  of  the 
law  ;  for  my  part  I  know  of  no  law  that  will  determine  who  shall  present  first ;  so 
that  by  this  method  of  consolidating  during  the  vacancy,  the  archbishop  is  to  unite 
the  King's  rectory  to  his  vicarage,  and  so  to  get  the  first  turn  ;  whereas  take  it  the 
other  way  there  will  be  no  difficulty ;  it  is  expressly  determined  who  shall  present 
first,  and  the  Act  does  as  little  wrong  as  possible,  by  giving  an  equal  chance  to  both  : 
for  these  reasons  I  think  the  Court  below  have  done  right  in  giving  judgment  for  the 
King. 

Adjournatur ;  and  this  term  it  was  argued  by  Serjeant  Reynolds  pro  queren.  in 
errore.  It  being  given  up  at  Bar,  that  the  Crown  was  bound  by  the  statute,  he  pro- 
ceeded to  maintain  the  consolidation,  though  made  during  a  vacancy  of  the  rectory. 
At  common  law  all  unions  were  derived  from  the  authority  of  the  Ordinary  with  the 
licence  of  the  Crown  and  the  consent  of  the  patrons.  2  Corp.  Jur.  Civ.  256.  Cro.  El. 
500.  2  Roll.  Abr.  778.  And  Dy.  259,  says  the  proper  time  for  an  union  was  in  a 
vacancy.  If  the  statute  has  not  adjusted  the  manner  of  presenting  in  this  particular 
case,  it  must  be  done  according  to  the  rules  of  the  common  law. 

[520]  Wearg  contra.  The  common  law  has  laid  down  no  rules ;  for  as  these  things 
were  done  by  consent,  the  parties  settled  that  matter  amongst  themselves.      This 
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Act  according  to  Hatton  of  Statutes,  must  be  construed  to  work  as  little  wrong  as 
possible ;  the  law  regards  our  advowson  as  a  thing  of  value,  it  is  what  we  have  a 
property  in,  there  is  a  recovery  in  value  for  it,  and  it  may  be  sold.  The  31  H.  8, 
had  no  saving  of  the  rights  of  strangers;  and  yet  Jones  Sir  William  71,  it  was  held 
to  be  implied  in  order  to  prevent  a  wrong. 

It  may  be  a  question  whether  by  this  union  the  patron  of  the  vacant  rectory  has 
not  intirely  lost  this  right,  it  being  difficult  to  determine  how  the  ancient  right  can 
subsist  in  the  new  created  church,  since  he  can  never  say  that  church  has  been  full 
of  bis  incumbent,  as  the  archbishop  may. 

C.  J.  Though  the  words  of  the  Act  are  general  enough  to  take  in  this  particular 
case  ;  yet  if  it  appears  not  to  be  within  the  intent  and  reason  of  the  statute,  we  must 
construe  it  to  be  excluded.  The  plain  intent  was,  that  the  union  should  be  upon  the 
most  equal  terms,  and  the  least  prejudicial  to  either  party  in  favour  of  the  other. 
At  the  time  of  the  union  the  Crown  had  a  right  to  present,  and  this  is  to  be  taken 
away  without  any  equivalent,  by  a  construction  that  is  to  let  in  iniquum,  and  by  a 
contrivance  that  ought  not  to  be  favoured.  Besides  the  apparent  injury  of  depriving 
the  Crown  of  the  present  turn  ;  it  is  considerable,  that  the  Act  not  having  settled  the 
terms  of  presenting  for  the  future,  but  only  where  both  are  full  at  the  time  of  the 
union,  it  must  necessarily  create  great  difficulties  in  adjusting  the  right  upon  an 
union  made  whilst  one  church  is  vacant.  I  think  this  is  a  case  that  deserves  no 
farther  consideration,  and  the  judgment  must  be  affirmed.  To  which  Powys  J. 
agreed.  Et  per  Eyre  J.  It  is  plain  the  prerogative  right  is  invaded  by  the  arch- 
bishop, who  makes  himself  judge  in  his  own  case.  Fortescue  J.  accord'.  And  the 
judgment  was  affirmed. 

CuRWEN  vers.  Fletcher. 

Matters  of  record  pleaded  by  way  of  dilatory  if  of  another  Court  must  be  sub 
pede  sigilli.     8  Mod.  43,  44,  S.  C.  but  no  decision. 

Debt  upon  a  bond  :  the  defendant  pleads  in  abatement,  that  the  oaths  were 
tendered  to  the  plaintiff  by  virtue  of  the  Statute  1  Geo.  as  a  suspected  person,  and 
upon  his  refusal  to  take  them  the  same  was  certified  to  the  Quarter-Sessions  and  there 
recorded,  prout,  &c.  and  afterwards  the  same  was  certified  into  B.  R.  by  the  clerk  of 
the  peace,  as  the  statute  directs,  whereby  the  plaintiff  became  a  Papist  recusant 
convict;  unde  the  defendant  prays  [521]  quod  loquela  remaneat  sine  die,  &c.  And 
the  plaintiff  demurs. 

Wearg  pro  quer.  This  being  a  dilatory,  the  record  of  sessions  ought  to  have  been 
pleaded  sub  pede  sigilli.  1  Inst.  128  b.  Lntw.  17,  1100.  3  Lev.  334.  Mich.  5  Geo. 
in  C.  B.  Cotesxvorth  and  More  {a),  this  exception  was  taken  and  allowed  ;  for  if  nul  tiel 
record  were  replied,  there  must  be  no  day  given.  Bro.  Record  36.  And  though  the 
clerk  of  the  peace  has  certified  it  hither,  yet  that  is  not  conclusive,  but  traversable. 
41  E.  3,  26.  Bro.  Traverse  of  Office  2.  For  he  does  not  do  it  as  a  Judge,  but  as  a 
ministerial  officer. 

2.  The  Statute  1  Geo.  which  creates  this  disability,  has  a  proviso  to  exempt 
persons  who  before  such  tender  have  taken  the  oaths,  and  therefore  it  ought  to  have 
been  averred  that  he  had  not  taken  them.  On  the  statute  5  Eliz.  c.  4,  it  was  always 
usual  to  aver,  the  party  did  not  exercise  the  trade  at  the  time  of  making  the  statute. 
1  Vent.  148.  1  Sid.  303.  Now  indeed  that  is  discontinued,  by  reason  of  a  moral 
impossibility,  of  which  there  is  none  in  our  case.  It  will  be  said,  that  this  coming 
in  by  way  of  proviso,  ought  to  be  shewn  on  the  other  side  ;  but  that  rule  does  not 
hold  place,  where  the  matter  is  the  very  git  of  the  whole.     1  Leon.  18. 

3.  There  is  another  proviso,  to  restore  the  party  on  conformity  ;  so  that  the 
disability  being  only  temporary,  the  defendant  ought  not  to  pray  that  the  loquela 
may  be  put  without  day.  1  Inst.  128  b.  5  Co.  Trolop's  case.  Lutw.  17,  18.  And 
it  has  been  held,  that  an  ill  prayer  of  judgment  vitiates  the  whole  plea.  5  Mod.  145. 
Salk.  297. 

Bootle  contra.  The  record  of  sessions  alone  does  not  create  the  disability,  but 
only  that  of  this  Court,  which  is  the  sum  of  all :  and  records  of  the  same  Court  need. 
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not  be  pleaded  sub  pede  sigilli.  Lutw.  40.  2.  This  coming  in  by  proviso  ought  to 
be  shewn  by  them  in  their  discharge.  1  Vent.  134.  1  Lev.  26.  3.  The  ifec.  at  the 
end  implies  every  thing  proper  to  make  it  a  right  prayer  of  judgment.  At  least  this 
should  have  been  shewn  for  cause  of  demurrer.  3  Lev.  G6.  Lev.  Ent.  IL  Thoms. 
191.  Brownl.  Red.  461,  466.  2  Moil.  Ent.  6.  1  Inst.  362.  Litt.  §  691.  2  Lev.  19. 
34  H.  6,  1,  2,  24. 

Wearg.  It  still  continues  a  record  of  sessions,  and  the  clerk  of  the  peace  only 
transmits  an  account,  that  there  is  such  a  record. 

[522]  Et  per  Curiam,  the  disability  being  only  temporary,  this  plea  is  in  the 
nature  of  a  dilatory,  and  therefore  should  be  pleaded  sub  pede  sigilli.  And  it  is 
considerable,  whether  this  certificate  be  any  record  of  this  Court.  This  does  not 
seem  to  be  within  the  general  rule  of  proviso's,  because  the  enforcing  people  to  take 
the  oaths  being  the  aim  and  design  of  the  statute,  it  is  much  stronger  than  the 
common  case  of  a  proviso. 

Adjournatur;  and  this  term  it  was  argued  by  Fazakerley  pro  querente.  This 
plea  of  a  disability  cannot  be  pleaded  after  a  general  imparlance.  1  Mod.  14.  Yelv. 
112.  1  Vent.  76,  13.5.  Neither  can  privilege.  3  Lev.  343.  Trin.  9  Ann.  in  C.  B. 
Kelsey  v.  Sedgewicke.     Nor  to  the  jurisdiction.     1  Lev.  89.     1  Inst.  128. 

2.  It  should  be  with  a  profert  in  Curia  sub  pede  sigilli,  whereas  it  is  only  with  a 
prout  patet  per  recordum  remanens  in  this  Court.  Bro.  Record  36.  Co.  Lit.  128. 
Lutw.  17,  18.  3  Lev.  334.  Lutw.  1100.  Lit.  §  201.  Mich.  5  Geo.  in  C.  B.  Moor 
V.  Coatswmih,  this  exception  was  taken  and  allowed  on  demurrer.  The  matter  of  the 
conviction  is  traversable,  and  should  therefore  be  alleged,  otherwise  you  give  the 
clerk  of  the  peace  a  very  great  power  to  bind  persons  by  his  certificate.  1  Leon.  205. 
Mo.  541,  pi.  714. 

He  mentioned  the  two  other  exceptions,  for  want  of  a  quousq.  and  that  of  the 
proviso,  and  cited  the  same  cases. 

Reeve  contra.  The  rule  laid  down  as  to  imparlances  is  generally  right,  but  the 
reason  of  it  does  not  extend  to  this  case ;  for  where  you  are  to  give  the  plaintiff  a 
better  writ,  you  must  do  it  in  the  first  instance,  that  he  may  receive  as  little  delay  as 
possible  ;  but  here  we  say  the  plaintiff  is  intitled  to  no  writ  at  all. 

2.  The  conviction  is  a  record  of  this  Court,  and  so  need  not  be  pleaded  sub  pede 
sigilli  (I);  and  this  differs  from  the  case  of  an  outlawry,  where  the  record  is  that 
which  creates  the  disability,  whereas  here  the  record  is  only  the  evidence  of  it.  It  is 
a  matter  of  fact,  whether  he  neglected  to  take  the  oaths,  and  as  such  it  might  have 
been  traversed  ;  and  it  is  like  the  plea  of  auter  action  pendent  in  another  Court, 
which  is  never  pleaded  sub  pede  sigilli,  because  it  involves  a  matter  of  fact,  whether 
both  are  for  the  same  cause  of  action. 

It  will  be  very  well  without  a  quousque,  and  there  are  many  precedents  so  in  the 
case  of  an  excommunication  pleaded.  1  Inst.  [523]  127,  128.  Rast.  320,  333,  334. 
Lev.  Ent.  11.  Tho.  191.  It  would  be  well  enough,  if  it  was  only  petit  judicium, 
because  the  Court  will  give  the  proper  one.  2  Lev.  19.  1  Lev.  222.  Hil.  2  Ann. 
B.  R.  Wilson  v.  Cross,  Error  e  C.  B.  in  replevin,  the  defendant  pleaded  prisel  en  auter 
lieu,  to  which  there  was  a  demurrer  concluding  in  bar  ;  and  the  Court  rejected  all 
that  came  under  the  petit  judicium,  saying,  as  that  was  sufficient,  the  other  should 
not  vitiate  it. 

He  said  the  proviso  extended  only  to  such  as  were  to  take  the  oaths  upon  account 
of  qualifications,  but  upon  looking  into  the  Act  of  Parliament,  it  appears  to  be  general. 

Curia  advisare  vult.  And  Trin.  11  Geo.  respondes  ouster  agard,  without  further 
argument  or  debate,  they  saying  it  could  never  be  supported  after  an  imparlance  (2). 

(a)  1  Com.  Rep.  307,  but  the  Court  gave  no  opinion  upon  this  point. 

(1)  Vide  Co.  Litt,  128,  b.     2  Lutw.  1514.     2  Mod.  267,  Atkyns  v.  Bayles. 

(2)  Vide  Evans  qui  tain  v.  Stevens,  4  Term  Rep.  227,  S.  P.  per  Lord  Kenyon,  C.J. 
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[524]    Trinity  Term,  8  Georgii  Regis.    In  B.  R. 

Sir  John  Pratt,  Knt.,  Lord  Chief  Justice.  Sir  Littleton  Powys,  Knt.,  Sir  Robert 
Eyre,  Knt.,  Sir  John  Fortescue  Aland,  Knt.,  Justices.  Sir  Robert  Raymond,  Knt., 
Attorney  General.     Sir  Philip  Yorke,  Knt.,  Solicitor  General. 

D0MINU.S  Rex  vers.  Inhabitantes  Sancti  Petri  in  Civit'  Oxon'. 

If  the  master  carries  his  servant  on  a  visit  and  stays  forty  days,  the  servant  gains  a 
settlement.  8  Mod.  49.  Cas.  of  Sett,  and  Rem.  pi.  139,  p.  103.  Foley  215.  Cited 
in  Rex  v.  Hemioak,  2  Sess.  Cas.  137,  pi.  125.  Transcribed  from  the  original  record 
by  Sir  James  Burrow,  Burr.  S.  C.  422,  S.  C. 

Mary  Norris  having  intruded  herself  into  the  parish  of  St.  Peter,  was  by  an  order 
of  two  justices  removed  to  Fawley-Court,  as  the  place  of  her  last  legal  settlement. 
Upon  appeal  to  the  sessions  they  state  the  fact  specially,  that  she  was  hired  for  a 
year  into  Cbrist-Church  College  in  Oxon,  being  an  extraparochial  place,  where  she 
served  part  of  the  time;  that  during  the  year  her  mistress  went  upon  a  visit (1)  to 
Fawley-Court,  where  she  staid  three  months,  and  took  her  servant  with  her,  and 
afterwards  they  returned  to  Christ-Church :  and  upon  the  whole,  the  sessions 
discharged  the  order  for  sending  her  to  Fawley-Court. 

[525]  And  now  upon  debate  it  was  adjudged  a  settlement  in  Fawley-Court,  and 
consequently  the  last  order  was  quashed,  and  the  order  of  two  justices  set  up  again. 

It  was  not  disputed,  since  the  case  of  Eufford,  but  that  the  hiring  into  an  extra- 
parochial  place  would  give  a  settlement.  The  only  doubt  was  whether  the  settlement 
gained  at  Christ-Church  was  not  superseded  by  a  subsequent  settlement  at  Fawley- 
Court  ;  and  they  were  all  of  opinion,  it  was.  As  to  the  case  of  a  master  who  goes 
upon  a  visit,  they  strongly  inclined  it  would  be  no  settlement;  because  it  must  have 
that  consequence,  that  he  may  be  sent  away.  But  as  to  the  case  of  the  servant,  they 
all  held  it  a  settlement ;  for  he  comes  there  in  the  capacity  of  a  servant,  and  is  taken 
to  be  hired  into  any  parish  where  he  serves  forty  days ;  and  it  is  not  material  to  him, 
whether  the  master  goes  there  under  the  capacity  of  gaining  a  settlement  or  not ; 
like  the  case  of  a  school-boy,  he  gains  no  settlement,  but  the  servant  that  waits  upon 
him  will.  And  the  Court  said,  they  could  not  take  the  return  to  Christ-Church  to 
have  given  her  a  new  settlement  there,  it  not  being  stated  to  have  had  a  continuance 
of  forty  days  (2). 

(1)  All  the  reports  of  this  case  agree  in  the  material  fact  that  the  mistress  was 
only  a  sojourner  at  Fawley-Court,  and  they  are  confirmed  by  the  record  as  transcribed 
by  Sir  James  Burrow,  in  Bex  v.  Alton,  Burr.  S.  C.  422.  But  it  is  said  there  by  Lord 
Mansfield,  that  neither  Strange  nor  Foley  state  the  ease  accurately,  and  that  the 
mistress  was  as  much  at  home  at  Fawley  as  at  Christ-Church. 

(2)  Vide  Bex  v.  Bath  Easton,  Burr.  S.  C.  774.     Altmi  v.  Alvetham,  ut  supra  contra. 

DoMiNus  Rex  vers.  Inhabitantes  de  Lambeth. 

Where  the  parson  agrees  that  the  ^tenant  shall  retain  the  tithes,  yet  the  tax  for  them 
must  be  upon  the  parson.     Fort.  318.     Foley  17.     8  Mod.  61,  S.  C. 

The  parson  lets  his  tithes  to  farm ;  and  the  farmer  agrees  with  the  tenant  of  the 
land,  that  in  consideration  of  his  paying  so  much,  he  shall  retain  the  tithe,  and  gather 
in  the  whole  crop  without  dividing :  and  which  of  the  two  is  chargeable  to  the  poor's 
rate  as  occupier  of  the  tithes  was  the  question.  And  the  sessions  discharge  the  lessee 
of  the  parson,  and  tax  the  tenant  of  the  land.  Et  per  Cur' :  The  order  must  be 
quashed.  The  farmer  of  the  tithes  is  prima  facie  liable  to  the  poor's  rate,  and  there- 
fore unless  he  can  throw  that  charge  over  upon  another,  the  tax  must  be  made  upon 
him.  The  tenant  of  the  land  in  this  case  can  never  be  said  to  be  the  occupier  of  the 
tithes ;  for  he  is  either  a  person  who  buys  the  tithes,  or  else  he  is  to  be  taken  as  only 
excused  from  paying  any  ;  and  no  body  can  say  but  that  though  the  parson  thinks  fit 
to  excuse  a  parishioner,  he  will  still  remain  in  point  of  law  the  occupier  of  the  tithes. 
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This  agreement  being  only  by  parol,  cannot  enure  as  an  under-lease  of  a  thing  that 
lies  only  in  grant.  Suppose  it  was  the  case  of  underwoods,  which  are  sold  standing, 
and  the  vendee  grubbs  them  up  ;  can  it  be  imagined,  that  makes  him  the  occupier  ; 
or  suppose  the  tenant  sells  the  whole  crop  standing,  will  that  make  him  less  the 
occu-[526]-pier  of  the  land  ]  If  it  should,  it  would  be  impossible  for  the  officers  of  the 
parish  to  know  whom  tocharge.  We  must  take  this  tenant  of  the  land  to  be  like  any  other 
buyer  of  the  tithes,  since  he  has  no  more  title  to  them  than  any  stranger  whatsoever;  and 
when  the  parson  or  his  farmer  receives  a  sura  of  money  in  lieu  of  tithe,  that  is  in  law 
a  receipt  of  the  tithe  ;  with  this  only  difference,  that  it  is  not  tithe  in  kind.  In  the 
case  of  a  composition  (as  this  is)  or  a  modus,  it  was  never  thought  but  that  the  parson 
was  chargeable  as  occupier  of  the  tithe  :  therefore  there  being  no  colour  to  charge  the 
tenant  of  the  land,  the  order  of  sessions  must  be  quashed  (1). 

(1)  Eex  V.  Bartlet,  16  Viner,  427.     3  Burn's  Justice  636,  S.  P. 

Between  the  Parishes  of  Eastland  and  Westhorsley. 

Turning  the  servant  out  of  doors  before  the  end  of  the  year  doth  not  prevent  the 
settlement.  Fort.  216,  S.  C.  by  the  name  of  The  Inhabitants  of  West  Hertley  and 
East  Clendon. 

The  fact  was  stated  specially  on  an  order  of  sessions,  that  a  servant  was  hired  for 
a  year,  and  the  day  before  the  year  expired  the  master  told  him,  that  to  prevent  his 
gaining  a  settlement  in  that  parish,  he  should  go  away  immediately,  which  the  servant 
refused  to  do,  insisting  to  serve  out  the  year,  whereupon  the  master  turned  him  out 
of  doors.  And  the  Court  held  this  to  be  such  a  fraud  in  the  master,  as  should  not 
prevent  the  settlement  of  the  servant  (1). 

(1)  Rex  V.  IsUp,  ante,  423.  Seaford  and  Castlechurch,  post,  1022,  and  the  cases 
there  cited. 

Robinson  vers.  Davis. 

Practice. 

Upon  affidavit  that  the  original  award  was  lost  by  coming  up  in  the  Bristol  mail, 
which  was  robbed  ;  Hussey  moved  upon  a  copy  of  it,  and  had  a  rule  for  an  attachment 
nisi  (1). 

(1)  Vide  Rex  v.  Gwyn,  ante,  401. 

Fisher  vers.  Emerton. 

Practice. 

The  plaintiff  got  judgment  on  the  scire  facias  against  bail,  pending  error  by  the 
principal,  and  took  them  in  execution  ;  and  now  they  moved  to  be  discharged.  Sed 
per  Curiam  :  Though  you  might  have  applied,  and  bad  the  proceedings  stayed,  yet 
we  will  not  set  them  aside.  If  an  action  of  debt  had  been  brought  upon  the  judgment, 
we  should  have  granted  an  imparlance,  if  it  had  been  asked  ;  but  we  never  set  aside 
the  judgment,  when  it  is  once  signed  ;  because  we  take  it,  you  by  your  not  applying 
in  time  have  submitted  to  meet  the  plaintiff  (1).     Fieri  non  debet,  factum  valet. 

(1)  Humphreys  v.  Daniel,  ace.  in  C.  B.  Barnes  202.  But  Taswell  v.  Stone,  4  Burr. 
2454,  and  Benwell  v.  Black,  3  Term  Rep.  are  contra. 

Noke  vers.  Caldecot. 
Warrant  of  attorney  of  any  term  pendente  lite  is  sufficient. 
Upon  error  e  C.  B.  the  Court  held,  that  if  there  be  a  warrant  of  attorney  of  any 
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term  pendente  lite,  it  is  enough  to  warrant  the  proceedings,  and  there  is  no  necessity 
it  should  be  of  the  term  in  the  placita(l). 

(1)  Henriqiies  v.  Dutch  East  India  Company,  post,  807.  Brooke  v.  Manning,  Fitz. 
191,  S.  P. 

[527]     CoLEBROOKE  vers.  DiGGS. 

There  must  be  new  bail  on  a  second  writ  of  error.     8  Mod.  79,  S.  C. 

The  plaintiff  obtained  judgment  in  B.  R.  of  which  error  was  brought  in  the 
Exchequer-Chamber,  and  bail  put  in  :  after  affirmance  there,  error  was  brought 
returnable  in  Parliament ;  and  upon  consideration  the  Court  held  that  there  must  be 
fresh  bail(l). 

(1)  Tilly  V.  Richardson,  2  Ld.  Raym.  840.  7  Mod.  120.  Salk.  97,  S.  P.  where  in 
error  from  C.  B.  judgment  was  affirmed  in  B.  R.  and  a  writ  of  error  upon  that 
judgment  was  brought  into  Parliament. 


Fry  vers.  Carey. 

Procedendo. 

An  action  was  brought  in  the  Sheriff  of  London's  Court  against  two  partners,  one 
brings  a  habeas  corpus  and  puts  in  bail  for  himself  only.  And  Strange  moved  for  a 
procedendo,  which  was  granted  ;  for  otherwise  the  plaintiff  will  be  disabled  to  go  on 
in  either  Court. 

D0MINU.S  Rex  vers.  Green. 

Quaker  cannot  exhibit  articles  of  the  peace  without  oath. 

I  moved  to  exhibit  articles  of  the  peace  on  behalf  of  Elizabeth  Collet  a  Quaker, 
but  she  refusing  to  swear,  the  Court  could  do  nothing  (1). 

(1)  Hilton  V.  Byron,  3  Salk.  248.  Ex  parte  Gumhleton,  2  Atk.  70,  and  the  cases 
there  cited  accord.  Sed  vide  Atcheson  v.  Everritt,  Cowp.  388.  See  also  Robins  v. 
Sayward,  ante,  441.     Rex  v.  Wijnch,  post,  872. 


Between  the  Parishes  of  Hobey  and  Kingsbury. 

Adjudication  of  husband's  settlement  sufficient  to  send  the  wife  with  him. 

Two  justices  adjudging  the  settlement  of  the  husband  to  be  at  Kingsbury,  and 
that  he  is  likely  to  become  chargeable  to  Hobey,  send  him,  his  wife,  and  son  of  one 
year  old,  to  Kingsbury  :  and  whether  this  was  good  as  to  the  wife  and  child  was  the 
question ;  and  held  well  enough,  and  the  order  confirmed. 

Anonymous. 

In  Middlesex  coram  Pratt,  Chief  Justice. 

Declaration  of  wife,  where  evidence  against  her  husband. 

The  Chief  Justice  allowed  the  wife's  declaration,  that  she  agreed  to  pay  4s.  per 
week  for  nursing  a  child,  was  good  evidence  to  charge  the  husband  ;  this  being  a 
matter  usually  transacted  by  the  women  (1). 

(1)  Williams  v.  Johnson,  ante,  504. 
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[528]    MiCHAKLius  Term,  9  Georgii  Regis.    In  B.  R. 

Sir  John  Pratt,  Knt.,  Lord  Chief  Justice.  Sir  Littleton  Povvys,  Knt.,  Sir  Robert 
Eyre,  Knt.,  Sir  John  Fortescue  Aland,  Knt.,  Justices.  Sir  Robert  Raymond,  Knt., 
Attorney  General.     Sir  Philip  Yorke,  Knt.,  Solicitor  General. 

Inter  Paroch'  Sancti  Petri  in  Civit'  Oxon'  and  Chipping  Wicomb  in 

Com'  BUCK.S. 

Hired  servant  is  settled  where  service  is.     Fort.  318.     Foley  215,  220. 
Sett,  and  Rem.  103. 

Upon  a  special  order  of  sessions  it  appeared,  that  the  master  of  the  Oxon  stage 
coaches  hired  a  servant  for  a  year,  to  stay  in  an  inn  in  Wicomb  where  the  coach  baited, 
and  to  take  care  of  the  horses  :  he  lived  there  for  the  whole  year,  but  in  as  much 
as  the  master  lived  all  the  while  in  Oxford,  the  sessions  adjudge  the  settlement  of  the 
servant  to  be  with  him.  Et  per  Curiam  :  The  order  must  be  quashed,  for  the  settle- 
ment is  gained  by  the  service,  which  was  in  Wicomb ;  and  it  would  be  hard  to  make 
it  a  settlement  in  Oxon,  when  the  officers  there  had  no  power  to  remove  him  :  the 
officers  of  Wicomb  might  have  removed  him,  if  they  had  pleased  ;  they  did  not  do  it, 
and  therefore  they  must  provide  for  him(l). 

(1)  Rex  v.  Whitechapel,  2  Bott  by  Const,  457,  pi.  407,  fol.  158.     Post,  794,  S.  P. 

[529]    Between  the  Parishes  of  St.  John's  in  the  Town,  and  Amwell  in 

THE  County  of  Hertford. 

An  entire  tenement  of  101.  per  ann.  tho'  it  lies  in  two  parishes,  gives  a  settlement  in 
that  where  the  party  lives.  S.  C.  Cases  of  Sett,  and  Rem.  p.  106.  No.  143,  p.  110. 
No.  148.     Foley  229,  S.  C.     But  no  determination. 

By  the  statute  9  &  10  W.  3,  c.  11,  it  is  provided,  that  no  certificate-man  shall  gain 
a  settlement  in  the  parish  to  which  he  comes  with  such  certificate,  unless  he  takes 
a  lease  of  101.  per  annum,  or  shall  execute  some  annual  office  in  such  parish.  In  this 
case  the  certificate-man  took  a  farm  of  101.  per  annum,  part  of  which  was  in  St.  John's, 
and  part  in  Amwell,  but  the  greatest  part,  together  with  the  house,  being  stated  to  lie 
in  the  parish  that  received  his  certificate,  the  Court  held  it  a  settlement  there. 

Sir  George  Ludlam,  Chamberlain  of  London,  vers.  Lopez. 

The  Act  of  Grace  doth  not  release  a  forfeiture  to  which  an  interest  is  vested  in  another. 

8  Mod.  103,  S.  C. 

By  the  statute  6  Ann.  c.  16,  iutitled  "An  Act  for  Repealing  an  Act  for  the  Well 
Garbling  of  Spices,  and  for  Granting  an  Equivalent  to  the  City  of  London  by  Admitting 
Brokers,"  it  is  taken  notice,  that  the  office  of  garbler  of  the  spices  is  an  inheritance 
of  the  City  of  London,  and  by  them  leased  out  for  3001.  per  annum,  which  office  and 
duty  it  was  convenient  to  abolish,  by  which  the  revenues  of  the  city  would  be 
diminished  ;  it  was  therefore  enacted  that  every  broker  should  on  his  admission  pay 
40s.  to  the  chamberlain,  and  a  yearly  sum  of  40s.  for  the  use  of  the  city,  and  that 
every  person  acting  as  a  broker  without  such  admittance  should  forfeit  and  pay  to  the 
use  of  the  mayor,  commonalty  and  citizens  of  the  said  city,  for  every  offence  the  sum 
of  251.  to  be  recovered  by  action  of  debt  in  the  name  of  the  chamberlain. 

The  defendant  acted  as  a  broker  without  admittance ;  and  in  an  action  for  the 
penalty  the  question  was,  whether  this  forfeiture  was  pardoned  by  the  last  Act 
of  Grace  ? 

For  the  defendant  it  was  insisted,  that  this  is  a  statute  offence  of  a  publick  nature, 
and  the  action  arises  ex  maleficio,  like  the  case  of  exercising  a  trade  contrary  to  5  Eliz. 
which  is  always  pardoned,  unless  it  be  excepted.  Cro.  El.  632.  In  an  appeal  of 
murder  the  defendant  was  convicted  of  manslaughter ;  and  though  this  was  the  suit 
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of  a  private  person,  yet  it  was  held  that  the  King  might  pardon  the  burning  in  the 
hand.  And  as  the  penalty  is  but  a  consequence  of  the  offence,  if  that  be  done  away, 
the  penalty  must  fall :  and  it  makes  no  difl'erence  that  the  penalty  is  given  to  the 
chamberlain,  and  not  to  a  common  informer.     5  Co.  50(a). 

[530]  Sed  per  Curiam  :  This  is  not  to  be  compared  to  the  case  of  a  common 
informer,  who  has  no  interest  vested  in  him  till  action  brought,  whereas  here  the  city 
has  an  interest  vested  upon  committing  the  ofl'enee,  and  they  may  release  the  penalty 
without  bringing  any  action.  They  are  purchasers  of  this  revenue,  and  the  laying 
a  penalty  does  not  make  it  a  publick  olYence ;  it  is  only  a  security  for  the  duty,  that 
if  brokers  do  not  take  a  licence,  they  shall  pay  so  much  ;  and  if  this  penalty  were 
not  added,  the  revenue  would  be  worth  nothing.  3  Inst.  238,  is  express,  that  the  King 
cannot  pardon,  where  the  action  is  given  to  the  party  grieved  ;  for  that  would  be  for 
him  to  discharge  the  interest  of  another.  The  offence  against  5  Eliz.  is  of  a  publick 
nature,  and  indictable,  but  this  is  not.  Et  per  Eyre  Justice,  I  much  question,  whether 
that  case  of  the  appeal  be  law,  for  the  burning  the  hand  is  part  of  the  judgment(l). 

This  being  upon  a  point  saved  at  Nisi  Prius,  the  plaintiff  had  judgment. 

(a)  Biggin's  case,  Moor  571.     Cro.  El.  632,  682. 

(1)  It  is  only  so  reported  by  Lord  Coke,  for  in  Moor  571,  it  is  said  that  the 
judgment  of  the  Court  was,  that  it  could  not  be  pardoned,  and  in  Cro.  Eliz.  682, 
the  Court  are  said  to  have  been  equally  divided.  Vide  2  Hawk.  P.  C.  ch.  37,  sect.  39, 
who  makes  a  quaere  of  it. 

DoMiNUS  Eex  vers.  Kelley. 

Warrant  for  treason  executed  in  Court. 

The  defendant  having  been  formerly  bound  over,  appeared  the  first  day  of  the 
term  upon  his  recognizance,  and  Mr.  Attorney  acquainted  the  Court,  that  there  was 
a  new  warrant  against  him  for  treasonable  practices  committed  since  the  last  term, 
which  the  officer  had  not  been  able  to  execute ;  and  therefore  desired  leave  that  it 
might  be  executed  in  Court,  which  was  granted,  and  done  accordingly. 

Bland  vers.  Pakenhan. 

Practice. 

The  Court  held,  that  the  presence  of  an  attorney  of  C.  B.  at  the  execution  of  a 
warrant  to  enter  up  judgment  in  B.  R.  was  sufficient  (1). 

(1)  Vilmott  V.  Barry,  Esq.  Barnes  44,  S.  P.  in  C.  B. 

DoMiNus  Eex  vers.  Tod  et  Al'. 

Mandamus  to  proceed  to  judgment. 

By  the  statute  6  Geo.  c.  21,  the  justices  of  peace  have  a  jurisdiction  given  them 
in  some  eases  to  receive  an  information,  and  make  their  determination,  upon  a  seizure 
of  brandy  :  upon  information  exhibited  by  the  officer  of  the  Customs,  the  fact  appeared 
not  to  warrant  the  seizure,  but  the  justice  in  favour  of  the  officer  refused  to  dismiss 
the  information,  so  as  the  owners  might  [531]  have  their  brandy  again  ;  and  now 
Wearg  moved  for  a  mandamus,  to  compel  him  to  determine  the  matter,  which  was 
granted  accordingly. 

Green  vers.  Gauntlett. 

Practice. 

The  Court  on  motion  for  a  new  trial  held,  that  the  giving  notice  of  trial  at  the 
end  of  half  a  year  after  issue  joined,  would  prevent  the  necessity  of  giving  a  term's 
notice,  till  a  year  after  the  last  notice  which  was  given  and  countermanded.  Strange 
pro  def. 
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DoMiNUS  Rex  vers.  Eeader. 

Practice,  bail. 

The  defendant  was  convicted  for  keeping  an  alehouse  without  licence,  and  was 
thereupon  committed  for  a  month  as  the  Act  directs.  After  he  had  lain  a  fortnight, 
he  brought  a  certiorari,  and  upon  the  return  of  it  he  was  admitted  to  bail ;  the  Court 
being  of  opinion,  that  if  the  conviction  was  confirmed,  they  could  commit  him  in 
execution  for  the  residue  of  the  time. 

Hooper  vers.  Dale. 

Casual  ejector  cannot  confess  judgment. 

There  being  a  vacant  possession,  a  lease  was  sealed  upon  the  premisses,  and  the 
defendant  ejected  the  lessee,  and  then  gave  a  warrant  of  attorney  to  confess  judgment : 
which  was  now  moved  to  be  set  aside,  for  that  the  casual  ejector  can  in  no  case  confess 
judgment.  I  endeavoured  to  distinguish  this  from  the  common  case,  where  the  casual 
ejector  is  only  a  nominal  person  ;  but  the  Court  said  it  was  a  trick,  and  set  it  aside. 

Sheather  vers.  Holt. 
No  attachment  on  affidavit  of  a  rescue  without  a  return. 

Strange  moved  for  an  attachment  for  a  rescue  of  one  taken  on  a  capias  ad 
satisfaciendum.  And  upon  the  rule  to  shew  cause,  the  Court  said,  that  in  regard 
these  motions  grew  upon  them  more  than  they  at  first  intended,  they  would  expect 
a  return  in  all  cases  for  the  future  ;  and  therefore  discharged  the  rule. 

N.B.  Afterwards  upon  conference  with  the  Judges  of  C.  B.  who  grant  these  attach- 
ments every  day,  the  Court  thought  fit  to  come  into  that  practice  again. 

Hil.  9  Geo.  Grindney  v.  Tousler,  Meare  v.  Gallard,  they  resumed  the  old  rule,  and 
required  a  return.     Young  v.  Paine,  Trin.  5  Geo.  2. 

[532]    The  Gaoler  of  Shrewsbury's  Case. 

No  attachment  for  a  voluntary  escape. 

Mr.  Attorney  moved  for  an  attachment  against  him  for  a  voluntary  escape  of  one 
in  execution  for  obstructing  an  excise  officer  in  the  execution  of  his  office  ;  but  the 
Court  refused  to  grant  it,  there  being  no  precedent  for  that  purpose  ;  however  they 
ordered  him  to  shew  cause,  why  there  should  not  be  an  information. 

Fleming  vers.  Langton. 

Where  there  are  issues  in  fact  and  in  law,  the  plaintiflf  may  waive  the  issues  in  fact, 
and  take  out  an  inquiry  upon  the  demurrer. 

There  were  four  counts  in  the  declaration,  non  assumpsit  pleaded  to  three,  and  a 
demurrer  to  the  fourth.  After  judgment  on  the  demurrer,  the  plaintiff  takes  out 
a  writ  of  inquiry  and  executes  it.  This  was  moved  to  be  set  aside,  there  being  no  nolle 
prosequi  on  the  roll ;  and  it  was  insisted,  that  the  plaintiff  ought  to  take  out  a  venire,  tarn 
to  try  the  issue,  quam  to  inquire  of  the  damages  upon  the  demurrer.  Sed  per  Curiam, 
that  is  indeed  the  course  where  the  issues  are  carried  down  to  trial  before  the  demurrer 
is  determined,  and  in  that  case  the  jury  give  contingent  damages;  but  here  the 
demurrer  being  determined,  and  the  plaintiff  being  able  to  recover  all  he  goes  for  upon 
that  count ;  there  is  no  reason  why  we  should  force  him  to  carry  down  the  cause 
to  Nisi  Prius  :  and  as  to  the  want  of  a  nolle  prosequi  upon  the  roll,  he  may  supply 
that  when  he  comes  to  enter  the  final  judgment;  if  not,  you  will  have  the  advantage 
of  it  upon  a  writ  of  error.     The  judgment  upon  the  inquiry  must  stand. 

K.  B.  xxiL— 22* 
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Barker  vers.  Forrest. 

Replication  non  est  attorn',  must  not  conclude  al  pais. 

In  C.  B.  the  defendant  after  special  imparlance  pleaded  his  privilege  of  an  attorney 
of  B.  R.  The  plaintiff  replied  him  not  an  attorney,  and  concluded  to  the  country. 
And  on  demurrer  judgment  in  chief  is  entered  for  the  plaintiff,  but  reversed  on  error, 
because  being  on  demurrer,  the  most  the  plaintiff  could  have,  was  a  respondes  ouster  (1). 
Et  per  Curiam,  that  there  must  be  in  this  case,  because  though  the  replication  is  ill 
in  concluding  to  the  country,  yet  the  plea  is  ill  too,  as  coming  after  an  imparlance, 
though  it  be  a  special  one  (2). 

(1)  Vide  Com.  Dig.  tit.  Abatement  (I.  14),  (I.  15),  2  Wils.  367. 

(2)  JVentwwth  v.  Squib,  1  Lutw.  43,  and  Clapham's  case,  Hard.  365,  ace.  but  said 
that  it  can  be  pleaded  if  the  imparlance  be  salvis  omnibus  advantages  quibuscuaque. 
Vide.  Sav.  131.     1  Com.  Dig.  tit.  Abatement  (D.  9).     Bac.  Abr.  tit.  Pleader,  27. 


[533]    Lock  vers.  Major. 

Bankrupt's  certificate  no  evidence  of  the  bankruptcy.     Altered  by 
5  Geo.  2,  c.  30,  sect.  7(1). 

By  statute  5  Geo.  c.  24,  §  30,  it  is  provided,  "  That  a  bankrupt's  certificate  shall 
be  given  in  evidence,  and  be  a  full  discharge  of  any  action  that  shall  be  brought  by 
any  creditor  of  such  bankrupt."  A  point  was  reserved  at  Nisi  Prius  before  Pratt  C.J. 
whether  it  was  not  still  necessary  to  prove  an  act  of  bankruptcy.  And  upon  debate 
in  open  Court  they  were  all  of  opinion  it  was,  for  the  word  such  was  relative,  and 
therefore  he  must  be  proved  to  be  such  a  person  as  is  before  described. 

(1)  Admitted  in  Hockrell  v.  Merry,  Cas.  temp.  Hard.  262. 


Anonymous. 

Rule  for  coroner  to  take  up  the  body. 

The  Court  granted  a  rule  for  the  coroner  of  Wenlock  in  com'  Salop  to  take  up 
a  body  in  order  for  a  new  inquisition,  the  former  having  been  quashed  (1). 

(1)  Bex  et  Reg.  v.  Bunney,  Salk.  190.     Rex  v.  Saunders,  ante,  167. 


Thornton  vers.  Moulton. 

At  Guildhall  coram  Pratt  C.J. 

What  a  tender  of  stock. 

At  the  opening  of  the  books  the  two  brokers  met,  and  the  selling  broker  told  the 
other,  he  was  ready  to  transfer ;  the  other  alleged  it  was  usual  to  indulge  the  buyer 
for  two  or  three  days,  and  that  he  would  find  his  principal  in  that  time,  which  the 
other  not  disagreeing  to,  nothing  further  was  done.  And  for  want  of  having  the 
buyer  called  at  the  books  the  first  day  of  the  opening,  the  Chief  Justice  ruled  it  not 
a  good  tender,  and  the  plaintiflF  was  nonsuited  (1). 

(1)  Clarice  v.  Tyson,  ante,  504.  Bullock  v.  Noke,  post,  579.  Duke  of  Rutlaixd  v. 
Hodgson,  post,  777.     Bowles  v.  Bridges,  post,  833. 
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HopsoN  vers.  Trevor.    In  Canc. 

[Applied,  Roper  v.  Bartholomew,  1823,  12  Price,  829.  Distinguished,  Bill  v.  Gomme, 
1839,  .5  My.  &  Cr.  253.  Referred  to,  Stack  v.  Royse,  1861-62,  12  Ir.  Ch.  R.  256; 
13  Ir.  Ch.R.  213.] 

Specifick  performance  decreed  where  the  party  insisted  to  forfeit  the  penalty.  2  Will. 
Rep.  191.  10  Mod.  .507.  2  Eq.  Ca.  Abr.  21,  pi.  18,  et  vide  in  IFright  v.  Wright, 
1  Vez.  412. 

The  defendant  being  the  son  of  the  late  Master  of  the  Rolls,  and  under  the 
displeasure  of  his  father,  did  upon  the  marriage  of  his  daughter  with  the  plaintiff  enter 
into  a  bond  of  the  penalty  of  50001.  conditioned  to  settle  one  third  of  whatever  estate 
in  lands  should  come  to  him  on  the  death  of  his  father.  The  Master  dying  without 
a  will,  a  very  considerable  estate  descended  to  the  defendant  his  eldest  son,  who 
neglecting  to  make  any  settlement  within  the  time  limited,  the  plaintiff  brought  his 
bill  in  this  Court  for  a  specifick  performance.  The  defendant  by  [534]  his  answer  insists, 
that  he  ought  to  be  left  to  sue  the  penalty,  having  his  remedy  upon  that  at  law :  but 
Lord  Chancellor  decreed  a  specifick  performance,  saying  it  was  unreasonable  to  give 
an  election  to  the  defendant,  when  the  plaintiff  could  have  none  ;  for  if  the  lands  to 
be  settled  were  not  of  the  value  of  50001.  he  could  never  resort  to  the  penalty ;  and 
on  the  other  hand,  if  they  exceeded  that  value,  it  was  not  just  he  should  be  left  to  it ; 
neither  would  it  answer  the  intent  of  the  parties,  which  was  to  secure  a  provision  for 
the  wife  and  children  by  the  settlement  of  the  estate ;  because  if  the  plaintiff  was  to 
have  the  penalty,  it  must  be  as  a  debt  due  to  himself,  and  this  Court  would  have  no 
power  to  compel  him  to  do  any  thing  out  of  it  for  their  benefit. 


Peele  vers.  Capel.     In  Canc. 

Bond  of  resignation,  where  to  be  allowed. 

Capel  on  presenting  Peele  to  a  living,  took  a  bond  from  him  to  resign  when  the 
patron's  nephew  came  of  age,  for  whom  the  living  was  designed.  When  the  nephew 
was  of  age,  instead  of  requiring  a  resignation,  it  was  agreed  between  them  all,  that 
Peele  should  continue  to  hold  the  living,  paying  301.  per  ann.  to  the  nephew.  Peele 
makes  the  payment  for  seven  years,  but  refusing  to  pay  any  more,  the  patron  puts 
the  bond  in  suit;  and  then  Peele  comes  into  this  Court  for  an  injunction,  and  to  have 
back  his  301.  per  ann.  On  the  hearing  the  Chancellor  granted  the  injunction,  not 
(as  he  said)  upon  account  of  any  defect  in  the  bond  itself,  which  he  held  good  (1), 
but  on  account  of  the  ill  use  that  had  been  made  of  it  (2) :  and  as  to  the  money,  it 
being  paid  upon  a  simoniacal  contract,  he  left  the  plaintiff  to  go  to  law  for  it. 

(1)  Peele  v.  Com.  Carliol,  ante,  227,  and  the  cases  cited  in  the  note. 

(2)  Durstmi  v.  Sandys,  1  Vern.  411,  and  most  of  the  cases  cited  ante,  227. 


Keen  vers.  Whistler.     In  C.  B. 

Where  more  costs  than  damages  in  trespass  quare  clausum.     Rep.  Eq.  197,  S.  C. 

Trespass  for  chasing  his  cow,  and  his  doraestick  fowls,  viz.  hens,  geese,  &c.  with 
dogs,  which  dogs  were  used  to  bite  tame  fowl,  by  whose  biting  they  were  killed.  On 
not  guilty,  verdict  for  the  plaintiff;  and  he  had  his  full  costs,  because  this  is  not 
a  trespass  wherein  the  right  of  the  freehold  may  come  in  question  (1). 

(1)  Vide  Lord  Dacre  v.  Jehb,  2  Black.  1151.  Thompson  v.  Berry,  post,  551,  and  the 
cases  collected  in  Hullock  on  Costs  72. 
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[535]    Blackweli,  vers.  Nash. 

[Questioned,  Goodisson  v.  Nunn,  1792,  4  T.  E.  764.] 

Intr.  Mich.  8  Geo.  Rot.  212. 

A.  is  to  transfer  stock,  and  B.  to  pay  for  it,  the  transfer  is  not  a  condition 
precedent.     8  Mod.  105,  S.  C. 

In  debt  for  a  penalty,  the  plaintiff  declares,  that  he  covenanted  to  transfer  to  the 
defendant  on  or  before  the  21st  of  September  so  much  stock,  and  that  the  defendant 
in  consideratione  praemissorum  covenanted  to  accept  and  pay  for  it ;  and  then  avers 
that  he  was  at  the  books  the  21st  of  September,  et  paratus  fuit  et  obtulit  ad  trans- 
ferendum  to  the  plaintiff,  who  then  and  there  refused  to  accept,  or  pay. 

On  demurrer  it  was  objected  by  Acherley,  that  for  it  made  it  a  condition 
precedent.  14  H.  4,  19.  5  Co.  21.  15  H.  7,  18.  Dy.  76.  2  Saund.  352.  And 
therefore  to  intitle  himself  to  this  action,  the  plaintiff  should  have  shewn  an  actual 
transfer  of  the  stock,  and  the  rather  here,  because  the  covenant  was  not  to  pay  the 
money  till  the  day  of  the  transfer,  which  brings  this  case  out  of  the  distinction  laid 
down  in  Thorpe  v.  Thorpe,  Salk.  171  (a). 

Eeeve  contra.  Here  are  mutual  covenants,  and  therefore  we  need  not  shew 
a  performance  of  our  part  of  the  agreement ;  but  if  we  were  obliged,  a  tender  is 
sufficient,  especially  a  personal  one,  as  this  must  be  taken  to  be  from  the  refusal  which 
is  alleged  ;  and  it  being  a  personal  tender,  that  helps  the  want  of  any  averment  of 
the  usage  of  the  company,  and  of  staying  till  the  books  were  shut,  according  to  the 
case  of  Lancashire  v.  KilUngworth,  for  this  is  like  the  tender  of  rent,  where  a  refusal 
on  any  part  of  the  day  excuses  the  party  from  any  longer  attendance :  besides,  this 
declaration  is  according  to  the  precedents.  1  Brownl.  Eut.  14.  Br.  Eed.  109. 
Lutw.  226.     Lev.  Ent.  30,  44. 

Et  per  Curiam,  in  consideratione  proemissorum  is  in  consideration  of  the  covenant 
to  transfer,  and  not  of  an  actual  transferring,  for  which  the  defendant  has  his 
remedy  (1);  or  if  it  were,  a  tender  and  refusal  would  amount  to  performance  (2) :  in 
all  these  cases  the  great  question  is,  who  is  to  do  the  first  act :  but  when  the  transfer 
is  to  be  upon  payment,  there  is  no  colour  to  make  the  transfer  a  condition  precedent. 

Judicium  pro  quer'  nisi,  but  enlarged  to  next  term  on  the  importunity  of  the 
defendant's  counsel,  who  alleged  he  had  new  points.  Hil.  9  Geo.  the  plaintiff  had 
judgment  without  argument. 

Trin.  10  Geo.  the  judgment  was  affirmed  in  the  Exchequer  Chamber. 

(«)  Holt  28,  96.  Lutw.  249.  12  Mod.  455.  Com.  98.  1  Ld.  Raym.  235, 
662,  S.  C. 

(1)  1  Roll.  Abr.  415,  pi.  8.  Pwdage  v.  Cole,  1  Saund.  319.  IFyvill  v.  Stapleion, 
post,  617.  Dawson  \.  Myer,  Tpost,  112.  Aniert  v.  Ennover,  2  BsLTnurd.  308,  337.  Boon 
v.  Eyre,  2  Black.  1312,  ace.  But  see  contra  Turner  v.  Goodwyn,  Fort.  345.  10  Mod. 
153.  Jones  v.  Barkley,  Doug.  684.  Kingston  v.  Preston,  Doug.  689.  Lord  AMbmvugh 
V.  Newhaven,  Mich.  21  Geo.  3,  cited  4  Term  Eep.  763.  Goodison  v.  Nunn,  ib.  761, 
where  this  point  in  the  present  case  is  declared  not  to  be  law.  Duke  of  St.  Albans  v. 
Shm-e,  H.  Black.  270,  and  in  Boone  v.  Eyre,  cited  ib.  273,  where  Lord  Mansfield  lays 
it  down  as  a  general  rule,  that  where  mutual  covenants  go  to  the  whole  of  the 
consideration  on  both  sides,  they  are  mutually  precedent  conditions.  This  seems  to 
be  a  case  between  the  same  parties,  and  upon  the  same  cause  of  action  as  that  cited 
from  2  Black.  1312. 

(2)  1  Roll.  Abr.  453,  ib.  455.  Merrill  v.  Bane,  ante,  458.  Jones  v.  Barkley,  Doug, 
684,  the  cases  there  cited,  and  Ilvtham  v.  The  East  India  Company,  1  Term  Rep.  638. 
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[536]    DoMiNUS  Rex  vers.  Decan'  et  Capitul'  Dublin. 

No  writ  of  error  will  lie  on  the  award  of  a  peremptory  mandamus.  2  Bro.  Par.  Ca. 
5.54(1)1.  Viuer  vol.  9,  p.  475,  ca.  13,  481,  ca.  15.  8  Mod.  27,  S.  C.  1  P.  Wms. 
348,  S.  C.     In  Cane,  but  no  decision. 

Error  e  B.  K.  in  Hibernia  of  the  award  of  a  peremptory  mandamus  to  admit  Robert 
Dowgate  to  his  stall  in  the  choir  and  his  voice  in  the  chapter. 

The  first  mandamus  recites,  that  the  said  Robert  had  been  legally  instituted 
and  inducted  to  his  stall  and  voice,  which  the  dean  and  chapter  had  refused  him  ; 
ideo,  &c. 

After  an  alias  and  pluries  they  return,  that  Hen.  8,  by  his  letters  patent  under  the 
(Jreat  Seal  of  Ireland,  dated  10  May,  anno  regni  33,  gave  to  the  dean  and  chapter 
and  their  successors  a  power  to  make  statutes  and  ordinances  for  the  better  govern- 
ment of  the  Church,  by  virtue  of  which  they  ordained,  that  every  person  before  he 
should  be  admitted  to  his  stall  in  the  choir  and  his  voice  in  the  chapter,  should  take 
his  corporal  oath  before  the  dean  and  chapter  for  the  time  being,  of  canonical  obedience 
to  the  dean,  and  to  observe  the  statutes  and  customs  of  the  Church,  and  to  keep  the 
secrets  of  the  chapter.  That  they  were  ready  to  have  admitted  the  said  Dowgate  to 
his  stall  and  voice,  but  that  he  refused  to  take  the  said  oath,  though  requested  so  to 
do,  et  ea  de  causa  they  cannot  admit  him.  Then  the  entry  goes  on  with  a  quia 
videtur  Cur',  that  the  return  is  insufficient,  ideo  concedatur,  et  per  Cur'  hie  ordinatum 
est,  quod  fiat  breve  de  peremptorie  mandamus. 

Upon  error  of  this  the  general  errors  are  assigned,  that  no  such  writ  ought  to  have 
been  awarded,  and  that  the  return  should  have  been  allowed.  The  Attorney  General 
here  pleads  in  nuUo  est  erratum. 

Fazakerley  pro  queren.  in  errore.  That  a  writ  of  error  will  lie  in  this  case, 
though  that  is  a  point  never  yet  determined  ;  it  is  the  policy  of  the  law,  that  no  one 
Court  should  be  intrusted  with  the  sole  determination  of  any  man's  property  ;  for 
which  reason  it  furnishes  the  party  with  writs  of  error,  bills  of  exceptions,  demurrers 
to  evidence,  &c.  If  the  validity  of  this  return  had  been  determined  in  an  action,  no 
body  will  say,  but  a  writ  of  error  would  lie  ;  and  is  not  the  very  same  matter  put  in 
judgment,  only  in  a  more  summary  way?  And  is  not  property  more  and  more  every 
day  the  subject  of  mandamus's  I  2  Cro.  6,  says  all  proceedings  of  Courts  of  Justice 
ought  to  be  examinable  in  another  place  ;  and  in  the  case  of  Ashbt/  v.  White  it  was 
held,  that  a  writ  of  [537]  error  would  lie  on  the  award  to  remand,  where  the  Court 
refused. 

Taking  it  therefore  for  granted  that  a  writ  of  error  will  lie,  I  shall  proceed  to 
mention  my  exceptions  to  the  mandamus. 

1.  Here  is  no  title  to  the  archdeaconry  set  out,  only  that  he  was  collated,  instituted 
and  inducted  :  in  a  quare  impedit  they  always  shew  a  vacancy. 

2.  The  writ  is  felo  de  se,  and  shews  it  to  be  unnecessary,  for  being  inducted  he 
has  a  right  to  all  the  incidents  of  his  office.  Suppose  an  house  was  annexed  to  the 
archdeaconry,  would  this  Court  grant  a  mandamus  for  that"?  No  surely,  they  would 
leave  him  to  his  ejectment :  you  will  indeed  help  him  into  the  office,  without  which 
he  could  not  maintain  an  ejectment.  The  case  of  a  parson  is  the  same,  for  he  is  put 
to  sue  for  his  tithes,  and  catmot  have  a  mandamus  to  the  parishioners  to  set  them 
out.  In  the  case  of  corporation  officers  indeed  you  grant  a  mandamus  to  deliver 
the  insignia  after  the  party  is  sworn  in  ;  but  that  is  because  the  office  is  annual,  and 
it  is  necessary  the  mayor  should  have  them  immediately,  in  order  to  command  the 
more  respect. 

3.  This  is  an  ecclesiastical  office,  and  therefore  the  right  may  not  be  so  properly 
determinable  on  a  mandamus,  as  before  the  Ordinary. 

Reeve  contra.  A  writ  of  error  may  by  the  same  reason  lie  on  the  award  of  the 
first  writ  of  mandamus,  as  on  the  peremptory  one  ;  and  then  it  is  easy  to  see,  the 
delay  would  be  infinite. 

'The  property  is  not  determined  on  this  writ,  for  it  gives  the  party  no  right  what- 
soever;  on  the  award  of  a  habeas  corpus  error  will  not  lie.  8  Co.  127.  And  in  the 
case  of  The  Bishop  of  St.  David's  the  entry  was,  that  the  party  prayed  a  prohibition, 
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et  ei  non  conceditur,  and  yet  no  error  was  held  to  lie  of  it.  And  in  the  case  of  Strode 
V.  Palmer,  Trin.  2  Geo.  where  this  point  was  stirred  but  not  determined  ;  it  was 
however  resolved  by  all  the  Court,  that  it  would  be  no  supersedeas  to  the  peremptory 
mandamus  ;  and  therefore  I  cannot  imagine  what  use  it  will  be  of,  for  as  the  mandamus 
gives  no  right,  he  has  nothing  to  make  restitution  of  upon  the  reversal. 

But  if  error  will  lie,  yet  the  return  is  insufficient,  and  therefore  the  peremptory 
mandamus  was  well  awarded.  1.  Because  the  bye-law  is  void,  in  imposing  an  oath 
on  a  person  not  obliged  to  take  one,  and  in  giving  themselves  a  power  to  administer 
it.  Besides,  he  is  not  a  member  till  admitted,  and  therefore  this  is  to  bind  one  not 
a  member.  2.  They  have  not  set  out,  when  the  by-law  was  made,  perhaps  it  was 
since  our  induction.  3.  They  [538]  say  he  was  requested  to  take  the  oath,  but  not 
that  it  was  tend  red  to  him. 

As  to  the  exceptions  to  the  mandamus,  I  shall  content  myself  with  this  general 
answer,  that  the  party  here  has  no  occasion  to  shew  his  title  ;  and  it  was  never 
intended  he  should  be  as  exact,  as  if  he  was  answering  an  information  in  nature  of  a 
quo  warranto. 

Fazakerley.  The  case  of  Strode  v.  Palmer  is  very  different  from  this,  for  that  was  a 
case  upon  the  Mandamus  Act,  and  the  judgment  of  the  Court  was  founded  on  the 
words  of  that  statute,  which  are,  "  That  if  the  return  be  adjudged  insuflBeient,  a 
peremptory  mandamus  shall  issue  without  delay." 

Chief  Justice.  Here  are  three  questions,  1.  Whether  the  mandamus  be  good  ? 
2.  If  the  return  be  so?     And,  3.  If  the  writ  of  error  will  lie'? 

As  to  the  first,  it  is  true  we  grant  mandamus's  where  otherwise  the  party  would 
be  without  remedy,  as  to  be  sworn  in  ;  but  if  that  be  done,  we  go  no  further,  but 
leave  him  to  get  an  actual  admission  how  he  can  :  we  give  him  a  legal  possession,  and 
then  leave  him  to  his  remedy  (1)'-.  Indeed  in  the  case  of  mandamus's  to  restore,  we 
go  further :  but  that  is  because  he  had  an  actual  possession  before  :  and  the  reason 
why  in  the  other  ease  we  do  not  meddle  with  the  actual  possession  is,  because  when 
we  have  given  him  a  legal  one,  he  is  by  law  as  much  intitled  to  every  right  belonging 
to  the  office,  as  if  he  had  the  actual  possession,  and  may  maintain  that  right  without 
our  assistance,  even  against  another  who  is  in  possession  of  the  office.  Consider  what 
would  be  the  consequences  if  we  should  interpose  :  here  are  two  persons  who  both 
claim  a  title  to  the  same  office,  and  each  of  these  have  an  equal  right  to  our  assistance; 
we  grant  each  of  them  a  mandamus  to  be  admitted,  which  writs  are  executed  on 
behalf  of  both;  what  then  are  they  to  do  when  they  come  together?  neither  will 
submit  to  the  other,  and  so  there  is  no  remedy  but  to  fight  it  out,  by  which  means 
we  are  the  instruments  of  breaking  the  peace.  He  that  has  the  legal  possession,  may 
maintain  his  right  against  any  disturbances,  we  only  put  him  in  the  way  to  pursue 
his  proper  remedy.  Here  has  been  an  induction,  and  that  is  sufficient ;  and  therefore 
I  think  the  mandamus  destroys  itself.  As  to  the  ease  of  the  insignia  (2),  that  depends 
upon  the  particular  reason  that  has  been  mentioned. 

2.  But  if  the  writ  were  proper,  then  the  return  is  ill :  can  they  force  an  oath  upon 
a  man  not  to  reveal  secrets?  I  am  sure  it  is  a  very  dangerous  one:  and  as  to  the 
canonical  obedience,  they  [539]  may  enforce  that  by  ecclesiastical  censures  without 
an  oath.  Dr.  Sherlock's  case  was  founded  on  an  Act  of  Parliament,  which  said  he 
should  have  a  stall  and  voice  ;  and  till  that  was  assigned,  he  was  not  in  legal  possession 
of  the  prebend.     Ante,  159. 

3.  As  to  the  third  point,  I  am  doubtful  whether  the  writ  of  error  will  lie  ;  if  the 
return  had  been  allowed,  I  should  think  it  hard  to  re-examine  it. 

Powys  Justice.  I  think  the  mandamus  is  not  proper,  and  that  the  case  of  the 
insignia  stands  single  on  that  particular  reason,  that  without  them  no  body  will  give 
the  mayor  due  respect. 

Eyre  Justice.  I  think  the  mandamus  is  good,  for  as  to  the  want  of  title,  here  is  as 
much  set  out  as  is  done  in  the  case  of  corporation  officers,  where  they  only  say  debito 
modo  electus.  As  to  the  main  point,  I  think  a  mandamus  is  very  proper  to  admit  a 
man  to  the  exercise  of  his  office  ;  and  that  if  a  common-council-man,  after  swearing  in, 
should  be  rJenied  admission  into  the  council-room,  he  might  have  a  writ  for  that 
purpose.  And  I  take  Dr.  Sherlock's  case  to  be  the  same  with  this,  for  he  was  prebendary 
by  virtue  of  the  Act  of  Parliament,  without  any  further  ceremony,  and  had  the  same 
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right  to  his  seat  and  voice  as  this  man  has  ;  and  if  a  mandamus  will  not  lie,  I  do  not 
see  what  other  remedy  he  has  to  get  into  his  stall,  unless  it  be  by  force. 

As  to  the  return  it  is  certainly  ill,  for  it  is  not  the  charter  but  their  own  by-law 
that  gives  them  power  to  administer  the  oath  :  in  the  case  of  corporations  where  the 
charter  doth  not  irapower  any  body  to  give  the  oath,  they  are  forced  to  get  a  dedimus 
out  of  Chancery.  Neither  is  the  by-law  well  set  out,  for  it  is  only  inter  statuta 
ordinatum  est,  without  showing  when  or  by  whom  it  was  made. 

This  entry  of  the  award  of  a  peremptory  mandamus  is  no  judgment,  for  want  of 
consideratum  est,  which  should  have  been  in  Mich.  10  W.  3,  Rot.  83,  the  writ  recites, 
that  the  return  was  held  insufficient,  per  quod  consideratum  fuit,  quod  fieret  breve  de 
peremptorie  mandamus  tam  in  complemento  judicii  quam  in  executione  eju.sdem. 
16  Car.  2,  Rot.  135.  Rex  v.  Majarem  do  Maidstmie,  29  Car.  2,  Rot.  44.  Mich.  3  W.  3, 
Rot.  139,  142.  7  W.  3,  Rot.  60,  are  all  so.  But  I  do  not  find  they  ever  entered  up 
a  formal  judgment. 

This  award  therefore  of  a  peremptory  mandamus  is  a  judgment  of  which  error 
will  lie  ;  and  the  party  will  have  the  effect  of  it  in  superseding  the  writ,  if  reversed. 

[540]  Fortescue  Justice.  I  think  it  is  hard  to  maintain,  that  a  writ  of  error  will 
lie,  because  without  ideo  consideratum  est  it  is  no  judgment :  it  is  against  the  nature 
of  mandamus's,  which  are  festinum  remedium,  and  great  inconveniences  will  follow, 
where  the  writ  is  to  deliver  the  insignia,  or  publick  records.  Ryley  says  they  were 
formerly  no  more  than  letters,  and  now  the  disobedience  of  them  is  only  a  contempt. 
Entries  are  made  of  contempts,  and  yet  I  believe  error  was  never  brought.  Bags' s  case{a} 
was  the  first  judicial  mandamus,  and  till  12  W.  3,  they  were  never  entered  of  record, 
when  a  rule  was  made,  that  they  should  be  entered  of  the  same  term  they  come  in. 

As  to  the  point  of  the  mandamus,  I  am  inclined  to  be  of  my  Lord  Chief  Justice's 
opinion,  that  it  will  not  lie  where  there  is  a  legal  possession,  and,  there  was  not  that 
in  Sherlock's  case,  for  he  was  never  sworn. 

It  was  afterwards  argued  a  second  time  Pasch.  8  Geo.  when  Wearg  pro  quer'  in 
errore  made  two  points,  1.  Whether  the  writ  of  error  lay  ;  and  2.  Admitting  it  did, 
whether  the  judgment  was  erroneous. 

As  to  the  first  point,  appeals  are  a  privilege  much  favoured  by  law,  and  therefore 
a  new  erected  jurisdiction  is  not  exempt  from  them.  Salk.  263.  A  mandamus  is  now 
become  a  formed  writ,  and  like  other  writs  must  bear  teste  in  term.  2  Keb.  91.  It 
is  like  a  civil  action,  the  party  must  shew  a  title,  and  the  return  must  either  admit  or 
deny  it,  and  when  the  proceedings  are  closed,  the  judgment  is  entered  with  an  ideo 
consideratum  est.  A  writ  of  error  lies  upon  a  fine,  and  yet  that  is  only  an  agreement 
of  the  parties  upon  record. 

The  rights  that  are  determined  upon  these  writs  are  many  times  of  an  high  nature, 
and  are  of  consequence  to  the  publick  in  keeping  out  an  improper,  or  bringing  in  a 
rightful  officer :  and  it  is  of  consequence  likewise  to  the  party  himself,  who  has  his 
private  right  bound  by  such  a  determination  as  is  made  upon  this  writ. 

It  was  objected,  that  if  error  will  lie  upon  the  award  of  the  peremptory  mandamus, 
it  may  as  well  lie  upon  the  first  writ,  and  then  the  delay  would  be  infinite.  But  I 
take  it  to  be  no  consequence,  that  if  it  lies  on  the  last,  it  must  lie  also  on  the  first ;  for 

1  look  upon  that  to  be  of  the  nature  of  an  interlocutory  judgment,  of  which  error  will 
not  lie,  but  the  party  must  stay  till  the  cause  is  closed. 

[541]  The  inconvenience  of  delay  may  be  avoided,  by  construing  this  writ  of  error 
to  be  no  supersedeas,  as  they  did  in  the  case  of  Strode  v.  Palmer,  Lill.  Entr.  248,  and 
in  many  other  instances,   which   might  be   put.     1    Mod.  285,   106.     1  Vent.  266. 

2  Lev.  120.     1  Sid.  184,  44. 

But  then  it  is  objected,  if  it  be  no  supersedeas,  to  what  purpose  should  you  bring 
it  1  Answer  to  have  him  turned  out  again,  if  the  judgment  be  reversed  :  that  reversal 
may  put  him  in  the  same  condition  as  when  he  brought  the  writ. 

2.  Taking  it  therefore  for  granted,  that  a  writ  of  error  will  lie,  I  shall  proceed  to 
shew  wherein  the  judgment  is  erroneous.  It  will  be  admitted,  that  if  the  original 
mandamus  ought  not  to  have  been  granted,  then  every  thing  done  upon  it  must  fall. 
A  mandamus  is  not  to  give  a  right,  but  only  a  capacity  of  asserting  it,  which  the  party 
cannot  do  till  he  has  a  legal  possession  ;  if  he  has  that,  it  is  all  the  writ  can  give  him, 
and  then  he  stands  in  no  need  of  any  writ.     In  this  case  it  appears,  the  party  was  in 
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possession  of  the  office,  which  gave  him  a  right  to  his  stall  and  voice,  and  he  might  as 
well  have  taken  the  writ  to  the  verger  or  the  sexton,  or  to  have  a  house,  or  his 
dividend ;  in  which  cases  he  having  such  a  right  as  will  enable  him  to  maintain  an 
action,  the  law  leaves  him  to  that.  Dr.  Sherlock's  case  is  widely  different,  for  there  the 
letters  patent  were  no  more  than  a  standing  nomination,  which  left  the  right  of 
admission  in  the  dean  and  chapter  as  it  was  before,  and  so  was  no  more  than  the 
common  case  upon  a  bare  nomination  or  election  ;  but  the  party  here  has  at  the  time 
of  suing  out  the  first  mandamus  all  that  which  Dr.  Sherlock  did  not  enjoy  till  the 
peremptory  mandamus  gave  it  him. 

Pengelly  Serjeant  contra.  That  the  mandamus  well  issued,  and  that  the  writ  of 
error  would  not  lie. 

As  to  the  mandamus,  it  appears  that  Dowgate  has  a  right  to  a  stall,  and  in  conse- 
quence of  that  he  must  have  a  remedy  to  come  at  it.  It  is  not  pretended,  that  a 
quare  impedit  will  lie,  nor  can  he  bring  an  assise,  he  having  the  office  already,  and 
that  for  which  he  is  contending,  being  only  a  particular  privilege  annexed  to  it.  He 
cannot  have  an  ejectment,  it  not  being  such  a  thing  whereof  the  sheriff  can  give 
possession  ;  nor  will  an  action  upon  the  case  answer  his  purpose,  because  in  that  he 
cannot  recover  his  stall,  but  only  damages  for  being  kept  out. 

[542]  As  therefore  he  can  have  none  of  these  remedies,  he  is  under  a  necessity  of 
praying  a  mandamus,  which  lies  for  him  on  behalf  of  the  Crown,  as  he  is  an  officer 
appointed  by  the  Royal  Charter. 

I  wonder  to  hear  it  said  we  are  already  in  possession  of  every  thing  the  writ  can 
give  us,  when  it  appears  by  the  writ  and  return,  that  though  we  are  archdeacon,  yet 
we  have  no  sort  of  possession  of  this  particular  franchise.  In  the  case  of  the  insignia 
the  officer  is  not  without  remedy,  if  a  mandamus  should  not  be  granted,  for  no  doubt 
he  may  maintain  an  action  of  trover ;  but  the  reason  you  do  not  put  him  to  that  is, 
because  damages  will  not  answer  the  purpose,  which  reason  holds  equally  in  our  case. 
1  Lev.  119,  a  mandamus  was  granted  for  such  a  privilege  as  this  annexed  to  an  office, 
for  that  was  to  give  an  alderman  his  precedency.  1  vent.  188.  2  Roll.  Rep.  482. 
Pal.  51.  It  is  no  objection,  that  this  office  is  of  a  spiritual  nature.  Sir  T.  Jones  199. 
F.  N.  B.  34,  D.  a  writ  to  induct  to  a  stall. 

2.  Whether  the  mandamus  was  well  granted  or  not,  will  be  immaterial  here, 
if  I  shew  that  no  writ  of  error  will  lie  upon  it.  It  can  be  of  no  consequence  or 
inconvenience  if  error  does  not  lie,  because  the  mandamus  neither  gives,  nor  concludes 
the  right.  Suppose  there  should  be  a  reversal,  who  can  pray  that  the  party  may  be 
put  out  again?  Error  will  not  lie  on  a  habeas  corpus.  8  Co.  127.  Nor  on  a  fine 
imposed  by  the  Court ;  and  yet  these  may  be  matters  of  great  consequence  to  the 
parties  :  here  is  no  body  else  contending  for  this  stall,  or  who  can  demand  a  restitution  ; 
and  if  it  had  ever  been  imagined  a  writ  of  error  would  lie,  we  must  have  met  with 
it  before  now. 

Wearg  replied.  The  reason  why  the  party  cannot  bring  a  quare  impedit  is,  because 
that  is  not  his  proper  remedy,  which  he  must  seek  by  action  upon  the  case.  A 
mandamus  will  not  lie  to  command  the  providing  necessaries  upon  a  visitation,  but 
the  party  must  sue  for  procurations.  In  the  case  of  precedence  the  alderman  could 
have  no  action,  and  therefore  the  mandamus  might  be  proper. 

Adjournatur ;  and  this  term  it  was  argued  ex  parte  defendentis  in  errore  on  the 
single  point  of  the  writ  of  error,  upon  which  only  the  Court  delivered  their  opinions. 

Chief  Justice.  This  cause  being  argued  ex  parte,  I  suppose  the  plaintiff  in  error 
gives  it  up.  Several  matters  have  been  stirred  in  the  case,  which  might  deserve 
consideration,  if  we  could  properly  come  at  them ;  but  as  we  are  all  of  opinion  that 
[543]  the  writ  of  error  does  not  lie,  it  is  not  necessary  to  enter  into  the  debate  of 
them.  A  writ  of  error  is  calculated  to  restore  the  party  to  somewhat  that  is  lost ;  the 
mandamus  gives  no  right,  not  even  a  right  of  possession  ;  so  that  if  the  judgment 
should  be  reversed,  still  the  same  right  would  subsist  in  him,  which  makes  the 
reversal  signify  nothing.  To  which  Powys  Justice  agreed.  Et  per  Eyre  Justice,  a 
writ  of  error  only  lies  on  what  is  properly  a  judgment,  which  this  is  not.  I  was 
indeed  inclined  to  think  it  a  judgment  from  the  entries  that  I  mentioned  formerly  ; 
but  upon  looking  further  into  it,  I  find  that  the  entries,  where  returns  have  been 
allowed,  do  not  warrant  that  opinion,  for  they  are  without  an  ideo  consideratum  est. 
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In  all  procedendo's  the  entry  is  with  an  ideo  consideratum  est,  and  yet  it  is  certain 
error  will  not  lie,  neither  will  it  on  the  return  of  a  rescue.  The  entry  in  the  case  of 
the  Aylesbury  men  is,  Super  quo  visis  et  per  Curiam  hicplenius  intellectis  omnibus  efc 
singulis  pnemissis,  pro  eo  quod  videtur  curife  hie  quod  causa  captionis  et  detentionis 
supranorainati  A.  B.  non  pertinet  ad  banc  cur',  ideo  remittitur,  without  an  ideo 
consideratum  est;  which  entry  was  made  on  great  consideration,  and  is  an  argument 
the  Judges  thought  that  not  to  be  a  case  relieveable  by  writ  of  error.  Et  per  Fortescue 
Justice,  entries  of  mandamus's  are  of  late  date ;  perhaps  in  Ireland  they  do  not  enter 
them  yet :  the  party  cannot  traverse  this  return,  and  why  then  should  he  bring  a  writ 
of  error?  There  would  be  no  end  of  proceedings,  if  all  sorts  of  officers  that  are  intitled 
to  a  mandamus  should  be  hung  up  by  writs  of  error.  Per  Curiam  :  The  writ  of  error 
must  be  quashed. 

Afterwards  a  writ  of  error  was  brought  in  Parliament,  and  the  judgment  of  B.  R. 
in  England  affirmed,  with  601.  costs. 

(1)1  Pender  v.  Herle,  3  Bro.  P.  C.  178,  S.  P.  in  Dom.  Proc.  upon  the  authority  of 
this  case  as  affirmed  there. 

(1)-  Vide  Powell  v.  Milhank,  1  Term  Eep.  399.  Rex  v.  Bishop  of  Chester,  ib.  396. 
Clarke  v.  The  Bishop  of  Sarum,  post,  1082. 

(2)  It  lies  also  for  the  delivery  of  corporation  books,  &c.  Rex  v.  Wildman, 
post,  817. 

(a)  11  Co.  93. 


[544]    Hilary  Term,  9  Georgii  Regis.     In  B.  R. 

Sir  John  Pratt,  Knt.,  Lord  Chief  Justice.  Sir  Littleton  Powys,  Knt,  Sir  Robert 
Eyre,  Knt.,  Sir  John  Fortescue  Aland,  Knt.,  Justices.  Sir  Robert  Raymond,  Kt., 
Attorney  General.     Sir  Philip  Yorke,  Knt.,  Solicitor  General. 

Between  the  Parishes  of  Burlescome  and  Sampford  Peverell. 

Executing  the  office  of  tithingman  gains  a  settlement. 

The  sessions  on  a  special  order  adjudge,  that  executing  the  office  of  tithingman 
would  not  gain  a  settlement.  Et  per  Curiam,  the  order  must  be  quashed,  for  this  is 
an  annual  office  in  the  parish  within  the  words  and  meaning  of  the  Act  of  Parliament. 


Between  the  Parishes  of  St.  Michael  in  Bath  and  Nunny 
IN  Com'  Somerset. 

Order  to  remove  a  married  woman  is  good  unless  it  appears  she  is  sent  from 
her  husband.     Vide  Burr.  S.  C.  815. 

Order  of  removal,  reciting  that  the  wife  of  B.  who  is  now  living,  and  C.  his  child, 
had  intruded,  &c.  and  were  likely,  &c.  and  that  the  place  of  settlement  of  the  wife  and 
child  was  in  St.  Michael,  they  are  therefore  removed  thither.  It  was  moved  to  quash 
the  order,  because  it  did  not  appear,  the  husband  was  at  the  time  of  the  removal  in 
the  parish  of  St.  Michael,  so  that  it  may  be  they  sent  the  wife  away  from  the  husband. 
Sed  [545]  per  Curiam,  we  cannot  intend  he  was  not ;  if  he  was  in  the  parish  from 
which  she  was  sent,  that  indeed  would  vitiate  the  order ;  but  as  neither  of  these  facts 
appear  against  the  order,  to  satisfy  us  that  it  is  bad,  we  are  not  to  presume  it  to  be 
so,  and  therefore  it  must  be  confirmed  (1). 

(1)  Vide  Rex  v.  Ironacton,  Burr.  S.  C.  153.  Rex  v.  Higher  Walton,  ib.  162,  and 
Rex  v.  Hincksworth,  Doug.  46,  and  Rex  v.  Leigh,  ib.  45. 
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HoDGKiNS  ET  Ux'  vers.  Corbet  et  Ux'. 

Words  tantamount  are  within  the  custom  of  London  (1). 

Northey  moved  for  a  prohibition  for  these  words  spoken  in  London,  "  You  are  a 
euekoldly  dog,  and  bid  the  bitch  your  wife  come  out ;  "  and  cited  Hil.  12  Ann.  Evans  v. 
Eorwood,  where  "She  is  with  child,"  spoken  of  a  single  woman,  was  held  tantamount 
to  calling  her  whore,  and  a  prohibition  went.  So  Pas.  1  Geo.  Wilhorn  v.  Coddy,  the 
wife  libelled  for  calling  her  husband  cuckold,  and  a  prohibition  was  granted.  Et  per 
Curiam,  formerly  it  was  held  that  words  tantamount  were  not  within  the  custom,  but 
the  later  resolutions  have  denied  that  case  in  Lutw.  1042.  And  Mich.  11  W.  3,  B.  R. 
Smith  V.  Olass,  the  words  spoken  in  London  were,  "  She  was  never  married,  and  what 
is  her  hopeful  son  ; "  and  by  the  opinion  of  the  whole  Court  there  was  a  prohibition. 
There  must  be  a  prohibition  in  this  case. 

(1)  Vicars  v.  IFmih,  ante,  471,  S.  P.  Lockey  v.  Dangerfield,  post,  1100.  Cook  v. 
Wingfield,  ante,  555.  Ferguson  v.  Cuthhert,  ante,  823.  Theyer  v.  Eastwick,  4  Burr.  2032, 
and  the  cases  collected.     6  Com.  Dig.  tit.  Prohibition  (6.  14),  131. 


Alcock  vers.  Carter. 

Under  what  circumstances  the  Court  will  allow  want  of  warrants  of  attorney 
to  be  assigned  on  a  writ  of  error  out  of  Ireland. 

Mr.  Atwood  moved  the  common  motion  to  set  aside  so  much  of  the  assignment  of 
errors  in  a  cause  out  of  Ireland,  as  related  to  the  want  of  a  warrant  of  attorney  ; 
which  was  opposed  by  Strange,  who  produced  an  affidavit  sworn  before  one  of  the 
Judges  in  Ireland  (1),  with  a  certificate  from  the  proper  officer,  that  there  was  no 
warrant  filed  ;  and  also  an  affidavit  of  the  agent  here,  that  he  received  both  from 
Ireland,  and  believed  them  to  be  authentick ;  and  insisted  that  it  now  appearing  they 
were  not  sham  errors  assigned  merely  for  delay,  the  reason  upon  which  the  common 
motion  is  made  failed.  Et  per  Curiam,  this  is  sufficient  to  satisfy  us  that  there  is 
some  foundation  for  our  sending  a  certiorari,  and  therefore  the  errors  must  stand. 
Strange  moved  for  time  till  the  next  term  to  return  a  certiorari,  which  was  granted 
accordingly. 

(1)  Affidavit  of  a  plaintiff  living  in  Ireland,  before  a  Commissioner  of  the  Common 
Pleas  there,  of  the  due  execution  of  a  warrant  of  attorney,  &c.  refused  to  be  read. 
Sibthorpe  v.  Adams,  Barnes  40. 

[546]     Payne  vers.  Fry. 

The  clerks  of  a  Prothonotary  of  C.  B.  are  not  intitled  to  privilege. 

The  defendant  pleaded  in  abatement,  that  he  was  one  of  the  clerks  of  Sir  G.  Cooke, 
Prothonotary  in  C.  B.  and  Squib  moved  to  set  it  aside.  Upon  a  rule  to  shew  cause, 
Strange  contra  produced  the  affidavit  annext  to  the  plea,  wherein  the  defendant  swore, 
that  he  served  his  clerkship  with  a  Common  Pleas  attorney,  and  that  he  had  for  many 
years  acted  as  an  attorney  or  solicitor,  and  followed  no  other  employment.  And  after 
consideration  the  Court  set  aside  the  plea,  being  all  of  opinion,  such  clerks  had  no 
privilege  at  all,  they  not  being  sworn  as  attornies  are,  nor  ever  acting  as  clerks  in  the 
prothonotary's  office.  And  that  it  was  not  sufficient  for  the  prothonotary  to  enter 
their  names  in  his  book.  As  to  such  clerks  as  were  actually  employed  under  him, 
for  so  long  as  they  continued  in  that  employment,  they  would  be  privileged,  but  no 
longer ;  as  in  the  case  of  a  Judge's  clerk  ;  and  an  old  rule  8  Car.  was  cited,  where 
they  were  restrained  from  practising  as  attornies. 
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DoMiNus  Rex  vers.  Gage. 

5  Ann.  c.  14.     Where  justices  have  power  to  convict  on  oath  of  one  witness,  they 
may  convict  on  the  confession  of  the  party  (2).     8  Mod.  63,  S.  C. 

The  defendant  was  convicted  on  5  Ann.  c.  14,  for  using  a  greyhound  in  killing 
four  hares,  per  quod  he  forfeited  201.(1), 

Reeve  excepted  to  the  conviction,  that  the  Act  of  Parliament  had  only  given  the 
justices  jurisdiction  to  convict  upon  the  oath  of  one  or  more  credible  witnesses, 
whereas  this  was  upon  his  own  confession,  which  he  insisted  the  justices  had  no  power 
to  take ;  and  it  follows  in  the  Act,  that  the  person  so  convicted  shall  forfeit,  which 
word  so  is  relative  to  the  former  method  by  oath  of  one  or  more  credible  witnesses  : 
and  he  put  the  common  case  upon  the  removal  of  a  poor  person,  which  must  be  upon 
complaint  of  the  churchwardens  or  overseers,  the  justices  having  jurisdiction  only  in 
that  manner. 

Sed  per  Curiam,  (proeter  Eyre  J.)  the  conviction  must  be  confirmed.  The  intent 
of  mentioning  the  oath  of  one  witness  was  only  to  direct  the  justices,  that  they  should 
not  convict  on  less  evidence  :  suppose  the  confession  had  not  been  before  the  justices, 
but  before  two  witnesses  who  had  sworn  it;  that  would  be  convicting  him  on  the 
oaths  of  witnesses,  and  yet  the  evidence  would  not  be  so  strong  as  this.  By  the  civil 
law  confession  is  esteemed  the  highest  evidence,  and  in  some  cases,  though  there  are 
one  hundred  witnesses,  the  party  is  tortured  to  confess.  Here  the  justices  had  a 
better  evidence  than  the  oath  of  any  single  witness,  [547]  and  it  is  a  monstrous  thing 
to  say  that  a  better  sort  of  evidence  shall  not  do. 

Eyre  J.  contra,  thought  there  was  no  occasion  to  carry  this  Act  of  Parliament 
so  far,  the  22  &  23  Car.  2,  c.  26,  giving  power  to  convict  for  this  oflence  upon  confes- 
sion, with  a  different  penalty,  and  that  it  ought  to  have  been  a  conviction  upon  that 
statute.     The  conviction  was  confirmed. 

(2)  It  seems  that  the  defendant  cannot  be  convicted  in  more  than  one  penalty  of 
51.  in  one  day,  since  whether  he  kills  one  or  ten  hares  during  that  period,  it  constitutes 
but  one  offence.     Per  Lord  Mansfield,  Crepps  v.  Durden,  Cowp.  646. 

(1)  Vide  Eex  v.  Little,  1  Burr.  609.     Hex  v.  Hall,  1  Term  Rep.  320. 


DoMiNus  Rex  vers.  Sarah  Salisbury. 

Practice. 

She  was  committed  to  Newgate,  for  stabbing  a  gentleman  with  a  knife,  so  that 
his  life  was  despaired  of ;  and  having  obtained  a  habeas  corpus  out  of  the  King's 
Bench,  the  day  before  she  was  to  be  brought  up  she  moved,  that  a  physician  and 
surgeon  of  her  own  nominating  might  be  permitted  to  be  present  at  the  dressing  the 
gentleman's  wound,  so  as  to  be  able  to  satisfy  the  Court  that  he  was  out  of  danger  in 
order  that  they  might  bail  her.  Sed  per  Curiam,  there  never  was  a  motion  of  this 
nature,  especially  so  early  as  this  is  ;  the  course  is,  for  the  friends  of  the  party  injured 
to  lay  his  condition  before  the  Court  when  they  oppose  the  bailing :  if  they  do  not 
do  it,  then  we  may  order  such  an  attendance  for  our  own  satisfaction  ;  but  at  the 
present  the  defendant  has  no  right  to  demand  it. 

DoMiNUs  Rex  vers.  Harvey  et  Al'. 

The  Court  will  not  grant  information  where  the  only  acting  is  voting  for 
Parliament  men.     5  Term  Rep.  85. 

Upon  a  motion  for  an  information  against  the  defendants,  to  shew  by  what 
authority  they  acted  as  burgesses,  having  never  been  admitted  ;  the  only  act  alleged 
■was,  their  voting  for  Parliament  men  at  the  last  election.  The  defendants  by 
affidavits  shewed  they  were  inhabitants  of  the  borough,  and  that  as  such  they  had 
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a  right  to  vote,  though  they  were  no  burgesses ;  but  did  not  deny  their  voting  as 
if  they  were  burgesses.  Per  Curiam,  since  they  had  a  right  to  vote,  we  will  not 
inquire  into  that  question,  which  is  more  properly  determinable  in  the  House  of 
Commons.     The  rule  was  discharged. 

Mr.  Dottin's  Case. 

In  what  cases  the  Court  will  order  an  attorney  to  deliver  deeds.     Post,  621. 

Hacket  agreed  to  assign  a  lease  to  Sutton,  who  sent  for  Dottin  an  attorney  to 
take  the  deeds  and  peruse  them.  Dottin  drew  an  assignment,  and  then  Sutton  paid 
him  for  it  and  took  back  the  deeds.  And  now  Hacket  moved  for  a  rule  on  [548] 
Dottin,  to  deliver  him  the  deeds.  But  upon  laying  the  case  before  the  Court,  they 
would  make  no  rule  upon  the  attorney,  it  appearing  to  be  a  fair  transaction  in 
delivering  back  the  deeds  to  his  own  client. 


Lord  Coningsby's  Case. 

[Referred  to,  Mayw  of  London  v.  Cox,  1867,  L.  R.  2  H.  L.  261.] 

No  new  ejectment  to  be  brought  till  costs  paid  of  the  first. 

He  brought  an  ejectment,  and  had  a  rule  for  a  trial  at  Bar ;  but  it  being  upon  the 
demise  of  a  wrong  person,  he  delivered  new  ejectments,  and  coming  again  for  a  trial 
at  Bar,  the  Court  would  not  grant  it,  but  upon  payment  of  costs  of  the  former  eject- 
ment (1). 

(1)  Vide  Preston  v.  Lingen,  ante,  479.  Holmes  v.  Brown,  Doug.  437.  Bex  v.  Armry, 
1  Term  Rep.  363,  as  to  the  grounds  for,  and  terms  upon  which  a  trial  at  Bar  will  be 
granted.  Vide  Short  v.  King,  post,  681,  as  to  where  proceedings  shall  be  stay'd  in 
a  second  ejectment,  until  the  costs  of  the  first  are  paid. 

James  vers.  Hatfeild. 

At  Guildhall  coram  King  C.J. 

What  the  guardian  said  admitted  as  evidence  against  the  infant. 

An  infant  brought  an  action  of  assault,  and  declared  per  guardianum.  And  to 
prove  that  his  witness  was  the  promoter  of  the  cause  and  at  the  expence  of  it,  the 
Chief  Justice  allowed  the  defendant  to  give  the  guardian's  declaration  to  that  purpose 
in  evidence,  he  being  a  person  liable  to  costs. 


[549]    Easter  Term,  9  Georgii  Regis.     In  B.  R. 

Sir  John  Pratt,  Knt.,  Lord  Chief  Justice.  Sir  Littleton  Powys,  Knt.,  Sir  Robert 
Eyre,  Knt.,  Sir  John  Fortescue  Aland,  Knt.,  Justices.  Sir  Robert  Raymond,  Knt., 
Attorney  General.     Sir  Philip  Yorke,  Knt.,  Solicitor  General. 

Bailee  vers.  Vivash. 

Amends  not  pleadable  to  a  voluntary  trespass.     5  Com.  Dig.  Pleader 

(3  M.  36),  808. 

In  trespass  for  taking  away  goods  the  defendant  pleaded  tender  of  amends,  and 
on  demurrer  judgment  was  given  for  the  plaintiff:  the  21  Jac.  1,  c.  16,  giving  such 
plea  only  in  the  case  of  an  involuntary  trespass  with  a  disclaimer,  and  so  is  2  Roll. 
Abr.  570. 
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DoMlNus  Rex  vers.  Wells. 

Indictment  removed  from  Old  Bailey. 

The  Court  granted  a  certiorari  for  the  defendant  to  the  Old  Bailey  to  remove  an 
indictment  for  forgery  ;  the  defendant  appearing  to  be  a  man  of  good  repute,  and  the 
prosecution  upon  slight  grounds  (1). 

(1)  Vide  Rex  v.  Morgan,  post,  1049,  ace.  Rex  v.  Pwsey,  post,  717,  where  it  was 
refused,  and  Rex  v.  Elford,  post,  877,  and  that  it  will  only  be  granted  on  the  applica- 
tion of  a  defendant  upon  special  circumstances.  Rex  v.  Gunston,  post,  583.  Rex  v. 
Webb,  post,  1068.  Et  vide  Rex  v.  Bedland,  post,  1202.  Rex  v.  Dutchess  of  Kingston, 
Cowp.  283.  2  Hawk.  P.  C.  eh.  27,  sect.  26,  27,  &  28.  2  Cora.  Dig.  Certiorari 
(A.  1),  185,  (D.)  193. 

[550]    Macdonnel  vers.  Welder. 

Hil.  9  Geo.  Rot.  273. 

An  entry  before  the  commencement  of  the  lease  will  not  avoid  the  payment  of  the 
rent  reserved.     8  Mod.  54,  S.  C. 

In  replevin  the  defendant  avows  for  rent  under  a  lease  dated  24  June ;  habendum 
a  praed'  24  die  Junii,  &c.  virtute  cujus  the  plaintiflf  entered  the  said  24th  of  June. 

On  demurrer  in  C  B.  it  was  objected,  that  the  plaintiflf  was  a  disseisor  by  entering 
the  24th,  when  the  lease  was  not  to  commence  till  the  next  day,  and  consequently  the 
possession  was  not  under  the  lease,  but  by  virtue  of  a  tortious  fee. 

But  after  consideration,  judgment  was  given  for  the  avowant;  the  Court  being  of 
opinion,  there  was  a  great  difference  between  this  case,  and  an  ejectment,  where  the 
plaintiff  who  claims  a  term  does  at  the  same  time  shew  he  has  gained  a  tortious  fee  ; 
whereas  here  be  the  entry  tortious  or  not,  it  cantiot  discharge  the  contract  for  pay- 
ment of  the  rent.  Cro.  El.  169.  2  Leon.  99.  1  Roll.  Abr.  6-5.  The  judgment  of 
C.  B.  was  affirmed. 

Hollister  vers.  CoULSON. 

A  latitat  prevents  the  Statute  of  Limitations.     1  Sid.  53,  60.     Sty.  156. 
L.  Raym.  1441.     Post,  736. 

The  defendant  pleaded  non  assumpsit  infra  sex  annos  ;  the  plaintiff  replied  a 
latitat ;  and  the  Court  on  demurrer  held  it  well  enough,  without  shewing  a  bill  of 
Middlesex.     Judicium  pro  quer'. 


Haward  and  the  Bank  of  England. 

In  what  time  a  goldsmith's  bill  must  be  tendered. 

The  plaintiff,  who  kept  cash  with  the  Bank,  on  Saturday  left  a  note  for  501.  on 
Cox  and  Cleeve  :  on  Monday  they  gave  it  to  the  runner,  who  left  it  at  the  shop 
in  the  morning,  where  they  cancelled  the  note  ;  but  when  he  called  in  the  after- 
noon for  the  money  according  to  his  usual  practice,  he  found  the  bankers  had  stopt 
payment ;  whereupon  he  took  a  new  note  of  the  same  tenor  and  date.  And  King  C.J. 
directed  the  jury,  that  it  would  be  dangerous  to  suffer  persons  to  deal  with  notes 
in  this  manner,  and  said  the  Common  Pleas  was  of  that  opinion  in  the  like  case. 
But  however  he  directed  they  should  only  find  the  value  of  the  note  when  cancelled, 
upon  which  the  jury  found  251.  the  goldsmiths  having  paid  10s.  in  the  pound  (1). 

(1)  Turner  et  AV  v.  Mead,  ante,  416.     Contra,  and  see  the  cases  there  cited. 
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[551]    Thompson  vers.  Berry.     In  C.  B. 

Where  no  more  costs  than  damages.     Gilb.  Rep.  Eq.  197.     Ante,  193,  534. 

Trespass  for  breaking  his  close  and  chasing  his  bull.  Verdict  for  the  plaintiff 
and  Is.  damages.  And  the  question  was,  if  he  should  have  any  more  costs  than 
damages ;  and  held  by  the  Court  that  he  should  have  his  costs,  because  the  22  & 
23  Car.  2,  c.  9,  extends  only  to  such  actions  of  trespass  where  the  freehold  may 
probably  come  in  question.  Vide  Raym.  487.  3  Mod.  39.  And  how  could  the 
freehold  come  in  question  upon  chasing  of  a  bull  ? 

Rawbone  vers.  Hickman. 

Jeofail. 

It  was  moved  in  arrest  of  judgment,  that  the  record  was,  et  praed'  querens 
(instead  of  def.)  similiter,  so  no  issue  joined  :  but  the  Court  held  it  was  aided. 
Cro.  El.  435,  904.  And  Mich.  5  Geo.  2,  on  the  authority  of  this  case  the  Court 
would  hear  no  argument  on  the  like  objection  (1). 

(1)  Abrahat  v.  Bunii,  Com.  Rep.  250.  Blacklock  v.  Mariner,  ib.  557,  and  see 
1  Com.  Dig.  title  Amendment  (K.  2),  (L.  2),  (M.)  Pleader  (E.  39). 


[552]    Trinity  Term,  9  Georgii  Regis.    In  B.  R. 

Sir  John  Pratt,  Knt.,  Lord  Chief  Justice.  Sir  Littleton  Powys,  Knt.,  Sir  Robert 
Eyre,  Knt.,  Sir  John  F'ortescue  Aland,  Knt.,  Justices.  Sir  Robert  Raymond,  Knt., 
Attorney  General.     Sir  Philip  Yorke,  Knt.,  Solicitor  General. 

Anonymous. 

Mandamus  to  commit  administration.     1  Sid.  281,  372.     1  Lev.  187.     Sti.  7,  8. 

Strange  moved  for  a  mandamus  to  the  oflScial  of  the  Bishop  of  Gloucester,  to 
commit  administration  to  the  widow  of  an  intestate.  Sed  per  Curiam,  that  will  be 
to  deprive  the  Ordinary  of  his  election,  in  granting  it  to  her,  or  the  next  of  kin  ; 
therefore  take  your  mandamus  generally,  to  grant  administration  of  the  goods  of  the 
intestate  (1). 

(1)  But  a  mandamus  will  lie  to  grant  it  to  the  next  of  kin,  the  widow  being  dead. 
Rex  v.  Doctor  Hay,  1  Black.  648.     Et  vide  Lovegrove  v.  Bethell,  ib.  668. 

DoMiNUS  Rex  vers.  Hotch. 
Indictment  on  5  Eliz. 

Mr.  Eyre  moved  to  quash  an  indictment  on  5  Eliz.  c.  4,  where  it  was  averred  to 
be  a  trade  used  at  that  time  in  Great  Britain,  instead  of  England  ;  and  after  a  rule 
to  shew  cause  it  was  made  absolute  without  opposition  (1). 

Trin.  13  Geo.  Rex  v.  Parish,  another  quashed  on  the  authority  of  this  case. 

(1)  Rex  V.  Lister,  post,  788,  S.  P. 

[553]    DoMiNUS  Rex  vers.  Athoe  Senior'  et  Junior'. 

Murders  and  felonies  in  any  part  of  Wales  may  be  tried  in  the  next  English 
county  (1).     8  Mod.  135,  S.  C.  more  at  large. 

The  defendants  were  convicted  at  Hereford  Assizes  for  a  murder  committed  in 
Pembrokeshire,   which  is  an  ancient  Welch  county,  and  no  part  of  the  lordships 
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marches  in  Wales ;  and  at  the  assizes  they  moved  in  arrest  of  judgment,  that  the 
26  H.  8,  c.  6,  did  not  extend  to  all  the  principality  of  Wales,  but  only  to  the  lord- 
ships marches,  where  the  inconvenience  only  was  recited  to  be  :  Mr.  Justice  Fortescue, 
before  whom  they  were  tried,  thinking  it  proper,  a  point  of  so  great  consequence  should 
be  solemnly  determined,  ordered  a  certiorari  and  habeas  corpus  to  be  brought,  by 
virtue  of  which  the  defendants  and  the  conviction  were  both  brought  before  the 
Court  of  B.  li.  And  after  hearing  of  counsel  on  both  sides,  and  consideration  of 
the  several  statutes  of  26  H.  8,  c.  4.  2  H.  8,  c.  6,  and  34  &  35  H.  8,  c.  26,  the 
whole  Court  were  unanimously  of  opinion,  that  the  Judges  of  Assize  in  the  next 
adjacent  English  county  had  a  concurrent  jurisdiction  throughout  all  Wales  with 
the  Justices  of  the  Grand  Sessions;  and  consequently  the  defendants  were  well  tried 
at  Hereford.  The  defendants  thereupon  received  sentence  of  death,  and  being  in 
the  custody  of  the  marshal  were  executed  at  the  watering  place  by  Kent-Street, 
being  the  usual  place  of  execution  for  his  prisoners. 

(1)  1  Hawk.  P.  C.  ch.  31,  sect.  14,  p.  141.  2  Hawk.  P.  C.  ch.  25,  sect.  41,  42, 
p.  315.  lb.  ch.  40,  sect.  5,  p.  370.  1  H.  H.  P.  C.  157,  and  Chester  is  not  to  be  taken 
as  an  English  county  under  this  statute.    Parry  v.  Roberts,  1  Hawk.  6  ed.  220,  note. 


Lilly  vers.  Hedges. 

Where  the  covenant  is  joint  and  several,  in  an  action  against  one  only,  the  breach 
may  be  assigned  in  the  neglect  of  both.     8  Mod.  166,  S.  C. 

The  plaintiff  brings  an  action  against  Hedges  only,  on  a  covenant  entered  into 
by  him  and  Griffin,  that  they  and  each  of  them  will  account  for  all  rents  that  they 
or  either  of  them  shall  receive  of  the  plaintiff's  estate  ;  and  assigns  the  breach,  that 
licet  Hedges  and  Griffin  received  70001.  yet  they  nor  either  of  them  ever  accounted. 

After  verdict  for  the  plaintiff,  Wearg  moved  in  arrest  of  judgment,  that  though 
the  plaintiff  had  an  election  to  bring  either  a  joint  or  separate  action  ;  yet  this  was 
neither  joint  nor  several,  being  against  one  only  for  the  neglect  of  both.  Sed  per 
Curiam,  the  action  is  well  brought,  perhaps  the  other  never  sealed  the  deed,  and  it 
is  no  new  thing  for  one  man  to  covenant  for  the  act  of  another.  The  plaintiff  must 
have  judgment. 


[554]    Between  the  Parishes  of  Allhallows  on  the  Wall  and 
St.  Olave  in  Surrey. 

A.  is  bound   to  B.   but  serves  C.    his  settlement  is  in  C.'s  parish.     8  Mod.    168. 
1  Sess.  Ca.  p.  275,  No.  215.     Ca.  of  Sett,  and  Rem.  p.  114,  No.  153,  S.  C. 

Upon  a  special  order  of  sessions  the  case  was  stated,  that  an  apprentice  was  bound 
to  A.  in  one  parish,  but  by  agreement  served  B.  in  another  parish,  and  the  sessions 
settle  him  with  B. 

Et  per  Curiam,  the  order  must  be  confirmed.  This  is  exactly  the  case  that  was 
in  this  Court,  Mich.  3  Geo.  between  The  parishes  of  Holy  Trinity  and  Shoreditch,  where 
Ferrer  was  bound  to  Truby  with  intent  to  serve  Green  (as  he  did) ;  and  the  Court 
upon  a  special  resolution  adjudged  the  settlement  to  be  with  Green.     Ante,  10. 


Grumble  vers.  Bodilly. 

Where  there  is  judgment  pro  def.  in  ejectment,  costs  shall  be  paid  before  a  new 
one  brought.     8  Mod.  225,  S.  C. 

There  was  a  verdict  for  the  defendant  in  ejectment,  and  the  plaintiff  brought  a 
writ  of  error,  and  a  new  ejectment.  And  it  was  moved  to  stay  the  proceedings  in  the 
second  ejectment,  till  the  costs  of  the  first  were  paid.     Salk.  255,  258.     Et  per  Curiam, 
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unless  the  plaintifif  can  satisfy  us,  that  the  writ  of  error  is  brought  with  some  other 
view  than  to  keep  off  the  payment  of  costs,  we  will  not  suffer  the  plaintiff  to  proceed 
in  his  new  ejectment.  And  he  not  shewing  any  thing  else,  the  proceedings  were 
stayed,  unless  costs  paid  in  a  fortnight. 

WooLLEY  vers.  Briscoe. 
Surplusage.     8  Mod.  173,  S.  C.  but  differently  stated. 

In  a  stock  cause  the  defendant  pleaded  that  the  contract  was  not  registered  before 
the  first  of  November  1720,  secundum  formam  statuti  in  hujusmodi  casu  editi  et 
provisi.  The  plaintiff  replies,  that  it  was  registered  secundum  formam  statuti ;  upon 
which  they  are  at  issue,  and  it  is  found  for  the  plaintiff. 

It  was  moved  in  arrest  of  judgment,  that  this  was  an  immaterial  issue,  because  the 
Act  of  Parliament  does  not  require  such  registry  till  the  first  of  November  1721,  and 
then  the  plea  being  only  to  the  first  of  November  1720,  upon  which  the  issue  is 
joined,  the  jury  could  not  find  it  to  be  registered  according  to  the  directions  of  the 
statute. 

Sed  per  Curiam,  the  time  was  impertinently  mentioned  in  the  plea ;  the  issue  is 
joined  upon  that  part  which  is  only  material,  [555]  viz.  the  registry  secundum 
formam  statuti,  and  therefore  the  rest  must  be  rejected  as  surplusage.  If  not,  then 
the  replication  is  ill,  and  so  is  the  plea,  and  then  the  declaration  must  stand,  and  the 
plaintiff  have  judgment  (1). 

(1)  Res.  ace.  Woodward  v.  Robiiison,  ante,  303.     Boyce  v.  IVhitaker,  Doug.  94,  S.  P. 

DoMiNUS  Rex  vers.  Ford. 
Conviction  for  keeping  an  alehouse.     8  Mod.  174.     1  Sess.  Ca.  p.  264.     No.  208,  S.  C. 

Conviction  on  3  Car.  1,  c.  3,  for  keeping  an  alehouse  without  licence:  and 
Fortescue  objected,  that  in  the  Act  there  is  a  proviso  to  exempt  persons  who  have 
been  punished  by  the  former  law  of  5  &  6  E.  6,  c.  25,  and  therefore  it  should  have 
been  said  he  had  not  been  proceeded  against  upon  that  Act. 

Sed  per  Curiam,  that  coming  in  by  way  of  proviso,  he  should  have  insisted  on  it 
in  his  defence  (1) ;  it  appears  he  was  asked  what  he  had  to  say,  and  therefore  we  may 
reasonably  presume  he  had  no  such  defence  to  make.     The  conviction  was  confirmed. 

(1)  Vide  Rex  v.  Bryan,  post,  1101,  S.  P.  So  also  where  a  subsequent  statute 
makes  an  exception  to  a  former  one.     In  Rex  v.  Hall,  1  Term  Rep.  322. 

DoMiNUS  Rex  vers.  Robbison  Major'  de  Helstoun. 

Mandamus  to  proceed  to  election  where  a  clause  for  holding  over. 
See  Stat.  11  G.  1,  c.  4. 

Serjeant  Pengelly  moved  for  a  mandamus  to  him,  to  proceed  to  an  election  of  a 
new  mayor  upon  the  next  charter  day  ;  it  appearing  by  affidavit,  that  under  a  clause 
for  holding  over  he  had  been  in  possession  four  years  ;  and  it  being  doubtful  whether, 
where  there  is  a  charter  day,  there  can  be  an  election  at  any  subsequent  day,  the 
Court  granted  the  mandamus. 

Cook  vers.  Wingfield. 

Strumpet  tantamount  to  whore. (1)     Fort.  347,  S.  C. 

The  word  strumpet  was  held  to  be  within  the  custom  of  London  ;  but  the  defen- 
dant not  coming  for  a  prohibition  till  after  sentence,  the  Court  denied  a  prohibition 
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on  the  authority  of  Argyle  v.  Ilunt,  though  it  appeared  on  the  libel  to  be  spoken  in 
London  (2). 

(1)  Fa-f/umi  V.  Cuthhert,  post,  823,  S.  P. 

(2)  Ante,  188,  and  the  cases  cited  in  the  note,  in  addition  to  which  see  Darby  v. 
Cozens,  1  Term  Rep.  552,  and  Ladbroke  v.  Cricket,  2  Term  Rep.  649. 

DoMiNUS  Rex  vers.  Inhabitantes  de  Little  Dean. 

The  Court  will  presume  a  lease  to  be  by  deed. 

It  was  stated,  that  a  man  took  a  lease  for  seven  years,  and  objected  that  it  might 
be  only  by  parol,  and  then  it  is  void  for  the  whole,  and  there  can  be  no  settlement. 
Sed  per  Curiam,  then  it  should  have  been  stated  to  be  by  parol ;  we  must  take  it  to 
be  by  deed,  otherwise  it  is  no  lease  at  all.     Order  confirmed  (1). 

(1)  Qu.  Whether  he  would  not  have  gained  a  settlement  by  a  residence  of  40  days 
as  tenant  at  will.     Vide  Cranley  v.  St.  Mary  Guildford,  ante,  502. 

[556]    Gray  vers.  Mendez. 

Mich.  9  Geo.  Rot.  346. 

The  Statute  of  Limitations  runs  notwithstanding  a  bankruptcy. 

Case  by  the  assignee  of  the  commissioners  of  bankruptcy,  the  defendant  pleads 
non  assumpsit  infra  sex  annos,  to  which  the  plaintiff  replies  the  bankruptcy,  and 
assignment,  and  that  the  cause  of  action  arose  within  the  six  years,  before  the 
assignment. 

On  demurrer  the  Court  held  the  replication  to  be  ill,  because  when  the  six  years 
were  once  begun,  the  statute  runs  over  all  mesne  acts,  such  as  coverture,  and  infancy, 
in  the  case  of  a  fine.  1  Lev.  31  (1).  And  it  would  be  to  defeat  the  statute,  as  to  all 
simple  contracts,  if  an  assignment  at  the  end  of  five  years  and  an  half  was  to  set  all  at 
large  again  (2).     Judicium  pro  defendente. 

(1)  Doe  ex  dem.  Griggs  ei  AV  v.  Thane,  M.  28  Geo.  3.  4  Term  Rep.  306,  note. 
Doe  dem.  Duroure  v.  Jones,  ib.  300. 

(2)  Ashbrooke  v.  Manhy,  Comb.  70,  but  no  decision.  In  South  Sea  Company  v. 
Wymondsell,  3  P.  Wms.  143,  S.  P. 

HoRSPOOLE  vers.  Harrison. 

A  trader  may  be  sued  by  his  degree,  and  the  writ  shall  not  abate  unless  he 

pleads  another  degree. 

In  an  action  by  original  against  the  defendant  as  of  such  a  place  yeoman,  he 
pleaded  in  abatement,  that  he  was  a  lime  merchant,  and  not  a  yeoman  :  and  on 
demurrer  the  Court  held  it  an  ill  plea,  and  nwarded  a  respondes  ouster,  upon  this 
ground,  that  every  man,  be  he  a  trader  or  not  a  trader,  has  a  degree  by  which  he  may 
be  denoted  ;  and  having  a  degree,  (if  he  has  a  trade  likewise)  it  is  in  the  election  of 
the  plaintiff  to  sue  him  by  one  or  the  other;  and  if  he  sues  him  by  his  degree,  it  is 
not  enough  for  the  defendant  to  say  he  is  of  such  a  trade,  because  he  does  not  give 
the  plaintiff  a  better  writ  (1).  In  this  case  therefore  the  defendant  should  have  shewn 
himself  to  be  of  a  degree  higher  than  a  yeoman,  and  that  would  have  abated  the 
plaintiff's  writ,  and  have  given  him  a  better  (2).  This  was  ruled  upon  the  authority 
of  a  former  case  (3),  where  a  man  was  sued  as  yeoman,  and  he  pleaded  he  was  a 
homer,  and  the  Court  awarded  a  respondes  ouster. 

(1)  2  Ld.  Raym.  1178.     3  Black.  Com.  302,  ace. 

(2)  Smith  V.  Mason,  post,  816.  R.  ace.  Robinson  v.  Mead,  in  C.  B.  Com.  Rep.  371, 
and  28  H.  6,  2  b.  there  cited  contra. 

(3)  Mason  v.  Russell,  East,  8  Geo.  1.     Vide  2  Lord  Raym.  1541. 
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[557]    Jones  vers.  Pearle. 

Pas.  9  Geo.  Eot.  21. 

Innkeeper  cannot  sell  the  guest's  horse  for  keeping,  except  in  London. 
Lien  once  parted  with  is  gone  for  ever. 

In  trover  for  three  horses,  the  defendant  pleaded,  that  he  kept  a  publick  inn  at 
Glastenbury,  and  that  the  plaintiff  was  a  carrier  and  used  to  set  up  his  horses  there, 
and  361.  being  due  to  him  for  the  keeping  the  horses,  which  was  more  than  they 
were  worth,  he  detained  and  sold  them,  prout  ei  bene  licuit :  and  on  demurrer  judg- 
ment was  given  for  the  plaintiff,  an  innkeeper  having  no  power  to  sell  horses,  except 
within  the  City  of  London.  2  Roll.  Abr.  85.  1  Vent.  71.  Mo.  876.  Yel.  67. 
And  besides,  when  the  horses  had  been  once  out,  the  power  of  detaining  them  for 
what  was  due  before  did  not  subsist  at  their  coming  in  again  (1). 

(1)  In  Wilkins  v.  Carmichael,  Doug.  10-5.     Co.  Bank.  Laws  516,  3  ed. 


AcHESON  vers.  Fountain. 
[See  Goodivin  v.  Robarts,  1875-76,  L.  R.  10  Ex.  357  ;  1  App.  Cas.  476.] 

Mich.  9  Geo.  Rot.  363. 
The  order  of  an  indorsee  may  sue  on  a  general  indorsement  to  him  only. 

Upon  a  case  made  at  Nisi  Prius  coram  Pratt  C.J.  it  appeared  that  the  plaintiff  had 
declared  on  an  indorsement  made  by  Williaiu  Abercrombie,  whereby  he  appointed  the 
payment  to  be  to  Louisa  Acheson,  or  order,  and  upon  producing  the  bill  in  evidence 
it  appeared  to  be  payable  to  Abercrombie,  or  order  ;  but  the  indorsement  was  only 
in  these  words,  "  Pray  pay  the  contents  to  Louisa  Acheson  ; "  and  therefore  it  was 
objected,  that  the  indorsement  not  being  to  order  did  not  agree  with  the  plaintiflfs 
declaration. 

But  upon  consideration  the  whole  Court  were  of  opinion,  it  was  well  enough,  that 
being  the  legal  import  of  the  indorsement,  and  that  the  plaintiff  might  upon  this  have 
indorsed  it  over  to  another,  which  would  be  the  proper  order  of  the  first  indorsor(l). 
Judicium  pro  querente. 

(1)  Mm-e  V.  Manning,  Com.  Rep.  311.  Edie  v.  East  India  Company,  2  Burr.  1216. 
1  Black.  Rep.  295.     Anon.  B.  L.  N.  P.  275,  S.  P. 


The  King  against  The  Chancellor,  Masters  and  Scholars  of  the 
University  of  Cambridge. 

[Referred  to,  Bonaker  v.  Evans,  1850,  16  Q.  B.  171 ;  Marquis  of  Abergavenny  v. 
Bishop  of  Llandaff,  1888,  20  Q.  B.  D.  472.] 

Ld.  Raym.  1334.  8  Mod.  148.  Fort.  202,  S.  C.  A  mandamus  lies  to  an  university 
to  restore  to  academical  degrees,  where  it  is  not  returned  that  there  is  a  visitor. 
Where  the  return  alledges  a  suspension  or  degradation  of  the  party,  and  does  not 
state  that  he  was  summoned  to  attend  the  proceedings,  or  made  any  defence  thereto, 
it  is  ill.  Qu.  Whether  a  man  can  be  deprived  for  contemptuous  words  spoken  of 
the  court  to  its  officer?  Or  whether  the  court  of  congregation|  can  deprive  for  a 
contempt  to  that  of  the  vice-chancellor?  If  it  states  that  A.  exhibited  quosdam 
depositiones,  it  implies  that  they  were  upon  oath. 

Mandamus  to  restore  Richard  Bentley  to  his  academical  degrees  of  Batchelor  of 
Arts  and  Batchelor  and  Doctor  of  Divinity. 
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To  this  they  return,  that  the  University  of  Cambridge  is  an  ancient  university, 
and  a  corporation  by  prescription,  consisting  of  a  chancellor,  masters  and  scholars,  who 
time  out  of  mind  have  had  the  government  and  correction  of  the  members,  and  for 
the  encouragement  of  learning  have  conferred  degrees,  and  for  reasonable  causes  have 
used  to  deprive.  That  time  out  of  mind  there  has  been  a  court  held  before  the 
chancellor  or  vice-chancelloi'  for  the  determining  of  all  civil  causes  where  one  of  the 
parties  was  a  member  of  the  university.  And  that  Queen  Elizabeth  by  letters  patent 
26  April  3d  year  of  her  reign,  granted  them  conusance  of  pleas,  and  to  be  a  court  of 
record,  and  several  other  clauses  of  the  charter  are  set  out,  upon  which  no  question 
arising,  they  may  be  omitted.  That  by  13  Eliz.  this  and  all  other  charters  of  the  uni- 
[558]-versity  were  confirmed  by  Act  of  Parliament.  That  at  a  court  held  23  September 
1718,  according  to  the  usage  of  the  university,  before  Thomas  Gooch,  D.D.  the  then 
vice-chancellor,  one  Conyers  Middleton,  D.D.  a  member  of  the  university,  levied  a 
plaint  in  debt  for  41.  6s.  against  the  said  Richard  Bentley,  and  prayed  process  against 
him.  That  thereupon  according  to  the  custom  of  the  university  a  process  issued  to 
Edward  Clark  the  beadle,  to  compel  the  said  Bentley  to  appear  at  the  next  court. 
That  before  the  return  the  beadle  waited  upon  Bentley  at  his  lodgings  within  the  juris- 
diction, and  shewed  him  the  process,  and  served  him  with  it :  and  upon  discourse 
between  them  concerning  the  process  and  the  vice-chancellor,  Bentley  contemptuously 
said,  the  process  was  illegal  and  unstatutable,  and  that  he  would  not  obey  it ;  that  he 
took  the  process  out  of  the  hands  of  the  beadle,  saying  the  vice-chancellor  was  not 
his  judge,  et  quod  praed'  procancellarius  stult6  egit.  That  at  the  next  court  held 
3  October  1718,  Middleton  appeared,  and  declared  in  debt  for  41.  6s.  and  the  register 
of  the  court  exhibited  a  deposition  of  the  beadle  touching  the  contempt,  which  being 
read,  the  said  Richard  Bentley  according  to  the  usage  of  the  university  was  suspended 
ab  omni  gradu  suscepto.  That  time  out  of  mind  there  has  been  a  custom  for  the 
chancellor  or  vice-chancellor  to  summon  a  congregation,  consisting  of  such  and  such 
particular  members,  who  are  specified  in  the  return,  who  have  used  to  examine  and 
determine  all  matters  relating  to  the  university,  and  to  take  away  degrees  for  con- 
tumacy or  reasonable  cause.  That  a  congregation  was  held  17  October,  1718,  when 
the  vice-chancellor  declared  this  whole  matter  to  them,  and  desired  their  judgment 
upon  it,  after  which  having  read  the  deposition  and  the  several  acts  of  court,  a  certain 
grace  was  propounded,  according  to  the  usage  of  the  university,  in  these  words.  Cum 
reverendus  vir  Richardus  Bentley  coUegii  Trinitatis  magister,  ad  summos  in  hac  uni- 
versitate  titulos  et  honores  vestro  favore  duduiu  promotus,  adeo  se  immemorem  et  loci 
sui  et  vestra3  authoritatis  dederit,  ut  debite  summonitus  ad  comparendum  et  respond- 
endum in  causa  coram  procancellario,  obedientiam  recusaverit,  rainistrum  universitatis 
summonentem  indignis  modis  tractaverit,  procancellarium  et  capita  collegiorum  oppro- 
briis  impetiverit,  jurisdictionem  denique  universitatis  longo  usu,  Regiis  chartis,  et 
authoritate  Parliamenti  stabilitam,  pro  nihilo  habendam  esse  declaraverit ;  cumque 
idem  Richardus  Bentley  super  his  causis  ab  omni  gradu  suspensus  fuit,  et  postea  per 
tres  dies  juridicos  expectatus,  comparere  tamen  neglexerit;  placeat  vobis  ut  dictus 
Richardus  Bentley  ab  omni  gradu,  titulo  et  jure  in  hac  universitate  dejiciatur  et  exclu- 
datur  :  et  superinde  per  sententiam  et  considerationem  dictaj  congregation  is  ab  omni 
gradu,  titulo  et  jure  in  eadem  universitate  dejectus  et  exclusus  fuit.  That  he  has 
not  yet  submitted  himself  to  the  authority  of  the  utiiversity,  et  his  de  causis  .salva 
authoritate  academica,  they  cannot  restore  him. 

Cheshyre  Serjeant  pro  Rege.  The  matter  of  the  writ's  issuing  having  been  argued 
upon  the  rule  to  shew  cause  why  there  should  [559]  not  be  a  mandamus,  I  shall  say 
nothing  as  to  the  writ  itself ;  but  taking  it  to  have  well  issued,  I  shall  proceed  to 
consider,  whether  this  return  be  sufficient  to  hinder  the  awarding  a  peremptory 
mandamus. 

The  return  I  take  to  be  an  insufficient  return,  and  therefore  a  peremptory  man- 
damus ought  to  go. 

As  this  is  not  a  case  within  the  Act  of  Pailiament,  it  must  be  considered  as  a 
mandamus  at  common  law,  and  the  return  must  be  certain  to  every  intent. 

That  this  writ  is  not  brought  for  a  small  matter,  I  would  just  mention  the  conse- 
quence of  the  deprivation  :  there  are  many  preferments  and  privileges  which  can  only 
subsist  in  dignified  clergymen,  and  some  of  them  are  mentioned  in  our  statutes. 
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13  Eliz.  c.  12.  17  Car.  2,  c.  3,  §  6.  So  that  now  these  degrees  which  at  first  were 
only  titles  of  honour,  (Seld.  326  to  333)  now  affect  men  in  their  freeholds  and 
possessions. 

The  defendants  have  shewn  themselves  to  be  a  corporation  by  prescription,  and 
as  such  they  are  under  the  controul  of  this  Court,  and  therefore  they,  as  all  other 
corporations,  must  shew  the  removal  to  be  for  a  reasonable  cause,  and  that  the  pro- 
ceeding has  been  in  a  legal  manner. 

But  this  we  say  is  neither  a  reasonable  cause,  nor  a  legal  proceeding. 

As  to  the  reasonableness  of  the  cause,  I  think  the  whole  will  come  under  these  four 
heads,  and  if  neither  of  them  will  warrant  the  suspension  (for  I  am  now  upon  that 
only)  it  will  be  admitted  to  be  illegal.  1.  The  first  is,  that  Bentley  said,  the  process 
was  illegal.  2.  That  he  declared,  the  vice-chancellor  was  not  his  judge.  3.  That  he 
acted  rashly,  stulte  egit.     And,  4.  The  taking  away  the  process. 

As  to  the  first,  in  saying  the  process  was  illegal,  do  not  the  parties  every  day  say 
as  much  of  your  proceedings  in  Westminster-HalH  Is  any  thing  more  common  than 
for  a  man  to  tell  the  Court,  they  have  given  judgment  erronice,  or  have  charged  him 
minus  juste?  You  bear  all  this  even  where  it  is  false  in  fact,  and  the  judgment  not 
erroneous ;  whereas  in  this  case  I  am  sure  the  return  has  verified  what  was  said  of 
the  process,  that  it  was  illegal.  For,  1.  It  doth  not  appear  whether  the  officer  was 
to  compel  the  appearance,  by  an  arrest  of  the  body,  or  goods,  or  by  distress  infinite. 
2.  The  plaint  was  in  debt,  and  therefore  it  should  have  [560]  been  a  summons.  3.  It 
is  to  appear  at  the  next  court,  without  saying  when  it  was  to  be  holden  ;  which  objec- 
tion has  been  often  allowed.  2  Cro.  314.  Cro.  El.  105.  1  Mod.  81.  1  Vent.  181. 
Raym.  204.  1  Roll.  Abr.  484.  4.  It  is  not  said  in  the  citation,  at  whose  suit,  or 
for  what  account,  he  was  to  appear.  6  Co.  -54.  These  are  all  good  objections  to  the 
process,  and  shew  that  Bentley  was  well  justified  in  saying  the  process  was  illegal  ; 
though  if  it  was  legal,  I  know  no  harm  in  any  man's  disputing  the  legality  of  any 
process  whatsoever. 

2.  He  said  the  vice-chancellor  was  not  his  judge.  But  could  his  denying  that 
weaken  the  power  of  the  vice-chancellor  over  him,  if  he  was  his  judge?  In  these 
cases  they  ought  to  have  returned  the  occasion  of  speaking  the  words,  which  perhaps 
may  very  much  alter  the  case. 

3.  He  said  the  vice-chancellor  stulte  egit.  What  are  we  to  understand  by  that 
expression,  since  they  have  not  put  an  Anglic^  to  it,  I  cannot  tell.  It  may  signify 
that  he  has  acted  rashly,  or  unadvisedly,  or  something  that  is  very  innocent. 

4.  His  taking  the  process.  I  do  not  find  that  he  did  any  more  than  ask  to  see 
it,  and  so  received  it  from  the  officer  ;  it  does  not  appear  he  did  not  give  it  him  again, 
or  that  he  took  it  out  of  the  officer's  hands  without  his  consent. 

But  now  if  all  this  charge  against  Bentley  was  true,  yet  it  will  never  warrant  the 
suspension  ;  admitting  them  to  be  improper  expressions,  yet  for  contemptuous  words 
a  man  cannot  be  deprived.  If  he  had  said  so  in  Court,  perhaps  he  might  have  been 
committed  ;  and  as  they  were  out  of  Court,  he  might  be  bound  to  his  good  behaviour ; 
but  removals  for  words  can  never  be  justified.  1  Vent.  302.  2  Cro.  586.  1  Vent. 
327.  3  Keb.  709,  811.  Cro.  El.  78,  689.  Mo.  247.  Latch,  299.  Noy  92.  Palm. 
451.  In  Bag ff's  case  he  charged  the  mayor  with  acting  foolishly  (which  is  the  most 
they  can  make  of  stultfe  egit ;)  but  it  was  held,  they  could  not  remove  him  for  it. 

But  admitting  all  this  against  me,  that  here  was  a  reasonable  cause  of  suspension, 
yet  if  there  be  not  likewise  a  legal  proceeding,  the  suspension  will  be  void. 

The  first  objection  to  the  legality  of  the  proceeding  is,  that  the  vice-chancellor  bad 
no  sufficient  evidence  of  the  contempt;  the  register  only  exhibited  quasdam  deposi- 
tiones,  which  doth  not  conclude  them  to  be  upon  oath,  for  depono  is  a  relative  term, 
and  must  be  applied. 

[561]  But  in  the  next  place,  if  the  word  deposition  should  be  thought  to  import 
the  evidence  to  be  upon  oath,  yet  here  is  no  authority  to  administer  the  oath  set  out 
in  the  return  :  the  old  books  call  such  an  oath  sacramentum  fatuum.  3  Inst.  167. 
Yelv.  72,  111.  A  Master  in  Chancery  must  be  averred  to  have  power  to  administer 
an  oath,  or  else  the  Court  takes  no  notice  of  it.     Latch,  39,  133.     2  Keb.  284. 

Another  imperfection  in  the  proceeding  is,  that  here  was  no  notice  given  to  Bentley, 
to  come  in  and  defend  himself  against  the  contempt;  if  he  had  been  there,  he  might 
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have  so  far  explained  himself,  as  to  have  taken  off  the  force  of  the  expressions :  he 
might  have  told  them,  it  is  true,  I  did  say  the  process  was  illegal,  and  have  shewn 
them  wherein  :  he  might  have  shewn  that  the  vice-chancellor  was  not  his  judge,  but 
that  he  was  visitable  by  some  body  else  :  and  if  you  take  stultc  egit  to  signify  uo 
more,  than  that  the  vice-chancellor  had  acted  rashly,  it  would  have  been  easy  enough 
for  Bentley  to  have  satisfied  any  body,  but  the  vice-chancellor,  of  the  truth  of  his 
assertion  :  and  as  to  the  charge  about  taking  the  process  out  of  the  hands  of  the  officer, 
might  not  he  have  replied,  though  I  took  the  process  out  of  your  hands,  yet  did  I  not 
give  it  you  again,  when  I  had  looked  upon  it?  All  this  would  have  been  a  very  good 
defence,  if  they  had  given  him  an  opportunity  of  making  it. 

But  now  to  take  it  in  the  strongest  maimer,  that  he  was  utterly  defenceless  against 
every  part  of  the  charge,  and  that  the  charge  will  warrant  his  suspension  ;  yet  still 
there  ought  to  have  been  notice  ;  (|uia  quicunque  aliquid  statuerit,  parte  inaudita 
altera,  a3quum  licet  statuerit,  baud  sequus  fuerit.  11  Co.  99.  1  Sid.  14.  2  Sid.  97. 
Sti.  446,  453,  457,  478.  I  should  not  have  cited  these  authorities  to  prove  first 
principles,  but  only  for  the  information  of  some  who  attend  the  argument  of  this 
cause. 

The  only  matter  which  remains  now  to  be  considered  is,  what  was  done  by  the 
congregation  in  consequence  of  the  vice-chancellor's  suspension.  If  the  suspension 
was  illegal,  what  was  done  by  the  congregation  will  fall  of  course.  If  the  suspension 
was  legal,  yet  I  shall  insist  the  deprivation  was  not  so. 

[562]  The  defendants  themselves  have  shewn,  that  even  this  body  is  bounded  by 
a  restriction,  to  deprive  only  for  reasonable  cause.  Now  though  the  suspension,  and 
the  non-appearance  for  three  court-days  to  submit  himself  (which  by  the  way  he 
was  never  called  upon  to  do)  will  warrant  a  deprivation  by  the  congregation  ;  yet  it 
is  but  reasonable  that  this  accusation  should  be  made  out  to  them  in  a  proper  manner  : 
and  surely  these  gentlemen  will  never  contend,  that  because  Mr.  Vice-Chancellor 
narravit  the  contempt,  and  petit  the  judgment  of  the  congregation  de  prajmissis,  that 
this  is  sufficient  to  found  the  sentence  upon.  But  they  tell  you,  they  inspected  the 
acts  of  the  court,  and  heard  the  depositions ;  perhaps  there  were  no  acts  of  court 
relating  to  this  matter  entered  in  the  books  ;  the  expression  is  general,  inspectis  actibus 
curiae,  without  referring  it  to  this  case. 

But  further  :  if  the  suspension  without  notice  could  be  got  over,  yet  the  deprivation 
never  can.  It  was  never  imagined,  that  a  member  of  a  corporation,  whose  only  privilege 
is  perhaps  to  dine  at  the  same  table  with  Mr.  Mayor,  could  be  removed  without  a 
summons  ;  and  then  a  fortiori  there  ought  to  be  one  in  this  case,  where  the  consequence 
will  be  the  loss  of  several  valuable  preferments.  It  would  be  mispending  your  time, 
to  cite  cases  to  prove  the  necessity  of  a  summons,  and  therefore  I  shall  rest  it  upon  the 
notoriety  of  the  fact,  which  is  every  day's  experience. 

The  defendants  have  founded  their  proceedings  on  custom,  prescription,  and  Act 
of  Parliament,  all  subjects  of  the  jurisdiction  of  this  Court ;  and  if  on  the  one  hand 
they  cannot  restore  him  salva  authoritate  academica,  on  the  other  hand  this  deprivation 
cannot  consist  with  the  preservation  of  all  rights,  liberties,  and  rules  of  law,  which  the 
members  of  the  university  are  intitled  to  as  Englishmen. 

Comyns  Serjeant  contra.  The  nature  of  the  proceeding  at  the  suit  of  Dr.  Middleton 
is  no  more  than  an  outlawry  or  excommunication,  to  compel  the  appearance  of  the 
party  :  Excerpta  ex  Statut.  Oxon.  printed  in  1674,  tit.  21,  De  Judiciis.  The  return 
amounts  to  shewing  a  jurisdiction  to  hold  plea,  an  action  properly  instituted  against 
Bentley,  his  contempt  to  the  court,  for  which  he  was  suspended,  and  afterwards  upon 
his  non-submission  deprived. 

It  is  very  true  what  my  brother  Cheshyre  has  said,  that  degrees  in  universities 
were  first  introduced  to  encourage  learning  and  learned  men  ;  but  then  it  is  no  con- 
sequence, that  if  learned  men  behave  themselves  in  a  manner  that  does  not  become 
them,  they  may  not  be  suspended  or  deprived. 

To  consider  therefore  the  several  parts  of  the  return,  I  shall  [563]  first  endeavour 
to  contradict  what  Bentley  said  to  the  officer,  that  the  process  was  illegal.  It  appears 
the  vice-chancellor  had  jurisdiction  of  the  cause  ;  it  is  averred  to  be  agreeable  to  the 
course  of  the  court,  which  answers  the  two  first  objections,  that  it  should  have  dis- 
tinguished how  the  officer  was  to  compel  the  appearance,  and  that  being  in  debt  it 
ought  to  have  been  a  summons. 
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The  objection  that  the  time  when  he  was  to  appear  is  not  mentioned,  would  over- 
throw all  inferior  juiisdictions  that  hold  courts  at  no  certain  time,  but  only  summon 
one  when  they  have  business,  in  which  case  the  party  must  take  care  to  inform  himself 
as  well  as  he  can.  The  distinction  is,  where  the  courts  are  held  at  a  certain  day,  and 
where  not.  Dy.  262.  2  Cro.  214.  2  Bulst.  36.  2  Cro.  571.  Cro.  Car.  254.  1  Roll. 
Abr.  484,  pi.  22,  35.     Show.  95. 

It  is  said  that  it  does  not  appear  at  whose  suit,  nor  for  what  occasion  he  was  cited. 
But  upon  the  whole  return  it  does  appear,  taliter  processum  fuit,  that  Dr.  Middletoii 
came  in  and  declared  for  41.  6s.  shews  it  to  be  a  proceeding  upon  what  was  done  before 
in  issuing  the  process. 

My  brother  is  pleased  to  say,  the  whole  behaviour  does  not  amount  to  a  contempt, 
and  that  any  man  may  insist  the  process  is  illegal,  and  that  he  is  not  convened  before 
his  proper  judge  :  and  certainly  so  he  may,  but  then  it  ought  to  be  in  the  course  of 
a  legal  proceeding.  If  Bentley  had  so  far  complied  as  to  have  appeared  before  the 
vice-chancellor,  and  have  insisted  on  these  several  matters ;  though  there  should 
perhaps  have  been  no  ground  for  the  objection,  yet  it  would  have  been  unreasonable 
in  the  vice-chancellor  to  have  taken  it  as  a  contempt.  But  when  nothing  of  this 
nature  is  done,  when  there  is  no  appearance  at  all,  but  a  great  deal  of  matter  insisted 
on  without  doors,  in  OTxler  to  arraign  the  jurisdiction  of  the  vice-chancellor,  and  the 
manner  of  the  proceeding ;  it  is  certainly  a  behaviour  which  no  man  who  is  summoned 
to  appear  before  a  Court  of  Justice  can  justify.  Is  it  fitting  any  man  should  tell  a 
beadle,  that  he  will  not  obey  the  vice-chancellor,  and  that  he  has  acted  foolishly? 
Or  is  the  vice-chancellor  to  sit  and  hear  all  this,  without  shewing  he  has  a  power  to 
punish  such  a  contempt? 

But  then  it  is  objected  that  though  this  be  a  contempt,  yet  the  manner  of  the 
proceeding  was  not  regular.  In  answer  to  which  I  would  observe,  that  it  is  agreeable 
to  the  methods,  both  of  the  Common  and  Civil  Law  Courts,  to  punish  contemptuous 
words  without  calling  in  the  party.  If  a  man  treats  the  process  [564]  of  this  Court 
with  contempt,  the  way  is  to  grant  an  absolute  attachment,  without  giving  him  an 
opportunity  to  serve  you  so  a  second  time. 

As  to  the  evidence  of  the  contempt,  it  is  averred  to  be  according  to  the  course  of 
that  court.  A  deposition  is  a  matter  related  upon  oath  :  the  civil  law  says  it  may  be 
done  at  the  relation  of  the  pffieer,  that  the  court  will  so  far  give  credit  to  their  own 
officer,  as  to  punish  a  contempt  that  he  only  relates  to  him. 

The  charge  against  Bentley  for  taking  the  process,  does  amount  to  an  actual  taking 
away  ;  it  is  de  manibus  abstulit. 

The  case  of  disfranchisement  of  corporators  has  been  insisted  on,  but  surely  that 
does  not  come  up  to  this.  There  the  right  of  the  officer  is  finally  concluded,  whereas 
here  is  only  a  suspension  till  a  submission  :  besides  the  members  of  a  corporation 
have  an  interest  in  one  another,  but  Bentley  s  case  has  no  relation  to  any  body  else. 

The  method  of  the  whole  proceeding,  both  as  to  the  suspension,  and  what  was 
done  by  the  congregation,  may  be  right,  though  it  does  not  tally  with  the  method  of 
our  common  law  proceedings.  A  feme  covert  may  sue  in  the  Spiritual  Court  without 
her  husband,  and  if  in  a  motion  for  a  prohibition  cases  should  be  cited  to  prove  the 
necessity  of  the  husband's  joining  in  a  suit,  yet  we  should  be  told  at  last,  that  it  was 
the  method  of  their  proceedings  below,  and  was  well  enough  :  does  not  our  Admiralty 
Court  enforce  the  sentence  of  a  foreign  Court,  without  examining  into  their  method 
of  proceeding. 

I  would  not  have  it  gone  away  with  as  a  notion,  that  the  University  of  Cambridge 
afTect  an  uncontroulable  jurisdiction.  They  only  desire  to  enjoy  their  privileges  in 
a  manner  consistent  with  law  and  justice  :  they  insist,  that  what  they  have  done  in 
this  case  is  so,  and  therefore  they  hope  there  shall  be  no  peremptory  mandamus. 

C.  J.  This  is  a  case  of  great  consequence,  not  only  as  to  the  gentleman  who  is 
deprived,  but  likewise  as  it  will  affect  all  the  members  of  the  university  in  general. 

I  think  the  return  has  fully  justified  us  in  sending  the  mandamus,  as  it  shews  the 
power  of  the  vice-chancellor  and  the  congregation  is  only  to  deprive  for  a  reasonable 
cause  ;  and  as  it  is  not  pretended  there  is  any  visitor(l),  or  any  other  jurisdiction,  to 
examine  into  the  reasonableness  of  the  deprivation,  but  that  of  this  court. 

It  is  the  glory  and  happiness  of  our  excellent  constitution,  that  to  prevent  any 
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injustice  no  man  is  to  be  concluded  by  the  first  judgment;  but  that  If  he  apprehends 
himself  to  be  aggrieved,  he  [565]  has  another  Court  to  which  he  can  resort  for  relief;  for 
this  purpose  the  law  furnishes  him  with  appeals,  with  writs  of  error  and  false  judg- 
ment :  and  lest  in  this  paiticular  ca.se  the  party  should  be  remediless,  it  was  become 
absolutely  necessary  for  this  Court  to  require  the  university  to  lay  the  state  of  their 
proceedings  before  us ;  that  if  they  have  erred,  the  party  may  have  right  done  him, 
or  if  they  have  acted  according  to  the  rules  of  law,  that  their  acts  may  bo  confirmed. 
The  university  ought  not  to  think  it  any  diminution  of  their  honour,  that  their 
proceedings  are  examinable  in  a  Superior  Court.  I  am  sure  this  Court,  which  is 
superior  to  the  university,  thinks  it  ncjiie  ;  for  my  own  part  I  can  say,  it  is  a  considera- 
tion of  great  comfoit  to  me,  that  if  I  do  err  my  judgment  is  not  conclusive  to  the 
party,  but  ray  mistake  will  be  rectified,  and  so  injustice  not  be  done. 

As  to  the  proceeding  against  Dr.  Beutley,  it  must  be  agreed  that  the  vice-chancellor 
had  conusance  of  the  cause,  and  so  the  suit  was  well  instituted  against  him.  I  must 
likewise  take  the  process  to  compel  an  appearance  to  be  regular,  being  averred  to  be 
according  to  the  course  of  that  Court. 

As  to  Dr.  Bentley's  behaviour  upon  being  served  with  the  process,  I  must  say  it 
was  very  indecent,  and  I  can  tell  him  if  he  had  said  as  much  of  our  process  we  would 
have  laid  him  by  the  heels  for  it :  he  is  not  to  arraign  the  justice  of  the  proceedings 
out  of  Court  before  an  officer,  who  has  no  power  to  examine  it. 

When  he  said  the  vice  chancellor  stulte  egit,  it  was  what  he  might  have  been 
bound  over  for  to  his  good  behaviour ;  but  I  believe  it  is  also  established,  that  such 
a  behaviour  will  not  warrant  a  suspension  or  deprivation. 

He  said  he  would  not  obey,  but  non  constat  but  he  thought  better  of  it  afterwards, 
and  did  appear. 

I  cannot  think  the  evidence  of  this  contempt  was  sufficient :  it  does  not  appear  to 
have  been  upon  oath,  as  it  should  have  been. 

But  be  these  matters  how  they  will,  yet  surely  he  could  never  be  deprived  without 
notice.  I  do  not  observe  but  it  is  a  total  deprivation,  and  not  temporary  only,  as  was 
said  at  the  Bar. 

[566]  As  to  the  proceedings  before  the  congregation,  it  does  not  appear  they 
reheard  the  matter  any  otherwise  than  by  the  relation  of  the  vice-chancellor.  They 
should  have  adjudged  all  the  facts  again,  and  have  averred,  that  the  deprivation  was 
for  them  ;  whereas  his  de  causis  they  deprived  him,  amounts  to  no  more  than  that  the 
vice  chancellor  told  them  so. 

The  vice-chancellor's  authority  ought  to  be  supported  for  the  sake  of  keeping  peace 
within  the  university  ;  but  then  he  must  act  according  to  law,  which  I  do  not  think 
he  has  done  in  this  case. 

Powys  J.  accord  in  omnibus. 

Eyre  J.  The  university,  unless  they  had  a  visitor,  are  certainly  accountable  to  this 
Court.  As  to  the  deprivation,  I  am  not  satisfied,  that  for  a  contempt  to  the  vice- 
chancellor's  court,  the  congregation  which  is  another  court  can  deprive ;  for  it  is  not 
a  contempt  to  the  university  in  general,  and  it  is  not  said  in  the  return,  that  for 
contempts  to  the  vice-chancellor  the  congregation  can  deprive.  Every  Court  has 
a  power  to  punish  contempts  to  itself,  but  I  never  till  now  heard  of  one  Court's 
resenting  a  contempt  to  another. 

But  surely  for  a  contempt  they  cannot  deprive.  We  punish  our  officers,  but  we 
do  not  turn  them  out.  Or  if  they  could  deprive,  it  can  never  be  done  without  notice. 
Though  the  vice-chancellor  had  jurisdiction  in  this  matter,  yet  in  virtue  of  our 
superintendency  over  all  inferior  jurisdictions,  we  must  take  care  he  does  not  abuse 
his  authority.  Do  not  we  prohibit  the  Spiritual  Court,  till  they  give  a  copy  of  the 
libel,  in  all  cases  within  their  jurisdiction  1 

Fortescue  J.  If  they  had  returned  a  visitor,  it  would  be  something,  but  without 
that  they  must  submit  to  the  jurisdiction  of  this  Court,  which  is  no  more  than  exempt 
jurisdictions,  as  the  County  Palatine  which  has  jura  regalia,  do. 

A  deprivation  can  never  be  the  proper  punishment  for  a  contempt,  because  it  cannot 

hold  in  the  case  of  under  graduates.     I  think  the  behaviour  of  Dr.  Bentley  was  a 

contempt,  for  which  he  might  be  bound  to  his  good  behaviour,  as  it  was  out  of  court 

There  is  another  thing  considerable  in  this  case,  whether  upon  any  account  the 
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university  can  deprive  a  man  of  his  degrees  ;  because  he  is  in  from  the  Crown,  whence 
the  power  originally  flows. 

[567]  Besides,  the  objection  for  want  of  notice  can  never  be  got  over.  The  laws 
of  God  and  man  both  give  the  party  an  opportunity  to  make  his  defence,  if  he  has 
any.  I  remember  to  have  heard  it  observed  by  a  very  learned  man  upon  such  an 
occasion,  that  even  God  himself  did  not  pass  sentence  upon  Adam,  before  he  was 
called  upon  to  make  his  defence.  Adam  (says  God)  where  art  thou  ?  Hast  thou  not 
eaten  of  the  tree,  whereof  I  commanded  thee  that  thou  shouldst  not  eat?  And  the 
same  question  was  put  to  Eve  also.     Per  Cur',  ulterius  concilium. 

Hil.  10  Geo.  it  was  argued  a  second  time  by  Mr.  Reeve  for  the  writ,  and  Mr. 
Attorney  General  e  contra.  And  without  entering  much  into  the  debate  of  the  other 
matters,  the  Court  held  the  whole  proceeding  to  be  illegal  for  want  of  a  summons,  and 
so  granted  a  peremptory  mandamus. 

(1)  That  a  mandamus  would  not  lie  if  they  had  returned  that  they  had  a  visitor. 
Vide  Show.  74.  3  Mod.  26-5.  1  Sid.  71.  1  Mod.  82.  2  Lev.  15.  1  Lev.  23. 
Carth.  168.  T.  Raym.  31.  lb.  102.  2  Jones  175.  But  that  the  Court  will  expect 
a  return  that  there  is  a  visitor,  and  not  supersede  a  mandamus  upon  affidavits.  Rex 
V.  Whalley,  post,  1139,  as  to  the  interference  of  the  Common  Law  Courts  where  there 
is  a  visitor.  See  more  in  Philips  v.  Bury,  Skinii.  447.  1  Ld.  Raym.  5.  2  Term 
Rep.  346,  S.  C.  Rex  v.  Episcopum  Chester,  post,  797,  and  the  cases  there  cited. 
Dr.  Walker's  case,  Ann.  218.  Rex  v.  Bishap  of  Chester,  1  Wils.  206.  1  Black.  22,  S.  C. 
Master  and  Fellows  of  John's  College  v.  Toddington,  1  Burr.  158.  In  Rex  v.  Grundon, 
Cowp.  322.  Rex  v.  Bishop  of  Ely,  22  Term  Rep.  290.  2  Burn's  Ecc.  Law,  tit.  College. 
Rex  V.  Bishop  of  Lincoln,  2  'Term  Rep.  338.     Rex  v.  Bishop  of  Ely,  5  Term  Rep.  475. 


Between  the  Parishes  of  Foston  and  Carlton. 

After  an  order  of  removal  is  quashed,  the  party  cannot  be  removed  a  second  time 
without  stating  a  new  settlement.     Ante,  232. 

Two  justices  send  a  poor  person  from  Foston  to  Carlton.  On  appeal  the  order  is 
quashed,  and  at  three  months  end  two  justices,  without  shewing  any  new  settlement 
since  the  last  order,  make  a  new  order  to  remove  him  from  F.  to  G.  a  second  time. 
Et  per  Curiam,  the  last  order  must  be  quashed.  The  case  of  Barrow  v.  Ingoldsby, 
Pas.  11  Ann.  was  at  the  distance  of  nine  months,  but  the  Court  quashed  it,  because 
there  could  be  no  inconvenience  in  putting  them  to  shew  a  new  settlement  (1). 

(1)  Capel  V.  West  Pecham,  Fort.  327.  Reg.  v.  Bishops  Walton,  Fol.  317.  Rex  v. 
Leigh,  Cald.  59,  S.  P.  But  this  is  to  be  understood  of  an  order  quashed  upon  the 
merits,  and  not  upon  a  defect  in  form.     Rex  v.  Penge,  Nol.  Rep.  176. 


DoMiNUS  Rex  vers.  Unitt. 
Ejectment  is  a  process  of  the  Court.     Salk.  260. 

The  Court  declared  that  a  declaration  in  ejectment  was  so  far  a  process  of  the 
Court,  that  they  would  punish  contemptuous  words  on  the  delivery  of  it,  as  a  contempt 
of  this  Court. 

DoMiNUS  Rex  vers.  Burchett. 

[See  R.  V.  Parke  [1903],  2  K.  B.  438 ;  R.  v.  Davies  [1906],  1  K.  B.  43.] 

Contempt. 

The  Court  ordered  an  attachment  nisi  against  the  town  clerk  of  Guilford,  and 
a  defendant  convicted  on  the  Game  Act,  for  granting  and  suing  out  a  replevin  of  goods 
distrained  for  the  penalty.     But  on  shewing  cause  the  next  term,  wheu  Eyre  J.  only 
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was  present,  he  discharged  the  rule,  because  it  was  only  a  contempt  to  the  inferior 
jurisdiction  of  the  justices,  and  in  that  case  B.  R.  never  interposes. 

[568]    Dale  vers.  Johnson. 

At  Nisi  Prius  in  Middlesex  coram  Pratt  C.J. 

Evidence. 

The  defendant  in  the  action  assigned  for  error,  that  the  plaintiff  died  before 
judgment ;  and  to  prove  it  he  called  the  wife  of  the  plaintiff,  and  the  Chief  Justice 
allowed  her  to  be  a  witness.  Quiere  tamen,  for  that  is  begging  the  question,  which 
was  then  to  be  tried  (1). 

(1)  Vide  IVillianu  v.  Johnson,  ante,  504. 

MouNTCAN  vers.  Wilson.     Ibid. 

Coram  Eyre  and  Fortescue  Justices. 

All  acts  done  by  commissioners  must  be  signed  during  their  sitting. 
Dav.  42.     Ante,  481. 

A  certificate  from  the  Commissioners  for  Stating  the  Debts  of  the  Army  was  offered 
in  evidence,  but  rejected,  because  it  appeared  to  be  signed  by  one  at  a  time  at  their 
houses,  the  Judges  being  of  opinion  that  it  could  only  be  signed  sitting  upon  the 
commission,  like  The  Dean  and  Chapter  of  Fernes's  case  of  capitulariter  congregati. 

EusHDELL  vers.  Carnesse.     In  Canc. 

Where  there  is  a  legacy  to  the  executor  for  his  trouble,  the  surplus  shall  be  distributed. 
S.  C.  2  P.  Wms.  158,  by  the  name  of  Rachfield  v.  Careless,  9  Mod.  9.  2  Eq.  Abr.  416, 
pi.  8,  424,  pi.  11. 

Justice  Powys  (who  sat  for  Lord  Chancellor)  delivered  a  special  resolution  on 
this  case. 

A  woman  makes  her  will,  and  amongst  several  small  legacies  (1)  she  says,  and  to 
A.  B.  my  executor  51.  for  his  care  in  fulfilling  my  will. 

This  has  long  been  a  litigated  question,  whether  the  executor  should  have  the 
surplus,  where  there  is  a  specifick  legacy  to  him.  The  case  of  Forster  v.  Monk  before 
Lord  Jefferies  was  soon  after  the  Statute  of  Distributions,  and  he  held  that  the  surplus 
should  be  distributed.  The  three  Commissioners  of  the  Great  Seal  afterwards  reversed 
this  decree,  but  upon  appeal  to  the  House  of  Lords  the  reversal  was  reversed,  and  the 
decree  for  a  distribution  set  up  again. 

The  next  was  The  Duchess  of  Beaufort's  case,  where  the  use  of  the  plate  was  given 
her  for  life,  and  Lord  Cowper  decreed  a  distribution  ;  but  the  Lords  reversed  it, 
because  it  was  only  a  possession  of  it  that  was  given  her,  and  no  property. 

[569]  Then  came  the  case  of  Liltlehurij  v.  Buckley,  which  was  in  the  Equity  Court 
of  London  before  Sir  Peter  King  the  recorder,  who  decreed  a  distribution  where  the 
devise  to  the  executor  was  of  all  his  effects  beyond  sea.  But  there  being  in  that  case 
a  strong  evidence  of  a  contrary  intent,  the  Lords  allowed  themselves  a  latitude  of 
examining  such  proof,  and  thereupon  reversed  that  decree. 

The  last  case  I  shall  mention  was  that  of  May  v.  Lewen  (a)  in  this  Court  in  February 
1720,  before  the  present  Chancellor,  where  there  was  a  devise  to  two  executors  of  501. 
a-piece  for  their  trouble  and  pains ;  and  a  distribution  was  decreed. 

This  case  is  the  very  same  with  the  case  at  Bar.  The  giving  a  legacy  for  his  care, 
shews  plainly  the  testator  intended  him  only  as  a  trustee,  and  therefore  I  found 
myself  upon  those  words,  in  decreeing  a  distribution  in  this  (2). 

N.B.  This  being  vexata  qufestio,  in  1725  King,  then  Lord  Chancellor  brought  a 
bill  into  the  House  of  Peers  (which  passed  that  House)  to  settle  the  point ;  but  upon 

K.  B.  XXII.— 23 
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sending  it  down  to  the  Commons  it  was  thrown  out  upon  the  first  reading ;  a  bill  sent 
up  by  the  Commons  to  prevent  bribery  and  coiruption  in  elections  having  been  refused 
to  pass  in  the  House  of  Lords.  The  bill  was  to  have  settled  it  for  the  benefit  of  the 
executor. 

(1)  According  to  the  report  in  Peere  Williams,  these  legacies  were  given  to  her 
nearest  relations.  But  it  seems  settled  that  this  shall  not  prevent  the  surplus  from 
being  distributed.  Farrington  v.  Knightley,  1  P.  Wms.  544.  Duke  of  Rutland  et  AV  v. 
Duchess  of  Rutland,  2  P.  Wms.  210.  JFheeler  v.  Sheer,  Mos.  288,  301.  Andrew  v.  Clarke, 
2  Ves.  162.  But  in  Attmiuy  General  v.  Hooper,  Lord  C.  King  held  that  both  being 
equally  barred  by  a  legacy,  the  residuum  should  go  to  the  executors. 

(o)  Rep.  2  P.  Wms.  158.     Cox's  ed.  note. 

(2)  See  the  various  cases  where  a  legacy  to  executors  has  been  held  to  constitute 
them  trustees  of  the  surplus  of  the  personal  estate  for  the  next  of  kin,  and  where  it 
has  not,  fully  collected  and  accurately  arranged  in  Mr.  Cox's  note  to  Farrington  v. 
Knightley,  1  P.  Wms.  549.  By  the  report  of  this  case  in  2  P.  Wms.  parol  evidence 
was  admitted  both  in  favour  of  the  next  of  kin  and  of  the  executor.  But  it  seems 
from  all  the  reports  that  the  case  was  determined  not  upon  that  testimony,  but  upon 
the  words  of  the  will  itself.  In  what  cases  parol  evidence  has  been  admitted  to  rebut 
an  equity  in  a  will.     Vide  Lowjield  v.  Stoneham,  post,  1261,  in  the  note. 

Lock  vers.  Wright. 

Hil.  7  Geo.  Rot.  353. 

Where  there  are  mutual  remedies,  either  may  sue,  without  shewing  a  performance  on 
his  part(l).  But  where  defendant  by  deed  poll  covenants  to  accept  so  much  stock 
from  plaintiff  so  soon  as  the  receipts  should  be  delivered  out,  and  pay  9501.  for 
same  on  a  day  certain.  In  an  action  for  the  money,  a  tender  or  delivery  of  the 
stock  must  be  averred.     8  Mod.  40,  S.  C. 

The  plaintiff  declares,  that  the  defendant  by  his  writing  indented  agreed  with  the 
plaintiff,  that  he  (the  defendant)  would  accept  of  the  plaintiff  5001.  fourth  subscription 
so  soon  as  the  receipts  should  be  delivered  out  by  the  company,  and  would  pay  for 
the  same  9501.  on  the  5th  of  November  next  after  the  date  of  the  writing.  Then  he 
avers,  that  the  defendant  did  not  pay  the  money  at  the  day. 

The  defendant  demurs  generally,  and  Mr.  Lingard  pro  defendente  objected,  that 
the  plaintiff  had  not  shewn  the  delivery  of  any  receipts,  or  an  impossibility  of  doing 
it,  and  cited  1  Lutw.  245.     Salk.  171. 

[570]  Probyn  contra  answered,  that  there  were  mutual  remedies,  and  therefore  it 
need  not  be  shewn.     1  Saund.  319.     1  Lev.  274. 

Eyre  Justice  doubted  whether  here  was  a  mutual  remedy,  for  the  plaintiff  does  not 
covenant  to  deliver,  but  the  other  only  to  accept;  to  which  Fortescue  Justice  inclined. 
Sed  per  Pratt  Chief  Justice,  the  time  for  paj'ment  of  the  money  is  certain  at  all  events  ; 
but  as  for  the  delivery  of  the  receipts,  that  was  left  uncertain,  because  it  was  impossible 
to  fix  a  time  for  that,  and  if  the  defendant  has  made  a  foolish  bargain  in  undertaking 
to  pay  the  money  on  the  6th  of  November,  whether  he  had  the  receipts  or  not,  we 
cannot  help  him.  The  nature  of  these  contracts  is  for  the  other  party  to  give  a  deed 
obliging  himself  to  deliver  the  stock,  but  even  upon  this  agreement  I  should  think  the 
defendant  would  have  his  remedy.  In  the  case  of  a  deed  poll,  if  the  lessee  enters  and 
enjoys  the  land,  the  other  shall  maintain  debt  for  rent,  and  yet  the  whole  is  the  words 
of  the  lessor. 

Pasch.  8  Geo.  it  was.  argued  a  second  time  by  West  pro  defendente.  It  will  not 
be  disputed  but  that  generally  speaking  the  word  pro  will  create  a  condition  precedent. 
1  Vent.  147.  2  Mod.  33.  1  Lev.  87.  Salk.  112.  And  that  it  will  do  so  in  this 
case,  if  I  can  clear  it  from  two  objections  that  have  been  made.  1.  That  here  is  a 
mutual  lemedy  :  and,  2.  That  here  is  a  particular  day  fixed  for  the  payment  of  the 
money. 

As  to  the  first ;  that  is  begging  the  question,  for  I  take  it  there  is  not  a  mutual 
remedy,  the  words  being  the  words  of  the  defendant  only,  "  that  he  will  accept  the 
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subscription,  and  pay  for  the  same  : "  which  lays  the  plaintiff  under  no  obligation  to 
deliver  the  receipts.      1  Saund.  320. 

2.  As  to  the  second  objection,  that  here  is  a  paiticular  day  appointed  for  payment 
of  the  money  ;  I  do  admit,  that  if  it  appeared  upon  the  contract,  that  such  a  day  must 
of  necessity  happen  before  the  receipts  could  be  delivered,  it  would  then  be  very 
difficult  to  answer  it ;  but  tliat  is  not  this  case,  for  the  company  might  if  they  pleased 
have  given  out  the  receipts  ;  and  that  brings  the  case  within  the  distinction  laid  down 
by  Lord  Chief  Justice  Holt  in  the  case  of  Tlim-pe  v.  Thorpe,  Salk.  171.  Besides,  it  is 
observable,  that  this  is  an  entire  covenant  to  accept  and  pay,  so  that  he  is  not  to  pay 
till  he  can  accept.     Lutw.  490. 

[571]  Reeve  contra.  I  admit  the  first  part  of  Mr.  West's  argument,  but  insist  on 
the  two  objections  he  has  taken  notice  of,  as  sufficient  to  bring  this  case  out  of  the 
reach  of  that  general  doctrine. 

Here  is  a  certain  sum  to  be  paid  at  a  certain  day,  and  that  too  before  the  other 
part  of  the  contract  could  possibly  be  peTfoimed.  The  Court  will  take  notice  of  the 
South-Sea  Acts,  and  by  that  of  7  Geo.  St.  2,  it  appears  the  receipts  could  not  be 
delivered  by  the  6th  of  November ;  so  that  this  case  falls  within  the  first  distinction 
of  Thorpe  v.  Thorpe,  that  if  a  day  be  appointed  for  payment  of  the  money,  and  that 
day  is  to  happen  before  the  thing  can  be  performed,  an  action  may  be  brought  for 
the  money,  before  the  thing  be  done ;  because  it  appears  the  party  relied  upon  his 
remedy. 

But  then  say  they,  here  is  no  mutual  remedy.  But  I  take  it,  that  this  being  an 
agreement  by  indenture,  the  Court  will  intend  it  was  executed  by  both  parties.  As 
to  the  cases  they  are  all  of  parol  agreements,  where  a  consideration  must  appear  to 
make  it  a  binding  promise  ;  but  here  the  action  will  be  maintainable  on  the  bare 
covenant  to  pay,  without  any  consideration  at  all,  and  therefore  the  pro,  &c.  may  be 
left  out. 

Adjournatur.  And  this  term  Pratt  Chief  Justice  delivered  the  resolution  of  the 
Court. 

This  is  an  action  upon  a  deed  poll  made  by  the  defendant,  and  whereby  he 
covenants  to  accept  so  much  stock,  and  to  pay  for  the  same,  and  the  plaintiff  in  an 
action  for  the  money  has  not  averred  a  delivery  or  tender  of  the  stock,  and  for  this 
fault  we  are  all  of  opinion,  the  declaration  is  not  good. 

The  intent  of  the  parties  appears  to  be,  that  one  should  have  the  money,  and  the 
other  the  stock  ;  and  not  that  either  should  perform  his  part  of  the  agreement,  and 
lay  himself  at  the  mercy  of  the  other  for  the  equivalent.  This  is  not  a  covenant 
entered  into  by  both  parties,  upon  which  each  will  have  his  mutual  remedy  ;  but  it 
is  the  deed  poll  of  the  defendant  only  ;  and  therefore  though  upon  delivery  or  tender 
of  the  stock  the  plaintiff  will  have  his  remedy  for  the  money,  yet  the  defendant  on 
the  other  side  upon  payment  of  the  money  will  have  no  remedy  to  compel  the  delivery 
of  the  stock  ;  and  having  no  such  remedy  he  shall  not  be  obliged  to  pay  the  money, 
till  the  consideration  for  which  it  is  payable  is  performed. 

The  word  pro  will  be  either  a  condition  precedent  or  subsequent,  as  will  best 
answer  the  intent  of  the  parties  :  in  this  case  it  must  be  a  condition  precedent,  because 
otherwise  the  intention  [572]  of  the  defendant  to  have  the  stock  for  his  money  can 
never  take  effect,  and  this  is  proved  by  7  Co.  10,  and  1  Inst.  20-t,  where  the  annuity 
pro  una  acra,  says  the  book,  supposes  the  acre  to  be  first  granted. 

The  case  of  Callonel  v.  Brigs,  (Salk.  112)  was  not  so  strong  for  there  was  a  promise 
to  transfer,  which  gave  a  mutual  remedy  ;  but  yet  Holt  Chief  Justice  held  the  plain- 
tiff to  shew  a  tender,  because  that  was  the  consideration  for  the  defendant's  payment 
of  the  money.  And  the  case  he  there  puts  of  the  sale  of  a  horse  for  101.  is  exactly 
the  same  with  this. 

The  resolutions  that  were  mentioned  at  the  Bar  of  the  case  of  Thorpe  v.  Thorpe, 
are  all  founded  on  great  reason,  and  the  first  of  them  is  agreeable  to  the  resolution 
of  this  case,  which  is  an  executory  contract,  where  one  is  to  do  the  act,  and  for  the 
doing  thereof  the  other  is  to  pay. 

And  this  difference  between  a  mutual  covenant  and  a  deed  poll  is  likewise  taken 
and  allowed  in  the  case  of  Pordage  v.  Cole,  1  Saund.  320,  where  the  Court  were  of 
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opinion  the  defendant  had  his  remedy,  "  otherwise  (says  the   book)   it  would  have 
been,  if  the  deed  had  been  the  words  of  the  defendant  only,"  which  is  this  case. 
For  these  reasons  we  are  all  of  opinion  the  defendant  must  have  judgment. 

(1)  Vide  Merrit  v.  Piane,  ante,  258.  Blackwell  v.  Nash,  ante,  .535.  Wyvill  v. 
Stapleton,  post,  615.     Dawson  v.  Myer,  post,  713. 

[573]     Michaelmas  Term,  10  Georgii  Regis.    In  B.  R. 

Sir  John  Pratt,  Knt.,  Lord  Chief  Justice.  Sir  Littleton  Powys,  Knt.,  Sir  Robert 
Eyre,  Knt.,  Sir  John  Fortescue  Aland,  Knt.,  Justices.  Sir  Robert  Raymond,  Knt., 
Attorney  General.     Sir  Philip  Yorke,  Knt.,  Solicitor  General. 

Paine  vers.  Masters. 

Pleading  the  delivery  of  any  thing  in  satisfaction  is  not  sufficient  without  shewing 
an  acceptance.     1  Com.  Dig.  Accord  (G.)  135. 

Action  sur  le  case  upon  a  promissory  note,  the  defendant  pleads  the  delivery  of 
twenty  hogsheads  of  claret  in  satisfaction,  and  which  ipse  prted'  the  defendant  (instead 
of  the  plaintiff)  received  in  satisfaction.  On  a  general  demurrer  Strange  pro  quer' 
objected,  that  the  averring  the  delivery  of  the  wine  to  the  plaintiff  was  not  sufficient 
without  shewing  his  acceptance  of  it,  which  was  wanting  in  this  case  by  the  defendant's 
name  being  put  instead  of  the  plaintiff's.  And  cited  Salk.  629,  and  the  case  of 
Hatokshaw  v.  Rmolings,  in  B.  R.  Hil.  3  Geo.  in  both  which  the  Court  held,  that  the 
bare  pleading  he  gave  the  thing  in  satisfaction,  without  shewing  that  the  plaintiff 
received  and  accepted  it,  as  such,  would  be  insufficient.  Et  per  Curiam,  judgment 
for  the  plaintiff.     Ante,  23. 

[574]    Robinson  vers.  Green. 
Non  assumpsit  a  good  plea  to  an  action  against  a  carrier. 

The  plaintiff  declares  against  a  carrier  upon  the  custom  of  the  realm,  and  sets 
forth,  quod  ipse  (the  plaintiff)  requirebat  the  defendant  ad  carriand'  bona  prted'  from 
the  parish  of  St.  Sepulchre's  to  Uttoxeter,  dictusque  the  defendant  adtunc  et  ibidem 
bona  prsed'  ad  carriand'  recepit,  and  afterwards  lost  them. 

The  defendant  pleaded  non  assumpsit,  and  after  verdict  for  the  plaintiff  it  was 
moved  in  arrest  of  judgment,  that  this  action  is  founded  upon  the  tort  in  not  delivering 
the  goods,  and  therefore  the  proper  plea  would  have  been  not  guilty. 

E  contra  it  was  insisted,  that  though  it  is  a  tort,  yet  it  arises  from  an  agreement, 
and  any  general  issue  will  be  good,  that  will  bring  the  merits  of  the  cause  in  question. 
As  not  guilty  in  assumpsit.  Cro.  El.  470.  1  Lev.  142.  Sir  T.  Jones  184.  And  it 
will  certainly  be  aided  after  a  verdict.  1  Sid.  340.  1  Saund.  103.  Sir  W.  Jones 
140.     Cro.  Car.  78. 

Et  per  Curiam,  it  is  well  enough,  the  undertaking  to  carry  is  the  git  of  the  action, 
and  as  in  assumpsit  you  may  plead  not  guilty,  as  was  done  in  the  case  of  Cogs  v. 
Bernard,  Salk.  26,  as  appears  by  the  record  at  the  end  of  the  book,  page  733.  So  in 
the  case  of  a  tort  founded  on  an  agreement  non  assumpsit  will  be  sufficient,  because 
it  tries  the  merits,  as  much  as  not  guilty  could  have  done.  The  plaintiff  had 
judgment  (1). 

(1)  Harrison  v.  Green,  8  Mod.  178,  S.  P.  but  no  dec. 

Davies  vers.  Hoyle. 

Where  a  nolle  prosequi  is  entered,  the  plaintiff  need  not  be  amerced. 

On  error  e  C.  B.  in  an  action  upon  the  case  on  several  promises,  there  is  judgment 
on  demurrer  as  to  one  count,  whereupon  the  plaintiff  enters  a  nolle  prosequi  as  to  the 
rest,  and  the  defendant  is  put  without  day. 
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It  was  objected,  that  this  is  a  confession,  that  the  plaintiff  had  no  cause  of  action 
as  to  those  counts,  and  therefore  he  should  be  amerced  pro  falso  clamore.  But  Eyre  J. 
(solus)  thought  it  agreeable  to  all  the  ciitriua,  and  so  the  judgment  was  affirmed. 

[575]    Ball  vers.  Bostock.    At  Guildhall. 

Where  a  person  may  be  interested  and  yet  shall  be  a  witness. 

In  trover  for  three  South-Sea  bonds  the  case  was  this.  Ball  delivered  to  Lechmere, 
a  broker,  these  bonds  to  sell,  and  they  were  picked  out  of  his  pocket.  Notice  being 
given  at  the  South-Sea  House  they  were  stopt  by  Mr.  Henry  one  of  the  clerks,  upon 
Bostock's  bringing  them  to  receive  the  interest.  Upon  this  Bostock  brought  trover 
against  Henry,  who  at  the  trial  ofl'ered  to  prove  the  property  to  be  in  Ball,  and  called 
Lechmere  for  that  purpose.  But  it  appearing  he  had  given  bond  to  indemnify  the 
Company  in  stopping  the  bonds,  King  C.J.  refused  to  let  him  be  examined,  saying 
that  though  there  are  many  instances  where  a  party  shall  be  a  witness,  though  he 
is  concerned  in  the  event  of  the  cause  :  yet  there  never  was  a  case  of  allowing  one 
who  bad  made  himself  liable  to  pay  costs  in  the  action  (1)  upon  this  the  plaintiff 
recovered.  Then  Ball  brings  trover  against  Bostock,  and  at  this  trial  exception  was 
taken  to  Lechmere's  evidence,  because  if  Ball  should  recover  against  Bostock,  that 
would  be  set  in  equity  against  the  former  recovery  by  Bostock  against  Henry,  and 
so  discharge  Lechmere's  bond  :  but  the  Chief  Justice  said,  that  was  too  remote  to 
exclude  him  from  being  a  witness,  and  went  only  to  his  credit  (2).  Whereupon  he 
was  sworn,  and  proved  the  property  in  Ball,  and  that  they  were  stolen.  On  the 
other  hand  the  defendant  proved  that  he  bought  them  at  a  tavern  of  a  clergyman, 
and  paid  3001.  in  money  besides  the  interest ;  the  Chief  Justice  left  it  to  the  jury 
upon  the  validity  of  the  sale,  and  they  found  for  the  defendant. 

(1)  Trelawney  v.  Thomas,  in  C.  B.  H.  Black.  Rep.  303.  Fmvel  v.  Hard,  post,  650, 
and  see  the  distinctions  established  in  Bent  v.  Baker,  3  Term  Eep.  27. 

(2)  Carter  v.  Pearce,  Administratix,  1  Term  Rep.  164. 

Douglass  vers.  . 


Service  of  declaration  at  the  house,  when  to  be  deemed  good  service.     Cited  in 

Cas.  temp.  Hard.  164. 

Upon  an  affidavit  that  they  had  tendered  a  declaration  in  ejectment,  and  that 
the  servants  refused  to  call  their  master,  or  receive  it,  saying  they  had  orders  to  take 
no  papers,  Wearg  moved,  that  leaving  it  at  the  house  might  be  sufficient,  which  was 
ordered  accordingly  (1). 

(1)  Doe  V.  Roe,  Barnes  178,  on  the  Demise  of  Preston  v.  ,  Barnes  188.     Short 

V.  King,  ib.  So  a  rule  why  a  former  service  upon  the  tenant's  daughter,  under  similar 
circumstances,  should  not  be  deemed  good  service,  was  made  absolute.  Fetin  v.  Denn, 
Barnes  192,  and  see  the  cases  collected  in  2  Cromp.  Pract.  176.  Barnes,  title 
Ejectment,  &c. 

Taylor  vers.  Lake. 

Stamp  duties.     9  &  10  W.  3,  c.  25,  s.  59.     8  Mod.  226,  S.  C. 

It  was  moved  to  set  aside  a  verdict,  because  the  distringas,  when  it  was  at  Nisi 
Prius,  was  not  stamped  :  but  the  plaintiff  now  producing  it  stamped,  the  Court  would 
do  nothing  in  it,  since  the  penalty  must  have  been  paid,  and  then  it  is  as  good  as  if 
stamped  at  first.     9  &  10  W.  3,  c.  25,  §  59. 

[576]    Tarrant  vers.  Mawr.    In  C.  B. 

Husband  cannot  stop  the  wife's  proceedings  in  Spiritual  Court  for  defamation. 

The  wife  libelled  in  the  Spiritual  Court  for  calling  her  whore,  and  there  being 
proceedings  likewise  for  defamation  against  her  by  the  other,  the  two  husbands  enter 
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into  an  agreement  to  stay  proceedings  on  both  sides ;  and  upon  one  of  the  wives 
going  on,  the  husband  moved  for  a  prohibition  ;  but  denied,  for  per  Curiam,  the  suit 
is  by  the  wife,  to  recover  her  fame,  and  it  is  not  in  the  power  of  the  husband  to  restrain 
her.     1  Roll.  Rep.  426. 

Johnson  vers.  Lancaster. 

Tender  pleadable  to  a  quantum  meruit. 

It  was  settled  on  demurrer,  that  a  tender  is  pleadable  to  a  quantum  meruit,  and 
said  to  have  been  so  held  before  in  B.  R.  10  W.  3,  Giles  v.  Hart,  Salk.  622  (1). 

(1)  But  Giles  V.  Hart,  is  as  reported  in  1  Ld.  Raym.  255.  20  Vin.  199,  pi.  6,  is 
contra. 

Palmer  vers.  Episcopum  Exon. 

[Referred  to,  Ritchings  v.  Cordingleti,  1868,  L.  R.  3  A.  &  E.  116  ;  Nevill  v.  Bridger, 
1874,  L.  R.  9  Ex.  217  ;   Fincerit  v.  Ei/ton  [1897],  P.  11.] 

No  ornaments  can  be  set  up  in  the  church  without  consent  of  the  Ordinary. 

Sir  Thomas  Bury  set  up  his  arms  in  the  church  of  St.  David's  in  Exon  :  the 
Ordinary  promotes  a  suit  in  the  Spiritual  Court,  to  deface  them,  as  being  set  up 
without  his  consent.  Mr.  Cruwys  moved  for  a  prohibition  on  the  authorities  that  action 
lies  by  the  heir  for  defacing  the  monument  of  his  ancestor;  but  Eyre  and  Fortescue 
Justices  said,  the  Ordinary  was  judge  what  ornaments  were  proper,  and  might  order 
them  to  be  defaced. 

Serjeant  Glyde  moved  it  in  C.  B.  and  it  was  denied  there  also. 

Richardson  vers.  Atkinson. 

At  Nisi  Prius  in  Middlesex  coram  Eyre  et  Fortescue  (absente  C.  J.). 

Taking  part  and  spelling  the  rest  is  a  conversion  of  the  whole. 

They  held  that  the  drawing  out  part  of  the  vessel,  and  filling  it  up  with  water, 
was  a  conversion  of  all  the  liquor,  and  the  jury  gave  damages  as  to  the  whole. 

[577]    Beck  vers.  Nichols.    In  C.  B. 

Where  no  more  costs  than  damages.     Rep.  Eq.  197.     Co.  Ca.  Pra.  in  C.  B.  24,  S.  C. 

Trespass  of  assault,  battery,  wounding  and  imprisonment,  and  also  for  breaking 
and  entering  his  house,  and  opening  the  doors  of  the  said  house,  and  breaking  the 
locks  and  three  bars  belonging  to  the  said  doors ;  the  defendant  pleaded  not  guilty  to 
all  except  the  imprisonment,  which  he  justifies;  on  trial  the  justification  was  found 
for  the  defendant,  and  the  not  guilty  for  the  plaintiff.  Damages  2s.  6d.  And  held 
by  the  Court  that  the  damages  being  under  40s.  he  could  not  have  full  costs  for  the 
battery,  because  the  Judge  had  not  certified  the  battery  to  be  proved,  neither  could 
he  have  full  costs  for  breaking  the  house,  &c.  because  this  was  a  trespass  relating  to 
the  freehold,  the  construction  of  the  22  and  23  Car.  2,  c.  9,  §  136,  having  been,  that 
it  extends  to  trespasses  relating  to  the  freehold  and  inheritance,  and  to  such  trespasses 
only  ;  vvhich  is  collected  from  the  exception  where  the  Judge  certifies  that  the  title 
came  in  question,  which  shews  that  the  Act  extends  only  to  such  trespasses,  where 
the  freehold  might  come  in  question,  and  not  to  trespasses  of  chattels  (1). 

(1)  Vide  Thompson  v.  Berri/,  ante,  551.  Moor  v.  Hall,  Tr.  1  G.  1.  Bull.  L.  N.  P. 
329.  Hill  V.  Beeves,  C.  B.  E.  3  G.  1,  ib.  Birch  v.  Daffei/,  C.  B.  Tr.  3  Geo.  1,  ib.  330. 
Pract.  Reg.  107,  S.  C.  As  to  what  cases  the  plaintiff  shall  have  full  costs,  though  the 
damages  are  under  40s.  and  the  Judge  has  not  certified  if  part  of  the  verdict  is  within 
22  &  23  Car.  2,  c.  9,  sect.  136,  and  part  is  out  of  it.     Vide  Knightley  v.  Burton,  Say. 
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on  Costs  39.  Milhurne  v.  Reach,  3  Wils.  322.  Barnes  134,  S.  C.  G-ranville  v.  Vincent, 
Fitzg.  42.  Cotterill  v.  Tolly,  per  Buller  J.  1  Term  Kep.  656.  But  where  an  Injury  to 
a  personal  chattel  is  merely  consequential  as  being  part  of  the  same  transaction,  and 
not  a  distinct  and  substantive  aggression,  if  the  principle  cause  of  action  is  within  the 
statute,  the  plaintiff  shall  not  be  entitled  to  full  costs,  whether  the  damages  are  under 
40s.  and  there  is  no  certificate.  Clark  v.  Other//,  post,  624.  C'anihers  v.  Lamb,  Barnes 
120.  Hampson  v.  Adshmd,  Bull.  L.  N.  P.  329.  Say.  91.  Cotterill  v.  Tolly,  1  Term 
Kep.  655.  Mears  v.  Grecnaway,  B.  H.  Black.  Kep.  291.  Atkinson  v.  Jackson,  cited  ib. 
295.  Lockwood  v.  Stannard,  B.  K.  5  Term  Rep.  482,  which  were  actions  of  assault. 
Beeves  v.  Butler,  Gilb.  Eq.  Kep.  195.  Clegr/  v.  Mollyneux,  Doug.  779,  which  were 
actions  of  trespass.     Quare  clausum  fregit  &c. 

[578]    Hilary  Term,  10  Georgii  Regis.    In  B.  K. 

Sir  John  Pratt,  Knt.,  Lord  Chief  Justice.  Sir  Littleton  Powys,  Knt.,  Sir  John 
Fortescue  Aland,  Knt.,  Sir  Kobert  Raymond,  Knt.,  Justices.  Sir  Philip  Yorke, 
Knt.,  Attorney  General.     Sir  Clement  Wearg,  Knt.,  Solicitor  General. 

DoMiNus  Rex  vers.  Major'  de  Kingston  super  Hull(1). 

Cannot  join  distinct  rights  in  one  mandamus.     8  Mod.  209,  S.  C. 

A  motion  was  made  for  a  mandamus  to  the  mayor,  to  assemble  and  do  the  business 
of  the  corporation,  and  the  writ  was  granted  accordingly.  In  drawing  up  the  writ 
they  made  it  out  for  an  assembly,  and  to  admit  all  persons  having  a  right  to  their 
freedom,  who  should  appear  before  them  to  demand  it.  Serjeant  Pengelly  moved  to 
supersede  it,  because  every  person's  was  a  distinct  right,  and  it  would  be  hard  to 
oblige  the  mayor  to  make  a  return  that  he  had  admitted  all  who  had  a  right.  Et  per 
Curiam,  it  must  be  superseded,  for  we  never  intended  such  a  complicated  mandamus 
as  this  (2). 

(1)  It  seems  to  be  discretionary  in  the  Court  to  include  the  case  of  one  or  more 
persons  in  a  mandamus  according  as  they  judge  their  rights  or  grievances  to  be  the 
same  or  not.     Vide  Eex  v.  Ld.  Montacide,  1  Black.  60. 

(2)  There  is  a  different  reason  assigned  for  its  being  superseded  in  8  Mod.  "that 
the  writ  was  not  warranted  by  the  rule,"  and  see  Bex  v.  IVildman,  post,  893.  A 
mandamus  superseded  on  the  same  ground. 

[579]    DoMiNus  Rex  vers.  Inhabitantes  de  Cirencester. 

The  forty  days  inhabitation  of  an  apprentice  need  not  be  all  together.  Rep.  also  in 
St.  James  Bishops  Cannings  v.  St.  John's  in  the  Devises,  Cas.  of  Sett,  and  Rem.  118, 
pi.  159. 

It  was  stated,  that  an  apprentice  was  bound  in  the  parish  of  A.  and  lived  there  off 
and  on  for  three  quarters  of  a  year.  Exception  was  taken,  that  this  was  no  settle- 
ment, since  he  might  not  inhabit  forty  days  together.  Sed  per  Curiam,  that  is  not 
necessary,  and  the  order  for  making  it  a  settlement  was  confirmed  (1). 

(1)  Bex  V.  Sandford,  1  Term  Rep.  281.  Bex  v.  Brighthelriistone,  5  Term  Rep.  188, 
S.  P. 

DoMiNus  Rex  vers.  Johnson. 

[Discussed,  R.  v.  Clarke,  1857,  7  El.  and  B.  196.     See  In  re  Bace,  1857, 
1  H.  &  M.  420  n.] 

Child  brought  up  by  habeas  corpus  delivered  to  guardian.     L.  Raym.  1334. 

8  Mod.  214,  S.  C. 

A  female  child  of  nine(l)  years  old  was  brought  up  by  habeas  corpus  in  the 
custody  of  her  nurse.*     And  it  was  moved  that  she  might  be  discharged,  if  she  was 
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under  any  restraint,  which  was  agreed  to,  but  it  appeared  she  was  not.  Then  it  was 
moved,  upon  producing  her  father's  will  devising  the  custody  of  her  to  an  uncle,  that 
she  might  be  delivered  up  to  him  as  her  guardian.  The  Court  at  first  doubted 
whether  they  should  go  any  further  than  to  see  she  was  under  no  illegal  restraint, 
and  took  time  till  the  next  day  to  look  into  Mrs.  Turbeirilles  case,  ante,  444.  And 
then  declaring,  that  this  being  the  case  of  a  young  child,  who  had  no  judgment  of  her 
own,  they  ought  to  deliver  her  to  her  guardian,  who  took  possession  of  her  in  Court. 

(1)  The  report  in  8  Modern,  and  in  3  Burr.  1436,  make  her  only  six  years  of  age. 
Vide  Bex  v.  Delaval,  3  Burr.  1434,  where  the  present  case,  and  the  jurisdiction  of  the 
Court  is  explained.     But  see  Rex  v.  Smith,  post,  892,  where  this  case  is  denied. 

*  Near  relation  and  guardian  appointed  by  the  Spiritual  Court.     N.  to  2d.  ed. 

Bullock  vers.  Noke. 

At  Guildhall,  coram  Pratt  C.J. 

Tender  of  stock  must  be  on  the  very  day. 

In  a  stock  cause  the  plaintiff  proved  a  tender  on  the  second  day  of  the  opening, 
and  would  have  examined  into  the  custom  of  the  alley,  which  was  to  allow  either 
party  a  day  or  two  to  tender  or  accept ;  but  the  Chief  Justice  refused  to  hear  us, 
saying  their  usage  could  never  alter  the  law,  and  so  the  plaintiff  was  called.  N.B. 
In  C.  B.  Chief  Justice  King  left  it  to  the  jury  upon  such  an  evidence,  and  they  found 
it  a  good  tender  (1). 

(1)  Vide  Thornton  v.  Moulton,  ante,  533. 

[580]    Between  the  Parishes  of  St.  Giles  in  Reading  and  Eversley 

Blackwater  in  Berks. 

Q.  Where  children  born  at  the  residence  of  the  father  for  four  years  in  a  place  where 
he  was  not  settled,  are  settled  after  his  death.  L.  Eaym.  1332.  2  Bess.  Ca.  116, 
pi.  112.  8  Mod.  169.  Fort.  320.  Cited  And.  380.  Fol.  309.  Ca.  of  Sett,  and 
Rem.  No.  149,  p.  110,  S.  C. 

Upon  a  special  order  it  was  stated,  that  William  Chesterman  was  born  in  St. 
Giles's,  and  put  apprentice  in  Eversley  Blackwater,  where  he  served  two  years,  till 
the  master  failed  ;  that  then  he  returned  to  St.  Giles's,  where  he  lived  four  years, 
married  a  wife  by  whom  he  had  there  two  chil<lren,  and  died  ;  and  that  during  the 
last  four  years  he  never  lived  in  Eversley  Blackwater. 

Upon  this  order  the  question  was,  where  the  wife  and  children  were  settled.  As 
to  the  wife,  all  agreed  her  to  follow  the  last  settlement  of  her  husband,  which  was  in 
Eversley  Blackwater;  but  as  to  the  children  the  Court  were  divided,  the  Chief  Justice 
and  Powys  J.  inclining,  that  they  having  never  been  removed  during  the  life  of  the 
father,  they  were  settled  in  St.  Giles's,  the  place  of  their  birth.  But  Eyre  and 
Fortescue  Justices,  thought  the  settlement  to  be  in  Eversley  Blackwater,  and  that 
since  during  the  life  of  the  father  they  might  have  been  sent  thither,  his  death  would 
not  vary  the  case. 

Adjournatur  ;  and  this  term  it  was  debated  again,  and  the  Chief  Justice  changed 
his  opinion,  holding  now  that  the  settlement  of  the  children  was  in  Eversley  Black- 
water,  and  that  the  death  of  the  father  would  not  hinder  their  being  sent  thither ; 
Powys  J.  likewise  came  over,  so  that  there  were  three  of  that  opinion  against 
Raymond  J.(l)  who  thought  that  this  case  must  often  have  happened,  if  children 
could  be  thus  sent  after  the  death  of  the  father  (2).  They  said  the  case  of  settling 
bastards  and  vagrants  at  the  place  of  their  birth  was  ex  necessitate,  but  here  was 
none. 

The  order  for  sending  the  children  to  Eversley  Blackwater  was  confirmed. 

(1)  Reg.  V.  Clifton,  19  Vin.  382.     Rex  v.  Souton,  2  Sess.  Ca.  150,  S.  P. 

(2)  According  to  the  other  reports,  among  which  is  Lord  Raymond's  own,  the 
Judges  were  unanimous. 
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[581]    Easter  Term,  10  Georgii  Regis.    In  B.  R. 

Sir  John  Pratt,  Knt.,  Lord  Chief  Justice.  Sir  Littleton  Powys,  Knt.,  Sir  John 
Fortescue  Aland,  Knt.,  Sir  Robert  Raymond,  Knt.,  Justices.  Sir  Philip  Yorke, 
Knt.,  Attorney  General.     Sir  Clement  Wearg,  Knt.,  Solicitor  General. 

Knight  vers.  Cambridge.    Idem  vers.  Dodd. 

Hil.  9  Geo.  Rot.  375. 

Barratry  in  a  policy,  the  signification  thereof.     Ld.  Raym.  1349.     8  Mod.  231,  S.  C. 

Action  sur  le  case  upon  a  policy  of  insurance,  whereby  the  insurer  undertakes 
against  the  barratry  of  the  master  and  mariners ;  and  assigns  the  breach  in  a  loss  per 
fraudem  et  negligentiam  of  the  master  (1).  Judgment  pro  quer'  in  C.  B.  and  the 
general  errors  assigned. 

It  was  objected  in  this  Court,  that  the  fraud  and  negligence  of  the  master  was  not 
within  the  policy,  being  more  general  than  the  word  barratry.  Et  per  Curiam,  the 
negligence  certainly  is  not,  but  the  fraud  is.  Barratry  is  of  a  general  signification, 
and  not  confined  barely  to  the  running  away  with  the  ship.  It  comes  from  barat 
which  signifies  fraus  and  dolus,  and  extends  to  any  fraud  of  the  master  (2).  The  end 
of  insuring  is  to  be  safe  in  all  events,  and  it  would  be  very  prejudicial,  if  we  were 
[582]  to  be  making  loop-holes  to  get  out  of  these  policies.  The  insurer  knows  the 
master,  and  whether  he  can  trust  him  ;  and  he  that  insures  against  his  running  away 
with  the  ship,  never  imagined  he  might  or  would  be  guilty  of  any  other  fraud. 
Judgment  affirmed. 

(1)  But  the  general  practice  is  to  aver  the  loss  to  have  happened  by  the  barratry 
of  the  master  or  mariners.     Vide  Park  on  Mar.  Ins.  399. 

(2)  Vide  Stamma  V.  Brown,  post,  1173.  Vallejo  v.  JFIieeler,  Cowp.  143.  Nutt  v. 
Bourdieu,  1  Term  Rep.  323. 


Between  the  Parishes  of  Puckington  and  Chepton  Beenchamp  in 

Com'  Somerset. 

The  bankruptcy  of  the  master  does  not  dissolve  the  apprenticeship.  L.  Raym.  1352. 
8  Mod.  235.  1  Sess.  Ca.  278,  c.  218.  Fort.  56,  321.  Cas.  of  Sett,  and  Rem.  115, 
pi.  155,  fol.  175.     2  Bott  by  Const  570,  pi.  509,  S.  C. 

Upon  a  special  order  the  case  was  stated,  that  A.  was  bound  an  apprentice,  and 
served  and  inhabited  two  years,  till  a  commission  of  bankruptcy  was  taken  out  against 
the  master,  at  which  time  the  apprentice  without  having  the  indenture  delivered  up, 
or  any  discharge  at  the  sessions,  hires  himself  as  a  common  servant  into  another  parish, 
and  served  a  year.  The  sessions  adjudge  this  to  be  no  dissolution  of  the  apprentice- 
ship, and  consequently,  that  the  settlement  of  the  apprentice  was  in  the  first  parish 
where  he  was  bound. 

Et  per  Curiam,  their  judgment  is  right.  There  could  be  no  dissolution  of  the 
contract,  unless  the  indenture  had  been  delivered  up,  or  the  sessions  had  discharged 
him  ;  as  no  doubt  they  would  have  done,  if  they  had  been  applied  to.  And  then  as 
the  first  contract  had  continuance,  the  apprentice  had  no  power  to  hire  himself ;  and 
the  service  afterwards  for  a  year  was  void,  as  to  any  pretence  of  giving  him  a  settle- 
ment (1).  That  service  must  be  taken  as  a  service  to  the  first  master,  who  by  law 
was  intitled  to  the  wages,  and  therefore  the  order  must  be  confirmed. 

(1)  Vide  the  cases  collected  2  Bott  by  Const  578,  and  3  Burn  16  ed.  tit.  Settlement 
by  Apprenticeship,  from  390  to  405. 


K.  B.  XXII.— 23* 
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Case  of  the  Mayor  of  Penryn. 

There  must  be  judgment  of  ouster  where  the  party  is  found  duly  elected  but  not 
sworn.  6  Vin.  Abr.  297,  ca.  10.  3  Bro.  P.  C.  173,  S.  C.  Cited  2  Ld.  Raym.  1447. 
This  judgment  was  affirmed  in  Parliament. 

On  an  information  in  natura  de  quo  warranto,  to  shew  by  what  authority  he  exer- 
cised the  office  of  mayor,  there  were  two  issues,  the  first  as  to  his  election,  which  was 
found  with  the  defendant,  and  the  second  as  to  the  swearing,  which  was  found  against 
him.  Upon  return  of  the  postea,  it  was  moved,  that  judgment  of  ouster  should  not 
be  against  him,  seeing  he  was  duly  elected,  but  that  he  should  rather  have  a  mandamus 
to  swear  him  in.  Sed  per  Curiam,  the  acting  without  being  sworn  is  certainly  an 
usurpation,  and  that  being  found,  we  must  pronounce  judgment  against  him  upon 
this  record.  If  he  be  not  too  late,  he  may  have  a  mandamus  to  swear  him  in,  but  we 
must  punish  him  for  his  usurpation  hitherto  (1).     Judgment  pro  liege.     9  Ann.  c.  20. 

(1)  Sed  vide  Rex  v.  Hemic,  post,  625,  that  the  Court  refused  a  peremptory 
mandamus.  But  in  Rex  v.  Biddle,  post,  952,  where  the  defendant  was  guilty  of  an 
usurpation  only  for  part  of  the  time  mentioned  in  the  information,  and  judgment  of 
ouster  was  entered  upon  his  own  confession,  the  Court  on  motion  expunged  all  the 
judgment  except  the  capiatur  pro  fine,  and  see  the  opinion  of  Reynolds,  J.  post,  627, 
upon  the  present  judgment. 

[583]    RussEL  vers.  Martin.    Idem  vers.  Thorpe. 

The  Court  will  give  leave  to  file  a  new  bill  to  amend  by. 

In  debt  upon  a  bail  bond  the  memorandum  was  of  Trinity  term,  and  I  excepted, 
that  the  assignment  appeared  to  be  in  November  following.  Then  the  plaintiff  moved 
to  amend,  and  I  objected,  there  was  nothing  to  amend  by.  Et  per  Curiam,  we  cannot 
amend  it,  as  it  now  stands  ;  but  we  will  give  leave  to  file  a  new  bill  of  Michaelmas 
term,  with  a  special  memorandum ;  which  the  plaintiff  afterwards  did,  and  then 
amended  of  course  upon  payment  of  costs. 

DoMiNUS  Rex  vers.  Gunston. 

No  certiorari  to  Old  Bailey  without  special  cause.     1  Sess.  Ca.  p.  314,  No.  245,  S.  C. 

Serjeant  Darnall  moved  for  a  certiorari  to  the  Old  Bailey  to  remove  an  indictment 
against  a  person  of  credit,  for  falsely  pretending  that  a  person  of  no  reputation  was 
Sir  John  Thornycraft,  per  quod  the  prosecutor  was  induced  to  trust  him.  Sed  per 
Curiam,  as  you  move  on  behalf  of  the  defendant,  we  must  have  a  more  particular 
reason;  ideo  nil  capiatur  per  motionem(l). 

(1)  Rex  V.  Ferguson,  Cas.  temp.  Hard.  369.  Anon.  1  Salk.  144.  Nehujfs  case, 
ib.  151.     Vide  Rex  v.  JFells,  ante,  549. 

Stevenson  vers.  Nevinson. 

On  a  trial  at  Bar  in  B.  R. 

Where  there  are  two  qualifications  to  an  election  of  an  officer,  he  who  has  but  one 
only  may  be  a  witness  as  to  the  right.     L.  Rayra.  1353. 

The  question  was,  whether  the  plaintiff  was  qualified  to  be  elected  common 
councilman  of  Apulby.  The  defendant  attempted  to  disqualify  him,  by  setting  up 
two  qualifications  which  he  had  not,  viz.  a  burgage  tenure,  and  being  an  inhabitant; 
and  to  prove  this  called  one  who  was  an  inhabitant,  but  had  not  a  burgage  tenure. 
It   was  objected,  that  he  was   no   witness  to   narrow   the   right,  and  confine  it  to 
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burgage  tenants  and  inhabitants,  having  one  of  the  qualifications  himself  and  there 
fore  so  far  interested,  as  he  was  nearer  the  right  he  set  up  than  other  persons ;  but 
the  Court  said  there  was  a  necessity  of  allowing  such  people  in  a  question  of  this 
nature,  since  they  must  best  know  the  right;  besides  he  was  in  effect  a  witness 
against  himself,  by  saying,  though  I  am  an  inhabitant,  yet  I  have  no  right  to  be 
chosen,  because  I  have  not  a  burgage  tenure. 


[584]    Anonymous. 

On  a  trial  at  Bar  in  C.  B. 

Where  the  power  is  only  to  revoke  no  new  uses  can  be  declared. 

A.  suffers  a  recovery  to  the  use  of  himself  for  life,  remainder  to  B.  in  tail,  remainder 
to  0.  in  tail,  remainder  to  D.  in  tail,  remainder  to  A.  in  fee,  with  power  to  revoke 
the  three  remainders  in  tail  by  any  writing  under  his  hand  and  seal.  He  revokes 
them  within  the  terms  of  the  power,  and  by  the  same  deed  declares  new  uses  in  favour 
of  the  plaintitr,  without  any  words  of  conveyance,  covenant  to  stand  seised,  or  con- 
sideration expressed  :  and  upon  this  the  question  was,  whether  this  declaration  of 
uses   was  good  or  not. 

It  was  insisted  on  pro  quer',  that  A.  having  revoked  the  intermediate  remainders, 
had  the  whole  fee  in  himself,  and  might  dispose  of  it  as  he  pleased  ;  and  whether  it 
was  by  the  same  deed  or  by  a  different  deed  was  not  material. 

But  it  was  answered  and  resolved  by  the  Court,  that  true  it  was  he  might  by  will 
or  any  new  conveyance  have  made  such  new  disposition,  and  even  the  same  deed 
would  have  been  sufficient  for  that  purpose,  if  there  had  been  a  new  grant,  or  a  new 
covenant  on  consideration  expressed  ;  but  here  he  had  declared  new  uses  as  under  the 
recovery,  whereas  the  uses  of  the  recovery  were  full  before,  and  the  power  was  only  to 
revoke,  and  not  to  limit  new  uses.     Ex  relatione  aliorum.     The  plaintiff  was  nonsuit. 


Sir  Christopher  Musgrave  vers.  Nevinson. 

The  election  of  an  alderman  of  a  corporation  upon  a  casual  meeting  of  the  electors  is 
void,  unless  all  the  electors  concur  in  it.  New  trial  granted  after  a  trial  at  Bar. 
L.  Raym.  1358,  S.  C.  A  corporator  on  a  recent  prosecution  must  prove  receiving 
the  sacrament  within  a  year. 

The  corporation  were  all  invited  to  a  treat,  when  one  of  the  aldermen  desired  leave 
to  resign,  upon  which  his  resignation  was  taken,  and  the  plaintiff  at  the  same  time 
chosen  and  sworn  in.  Upon  a  trial  at  Bar  the  jury  found  it  a  good  election  ;  and  the 
Court  granted  a  new  trial,  it  being  fraudulent,  and  it  appearing  one  of  the  members 
was  not  there  till  after  the  election,  and  there  was  no  summons  to  meet  to  do  such  a 
corporate  act,  that  the  members  might  come  prepared  (1).  The  meeting  likewise  was 
not  in  the  Moot-Hall  but  at  a  tavern,  and  it  was  a  plain  surprize,  and  even  all  not 
present. 

As  to  the  point  of  its  being  a  trial  at  Bar  the  Court  made  no  difficulty  of  that 
since  the  case  of  Bewdley,  and  another  of  Sir  [585]  Joseph  Tyley  v.  Roberts  in  C.  B. 
where  on  a  trial  at  Bar  whether  compos  or  non  compos  the  jury  found  against  the 
weight  of  the  evidence,  and  there  was  a  new  trial.  The  case  in  Stiles  (which  is  the 
first  new  trial  in  print)  was  after  a  trial  at  Bar ;  and  in  the  case  of  an  alderman  of 
Derby  he  was  afterwards  ousted  upon  a  quo  warranto  (2). 

Et  per  Raymond  Justice.  My  Lord  Chief  Justice  Holt  used  to  say,  he  was  of 
opinion  that  the  practice  of  granting  new  trials  was  much  ancienter  than  the  case  in 
Stiles  (3) ;  since  we  meet  with  challenges  that  the  party  was  sworn  on  the  former 
trial,  and  therefore  ought  not  to  be  a  juror  again. 

N.B.  As  to  another  of  the  corporators  of  Apulby  (4),  he  was  put  to  prove  the 
receiving  the  sacrament  within  a  year  before  his  election,  it  being  recent,  and  there- 
fore the  Court  required  it,  though  no  notice  was  given  him  for  that  purpose. 
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(1)  Where  the  meeting  is  holden  upon  a  day  not  directed  by  the  charter,  all  the 
members  who  are  within  summons  must  be  summoned.  Kynaston  v.  Mayor,  &c.  of 
Shreiusbury,  post,  1051,  and  when  it  is  either  to  amove  or  elect  notice  of  that  particular 
purpose  should  be  given.  Rex  v.  Maym  of  Liverpool,  2  Burr.  723.  Rex  v.  Mayor,  &c.  of 
Doncaster,  ib.  738.  And  if  there  is  an  usual  method  of  giving  notice  of  an  assembly 
to  elect,  it  cannot  be  dispensed  with,  nor  can  the  election  be  good  without  complying 
with  it,  unless  all  the  persons  who  have  a  right  to  notice  are  actually  summoned,  and 
unanimously  agree.     Rex  v.  May,  5  Burr.  2681. 

(2)  Vide  Rex  v.  Reeks,  post,  716.  Smith  v.  Parklnirst,  post,  1105,  and  the  cases 
there  cited. 

(3)  Vide  the  opinion  of  Lord  Mansfield  C.J.  in  Bright  v.  Eynon,  1  Burr.  393. 

(4)  Tvfton  V.  Nevinson,  2  Ld.  Raym.  1354.  And  see  the  distinction  taken  between 
that  case  and  Crawford  v.  Powell,  2  Burr.  1013.     Vide  also  Rex  v.  Monday,  Cowp.  539. 

Wilkinson  vers.  Myek. 

What  is  a  good  registry  of  a  South-Sea  contract.     L.  Eaym.  1250.     8  Mod.  232,  S.  C. 

In  an  action  of  covenant  on  a  SouthSea  contract  the  defendant  pleaded,  that  the 
contract  was  never  duly  registered  according  to  the  late  Act  of  Parliament ;  and  upon 
the  trial  of  that  issue  a  case  was  made  for  the  opinion  of  the  Court. 

That  the  contract  was  by  indenture  set  out  (in  base  verba)  whereby  the  plaintiff 
in  consideration  of  14361.  10s.  to  be  paid  by  the  defendant,  doth  covenant  to  transfer 
to  him  all  such  stock,  bonds  and  money,  as  the  South-Sea  Company  shall  allow  on  the 
account  of  12771.  Is.  6d.  lottery  annuities  then  lately  subscribed  into  the  stock  by 
and  in  the  name  of  the  plaintiff:  in  consideration  of  which  the  defendant  covenants 
to  accept  the  produce  of  such  annuities,  and  to  pay  for  the  same  14361.  10s.  at  the 
same  time  :  that  this  contract  was  entered  in  the  books  of  the  South-Sea  Company  in 
hsec  verba,  under  which  the  plaintiff  subscribed  these  words.  This  is  for  my  proper 
use  and  benefit ;  and  then  signed  his  name  Philip  Wilkinson. 

That  no  evidence  was  offered  that  the  contract  was  made  for  the  use  and  benefit 
of  any  person  besides  the  plaintiff,  nor  that  [586]  the  contract  was  made  for  the  use 
and  benefit  of  the  plaintiff  only. 

And  a  verdict  was  given  for  the  plaintiff,  subject  to  the  opinion  of  the  Court  upon 
this  case. 

Strange  pro  quer'.  The  question  is,  whether  this  contract  be  duly  registered, 
according  to  the  direction  of  the  late  Act  of  Parliament.  I  shall  offer  my  reasons  in 
support  of  this  registry ;  and  since  this  is  like  to  be  a  leading  case,  and  that  many 
thousands  of  contracts  are  to  stand  or  fall  by  the  event  of  this  question,  I  shall  state 
the  clause  at  large,  because  I  apprehend  it  will  be  material. 

The  Act  of  Parliament  upon  which  this  question  arises  is  the  only  Act  that  passed 
in  a  session  held  for  that  purpose  at  the  latter  end  of  the  seventh  year  of  His  Majesty's 
reign  ;  and  after  some  other  provisions  for  restoring  the  publick  credit,  which  then 
greatly  suffered  by  the  mismanagement  of  the  South-Sea  directors,  it  comes  to  the 
case  of  contracts  between  private  persons,  and  takes  notice  of  the  necessity  there 
was,  to  make  some  regulations  or  orders  touching  contracts  for  the  sale  or  purchase 
of  subscription  or  stock,  for  preventing  a  multiplicity  of  vexatious  and  doubtful  suits 
in  law  or  equity  concerning  the  same,  and  therefore  it  enacts,  "That  every  contract 
for  the  sale  or  purchase  of  subscriptions  or  stock,  which  shall  be  unperformed  and 
not  compounded  before  such  a  time,  or  an  abstract  or  memorial  thereof,  signed  by 
the  party  interested  therein,  and  who  shall  be  minded  to  take  advantage  of  the  same, 
shall  be  entered  and  registered  in  books,  which  the  respective  companies  are  required 
to  prepare  for  that  purpose  :  and  in  default  of  such  entry  or  register  every  such 
contract,  as  to  so  much  as  shall  remain  unperformed  or  not  compounded,  shall  be 
void."  And  then  it  follows,  "That  such  entries  shall  express  the  names  of  the  parties 
or  pensons  for  whose  use  or  benefit  such  contracts  were  made." 

Having  slated  the  clause,  I  shall  consider  what  was  the  intention  of  this  Act  of 
Parliament,  and  whether  our  registry  lias  fulfilled  that  intention.  The  intention  of 
the  Legislature  is  expressed  in  that  part  of  the  clause  which  is  introductive  to  the 
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enacting  part;  it  was  to  prevent  a  multiplicity  of  vexatious  and  doubtful  suits  in  law 
or  equity,  by  giving  the  buyer  of  stock  a  view,  as  well  of  him  who  has  the  legal 
remedy,  as  he  who  has  the  equitable  interest,  thereby  to  ease  him  of  the  trouble  and 
expence  of  a  suit  in  equity  against  the  visible  contractor,  to  discover  whether  the  sale 
was  not  secretly  in  tiust  for  another,  against  whom  perhaps  the  buyer  might  have 
an  equitable  bar ;  and  therefore  if  it  is  disclosed  in  the  registry,  not  only  where  the 
legal  remedy  lies,  [587]  but  also  who  has  the  equitable  interest,  there  is  an  end  of 
any  trouble  from  vexatious  and  doubtful  suits  in  law  or  equity  about  that  matter, 
which  was  all  that  was  proposed  or  designed  by  the  Legislature. 

In  the  case  at  Bar,  the  contract  is  registered  in  h;ec  verba,  and  by  that  it  appears 
the  now  plaintiff  has  a  legal  remedy  (such  an  one  as  he  has  pursued)  by  action  of 
covenant  against  the  defendant.  But  say  they  on  the  other  side,  that  is  not  enough, 
he  may  only  be  nominal  in  this  affair.  In  answer  to  that,  he  has  added  these  words 
that  are  stated  in  the  case.  This  is  for  my  proper  use  and  benefit,  Philip  Wilkinson. 
So  that  he  has  answered  the  intent  of  the  Act  in  both  respects  ;  he  has  registered 
the  deed,  which,  gives  him  the  title  at  law,  and  he  has  likewise  shewn  the  equitable 
interest  to  be  in  himself. 

To  this  it  is  objected,  that  by  the  words  of  the  Act  he  is  required  to  express  for 
whose  use  or  benefit  the  contract  was  made  ;  and  that  in  the  present  case,  it  is  only 
expressed  for  whose  benefit  the  contract  was  at  the  time  of  registering. 

I  would  submit  two  things  as  an  answer  to  that  objection.  1.  That  this  is  a 
forced  construction,  and  carries  the  words  were  made  farther  than  is  necessary  to 
answer  the  design  of  the  Act.  And,  2.  That  if  your  Lordship  should  be  of  opinion  to 
construe  it  so  nicely,  yet  our  registry  will  be  suificient. 

1.  To  shew  this  to  be  a  forced  construction,  and  what  there  is  no  occasion  to 
make,  in  order  to  attain  the  end  of  the  Legislature,  I  would  beg  leave  to  say,  that 
considering,  this  Act  is  made  to  restrain  men  in  some  degree  from  the  full  exercise  of 
a  legal  remedy  they  had  before  ;  it  is  to  be  construed  in  such  a  manner,  as  will 
deprive  the  subject  of  as  little  as  may  be,  and  it  is  not  to  be  extended  to  any  con- 
struction beyond  what  will  strictly  answer  the  view  of  the  Parliament ;  and  so  the 
Court  did  often  intimate  upon  several  motions  that  have  been  in  this  Court  relating 
to  bail  upon  this  Act  of  Parliament,  where  they  kept  strictly  to  the  words  of  the  Act, 
without  extending  them  to  similar  cases. 

The  expression  in  the  Act  is  indeed  in  the  preterperfect  tense,  were  made ;  but  I 
shall  submit  it,  whether  considering  how  that  expression  comes  to  be  made  use  of,  it 
ought  to  be  expounded  strictly  to  mean  the  time  of  making  the  contract. 

The  Legislature  are  speaking  of  contracts  then  in  being,  and  [588]  therefore  it  was 
natural  to  speak  of  them  as  contracts  that  were  made  ;  and  in  this  view  the  expression 
will  be  far  short  of  what  it  would  have  been,  if  the  Act  had  required  the  entry  to 
express  the  names  of  the  parties  for  whose  benefit  the  contracts  were  at  the  time  of 
making;  and  it  may  be  material  to  observe,  that  in  another  part  of  the  Act  that 
phrase  is  used,  where  they  are  providing  for  the  case  of  a  contract,  when  the  seller 
had  not  the  stock  at  the  time  of  the  contract :  now  if  it  had  been  intended  to  have 
gone  so  far  back  in  our  case,  what  reason  is  there  why  the  same  expression  was  not 
made  use  of?  The  Act  of  Parliament  was  never  intended  as  a  snare,  to  avoid  all 
contracts  that  were  not  registered  according  to  the  strictest  letter  of  the  law.  The 
only  general  view  (besides  what  related  to  particular  persons)  was  to  see  a  little  into 
the  number  and  extensiveuess  of  the  contracts,  in  order  to  apply  farther  remedies  if 
there  was  occasion. 

In  a  common  law  conveyance  the  word  procreatis  (which  strictly  speaking  signifies 
children  that  were  born  at  the  time  of  the  feoffment)  has  nevertheless  been  construed 
to  take  in  all  the  issue,  whether  born  before  the  feoffment  or  after ;  and  yet  that  is 
an  expression  as  strongly  respecting  a  time  past  as  the  phrase  made  use  of  in  this 
statute  ;  and  if  in  that  case  it  was  extended  to  a  future  time,  why  not  as  well  in  our 
case  ?  especially  when  by  that  construction  the  intent  of  the  Legislature  is  answered. 

2.  Admitting  this  Act  does  require  the  entry  to  shew  for  whose  use  the  contract 
was  at  the  time  of  making ;  even  then  our  registry,  if  we  take  it  altogether,  will  be 
sufficient.  It  appears  upon  the  books  of  the  South-Sea  Company  (where  the  deed  is 
entered  in  hajc  verba)  that  Mr.  Wilkinson  was  possessed  of  several  lottery  annuities, 
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which  he  subscribed  in  as  his  own,  sold  as  his  own,  registered  that  contract  as  such, 
and  which  he  shews  continued  to  be  his  own  sole  property  and  interest  to  the  time 
of  such  registry.  Is  there  now  after  all  this  any  room  to  doubt,  whether  this  contract 
was  made  upon  his  own  account  or  not  ?  If  there  be  no  room  to  doubt  it,  and  if  it 
be  a  matter  naturally  to  be  collected  from  this  registry ;  then  it  is  a  registry  that  in 
the  strictest  acceptation  of  the  words  is  conform  to  the  Act  of  Parliament,  and  there 
is  an  end  of  their  objection  that  way. 

It  is  stated  in  the  case,  that  no  evidence  was  offered,  to  prove  that  this  contract 
was  for  the  benefit  of  any  body  but  the  plaintiff:  what  influence  that  will  have  in 
this  question  I  must  submit ;  and  also  another  matter  that  appeared  upon  view  of  the 
South-Sea  books,  which  was,  that  hardly  any  of  the  entries  were  even  so  strong  as 
this  signing  by  the  plaintiff,  it's  being  for  his  own  proper  use  and  benefit. 

So  that  upon  the  whole  matter  I  must  submit  it,  that  as  by  this  registry  the 
defendant  is  fully  apprized  who  he  has  to  deal  with,  and  therefore  has  no  occasion  to 
go  into  equity  to  discover  who  would  be  intitled  to  the  benefit  of  the  contract,  since  he 
sees  at  [589]  one  view  that  both  the  legal  and  equitable  interest  are  in  Mr.  Wilkinson  ; 
the  giving  him  all  this  light  is  performing  every  thing  that  was  required  of  us  by 
this  Act  of  Parliament ;  and  therefore  I  hope  your  Lordship  will  be  of  opinion,  our 
action  of  covenant  was  well  brought,  and  that  the  question  which  has  arisen  upon 
this  registry  shall  be  determined  in  favour  of  the  plaintiff. 

Fazakerley  contra.  It  must  be  admitted,  that  this  registry  is  not  according  to  the 
words.  They  require  it  to  shew  for  whose  use  the  contract  was,  the  registry  only 
shews  for  whose  it  is  at  the  time  of  registring. 

And  as  it  is  not  within  the  words,  so  neither  is  it  within  the  reason  and  intent  of 
the  Act.  The  pieamble  takes  notice  of  the  great  frauds  and  abuses  that  had  been 
committed  by  the  late  South-Sea  directors,  to  the  prejudice  of  the  publick  ;  and 
therefore  being  made  for  the  benefit  of  the  publick,  it  ought  to  be  carried  as  far  as 
may  be.  One  main  end  of  this  Act  was,  to  discover  what  contracts  the  directois 
were  interested  in,  that  so  the  publick  might  have  the  benefit  of  them  ;  and  that  it 
should  not  be  in  the  power  of  a  director,  to  set  up  a  nominal  person,  to  recover  for 
his  private  use,  in  order  to  defraud  the  publick  of  so  much,  which  was  declared  to  be 
forfeited.  But  how  will  that  end  be  attained  if  this  registry  subsists  ?  Not  at  all. 
For  supposing  Mr.  Wilkinson  to  have  been  at  first  only  nominal,  and  in  trust  for  a 
director;  may  not  that  director  assign  over  the  equitaljle  interest  after  the  contract 
is  made,  and  then  that  will  be  a  contract  for  the  benefit  of  Mr.  Wilkinson  at  the  time 
of  registring,  though  at  the  time  of  making  it  was  not.  By  this  means  the  Act  will 
be  eluded,  and  those  fraudulent  clandestine  assignments  can  never  be  got  at. 

There  can  be  no  inconvenience  in  keeping  them  strictly  to  the  words  of  the  Act, 
for  if  the  transaction  be  fair,  then  they  may  make  the  registry  according  to  the 
words  ;  but  if  the  fact  will  not  warrant  it,  I  apprehend  the  Legislature  never  intended 
to  give  the  equitable  proprietor  a  power  to  change  hands,  perhaps  to  the  defrauding 
the  publick,  or  at  least  the  private  contractor. 

Mr.  Strange  says  it  will  be  sufficient,  because  now  it  appears  both  where  the  legal 
and  equitable  interest  are ;  and  so  it  does,  but  that  is  not  enough,  the  statute  intend- 
ing to  give  the  buyer  an  opportunity  of  knowing  who  had  the  equitable  right  when 
the  contract  was  made. 

[590]  I  must  therefore  insist,  that  if  this  registry  stands,  the  intent  of  the  Act  is 
not  answered  ;  because  it  is  liable  to  that  objection  that  it  might  at  first  be  in  trust 
for  another,  which  trust  might  afterwards  be  assigned  or  related. 

Chief  Justice.  This  was  tried  before  me  at  Nisi  Prius,  and  it  being  a  case  of  very 
great  consequence,  I  did  not  think  it  proper  to  determine  it  there,  though  I  must  own 
that  I  was  in  no  great  doubt  about  it. 

It  is  certain  that  this  registry  is  not  within  the  words  of  the  Act,  since  it  is  not 
said  that  the  contract  was  at  first  made  for  the  use  and  benefit  of  the  plaintiflT,  But 
though  it  be  not  within  the  letter,  yet  I  think  we  are  to  give  this  Act  such  a  con- 
struction as  is  reasonable,  considering  the  natuie  and  circumstances  of  the  case. 
I  believe  the  Parliament  never  intended  to  avoid  contracts  upon  so  great  a  nicety  as 
this,  and  therefore  since  the  plaintiff  has  shewn,  that  he  is  the  oidy  person  the 
defendant  can  have  to  do  with,  or  be  called  upon  by,  in  this  matter,  I  am  of  opinion 
the  registry  is  well  enough,  and  the  plaintiff  must  have  judgment. 
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Powys  Justice.  I  think  this  is  a  good  registry.  There  is  nothing  in  the  deed 
that  looks  like  any  thing  of  a  trust,  and  we  are  not  to  suppose  it  one.  Besides, 
considering  the  nature  of  this  case,  it  is  not  probable  that  it  could  be  a  transaction 
privately  for  the  benefit  of  a  director,  because  this  is  not  a  money  subscription, 
but  a  subscription  of  lottery  ainiuities ;  and  every  body  knows,  that  though  in  the 
case  of  the  money  subscriptions  they  made  use  of  other  people's  names,  yet  they 
were  fond  enough  of  subscribing  annuities  in  their  own  names ;  and  the  thing 
has  answered,  by  the  Parliament's  giving  greater  allowances  to  those  directors  who 
subscribed  in  the  most.  The  words  of  the  Act  are  minded  to  take  advantage,  and  all 
they  intended  was  to  see  what  bargains  were  insisted  on. 

Fortescue  Justice.  The  intent  of  the  Act  was  to  let  the  buyer  know,  whether  he 
that  sued  him  was  really  intitled  to  the  money  ;  you  shall  register  your  contract,  and 
put  your  name  to  it.  This  is  for  my  proper  use,  in  a  legal  acceptation,  denotes  it 
was  so;  because  being  a  chose  in  action  it  could  not  be  assigned.  In  the  nature  of 
the  thing  surely  it  is  well  enough. 

Raymond  Justice.  This  is  an  action  ex  post  facto,  to  lay  a  clog  upon  a  legal 
remedy,  and  therefore  ought  to  have  such  a  construction  as  the  plaintiff  contends  for. 
The  case  of  the  directors  was  not  under  consideration  at  the  time  of  passing  this  Act, 
their  business  having  been  settled  before.  This  deed  imports  it  to  be  for  the  benefit 
of  the  plaintiff,  and  no  proof  is  offered  to  the  contrary  ;  we  must  therefore  take  it  to 
be  so,  and  I  see  no  inconvenience  therein.     Per  Cur':  Judgment  for  the  plaintiff. 


[591]    Trinity  Term,  10  Georgii  Regis.     In  B.  R. 

Sir  John  Pratt,  Knt.,  Lord  Chief  Justice.  Sir  Littleton  Powys,  Knt.,  Sir  John 
Fortescue  Aland,  Knt.,  Sir  Robert  Raymond,  Knt.,  Justices.  Sir  Philip  Yorke,  Knt., 
Attorney  General.     Sir  Clement  Wearg,  Knt.,  Solicitor  General. 

Jenny  vers.  Herle. 

Pas.  9  Geo.  Rot.  144. 

A  bill  drawn  payable  out  of  a  particular  fund  is  not  a  bill  of  exchange. 
L.  Raym.  1361.     8  Mod.  265,  S.  C. 

Error  of  a  judgment  in  C.  B.  in  an  action  upon  the  case,  wherein  the  plaintiff 
declares,  that  the  defendants,  according  to  the  custom  of  merchants,  drew  a  bill  of 
exchange  upon  J.  P.  whereby  they  requested  him  to  pay  the  plaintiff'  19451.  out  of 
the  monies  in  his  the  said  J.  P.'s  hands  belonging  to  the  proprietors  of  the  Devon.shire 
mines,  being  part  of  the  consideration  money  for  the  purchase  of  the  manor  of  West 
Buckland.  That  J.  P.  refused  to  accept  it,  and  the  defendants  as  drawers  are  liable. 
There  was  judgment  in  C.  B.  for  the  plaintiff',  but  upon  error  in  B.  R.  that  judgment 
was  reversed,  the  whole  Court  being  of  opinion,  that  this  appointment  to  pay  out  of 
a  particular  fund,  which  might  or  might  not  answer,  was  not  a  bill  of  exchange,  and 
exactly  like  the  case  of  Jocelijn  v.  Laserre  in  B.  R.  Pas.  1  Geo.  which  was  a  bill  drawn 
by  an  officer,  upon  his  agent,  requesting  him  to  pay  out  of  his  growing  subsistence; 
which  the  Court  on  a  special  resolution  delivered  by  Parker  C.  J.  held  not  to  be  a 
bill  of  exchange,  because  in  the  nature  of  the  thing  no  body  would  negotiate  it,  by  reason 
of  the  uncertainty  of  the  [592]  fund.  And  it  would  be  of  dangerous  consequence  to 
make  those  orders,  which  a  man  gives  to  his  steward  or  bailiff,  no  way  concerning 
trade,  to  be  bills  of  exchange.     The  judgment  of  C.  B.  was  reversed  (1). 

(1)  Vide  Dawkes  v.  Delomne,  3  Wils.  207.  1  Black.  Rep.  782.  Banbury  v.  Lisset, 
post,  1211.     Haydock  v.  Lynch,  L.  Raym.  1563. 

Crow  vers.  Rogers. 
A  stranger  to  the  consideration  can  maintain  no  action. 
In  assumpsit  the  plaintiff'  declares,  that  whereas  one  John  Hardy  was  indebted  to 
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the  plaintiff  in  701.  upon  a  discourse  between  this  Hardy  and  the  defendant  it  was 
agreed,  that  the  defendant  should  pay  the  plaintiffs  debt  of  701.  and  that  Hardy 
should  make  the  defendant  a  title  to  a  house.  Then  he  avers,  that  Hardy  was  always 
ready  to  perform  his  part  of  the  agreement,  and  that  the  defendant  in  consideration 
thereof  promised  to  pay  the  plaintiff. 

The  defendant  demurs  ;  and  it  was  insisted,  that  there  was  no  consideration  moving 
from  the  plaintiff  to  support  this  promise  :  and  the  case  of  Bourne  v.  Mason,  1  Vent.  6. 
2  Keb.  4.57,  527,  was  cited,  where  A.  being  severally  indebted  to  B.  and  C.  and  having 
a  debt  due  to  him  from  D.  C.  in  consideration  that  A.  would  permit  him  to  sue  D.  in 
his  name  promised  to  pay  B.  And  it  was  held,  that  this  being  a  matter  of  no  trouble 
to  the  plaintiff,  or  benefit  to  the  defendant,  he  was  a  stranger  to  the  consideration, 
and  could  maintain  no  action. 

On  the  other  side  was  cited  the  case  of  Dutton  v.  Pool,  1  Vent.  318,  332(a)  where 
it  was  held,  that  assumpsit  lay  for  the  daughter,  upon  a  promise  by  the  heir  to  pay 
her  portion  in  case  the  father  would  not  fell  timber ;  and  the  case  of  1  Roll.  Abr.  32, 
pi.  13,  where  goods  were  given  to  A.  on  consideration  to  pay  B.  201.  And  it  was 
resolved,  B.  might  maintain  an  assumpsit. 

The  Court  gave  no  opinion.  Adjournatur.  And  Pas.  12  Geo.  it  was  moved  again, 
and  without  much  debate,  the  Court  held,  the  plaintiff  was  a  stranger  to  the  con- 
sideration, and  gave  judgment  pro  def'(l). 

(a)  Sir  T.  Jones  103,  S.  C. 
(1)  Vide  Bull.  L.  N.  P.  134. 


[593]     DoMiNUS  Rex  vers.  Burridge. 

Challenging  the  array  of  a  special  jury  for  defect  of  hundredors  is  a  contempt  of  B.  R. 
but  challenging  the  polls  is  not(l).  L.  Raym.  1364.  8  Mod.  245.  S.  C.  cited 
And.  52.  N.B.  The  information  was  against  him  as  Mayor  of  Tiverton  for  absent- 
ing at  the  election  day. 

In  an  information  for  a  misdemeanor  there  was  a  rule  for  a  special  jury  to  be 
struck  by  the  Master,  who  was  to  chuse  forty-eight  out  of  the  freeholders'  book,  out 
of  which  each  side  was  to  strike  twelve,  and  the  remaining  twenty-four  were  to  be 
returned  for  the  trial  of  the  cause.  At  the  trial  the  defendant  challenged  the  array 
for  want  of  hundredors,  and  the  challenge  was  allowed;  whereupon  the  prosecutor 
moved  for  an  attachment  against  the  defendant,  as  being  guilty  of  a  contempt  of  the 
rule  ;  and  upon  the  motion  it  appeared,  that  the  defendant's  agent  in  striking  out  his 
twelve  had  expunged  all  the  hundredors. 

The  defendant's  counsel  insisted,  it  was  no  contempt,  because  they  were  not 
restrained  by  the  rule  ;  and  mentioned  several  precedents,  where  the  rules  have  been 
express,  that  the  defendant  should  strike  out  twelve,  and  not  challenge  the  array 
for  want  of  hundredors.  In  Queen  Elizabeth's  time,  Regina  v.  Lord  Hunsdon  (a)  was 
so.  Eex  V.  Kiffin,  29  Car.  2.  3  Keb.  340.  The  Attorney  General  moved  to  add 
those  words,  but  it  was  denied.  Bex  v.  Sherrard,  1  Geo.  those  words  are  added  ex 
assensu. 

Sed  per  Curiam.  This  is  a  plain  comtempt.  Does  not  he  defeat  the  rule,  by  insist- 
ing, that  the  twenty-four,  who  the  rule  says  shall  be  returned  to  try  the  cause,  shall 
not  try  it?  Suppose  a  submission  to  arbitration  be  revoked  (as  by  law  it  may)  after 
it  is  made  a  rule  of  Court,  that  is  certainly  a  contempt  (2).  The  same  in  a  release 
procured  from  the  nominal  plaintiff  in  ejectment.  In  Mr.  Gibbon's  case  he  pleaded  such 
a  release  puis  darrein  continuance ;  and  Lord  Trevor,  who  tried  the  cause,  said  he  was 
bound  to  allow  the  plea,  if  they  insisted  upon  it :  but  at  the  same  time  told  them,  he 
would  lay  them  by  the  heels ;  upon  which  the  plea  was  withdrawn.  This  is  not 
making  contempts  by  implication,  liiit  it  is  the  natural  construction  of  the  rule,  without 
which  the  justice  intended  by  making  these  rules  cannot  be  had.  He  might  indeed 
have  had  a  challenge  to  the  polls,  because  that  would  not  hinder  the  cause  from  going 
on ;  for  they  might  have  had  a  tales.     If  there  was  a  rule  to  restrain  the  party  from 
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taking  out  execution,  does  any  body  think  we  would  suffer  him  to  bring  an  action  of 
debt  upon  the  judgment?    Per  Curiam,  an  attachment  was  granted. 

(1)  Vide  Rex  v.  Johnson,  post,  1000. 
(a)  Cro.  Eliz.  663.     Moor  5.53-9. 

(2)  Vide  Moore  v.  Goodright,  post,  899. 


[594]    Burgess  vers.  Brazier. 
Et  taken  disjunctively  after  a  verdict.     L.  Raym.  1366.     8  Mod.  239,  S.  C. 

Debt  on  articles  for  a  horse  race,  whereby  it  was  agreed  to  ride  without  whip  or 
stick,  or  other  weapon,  besides  boots  and  spurs,  and  avers  that  he  rode  sine  flagello  et 
baculo  vel  aliis  armis.     Nil  debet  pleaded. 

After  verdict  for  the  plaintiff  it  was  moved  in  arrest  of  judgment,  that  the  aver- 
ment should  have  been  in  the  disjunctive  throughout,  whereas  upon  this  declaration 
he  might  have  one,  though  he  had  not  both;  and  Cro.  El.  3i8.  1  Leon.  124,  were 
cited. 

Et  per  Curiam,  this  would  have  been  ill  upon  a  demurrer  (1),  but  is  well  enough 
after  a  verdict.  The  last  vel  may  be  taken  to  disjoin  the  former  et,  and  though  the 
conjunctive  sense  be  the  most  obvious,  yet  since  it  is  capable  of  being  taken  dis- 
junctively, it  will  do.  1  Vent.  114.  Salk.  140.  1  Mod.  43.  The  jury  find  that  he 
rode  without  whip  and  stick  or  other  arms,  which  cannot  be  true  if  he  had  either. 
The  plaintiff  had  judgment. 

(1)  This  is  not  stated  in  the  other  reports  of  this  case. 


Between  the  Parishes  of  St.  John  the  Baptist  in  Devises  and  St.  James 

IN  Bishops  Kenny. 

Apprentice  is  settled  where  he  lies.  L.  Raym.  1371.  Cases  of  Sett,  and  Rem.  120, 
pL  159.  Fort.  321,  pi.  156.  8  Mod.  28.5.  Foley  170.  Bott  by  Const,  2  vol.  563, 
pi.  503,  S.  C. 

Upon  a  special  order,  stating  that  A.  was  bound  apprentice  to  B.  and  served  five 
years  in  the  parish  of  St.  John,  but  had  always  lain  in  the  parish  of  St.  James  with 
his  father,  the  sessions  adjudge  it  a  settlement  in  St.  John's. 

Et  per  Curiam,  the  order  must  be  quashed,  the  serving  without  lying  makes  no 
inhabitation,  which  is  necessary  to  gain  a  settlement  in  the  case  of  an  apprentice  :  and 
so  it  was  held  in  the  case  of  St.  Olave  Jewry,  ante,  51,  and  in  the  case  of  St.  Mary  Cole 
Church  V.  Iladcliff,  ante,  60. 

[595]    Gates  vers.  Machen. 

At  Nisi  Prius  in  Middlesex  coram  Fortescue  et  Raymond  Justices. 

8  W.  3,  c.  27.  In  escape  the  place  where  prisoner  had  been  surrendered,  is  immaterial. 
N.B.  The  defendant  was  in  execution  for  the  costs  in  ejectment,  and  it  was  held 
good  notice  within  the  statute.     8  W.  3,  c.  27,  if  signed  by  the  lessor  of  plaintiff. 

In  an  action  of  escape  against  the  marshal,  it  was  alledged,  that  the  prisoner  was 
surrendered  to  him  at  the  Chief  Justice's  chamber  in  the  parish  of  St.  Bride's,  whereas 
it  appeared  upon  the  evidence,  that  it  was  in  the  parish  of  St.  Dunstan.  But  the 
Judges  held  it  well  enough,  this  being  debt,  and  the  surrender  the  only  thing  material, 
and  that  it  differed  from  the  case  of  trespass,  where  every  part  of  the  declaration  is 
descriptive.     And  the  next  day 
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At  Guildhall  coram  King  C.J.  inter  Boddy  vers.  Smith. 

la  ejectment  the  ward  is  material. 

Ejectment  for  a  house  in  the  parish  of  St.  Peter  in  warda  de  Cheape  ;  the  defendant 
proved  it  was  in  warda  de  Farringdon  Infra,  and  that  no  part  of  the  parish  of  St.  Peter 
was  in  the  ward  of  Cheape,  and  the  plaintiff  was  nonsuit. 

DoMiNUS  Rex  vers.  Moise.  ^ 

Coram  Fortescue  et  Raymond  Justices. 

Proprietor  of  note  a  witness  on  indictment  for  tearing  it. 

Indictment  against  the  defendant  for  tearing  a  note,  whereby  he  promised  to  pay 
to  A.  B.  so  much  money.  A.  B.  was  produced  as  a  witness,  and  it  was  objected,  that 
it  was  swearing  to  set  up  his  own  demand,  because  if  the  defendant  was  convicted, 
the  Court  would  oblige  him  to  give  a  new  note.     But  the  Judges  allowed  her(l). 

(1)  See  Rex  v.  Nunez,  post,  1043. 

Duel  vers.  Harding. 

In  Middlesex  coram  Fortescue  et  Raymond  Justices. 

Servant  witness  in  action  by  master  for  beating  him. 

In  an  action  for  beating  his  servant,  per  quod  servitium  amisit,  they  allowed  the 
servant  to  be  a  witness  (1). 

(1)  Dunsley  v.  Westhrowne,  ante,  414,  contra.  But  Leivis  v.  Fog,  post,  944.  Cock  v. 
fFmiham,  post,  1054,  ace. 

[596]    Underwood  vers.  Hewson.     Ibid. 

[Referred  to,  Stanleij  v.  Powell  [1891],  1  Q.  B.  91.] 

Trespass  lies  for  an  accidental  hurt.     Bull.  L.  N.  P.  16,  25. 

The  defendant  was  uncocking  a  gun,  and  the  plaintiff  standing  to  see  it,  it  went 
off  and  wounded  him :  and  at  the  trial  it  was  held  that  the  plaintiff  might  maintain 
trespass.     Strange  pro  defendente. 

Lady  Coventry  vers.  Lord  Coventry.    In  Canc. 

[Discussed,  In  re  Lambert's  Estate  [1901],  1  Ir.  R.  268.] 

Tenant  for  life,  with  power  to  make  a  jointure,  remainder  over,  covenants  to  make 
one  of  certain  lands,  in  consideration  of  a  marriage  portion,  but  dies  before  a 
corapleat  execution  of  the  power  according  to  his  marriage  articles  ;  the  remainder- 
man was  decreed  to  perfect  it.  Held  also  that  the  remainder-man  had  no  equity 
to  have  the  lands  exonerated  out  of  the  personal  assets  of  the  covenantor.  S.  C. 
2  Will.  Rep.  222.  Abr.  Ca.  Eq.  348.  9  Mod.  12.  Rep.  of  Ca.  in  Eq.  160. 
10  Mod.  463.  Gilb.  Chan.  285.  2  Eq.  Ca.  Ab.  87,  pi.  9,  660,  pi.  8,  673,  pi.  9.  Max. 
in  Eq.  last  case,  S.  C. 

Thomas  late  Earl  of  Coventry  being  seised  in  fee  of  several  manors,  lands  and 
hereditaments,  in  several  counties  in  England,  some  in  possession,  and  other  part 
in  reversion  expectant  on  the  death  of  Lord  Deerhurst  his  eldest  son,  and  of  Gilbert, 
afterwards  Earl  of  Coventry,  his  second  son  (the  plaintiff's  late  husband)  without 
issue  male,  by  his  will  dated  the  24th  day  of  March   1698,  gave  several  parts  of 
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his  estates,  therein  particularlj'  mentioned,  to  Elizabeth  his  wife  for  life,  and  after 
her  decease  to  trustees  and  their  heirs,  to  the  use  of  his  first  and  other  sons  by 
his  then  wife  in  tail  male,  remainder  as  to  part  to  the  use  of  his  son  Gilbert  for 
life,  and  his  first  and  other  sons  in  tail  male,  remainder  to  his  son  the  Lord  Deerhurst 
for  life,  with  like  remainders  to  his  first  and  other  sons  in  tail  male,  remainder  to 
his  uncle  Francis  Coventry  for  life,  with  like  remainder  to  his  first  and  other  sons, 
remainder  to  his  cousin  the  defendant  William  the  present  Earl  of  Coventry  for 
life,  and  to  his  first  and  other  sons,  with  other  remainders  over.  And  as  to  the  other 
parts  of  his  estate  so  devised  to  his  wife  for  her  life,  to  the  use  of  his  son  the  Lord 
Deerhurst  for  life,  with  remainder  to  his  first  and  other  sons  in  tail,  with  like 
remainders  to  Earl  Gilbert,  Francis  Coventry,  and  the  now  earl,  for  their  lives,  and 
their  sous  in  tail  male,  with  remainders  over,  remainder  to  his  own  right  heirs. 

He  also  devised  to  his  said  trustees  and  their  heirs  divers  other  manors  and  estates, 
which  he  had  in  possession  and  reversion,  to  the  uses  following,  viz.  As  to  Woolston, 
Sintfield,  Edgware,  Griffe,  Cotton,  and  Woolvey,  to  the  use  of  his  first  and  other  sons 
by  his  then  wife  in  tail  male,  remainder  to  his  son  the  Lord  Deerhurst  for  life,  with 
remainder  to  his  first  and  other  sons  in  tail  male,  with  remainder  as  to  Woolston,  Sint- 
field, and  Bearly,  to  the  use  of  Gilbert  Coventry  for  life,  with  remainders  to  his  first  and 
other  sons  in  tail  male,  with  remainders  as  to  the  said  manors,  and  also  as  concerning  the 
said  manors  of  Edgware,  Griffe,  and  Woolvey,  to  the  use  of  Francis  Coventry  for  life, 
remainder  to  his  first  and  other  sons  in  tail  male,  with  remainder  to  the  defendant 
the  present  Earl  of  Coventry  for  life,  and  to  his  first  [597]  and  other  sons  in  tail 
male,  with  remainders  over,  remainder  to  his  own  right  heirs  :  and  as  to  his  manors  of 
North  Littleton,  South  Littleton,  Offenham,  Berlingham  and  Destford,  other  parts 
thereof  in  possession,  to  the  use  of  the  Lord  Deerhurst  for  life,  with  remainder  to  his 
first  and  other  sons  in  tail  male,  remainder  to  the  use  of  his  son  Gilbert,  and  his  sons 
in  tail  male,  remainder  to  the  first  and  other  sons  of  the  said  Earl  Thomas  by  his 
then  wife,  remainder  to  the  use  of  the  said  Francis  for  life,  and  his  sons  in  tail  male, 
remainder  to  the  defendant,  the  present  earl,  for  life,  and  his  sons  in  tail  male,  ^yith 
several  remainders  over,  with  remainder  to  his  own  right  heirs :  in  which  will  it  is 
provided,  "That  it  should  be  lawful  for  any  person  or  persons  who  should  at  any 
time  then  after  by  virtue  of  the  .said  will,  or  any  codicil  or  codicils  to  be  added  thereto, 
be  seised  of  any  of  the  testator's  manors  or  lordships,  lands,  tenements  or  heredita- 
ments, by  any  writing  or  writings  under  his  or  their  hands  and  seals  to  limit  and 
appoint  any  such  manors  or  lordships  (except  Great  and  Little  Milton,  and  all  such 
other  manors  where  there  are  any  copyhold  estates)  and  any  of  the  said  messuages, 
lands  and  tenements  or  hereditaments,  not  exceeding  the  yearly  value  of  .5001.  to 
any  wife  or  wives  such  person  or  persons  should  have  or  happen  to  marry,  for  her  or 
their  respective  life  or  lives,  for  her  or  their  jointure  or  jointures,  so  as  such  person 
or  persons  shall  have  with  such  wife  or  wives  upon  such  marriage  a  portion  equivalent 
for  such  a  jointure  :  "  and  after  making  other  provisions  in  his  said  will,  the  testator 
appointed  his  wife  executrix,  and  died  without  issue  by  her  ;  who  afterwards  married 
Thomas  Savage,  Esq;  and  is  still  living.  Thomas  Lord  Deerhurst  died  in  the  life-time 
of  his  father,  leaving  an  infant  son,  afterwards  Earl  of  Coventry,  who  died  without 
issue,  and  the  title  descended  to  Gilbert,  the  second  son. 

*Upon  a  treaty  of  marriage  between  Earl  Gilbert  and  the  plaintiff  his  second 
wife,  articles  of  agreement  dated  the  23(1  of  June  1715,  were  made  between  Earl 
Gilbert  of  the  first  part,  the  defendant  Sir  Strensham  Masters,  and  the  plaintiff  his 
only  daughter,  of  the  second  part,  and  the  defendants  Mr.  Leigh  and  Mr.  Williams  of 
the  third  part,  whereby  in  consideration  of  such  marriage,  and  of  10,0001.  marriage 
portion  paid  down  by  Sir  Strensham  Masters  to  the  said  Earl  Gilbert,  he  the  said 
Earl  Gilbert  for  himself,  his  heirs,  executors  and  administrators,  did  covenant, 
promise  and  agree,  to  and  with  the  said  Sir  Strensham  Masters,  his  heirs,  executors 
and  administrators,  and  to  and  with  every  of  them  by  the  said  articles  in  manner  and 
form  following,  (that  is  to  say)  that  he  the  said  Gilbert  Earl  of  Coventry,  or  his  heirs, 
should  and  would,  at  any  time  after  the  solemniza-[598]-tion  of  the  said  intended 
marriage,  at  the  request  of  the  said  Sir  Strensham  Masters,  his  heirs,  executors,  or 
administrators,  but  at  the  proper  costs  and  charges  in  the  law  of  the  said  Gilbert  Earl 
of  Coventry,  his  executors  or  administrators,  according  to  the  power  given  to  him  the 
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said  Earl  of  Coventry  for  that  purpose,  in  and  by  the  last  will  and  testament  of  the 
Right  Honourable  Thomas  the  late  Earl  of  Coventry  deceased,  father  of  the  said 
Gilbert  Earl  of  Coventry,  bearing  date  on  or  about  the  24th  day  of  March,  in  the 
year  of  our  Lord  1698,  or  otherwise  by  good  and  sufficient  conveyances  and  assurances 
in  the  law,  well  and  sufficiently  convey,  settle,  limit  and  appoint,  or  cause  or  procure 
to  be  conveyed,  settled,  limited  or  appointed,  manors,  messuages,  lands,  tenements, 
and  hereditaments,  of  the  full  and  clear  value  of  5001.  per  ann.  unto  or  upon  the  said 
Anne  Masters,  for  and  during  her  natural  life  for  her  jointure,  to  commence  and  take 
effect  in  possession  immediately  from  and  after  the  death  of  the  said  Gilbert  Earl 
of  Coventry,  in  case  the  said  Anne  Masters  shall  him  survive,  as  by  the  said  Sir 
Strensham  Masters,  his  heirs,  executors,  or  administrators,  or  by  his  surveyor,  or 
any  of  their  counsel  learned  in  the  law,  shall  be  reasonably  devised,  advised  or 
required :  and  also  that  his  heirs,  executors,  or  administrators,  should,  after  his  death, 
pay  her  during  her  life  2.501.  per  ann.  as  an  addition  to  her  jointure,  half  yearly,  free 
from  taxes. 

And  it  was  further  agreed  that  Earl  Gilbert  should  deposit  50001.  part  of  the 
10,0001.  in  the  Bank  of  England,  or  invest  it  in  Exchequer  notes  carrying  interest, 
and  deposit  them  in  a  box  or  trunk  to  be  locked  up  with  three  locks,  upon  trust  that 
the  defendants  Leigh  and  Williams  should  lay  out  the  50001.  in  the  purchase  of  lands, 
and  settle  them  to  the  use  of  the  earl  for  life,  with  remainder  to  trustees  to  preserve 
contingent  remainder.s,  and  after  his  death  to  the  use  of  the  plaintiff  for  life,  to  be 
with  the  manors  and  lands  of  5001.  per  ann.  aforesaid,  and  the  said  annuity  of  2401. 
per  ann.  in  full  for  her  jointure  and  in  bar  of  dower;  with  other  limitations  to  the 
use  of  the  children  of  that  marriage  ;  and  in  default  of  such  issue  to  the  use  of  the 
said  Earl  Gilbert,  his  heirs  and  assigns,  as  therein  is  mentioned,  with  a  power  in  the 
trustees,  until  a  purchase,  to  put  out  the  50001.  at  interest,  to  be  applied  as  therein 
directed. 

The  marriage  took  effect,  and  the  10,0001.  marriage  portion  was  paid,  and  50001. 
part  thereof,  was  invested  in  bank  bills,  and  afterwards  lent  on  a  mortgage  that  had 
been  made  of  part  of  the  family  estate,  pursuant  to  said  articles.  And  Earl  Gilbert 
soon  after  his  marriage  gave  directions  to  his  steward,  to  find  out  proper  lands  for 
a  jointure,  and  the  steward  according  to  orders  perused  the  family  settlement,  and 
could  find  no  other  estate  [599]  than  the  manor  of  Woolvey,  which  was  free  from 
incumbrances,  and  which  was  within  the  earl's  power  to  settle  ;  and  the  said  manor 
being  of  little  more  than  the  yearly  value  of  4001.  the  earl  paid  off  a  12001.  mortgage 
on  lands  in  Woolston,  and  agreed  to  make  up  the  5001.  per  annum  out  of  those 
lands ;  and  accordingly,  at  the  request  of  Sir  Strensham  Masters,  caused  a  settlement 
by  way  of  lease  and  release  the  5th  and  6th  of  July  1719  to  be  prepared,  which  was 
agreed  to  by  all  parties,  and  approved  of  by  Sir  Strensham,  and  actually  iugrossed  ; 
wherein,  after  recital  of  Earl  Gilbert's  power  by  the  said  will,  and  of  the  articles,  the 
said  Earl  Gilbert  is  therein  mentioned  to  limit  and  confirm  unto  Sir  Strensham 
Masters  and  Mr.  Leigh,  their  heirs  and  assigns,  the  said  manor  of  Woolvey  and 
several  lands  in  Woolston  therein  particularly  mentioned,  of  the  value  of  5001.  per 
annum.  And  the  earl  often  expressed  his  intentions  to  execute  the  said  settlement; 
but  by  his  sudden  illness,  whereof  he  died,  and  the  absence  of  the  steward,  in  whose 
custody  the  intended  settlement  was  at  that  time,  and  many  other  unforeseen 
accidents,  set  forth  in  the  pleadings,  the  same  was  not  executed  before  his  death. 

Earl  Gilbert  died  without  issue  male,  leaving  by  Dorothy  his  first  wife  the  Lady 
Anne,  now  the  wife  of  Sir  William  Carew,  his  only  daughter  and  heir.  But  before 
his  death  made  his  last  will  and  testament  in  writing,  dated  27th  of  October  1719, 
and  thereby  (inter  alia)  gave  the  plaintilT  (besides  what  was  agreed  to  be  settled  on 
her  by  the  marriage  articles)  30001.  and  several  specifiek  legacies,  and  made  his  said 
(laughter  the  Lady  Anne  Carew  sole  executrix,  who  hath  since  proved  his  will,  and 
taken  upon  her  the  execution  thereof. 

Francis  Coventry  also  died  without  issue  male.  So  that  upon  the  death  of  Earl 
Gilbert,  the  defendant  William  (the  present)  Earl  of  Coventry  became  seised  of  divers 
manors  and  estates  under  and  by  virtue  of  the  limitations  in  the  said  will,  subject  not 
only  to  the  50001.  mortgage,  but  as  the  plaintiff  insists,  to  the  5001.  per  annum  agreed 
to  be  limited  to  the  plaintiff  for  her  jointure :  and  the  plaintiff's  bill  is,  to  compel  the 
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trustees  in  the  mortgage  to  call  in  the  .50001.  in  order  to  lay  it  out  in  a  purchase,  and 
to  compel  Sir  William  Carew  and  his  lady  to  give  a  real  security  for  the  2501.  per 
annum,  and  to  pay  the  30001.  legacy.  And  against  the  Earl  of  Coventry,  that  she 
may  hold  and  enjoy  the  land  contained  in  the  settlement  intended  to  be  executed, 
for  her  life  ;  but  in  case  the  indenture  so  ingrossed  should  prove  defective,  and  not 
amount  in  equity  to  a  sufficient  appointment  pursuant  to  the  power,  then  that  she 
may  have  a  satisfaction  out  of  the  carl's  real  and  personal  estate. 

[600]  On  the  hearing  of  this  cause  the  18th  of  April  1722,  several  cases  being  then 
cited,  the  Court  was  pleased  to  refer  it  to  Mr.  Conway,  one  of  the  Masters,  to  take  account 
of  the  real  and  personal  assets  of  Earl  Gilbert  come  to  the  hands  of  any  of  the  parties, 
who  were  to  be  examined  on  interrogatories,  and  the  Master  was  also  to  take  an 
account  of  the  debts  of  Earl  Gilbert  unsatisfied  at  his  death,  and  also  of  his  legacies, 
and  to  state  the  real  and  personal  assets,  and  any  other  matter  he  should  tiud  difficult, 
specially  to  the  Court :  and  when  the  Master  should  have  made  his  report,  this  cause 
was  to  come  on  again  to  be  heard  thereupon  ;  and  also  as  to  the  5001.  per  annum  claimed 
by  the  plaintiff  upon  the  marriage  articles.  At  which  time  the  Court  (being  before 
attended  with  the  cases  then  cited)  would  desire  the  assistance  of  some  of  the  Lords 
the  Judges  and  the  Master  of  the  Rolls  :  and  all  further  directions  were  reserved  until 
the  cause  should  come  to  be  heard  on  the  Master's  report. 

The  Master  made  his  report,  and  thereby  certified,  that  the  real  and  personal 
assets  of  the  said  Earl  Gilbert  amount  to  13,4671.  Os.  9d.  over  and  besides  the  12001. 
and  interest  due  on  the  said  mortgage  of  Woolston,  and  that  there  was  37921.  9s.  7(1. 
paid  and  to  be  paid  by  the  said  Sir  William  Carew,  in  discharge  of  debts,  legacies  and 
funeral  charges,  besides  what  is  due  to  the  plaintitf,  as  in  the  report  is  mentioned  : 
and  the  plaintiffs  demands  out  of  the  said  13,4671.  Os.  9d.  are  as  follows,  viz.  2501. 
annuity  clear  of  taxes  ;  jewels,  furniture,  and  other  specifick  legacies,  amounting  to 
14481.  Is.  7d.  halfpeiuiy  ;  and  the  demand  of  5001.  per  annum  now  in  question,  with 
the  arrears  thereof  from  Earl  Gilbert's  death,  being  four  years  and  upwards. 

In  this  case  it  was  argued  for  the  defendant,  that  here  was  no  execution  of  the 
power  limited  in  Earl  Thomas's  will,  because  the  covenant  with  SirStrensham  Masters 
was,  that  Earl  Gilbert,  or  his  heirs,  should  and  would,  at  the  proper  costs  and  charges 
of  the  said  earl,  his  executors  or  administrators,  according  to  the  power  in  the  will  of 
Earl  Thomas,  or  otherwise  by  good  and  sufficient  conveyances  in  the  law,  sufficiently 
convey  lands  to  the  value  of  5001.  per  annum  :  and  that  therefore  they  could  not  come 
into  a  Court  of  Equity  for  a  specifick  performance,  because  they  were  not  specially 
mentioned  in  the  covenant  to  be  set  forth  as  a  jointure  ;  and  that  the  covenant  was  to 
be  interpreted  as  a  personal  covenant,  because  it  was  made  with  Masters,  his  heirs, 
executors  and  administrators,  either  to  settle  in  pursuance  of  the  power,  or  otherwise ; 
so  that  Earl  Gilbert  had  his  election,  to  satisfy  the  covenant,  either  by  settling  the 
lands  under  the  power  by  appointment,  or  by  limiting  any  other  lands  to  the  same 
purposes  ;  and  according  to  the  circumstances  of  this  case  he  could  not  be  [601]  said 
to  have  made  his  election,  because  from  1715  to  1719,  there  was  nothing  done, 
nor  any  request  by  Sir  Strensham,  to  settle  any  particular  lands  in  pursuance  of  the 
power.  And  though  about  July  1719,  a  draft  was  prepared  and  ingrossed,  yet  that 
continued  to  lie  by  till  October  1719,  and  was  never  executed  ;  and  he  had  therefore  an 
animus  deliberandi  continuing,  and  had  not  taken  hold  of  the  power,  by  appointing 
the  lands  of  Woolvey  and  Woolston  in  performance  of  the  covenant,  since  the  indentures 
were  only  ingrossed,  and  never  executed.  And  in  all  conveyances  of  this  nature  the 
animus  deliberandi  must  be  supposed  to  continue,  till  the  Act  be  compleatly  executed. 
And  the  power  not  being  executed,  this  was  compared  to  the  case  of  Lanyon  v. 
Williams,  where  tenant  in  tail  for  valuable  consideration  covenants  to  sell  the  estate- 
tail  and  dies  ;  a  Court  of  Equity  would  not  compel  him  to  execute  such  conveyance, 
though  there  had  been  a  decree  against  the  tenant  in  tail  to  levy  a  fine  and  suffer  a 
recovery  :  and  therefore  it  was  urged,  that  since  the  remainder  was  vested  before  the 
legal  estate  was  executed  by  Earl  GJilbert,  the  Court  would  not  compel  the  remainder- 
man in  this  case  to  execute  conveyances  in  pursuance  of  this  covenant. 

And  here  they  quoted  those  cases  of  law,  which  say  that  powers,  which 
go  in  derogation  of  remainders  vested,  are  to  be  taken  strictly ;  because  it  was 
looked  upon  as  dangerous  for  a  Court  of  Equity  to  overthrow  by  their  decrees  the 
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interests  that  were  originally  vested  in  the  parties  by  legal  conveyances ;  and  the 
rather  in  this  case,  because  there  was  a  personal  and  some  real  estate  to  satisfy  the 
covenant :  and  this  covenant  is  to  be  considered  as  a  debt  due  from  Earl  Gilbert  on 
receiving  his  marriage  fortune  ;  and  wherever  there  is  a  debt,  the  personal  estate  shall 
go  in  exoneration  of  the  real,  which  is  to  support  the  honour  and  dignity  of  the 
family.  And  it  was  further  urged,  that  the  heir  being  expressly  bound  in  the 
covenant,  the  estate  descended  to  the  heir  should  be  first  liable. 

But  it  was  answered  and  resolved  by  the  Court  (1),  that  after  the  Statute  of 
27  Hen.  8,  c.  10,  for  Transferring  of  Uses  into  Possession,  the  Courts  of  Common  Law 
held,  that  powers  in  derogation  of  estates  executed  were  to  be  taken  strictly  ;  and 
therefore  if  not  pursued,  they  would  not  impeach  or  destroy  an  estate  already 
executed  by  legal  conveyances.  But  in  the  Courts  of  Equity  they  soon  found  that  the 
construction  was  too  artificial,  and  not  according  to  natural  equity ;  and  therefore 
they  construed  these  [602]  powers  as  a  reservation  of  so  much  of  the  ancient 
dominion  of  the  estate,  to  be  under  the  controul  of  the  tenant  for  life.  Et  cujus 
est  dare  illius  est  disponere  ;  and  as  often  as  any  such  dominion  is  reserved,  the  tenant 
for  life  may  contract  about  it ;  and  where  a  marriage  contract  is  made,  as  this 
was,  in  contemplation  of  the  execution  of  such  a  power,  it  was  a  real  lien  upon 
the  estate ;  for  both  the  marriage  was  had,  and  the  marriage  portion  paid,  in  con- 
templation that  the  charge  should  be  laid  on  the  estate  in  pursuance  of  the  power. 
And  therefore  a  Court  of  Equity  may  decree  it  against  the  remainder-man,  because 
he  claims  under  the  devise  of  Earl  Thomas,  whose  intention  was,  that  such  a  charge 
should  be  induced  on  the  land  ;  and  the  present  earl  taking  the  estate  under  the 
will,  takes  it  sub  onere  :  so  that  a  Court  of  Equity  may  decree  the  charge  to  be 
made  good  by  the  remainder-man,  because  it  is  decreeing  a  charge  in  pursuance 
of  the  intent  of  the  testator.  And  equity  in  this  case  was  obliged  to  make  such 
decree,  because  the  first  provision  was  made  both  for  the  honour  and  advantage 
of  the  family  ;  since  they  could  not  have  married  according  to  their  quality,  with- 
out having  a  power  to  make  such  a  jointure ;  and  the  present  earl  takes  the 
benefit  of  such  power,  by  having  such  a  dominion  over  the  estate  for  his  own 
advantage,  and  therefore  he  is  obliged  in  conscience  to  discharge  the  intention  of 
the  testator  in  behalf  of  Earl  Gilbert.  And  this  is  not  like  a  case  of  tenant  in 
tail,  for  when  such  tenant  sells,  and  dies  before  cutting  off  the  entail,  equity  cannot 
relieve ;  because  the  Statute  de  Donis  binds  a  Court  of  Equity,  as  it  does  the 
Courts  of  Law  :  but  if  the  vendee  avoids  the  statute  by  a  recovery,  the  Courts  of 
Equity  have  never  prohibited  such  a  fictitious  suit  to  overthrow  the  title  of  the 
heir  in  tail.  Nay  farther,  if  there  was  a  trust  in  tail,  and  the  cestui  que  trust 
should  covenant  to  convey  for  valuable  consideration,  there  the  Court  of  Equity 
would  oblige  the  heir  in  tail  to  convey ;  because  this  is  a  creature  of  equity,  and 
out  of  the  statute.  And  wherever  an  agreement  is  made,  and  money  paid  :  equity 
does  not  consider  the  form  of  the  conveyance,  but  takes  it  as  if  it  were  actually 
executed  in  the  best  manner  that  could  be  contrived  at  law  ;  for  the  substantial 
part  of  the  agreement  is  the  price,  and  for  that  the  right  is  transferred,  and  what 
ought  to  be  done  is  looked  upon  as  done.  And  therefore  if  a  man  article  for  the 
purchase  of  land,  and  sells  all  his  estate,  it  would  pass  the  lands  in  the  articles. 
And  this  distinction  was  taken,  that  if  it  had  been  a  mere  voluntary  conveyance, 
the  animus  deliberandi  should  have  continued  till  the  conveyance  was  executed  ; 
but  here  being  a  contract  to  settle  in  pursuance  of  that  power  ;  when  an  estate  is 
afterwards  set  out,  it  shall  be  presumed  to  be  an  execution  of  that  contract,  which 
in  conscience  he  was  obliged  to  perforin;  especially  in  a  case  so  circumstanced, 
since  nothing  can  be  objected  to  the  value  of  the  lands  :  and  in  this  case  what 
the  peisons  con-[603]-tracting  had  in  contemplation  was  an  estate  executed  in  pur- 
suance of  the  power  :  and  the  words  or  otherwise,  &c.  are  to  be  looked  upon  as 
auxiliary,  and  to  aid  the  estate  to  be  conveyed;  so  that  if  the  earl  had  settled, 
or  purchased  other  lands  in  order  to  be  settled,  according  to  the  contract,  he  might 
have  exonerated  the  lands  subjected  to  the  power  by  Earl  Thomas's  will;  and 
since  the  real  estate  now  in  question  was  mortgaged,  it  was  necessary  the  covenant 
should  be  large  enough  to  bring  in  all  the  real  and  personal  estate  of  Earl  (Gilbert 
in  aid  of  the  settled  estate,  in  case  of  delicieucy.      And  therefore  the  covenant  is 
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not  to  be  construed  on  the  one  hand  so  strictly,  as  to  subject  the  heir  in  the  first 
place,  nor  so  generally  as  if  the  word  heir  was  only  matter  of  form,  and  merely 
the  word  of  the  conveyancer ;  but  the  intention  was,  that  he  at  his  election  should 
have  a  power  out  of  any  other  estate  to  satisfy  the  covenant,  and  after  his  death, 
in  case  the  land  contained  in  the  power  should  be  deficient,  that  all  other  his 
estate  should  be  subject  thereto  ;  but  since  Earl  Gilbert  did  not  settle  any  other 
estate,  as  he  might  have  done  to  discharge  the  contract ;  it  remains  as  a  real  lien 
on  the  settled  estate  in  the  first  place  to  bind  the  same,  as  what  the  party  had 
in  contemplation  to  bind  by  the  contract.  And  this  is  not  like  the  cases  where 
equity  decrees  that  the  personal  estate  shall  go  in  exoneration  of  the  real ;  for 
the  reason  of  that  is,  that  the  personal  estate  is  the  natural  fund  for  the  payment 
of  debts  and  legacies,  and  therefore  as  far  as  that  is  not  specially  devised,  it  shall 
exonerate  :  but  the  articles  of  Earl  Gilbert  must  not  be  considered  as  a  debt,  but 
as  a  conveyance  of  so  much  of  the  estate,  over  which  he  had  a  power,  because 
his  primary  intention  was  to  convey :  and  if  it  be  considered  in  this  light, 
there  can  be  no  application  of  the  personal  estate,  since  there  is  no  debt  of  which 
the  real  estate  was  to  be  exonerated  (2)  :  and  that  this  was  the  construction  of 
powers  in  equity,  the  following  cases  were  quoted,  Dr.  Garth  v.  Lady  Beaufry,  by 
Lord  Somers,  Pasch.  1695  {ay.  Henry  Beaufry  settles  lands  to  the  use  of  himself 
for  life,  then  as  to  part  to  his  wife  for  life  for  her  jointure,  then  to  the  issue  male 
of  his  own  body,  with  several  remainders  over;  with  a  proviso,  that  if  he  should 
have  any  younger  children,  it  should  be  lawful  for  him,  by  deed  or  will,  executed 
in  the  presence  of  two  or  more  witnesses,  to  limit  and  appoint  any  of  the 
said  lands  (except  those  in  jointure)  to  such  persons  and  for  such  estates  as  he 
should  think  fit,  for  raising  5001.  a-piece  for  such  younger  children,  to  be  paid 
at  such  times,  and  in  such  manner,  as  by  such  deed  or  will  should  be  declared  or 
covenanted.  Henry  died,  leaving  several  younger  children,  but  did  not  make  any 
appointment.  Decreed  this  was  a  charge  upon  the  land,  and  bound  the  issue  in 
tail,  and  ordered  the  5001.  a-pieee  to  be  raised  for  the  younger  children. 

[604]  Accordingly  the  covenant  in  this  case  was  looked  on  as  an  execution  of  the 
appointment  in  pursuance  of  the  power. 

Lady  Clifford  v.  Lord  Burlington,  by  Lord  Keeper  Wright,  in  the  Temple-Hall. 
Lord  Clifford  had  power  to  settle  a  jointure  not  exceeding  12001.  per  annum.  On 
his  marriage  with  the  plaintiff,  he  covenants  to  settle  on  her  10001.  per  annum  :  he 
sends  to  his  steward  for  a  particular  of  lands  of  that  value,  and  settles  according  to 
that  particular.  After  his  death  it  appeared  that  the  lands  so  settled  were  but  8001. 
per  annum  :  the  bill  was  against  the  remainder-man,  to  have  these  lands  made  10001. 
per  annum  ;  and  decreed  against  the  remainder-man. 

Barker  v.  Barker,  15th  June  1714.  Mr.  Parker  had  a  power  to  raise  70001.  for 
younger  children,  by  deed  or  will  executed  in  the  presence  of  three  witnesses.  After- 
wards by  will  executed  in  the  presence  of  two  witnesses  he  charged  the  premisses 
with  80001.  for  his  younger  children.     Decreed  good  for  70001. 

Uolingshead  v.  Holingshead  (a)-,  14  June  1708,  before  Lord  Cowper.  A  man  devises 
his  estate  to  A.  for  life,  with  several  remainders  over,  with  a  power  to  the  person  in 
possession  to  limit  any  part  of  the  premisses  for  a  jointure,  not  exceeding  one  moiety  : 
the  first  devisee  for  life,  whilst  an  infant,  marries  the  plaintiff,  and  with  his  mother 
enters  into  articles  to  settle  lands  of  1001.  per  annum  on  the  plaintiff  for  her  jointure  j 
but  in  the  articles  no  notice  was  taken  of  the  power.  Before  any  jointure  made 
pursuant  to  the  power  the  tenant  for  life  dies  :  the  bill  was  against  the  remainder- 
man, to  have  the  jointure  made  good.     Decreed  accordingly. 

Alfmxl  V.  Alford,  at  the  Rolls,  5  December  1709.  Gregory  Alford  tenant  for  life, 
remainder  to  his  first  and  other  sons  in  tail,  remainder  to  Francis  for  life,  to  his  first 
and  other  sons  in  tail,  remainder  to  the  defendant,  with  a  power  for  Francis  (after 
the  death  of  Gregory  without  issue)  to  make  a  jointure :  Francis  marries  in  the  life- 
time of  Gregory,  and  before  marriage  covenants  to  make  a  jointure  on  the  plaintifl', 
and  to  execute  this  power  when  he  should  come  into  possession.  Gregory  dies  with- 
out issue  male,  and  Francis  survives  him,  but  dies  without  making  a  jointure  or 
executing  this  power  :  bill  against  the  remainder-man,  to  have  a  jointure  made,  because 
Francis  surviving  Gregory  might  have  executed  this  power,  and  had  covenanted  so 
to  do.     Decreed  accordingly. 
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[605]  So  in  the  principal  case  it  was  decreed,  that  the  plaintiflF  should  hold  and 
enjoy  the  lands  of  Woolvey  and  Woolston,  according  to  the  articles,  and  the  deeds 
of  5  and  6  July  1719.  And  that  the  plaintiff,  and  the  defendant  the  heir,  and  the 
Lord  Coventry,  should  have  their  costs  out  of  the  personal  estate,  because  Earl  Gilbert 
ought  to  have  settled  it  during  his  life,  and  the  present  earl  had  only  by  his  answer 
laid  his  case  before  the  Court,  and  had  not  joined  in  the  examination  of  witnesses, 
but  the  plaintiff  had  examined  to  prove  the  allegations  of  the  bill  (3). 

*  Marriage  articles  23d  of  June  1715. 

(1)  The  Lord  Chancellor  Macclesfield,  Master  of  the  Eolls,  and  Barons  Gilbert 
and  Price. 

(2)  When  the  personal  estate  is  to  be  considered  as  the  principal  fund,  and  applied 
in  exoneration  of  the  real.  Vide  Hcnvell  v.  Price,  1  P.  Wms,  291,  and  Mr.  Cox's  note 
ib.  294.  When  it  shall  not,  but  is  to  be  considered  merely  as  auxiliary  in  the  event 
of  a  deficiency  in  the  real.  Vide  Freeman  v.  Edwards,  2  P.  Wms.  435.  Evelyn  v. 
Evelyn,  ib.  664,  and  the  note  by  the  same  judicious  editor,  where  all  the  authorities 
upon  these  points  are  collected. 

{ay  2  Eq.  Ca.  Abr.  659,  c.  1.     Gilb.  Eq.  Rep.  164. 
(a)2  Gilb.  Rep.  Eq.  167. 

(3)  The  decree  as  extracted  from  the  Register  Book,  lib.  A.  1723,  fol.  291,  in 
Mr.  Cox's  ed.  of  P.  Wms.  2  vol.  233,  declares,  "  That  although  the  said  Gilbert  Earl  of 
Coventry  was  but  tenant  for  life  of  the  estate,  yet  by  the  .said  will  of  Thomas  Earl  of 
Coventry,  his  father,  he  had  a  power  to  settle  an  estate  for  life,  of  the  yearly  value 
of  5001.  on  such  wife  as  should  bring  a  portion  equivalent  to  such  settlement,  and  the 
plaintiff  having  brought  such  portion,  is  a  purchaser  for  a  valuable  consideration,  and 
by  virtue  of  the  power  which  the  said  Earl  Gilbert  had  on  the  estate,  the  articles 
executed  by  him  on  his  marriage  with  the  plaintiff,  are  a  lien  thereon.  And  the  Court 
further  declared,  that  the  said  deeds  of  5  &  6  July  1719,  having  been  prepared  and 
engrossed  by  the  directions  of  the  said  Earl  Gilbert,  the  same  ought  to  be  taken  to 
be  a  specification  of  the  lands  to  be  settled  on  the  plaintiff,  and  the  lands  therein 
mentioned  ought  to  be  bound  thereby,  and  by  the  marriage  articles,  although  the  said 
deeds  of  settlement  were  not  actually  signed  and  sealed  by  the  said  Earl  Gilbert,  and 
doth  therefore  order  that  the  said  earl  do  deliver  to  the  plaintifif  the  possession  of  the 
lands  comprised  in  the  deeds  of  appointment  of  5  &  6  of  July  1719,  and  that  the  plaintiff 
do  hold  and  enjoy  the  same  during  her  life  against  the  said  defendant  the  Earl  of 
Coventry,  and  the  other  defendants,  Thomas  Coventry,  and  Henry  Coventry,  and 
all  claiming  under  them,  and  that  the  defendant,  the  Earl  of  Coventry,  do  account 
for  the  rents  and  profits  from  the  death  of  Earl  Gilbert,  &c." 


[606]    MicHAELMA-s  TERM,  11  Georgii  Regis.     In  B.  R. 

Sir  John  Pratt,  Knt.,  Lord  Chief  Justice,  Sir  Littletoo  Powys,  Knt.  Sir  John 
Fortescue  Aland,  Knt.,  Sir  Robert  Raymond,  Knt,  Justices.  Sir  Philip  Yorke, 
Knt.,  Attorney  General.     Sir  Clement  Wearg,  Knt.,  Solicitor  General. 

Cooper  vers.  Ginger. 

Where  the  judgment  is  against  two,  a  writ  of  error  ad  dampnum  of  one  only  will 
not  lie.  S.  C.  Ld.  Raym.  1403.  Costs  on  quashing  writs  of  error  are  to  be  given 
in  all  cases.     8  Mod.  305,  316,  381,  S.  C. 

The  plaintiff'  recovered  judgment  in  C.  B.  against  two  defendants,  and  a  writ  of 
error  is  brought,  alleging  it  to  be  ad  grave  dampnum  of  one  only,  without  taking  any 
notice  of  the  other  :  and  Reeve  moved  to  quash  it,  which  was  done  without  much 
argument,  upon  the  authority  of  a  like  case,  Mich.  6  Geo.  in  B.  R.  Brewer  v.  Turner, 
ante,  233. 

Then  the  defendant  in  error  moved  for  costs,  and  upon  consideration  the  Court 
were  of  opinion  he  was  intitled  to  them,  the  Act  for  the  Amendment  of  the  Law  (a) 
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not  being  confined  to  the  case  of  a  variance  frora  the  record,  (which  this  is  not)  but 
having  general  words,  other  defect,  to  take  in  this  case  (1)'. 

Then  the  plaintiti'in  error  brought  another  wiit  of  error  coram  vobis  ;  and  Reeve 
moved  to  quash  that  also,  as  not  lying  in  this  Court ;  because  the  first  wi-it  of  error 
being  quashed,  the  record  is  not  removed.  He  argued,  that  if  the  record  had  been 
once  well  removed,  and  the  writ  had  abated  by  matter  <lehors,  as  death  ;  [607]  in 
that  case  a  writ  of  error  coram  vobis  will  lie  :  but  this  he  said  was  never  a  good  writ 
of  error,  and  the  fault  appeared  upon  the  face  of  the  record  ;  so  that  it  is  no  more, 
than  if  an  entire  stranger,  making  a  true  description  of  the  record,  had  brought  the 
writ  of  error,  which  no  body  can  pretend  would  be  a  removal  of  the  record. 

Serjeant  Comyns  contra  insisted,  that  the  record  was  well  removed,  though  by 
a  mistake  in  not  joining  the  other  defendant,  they  could  not  proceed  to  reverse  the 
judgment  ;  and  therefore  to  set  that  matter  right,  they  had  brought  a  writ  of  error 
in  the  name  of  both  (1)1  3  Mod.  1.34.  I  Roll.  Abr.  753,  929.  1  Sid.  104,  139. 
Dyer  356  b.     Yelv.  3,  6. 

Chief  Justice.  If  the  record  was  ever  well  removed,  this  writ  of  error  coram  vobis 
is  the  only  one  which  could  be  h.ad.  I  should  think,  besides  a  true  description,  that 
the  writ  should  be  brought  by  one  who  can  entitle  us  to  examine  the  record,  and  it 
is  admitted,  that  one  defendant  alone  cannot.  I  can  see  no  reason  to  construe  this 
a  removal  of  the  record  ;  since  if  it  be  a  removal,  it  is  a  removal  to  no  purpose. 
Powys  Justice  accord. 

Fortescue  Justice.  I  am  very  doubtful  in  this  case.  A  writ  of  error  has  in  its 
nature  two  things,  a  certiorari  to  remove  the  record,  and  a  commission  to  examine  it ; 
and  that  is  the  reason  why  it  was  never  amendable  at  common  law,  because  no  Court 
was  ever  allowed  to  amend  their  own  commission.  The  certiorari  part  of  the  writ 
is  good,  if  the  record  be  rightly  described,  as  this  was  ;  and  therefore  I  see  no  incon- 
venience in  construing  it  a  removal  of  the  record.  I  remember  a  case  of  JFalter  v. 
Btokoe  in  this  Court,  which  was  an  action  against  five  defendants  ;  and  one  being 
dead,  the  other  four,  without  taking  any  notice  of  that,  bring  a  writ  of  error  ;  and  it 
was  quashed  for  the  same  reason  as  we  quashed  the  first  writ  of  error  in  this  case. 
The  plaintirt"  in  error  there  brought  a  writ  of  error  coram  vobis,  and  the  cause  was 
determined  upon  that,  without  any  objection  to  the  propriety  of  the  writ. 

Raymond  Justice,  I  remember  that  case,  and  it  was  so.  As  to  this  case  I  should 
think,  that  when  a  writ  of  error  goes  to  remove  a  record  for  a  particular  purpose, 
and  by  some  defect  in  that  writ  the  purpose  for  which  it  issued  cannot  be  obtained, 
the  record  should  be  taken  to  be  in  the  same  condition  as  if  no  writ  of  error  had 
been  brought.  If  one  defendant  only  can  remove  the  record,  I  do  not  see  why  a  mere 
stranger  may  not. 

Adjournatur.  And  Trin.  11  Geo.  without  much  debate  they  declared,  that  the 
writ  of  error  coram  vobis  did  lie. 

(a)  4&  5  Anne,  c.  16,  s.  25. 

(1)1  Ratdiffe  v.  Burtmi,  Anon.  135,  S.  P. 

(1)2  Y ide  Eatcliffe  V.  Burton,  Anon.  135.     Larochev.  JFassborough,  2  Term.  Rep.  737. 

[608]     DoMiNUS  Rex  vers.  Theed. 

Conviction  presumed  right  if  the  contrary  does  not  appear. 
S.  C.  L.  Raym"l375.     8  Mod.  319,  S.  C. 

Conviction  for  obstructing  an  excise  officer  in  coming  to  weigh  candles  :  and  it 
was  objected,  that  by  8  Ann.  c.  9,  the  officer  has  power  to  enter  by  day  or  night,  and 
if  by  night,  then  in  the  presence  of  a  constable,  and  here  it  is  not  said  whether  it 
was  by  day  or  night  ;  it  might  be  by  night  without  a  constable,  and  then  it  was 
lawful  for  the  defendant  to  obstruct. 

Sed  per  Curiam,  that  should  have  been  shewn  by  the  defendant,  and  then  he 
would  not  have  been  convicted.  It  is  enough  that  this  conviction  does  not  appear  to 
be  wrong  :  we  will  presume  the  entry  to  have  been  in  the  day,  else  it  would  have 
been  said  in  nocte  ejusdem  diei.     The  conviction  was  confirmed  (1). 
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(1)  Qu8ere,  whether  this  conviction  was  properly  removed,  or  whether  the  right 
to  grant  a  certiorari  is  not  taken  away  by  6  Geo.  1,  chap.  21.  Vide  the  opinion  of 
Lord  Mansfield  C.J.  in  Rex  v.  JVhlthread,  Doug.  3  ed.  548,  and  Rex.  v.  F.  Abbot,  notis, 
and  Rex  v.  Bass,  5  Term  Rep.  251. 


Ravenhil's  Case. 

Mandamus. 

The  Court  granted  a  mandamus  to  swear  him  in  ale-taster  of  Honiton.  It 
appeared  to  be  a  previous  requisite  to  his  being  chosen  port-reeve,  who  is  the  return- 
ing oificer  for  members  of  Parliament. 


DoMiNUS  Eex  vers.  Egberts. 

Proceedings  upon  convictions  must  be  in  the  present  tense.     S.  C.  L.  Raym.  1376. 

Conviction  for  profane  swearing  quashed,  being  prsestitit  sacramentum  in  the 
preterperfect  tense  (1).  It  was  held  good  in  substance,  being  for  swearing  150  oaths 
in  his  verbis,  videlicet  by  G.  and  cursing  150  curses  in  his  verbis,  videlicet,  G.  damn 
you,  without  repeating  each  150  times  (2). 

(1)  But  see  Rex  v.  Hall,  1  Term  Rep.  320,  where  the  information  being  in  the 
past  tense,  was  held  better  than  if  it  had  been  in  the  present. 

(2)  See  19  Geo.  2,  c.  21,  which  gives  a  summary  form. 


Between  the  Parishes  of  Ashbrittle  and  Wyley. 

Long  possession  is  a  settlement  till  the  right  is  determined.  Ca.  of  Sett,  and  Rem. 
p.  116,  No.  156.  2  Sess.  Ca.  p.  121,  No.  115,  S.  C.  And.  5.  8  Mod.  287. 
See  19  Vin.  Abr.  172  n. 

Upon  a  special  order  of  sessions  the  case  appeared  to  be,  that  thirty  years  since, 
Humphry  Card  built  a  cottage  upon  the  waste  in  Wyley  belonging  to  the  Earl  of 
Pembroke,  and  lived  on  it  till  his  death,  about  three  years  since,  when  it  descended  to 
his  daughter  Elizabeth,  then  married  to  John  Darby  ;  that  they  entered  and  enjoyed 
it  three  quarters  of  a  year,  and  then  sold  the  possession  of  it  to  John  Wyvel,  who 
has  enjoyed  it  ever  since  without  any  molestation  from  the  lord  ;  but  no  original 
grant  appears.  And  whether  John  Darby  and  his  family  are  settled  in  Wyley, 
where  they  lived  three  quarters  of  a  year  in  the  cottage  in  right  of  his  wife,  or  in 
Ashbrittle,  which  was  the  place  [609]  of  his  last  settlement  before  the  marriage,  was 
the  question  :  and  by  the  order  of  two  justices,  and  the  order  of  sessions,  it  is 
adjudged  to  be  a  settlement  in  Wyley. 

Et  per  Curiam,  the  order  must  be  confirmed  ;  he  lived  forty  days  in  the  capacity 
of  a  person  irremoveable,  and  that  is  a  settlement  of  itself.  Here  has  been  an  enjoy- 
ment for  *  thirty  years,  during  all  which  time  the  lord  never  claimed  any  thing. 
The  least  that  can  be  made  of  it  is  a  title  by  disseisin,  and  a  descent  is  cast.  This 
man  had  undoubtedly  a  title  against  all  the  world  but  the  lord,  and  even  against  him 
it  may  be  doubtful,  after  so  long  a  possession.  In  ejectment  he  might  either  make 
or  defend  a  title  by  twenty  years  possession.  Therefore  in  this  case  there  is  no 
colour  to  determine  against  his  right,  when  the  lord  does  not  think  fit  to  impeach  it ; 
though  if  he  did,  it  would  never  be  allowed,  to  determine  the  title  upon  an  order  of 
removal,  but  upon  an  ejectment  only  (1). 

*  Thirty.     See  Trin.  at  Ni.  Pri.  98,  n.  to  2d  ed. 

(1)  So  the  adverse  possession  for  20  years,  though  obtained  by  fraud,  gains  a 
settlement.  Rex  v.  Billon,  Burr.  S.  C.  631.  Or  though  it  is  not  altogether  adverse. 
Rex  V.  Garway,  ib.  632.     Vide  also  Rex  v.  Brungwyn,  2  Bott  by  Const.  G37,  pi.  567. 
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Elliot  vers.  Cowper. 

Fecit  notam  per  quara  promisit  solvere,  imports  a  signing.  L.  Raym.  1376.  8  Mod. 
307,  S.  C.  Pas.  12  Geo.  Boyce  v.  Fisher,  ruled  the  same  way  on  demurrer.  Erskine 
V.  Murray,  L.  Raym.  1542,  S.  P.  on  error  after  judgment  by  default.  Vide 
Atkinson  v.  Coatswarth,  ante  512,  where  indentura  facta  inter  A.  et  B.  was  held  to 
import  a  sealing  by  both. 

The  plaintiff  declares,  that  the  defendant  fecit  quandam  notam  in  scriptis  per 
quam  promisit  solvere.  And  exception  was  taken,  that  here  is  no  signing  by  the 
defendant,  as  the  statute  requires ;  and  the  case  of  Taylor  v.  Dobbins,  ante,  399,  had 
the  words  raanu  sua  scripsit,  which  was  the  ground  of  the  judgment  in  that  case. 
But  in  the  principal  case  the  Court  held  it  well  enough,  for  unless  it  was  signed  or 
wrote  by  him,  it  could  not  be  such  a  note  whereby  the  defendant  promised  to  pay. 
Judgment  for  the  plaintiff. 

Case  of  the  Commissioners  of  Sewers  for  Yorkshire. 

[See  R.  V.  Surrey  Justices,  1870,  L.  R.  5  Q.  B.  473.] 

Certiorari,  where  discretionary.     Fort.  374.     8  Mod.  331,  S.  C. 

The  Court  held,  that  a  certiorari  to  bring  up  an  order  made  by  the  commissioners, 
for  the  removal  of  their  own  clerk,  was  of  common  right,  and  not  discretionary,  as  in 
the  case  of  other  orders,  where  great  inconveniencies  may  follow  by  inundations  in 
the  mean  time. 

DoMiNUS  Rex  vers.  Simpson. 

[Discussed,  R.  v.  Sowter  [1901],  1  K.  B.  66,  396.] 

Swearing  a  churchwarden  is  only  a  ministerial  act.  The  Court  cannot  take  notice 
ex  oflBcio  in  what  diocese  a  particular  town  lies.  S.  C.  L.  Raym.  1379.  8  Mod. 
325,  cited  1  Barnard.  381,  412,  S.  C.  Lord  Raymond  does  not  mention  this  part  of 
the  objection  to  the  return.     But  see  3  Burr.  Rep.  1420,  note  to  2d  ed. 

Mandamus  to  the  Archdeacon  of  Colchester,  to  swear  Rodney  Fane  into  the 
office  of  churchwarden.  He  returns,  that  before  the  coming  of  the  writ  he  received 
an  inhibition  from  the  Bishop  of  London,  with  a  signification  that  he  had  taken  upon 
himself  to  act  in  the  premisses. 

Et  per  Curiam,  the  return  is  ill.  It  does  not  appear  that  the  town  of  Colchester 
is  within  the  diocese  of  the  bishop  who  inhibits:  besides,  the  archdeacon  is  but  a 
ministerial  officer,  [610]  and  is  obliged  to  do  the  act,  whether  it  be  of  any  validity  or 
not(l).     A  peremptory  mandamus  was  granted. 

(1)  Vide  Rex  v.  Ward,  post,  895. 


TowNSEND  vers.  Duppa,  &  Al'. 

Attorney  cannot  change  venue  to  Middlesex  where  there  is  another 
defendant  joined  (1). 

An  action  of  trover  was  laid  in  Worcestershire ;  and  Willes  moved  to  change  the 
venue  to  Middlesex,  because  the  action  against  some  of  the  defendants  was  as  they 
were  commissioners  of  bankruptcy,  and  they  had  privilege  as  being  barristers  or 
attoruies.  But  the  Court  refused  it,  saying  the  privilege  could  not  take  place  where 
they  are  joined  in  an  action  with  unprivileged  persons. 

(1)  2  Roll.  Abr.  274.  Broadxuaite  v.  Blachrbi/,  12  Mod.  163.  Fralt  v.  Salt, 
H.  8  Geo.  2,  cited  4  Bac.  Abr.  213.     Tidd's  Prac.  K.  B.  77. 
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Beiggs  vers.  Greinfeild  and  Benger. 

One  defendant  over-throws  the  action  after  judgment  per  default  against  the  other,  it 
shall  be  stayed  asto  both,     S.  Q.  L.  Eaym.  1372.     8  Mod.  217,  S.  C.  more  full. 

Trespass  against  two  defendants ;  one  suffers  judgment  to  go  by  default,  and  the 
other  pleads  a  distress  for  rent,  and  a  licence  from  the  plaintiff  to  sell  the  goods, 
upon  which  issue  was  joined,  and  a  verdict  for  the  defendant. 

Serjeant  Eyre  moved  to  stay  the  judgment  against  the  other  defendant,  since 
upon  the  whole  record  it  appears  the  plaintiff'  has  no  cause  of  action.  1  Inst.  125  b. 
Salk.  23.     Cro.  Jac.  134.     1  Lev.  63. 

Et  per  Curiam,  judgment  was  arrested  as  to  both  (1). 

(1)  If  assumpsit  is  brought  against  two,  and  one  lets  judgment  go  by  default, 
and  the  other  pleads  to  issue,  and  has  a  verdict  upon  the  merits,  the  plaintiff  shall  be 
barred  as  to  the  other.  But  it  is  otherwise  in  torts.  Per  Buller  J.  Aiwn.  Sittings  at 
G.  Hall,  Trin.  26  Geo.  3,  MSS.     But  Anon.  Salk.  23,  cited  supra  seems  contra. 

Skipwith  vers.  Green. 

The  tenant  is  not  estopped  by  describing  lands  in  the  lease  (1). 
S.  0.  3  Danv.  272,  p.  13.     8  Mod.  311,  S.  G.  more  full. 

In  covenant  the  plaintiff  declares,  that  whereas  he  had  demised  to  the  defendant 
a  house  and  several  parcels  of  land,  which  are  particularly  described,  some  to  be 
arable,  some  meadow,  and  some  pasture,  and  especially  two  meadows  called  Laine's 
Meadows,  the  defendant  covenanted  to  pay  51.  per  acre  for  every  acre  of  meadow 
which  he  should  plough  up  during  the  lease,  and  assigns  the  breach  in  ploughing  up 
Laine's  Meadow,  &c.  The  defendant  pleads,  that  for  sixty  years  past  Laine's  Meadow 
has  been  arable  land,  and  by  times  ploughed  up  and  sowed,  as  the  tenants  thereof 
thought  proper;  and  traverses,  that  at  the  time  of  making  the  lease  it  was  meadow 
ground,  as  is  supposed  in  the  declaration. 

[611]  To  this  the  plaintiff  demurs ;  and  it  was  objected  by  Reeve,  that  the  lease 
being  by  indenture  the  defendant  was  estopped,  to  say  that  what  is  called  meadow 
in  the  lease  is  of  any  other  nature  ;  and  that  though  they  had  not  replied  the  estoppel, 
it  was  the  same  thing  now  it  came  before  the  Court  upon  a  demurrer.  And  he  cited 
Pas.  4  Ann.  Kemp  v.  Gooday,  where  in  debt  for  rent  the  defendant  was  estopped  from 
saying  the  plaintiff  nil  habuit  in  tenementis,  it  appearing  that  the  lease  was  by 
indenture  (2).     And  the  same  was  i-uled  this  term  in  the  case  of  Brmvne  v.  Hardwick. 

Sed  per  Curiam,  the  indenture  is  to  be  construed  according  to  the  intent  of  the 
parties,  and  here  the  intention  was  only  to  covenant  against  the  ploughing  up  real 
meadow.  Every  body  knows  that  in  deeds  of  this  nature  the  parcels  are  very  often 
taken  from  former  deeds,  without  legard  to  every  alteration  of  the  nature  of  the 
land  :  and  it  would  be  the  hardest  case  in  the  world,  that  if  this  land  has  been  arable 
at  one  time,  and  laid  down  at  another,  that  the  tenant  should  be  concluded  by  calling 
it  by  either  of  those  descriptions.  This  is  not  the  essence  of  a  deed,  as  what  is  struck 
at  by  nil  habuit  in  tenementis.  It  would  be  carrying  of  estoppels  too  far,  should  we 
extend  them  to  this  case :  therefore  we  are  all  of  opinion,  the  defendant  had  a  right 
to  try  the  fact,  whether  it  was  ancient  meadow  or  not.  The  consequence  of  which 
is,  that  the  plea  is  good,  and  the  defendant  must  have  judgment. 

(1)  Vide  Doe  v.  Burt,  1  Term  Rep.  701. 

(2)  Palmer  v.  Ekins,  post,  818. 

Welder  vers.  Buckland. 

Setting  out  a  judgment  in  C.  B.  prout  per  recordum  ibidem  jam  residens :  quod 
quidam  recordum  coram  nobis  certis  de  causis  venire  fecimus,  &c.  ill  on  special 
demurrer.     8  Mod.  31.3,  S.  C. 

Scire  facias  against  pledges  in  replevin,  setting  out  a  judgment  for  the  avowant 
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ill  C.  B.  prout  per  lecordum  ibidem  jam  residens  :  quod  quidem  recordum  coram 
nobis  eertis  de  causis  venire  fecimus,  where  the  judgment  was  affirmed.  The  defen- 
dant demurred,  and  shewed  for  cause,  that  it  was  incongruous  to  say  that  the  record 
remains  in  C.  B.  and  at  the  same  time  was  removed  to  B.  R.  by  writ  of  error. 

Serjeant  Branthwayte  would  have  had  it  rejected  as  an  unnecessary  averment, 
and  then  it  would  stand  with  only  a  right  reference  to  the  record  remaining  in  B.  R. 

Sed  per  Curiam,  you  cannot  say  but  it  is  informal,  and  that  is  enough  upon  a 
special  demurrer.     The  defendant  must  have  judgment. 


[612]    DoMiNUS  Rex  vers.  Chandler. 

Indictment.     S.  C.  L.  Raym.  1368.     8  Mod.  336.     2  Sess.  Cas.  p.  5,  pi.  8,  S.  C. 

Indictment  for  secreting  a  woman  big  with  an  illegitimate  child,  so  that  she 
could  not  be  had  to  give  evidence  about  the  father.  The  defendant  demurred.  Et 
per  Curiam,  judgment  for  the  defendant,  for  it  cannot  be  illegitimate  before  born, 
there  being  always  a  possibility  that  it  may  be  born  in  lawful  wedlock. 


East-India  Company  vers.  Glover. 

Eadem  vers.  Lutman  et  Al'. 

Suffering  judgment  to  go  by  default  is  an  admission  of  the  contract  declared  on. 

The  plaintiffs  declared  upon  a  sale  of  coifee  at  so  much  per  hundred,  which  the 
defendant  was  to  take  away  by  such  a  time,  or  answer  in  damages.  There  was 
judgment  by  default,  and  on  executing  a  writ  of  inquiry  before  Chief  Justice  Pratt 
at  Guildhall,  he  refused  to  let  the  defendant  in  to  give  evidence  of  fraud  on  the  side 
of  the  plaintiffs  at  the  sale,  because  he  said  the  defendant  had  admitted  the  contract 
to  be  as  the  plaintiff  had  declared,  by  suffering  judgment  by  default,  instead  of 
pleading  non  assumpsit ;  and  now  they  were  only  upon  the  quantum  of  damages. 


The  Dutch  West-India  Company  against  Jacob  Senior  Henriques 
VAN  Moses.     In  C.  B. 

[See  Newby  v.  Fon  Oppen,  1872,  L.  R.  7  Q.  B.  294.] 

Dutch  West  India  Company  sue  for  money  in  England  which  was  borrowed  at 
Amsterdam,  and  when  it  was  payable  in  Bank  there.  And  have  judgment. 
Though  no  certain  name  was  given  them  by  the  States,  they  may  gain  one  by 
reputation  from  their  business,  by  which  they  may  sue.     S.  C.  L.  Raym.  1532. 

One  borrowed  money  of  the  Dutch  West-India  Company,  which  he  by  articles 
covenanted  to  pay  in  Bank  at  Amsterdam.  The  Dutch  West-India  Company  sued  those 
articles  here  in  England,  and  called  themselves  Geueralis  Societas  Belgica  Privilegiata 
ad  Indos  Occidentales  negotiandum,  and  laid  the  articles  to  be  made  at  Amsterdam  iu 
Holland,  viz.  apud  London  in  parochia  Sanctoe  Marite  de  Arcubus  in  warda  de  Cheap. 

Upon  the  trial  it  appeared,  the  money  was  borrowed  at  Amsterdam  in  Holland, 
and  by  the  covenant  was  to  be  paid  in  Bank  there  :  and  that  this  Company  had  never 
sued  by  this  name  before,  or  ever  had  any  particular  name  given  them  by  any  Act 
of  the  States  ;  but  upon  the  dissolution  of  an  old  West-India  Company,  it  was  declared, 
that  there  should  be  still  a  general  West-India  Company,  the  members  of  which 
should  be  privileged  to  trade  to  the  West-Indies,  and  that  all  others  should  be 
prohibited. 

[613]  Note ;  the  jury  found,  that  this  was  the  same  Company  that  lent  the 
money. 

Upon  the  trial  at  Nisi  Prius  before  King  C.J.  two  points  were  reserved  for  the 
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consideration  of  the  Court :   1.   Whether  these  articles  could   be   sued  in  England. 
2.  Whether  this  was  a  good  name  for  the  Company  to  sue  by. 

Cheshyre  Serjeant  for  the  defendant  agieed,  that  where  a  covenant  is  made 
beyond  sea,  and  is  to  be  performed  here,  or  e  coiiverso,  an  action  may  be  well  brought 
upon  such  covenant  in  England  :  but  when  a  covenant  is  made  beyond,  and  is  to  be 
performed  theie,  it  cannot  be  tried  here,  because  there  is  no  place  from  whence  the 
venue  shall  come,  nor  can  our  Judges  be  informed  of  the  law  of  that  country ;  and 
this  is  resolved  in  Dowdal's  case,  6  Co.  47  b.  It  hath  been  always  held,  that  if  a  bond 
be  said  to  be  made  at  Bourdeaux  in  regno  Franci;e,  it  wants  trial  at  our  law ;  and 
whether  it  arises  upon  the  evidence,  or  appears  upon  the  pleading,  is  not  material. 
Lutw.  950.  Trespass  done  at  Fort  St.  George  in  partibus  transmarinis,  is  not  triable 
here.  Lord  Chief  Justice  Vaughan  in  his  Treatise  of  Wales  says,  if  a  bond  be  made 
in  Wales,  Ireland,  or  Scotland,  it  cannot  be  tried  in  England.  The  covenant  in  the 
present  case,  appoints  the  money  to  be  paid  at  Amsterdam,  and  therefore  cannot  be 
performed  in  any  other  place,  and  the  defendant  cannot  oblige  the  plaintiffs  to 
accept  the  money  here,  but  is  confined  to  pay  it  in  Holland. 

As  to  the  second  point,  whether  this  be  a  good  name  for  the  Company  to  sue 
by,  I  apprehend  it  is  not  a  suthcient  name  :  for  this  corporation  never  having  any 
particular  name  given  them,  are  not  enabled  to  sue  even  in  Holland,  much  less  in 
England.  Corporations  made  by  Act  of  Parliament  are  to  be  taken  notice  of;  but 
when  private  corporations  sue,  they  must  produce  their  charter  or  grant  by  which 
they  are  constituted,  and  shew  to  the  Court  that  they  have  a  name  and  a  capacity  to  sue. 
And  he  said  that  the  name  by  which  the  plaintiffs  were  called  in  the  declaration,  was 
different  fiom  the  common  name  that  they  are  known  by. 

Pengelly  Serjeant  contra.  This  is  an  action  brought  for  the  loan  of  money,  which 
is  a  thing  clearly  transitory  and  personal ;  and  in  such  a  case  the  defendant  is  a  debtor, 
wherever  he  goes,  and  may  be  sued  wherever  he  can  be  found.  I  admit  that  where 
it  appears  from  the  party's  own  shewing,  that  the  bond  was  made  at  B.  in  regno 
Francis,  that  the  Court  here  is  ousted  of  jurisdiction  ;  but  in  this  case  the  covenant 
is  said  to  be  apud  Amsterdam  in  London  in  parochia,  «fec.  and  it  being  not  traversable, 
the  Court  [614]  hath  a  sufficient  jurisdiction.  It  is  the  common  practice  to  bring 
actions  here  upon  bills  drawn  in  Holland  payable  in  France  and  assigned  to  Dutch 
merchants.  An  action  was  brought  upon  a  bond  which  appeared  to  be  dated  at  St. 
David's  in  the  East-Indies  ;  and  it  was  resolved,  that  if  it  had  been  laid  in  the  declara- 
tion to  have  been  made  at  St.  David's  in  the  East-Indies,  viz.  in  London  in  parochia, 
&c.  it  had  been  sufficient,  and  suable  here.  In  Trin.  7  Ann.  in  B.  R.  an  action  of 
trover  was  brought  for  timber  cut  in  Ireland ;  and  it  was  objected,  it  could  not  be 
tried  here,  because  title  of  land  would  come  in  question :  but  per  Holt  C.J.  et 
totam  Curiam,  this  action  being  merely  transitory,  may  be  sued  any  where.  This 
was  the  case  of  Brmvn  v.  Hedges,  Trin.  1708.  Vide  Styles  331,  Rogers  v.  Dmie.  And 
to  this  point  a  case  was  cited  by  Dormer  J.  where  William  Penn  was  sued  here 
for  rent,  upon  a  lease  of  lands  in  Pennsylvania ;  and  it  was  adjudged  the  action 
well  lay  (1). 

To  the  second  point  Pengelly  said,  though  the  Company  had  no  certain  name 
given  them  by  any  Act  of  the  States,  yet  they  may  collect  a  name  by  reputation 
from  their  business ;  and  being  always  known  by  that  name,  may  be  well  sued  by  it. 
He  cited  the  case  of  Queen's  College  Oxford,  11  Co.  19,  20,  21.  That  college  had  no 
name  given  them  at  their  foundation,  but  having  received  their  foundation,  and  several 
other  benefactions  from  the  Queen,  they  collected  by  reputation  the  name  of  Queen's 
College,  by  which  name  they  sue  and  are  sued.  Hob.  122,  124.  And  this  present 
case  is  the  stronger,  because  there  is  not  any  other  company  that  pretends  to  use 
this  name  that  the  plaintiffs  sue  by,  and  they  are  found  byjthe  verdict  to  be  the  same 
persons  who  lent  the  money.  If  a  particular  name  be  given  to  a  corporation,  and  in 
suing,  when  their  name  is  turned  into  Latin,  though  there  bo  some  circumlocution  in 
naming  them  ;  yet  if  it  appear  to  be  the  same  corporation,  it  is  sufficient.  So  in 
an  information  for  words,  or  for  a  libel,  if  the  words  or  libel  bo  sot  forth  in  Latin, 
for  the  very  words  need  not  be  set  forth,  the  jury  may  find  the  defendant  guilty  of 
those  words. 

Per  totam  Curiam,  the  action  is  well  brought ;  and  they  were  all  of  opinion  for 
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the  Company  in  both   points.     And  the  judgment  was  affirmed  in   B.   R.  and  in 
Parliament. 

(1)  Vide  Roberts  v.  Harnaqe,  Salk.  6G0.  2  Ld.  Kayra.  1043.  6  Mod.  228. 
Shelling  v.  Farmer,  post,  646.     Moshjn  v.  Fabrigas,  Cowp.  161. 

[615]     Wyvil  vers.  Stapleton.     Shelburne  vers.  Eundem. 

A  feoffment  is  not  pleadable  in  satisfaction  of  a  specialty.     8  Mod.  68,  292,  314,  381. 
3  Bro.  Par.  Ca.  89,  S.  C.     1  Cora.  Dig.  tit.  Accord  (A.  2),  131. 

Error  of  a  judgment  in  C.  B.  in  debt,  wherein  the  plaintiff  declares,  that  by  writing 
between  him  and  the  defendant  it  was  agreed,  that  the  plaintiff  should  upon  payment 
or  tender  of  13601.  by  the  defendant  on  or  before  the  day  of  shutting  of  the  books, 
transfer  to  him  2001.  South-Sea  stock ;  in  consideration  whereof  the  defendant  agreed, 
that  he  would  on  or  before  the  shutting  of  the  books  accept  the  stock,  and  would  then 
pay  for  the  same ;  with  a  proviso  to  enable  the  plaintiff'  to  sell  it  out,  if  the  defendant 
did  not  accept  it :  then  the  plaintiff  avers  that  he  was  at  the  South-Sea-House  the  day 
of  shutting  the  books,  and  then  offered  to  transfer  ;  but  the  defendant  did  not  appear, 
whereupon  he  sold  out  the  stock,  and  brings  his  action  for  the  deficiency.  The  defen- 
dant pleads  a  feoffment  in  satisfaction,  and  on  demurrer  judgment  is  given  in  C.  B. 
that  the  plea  is  good ;  ideo  querens  nil  capiat  per  biilara. 

It  was  agreed  on  all  hands  that  the  plea  was  bad,  so  that  the  reason  on  which  the 
Court  below  founded  their  judgment  was  not  right;  but  whether  upon  the  whole 
record  the  judgment  was  not  warranted  was  a  question. 

Reeve  objected  to  the  declaration,  that  the  plaintiff'  had  shewed  no  cause  of  action, 
for  that  the  covenant  to  pay  was  only  on  acceptance,  and  here  was  only  a  tender  (and 
that  insufficiently  alleged)  but  no  acceptance.  The  defendant  covenants  to  accept  on 
or  before  the  shutting  the  books,  and  then  (that  is)  upon  such  acceptance  to  pay. 

Fazakerley  contra  insisted,  they  were  mutual  covenants  ;  or  if  not,  yet  the  plea  of 
a  feoffment  in  satisfaction  admits  every  thing  necessary  to  entitle  the  plaintiff  to  be 
satisfied.  Cro.  Car.  384.  1  Vent.  114,  126.  Hob.  233,  198.  2Saund.  180.  1  Sid.  466. 
Show.  213. 

Chief  Justice.  I  think  the  judgment  of  C.  B.  ought  to  be  reversed.  The  construc- 
tion the  defendant  puts  upon  this  covenant  is  a  \ery  strange  one,  for  it  is  no  less  than 
to  discharge  himself  of  one  covenant  by  the  breach  of  the  other :  it  is  true,  says  he, 
I  did  not  accept  the  stock  as  I  ought  to  have  done,  and  therefore  I  am  discharged 
from  the  payment  of  the  money.  This  is  so  [616]  harsh,  that  if  any  fairer  construc- 
tion can  be  made  of  it,  I  am  sure  it  ought.  Now  I  think  the  natural  import  of  it 
to  be,  that  then  should  not  relate  to  the  actual  acceptance,  but  only  to  the  time  at 
which  he  covenants  to  accept.  If  so,  then  as  these  are  mutual  covenants,  the  breach 
is  well  alleged  in  non-payment  of  the  money,  and  if  the  plaintiff'  has  failed  on  his 
part,  it  will  be  no  excuse  here,  because  the  defendant  has  his  action  to  right  himself. 
Powys  J.  accord. 

Eyre  Justice.  This  not  being  an  action  for  the  whole  money,  but  only  for  the 
deficiency,  I  take  it  the  mutual  remedy  is  gone.  And  if  so,  then  a  tender  and  refusal 
are  necessary  to  be  averred,  to  entitle  the  plaintiff'  to  sell  out  the  stock.  This  is 
not  a  sufficient  tender,  either  as  to  time  or  place  ;  as  to  the  time,  if  nothing  be  shewu 
to  the  contrary,  the  last  part  of  the  day  is  what  the  law  appoints,  and  the  plaintiff  is 
deficient  in  that ;  and  as  to  the  place,  it  should  have  been  averred,  that  the  South-Sea- 
House  is  the  proper  place,  for  we  cannot  take  notice  of  it.  Lancashire  v.  Killingworth, 
(Salk.  623),  entered  Trin.  12  W.  3,  Rot.  369.  Shales  v.  Seignuret,  intr.  Pasch.  10  W.  3, 
Rot.  115,  and  adjudged  Pasch.  11  W.  3,  Lutw.  516. 

Fortescue  Justice.  If  it  be  necessary  to  aver  a  tender,  this  is  certainly  naught ;  but 
I  am  not  clear  that  there  is  any  occasion  for  it.  I  think  the  payment  is  so  far  from 
being  to  be  subsequent  to,  or  upon  the  acceptance,  that  it  is  the  very  first  act  to  be 
done  according  to  this  contract,  which  is,  that  the  plaintiff  shall  upon  paying  transfer, 
and  the  adtunc  refers  to  that  time.     Per  Cur'  ulterius  concil'.  ^ 

And  Mich.   11  Geo.  it  was  argued  a  second  time  by  Serjeant  Pengelly  for  the 
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plaintiff,  and  Serjeant  Comyns  for  the  defendant ;  and  the  Court  kept  them  to  the 
point  of  the  mutual  covenants,  declaring  that  the  tender  and  the  pleading  over  were 
both  to  be  laid  out  of  the  ease. 

Serjeant  Pengelly  insisted,  that  the  first  act  was  to  be  done  by  the  defendant,  the 
covenant  on  the  plaintiffs  part  being  only  upon  payment  or  tender  to  transfer,  and 
then  comes  the  clause  for  the  defendant  to  accept  and  pay,  and  the  proviso  to  sell  out 
is  on  any  default  of  the  defendant. 

Serjeant  Comyns  contra  insisted,  that  in  the  nature  of  the  thing  there  must  be 
something  done  on  the  part  of  the  plaintiff,  at  least  he  ought  to  be  there,  and  ready 
to  transfer ;  and  wherever  the  defendant's  act  depends  upon  an  act  to  be  done  by  the 
plaintiff,  it  is  not  enough  to  say  they  are  mutual  covenants. 

[617]  Adjournatur.  And  in  a  few  days  the  Chief  Justice  delivered  the  resolution 
of  the  Court.  The  objection  is,  that  the  plaintiff  should  have  done  the  first  act  by 
transferring,  or  tendering  at  least,  else  how  could  the  defendant  adtunc  accipere  et 
solvere  proinde.  This  depends  upon  the  wording  of  the  indenture  and  the  intent  of 
the  parties.  It  could  never  be  the  intention  to  make  the  payment  depend  upon  the 
defendant's  own  acceptance.  Adtunc  is  the  time  mentioned  for  the  transfer,  not  the 
act  of  transferring,  and  it  would  be  unreasonable  to  oblige  the  plaintiff  to  part  with 
the  stock  first,  since  every  body  knows  that  was  not  the  nature  of  these  agreements. 
The  money  is  not  to  be  paid  as  the  consideration  of  a  transfer,  but  of  the  covenant  to 
transfer ;  and  the  true  consideration  in  this  case  is  the  remedy,  which  the  defendant 
has  upon  the  covenant  to  transfer.  We  are  all  of  opinion  that  these  are  mutual 
covenants,  and  therefore  though  there  is  no  tender  sufficiently  alleged,  yet  the  declara- 
tion is  well  enough  (1).  And  the  judgment  below  being  for  the  defendant,  when  it 
should  have  been  for  the  plaintiff,  it  is  erroneous,  and  ought  to  be  reversed.  We 
accordingly  reverse  it,  and  give  judgment  for  the  plaintiff. 

Afterwards  the  Court  was  moved  for  their  direction  to  the  Master  in  taxing  the 
costs,  the  plaintiff  insisting  on  full  costs  to  this  time,  the  Statute  of  Gloucester,  2  Inst. 
288,  extending  to  all  costs  consequent  upon  the  suit. 

Sed  per  Curiam  :  At  common  law  there  were  no  costs  upon  any  writ  of  error,  and 
3  H.  7,  c.  10,  and  8  W.  3,  c.  11,  extend  only  to  the  case  of  affirmance  of  a  judgment, 
and  that  very  reasonably  ;  for  why  should  any  man  in  the  case  of  a  reversal  pay  costs 
for  the  error  of  the  Court  below?  We  are  in  this  case  to  give  such  judgment  as  the 
Court  below  should  have  given,  that  is  judgment  for  the  plaintiff,  with  his  costs  to 
that  time.  They  could  have  no  consideration  of  the  costs  upon  the  writ  of  error,  and 
therefore  let  the  Master  tax  the  plaintiff  such  costs  as  he  would  have  been  intitled 
to  in  the  Court  below;  but  as  to  costs  upon  the  writ  of  error  in  this  Court,  he  can 
have  none. 

(1)  Vide  Merrit  v.  Rane,  ante,  458.     Blackwell  v.  Nash,  ante,  535,  and  the  notes. 


Aston  vers.  Blagrave. 

Words  of  a  magistrate  where  actionable  (1).     S.  C.  Ld.  Raym.  1369.     Fort.  206. 
8  Mod.  270.     4  Bac.  Abr.  489,  S.  C. 

The  plaintiff  declared,  that  he  was  a  justice  of  peace,  and  that  upon  a  colloquium 
of  him  and  the  execution  of  his  office,  the  defendant  said,  "  You  are  a  rascal,  a  villain, 
and  a  liar." 

After  verdict  for  the  plaintiff  it  was  moved  in  arrest  of  judgment,  that  these 
words  are  not  actionable. 

[618]Cheshyre  Serjeant  pro  quer'.  There  is  a  great  difference  between  magistrates 
and  common  tradesmen  :  words  of  the  latter  must  affect  them  in  their  particular  way  of 
dealing,  but  any  thing  that  tends  to  impeach  the  credit  of  the  former  is  actionable. 
A  justice  of  peace  is  sworn  to  do  his  duty.  What  can  bo  worse  than  to  call  a  man  a 
villain  1  An  action  lay  for  claiming  a  man  as  a  villain,  Keilw.  34.  And  the  pillory 
we  call  a  villainous  judgment.  The  word  liar  does  not  signify  a  single  erring  from 
the  truth,  but  denotes  a  habit  of  lying.  It  is  actionable  to  say  of  a  tradesman,  "  He 
keeps  false  books." 
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Reeve.  It  must  be  taken  now  that  the  words  were  spoken  in  relation  to  his  office, 
which  will  much  aggravate  the  matter.  I  agree,  these  words  spoken  of  a  common 
person  would  not  be  actionable  ;  but  the  distinction  between  magistrates  and  others 
has  been  often  allowed.  Mo.  24.3.  Cro.  Car.  199.  1  Vent.  50.  1  Sid.  432.  1  Lev. 
280  2  Cro.  223.  Cro.  Car.  14.  Words  that  are  actionable  will  not  be  indictable, 
unless  they  tend  to  a  breach  of  the  peace ;  but  though  not  indictable,  yet  they  may 
be  actionable.  Mich.  4  Ann.  B.  R.  Regina  v.  Soley  (mentioned  in  the  case  of  Jiegina 
V.  IFrujhtson,  Salk.  (598).  "Mr.  Soley  is  not  fit  to  be  a  justice,  for  if  a  cause  comes 
befoie  him  he'll  give  it  right  or  wrong  for  Mr.  G."  were  held  not  indictable,  but  yet 
no  body  will  say  that  they  are  not  actionable. 

Girdler  contra.  In  Show.  Pari.  Cases  12,  amongst  others  the  word  liar  is  mentioned 
as  not  actionable ;  and  the  principal  case  there  was  words  of  a  justice.  You  are  dis- 
affected to  the  Government,  and  hold  no  action  lay.  As  to  villain  and  rascal,  they 
likewise  are  not  actionable.  2  Cro.  58.  Yelv.  t)4.  4  Co.  15  a.  2  Ed.  4,  4  b. 
Mar.  82.  Golds.  115.  4  Co.  16  a.  Mo.  418.  1  Roll.  Abr.  57,  pi.  30.  1  Vent. 
258.  Salk.  696.  Hob.  117.  Cro.  Jac.  90.  Hardr.  501.  2  Cro.  196.  1  Lev. 
277,  148. 

Reeve.  In  many  of  those  cases  there  was  no  colloquium  of  the  office,  and  the  words 
were  capable  of  a  good  as  well  as  a  bad  sense,  which  these  are  not. 

Curia  advisare  vult.  And  this  term  the  Chief  Justice  delivered  the  opinion  of  the 
Court,  that  though  rascal  and  villain  were  uncertain,  yet  being  joined  with  liar,  and 
spoken  of  a  justice  of  peace,  they  did  import  a  charge  of  acting  corruptly  and  partially, 
and  therefore  there  ought  to  be  judgment  for  the  plaintiff. 

(1)  Kent  v.  Pocock,  post,  1168. 


[619]    Hilary  Term,  11  Georgii  Regis.    In  B.  R. 

Sir  John  Pratt,  Knt.,  Lord  Chief  Justice.  Sir  Littleton  Powys,  Knt.,  Sir  John 
Fortescue  Aland,  Knt.,  Sir  Robert  Raymond,  Knt.,  Justices.  Sir  Philip  Yorke, 
Knt.,  Attorney  General.     Sir  Clement  Wearg,  Knt.,  Solicitor  General. 

Memorandum  :  Mr.  Justice  Raymond  was  absent  all  this  term,  being  one  of  the 
Commissioners  of  the  Great  Seal. 

Whitechurch  vers.  Whitechurch. 

In  Cane'  coram  Gilbert  et  Raymond. 

Where  the  owner  of  the  fee  with  a  term  to  attend  the  inheritance,  makes  an  incom- 
pleat  devise  to  carry  the  inheritance,  it  shall  not  be  set  up  in  equity  as  a  devise  of 
the  term.  S.  C.  2  Will.  236.  2  Eq.  Ca.  Abr.  763,  pi.  10,  and  more  full  9  Mod.  124. 
Gilb.  Eq.  Rep.  168. 

Sir  Jeffery  Gilbert,  one  of  the  Commissioners  of  the  Great  Seal,  delivered  the 
resolution  of  the  Court. 

The  lands  in  question  were  mortgaged  to  Edward  Whitechurch  for  a  term  of  five 
hundred  years,  and  upon  advancement  of  a  further  sum  of  money,  another  term  of 
two  thousand  years,  from  the  expiration  of  the  first  term,  was  made  to  trustees,  in 
trust  for  the  said  Edward  Whitechurch ;  after  this  Edward  Whitechurch  bought  in 
the  inheritance  of  the  mortgagor. 

[620]  Edward  Whitechurch  being  so  possessed  of  both  the  said  terms,  and  of  the 
inheritance  of  the  said  lands,  he  wrote  his  will  with  his  own  hand,  and  devised  these 
lands  to  William  Whitechurch  his  younger  brother  for  life,  remainder  to  Edward 
Whitechurch  his  nephew  in  tail,  with  divers  remainders  over.  But  this  will  was 
never  signed  or  executed  in  the  presence  of  three  witnesses,  as  is  requisite  by  the 
statute  29  Car.  2,  c.  3. 

It  is  plain  by  this  will  the  testator  intended  to  pass  an  estate-tail  to  Edward 
Whitechurch,  which  he  had  power  to  do  by  the  statute  32  Hen.  8,  c.  1.  But  by  the 
29  Car.  2,  c.  3,  "  That  all  devises  of  any  lands  and  tenements  deviseable,  &c.  shall  be 
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in  writing,  and  signed  by  the  party  so  devising  the  same,  or  by  some  other  person 
in  his  presence,  and  by  his  express  direction,  and  shall  be  attested  and  subscribed  in 
the  presence  of  the  said  devisor,  by  three  or  four  credible  witnesses  ;  or  else  they 
shall  be  utterly  void  and  of  none  effect."  So  that  where  this  solemnity  is  wanting, 
the  statute  makes  such  devise  of  lands  utterly  void.  But  in  this  case  the  devisor  had 
a  term  of  years  in  him.  Now  though  a  term  for  years  be  within  the  words  of  the 
statute,  yet  the  statute  doth  not  extend  to  it,  for  the  term  would  have  gone  to  the 
executors,  had  it  been  undevised,  and  it  never  was  the  intent  of  the  statute  to  take 
any  thing  out  of  the  hands  of  the  executors  :  but  where  the  will  comes  to  derogate 
from  the  interest  of  the  heir,  for  whose  security,  among  other  things,  the  statute  was 
made,  there  the  will  ought  to  have  the  solemnity  of  the  statute. 

It  will  be  said,  that  if  this  will  cannot  pass  the  inheritance,  yet  the  testator 
intended  something  should  pass  by  this  devise  ;  therefore  the  term  shall  pass,  for 
which  the  solemnity  of  the  statute  is  not  requisite. 

But  when  the  testator  had  the  inheritance  in  him,  and  designed  to  pass  it  as  such 
by  this  devise ;  nothing  else  shall  pass  but  what  he  intended.  Besides,  the  will  was 
not  compleat,  but  under  deliberation  ;  and  whilst  it  was  such,  you  cannot  construe 
that  will  so  as  to  pass  any  other  interest  in  the  mean  time,  till  such  time  as  he  had 
perfected  it ;  and  therefore  this  being  a  will  in  fieri,  a  Court  of  Equity  will  not  carry 
it  further  than  the  testator  himself  has  done. 

And  in  this  case  there  is  to  be  no  argument  made  from  the  dominion  and  intent 
of  the  testator,  for  the  intent  of  the  statute  was  to  restrain  the  exercise  of  his 
dominion  :  and  this  statute  has  always  had  a  large  construction,  in  order  to  remedy 
those  mischiefs,  which  it  was  designed  to  prevent,  and  therefore  it  extends  to  all 
estates  of  freehold.  For  ever  since  the  32  H.  8,  by  which  [621]  lands  are  made 
devisable,  great  inconveniencies  were  found  in  the  devising  of  estates,  for  want  of  a 
solemnity.  And  in  the  making  of  this  statute,  which  was  contrived  by  the  Lord 
Chief  Justice  Hale,  and  the  most  learned  men  of  that  time,  they  went  upon  the  foot 
of  the  old  Roman  law,  by  which  at  first  seven  witnesses  were  necessary  to  a  devise  of 
lands,  but  afterwards  they  were  reduced  to  three,  the  number  which  this  statute 
requires  :  and  since  this  statute  was  made  with  so  much  care  and  caution,  to  prevent 
those  inconveniencies,  which  attended  the  common  way  of  devising  estates  before,  it 
ought  to  be  strictly  pursued,  and  no  relief  be  given  in  a  Court  of  Equity  where  any 
part  of  this  solemnity  is  wanting.  Therefore  in  this  case  nothing  shall  pass  by  the 
devise,  but  the  inheritance  shall  go  to  the  heir,  and  the  terms  must  attend  it.  The 
decree  of  the  Master  of  the  Rolls  was  confirmed  (1). 

(1)  Vide  Chapman  v.  Bond,  1  Vern.  188.  Fillers  v.  Fillers,  2  Atk.  72.  Goodriaht 
V.  Sales,  2  Wils.  329. 

DoMiNUS  Rex  vers.  Hulston. 

Quo  warranto  lies  against  steward  of  a  court  leet. 

The  Court  granted  an  information  in  nature  of  a  quo  warranto  against  the 
defendant  for  exercising  the  office  of  steward  of  a  court  leet ;  but  said  they  would 
not  grant  it  in  the  case  of  a  court  baron,*  that  being  only  a  private  right,  and  no 
Court  of  Record  (1). 

*  Cro.  Jac.  2-59,  pi.  20,  contra. 

(1)  Rex  v.  Meddlicoat,  2  Barnard.  B.  R.  221.  Rex  v.  Bridge,  1  Black.  46.  But  the 
Court  refused  a  quo  warranto  for  holding  a  court  leet  in  a  manor  within  a  hundred, 
for  in  that  case  the  right  may  be  tried  by  an  action.  Rex  v.  Cann,  And.  14.  Cit. 
3  Burr.  1822,  in  Rex  v.  Marsden,  quod  vide.  Rex  v.  JFallis,  5  Term  Rep.  375.  Rex 
V.  Goudge,  post,  1213. 

Strong  vers.  Howe. 

Attorney  ordered  by  rule  to  deliver  writings.     8  Mod.  339,  S.  C. 

Mr.  Strong  who  had  a  mortgage  on  the  estate  of  Mr.  Howe,  had  deposited  the 
writings  in  the  hands  of  his  counsel,  who  upon  a  proposal  to  pay  the  money  delivered 


1  STRANGE,  622.  HILARY    TERM,   11    GEO.  739 

the  writings  to  Mr.  Howe's  brother,  who  was  an  attorney,  and  took  a  receipt  from 
him  to  re-deliver  them  upon  demand.  Mr.  Howe  the  attorney  intrusted  them  with 
the  mortgagor,  who  immediately  took  up  2001.  and  left  the  wiitings  as  a  pledge, 
without  the  privity  of  his  brother.  And  now  upon  motion  against  the  attorney  the 
Court  made  a  rule  on  him  to  redeliver  the  writings  at  his  peril,  otherwise  an  attach- 
ment :  for  they  said,  they  would  oblige  all  attornies  to  perform  their  trust,  and  how 
hard  soever  this  might  be  as  between  him  and  his  brother,  yet  between  him  and  Mr. 
Strong  it  stood  only  upon  the  note,  by  which  he  had  engaged  to  return  the  writings 
in  all  events  (1). 

(1)  Vide  Dottin's  case,  ante,  547.     Sir  Richard  Hughes  v.  Mayre,  3  Term  Rep.  275. 


Amyon  vers.  Shore. 

Cumque  etiam  in  trespass  ill. 

In  assault  it  was  once  well  laid,  but  then  went  on  with  a  cumque  etiam,  and  laid 
another  assault :  there  were  intire  damages  :  and  it  was  moved  in  arrest  of  judgment, 
that  the  last  assault  was  [622]  not  positively  charged,  but  only  by  way  of  recital. 
Lee  contra  would  have  had  the  Court  construed  cumque  as  moreover  :  but  they  said 
it  had  been  always  taken  only  as  a  recital  in  these  declarations  ;  so  the  judgment  was 
arrested  (1). 

(1)  Budge  v.  Onoii,  Fort.  376.  Smith  v.  Eeynolds,  And.  21,  S.  P.  The  proceedings 
in  this  case  were  by  bill.  Vide  2  Wils.  204,  and  see  how  to  get  over  it.  Post, 
1151,  1162.  If  they  had  been  by  original,  the  declaration  would  have  been  made 
good  by  the  recital  of  the  original  writ.  Douglas  and  Hall,  1  Wils.  99.  Barnes  452. 
IFarren  v.  Lapdon,  Barnes  249.  JFhiie  v.  Shaiv,  2  Wils.  203.  Bateman  and  Fowler, 
Barn.  B.  R.  423. 


DoMiNUS  Rex  vers.  Inhabitantes  Paroch'  Sancti  Gregorii  in  Villa  de 
Sudbury  in  Com'  Suffolk. 

Noctanter. 

Upon  search  of  precedents,  and  opposition  by  the  clerks  of  the  plea  side,  it  was 
held,  that  proceedings  upon  a  noctanter  must  be  of  the  Crown  side. 


Martin  vers.  Pritchard. 
Payment  before  the  day,  how  to  be  replied  to.     8  Mod.  345,  S.  C.     Ante,  317. 

Error  of  a  judgment  in  C.  B.  in  debt  upon  bond  :  on  the  oyer  the  condition 
appeared  to  be  for  the  payment  of  1001.  and  interest  on  5  December  9  Geo.  and  the 
defendant  pleads,  that  before  purchasing  the  original,  scilicet  1  December  9  Geo.  he 
paid  the  principal  and  interest.  The  plaintiff  replies  non  solvit  modo  et  forma,  and 
on  demurrer  judgment  is  given  for  the  plaintiff. 

Strange  pro  quer'  in  errore  objected,  that  the  issue  upon  payment  before  the  day 
was  immaterial  ;  and  cited  the  case  of  Merril  v.  Jocehjn  in  B.  R.  Trin.  13  Ann. 
where  on  the  like  issue  a  verdict  was  found  for  the  plaintiff,  and  the  judgment 
reversed. 

But  the  Court  took  a  difference  between  the  two  cases.  The  present  case  being 
pleaded  as  a  payment  with  interest,  it  must  be  taken  as  a  plea  upon  the  Act  for 
Amendment  of  the  Law,  and  then  the  day  is  not  material,  the  only  point  upon  that 
statute  being  whether  it  was  paid  before  bringing  the  action. 

To  this  it  was  answered  by  Mr.  Strange,  that  the  Act  for  Amendment  of  the  Law 
was  not  applicable  to  this  case,  the  Act  only  giving  a  plea  of  payment  after  the  day, 
when  the  defendant  had  broke  the  condition.     And  as  to  the  interest,  he  said  it  outrht 
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to  be  so  pleaded  even  in  the  case  of  payment  before  the  day,  because  the  bond  carries 
interest  from  the  date. 

But  notwithstanding  this  (Powys  and  Fortescue  Justices  being  only  in  Court)  the 
judgment  was  affirmed  (1).     Quaere. 

(1)  Comne  v.  Barry,  post,  954.  Vide  the  opinion  of  Bailer  J.  in  Sturdy  v.  Arnaud, 
where  it  is  said  that  "  the  old  case  which  said,  that  payment  before  the  day  would 
not  discharge  the  bond,  has  been  frequently  over-ruled."  3  Term  Rep.  601.  Vide 
also  Fletcher  v.  Hennington,  1  Black.  -J  10.  2  Burr.  944,  S.  C.  Post,  994.  And  that 
proof  of  payment  before  the  day  maintains  the  issue  of  solvit  ad  diem.  JFinch  v. 
Pardon,  M.  1  G.  1,  Bull  L.  N.  P.  174,  and  per  Buller  J.  in  Sturdy  v.  Arnaud,  et  supra. 


[623]    Easter  Term,  11  Georgii  Regls.    In  B.  R. 

Sir  Robert  Raymond,  Knt.,  Lord  Chief  Justice.  Sir  Littleton  Powys,  Knt.,  Sir  John 
Fortescue  Aland,  Knt.,  James  Reynolds,  Esq.,  Justices.  Sir  Philip  Yorke,  Knt., 
Attorney  General.     Sir  Clement  Wearg,  Knt.,  Solicitor  General. 

DoMiNus  Rex  vers.  Weston  et  Al'. 

Cannot  indict  two  persons  together  for  distinct  offences.     2  Sess.  Cas.  p.  221, 

No.  154,  S.  C. 

Indictment  against  six  jointly  and  severally  for  exercising  a  trade :  quashed, 
because  there  ought  to  be  distinct  indictments.     2  Roll.  Abr.  81,  pi.  6  (1). 

(1)  Rex  V.  Tucker  et  Al'  4  Burr.  2046,  S.  P.  2  Hawk.  P.  C.  eh.  25,  sect.  89,  p.  342. 
2  Hale  H.  P.  C.  174,  ace.  et  vide  Rex  v.  Philips,  post,  921. 

Stead  vers.  Lateward. 

Practice.     L.  Raym.  1382.     8  Mod.  366,  S.  C. 

Upon  consideration  the  Court  held,  that  there  must  be  the  same  notice  given  of 
executing  a  scire  fieri  inquiry,  as  in  the  case  of  a  common  writ  of  inquiry  ;  and  said 
it  had  [624]  been  ruled  so  formerly,  Mich.  12  Ann.  (a)  Crawley  v.  Hayward{\). 

(a)  Qu.  if  not  reported  Gilb.  Rep.  in  B.  R.  95. 
(1)  Biron  v.  Philips,  ante,  235. 

Clarke  vers.  Othery. 

No  more  costs  than  damages.     3  Com.  Dig.  tit.  Costs  (A.  3),  236,  S.  C. 

In  trespass  assault  and  battery  on  the  plaintiff  the  declaration  went  on,  necnon 
insult'  fecit  upon  the  horse  of  the  plaintiff.  Verdict  pro  quer'  and  20s.  damages ;  and 
it  was  moved  to  have  full  costs  on  account  of  the  special  matter  about  the  horse;  but 
refused  upon  consideration,  and  the  plaintiff  had  no  more  costs  than  damages  (1). 

(1)  Vide  Beck  v.  Nichols,  ante,  577. 

DoMiNus  Rex  vers.  Episcopum  Ce.striens'. 

A  deed  is  good  though  executed  before  stamped.     8  Mod.  364,  S.  C. 

Upon  a  writ  of  error  out  of  the  County  Palatine  of  Lancaster,  it  appeared  upon  a 
bill  of  exceptions  that  a  patent  produced  in  evidence  was  not  duly  stamped  at  the  time 
of  sealing,  or  at  the  time  that  it  was  first  produced  ;  and  the  whole  Court  were  of 
opinion,  it  was  pro|)er  evidence,  being  stamped  at  the  time  it  was  produced  on  the 
trial ;  for  they  said  the  Act  (a)  never  intended  to  avoid  deeds  that  were  not  stamped. 


1  STRANGE.  625.  EASTER   TERM,   11    GEO.  741 

but  only  to  add  a  penalty  to  enforce  the  duty,  and  here  the  penalty  had  been  paid. 
Judgment  affirmed. 

(a)  5  &  6  W.  3,  c.  21. 

Phillybrown  vers.  Ryland. 

In  action  for  being  excluded  from  the  vestry  room  must  shew  the  parish  had  a  right 
to  meet  there.     L.  Rayra.  1388.     8  Mod.  .52,  3.51,  S.  C. 

The  plaintiff  brought  a  special  action  upon  the  case  for  excluding  him  from  the 
vestry  room,  and  upon  demurrer  the  Court  made  no  difficulty,  but  that  such  an  action 
was  maintainable  (1) :  however  in  this  case  they  gave  judgment  for  the  defendant,  it 
not  being  aveired  that  the  parish  had  any  property  in  this  room,  or  right  to  meet 
there,  so  that  for  ought  appears  it  might  be  defendant's  own  house,  and  then  he  might 
let  in  whom  he  pleased,  and  refuse  the  rest :  and  this  was  a  fault  in  substance,  and 
needed  not  to  be  shewn  for  cause  of  demurrer. 

(1)  8  Mod.  52,  351,  agrees  that  the  Court  were  of  opinion  that  the  action  was 
maintainable.  The  report  in  Raymond  states  the  Court  not  to  have  given  any  opinion 
upon  it,  and  that  Fortescue  J.  was  strongly  contra,  and  the  statement  by  Lee  C.J.  in 
Rex  V.  Soleyrtard,  And.  235,  agrees  therewith. 

DoMiNUS  Rex  vers.  Wilkins. 

Practice.     Tidd's  Prac.  K.  B.  110. 

Per  Curiam,  attachments  for  a  rescue  must  be  made  returnable  at  a  general  return 
though  the  original  process  was  at  a  day  certain. 

[625]    Foot  vers.  Prowse  Major'  de  Truro.    Post,  697. 

[Referred  to,  Eobarts  v.  Mayor  of  Loiulon,  1882,  46  L.  T.  629.] 

An  annual  officer  continues  till  another  is  chosen.     3  Bro.  Par.  Ca.  167. 
Viner  vol.  6,  p.  297,  ca.  9. 

The  mayor  was  to  be  chosen  out  of  the  aldermen,  who  are  annuatim  eligend':  the 
fact  on  a  trial  at  Bar  was,  that  the  aldermen  present  at  his  election  had  been  in  several 
years,  and  had  none  of  them  been  re-elected  within  a  year.  On  a  bill  of  exceptions, 
the  Court  was  of  opinion,  that  the  election  of  the  mayor  was  void  for  want  of  an 
annual  election  of  the  aldermen.  But  upon  error  in  the  Exchequer  Chamber,  and 
two  solemn  arguments,  the  judgment  was  reversed  :  and  it  was  held,  that  the  words 
annuatim  eligend'  were  only  directory,  and  that  an  annual  election  of  them  was  not 
necessary  to  make  an  election  in  their  presence  good  :  and  King  C.  J.  de  C.  B.  who 
delivered  the  opinion  of  the  Court,  compared  it  to  the  case  of  a  constable  and  other 
annual  officers,  who  are  good  officers  after  the  year  is  out,  until  another  is  elected  and 
sworn.     The  reversal  affirmed  in  Parliament. 


Kent  vers.  Kerry. 

Dower  lies  not  of  a  tenement.     L.  Raym.  1381.     8  Mod.  355,  S.  C. 

Error  of  a  judgment  in  C.  B.  in  dower,  de  tertia  parte  of  three  houses  and  a 
tenement.  Judgment  for  the  demandant,  but  reversed ;  because  it  does  not  lie  of  a 
tenement.     2  Cro.  125,  621  (1). 

(1)  But  that  it  would  be  a  sufficient  description  in  ejectment  vide  the  cases  cited 
in  the  note  to  Goodlitle  v.  Walton,  post,  834,  and  in  a  common  recovery.  Massey  v. 
Rice,  Cowp.  346. 
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DoMiNUS  Rex  vers.  Hearle. 

Mandamus  lies  not  to  swear  one  who  has  had  judgment  on  an  information  against 
him  for  an  usurpation.  3  Bro.  P.  C.  178,  S.  C.  Ante,  582.  2  Ld.  Raym.  1447. 
Vide  Cowp.  509. 

Mandamus  to  swear  in  one  Pender,  Mayor  of  Penryn  :  return,  that  an  information 
in  the  nature  of  a  quo  warranto,  was  exhibited  against  him,  to  shew  by  what  authority 
he  exercised  the  office  of  mayor,  whereon  two  issues  were  joined,  one  whether  he 
was  duly  elected,  and  the  other  whether  he  was  duly  sworn  :  the  first  issue  was  found 
for  the  defendant,  and  the  second  for  the  King,  whereupon  judgment  of  ouster  was 
given  against  him ;  and  because  he  was  never  since  elected  mayor,  he  cannot  now 
swear  him  in  according  to  the  command  of  the  writ. 

Hussey  pro  quer'.  The  question  is,  whether  after  this  judgment  of  ouster  he  be 
intitled  to  a  mandamus,  to  swear  him  in,  in  consequence  of  his  precedent  election. 
And  I  shall  insist,  that  though  he  was  justly  punishable  for  acting  before  he  was 
sworn  ;  yet  his  election  was  not  so  totally  done  away,  but  that  it  still  subsisted. 
[626]  The  nature  of  this  corporation  appears  upon  the  writ  and  return  to  be,  that  no 
particular  time  is  appointed  for  the  swearing,  and  that  he  is  to  hold  over ;  so  it  is  no 
objection  that  the  year  is  out.  It  must  be  agreed  he  had  once  a  right  to  be  sworn, 
this  writ  gives  him  no  right ;  he  is  still  liable  to  be  prosecuted,  if  the  first  election  be 
gone.  It  is  therefore  proper  to  be  determined  upon  a  new  information  after  he  is 
sworn,  rather  than  to  refuse  to  put  him  in  a  capacity  to  assert  his  right.  The  return 
admits  the  truth  of  our  suggestion  in  the  writ,  that  Pender  was  duly  elected,  and  has 
not  been  sworn  :  will  it  not  be  hard  to  say,  that  because  he  once  acted  before  he  was 
sworn,  therefore  for  the  future  he  shall  never  act  at  all?  He  confesses  he  did  wrong 
to  act  before  swearing,  and  submits  to  be  punished  as  an  usurper  for  so  doing ;  but 
now  says  he  I  am  convinced  of  my  error,  and  am  desirous  of  conforming  myself  to 
the  rules  of  law  for  the  future.  He  had  a  right  to  the  office  before  he  was  sworn, 
though  he  had  not  a  right  to  act ;  he  does  not  forfeit  the  office  by  acting,  but  subjects 
himself  to  punishment. 

Besides  it  is  considerable,  whether  his  acting  can  forfeit  the  interest  which  the 
corporation  have  in  this  election,  for  it  appears  upon  the  return,  that  if  this  election  be 
gone,  the  corporation  (as  the  law  now  stands)  is  gone  also  ;  this  being  an  election  upon 
a  death,  so  as  there  is  no  predecessor  to  hold  over.  Old  N.  B.  170.  1  Sid.  54,  86. 
2  Inst.  282.     9  Co.  28.     Rast.  540. 

The  judgment  upon  an  information  is  not  final  as  to  the  right,  though  in  a  writ  of 
quo  warranto  it  is.  1  Sid.  54.  1  Inst.  293.  The  judgment  here  is  not  that  the 
franchise  shall  be  seised  into  the  King's  hands. 

This  man  must  be  considered  as  one  that  got  into  possession  before  his  time.  If 
a  copyholder  enters  before  admittance,  the  lord  may  turn  him  out;  but  does  any  body 
think  he  is  not  intitled  to  be  re-admitted?  A  feoftee  enters  before  livery,  but  is  not 
he  capable  of  livery  afterwards  ?     Litt.  §  70.     1  Inst.  56,  57. 

Chappie  Serjeant  contra.  We  confess  the  election,  and  avoid  it :  we  say  you  were 
once  intitled  to  the  office,  but  you  were  guilty  of  an  usurpation,  and  were  excluded 
upon  that  account;  the  words  of  the  judgment  are,  that  in  the  said  office  nullo  modo 
se  intromittat,  sed  penitus  adjudicetur  et  excludatur.  Can  any  words  be  stronger  to 
destroy  the  first  election  than  these?  Even  in  a  writ  of  quo  warranto  they  are  not. 
Rast.  540.  Co.  Ent.  527,  537,  540,  559.  As  he  does  not  pretend  to  any  new  right, 
we  say  he  can  have  no  mandamus  to  be  sworn  into  this  office. 

[627]  Curia  advisare  vult.  And  this  term,  Mr.  Justice  Reynolds  being  come  into 
Court  since  the  argument  of  this  cause,  the  counsel  were  directed  to  repeat  what  they 
had  before  offered  ;  and  then  the  Court  delivered  their  opinions. 

C.  J.  The  party  certainly  comes  in  time  for  this  mandamus,  though  the  year  is 
out,  it  appearing  that  he  is  intitled  to  hold  over,  and  that  no  other  person  hath  been 
since  elected  into  this  office.  I  think  the  judgment  on  the  information  was  right,  for 
he  then  appeared  to  us  as  an  usurper,  and  we  punished  him  as  such  ;  and  I  believe  no 
precedent  can  be  shewn  where  in  these  informations  the  judgment  was  ever  entered 
in  any  other  manner.     If  the  judgment  is  right,  we  must  give  the  words  of  it  their 
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full  latitude :  they  import  an  absolute  exclusion  from  the  office,  and  are  we  to  intend 
a  quousque  in  any  case?  or  are  not  the  words  of  this  judgment  as  strong  as  the  case 
of  a  corporate  amotion  ?  It  seems  to  me  that  the  election  is  done  away,  and  that 
unless  there  had  been  a  new  election  since  the  judgment,  the  party  is  not  intitled  to 
this  mandamus.     Powys  J.  accord'. 

Fortescue  J.  A  quo  warranto  is  the  King's  writ  of  right,  and  as  against  the  Crown 
want  of  swearing  is  as  much  as  want  of  an  election  :  the  jury  therefore  have  found  in 
effect,  that  he  had  no  title  to  this  office,  and  then  of  course  he  is  to  be  excluded  from 
it  by  our  judgment.  I  never  heard  of  any  other  judgment,  nor  can  any  thing  be  more 
reasonable,  than  to  exclude  him  who  appears  to  have  no  title.  Where  the  franchise 
claimed  is  such  as  may  subsist  in  the  Crown,  the  judgment  is  to  seize  it  into  the  King's 
hands,  but  where  (as  in  this  case)  it  cannot  be  exercised  by  the  Crown,  the  judgment 
is  only  to  exclude  the  party.  This  judgment  is  as  strong  as  a  forfeiture  or  amotion. 
We  have  expressly  adjudged,  that  he  shall  never  take  upon  him  this  office,  and  there- 
fore it  would  be  absurd  for  us  to  command  him  to  be  sworn  in  consequence  of  a  right 
prior  to  our  judgment.  If  a  man  who  has  one  right,  claims  that  in  a  manner  different 
from  his  grant,  he  loses  even  the  right  granted  ;  as  in  2  H.  7,  11,  where  one  had  a 
grant  of  a  fair  for  one  day,  and  he  claimed  it  as  a  grant  for  two;  the  judgment  is 
that  he  shall  lose  his  fair,  and  that  grant  could  never  be  set  up  again. 

Reynolds  J.  I  should  have  had  some  difficulty  in  giving  this  judgment,  had  I  been 
in  Court  when  it  was  pronounced,  for  I  know  of  no  certain  form  of  words  in  judgments, 
but  every  judg-[628]-ment  may  and  ought  to  vary  according  to  the  circumstances  of  the 
case  :  and  it  is  no  new  thing  to  meet  with  judgments  that  are  only  quousque,  as  I  think 
this  might  have  been  (1).  But  whatever  my  opinion  might  be  in  that  case,  yet  in  the 
present  case  I  must  concur  with  my  brothers,  because  I  am  bound  to  take  and  consider 
this  as  a  judgment;  and  whether  he  should  have  been  barred  or  not  is  not  material, 
since  in  fact  he  is  barred,  and  will  be  so,  till  that  judgment  is  reversed  by  writ  of 
error.     Per  Curiam,  the  return  must  be  allowed. 

On  error  in  Parliament  adjudged  that  error  does  not  lie,  and  the  writ  quashed  (2). 

(1)  Vide  Rex  v.  Biddle,  post,  952. 

(2)  Rex  v.  Dean,  &c.  of  Dublin,  ante,  536,  S.  P. 


[629]    Trinity  Term,  11  Georgii  Regis.    In  B.  R. 

Sir  Robert  Raymond,  Knt.,  Lord  Chief  Justice.  Sir  Littleton  Powys,  Knt.,  Sir  John 
Fortescue  Aland,  Knt.,  Sir  James  Reynolds,  Esq.,  Knt.,  Justices.  Sir  Philip  Yorke, 
Knt.,  Attorney  Creneral.     Sir  Clement  Wearg,  Knt.,  Solicitor  General. 

Morris  vers.  Lee. 

Note  to  be  accountable  for  money  is  within  the  statute.     L.  Raym.  1396. 

8  Mod.  362,  S.  C. 

The  plaintiff  declares,  that  the  defendant  made  a  promissory  note  under  his  hand, 
whereby  he  promised  to  be  accountable  to  the  plaintiff  or  order  for  1001.  value  received, 
and  counts  upon  the  statute. 

After  verdict  for  the  plaintiff  it  was  moved  in  arrest  of  judgment,  that  this  was 
not  within  the  statute,  and  that  the  distinction  had  always  held  between  negotiable 
and  accountable  notes  :  that  no  note  was  negotiable,  that  was  not  for  the  payment  of 
money  absolutely,  according  to  the  cases  of  A-pplehy  v.  Biddle  (a),  and  Smith  v.  Boheme  (b), 
whereas  the  defendant  in  this  case  might  discharge  himself  by  payment  of  the  plaintiff's 
debts  or  otherwise. 

Sed  per  Curiam,  there  are  no  precise  words  requisite  to  make  a  promissory  note  : 
it  is  enough  if  it  may  be  brought  within  the  intention  of  the  Act.  This  is  for  value 
received,  and  he  makes  himself  accountable  to  the  order ;  a  fourth  or  fifth  indorsee 
can  settle  no  account  with  him,  therefore  we  must  take  the  word  ac-[630]-countable 
as  much  as  if  it  had  been  pay,  and  the  plaintiff  must  have  judgment.     Quajre  tamen. 

(a)  B.  L.  N.  P.  272.  (b)  3  L.  Raym.  63. 
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DoMiNUS  Eex  vers.  Inhabitantes  St.  Leonard  Shoreditch. 

Parish  rates.     Fort.  324,  S.  C. 

On  a  special  order  for  a  scavenger's  rate  it  was  stated,  that  in  the  parish  there 
were  three  divisions,  and  this  rate  was  made  for  one  only,  but  that  in  this  division 
there  were  no  churchwardens  or  overseers  residing,  though  the  parish  at  large  had 
such  officers.  At  the  sessions  this  rate  was  quashed,  on  account  that  there  ought  to 
have  been  a  general  rate  for  the  whole  parish  :  and  now  upon  bringing  all  orders  before 
the  Court  it  was  offered  in  support  of  the  first  order,  that  the  2  &  3  W.  &  M.  st.  2, 
c.  8,  had  the  word  place  as  well  as  parish  ;  and  therefore  a  rate  for  the  division  was 
good.  Sed  per  Curiam,  whatever  it  might  have  been  in  case  the  churchwardens  and 
overseers  had  resided  in  this  division,  yet  this  being  made  for  a  place  that  has  no  such 
officers,  can  never  be  maintained.  The  sessions  therefore  did  right  to  quash  the  rate, 
and  the  order  of  sessions  must  be  confirmed. 

Vaughan  vers.  Evans. 

Prohibition  to  a  suit  in  Wales  where  the  process  was  served  out  of  the  jurisdiction. 
L.  Raym.  1408.     8  Mod.  374,  S.  C. 

A  bill  of  foreclosure  was  brought  at  the  Grand  Sessions  of  Montgomeryshire,  and 
the  subpoena  was  served  in  England  upon  the  defendant,  he  and  the  plaintiff  having 
both  estates  within  the  jurisdiction,  the  mortgaged  premisses  lying  there  also.  Et 
per  Curiam,  a  prohibition  ought  to  go.  They  can  serve  no  process  out  of  the  juris- 
diction :  and  though  the  Court  of  Chancery  here  do  send  subpoena's  to  Ireland  and 
Scotland,  yet  the  right  of  doing  so  was  never  established. 

Fortescue  J.  said  positively  they  could  not  do  it,  and  cited  Hutt.  59.  Cumber. 
468(a).     A  prohibition  was  granted  (I). 

(a)  12  Mod.  138,  172,  S.  C. 

(1)  Vide  Roidand  v.  HockenhuUe,  1  Ld.  Raym.  698. 

DoMiNUS  Rex  vers  Venables. 

Alehouses.     L.  Raym.  1405,  much  fuller.     Fort.  325.     1  Sess.  Ca.  267,  pi.  210, 
8  Mod.  377.     Ca.  of  Sett,  and  Rem.  120,  pi.  163,  S.  C.     10  Mod.  211. 

There  was  an  order  for  suppressing  an  alehouse  ;  and  after  that  a  second  order, 
reciting  that  he  had  since  continued  to  sell  ale,  and  therefore  committing  him  for 
three  days,  and  till  he  finds  sureties  not  to  sell  without  licence. 

It  was  moved  to  quash  the  last  order  for  want  of  shewing  a  summons  or  appear- 
ance of  the  defendant;  and  Salk.  181,  and  [631]  the  case  of  The  Queen  v.  Green, 
12  Ann.  were  cited.  Sed  per  Curiam,  we  will  not  presume  they  acted  unlawfully  :  a 
summons  is  certainly  necessary,  and  the  justice  is  punishable  if  he  proceeds  without : 
you  never  shew  notice  to  the  parish  that  is  to  be  charged  in  orders  of  removal.  The 
order  was  confirmed  (1). 

(1)  Vide  Rex  v.  Austin,  Fort.  325,  Rex  v.  Cleg,  ante,  475.  Adm.  in  Rex  v.  Mallinson, 
2  Burr.  681. 

DoMiNUS  Rex  vers.  Inhabitantes  de  King's  Langley. 

Child  of  two  years  old  cannot  be  a  vagrant.     Cas.  of  Sett,  and  Rem.  p.  120, 

No.  162.     Fort.  323. 

An  order  in  nature  of  a  pass  for  a  child  of  two  years  old  as  a  vagrant  was  quashed  ; 
it  not  being  of  age  sufficient  to  commit  an  act  of  vagrancy  within  the  intention  of  the 
statute  (1). 

(1)  4  Com.  Dig.  Justices  of  Peace  (B.  77),  639 
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HuTTON  vers.  Stroubridge. 

Practice. 

On  the  2d  of  June  (which  was  in  Trinity  term)  the  defendant  brought  a  habeas 
corpus,  and  put  in  bail :  the  plaintiff  did  not  proceed  in  that  term,  or  in  Michaelmas 
term,  but  in  Hilary  term  delivered  a  declaration  ;  and,  upon  my  motion,  the  Court 
held  the  defendant's  attorney  was  not  bound  to  accept  it,  though  but  a  part  of  Trinity 
term  elapsed  after  bringing  the  habeas  corpus  ;  so  as  there  were  not  two  whole  terms (1). 

(1)  Clarke  v.  Harbin,  Barnes  90,  S.  P.  agreed.  "But  see  Cro.  Jac.  620,  by  which 
it  appears  that  anciently  the  plaintiff  had  three  terms  to  declare  after  bail  put  in." 
Tidd's  Prac.  K.  B.  185,  note. 

MoRFOOT  vers.  Chivers  et  Ux'. 

In  a  scire  facias  on  a  judgment  recovered  by  an  executor,  the  death  of  the  testator 
need  not  be  shewn.     L.  Raym.  1395.     8  Mod.  373.     Cit.  And.  244,  S.  C. 

Scire  fieri  inquiry  against  husband  and  wife,  as  she  was  executrix  in  her  right, 
brought  by  the  plaintiff  as  executrix,  upon  a  judgment  recovered  by  her  on  a  bond 
to  her  testator.  The  defendants  demurred,  and  shewed  for  cause,  that  it  was  not 
alleged  in  the  scire  fieri  inquirj',  that  the  testator  of  the  plaintiff  was  dead.  And 
Martin  pro  defeudente  insisted,  that  though  this  might  perhaps  be  well  enough  upon 
a  general  demurrer,  yet  surely  it  was  informal,  and  would  be  ill  upon  a  special 
demurrer,  which  was  this  case. 

Strange  contra.  In  a  common  scire  facias  by  an  executor  to  revive  a  judgment 
recovered  by  the  testator,  it  may  perhaps  be  necessary  to  shew  him  to  be  dead,  because 
that  is  the  first  act  or  process  after  his  death  ;  but  in  this  scire  facias,  which  comes 
after  a  suit  by  the  executrix,  and  wherein  she  has  recovered  a  judgment,  which  must 
be  taken  to  be  good,  there  is  not  the  same  necessity  :  it  may  as  well  be  expected  to 
be  repeated  in  every  pro-[632]-cess,  which  was  never  done.  When  the  executrix  first 
comes  into  Court,  she  must  shew  herself  to  be  compleatly  so ;  but  when  she  has  once 
done  it  (as  it  must  here  be  taken  she  has,  else  she  could  not  have  had  judgment  as 
executrix)  it  will  be  to  no  purpose  to  repeat  the  same  thing  over  again.  In  every 
declaration  it  is  necessary  to  say  the  defendant  is  in  custod'  mar',  to  give  this  Court 
a  jurisdiction,  but  it  is  never  taken  notice  of  in  the  subsequent  proceedings.  In  the 
first  suit  the  defendants  might  have  pleaded  ne  unques  executrix,  but  not  having  done 
it  at  first,  they  have  lost  the  opportunity  :  if  we  had  averred  in  this  scire  facias  that 
the  testator  was  dead,  the  defendants  could  not  have  been  admitted  to  traverse  that 
suggestion,  after  a  judgment  against  them  at  the  suit  of  the  plaintiff  as  executrix. 
In  the  case  of  the  first  process  after  the  death  of  the  testator,  they  might  traverse 
that  matter,  and  therefore  it  may  be  necessary  to  be  shewn  ;  but  in  this  case  they  are 
too  late  to  object  any  thing  of  that  nature,  and  I  submit  this  as  a  good  answer  upon 
that  distinction. 

The  Court  at  first  doubted  upon  the  point  of  its  being  shewn  for  cause  of  demurrer, 
but  said  afterwards  there  was  nothing  in  the  objection,  and  gave  judgment  for  the 
plaintiff. 

There  was  another  exception  that  the  sheriff  had  returned,  that  the  wife  as  well 
as  the  husband  had  converted  to  her  own  use  ;  but  this  was  over-ruled  on  the  authority 
of  Bellew  v.  Scott,  ante,  440(1). 

The  judgment  was  pronounced  about  one  of  the  clock,  and  the  plaintiff  sent 
immediately  and  put  an  officer  into  possession  of  the  defendant's  goods,  who  had 
before  sued  out  a  writ  of  error ;  and  it  stood  equal  before  the  Court  as  to  the  point 
of  time,  whether  the  execution  was  first  served,  or  the  writ  of  error  first  allowed. 
The  Court  set  aside  the  execution,  saying,  that  though  not  being  served  with  the 
allowance  it  was  no  contempt,  yet  in  point  of  law  it  was  a  supersedeas  from  the 
moment  of  pronouncing  judgment. 

(1)  Smalley  v.  Kerfoot,  post,  1094. 

K.  B.  XXII.— 24* 
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Bourne  vers.  Turner. 

Landlord  cannot  be  made  defendant  in  an  ejectment  in  the  room  of  tenant  in  posses- 
sion upon  affidavit  that  he  is  a  material  witness  for  the  former.  See  Tri.  at  Ni.  Pri. 
93.  Sid.  24,  pi.  5.  .5  Mod.  332.  Rich.  Reg.  17.  2  Bac.  Abr.  163.  Cas.  temp. 
Hard.  162,  n.  to  2d  ed. 

Serjeant  Comyns  moved  on  affidavit,  that  the  tenant  in  possession  was  a  material 
witness  for  the  landlord,  that  therefore  the  landlord  might  be  made  a  defendant  in 
the  room  of  the  tenant  in  possession. 

Strange  contra  insisted  it  was  never  done,  and  it  would  not  make  him  a  witness 
when  done(l).  Et  per  Curiam,  he  is  liable  for  the  mesne  profits.  The  declaration  is 
regularly  delivered  to  the  tenant  in  possession  :  it  was  never  done  in  this  Court, 
though  Serjeant  Comyns  said  it  had  been  done  in  C.  B. 

(1)  S.  P.  Doe  V.  Williams,  Cowp.  621. 

[633]    Clark  vers.  Godfrey.    In  C.  B. 

Practice  in  delivering  attornies'  bills.     Prac.  Reg.  36.     Co.  G-.  27. 

It  was  settled  by  the  Court  on  great  consultation,  and  delivered  in  a  solemn 
resolution  by  Eyre  Chief  Justice,  that  an  attorney's  bill  must  be  delivered,  on  the 
3  Jac.  1,  c.  7,  before  any  action  brought ;  that  so  the  client  may  have  an  opportunity 
of  looking  into  it,  before  he  is  run  to  any  farther  e.xpence.     2  Geo.  2,  c.  23,  §  22. 

Shank  qui  tam  vers.  Payne. 

In  Middlesex,  coram  Raymond,  Chief  Justice. 

Party  to  usurious  contract  cannot  be  called  to  prove  payment.     But  see  T.  Raym.  191. 
Cas.  temp.  Hard.  165,  n.  to  2d  ed. 

In  a  qui  tam  on  the  Statute  of  Usury,  the  Chief  Justice  refused  to  let  the  party 
to  the  contract  be  a  witness  to  prove  the  repayment  of  the  money,  because  till  that 
was  proved  he  was  no  witness  at  all  (1).     Strange  pro  defendente. 

(1)  Abrahams  qui  tam  v.  Bunn,  4  Burr.  2251.  Bull.  L.  N.  P.  288,  S.  C.  and  see 
the  cases  cited  in  the  note  to  Rex  v.  Nunez,  post,  1043. 

D0MINU.S  Rex  vers.  Azire.     Ibidem. 

Wife  witness  against  husband. 

On  indictment  against  the  husband  for  an  assault  upon  the  wife,  the  Chief  Justice 
allowed  her  to  be  a  good  witness  for  the  King,  and  cited  Lord  Audley's  case.  State 
Trials,  vol.  1  (1). 

(1)  Vide  also  B.  L.  N.  P.  287. 

DoMiNUS  Rex  vers.  Fletcher.     Ibidem. 

Where  one  defendant  is  fined,  he  is  a  witness  for  the  other. 

Two  were  indicted  for  an  assault,  one  submitted  and  was  fined  Is.  and  paid  it: 
the  other  pleaded  not  guilty,  and  upon  the  trial  the  Chief  Justice  allowed  him  to  call 
the  other  defendant,  the  matter  being  now  at  an  end  as  to  him  (1). 

(1)  Vide  Poplet  v.  James,  Bull.  L.  N.  P.  cd  1790,  286.  Gilb.  Law  of  Evid. 
3d  ed.  135. 
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Anonymous.    In  C.  B. 

Where  no  more  costs  than  damages.     Gilb.  Eq.  Rep.  198,  S.  C. 

Trespass  quare  clansum  fregit  et  qiiendam  taurum  personte  ignotie  fugavit,  per 
quod  the  plairitiflf's  goosberry  bushes  were  thrown  down,  necnon  quiiique  perticas, 
Anglice  poles,  in  eodera  clauso  erectas,  affixatas  ot  existentes  fregit,  laceravit  et 
spoliavit :  verdict  for  the  plaintitf,  and  a  shilling  damages.  And  on  motion  for  full 
costs  the  Court  held,  that  the  words  in  this  declaration  [634]  did  not  import  an  actual 
asportation,  which  must  be  an  entire  carrying  away  ;  and  that  the  tearing  and  pulling 
up  the  poles  was  not  such  an  asportation  :  that  this  was  a  case  in  which  a  certificate 
might  have  been  made,  because  the  freehold  might  have  been  in  question.  In  debating 
this  case,  2  Vent.  48,  was  cited,  which  was  trespass  quare  clausum  fregit,  and  putting 
stakes  upon  his  ground,  where  it  was  held,  that  the  plaintiff  should  not  have  full 
costs,  but  if  any  thing  had  been  taken  away,  of  how  little  value  soever,  it  had  been 
otherwise.  The  Court  did  not  seem  satisfied  with  the  case  in  2  Vent.  21.5,  which  was 
trespass  quare  clausum  fregit,  and  digging  up  and  carrying  away  his  trees;  wherein 
it  appeared  upon  the  evidence,  that  the  defendant  had  digged  up  several  roots  of  the 
plaintiff's  trees,  and  removed  them  to  a  place  upon  the  same  ground  about  two  yards 
distance  off;  and  upon  a  question  whether  this  was  such  a  carrying  away  as  that  the 
plaintitf  should  have  full  costs,  or  only  costs  according  to  the  statute,  Pollexfen  and 
Rokeby  were  of  opinion,  that  the  plaintiff  was  to  have  full  costs,  because  the  roots 
were  carried  from  the  place  where  they  were  digged,  though  not  removed  off  from 
the  ground;  but  Ventris  thought  that  it  was  not  such  a  taking  as  amounted  to  an 
asportation  ;  and  to  support  this  opinion  they  relied  on  the  case  of  Franklin  v.  Jolland, 
Hil.  8  W.  3,  in  B.  R.  which  was  trespass  for  breaking  and  entering  the  plaintiff's  close, 
and  eating  his  herbs,  and  for  pulling  up  and  throwing  down  three  perches  of  hedge 
lately  erected  ;  and  on  a  verdict  for  the  plaintiff  and  5s.  damages,  he  moved  for  costs 
notwithstanding  the  22  &  23  Car.  2,  because  there  was  an  asportation  laid  in  the 
declaration,  viz.  pulling  up  and  throwing  down  the  hedge,  which  could  not  be  done 
without  some  asportation.  But  per  Holt  et  Curiam,  by  asportation  is  meant  a  carry- 
ing quite  away,  and  not  such  an  asportation  as  this ;  so  the  motion  was  denied  (1). 

(1)  Clegg  v.  Molyneux,  S.  P.  by  all  the  Judges,  Doug.  779. 

Reynolds  vers.  Clarke. 

Trin.  8  Geo.  Rot.  474. 

If  one  has  a  right  to  enter  into  the  yard  of  another,  and  he  fixes  a  spout  there  to 
discharge  water  upon  plaintiff's  land,  trespass  will  not  lie,  but  case.  8  Mod.  272. 
Fort.  212,  S.  C.     See  Cas.  temp.  Holt  C.J.  22,  S.  P.  arg.  n.  to  2d  ed. 

Trespass  for  entering  the  plaintiffs  yard,  and  fixing  a  spout  there,  per  quod  the 
water  came  into  the  yard  and  rotted  the  walls  of  the  plaintiff's  house.  The  defendant 
justifies,  that  before  the  trespass  John  Fountain  was  seised  in  fee  of  the  plaintiff's 
house  and  yard,  and  two  other  houses  adjoining,  and  demised  the  plaintiff's  house  and 
yard  to  one  Tyler,  except  the  free  use  of  the  yard  and  privy  for  the  tenants  of  the 
other  two  houses  jointly  with  the  tenant  of  the  plaintiff's  house  :  then  he  shews  how 
the  house  of  the  defendant,  which  was  one  of  the  two  houses,  came  to  him(l),  and 
that  he  entered  the  yard  and  fixed  the  spout  for  his  necessary  use,  to  carry  off  the 
rain,  prout  ei  bene  licuit.     The  plaintiff  demurs.     And 

[635]  Reeve  pro  defendente  insisted,  that  this  exception  amounted  to  a  licence  of 
the  party,  and  that  a  distinction  has  always  been  taken  between  a  licence  in  law,  as 
to  go  into  a  tavern,  and  the  licence  of  the  party,  and  that  this  being  of  the  latter  sort, 
an  action  of  trespass  will  not  lie ;  but  if  the  spout  be  a  prejudice,  the  plaintiff  must 
right  himself  by  an  action  upon  the  case.  11  Co.  The  Six  Carpenters  case.  This  is  an 
action  of  trespass  brought  for  a  nuisance  upon  our  own  possession. 

Et  per  Chief  Justice,  though  he  had  a  right  to  enter  into  the  yard,  yet  it  is  con- 
siderable, whether  if  he  abuses  that  right  to  the  detriment  of  another,  he  is  not  in  the 
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same  case  with  every  other  trespasser.  Et  per  Fortescue  Justice,  trespass  is  a  posses- 
sory action,  and  how  does  this  invade  the  plaintiffs  possession  ?  The  difl'erence 
between  trespass  and  case  is,  that  in  trespass  the  plaintiff  complains  of  an  immediate 
wrong,  and  in  case,  of  a  wrong  that  is  the  consequence  of  another  act.  Et  per 
Eaymond  Justice,  that  distinction  is  perfectly  right.  I  remember  a  case  in  B.  R. 
Courtney  v.  Colleit,  which  was  for  the  defendant's  diverting  his  own  water-course  in  his 
own  land,  per  quod  the  plaintiffs  land  was  overflowed  ;  after  a  verdict  pro  quer',  it 
was  often  debated,  whether  this  was  an  action  of  trespass,  or  upon  the  case,  and  at 
last  judgment  was  for  the  plaintilT,  who  had  brought  trespass  only. 

The  Court  said  it  was  a  nice  case,  and  therefore  they  gave  not  their  opinion,  but 
ordered  an  ulterius  concilium. 

After  a  second  argument  to  the  effect  of  the  former,  the  Court  delivered  their 
opinions  this  term.  Chief  Justice  :  We  must  keep  up  the  boundaries  of  actions,  other- 
wise we  shall  introduce  the  utmost  confusion  :  if  the  act  in  the  first  instance  be 
unlawful,  trespass  will  lie ;  but  if  the  act  is  prima  facie  lawful  (as  it  was  in  this  case) 
and  the  prejudice  to  another  is  not  immediate,  but  consequential,  it  must  be  an  action 
upon  the  case  (2) ;  and  this  is  the  distinction.  The  case  I  mentioned  the  last  time  of 
Conrlney  v.  Colleit  was  a  plain  trespass,  and  the  account  I  then  gave  of  it  from  my 
memory  was  mistaken  :  it  was  Hil.  9  W.  3,  in  B.  R.  trespass  for  taking  fishes,  necnon 
pro  eo  quod  he  broke  down  the  bank  of  the  river,  per  quod  the  water  issued  and  other 
fishes  went  away  :  after  verdict  for  the  plaintiff,  it  was  moved  in  arrest  of  judgment, 
that  the  latter  part  was  case,  and  not  joinable  with  [636]  trespass ;  but  the  Court  held 
that  was  a  trespass,  and  what  came  under  the  per  quod  was  only  matter  of  aggrava- 
tion. There  was  another  case  in  B.  R.  Hil.  8  Ann.  Leveridge  v.  Hoskins{a).  That 
was  case  for  digging  trenches,  whereby  the  water  was  drawn  away  from  the  plaintiffs 
river  ;  it  was  moved  in  arrest  of  judgment,  that  this  was  trespass  ;  but  the  Court  said, 
that  it  not  being  laid  to  be  a  digging  upon  the  plaintiffs  ground,  the  action  upon  the 
case  was  most  proper :  and  I  take  that  and  this  to  be  the  same  case,  the  defendant 
having  a  right  to  enter  the  yard,  and  do  the  first  act,  which  is  here  complained  of, 
I  think  this  should  have  been  an  action  upon  the  case,  and  that  trespass  will  not  lie. 

Powys  accord.  Et  per  Fortescue  Justice,  trespass  will  not  lie  for  procuring  another 
to  beat  me ;  if  a  man  throws  a  log  into  the  highway,  and  in  that  act  it  hits  me ;  I 
may  maintain  trespass,  because  it  is  an  immediate  wrong ;  but  if  as  it  lies  there  I 
tumble  over  it,  and  receive  an  injury,  I  must  bring  an  action  upon  the  case  ;  because 
it  is  only  prejudicial  in  consequence,  for  which  originally  I  could  have  no  action  at 
all  (3).  Et  per  Reynolds  Justice,  the  distinction  is  certainly  right ;  this  is  only  inju- 
rious in  its  consequence,  for  it  is  not  pretended  that  the  bare  fixing  a  spout  was  a 
cause  of  action,  without  the  falling  of  any  water ;  the  right  of  action  did  not  accrue 
till  the  water  actually  descended,  and  therefore  this  should  have  been  an  action  upon 
the  case.     Per  Curiam,  judgment  for  the  defendant. 

(1)  The  justification  proceeds,  that  at  the  time  of  making  the  conveyance  from 
Fountain  to  the  plaintiff  and  Tyler,  and  before  and  always  after,  the  rain  water  came 
down  from  the  said  one  messuage  (i.e.  the  defendant's)  into  the  yard,  &c.  Vide  Ld. 
Raym.  1399. 

(2)  This  distinction  by  which  the  lawfulness  or  unlawfulness  of  the  original  act 
is  made  the  criterion  between  an  action  of  trespass  and  of  case  is  not  to  be  found  in 
lid.  Raymond's  own  report  of  this  case,  it  is  argumentatively  denied  by  Fortescue  J. 
in  the  instances  put  by  him  post,  636,  and  expressly  controverted  by  Blackstone  J.  in 
Scott  V.  Shq>herd,  2  Black.  894.  3  Wils.  499,  and  by  De  Grey,  C.J.  S.  C.  2  Black.  899. 
3  Wils.  411,  and  instances  are  there  put  where  trespass  will  lie  for  the  consequences 
of  an  act  lawful  in  its  commencement  and  case  for  those  where  the  original  act  was 
unlawful. 

(a)  11  Mod.  257. 

(3)  This  distinction  is  either  relied  upon  or  admitted  in  Shapcott  v.  Mugford,  1  Ld. 
Raym.  187.  Haward  v.  Bankes,  2  Burr.  1114.  Hawker  v.  Birbeck,  2  Burr.  1556. 
Gates  V.  Bayley,  2  Wils.  313.  Scott  v.  Shepherd,  3  Wils.  409,  412.  2  Black.  892,  S.  C. 
Morgan  v.  'Hughes,  2  Term  Rep.  225.  Bull.  L.  N.  P.  26,  79,  and  the  cases  there 
cited. 
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[637]    Michaelmas  Term,  12  Georgii  Regis.    In  B.  R. 

Sir  Robert  Raymond,  Knt.,  Lord  Chief  Justice.  Sir  Littleton  Powys,  Knt.,  Sir  John 
Forteseue  Aland,  Knt.,  James  Reynolds,  Esq.,  Justices.  Sir  Philip  Yorfte,  Knt., 
Attorney  General.     Sir  Gleraeiit  Wearg,  Knt.,  Solicitor  General. 

Wyat  vers.  Essington. 

Taking  bona  et  catalla  is  too  general  in  trespass.     L.  Raym.  1410.     Fort.  377,  S.  C. 

Trespass  for  entering  the  plaintiff's  house,  and  taking  diversa  bona  et  catalla  ipsiua 
Sarie  adtunc  et  ibidem  inventa  :  after  verdict  for  the  plaintiff,  it  was  moved  in  arrest 
of  judgment,  that  this  was  too  general.  5  Co.  35.  And  without  much  debate  the 
Court  were  all  of  opinion,  that  this  was  not  maintainable,  and  so  the  judgment  was 
arrested  (1). 

(1)  Bertie  v.  Pickering,  4  Burr.  2455,  S.  P.  and  see  Martin  v.  Hendrickson,  2  Ld. 
Raym.  1007. 

DoMiNUS  Rex  vers.  Sir  William  Lowther. 

No  information  for  erecting  a  warren.     L.  Raym.  1409.     1  Sess.  Ca.  369, 

pi.  293,  S.  C. 

The  Court  refused  to  grant  an  information  in  nature  of  a  quo  warranto  against 
Sir  William  Lowther  for  erecting  a  warren,  it  being  only  of  a  private  nature.  And 
Forteseue  Justice  said,  he  knew  it  formerly  attempted  and  denied  (1). 

(1)  S.  P.  in  Rex  v.  Cann,  And.  15.     Ibhetson's  case,  Annal.  261. 

[638]    Smith  vers.  Key. 

Plaintiff  obliged  to  make  his  memorandum  according  to  the  special  fact,  where  the 
general  one  would  oust  defendant  of  his  plea  of  a  tender. 

In  a  quantum  meruit  the  defendant  pleaded  a  tender  on  the  4th  of  May,  ante  diem 
exhibitionis  billse :  the  plaintiff  replied,  non  obtulit  ante  diem,  &c.  and  to  oust  the 
defendant  of  the  benefit  of  the  plea,  made  up  the  book  with  a  general  memorandum, 
that  would  refer  to  the  first  day  of  the  terra,  which  was  before  the  4th  of  May.  I 
moved  on  an  affidavit  that  the  tender  was  upon  the  4th,  and  no  writ  taken  out  till 
the  6th  of  May,  that  the  plaintiff  might  be  obliged  to  make  his  memorandum  special, 
according  to  the  truth  of  the  fact :  and  after  a  rule  to  shew  cause,  the  same  was 
ordered  accordingly  (1). 

(1)  Smith  v.  Raydon,  cited  1  Wils.  39.  Qu»re  if  not  S.  C.  Thompson  v.  Marshall, 
1  Wils.  304.  Soiithouse  v.  Allen,  Cas.  temp.  Hardw.  141.  So  also  to  let  in  the 
defendant  to  a  plea  of  outlawry.     Wilkes  v.  Earl  of  Halifax,  2  Wils.  256. 


POCKLINGTON   VerS.   PeCK. 

Where  a  scire  facias  is  abated  by  a  plea,  there  shall  be  no  costs.     Aliter  if  there  has 
been  no  plea  and  party  moves  to  quash  his  own  writ. 

Error  was  brought  of  a  judgment  in  C.  B.  in  an  action  there  by  a  feme  sole :  to 
the  scire  facias  quare  executio  non,  the  plaintiff  in  error  pleaded  in  abatement,  that 
the  defendant  in  error  was  married  since  the  judgment,  and  before  the  issuing  of  the 
scire  facias.  Upon  this  Reeve  moved  on  behalf  of  the  defendant  in  error,  to  quash 
their  own  scire  facias ;  and  Strange  contra  insisted  upon  costs.  Sed  per  Curiam,  it 
is  the  same  in  a  scire  facias  as  in  an  action,  where  you  plead  in  abatement  and  the 
plaintiff's  writ  is  abated,  he  pays  no  costs.     Had  there  been  no  plea  in  abatement,  and 
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the  party  had  moved  to  quash  his  own  writ,  we  should  have  made  him  pay  costs  (1). 
The  writ  was  quashed  without  costs. 

(1)  Quaere  if  before  plea  pleaded,  Hwr  v.  JFIiitebread,  Cas.  Pract.  C.  P.  74.  Pract. 
Reg.  78.  S.  C.  Poole  v.  Broadfield,  Barnes  431.  Cas.  Pract.  C.  P.  109.  Pract.  Reg. 
378,  S.  C. 

Pether  ex  Al'  vers.  Shelton. 

On  tender  pleaded,  the  money  must  be  paid  into  Court,  or  the  plaintiff 
may  sign  judgment. 

The  defendant  pleaded  a  tender  with  a  profert  in  Curia  of  the  money ;  and  on  a 
certificate  that  no  money  was  paid  in,  Strange  moved  to  set  aside  the  plea.  Et  per 
Curiam,  it  is  no  plea,  and  the  plaintiff  might  sign  judgment. 

N.B.  I  did  not  venture  to  advise  my  client  to  do  this,  because  in  another  case 
this  term,  where  a  plea  in  abatement  was  put  in  without  affidavit,  and  the  plaintiff 
signed  judgment;  the  Court  set  it  aside  (1). 

(1)  Quaere  &  vide  1  Cromp.  Pract.  132. 


[639]    Flower  vers.  Comit'  Bolingbroke. 

The  Court  will  not  give  leave  to  enter  up  a  judgment  of  twenty  years  standing 

nunc  pro  tunc. 

About  twenty  years  since  the  plaintiff  obtained  judgment  against  the  then  Earl 
of  Bolingbroke,  but  by  the  carelessness  of  his  attorney  it  was  never  entered  up,  though 
he  had  charged  the  plaintiff  for  doing  it,  and  had  been  paid  his  bill.  The  attorney 
being  dead,  whereby  the  plaintiff  had  lost  his  remedy  against  him,  and  there  being 
a  decree  in  Chancery  for  the  payment  of  these  debts  in  a  course  of  administration  ; 
the  plaintiff  to  have  a  preference  before  other  creditors,  moved  the  Court  for  leave 
to  enter  up  the  judgment  nunc  pro  tunc.  But  upon  consideration  the  Court  refused 
to  do  it,  (though  by  not  being  docquetted  it  could  not  affect  purchasers  (1),  it  being 
at  such  a  distance  of  time,  that  the  presumption  was,  that  the  debt  was  satisfied  (2). 

(1)  Vide  JVait  v.  Garth,  Barnes  261. 

(2)  Searle  v.  Lm-d  Barrington,  post,  826. 


Sherman  vers.  Alvarez. 

Affidavit  to  plea  in  abatement  that  the  writ  was  never  returned,  is  necessary. 

Ld.  Raym.  1429,  S.  C. 

Action  by  original  in  B.  R.  The  defendant  on  oyer  pleaded  in  abatement,  that 
the  writ  was  never  returned  :  and  it  was  moved  by  Fazakerley,  to  set  the  plea  aside, 
because  there  was  not  an  affidavit  to  verify  it;  for  the  intent  of  the  Act  (a)  was,  that 
the  plaintiff  should  not  be  delayed  by  being  obliged  to  take  issue,  unless  when  the 
plea  came  in  there  was  some  cause  to  believe  the  truth  of  it. 

Lee  contra,  observed  that  the  Act  did  not  confine  the  affirmance  of  the  plea  to  the 
oath  of  the  party,  but  to  any  other  probable  cause  ;  and  what  can  be  more  probable 
that  this  writ  was  never  returned,  than  when  the  plaintiff  in  giving  oyer  of  it  has  not 
set  it  out.  Sed  per  Curiam,  when  you  demand  oyer,  it  is  only  oyer  of  the  writ : 
whether  it  be  returned  or  not  is  a  matter  of  fact,  wherein  the  plea  not  being  verified 
by  affidavit,  it  must  be  set  aside. 

(a)  4  Ann.  c.  16,  s.  11. 
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The  Company  of  Mercers  and  Ironmongers  of  Chester  against  Bowker. 

Action  tried  before  a  mayor  who  was  no  party,  judgment  being  given  by  a 
subsequent  one,  was  referred  on  that  account. 

Error  of  a  judgment  in  the  Grand  Sessions  of  Chester,  whereby  a  judgment  given 
in  the  Mayor's  Court  of  Chester  was  reversed  for  an  error  in  fact :  the  error  assigned 
and  found  on  record  was,  that  the  action  was  properly  commenced  and  tried  before  a 
mayor  who  was  no  party  ;  but  that  after  the  verdict,  and  before  the  judgment,  one 
of  the  Company  of  Mercers  was  chosen  mayor,  and  gave  judgment  for  the  plaintifi's  (1). 
The  Court  of  [640]  Grand  Sessions  reversed  the  judgment,  and  upon  error  in  B.  R. 
it  was  argued  by  lieeve,  that  the  verdict  being  before  a  right  person,  the  judgment 
thereupon  which  was  but  matter  of  form,  might  be  well  enough.  2  H.  4,  4.  Bro. 
Err.  32.     Parol  Remand.  2.     Cro.  Eliz.  320. 

Fazakerley  contra.  The  defendant  had  no  opportunity  in  the  Court  below  to  be 
relieved,  it  being  after  the  verdict.  Pearson  v.  Parkins,  Hil.  3  Geo.  The  judgment 
is  the  only  material  part  ;  for  as  to  the  verdict,  that  is  given  by  the  jury,  and  there 
being  a  judgment  for  damages  to  the  plaintifls,  this  man  was  interested,  and  therefore 
could  not  be  a  Judge. 

Et  per  Curiam,  this  was  very  properly  assigned  as  error  in  fact,  and  that  was  the 
first  opportunity  the  defendant  had  to  take  advantage  of  this  matter :  he  had  no  day 
in  Court,  either  to  admit  or  deny  the  jurisdiction  :  he  could  only  move  in  arrest  of 
judgment,  had  it  been  a  fact  appearing  upon  the  record,  as  it  was  not.  My  Lord 
Hobart  carries  it  so  far  as  to  say,  that  an  Act  of  Parliament  to  make  a  man  judge  in 
his  own  cause  would  be  void  :  if  the  defendant  could  have  been  admitted  to  suggest 
this  matter  below,  must  it  not  have  been  tried,  and  been  tried  before  this  man  ■?  The 
judgment  of  the  reversal  in  the  Grand  Sessions  must  be  affirmed. 

(n  Vide  City  of  Londcm  v.  Wood,  12  Mod.  669.  1  Salk.  697,  S.  C.  Bodwic  v. 
Fennel,  1  Wils.  234,  236.     Hesketh  v.  Braddock,  2  Burr.  1858. 

Parker  vers.  Thoroton. 

One  challenged  sworn  as  a  talesman,  ill.     L.  Raym.  1410. 

A  juror  on  the  principal  pannel  was  challenged,  and  afterwards  sworn  on  the  tales 
by  a  wrong  name,  and  though  no  fault  was  found  with  the  verdict,  yet  the  Court 
granted  a  new  trial. 

Pees  vers.  Major',  &c.  Leeds. 

Mandamus  to  restore  must  be  directed  only  to  the  body  that  had  power  to  amove  (1). 
But  where  the  power  is  in  the  mayor,  aldermen,  et  al'  de  communi  concilio  if  the 
writ  be  directed  to  the  mayor,  aldermen  and  common  council  it  is  well  enough. 

Upon  the  return  of  a  mandamus  it  appeared,  that  the  power  of  amotion  is  in  the 
mayor,  aldermen  et  al'  de  communi  concilio  :  and  it  was  moved  by  Serjeant  Pengelly 
in  arrest  of  judgment,  that  the  writ  was  directed  to  the  mayor,  aldermen  and  common 
council,  which  infers  that  the  mayor  and  aldermen  are  no  part  of  the  common  council, 
for  want  of  the  word  al',  which  is  in  the  power  of  amotion.  Et  per  Curiam,  the  writ 
should  be  directed  to  the  body  who  are  to  do  the  act :  here  is  no  body  in  this  direc- 
tion but  who  must  join  in  the  act ;  this  is  only  repeating  the  several  constituent 
parts  of  the  corporation,  and  the  mentioning  the  intire  common  council,  after  the 
mayor  and  aldermen,  is  but  a  repetition  quoad  the  mayor  and  aldermen.  The  writ  is 
well  enough,  and  there  must  be  a  peremptory  mandamus. 

(1)  Regina  v.  Mayor  of  Hereford,  2  Salk.  701,  S.  P.  per  3  justices.  Holt  C.J.  contra, 
and  vide  Rex  v.  Mayor  <(;c.  Norwic',  ante,  55.  5  Cora.  Dig.  Mandamus  (C.  1),  p.  30. 
But  if  it  be  directed  to  the  corporation  by  the  name  of  incorporation  though  part 
only  have  the  power  of  removal  it  is  good.  Per  Powell  J.  Regina  v.  Mayor  &c.  of 
Gloucester,  Holt's  Rep.  451.     5  Com.  Dig.  ut  supra,  p.  31,  cites  1  Rol.  409. 
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[641]    The  Case  of  the  Bail  of  Boise  and  Sellers. 

The  King's  debtor  may  be  brought  up  and  surrendered  in  a  civil  suit. 

Boise  and  Sellars  were  brought  up  by  habeas  corpus  from  Winchester  Gaol,  and 
were  returned  with  two  civil  suits,  and  several  Exchequer  informations  for  frauds  in 
the  Customs.  It  was  moved  on  behalf  of  the  bail  in  the  civil  actions,  that  they  might  be 
at  liberty  to  surrender  according  to  25  E.  3,  c.  19.  To  which  it  was  answered  by  the 
Attorney  General,  that  the  King  had  a  prerogative  to  hold  his  debtor  in  what  lawful 
gaol  he  pleased,  (Salk.  tit.  Habeas  Corpus).  However  the  Court  would  never  turn 
them  over,  till  they  were  satisfied  as  to  the  reality  of  the  debts,  and  its  being  an 
application  by  the  bail :  whereupon  a  reference  was  made  to  the  Master,  and  it 
appearing  the  next  day  on  his  report,  that  the  civil  actions  were  for  just  debts,  and 
actually  brought  before  any  of  the  Crown's  informations,  they  were  turned  over  to 
the  marshal  upon  the  surrender  of  the  bail  (1). 

(1)  French's  case,  Salk.  353.  Chitty's  case,  1  Wils.  248,  ace.  Vide  also  Bond  v. 
Isaac,  4  Burr.  339. 

Hatton  vers.  Isemonger. 

Intr.  Trin.  11  Geo.  Rot.  324. 

Foreign  attachment  how  to  be  pleaded.     Vide  7  Vin.  Abr.  332  (K.  2). 

In  an  action  upon  several  promises  the  defendant  pleaded  a  foreign  attachment, 
and  lays  the  custom  to  be,  that  the  plaintiff  shall  swear  his  debt;  but  in  setting  out 
the  case  upon  the  attachment  pleaded,  he  did  not  shew  any  oath.  And  upon  a 
general  demurrer  the  Court  held  it  a  fatal  exception,  the  defendant  not  having 
pursued  his  own  custom.  Lat.  208.  Cro.  El.  713.  Trin.  7  Geo.  Flewster  v.  Hack- 
sJmw,  the  same  case.     Judicium  pro  quer'. 


Cooper  vers.  Spencer. 
Want  of  a  similiter  not  aided,  or  amendable.     8  Mod.  376,  S.  C. 

After  verdict  for  the  plaintiff  Strange  moved  in  arrest  of  judgment,  that  it  was  an 
action  of  assault  and  battery,  to  which  the  defendant  had  pleaded  son  assault,  and 
the  plaintiff  had  replied  de  injuria  sua  propria,  concluding  to  the  country;  and 
without  any  similiter  on  the  part  of  the  defendant  had  carried  the  cause  down  to 
trial. 

Serjeant  Girdler  e  contra  would  have  maintained  it,  because  it  was  an  issue  joined 
upon  the  vi  et  armis.  To  which  it  was  answered,  that  that  had  been  held  to  be 
immaterial,  Stratford  v.  Neale.  And  the  Court  inclining  to  arrest  the  judgment,  the 
[642]  Serjeant  at  another  day  moved  for  leave  to  amend,  and  cited  many  cases  to 
prove  that  a  similiter  was  but  form,  and  amendments  on  misjoining  of  issues  were 
infinite.  Cro.  Jac.  502,  67.  Fitzh.  Amendment  32.  8  Co.  161  b.  Dy.  160. 
1  Roll.  Abr.  200.     Cro.  El.  435,  752.     2  Roll.  Rep.  59. 

Strange  contra,  admitted  a  misjoinder  of  the  issue  would  be  helped,  the  32  H.  8, 
c.  30,  expressly  mentioning  it;  but  the  objection  here  was  not  matter  of  form,  for 
the  defendant  was  not  obliged  to  join  issue,  he  might  demur ;  and  in  many  cases  the 
replication  of  de  injuria  propria  was  demurrable  to  :  that  it  not  being  pretended  the 
issue  book  was  right,  there  was  nothing  to  amend  it  by. 

The  Court  were  all  of  opinion  that  it  was  a  fatal  objection,  and  not  amendable ; 
so  the  judgment  was  arrested  (1). 

(1)  Vide  Sayer  v.  Pocock,  Cowp.  407,  and  the  distinction  taken  between  that  case 
and  the  present  by  Aston  J. 
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DoMiNus  Rex  vers.  Minify  et  Al'. 

On  motion  to  submit  to  a  fine,  the  defendants  being  returned  rescuers,  affidavits 
read  denying  the  fact  of  an  arrest. 

The  defendants  were  returned  rescuers  on  mesne  process,  and  upon  motion  to 
submit  to  a  fine  the  Court  said,  they  must  take  the  return  to  be  true  :  but  they 
permitted  the  defendants  in  mitigation  of  the  fine  to  shew  that  in  fact  there  was  no 
*  actual  arrest,  it  being  in  the  night;  and  the  Court  only  fined  them  Is.  a-piece. 
They  said  that  anciently  there  was  a  settled  fine  for  rescuers,  but  of  late  the 
Courts  had  fined  according  to  their  discretion,  upon  considering  the  circumstances 
of  the  case. 

*  Legal  n.  to  2d.  ed. 


Hale  vers.  Cove. 

Where  the  jury  drew  lots,  the  Court  set  aside  the  verdict  though  it  was  according 
to  evidence.     But  costs  to  abide  the  event. 

The  jury  having  sat  up  all  night,  agreed  in  the  morning  to  put  two  papers  into 
a  hat,  marked  P.  and  D.  and  so  draw  lots  ;  P.  came  out,  and  they  found  for  the 
plaintiff,  which  happened  to  be  according  to  the  evidence  and  the  opinion  of  the 
Judge. 

Upon  motion  for  a  new  trial,  it  was  agreed  that  the  verdict  must  be  set  aside  (1) ; 
but  the  question  was,  whether  the  defendant  should  pay  costs  ;  the  Court  inclined  to 
give  the  plaintiff  costs,  comparing  it  to  the  case  of  a  verdict  against  evidence  (2) :  but 
at  last  it  was  agreed  that  the  costs  should  wait  the  event  of  the  new  trial. 

(1)  Rex  V.  Lord  Fitzwater,  2  Lev.  139.  1  Freem.  414,  S.  C.  Foster  v.  Hawden, 
ib.  205.  Fry  v.  Hardy,  2  Jon.  83.  Philips  v.  Fowler,  Barnes  441.  Com.  Rep.  525. 
Prac.  Reg.  409.  And.  383,  S.  C.  S.  P.  in  Parr  v.  Seams,  Barnes  438,  the  Court 
would  have  admitted  the  affidavit  of  the  jurors  themselves  to  substantiate  the  fact. 
But  in  Fassie  v.  Delaval,  1  Term  Rep.  11,  the  Court  refused  to  receive  it.  Et  vide 
Pryor  v.  Powers,  1  Keb.  811. 

(2)  Macrow  v.  Hull,  1  Burr.  11.     Dr.  Burton  v.  Thompson,  2  Burr.  664,  S.  P. 


[643]    Snell  vers.  Timbrell. 

What  is  not  labouring  a  juror. 

On  a  motion  for  a  new  trial,  it  was  held,  that  desiring  a  juror  to  appear  in  his 
cause,  which  was  between  a  miller  and  a  baker,  was  no  ground  to  set  aside  the 
verdict.  And  the  Court  remembered  the  ease  (a)  of  The  Duke  of  Leeds,  who  wrote  a 
letter  to  a  juror,  desiring  him  to  attend,  and  you  will  oblige  your  humble  servant 
Leeds ;  which  was  thought  no  reason  to  set  the  verdict  aside. 

(a)  Herbert  v.  Shaw,  11  Mod.  Ill,  118.     Com.  Rep.  601. 


Haley  vers.  Fitzgerrald. 

In  actions  upon  bail  bonds  need  not  shew  an  arrest.     4  Ann.  c.  16. 

In  debt  upon  a  bail  bond,  it  was  objected  on  demurrer,  that  the  plaintiff  had  not 
shewn,  that  the  defendant  in  the  original  action  was  arrested,  and  the  Act  for  Amend- 
ment of  the  Law  confines  the  assignment  of  a  bail  bond  to  such  actions  wherein  the 
party  is  arrested.  Et  per  Curiam,  the  words  of  the  Act  are  so,  but  we  must  give 
them  a  liberal  construction  :   after  mentioning  an  arrest,  it  goes  on  and  says,  the 
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person  against  whom  such  process  is  taken  out,  which  are  general  enough  to  take  in 
this  case.  It  would  be  of  mischievous  consequence,  if  a  bail  bond  taken  civilly,  with- 
out exposing  the  party  by  an  arrest,  should  not  be  as  efifectual  as  if  there  had  been 
an  actual  arrest :  and  Fortescue  J.  remembered  the  case  of  JFatkins  v.  Parry,  Triu. 
7  Geo.  where  the  Court  for  this  reason  refused  to  let  the  defendant  traverse  the 
arrest.     The  plaintiff  had  judgment. 


Gore  vers.  Goyton. 

On  execution  the  landlord's  rent  shall  be  paid  without  deduction  of  poundage 
for  the  sheriff.     8  Ann.  c.  14. 

Upon  an  execution  against  the  defendant  the  Court  was  moved  on  behalf  of 
Sadler  the  defendant's  landlord,  for  a  rule  on  the  sheriff  to  levy  and  pay  him  a  year's 
rent ;  and  the  question  came  upon  this,  whether  the  sheriff  was  to  have  his  poundage, 
and  from  whom.  After  several  motions  the  Court  made  a  rule  for  him  to  pay  the 
landlord  without  any  deduction.  They  inclined  that  this  was  in  the  nature  of  a 
farther  execution,  and  that  the  sheriff  was  intitled  to  his  poundage,  but  from  whom 
they  gave  no  opinion,  it  not  being  before  them  as  to  any  thing  but  the  case  of  the 
landlord.     Strange  pro  Sadler,  the  landlord.     8  Ann.  c.  14. 


[644]    DoMiNUS  Rex  vers.  Johnson. 

Trial  at  Bar  ordered  in  a  misdemeanor.     Attorney  General  may  of  right  have  an 
information  exhibited  by  him,  tried  at  Bar. 

An  information  was  exhibited  by  order  of  B.  R.  against  the  defendant  for  neglects 
and  abuses  in  his  office  of  justice  of  the  peace  in  relation  to  deer-stealers  ;  and  it  was 
moved  on  behalf  of  the  Crown,  on  affidavit  of  the  defendant's  having  7001.  per  annum, 
and  there  being  above  thirty  witnesses  for  the  prosecutor,  that  it  might  be  tried  at 
the  Bar :  and  the  case  of  Regina  v.  Wakefield,  the  Toivn  Clerk  of  Litchfield,  who  fixed 
up  a  paper  reflecting  upon  a  jury,  which  was  tried  at  the  Bar,  was  mentioned  ;  and 
also  the  case  of  Aiiditor  Harleij,  where  the  matter  in  dispute  was  a  trifle,  but  like  to 
be  of  long  examination  ;  upon  which  authorities  the  Court  granted  a  trial  at  Bar  in 
this  case.  Mr.  Attorney  said,  had  it  been  an  information  exhibited  by  him,  he 
would  have  had  a  right  to  bring  it  to  the  Bar  if  he  had  thought  fit.  N.B.  The 
defendant  was  convicted  and  fined  4001.  and  committed  till  paid. 


DoMiNUS  Rex  vers.  Warne. 

Indictment  for  bringing  a  bastard  from  A.  into  the  parish  of  B.  with  intent  to  charge 
B.  quashed,  for  a  bastard  is  chargeable  only  where  born. 

Indictment  for  taking  a  bastard  child  born  out  of  the  parish  of  A.  and  bringing  it 
into  that  parish,  and  there  keeping  it  privately  without  notice  to  the  churchwardens, 
and  with  intent  to  charge  the  parish.  The  Court  quashed  the  indictment,  because  it 
appeared,  the  parish  could  not  be  burthened,  the  bastard  being  born  out  of  the  parish 
of  A. 

Obrian  vers.  Frazier. 
Scire  facias  may  be  served  immediately  before  the  return  is  out. 

Mr.  Ketelbey  moved  to  stay  proceedings  on  a  scire  facias,  because  it  was  not 
served  till  the  day  before  the  return.  Sed  per  Curiam,  if  it  lay  four  days  in  the 
office,  that  is  all  which  is  required  :  the  summons  may  be  made  any  time  before  the 
Court  is  up  on  the  day  of  the  return  (1). 

Trin.  4  Geo.  2,  Bland  v.  Perry  (a),  it  was  so  ruled  again,  on  great  debate.     Strange 
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pro  quer'.     And  Mich.  4  Geo.  2,   Williams  v.  Mason,  it  was  ruled  that  it  must  lie 
four  days  in  the  office  (2),  as  well  where  a  scire  feci  is  returned,  as  a  nichil. 

(1)  Hunt  V.  Cox,  1  Black.  Rep.  394.  3  Burr.  1360,  S.  C.  But  in  Pool  v.  Willis, 
E.  16  Geo.  3.  2  Term  Rep.  758  n.  Proceedings  in  a  scire  facias  against  bail  were 
set  aside,  because  the  sheriff  had  summoned  the  party  on  the  return  day  after  the 
rising  of  the  Court,  and  in  IVebb  v.  Harvey  they  were  set  aside  because  the  bail  was 
summoned  only  an  hour  before  the  Court  rose  on  the  return  day,  upon  the  authority 
of  that  case.     4  Term  Rep.  757. 

(a)  1  Barnard.  B.  R.  344. 

(2)  Millar  v.  Yerraway,  3  Burr.  1723,  but  a  scire  facias  in  error  need  not  lie  four 
days  in  the  office.  lb.  But  where  it  issues  against  bail,  it  must  lie  the  last  four  days 
before  the  return.     Forty  v.  Eermer,  4  Term  Rep.  583. 

[645]    Gibson  vers.  Hudson's  Bay  Company. 

In  Canc.  Assisten.  Raymond  et  Price. 

Stock  a  pledge  to  the  Company.  N.B.  In  the  quotation  of  this  case  in  Abr.  Eq.  Ca.  9, 
it  is  stated  that  there  was  a  by-law  which  subjected  every  member's  stock  to  his 
debts  to  the  Company,  on  which  the  decree  was  founded.  But  the  general  doctrine 
was  exploded  (1).     7  Vin.  Abr.  125,  pi.  2. 

The  plaintiff  as  assignee  of  the  effects  of  Sir  Stephen  Evance  a  bankrupt,  brings 
his  bill  against  the  Company  to  oblige  them  to  suffer  him  to  transfer  stock.  The 
Company  insist,  that  Sir  Stephen  Evance  was  their  banker,  and  greatly  indebted  to 
them,  and  that  upon  the  clause  in  the  Bankrupts  Act,  which  directs  the  commissioners 
to  state  the  account  between  mutual  dealers,  they  shall  be  allowed  to  hold  the  stock, 
and  account  only  for  the  ballance,  if  any  shall  appear  against  them.  And  of  this 
opinion  was  the  Court,  and  decreed  accordingly.  Q. 

(1)  Meliorucchi  v.  Royal  Exchange  Assurance  Company,  1  Eq.  Abr.  8,  pi.  8. 


Carter  vers.  Fish.     In  B.  R. 

Where  no  more  costs  than  damages.     Cited  2  Ld.  Raym.  1589. 

Declaration  for  words,  and  it  then  goes  on  quorum  quidem  falsorum  verborum  pro- 
palationis  prstextu  idem  Carolus  non  solum  in  bonis,  nomine,  et  in  negotiis  suis 
honestis,  multipliciter  l»sus  et  deterioratus  existit,  verum  etiam  occasione  verborum 
prajdictorum,  per  procurationem  of  the  defendant  he  was  taken  up  and  carried  before 
a  justice  (the  words  charging  him  with  stealing  a  hen).  There  was  a  verdict  for  the 
plaintiff  and  Is.  damages;  and  it  was  moved  the  last  term  for  full  costs,  and  Salk.  206. 
Cro.  Car.  140.  Salk.  642.  Cro.  Car.  163,  307,  were  cited:  and  this  term  the  Chief 
Justice  delivered  the  opinion  of  the  Court,  that  the  plaintiff  should  have  full  costs, 
because  this  was  not  laid  as  an  aggravation,  but  as  a  distinct  fact(l),  he  spoke  the 
words,  and  he  procured  him  to  be  carried  before  a  justice. 

(1)  Philips  v.  Fish,  8  Mod.  371.     Anderson  v.  Bitckton,  ante,  192. 


Blunt  vers.  Mither.    In  C.  B. 

Where  no  more  costs  than  damages.     Rep.  Eq.  197,  S.  C.     Verbatim  decreed. 

Trespass  for  breaking  and  entering  the  plaintiff's  house,  and  keeping  the  plaintiff' 
out  of  the  use  of  the  house,  with  a  continuando  for  a  month,  whereby  the  plaintiff 
was  put  to  great  expences  to  regain  the  possession,  and  in  the  mean  time  lost  the 
profit  and  use  of  it ;  there  was  a  verdict  pro  quer'  and  2s.  6d.  damages.  And 
upon  motion  for  full  costs,  they  were  denied  by  the  Court,  for  this  is  a  plain  trespass. 
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quare  clausum  fregit,  and  the  per  quod  is  only  aggravation ;  and  in  this  case  the  title 
to  the  freehold  might  have  come  in  question,  and  if  so  there  should  have  been  a  certifi- 
cate of  the  Judge,  which  not  being  in  this  case,  the  plaintiff  can  have  no  more  costs 
than  damages  (1). 

(1)  Appleton  V.  Smith,  3  Burr.  1282,  S.  P.  Vide  Beck  v.  Nicholls,  ante,  577,  and 
the  cases  collected  in  Hullock  on  Costs  p.  64  to  70. 

[646]    Shelling  vers.  Farmer. 

[Referred  to,  Companhia  de  Moramhique  v.  British  South  Africa  Company  [1892], 
2Q.  B.  361  ;  [1893],  A.  C.  602.] 

At  Guildhall  coram  Eyre  C.  J.  de  C.  B. 

Seizing  an  house  in  the  East-Indies  is  not  triable  here. 

In  an  action  of  trespass  and  imprisonment  for  facts  done  in  the  East-Indies,  the 
plaintiff  laid  them  all  (being  transitory)  in  London,  and  inter  alia  declared  for  seizing 
the  plaintiff's  house  situate  apud  London  prasd'  in  parochia  at  warda  prssd'.  It  was 
objected  pro  def  that  the  trespass  as  to  the  house  was  local,  and  they  could  not  give 
evidence  of  seizing  a  house  in  the  East-Indies.  And  Eyre  C.J.  refused  to  let  the 
plaintiff  give  evidence  as  to  the  house  (1),  comparing  it  to  the  case  of  rent  for  a  house 
at  Bardadoes,  where  it  has  been  held  you  may  bring  covenant  for  the  rent  in  England, 
but  an  action  of  debt,  which  is  local,  cannot  be  brought  here  (2). 

In  the  course  of  the  evidence  it  appeared,  the  action  was  brought  against  the 
defendant  for  an  imprisonment  by  him  as  governor  of  a  factory  in  the  East  Indies  : 
and  for  his  defence  he  alleged,  that  he  had  orders  from  the  Company  so  to  do,  and 
appealed  to  the  Company's  books  of  letters,  &c.  which  he  desired  might  be  produced. 

I  attended  on  behalf  of  the  Company,  to  desire  to  be  excused,  alledging  that  these 
were  not  of  the  nature  of  publiek  books,  which  every  body  has  a  right  to  have  access 
to,  and  of  which  copies  are  evidence;  whereas  these  related  only  to  the  private  trans- 
actions of  the  Company  :  and  it  might  be  of  mischievous  consequence,  if  in  every 
action  wherein  the  Company  is  not  concerned,  they  should  be  obliged  to  lay  open  the 
secrets  of  their  trade,  and  disclose  to  all  the  world  a  whole  series  of  letters  and  corre- 
spondence between  them  and  their  agents  :  however  we  had  the  books  and  papers 
there,  and  submitted  to  the  directions  of  the  Court. 

The  Chief  Justice  said  he  would  not  oblige  the  Company  to  produce  them,  and  so 
left  us  to  our  liberty  ;  whereupon  we  refused  to  produce  them,  and  they  were  carried 
back  again  to  the  India-House  (3).  The  action  was  against  the  defendant  as  deputy 
governor  :  and  on  not  guilty  he  gave  in  evidence  a  release  given  by  the  plaintiff  to 
the  East-India  Company  in  pursuance  of  an  award,  whereby  reciting  he  had  sustained 
several  injuries  by  the  Company's  agents,  particularly  the  deputy  governor,  therefore 
they  award  him  10001.  and  order  him  to  give  a  general  release,  [647]  the  defendant 
being  no  party  to  that  release,  could  not  plead  it,  but  the  Chief  Justice  allowed  him 
to  give  it  in  evidence  in  mitigation  of  damages  ;  and  these  not  being  private  papers,  I 
consented  on  behalf  of  the  Company  that  they  should  be  produced. 

The  plaintiff  in  reply  would  have  called  the  arbitrators,  to  prove  that  they  refused 
to  take  into  consideration  the  occasion  of  this  action,  which  was  for  the  private 
personal  wrong  :  but  the  award  and  release  having  general  words  sufficient  to  take 
in  all,  the  Chief  Justice  would  not  suffer  any  evidence  to  be  given  to  contradict  the 
award  (4) ;  so  the  jury  found  for  the  plaintiff  (as  they  could  not  help  doing,  the 
defendant  having  pleaded  non  cul')  and  gave  him  a  shilling  damages. 

(1)  Doulson  V.  Matthews  et  Al\  4  Term  Rep.  503.  Sed  vide  Mostyn  v.  Fahrigas, 
Cowp.  161,  the  cases  cited  by  Lord  Mansfield,  c.  9,  ib.  180,  181. 

(2)  Vide  ante,  614. 

(3)  Murray  v.  Thornhill,  post,  717,  post,  1223,  and  the  note. 

(4)  See  the  distinction  between  the  present  case  and  Ravee  v.  Farmer,  4  Term  Rep. 
146.     Golightly  v.  Jellico,  Hil.  9  Geo.  3,  B.  R.  ib.  147  n.     In  these  cases  a  cause  of 
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action  existed,  but  it  was  not  a  matter  in  difference  between  the  parties  at  the  time  of 
the  reference  ;  here  it  was. 

Morris  vers.  Martin. 

At  Guildhall,  coram  Raymond,  Chief  Justice. 

Where  a  wife  goes  away  with  an  adulterer,  the  husband  cannot  be  charged  for 
necessaries.  Mich.  8  W.  3,  Todd  v.  Stoakes,  at  Guildhall.  Rep.  1  Ld.  Raym.  444. 
12  Mod.  244.  1  Salk.  116,  S.  C.  But  it  does  not  appear  from  any  of  the  reports 
that  she  eloped  with  an  adulterer. 

Action  for  meat,  &c.  provided  for  defendant's  wife.  The  defendant  proved 
she  went  away  from  him  with  an  adulterer  :  and  the  Chief  Justice  held,  that  the 
husband  should  not  be  charged  for  necessaries  for  her,  though  the  plaintiff  who 
provided  for  her  had  no  notice  ;  and  he  said.  Chief  Justice  Holt  always  ruled  it  so. 
And  he  put  the  case  of  an  apothecary  who  took  a  sick  woman  into  his  house,  being 
the  wife  of  a  country  gentleman,  from  whom  she  had  gone  away  with  an  adulterer  (1), 
So  my  client  the  plaintiff  was  nonsuit. 

(1)  Car.  V.  King,  12  Mod.  372.  Mainwarimj  v.  Sands,  post,  706,  S.  P.  See  more 
upon  this  subject,  Bolton  v.  Prentice,  post,  1214. 

Martin  et  Al'  vers.  Horrell.     Ibidem. 

Goldsmith's  servant  who  overpays  money  is  a  witness  in  action  for  it  again. 

Sel.  Cas.  Evid.  113. 

The  plaintiffs  were  goldsmiths,  and  one  Stone  their  apprentice  over-paid  a  bill  101. 
and  in  an  action  for  money  had  and  received  to  the  plaintiff's  use,  the  Chief  Justice 
allowed  Stone  to  be  a  witness ;  though  it  was  objected,  that  unless  the  money  was 
recovered  back  from  the  defendant.  Stone  would  be  answerable  to  the  plaintiffs.  But 
the  Chief  Justice  said,  he  did  it  ex  necessitate  of  the  thing,  and  it  would  be  of 
mischievous  consequence,  if  in  transactions  of  this  nature  a  goldsmith's  servant  should 
not  be  a  witness.     So  the  plaintiffs  recovered  the  101.(1). 

(1)  In  what  cases  a  party  interested  shall  be  admitted  a  witness  through  necessity. 
Vide  Brownson  v.  Avery,  ante,  507.  Anon.  Salk.  289.  Lock  v.  Hayton,  Fort.  246. 
Bull.  L.  N.  P.  289.  East  India  Corrvpany  v.  Gosling,  ib.  Rex  v.  Phipps  &  Another,  ib. 
Anon.  Tri.  Per  Pais,  163.  12  Vin.  Abr.  19,  pi.  34  &  290.  Scooting  v.  Gampere,  12  Vin. 
Abr.  25,  pi.  36.     Diron  v.  Cooper,  3  Wils.  40.     Bent  v.  Baker,  3  Term  Rep.  36. 

[648]    Weaver  vers.  Boroughs.    Ibidem. 

Where  there  is  a  special  agreement  the  plaintiff  cannot  go  upon  a  general 
indebitatus  assumpsit  (1). 

The  plaintiff  declared  on  a  special  agreement  for  the  hire  of  a  horse  at  2s.  per 
diem,  and  to  keep  him  so  many  days,  and  return  him  safe  at  the  end  of  the  time. 
There  was  likewise  an  indebitatus  assumpsit  for  the  hire.  And  on  the  trial  the 
plaintiff  could  not  prove  the  special  agreement  in  the  manner  he  had  laid  it,  and 
therefore  his  counsel  would  have  had  recourse  to  the  indebitatus  assumpsit  to  recover 
only  the  hire  :  but  the  Chief  Justice  was  of  opinion,  that  the  agreement  for  2s.  6d. 
per  diem  being  laid  as  part  of  the  special  agreement,  which  was  not  proved,  he 
could  not  let  them  separate  that  clause,  and  recover  for  the  hire,  as  they  might 
have  done  on  a  general  indebitatus  assumpsit ;  it  not  being  a  debt,  unless  the 
agreement  had  been  proved.  And  he  put  the  case  of  a  contract  for  goods  at  a 
certain  price,  where  the  plaintiff  is  never  suffered  to  recover  upon  the  quantum 
meruit.     So  the  plaintiff  was  called. 

(1)  Sed  vide  Bull.  L.  N.  P.  139,  and  Harris  v.  Oke,  at  Winchester,  1759,  ib.  in 
which  Lord  Mansfield  C.J.  and  Wilmot  J.  held  contra,  and  their  opinion  was,  "  That 
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where  the  evidence  is  sufficient  to  warrant  the  plaintifTs  action  on  the  general  count, 
supposing  no  special  agreement  had  been  laid  in  the  declaration,  the  plaintiff  should 
be  permitted  to  recover  on  such  general  count,  though  there  be  a  special  agreement 
laid." 

Wilkinson  vers.  Lutwidge.     Ibidem. 

In  action  against  acceptor  of  bill  need  not  prove  the  hand  of  drawer.     Ld.  Raym.  444. 
4  Vin.  Abr.  250,  pi.  12.     3  Bac.  Abr.  610,  n.  to  2d  ed. 

Case  upon  a  bill  of  exchange  against  the  acceptor.  And  it  was  objected,  that  we 
should  not  be  admitted  to  prove  the  acceptance,  until  we  had  proved  the  hand  of  the 
drawer.  And  a  difference  was  taken  between  this  case,  and  the  case  of  an  action 
against  the  indorsor,  who  is  liable  though  the  bill  be  not  signed  by  the  person  who  is 
supposed  to  draw  it;  because  an  indorsor  is  in  the  nature  of  a  new  drawer,  whereas 
an  acceptor  is  not  liable,  unless  the  bill  was  fairly  signed  by  the  drawer.  But  as 
to  this  the  Chief  Justice  was  of  opinion,  that  the  proof  of  an  acceptance  was  a 
sufficient  acknowledgment  on  the  part  of  the  acceptor,  who  must  be  supposed  to 
know  the  hand  of  his  own  correspondent :  but  he  said  it  would  not  be  conclusive 
evidence,  and  therefore  if  the  defendant  could  shew  the  contrary,  the  reading  the 
bill  on  behalf  of  the  plaintiff  should  not  preclude  him(l). 

Whereupon  the  bill  was  read,  and  the  question  came  upon  the  validity  of  the 
acceptance  :  as  to  which  the  case  was  this ;  The  bill  was  drawn  from  New  England 
for  a  sum  of  money  advanced  there,  to  fit  out  a  ship  that  had  put  in  there,  after 
having  been  taken  by  pirates.  The  bill  was  drawn  upon  the  defendant,  who  was 
the  freighter,  and  he  living  at  Whitehaven,  the  plaintiff  applied  to  a  merchant  in 
London,  who  was  his  correspondent,  to  get  him  to  send  this  bill  and  another  of 
1501.  drawn  by  the  [649]  same  person,  and  on  the  same  account.  He  sent 
both  bills  inclosed  to  the  defendant,  who  by  letter  acknowledged  the  receipt  of 
them,  and  writes  thus :  "  The  two  bills  of  exchange,  which  you  sent  me,  I  will  pay 
them  in  case  the  owners  of  the  'Queen  Anne 'do  not;  and  they  living  in  Dublin, 
must  first  apply  to  them  ;  I  hope  to  have  their  answer  in  a  week  or  ten  days.  I 
do  not  expect  they  will  pay  them,  but  I  judge  it  proper  to  take  their  answer 
before  I  do ;  which  I  request  you  will  acquaint  Mr.  Wilkinson  with,  and  that  he 
may  rest  satisfied  of  the  payment."  In  another  letter  he  writes,  "  I  have  not  had 
an  opportunity  of  sending  the  bills  you  sent  me,  to  the  owners  of  the  '  Queen  Anne '  to 
Ireland,  but  will  take  the  first  opportunity,  and  then  shall  remit  to  the  gentleman 
concerned,  according  to  my  promise." 

The  defendant  upon  this  paid  the  1501.  bill;  but  in  this  action  insisted,  that  it 
(lid  not  amount  to  an  acceptance,  being  only  conditional,  to  pay  it  in  case  the 
owners  of  the  "Queen  Anne"  did  not;  and  his  promise  to  procure  it  from  them  was 
in  favour  of  the  plaintiff.  But  the  Chief  Justice  was  of  opinion,  that  it  was  rather 
in  favour  of  himself,  and  he  having  undertaken  to  write  to  them,  it  was  not 
incumbent  on  the  plaintiff  to  shew  any  application  to  them  ;  and  as  to  the  accep- 
tance, it  was  in  his  opinion  a  very  strong  one ;  the  bill  was  presented  to  the 
defendant ;  says  he.  This  is  a  good  bill,  and  I  will  pay  it :  you  need  not  protest 
it,  for  it  shall  be  paid  ;  I  only  desire,  that  for  my  convenience  you  would  stay  till 
I  can  write  to  the  owners  in  Ireland,  who  I  do  not  expect  will  do  any  thing  in 
it :  this  will  be  of  service  to  me ;  and  as  to  you,  you  shall  be  secured,  for  I 
promise  you  shall  have  the  money  in  all  events. 

The  bill  being  payable  thirty  days  after  sight,  the  jury  gave  us  interest  from 
thirty  days  after  the  date  of  the  first  letter,  which  acknowledged  the  receipt  of 
the  bill  (2). 

(1)  Vide  Jennys  v.  Fawler,  post,  946,  and  the  note. 

(2)  The  interest  upon  bills  is  to  be  computed  to  the  day  at  which  the  plaintiff 
can  sign  final  judgment.     Robinson  v.  Bland,  2  Burr.  1087. 
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Sydekbottom  vers.  Smith. 

Coram  Eyre  Chief  Justice  de  C.  B.  in  Middlesex. 

In  action  against  indorsor  must  prove  demand  on  drawer.     Vide  Salk.  tit.  Bill,  &c. 
Ante,  441,  515.     Contra  see  2  Burr.  Rep.  669,  n.  to  2d  ed. 

In  an  action  against  the  indorsor  of  a  promissory  note  ;  the  Chief  Justice  directed 
the  jury,  to  find  for  the  defendant,  because  the  plaintifl'  had  not  proved  diligence 
to  get  the  money  of  the  drawer  :  being  of  the  old  opinion,  that  the  indorsor  only 
warrants  upon  the  default  of  the  drawer.     C^.  Vide  Collins  v.  Butler,  post,  1087. 

[650]    NoRCOT  vers.  Orcott.     Ibidem. 

A  creditor  allowed  to  prove  debtor  not  intitled  to  his  discharge  on  the 
Mint  Act.     Ante,  507. 

The  defendant  pleaded  the  Mint  Act;  and  the  issue  to  be  tried  was,  whether  he 
was  a  shelterer  within  the  Mint  on  the  11th  of  February  1722.  To  prove  him  at 
large  at  that  time,  the  plaintiff  called  several  of  the  creditors ;  and  it  was  objected, 
that  they  were  not  good  witnesses  to  prove  it,  being  interested  in  the  event  of  the 
question  :  and  I  cited  the  case  of  Shiittleworih  v.  Bravo,  where  on  an  issue  out  of 
Chancery  to  try  whether  a  bankrupt  had  forfeited  the  allowance  out  of  his  estate  by 
gaming  contrary  to  the  Act,  it  was  refused  to  let  any  of  the  creditors  be  sworn  to 
prove  a  gaming,  because  that  was  swearing  to  increase  their  own  dividend. 

The  Chief  Justice  allowed  that  case,  but  said  that  atfected  all  the  creditors,  where- 
as here  the  plaintiff  only  was  at  present  concerned.  He  said  it  would  go  to  their  credit, 
but  not  to  their  competency  ;  so  they  were  sworn. 

PowEL  vers.  HoRD,  Vic'  Oxon. 

Coram  Raymond,  Chief  Justice,  in  Middlesex. 

Sheriff's  bailiff  no  witness  to  prove  attempt  to  arrest.     L.  Raym.  1411. 

Action  for  false  return  of  non  est  inventus  on  mesne  process.  And  the  Chief 
Justice  refused  to  let  the  defendant  prove  by  the  bailiff  who  had  the  warrant,  that  he 
had  endeavoured  to  execute  it,  because  he  had  given  security,  so  that  it  was  his  own 
cause  in  effect. 

The  sheriff  not  being  able  to  excuse  the  return ;  it  was  attempted  to  mitigate 
the  damages,  by  shewing  that  the  defendant  was  still  visible,  and  it  being  only 
mesne  process,  the  debt  was  not  lost,  and  the  measure  of  damages  should  be  only 
the  expence  of  the  process.  The  Chief  Justice  in  his  direction  inclined  to  give  the 
plaintiff  the  whole  debt  of  431.  (it  being  an  action  of  debt  on  a  judgment)  because 
there  was  but  a  possibility  of  the  plaintiff's  recovering  against  the  original  defendant. 
He  said  it  would  depend  on  circumstances,  and  if  the  defendant  had  been  a  man  of 
estate,  and  so  no  danger ;  he  should  think  the  debt  would  be  too  much  to  give  : 
but  that  not  being  this  case,  the  jury  found  the  whole  debt  in  damages,  with  the 
opinion  of  the  Chief  Justice.  And  afterwards  the  defendant  moved  for  a  new  trial  ; 
and  upon  the  Chief  Justice's  stating  the  case,  as  it  appeared  upon  the  evidence,  the 
whole  Court  were  of  opinion,  the  Chief  Justice  had  dotie  right  in  refusing  the  bailiff 
to  be  a  witness ;  and  that  as  to  the  point  of  damages  the  verdict  was  right,  and 
there  ought  to  be  no  new  trial. 

[651]     Stone  vers.  Lingwood. 
At  Guildhall,  coram  Eyre. 

In   trover  the  defendant  cannot  justify  detaining  goods  till  money  laid   out  upon 

them  without  authority  is  paid.      But  it  may  be  deducted  in  damages.     Bull.  L 

3SI.  P.  45. 

The  plaintiff  was  captain  of  a  ship,  and  the  defendant  owner  :  the  plaintiff  brought 

over  a  small  parcel  of  elephant's  teeth  on  his  own  account,  and  a  large  parcel  for  the 

defendant,  who  entered  the  whole  at  the  Custom-House,  paid  the  duty,  and  had  the 
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whole  delivered  out  to  him  ;  and  not  re-delivering  to  the  captain  his  parcel,  an  action 
of  trovei'  was  brought.  And  it  was  insisted  for  the  defendant,  that  the  plaintiff 
should  shew  a  tender  of  the  duty,  otherwise  the  goods  were  in  the  nature  of  a  pledge, 
and  he  was  not  bound  to  deliver  them:  but  the  Chief  Justice  said,  that  would  not 
justify  the  defendant  in  keeping  them,  for  he  had  his  action  for  the  money ;  and  if 
he  would  shew  what  the  duty  came  to,  it  might  be  deducted  in  damages.  Which 
was  done  accordingly  (1). 

(1)  "  Upon  the  argument  of  Green  v.  Farmer,  B.  R.  East,  8  G.  3,  Lord  Mansfield 
declared  that  this  case  was  not  law."  MSS.  Vide  a  report  of  that  case  4  Burr.  2218, 
to  the  same  effect. 

Ryley  vers.  HiCKS. 

In  Middlesex,  coram  Raymond,  Chief  Justice. 

Leases  by  parol  for  less  than  three  years  from  the  making,  to  commence  at  a  future 
day,  are  not  within  Statute  of  Frauds.     Bull.  L.  N.  P.  177,  S.  C. 

The  plaintiff  declares,  that  24  February  1723,  she  demised  to  the  defendant  a 
chamber,  a  cellar,  and  half  a  shop,  habendum  from  Lady-Day  then  next  for  a  quarter 
of  a  year,  and  so  from  quarter  to  quarter,  so  long  as  both  parties  shall  please,  at  51. 
per  quarter. 

It  was  objected  by  Whitaker,  that  this  being  to  commence  at  a  future  day,  was 
but  a  lease  at  will  since  the  Statute  of  Frauds.  The  Chief  Justice  at  first  thought  it 
a  good  objection,  but  upon  farther  consideration  he  was  of  opinion,  that  the  exception 
was  not  confined  to  leases  that  were  to  commence  from  the  time  of  making,  but  was 
general  as  to  all  leases  that  were  not  to  hold  for  above  three  years  from  the  making. 
So  the  plaintiff  had  a  verdict.     Strange  pro  quer'. 

[652]    Titus  vers.  The  Lady  Preston. 

At  Guildhall,  coram  Gilbert,  Chief  Baron. 

Change-alley  computation  is  to  be  taken  by  calendar  months. 

Debt  on  bond  :  the  defendant  pleaded,  that  the  money  was  lent  from  24  August 
to  24  May  for  a  premium  of  150  guineas.  And  on  evidence  it  appeared,  the  bargain 
was  for  nine  months.  It  was  objected,  pro  quer',  to  be  a  variance,  because  months 
must  be  taken  to  be  lunar,  and  not  calendar,  and  then  it  does  not  come  so  far  as  the 
24th  of  May.  But  the  Chief  Baron  thought  it  well  enough,  the  general  understanding 
being  of  calendar  months  in  cases  of  this  nature.  So  the  defendant  had  a  verdict. 
Strange  pro  defendente(l). 

(1)  Vide  Jocelyn  v.  Hawkins,  ante,  446. 

MoRELAND  vers.  Bennett. 

lu  Middlesex,  coram  Raymond,  Chief  Justice. 

If  any  interest  was  paid  upon  an  old  bond  after  the  day,  it  must  be  a  plea 
upon  the  statute.     4  Ann.  c.  16. 

To  a  bond  of  thirty  years  standing,  the  defendant  pleaded  solvit  ad  diem,  and 
relied  upon  the  presumption  :  the  plaintiff  in  answer  could  only  prove  payment  of 
interest  two  years  after  the  time  mentioned  in  the  condition,  but  gave  no  evidence  of 
any  receipt  or  demand  for  twenty-eight  years  past.  The  Chief  Justice  was  of  opinion, 
that  this  plea  of  payment  at  the  day,  was  to  be  taken  as  strictly  in  this  case,  which 
went  only  upon  the  presumption,  as  in  any  other  case ;  and  the  plaintiff  having 
falsified  the  plea,  by  shewing  a  payment  of  interest  two  years  after,  it  was  not  enough 
to  say  the  other  twenty-eight  years  were  enough  to  let  in  the  presumption ;  because 
to  take  advantage  of  that,  the  defendant  should   have  pleaded  upon  the  Act  for 
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Amendment  of  the  Law  {a),  that  he  paid  the  money  after  the  day,  in  which  case  it 
would  have  been  with  him  upon  this  evidence  (1). 

(a)  4  Ann.  c.  16,  s.  12. 

(1)  Vide  Searle  v.  Lmd  Barrington,  post,  826,  and  the  cases,  collected  15  Vin.  Abr. 
tit.  Length  of  Time,  p.  52,  et  seq. 

DoMiNUS  Rex  vers.  Fox.     Ibidem. 

Laying  a  wager  doth  not  incapacitate  for  a  witness.     3  Lev.  152. 
2  Mod.  Cas.  31.     Vent.  351. 

On  an  indictment  for  an  assault,  it  was  proved,  that  the  prosecutor  had  laid  a 
wager,  that  he  should  convict  the  defendant.  And  the  Chief  Justice  held  him  to  be 
a  good  witness  for  the  King,  though  it  might  go  to  his  credit  (1). 

(1)  Barlow  v.  Vowell,  Skin.  586.  Anon.  11  Mod.  224,  per  Holt  C.J.  Per  Lord 
Mansfield  in  Dacosta  v.  Jones,  Cowp.  736.  George  v.  Pearce,  per  Gould  J.  cited  3  Term 
Rep.  37.  But  Baron  v.  Bury,  12  Vin.  24,  pi.  33,  seems  contra,  and  a  distinction  is 
taken  [653]  in  the  note  there,  as  also  in  Rescous  v.  JFilliains,  3  Lev.  152,  as  to  where 
the  witness  has  received  or  paid  his  bet,  and  where  he  has  not.  But  see  the  opinion 
of  Lord  Mansfield  in  Waltvn  v.  Shelley,  1  Term  Rep.  300,  of  Buller  J.  Carter  v.  Pearce, 
1  Term  Rep.  164,  and  of  Lord  Kenyon  C.J.  in  Bent  v.  Baker,  3  Terra  Rep.  32,  that 
the  Courts  endeavour  rather  to  let  objections  go  to  the  credit  than  the  competency 
of  a  witness. 

Fowler  vers.  Sir  Thomas  Samwell. 

At  Guildhall  coram  Raymond  C.J. 

Where  a  debt  is  to  arise  upon  a  condition  subsequent,  there  must  be  an  exact  per- 
formance to  intitle  the  plaintiff  to  recover  on  a  general  indebitatus  assumpsit. 

Fowler  being  the  surviving  partner  of  Niccols,  brought  an  action  upon  the 
following  note,  and  likewise  declared  on  an  indebitatus  assumpsit,  "  Received  and 
borrowed  of  Richard  Niccols  and  Co.  45001.  which  I  promise  to  repay  with  interest, 
on  his  transferring  to  me  or  order  5501.  South-Sea  stock."  The  tender  of  stock  was 
proved  to  be  after  the  death  of  Niccols.  And  the  Chief  Justice  was  of  opinion,  that 
it  being  tied  up  to  a  tender  by  Niccols  (who  had  time  during  life,  if  not  hastened  by 
request)  no  tender  after  his  death  could  make  this  an  absolute  debt  recoverable  upon 
an  indebitatus  assumpsit :  but  the  plaintiff  must  go  upon  the  special  count.  Strange 
pro  quer'. 

Grammar  et  Al'  vers.  Nixon. 

At  Guildhall  coram  Eyre  C.J. 

Master  liable  for  fraud  of  apprentice.     Sel.  Cas.  Evid.  124. 

A  goldsmith's  apprentice  sold  an  ingot  of  gold  and  silver  upon  a  special  warranty 
that  it  was  of  the  same  value  per  ounce  with  an  essay  then  shewn.  Upon  the 
evidence  it  appeared  he  had  forged  the  essay,  and  that  the  ingot  was  made  out  of  a 
lodger's  plate,  which  he  had  stolen.  And  the  Chief  Justice  held  the  master  was 
answerable  in  this  case(l),  Strange  pro  def. 

(1)  Armmy  v.  Delamire,  ante,  505. 

Burnaby's  Case. 

In  Cane,  coram  Domino  King. 

He  who  has  the  body  in  execution  cannot  be  a  petitioning  creditor. 
Reed.  Stat.  Law.  189. 

Toms  and  Allen  having  recovered  judgment  against  him,  he  was  surrendered  by 
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his  bail,  and  then  charged  in  execution  ;  after  which  the  plaintiffs  in  that  action 
prefer  their  petition  to  the  Lord  Chancellor,  as  creditors,  for  a  commission  of 
bankruptcy,  which  issued  ;  but  was  superseded  upon  the  bankrupt's  petition,  the 
Chancellor  being  of  opinion,  that  the  body  of  the  debtor  being  in  execution,  it  was 
a  satisfaction  of  the  debt  in  point  of  law,  so  that  they  were  not  creditors,  who  could 
petition  ( 1 ).     Strange  pro  creditoribus. 

(1)  Goddard  v.  Vanderheydon,  3  Wils.  271,  S.  P. 

[654]    The  Duke  of  Somerset  vers.  France  et  Al'. 

Tenant  for  life  by  a  marriage  settlement  of  a  manor,  is  intitled  to  a  general  fine  from 
the  customary  tenants  of  that  manor,  upon  the  death  of  the  last  admitting  lord. 
Fort.  41.     2  Eq.  Ab.  229,  c.  15.     6  Vin.  Abr.  109,  pi.  5,  S.  C. 

Upon  the  death  of  her  Grace  the  Dutchess  of  Somerset,  the  duke  her  husband 
claimed  a  general  fine  of  the  several  customary  tenants  of  the  several  manors  of 
Cookermouth,  &e.  in  the  county  of  Cumberland,  which  were  the  inheritance  of  the 
dutchess.  And  the  duke  having  assessed  their  fines,  and  the  tenants  having  refused 
to  pay  them,  the  duke  brought  his  bill  in  the  Court  of  Chancery,  to  establish  his  right 
to  these  fines,  as  next  admitting  lord. 

The  bill  set  forth  that  Jocelyn  Earl  of  Northumberland  was  seised  of  the  said 
manors  in  fee,  and  that  upon  his  death  they  descended  to  his  daughter  and  heir 
the  Lady  Elizabeth,  who  afterwards  was  married  to  the  Duke  of  Somerset,  and  that 
upon  such  marriage  she  levied  a  fine  of  the  said  manors,  to  the  use  of  herself  for  life, 
remainder  to  the  duke  for  life,  remainder  to  their  first  and  every  other  son  in  tail, 
with  other  remainders  over.  That  upon  the  marriage  of  Lord  Hertford,  who  was  the 
eldest  son  and  heir  of  the  said  duke  and  dutchess,  recoveries  were  suffered  of  the 
said  manors,  to  the  use  of  the  dutchess  for  her  life,  remainder  to  the  duke  for  his 
life,  remainder  to  the  Lord  Hertford  in  tail,  with  other  remainders  over.  Then  the 
bill  set  forth,  that  it  was  the  custom  of  these  several  manors,  for  the  lord  or  lady 
thereof  for  time  being  to  admit  the  several  tenants  of  the  manors  to;  their  respective 
estates,  and  that  by  virtue  of  such  admittance  the  several  tenants  had  a  right  to  hold 
their  respective  estates,  during  the  joint  lives  of  such  tenant  and  such  admitting 
lord  or  lady.  That  in  consideration  of  such  admittances  from  the  lord,  the  tenants 
have,  time  out  of  mind,  respectively  paid  to  such  admitting  lord  a  fine  or  gressum, 
which  hath  been  generally  assessed  by  the  lord's  steward  at  a  court  held  for  that 
purpose,  called  the  court  of  dimissions.  And  that  these  fines  or  gressums  are  called 
the  general  fines,  and  are  due  to  the  next  succeeding  lord  upon  the  death  of  the 
last  admitting  lord  ;  by  whose  death  there  is  a  general  determination  of  the  estates 
of  the  tenants.  That  there  are  likewise  other  tines,  which  by  the  custom  are  due 
to  the  lord  from  these  tenants  ;  and  those  are,  where  the  tenant  dies,  then  his  heir, 
who  has  a  right  to  be  admitted  to  his  father's  estate,  is  obliged  to  pay  the  lord  a 
fine  for  such  admittance.  And  where  this  tenant  aliens  his  estate,  the  lord  upon 
the  admission  of  the  alienee,  has  a  right  to  a  fine ;  and  these  fines  which  thus  happen 
upon  the  death  or  alienation  of  the  tenant  are  called  dropping  fines. 

The  fines  the  duke  demanded  by  this  bill,  were  the  general  fines,  which  he 
insisted  were  due  to  him  as  next  admitting  lord,  [655]  upon  the  death  of  his  lady, 
the  Dutchess  of  Somerset.  And  the  bill  set  forth,  that  the  dutchess  being  the  lady 
of  these  manors,  and  having  married  the  duke,  a  court  of  dimissions  was  held  in 
the  names  of  the  said  duke  and  dutchess,  in  order  to  grant  the  tenants  new  estates, 
their  former  having  been  determined  by  the  death  of  Earl  Jocelyn  :  and  at  such 
court,  admittances  were  granted  to  the  several  tenants,  habendum  at  the  will  of 
the  lord,  according  to  the  custom  of  the  said  manors,  during  the  joint  lives  of  the 
said  dutchess  and  the  said  tenant.  That  the  defendants  (being  tenants  of  the  said 
manors)  held  their  estates  under  such  admittances,  till  the  death  of  the  said  dutchess; 
and  that  she  being  dead,  the  duke  became  lorti  of  the  said  manors,  and  the  tenants' 
estates  being  determined  by  the  death  of  the  dutchess,  their  admittances  being  only 
for  their  joint  lives,  the  duke,  as  next  admitting  lord,  had  a  right  to  a  general  fine. 
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And  the  bill  set  forth,  that  the  duke  in  pursuance  of  this  right  had  called  proper 
courts,  and  had  regularly  assessed  the  defendant's  fines  ;  and  that  several  of  the 
tenants  of  these  manors  had  sulmiitted  to  pay  their  said  fines  ;  but  that  the  defendants, 
with  several  others,  had  refused,  under  a  pretence  that  a  general  fine  was  not  due  to 
the  duke,  but  was  to  be  paid  to  the  heir  after  his  death.  The  bill  therefore  prayed 
that  the  duke's  title  to  these  general  fines  might  be  established. 

The  defendants  in  their  answer  admitted  the  several  allegations  in  the  bill,  and 
that  the  duke  was  intitled  to  be  tenant  by  the  curtesy.  They  insisted  that  the  fines 
which  they  were  obliged  to  pay,  were  known  and  ascertained  by  custom,  and  that  the 
lord  was  bound  by  such  custom,  and  coulii  not  without  their  being  parties,  create  any 
estate  to  a  stranger,  which  would  subject  them  to  any  extraordinary  fines.  They 
insisted  that  by  the  custom  of  these  manors  a  lord  who  was  tenant  by  the  curtesy,  or 
lady  tenant  in  dower,  had  no  right  to  a  general  fine  ;  and  that  they  were  only  obliged 
to  pay  a  general  fine  to  the  lord  who  comes  in  by  descent,  or  to  him  that  comes  in,  in 
loco  haredis.  They  insisted  that  although  the  duke  was  become  tenant  for  life  of 
these  manors  by  the  dutchess's  death,  yet  no  fine  was  due  to  him  ;  for  if  he  had  been 
tenant  by  the  curtesy,  no  fine  would  have  been  due,  and  his  claiming  by  settlement 
cannot  better  his  case ;  for  then  it  would  be  in  the  power  of  the  lords  of  such  manors, 
to  multiply  the  tenants'  fines,  and  greatly  burthen  their  estates,  if  every  such  lord 
who  hath  an  intervening  estate  by  settlement  should  be  intitled  to  a  general  fine. 

Upon  the  11th  of  June  1725,  this  cause  came  to  be  heard  before  the  Lord 
Chancellor  King. 

[656]  Serjeant  Pengelley,  and  Yorke  Attorney  General,  argued  for  the  duke  : 
that  the  duke  by  this  settlement  was  a  purchaser,  and  stood  in  loco  hieredis.  That 
the  tenants  having  accepted  admittances  to  hold  during  the  life  of  the  tenant  and  the 
life  of  the  dutchess,  and  the  dutchess  being  dead,  their  estates  were  necessarily 
determined  :  and  the  fines  being  by  custom  due  to  the  next  admitting  lord,  and  the 
Duke  of  Somerset  being  such  lord,  the  fines  were  undoubtedly  due  to  him,  and  there 
was  no  pretence  that  the  payment  of  them  should  be  postponed  :  nor  is  this  any 
wrong  or  hardship  upon  the  tenants,  for  this  was  a  just  and  honest  settlement,  made 
without  the  least  appearance  of  fraud,  and  upon  the  most  valuable  consideration  in 
the  law  :  nor  is  it  any  inconvenience  to  the  tenants,  for  their  estates  will  still  depend 
upon  the  life  of  the  lord,  who  admits  them  ;  and  the  life  of  a  tenant  for  life,  is  as 
good  as  the  life  of  a  tenant  in  fee.  It  is  in  proof  from  several  of  our  depositions,  that 
tenants  in  dower,  and  tenants  by  the  curtesy,  have  admitted  in  such  cases,  and  have 
received  general  fines  ;  and  these  instances  determine  the  present  question,  and  prove 
that  the  duke  hath  an  unquestionable  right  to  the  fines  which  he  demands. 

Wearg,  Solicitor  General,  for  the  defendants  argued,  that  the  payment  of  these 
fines  depends  intirely  upon  the  customs  of  these  manors,  and  though  the  tenants' 
estates  should  be  determined  by  the  death  of  the  dutchess,  yet  it  does  not  necessarily 
follow  from  thence,  that  the  duke  is  intitled  to  a  general  fine,  unless  there  be  a  custom 
to  support  his  claim.  These  fines  were  originally  payable  only  to  the  heir,  or  a 
purchaser,  and  were  paid  in  nature  of  a  relief.  We  have  many  instances  in  our 
depositions,  where  tenants  in  dower  and  tenants  by  the  curtesy  have  demanded  these 
fines,  and  the  tenants  have  refused  to  pay  them ;  and  it  is  the  received  notion 
throughout  all  the  counties  where  these  sort  of  customary  estates  prevail,  that  only 
the  heir  who  comes  in  by  descent,  and  he  who  comes  in  in  loco  hieredis,  are  intitled 
to  a  general  fine. 

This  settlement  which  the  duke  claims  by,  does  not  alter  the  nature  of  his  estate  ; 
it  is  only  a  life  estate,  and  what  the  law  would  have  given  him  ;  it  does  not  enlarge 
his  estate,  but  only  exempts  him  from  being  puiiisheil  for  waste.  The  tenants  are 
strangers  to  this  settlement,  and  are  not  at  all  concluded  by  it,  and  it  must  be 
considered  as  a  fraud  upon  them,  if  it  was  intended  to  create  such  an  estate  in  the 
duke,  as  would  necessarily  multiply  their  fines  and  encrease  the  burthen  upon  their 
estates. 

We  admit  that  dropping  fines  have  been  paid  to  tenants  in  [657]  dower  and 
tenants  by  the  curtesy  ;  but  no  argument  can  be  drawn  from  thence,  that  they  are 
intitled  to  a  general  fine  :  and  if  the  rule,  that  every  admitting  lord  is  intitled  to  a 
general  fine,  should  prevail ;  then  tenants  for  years  of  those  manors,  who  are  domini 
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pro  tempore,  would  be  intitled ;  and  the  consequence  of  that  would  be,  that  short 
leases  of  these  manors  might  be  made,  and  the  tenants  be  thereby  oppressed  by  frequent 
and  extravagant  fines. 

But  what  the  defendants  chiefly  insist  upon  is,  that  there  is  no  custom  in  any  of 
these  manors,  or  in  any  other  manor  of  the  same  tenure,  which  can  support  the  duke's 
demand  of  a  general  fine ;  yet  as  the  depositions  contain  contrariety  of  evidence  upon 
this  point,  the  fairest  way  of  determining  this  question  seems  to  be,  by  directing  an 
issue,  in  which  this  custom  and  the  duke's  right  may  be  tried. 

King  Lord  Chancellor.  The  first  question  arises  upon  the  determination  of  the 
tenants'  estates  ;  and  they  were  undoubtedly  determined  upon  the  death  of  the 
Dutchess  of  Somerset;  for  the  grants  or  admittances  being  to  each  tenant  to  hold  for 
his  life  and  the  life  of  the  dutchess,  the  estate  of  each  tenant  is  necessarily  determined 
by  her  death. 

The  next  and  principal  question  is,  whether  a  fine  is  due  to  the  duke  from  his 
tenants  upon  the  death  of  his  dutchess.  And  in  the  resolving  this  question  it  is  first 
to  be  considered  upon  what  account  these  general  fines  become  due  :  now  it  appears 
from  the  nature  of  these  ailmittances,  that  upon  the  death  of  the  last  admitting  lord, 
all  the  estates  of  the  tenants,  which  are  held  under  his  admittances,  are  determined ; 
and  their  estates  being  so  determined,  it  is  necessary  for  the  tenants,  before  they  can 
have  any  new  estate,  to  have  a  regrant  from  the  succeeding  and  next  admitting  lord, 
which  regrant  they  have  a  right  to,  and  that  right  gives  their  estates  the  denomination 
of  tenantright-estates :  from  hence  it  appears,  that  the  fines  which  are  paid,  are  paid  upon 
account  of  the  admission  to  the  new  estate ;  and  therefore  that  lord  who  hath  a  right 
to  admit,  hath  a  right  to  the  fines  ;  the  lord  grants  tbe  tenant  a  new  estate,  and  in 
consideration  of  that,  a  fine  becomes  due  to  him  from  the  tenant.  The  only  question 
then  seems  to  be,  whether  the  duke  hath  a  right  to  admit.  And  the  tenants  seem  to 
agree  that  he  has ;  for  tliey  allow  that  if  a  particular  tenant  dies,  the  duke  upon  the 
admission  of  his  heir,  is  intitled  to  a  dropping  fine  :  now  how  can  the  duke  be  intitled 
to  this  dropping  fine,  if  he  be  not  the  admitting  lord  ?  And  if  he  hath  a  power  to  admit, 
and  hath  a  right  to  a  fine  upon  the  determination  of  a  particular  estate  by  the  death  of  a 
particular  tenant,  why  hath  he  not  an  equal  power  to  admit,  and  an  equal  right  to  his 
fines,  upon  the  determination  of  [658]  the  tenants'  estates  in  general  by  the  death  of 
the  last  admitting  lord  ?  It  is  very  extraordinary  to  allow  it  in  the  one  case,  and  not  in 
the  other  :  if  a  particular  tenant  dies,  his  estate  is  determined,  and  his  heir  must  pay 
a  fine  to  the  duke  ;  yet  if  the  last  admitting  lord  dies,  all  the  estates  of  the  tenants  are 
determined,  and  yet  the  duke  hath  no  right  to  a  fine. 

It  hath  been  objected,  that  this  is  multiplying  the  fines  of  the  tenants,  and 
subjecting  them  to  frequent  burthens  of  this  kind.  But  where  is  the  inconvenienoy 
to  the  tenants  1  They  are  still  to  hold  during  their  own  lives  and  the  life  of  the  lord 
who  admits  them  ;  and  that  is  the  very  tenure  of  their  estates  :  nay  if  a  lessee  for 
years,  or  any  other  dominus  pro  tempore  should  admit  them,  their  estates  would  be 
good,  according  to  these  admittances,  during  their  own  lives  and  the  life  of  such 
lord;  and  the  determination  of  the  lord's  estate  would  have  no  influence  upon  theirs. 
Indeed  if  there  should  appear  to  be  any  fraud  or  contrivance  in  a  settlement  of  this 
kind,  by  putting  in  a  number  of  lives  successively,  on  purpose  to  multiply  the  fines 
of  the  tenants;  this  Court  would  undoubtedly  interpose  in  such  case,  and  relieve 
them  ;  but  in  the  present  case  nothing  of  that  kind  can  be  pretended. 

These  are  ray  present  thoughts  upon  this  question  :  but  as  the  counsel  for  the 
defendants  have  insisted  upon  having  an  issue  tried,  I  readily  agree  to  it. 

And  this  being  agreed  to  by  the  counsel  for  the  duke,  an  issue  was  directed  to  be 
tried  at  the  Bar  of  the  Court  of  King's  Bench  by  a  jury  of  Middlesex  ;  which  issue 
was  this,  viz.  whether  a  general  fine  was  due  to  the  Duke  of  Somerset  from  the  tenants 
of  the  manors  of  Cockermouth,  &c.  as  next  admitting  lord,  upon  the  death  of  the 
Dutchess  of  Somerset. 

And  in  the  beginning  of  this  term,  the  issue  was  accordingly  tried  before  Raymond 
Chief  Justice,  Mr.  Justice  Fortescue,  and  Mr.  Justice  Reynolds,  (Mr.  Justice  Powys 
being  absent). 

U()on  the  trial  three  points  came  in  question  in  relation  to  evidence. 

1.   Whether  lords  of  other  customary  manors  should  be  allowed  as  witnesses.     And 
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it  was  resolved,  that  they  should  not,  because  the  present  question  concerned  the 
right  of  lords  of  such  manors,  who  came  in  by  settlement  to  their  fines ;  and  therefore 
they  had  a  plain  interest  in  the  event  of  the  cause. 

[659]  2.  The  second  question  arose  upon  this  ;  the  plaintiff's  counsel  offered  to 
give  in  evidence,  that  several  other  tenants  who  hold  of  the  manors  in  question,  under 
the  same  tenure  as  the  present  defendants,  had  submitted  and  paid  their  Knes  to  the 
duke:  and  this  evidence  was  opposed  by  the  counsel  of  the  defendants,  who  insisteci, 
that  what  was  ilone  by  other  tenants  could  not  be  given  in  evidence  against  them, 
for  they  were  strangers  to  the  defendants,  and  had  submitted  since  the  suit  was 
commenced.  It  was  said,  that  even  if  a  verdict  had  been  recovered  against  the  other 
tenaTits,  it  could  not  bo  given  in  evidence  against  the  present  defendants,  much  less 
a  matter  in  pais,  which  was  so  recent,  that  it  could  be  of  no  manner  of  weight. 

To  this  it  was  answered,  that  it  being  a  custom  which  was  now  trying,  it  was  very 
proper  to  give  in  evidence  the  acts  and  usages  of  the  tenants  of  the  same  manors. 
And  the  case  of  The  City  of  London  v.  Clarke  in  this  Court  before  Holt  Chief  Justice 
was  cited,  where  (it  was  said)  verdicts  against  former  defendants  who  were  in  the  like 
circumstances  as  the  then  defendants,  were  permitted  to  be  given  in  evidence.  So  in 
the  case  of  toll,  where  actions  are  brought  for  not  paying  it,  the  plaintiff  is  always 
allowed  to  give  in  evidence  payment  by  others  ;  unless  it  be  made  appear,  that  such 
payment  was  by  collusion.  So  in  the  case  of  modus's  this  kind  of  evidence  is  always 
allowed. 

The  Court  held,  that  they  never  knew  this  kind  of  evidence  denied ;  and  the  weight  of 
it,  and  the  recency  of  the  fact,  were  circumstances  entirely  proper  for  the  jury  :  so  the 
plaintiff  was  allowed  to  give  the  evidence  he  offered. 

3.  The  third  point  was  the  most  material,  and  that  arose  upon  the  plaintiffs  offering 
to  give  in  evidence  several  instances  of  fines  being  paid  in  like  cases,  to  lords  of  other 
manors. 

This  was  opposed  by  the  Solicitor  General  for  the  defendants,  who  insisted,  that 
this  kind  of  evidence  could  not  be  given  ;  for  the  custom  which  was  now  in  dispute, 
was  used  and  confined  to  the  manors  in  question  ;  and  therefore  no  custom  which 
prevailed  in  other  manors,  could  be  any  ways  applicable  to  the  particular  custom  now 
in  dispute.  Customs  are  different  in  different  manors,  and  it  would  be  of  the  worst 
consequence,  and  create  the  utmost  confusion,  if  the  custom  of  one  manor  should 
be  allowed  in  proof  to  support  the  custom  of  another  manor.  Customs  of  particular 
manors  are  in  their  nature  distinct,  but  if  this  sort  of  [660]  evidence  should  be  allowed, 
the  customs  of  all  manors  must  become  the  same  :  in  some  manors  heriots  are  paid,  in 
some  not ;  in  some  the  fines  are  certain,  in  some  arbitrary  ;  but  because  a  heriot  is 
paid  in  the  manor  of  A.  is  it  therefore  any  reason  that  a  heriot  must  be  paid  in  the 
manor  of  B.  1  Certainly  no ;  for  the  custom  of  one  manor  can  by  no  means  be 
conclusive  upon  another  manor ;  because  each  manor  hath  its  particular  customs,  and 
they  have  no  relation  to  one  another,  but  by  accident.  Each  manor  hath  its  own 
customs,  and  the  validity  of  those  customs  must  depend  upon  their  own  strength, 
without  having  any  assistance  from  the  customs  which  prevail  in  other  manors. 

Serjeant  Wynne  of  the  same  side  said,  that  it  had  been  the  constant  practice  on. 
the  Northern  Circuit,  where  questions  of  this  kind  frequently  arose,  always  to  disallow 
of  this  sort  of  evidence  ;  and  he  cited  a  case,  in  which  Mr.  Justice  Reynolds  ruled  it 
so,  the  last  assizes  at  Carlisle. 

Serjeant  Pengelly  contra.  The  evidence  we  offer,  is  in  order  to  shew  the  uniformity 
of  the  customs  of  these  kinds  of  manors  in  general,  throughout  the  whole  county. 
We  do  not  say,  that  because  there  is  such  a  custom  in  one  manor,  that  there  must 
therefore  necessarily  be  the  same  custom  in  another  ;  no,  we  are  only  attempting  to 
explain  the  nature  and  tenure  of  these  customary  estates,  and  are  going  to  shew,  that 
wherever  these  sort  of  estates  prevail,  the  lords  who  have  been  tenants  for  life  of  such 
manors,  have  always,  without  any  controversy  received  their  general  fines  :  and  this 
must  certainly  be  very  proper  evidence  in  the  present  question  :  it  will  prove,  that 
it  is  the  nature  of  these  estates  in  all  places  where  they  prevail,  to  be  subject  to  the 
payment  of  fines  in  like  cases,  and  that  is  the  undoubted  privilege  of  like  lords  to  be 
intitled  to  them.  If  there  should  be  a  question  whether  a  copyhold  can  be  entailed  ; 
the  party  would  have  liberty  to  give  in  evidence  the  custom  of  entailing  in  other 
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manors.  But  I  hope  the  Court  will  have  no  difficulty  in  allowing  this  sort  of  evidence, 
since  this  very  question  hath  been  already  determined  upon  a  solemn  trial  at  Bar 
between  Chapman  and  Atkinson,  Mich.  24  Car.  2,  B.  R.  3  Keb.  90,  where  the  question 
was,  whether  a  general  fine  was  due  to  an  infant  succeeding  lord,  during  his  minority  ; 
and  upon  the  trial  of  this  issue,  the  defendants  gave  in  evidence,  that  other  manors 
adjoining  had  the  same  custom  not  to  pay  to  the  lord  till  he  was  of  full  age  ;  and  the 
book  says,  that  the  Court  held  this  evidence  to  be  good. 

Attorney  General  of  the  same  side,  the  present  question  concerns  the  nature  of 
customary  estates  in  general,  and  this  is  a  tenure  by  which  the  greatest  part  of  the 
estates  in  the  northern  counties  are  held  :  it  is  not  the  custom  of  these  particular 
manors,  [661]  which  the  present  question  is  confined  to,  but  the  question  relates  to 
these  estates  in  general,  and  therefore  it  is  very  proper  to  examine  into  the  tenure 
and  nature  of  these  estates  in  all  other  places  where  they  prevail.  The  issue  which 
is  to  be  tried  is  not  whether  there  is  such  a  custom  in  these  particular  manors,  but 
whether  the  Duke  of  Somerset,  as  next  admitting  lord,  hath  a  right  to  these  fines  ;  so 
that  the  right  is  the  thing  in  question,  and  to  prove  that  he  hath  a  right,  we  are  going 
to  shew,  that  it  is  the  nature  of  these  estates  to  be  subject  to  a  general  fine  in  such 
cases.  If  any  dispute  should  arise  about  gavelkind  lands  which  lie  out  of  the  county 
of  Kent,  (as  some  lands  of  that  tenure  do)  can  it  be  pretended,  that  the  party  would 
not  be  admitted  in  that  case,  to  examine  into  the  custom  of  gavelkind  in  general  ^ 
And  it  is  no  more  that  we  contend  for  in  the  present  case  ;  we  only  desire  that  we 
may  give  evidence  of  what  is  the  general  custom  of  tenant-right  estates. 

Lutwyche  of  the  same  side,  I  have  gone  the  Northern  Circuit  many  years,  and  I 
have  always  observed  it  to  be  the  practice,  to  allow  this  sort  of  evidence  (and  in  this 
Bootle  and  Fazakerley  who  had  gone  the  same  circuit  many  years,  and  were  of 
counsel  with  the  duke,  agreed  with  him).  He  cited  the  case  of  Eelf,  which  was  tried 
some  years  ago  at  Carlisle,  and  was  thus  :  A.  was  lord  of  a  manor,  and  was  the  last 
admitting  lord,  and  sold  the  manor  to  B.  afterwards  C.  one  of  the  customary  tenants 
of  the  said  manor  died,  and  B.  admitted  his  heir  ;  then  A.  who  was  the  last  general 
admitting  lord  died,  and  B.  demanded  a  fine  of  the  heir  of  C.  and  upon  the  heir's 
refusing  to  pay  it,  B.  brought  his  action  against  him  to  recover  it ;  and  upon  the  trial 
B.  was  permitted  to  give  evidence  of  what  was  the  custom  of  other  manors  throughout 
the  county. 

Raymond  Chief  Justice,  I  have  always  looked  upon  it  as  a  settled  principle  in  the 
law,  that  the  customs  of  one  manor  shall  not  be  given  in  evidence  to  explain  the 
custom  of  another  manor  (1)\  for  if  this  kind  of  evidence  should  be  allowed,  the 
consequence  seems  to  be,  that  it  would  let  in  the  custom  of  one  manor  into  another, 
and  in  time  bring  the  customs  of  all  manors  to  be  the  same.  I  should  readily  admit 
that  this  evidence  might  be  allowed,  if  the  customs  of  tenant-right  estates  were  the 
same  in  all  manors  ;  but  it  is  plain  that  the  customs  of  these  estates  are  different  in 
•ditferent  manors :  for  these  reasons  I  am  inclined  in  my  own  private  opinion,  to 
disallow  the  evidence,  which  is  now  offered  :  but  upon  the  authority  of  the  case  in 
Keble,  and  upon  the  credit  of  the  gentlemen  who  go  the  Northern  Circuit,  and  affirm 
that  it  has  been  the  constant  practice  to  allow  this  kind  of  [662]  evidence  there, 
I  must  submit,  though  against  my  own  opinion. 

Fortescue  Justice,  I  think  the  evidence  which  is  offered  ought  to  be  allowed  ;  there 
is  a  great  difference  betwixt  the  custom  of  a  manor,  and  the  tenure  of  a  manor  ;  and 
the  question  which  we  are  now  trying  merely  concerns  the  tenure  of  the  plaintift"s 
manors  ;  therefore  it  is  very  proper  to  enquire,  what  are  the  qualities  which  attend 
other  estates,  which  are  held  by  the  same  tenure.  And  it  must  give  great  satisfaction 
to  those  who  are  to  try  the  present  question,  to  know  how  far  this  quality  of  paying 
fines  in  like  cases,  has  attended  the  like  tenure  in  other  manors.  I  think  the  case  in 
Keble  is  a  plain  authority,  and  we  must  follow  precedents. 

Reynolds  Justice,  I  have  been  always  of  opinion,  that  the  customs  of  one  manor 
could  not  be  made  use  of  to  influence  the  customs  of  another.  And  so  it  has  always 
been  held  in  cases  whore  the  dispute  is  concerning  the  intailing  of  a  copyhold  ;  where 
the  customs  of  adjoining  manors  are  never  allowed,  as  evidence  to  support  the  custom 
of  the  particular  manor  in  question.  But  upon  the  authority  of  the  case  which  has 
been  cited,  and  upon  what  has  been  affirmed  by  the  gentlemen  at  the  Bar,  I  submit 
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that  the  evidence  that  is  ofTered  shall  be  allowed,  though  it  is  contrary  to  the  notion 
I  have  always  had  of  the  rules  of  evidence. 

Upon  this,  the  plaintiff  proceeded  to  give  evidence  of  the  customs  of  other 
manors  (1)-. 

And  after  a  long  examination  of  witnesses  in  relation  to  the  customs,  and  what 
had  happened  in  other  manors,  viz.  that  tenants  in  dower,  jointresses,  and  tenants 
for  life  by  settlements,  had  had  general  fines  paid  to  them  by  their  tenants  ;  the  jury, 
by  the  direction  of  the  Court,  brought  in  a  verdict  for  the  plaintiff  the  Duke  of 
Somerset. 

And  at  the  end  of  this  term,  the  cause  came  on  again  before  the  Lord  Chancellor, 
who  decreed  the  tenants  to  pay  their  fines,  and  gave  the  duke  his  costs. 

(1)1  S.  P.  Per  Hardwicke  C.  Dean  £  Chapter  of  Ely  v.  IFarren,  2  Atk.  189.  Per 
Buller  J.  Noble  v.  Kennoway,  Dougl.  495. 

(1)'-  N.B.  It  was  intended  to  send  down  to  C.  B.  for  their  opinions,  but  they  were 
up ;  however  upon  putting  the  case  to  them  and  the  Barons  of  the  Exchequer,  they 
were  all  of  opinion  (as  Judge  Denton  told  me)  that  the  evidence  of  other  manors 
should  not  have  been  allowed,  and  said  they  had  never  known  it  (2). 

(2)  But  the  point  here  decided  in  B.  R.  was  confirmed  in  Lowther  v.  Raw,  in  Dom. 
Proc.  Fort.  44.  Vide  also  Dean  &  Chapter  of  Ely  v.  Warren,  2  Atk.  189,  &  Furneaux 
V.  Hutchins,  Cowp.  807,  in  which  it  is  laid  down,  that  proof  of  a  custom  in  other 
parishes  is  no  evidence  to  affect  the  parish  in  question  unless  the  custom  is  laid  as  a 
general  custom  of  the  country.     See  also  Rudding  v.  Newel,  post,  957. 

[663]    Do.MiNUS  Rex  vers.  Collingburne. 

A.  is  bound  apprentice  to  B.  who  is  a  freeman  of  the  City  of  London,  and  A.  is  bound 
and  inrolled  there,  then  goes  and  lives  with  his  master  in  Middlesex.  The  justices 
of  the  peace  for  the  county  may  discharge  him.  L.  Raym.  1410.  1  Sess.  Ca.  285, 
No.  223.     Cas.  of  Sett.  &  Rem.  p.  118,  No.  161,  S.  C. 

This  was  an  order  of  sessions  made  at  Hicks's  Hall,  for  the  discharge  of  an  apprentice 
to  a  freeman  of  the  City  of  London,  and  who  was  bound  and  inrolled  there  :  and  the 
order  being  removed  hither,  there  were  three  exceptions  taken  to  it(l). 

1.  That  the  apprentice  vras  bound  and  inrolled  in  London.  2.  Not  bound  by  the 
justices.     3.  Not  a  trade  within  the  statute,  he  being  a  glazier. 

To  these  exceptions  it  was  answered,  that  the  clause  of  the  statute  5  Eliz.  c.  4, 
§  35,  enacts,  "  that  if  any  master  shall  misuse  his  apprentice,  he  shall  repair  unto  one 
justice  of  the  peace  where  he  dwelleth,  &c."  And  §  40,  provides,  "that  the  customs 
of  London  and  Norwich  shall  be  saved."  Sect.  35,  has  always  received  a  large  con- 
struction in  favour  of  the  jurisdiction  of  justices,  for  though  upon  the  master's 
complaint  no  power  is  given  to  the  justices  to  discharge,  yet  in  21  Car.  2,  1  Saund.  313. 
1  Vent.  175,  Haioksworth  and  Hillarie's  case,  it  is  held,  that  it  vras  reasonable,  and 
within  the  intent  of  the  statute,  that  an  apprentice  should  be  discharged  from  an  ill 
master,  as  well  as  a  master  should  be  discharged  from  an  ill  apprentice  ;  and  in  1  Mod. 
Wilkins  v.  Edtvards  there  is  the  same  point,  and  in  1  Vent.  174. 

1.  The  first  and  principal  question  is,  whether  the  Court  of  Sessions  at  Hick's 
Hall  have  any  jurisdiction  to  discharge  an  apprentice  to  a  freeman  of  London  ;  or 
whether  he  is  not  to  be  discharged  only  by  the  Mayor's  Court.  It  is  found  that  the 
apprentice  lived  with  his  master  out  of  the  City  of  London,  and  within  the  jurisdiction 
of  the  justices  of  Middlesex. 

To  this  exception  it  was  answered,  that  the  statute  does  not  regard  where  the 
binding  or  inrolling  is,  but  gives  the  jurisdiction  expressly  to  the  justices  of  peace 
where  the  master  lives ;  and  if  this  did  not  belong  to  the  justices  of  Middlesex,  where 
the  master  lives,  there  would  be  a  failure  of  justice;  for  neither  the  chamberlain,  or 
any  other  city  magistrate,  have  power  to  compel  the  master's  appearance  before  them. 

2.  To  the  second  exception  it  was  said,  that  it  was  immaterial  where  the  apprentice 
was  bound,  for  the  same  reason. 

3.  And  to  the  third  exception  it  was  said,  that  formerly  indeed  it  was  a  doubt, 
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whether  the  statute  did  extend  to  all  trades  ;  but  of  late  it  hath  been  settled 
and  a£;reed,  that  it  does.  Salk.  471.  (2)  Palm.  526.  2  Keb.  822.  Rex\.  Taunim, 
Hil.  6^Geo. 

[664]  The  Court  affirmed  the  order  of  discharge,  and  said  they  would  not  take 
away  the  jurisdiction  of  the  Mayor's  Court,  but  only  give  a  concurrent  jurisdiction  to 
the  justices  of  the  peace  for  the  county.  And  it  would  be  very  inconvenient,  to  have 
apprentices  to  a  freeman  of  London,  who  are  bound  there,  and  who  live  in  distant 
countries,  obliged  to  come  up  to  the  Mayor's  Court  to  get  themselves  discharged,  and 
the  words  of  the  statute  are  very  plain  ;  for  they  give  the  jurisdiction  to  the  justices 
where  the  apprentice  lives. 

(1)  The  report  in  1  Sess.  Cases  is  inaccurate  in  its  state  of  the  case.  It 
represents  the  apprentice  as  being  bound  in  Middlesex,  and  yet  makes  the  1st 
objection  to  be  that  which  is  taken  here,  "  that  the  apprentice  was  bound  and 
inrolled  in  London."  It  then  states  the  2d  objection  to  be  "  that  he  was  bound 
by  the  justices,"  which  independant  of  the  contradiction,  could  never  be  a  ground 
of  objection  at  all.  Indeed  the  answer  given  p.  287,  shews  that  we  should  read 
the  2d  objection  there  as  it  is  put  here  ;  "  not  bound  by  the  justices." 

(2)  Is  contra,  but  evidently  against  the  opinion  of  the  reporter. 

Cheval  vers.  Nichols.    In  Scaccario. 

2  Eq.  Abr.  63,  c.  7,  S.  C.  Annuity  granted  out  of  lands  lying  in  Middlesex ;  A.  hath 
notice  of  this  grant,  and  then  purchases  the  inheritance  of  the  lands ;  the  grantee 
shall  have  his  annuity  against  A.  though  his  grant  was  not  registered  (1). 

One  John  Hall  was  possessed  of  a  term  for  years  in  certain  lands  lying  in  the 
county  of  Middlesex,  and  granted  an  annuity  of  401.  to  the  plaintiff  to  be  issuing  out 
of  the  lands.  The  defendant  being  concerned  for  this  Hall  in  the  management  of 
some  of  his  affairs,  knew  that  Hall  had  granted  this  annuity  to  the  plaintiff',  and  had 
seen  the  deed,  and  paid  him  part  of  the  annuity  upon  Hall's  account :  afterwards  Hall 
purchases  the  reversion  of  these  lands,  and  then  the  defendant  purchases  the  term 
and  the  reversion  of  Hall.  Hall  dies,  and  the  defendant  refused  to  pay  the  plaintiff 
his  annuity,  because  the  deed  by  which  Hall  had  granted  it  was  not  registered 
according  to  the  statute  7  Ann.  c.  20,  which  requires  that  all  deeds  or  conveyances  of, 
and  all  incumbrances  upon,  lands  lying  in  the  county  of  Middlesex,  shall  be  registered 
within  such  a  time  at  the  office  ;  otherwise  every  such  conveyance  shall  be  void 
against  any  subsequent  purchaser  for  a  valuable  consideration.  The  defendant 
therefore  insisted  that  he  was  a  subsequent  purchaser  for  a  valuable  consideration, 
and  that  the  plaintiffs  claim  of  an  annuity  could  not  afTect  him,  because  it  was  not 
registered. 

The  whole  Court  were  clearly  of  opinion,  that  the  plaintiff  was  intitled  to  have 
his  annuity  out  of  these  lands  against  the  defendant,  notwithstanding  this  statute. 
For  the  statute  only  intended  to  give  such  notice  of  former  incumbrances  to  purchasers, 
that  they  might  not  thereby  be  defrauded  ;  but  if  a  man  knows  of  his  own  knowledge, 
that  there  is  a  prior  incumbrance,  and  notwithstanding  that  knowledge  will  be  a 
purchaser,  the  statute  was  never  intended  to  relieve  such,  though  the  first  incumbrance 
was  not  registered.  For  where  a  man  purchases  with  notice  of  a  prior  incumbrance, 
he  purchases  with  an  ill  conscience  ;  and  in  a  Court  of  Equity  his  purchase  shall  never 
be  established. 

Therefore  they  decreed  the  plaintiff  his  annuity  and  the  arrears. 

(1)  Vide  Lard  Forbes  v.  Denision,  2  Bro.  P.  C.  425.  13  Vin.  tit.  Fraud  (L.  a.),  550. 
Ca.  9.  Blades  v.  Blades,  1  Eq.  Abr.  358.  Le  Neve  v.  Le  Neve,  1  Vez.  614.  Amb. 
436,  S.  C.  Sheldon  v.  Cox  Drummoiul  et  AV,  Amb.  624,  and  if  the  common  agent  of 
the  vendor  and  vendee  have  notice  it  is  sufficient.     Ut  supra. 

[665J    Buckley  vers.  Nightingale.    In  C.  B. 

An  heir  hath  lands  by  hereditary  descent,  yet  he  siiall  not  be  liable  for  the  debt  of 
his  ancestor  any  further  than  to  the  value  of  the  lands  descended. 

The  plaintiff  as  administrator  of  the  goods  and  chattels  of  Joan  Terry  widowdeceased, 
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which  were  unadministered  by  John  Terry  deceased,  who  was  the  executor  of  the 
said  Joan,  brought  an  action  of  debt  against  the  defendant  as  son  and  heir  of  Matthew 
Nightingale  deceased,  upon  a  bond  executed  by  the  said  Matthew  the  father,  for  the 
payment  of  2001.  to  the  said  Joan.  The  defendant  pleads,  and  admits  that  he  is  son 
and  heir  of  the  said  Matthew  (the  obligor),  but  says  that  the  said  obligor  his  father 
in  his  life-time  was  seised  of  a  messuage  or  tenement  called  Pryors,  and  in  considera- 
tion of  the  sum  of  3001.  demised  the  same  to  J.  S.  for  ninety-nine  years,  reserving 
only  a  pepper  corn  yearly  rent ;  and  that  the  said  defendant  had  not  any  lands  or 
tenements  by  hereditary  descent,  nor  had  he  ad  diem  inipetrationis  brevis  originalis 
proed',  or  at  any  time  after,  except  the  reversion  of  the  said  messuage  and  tenement, 
and  one  messuage  and  three  roods  of  land  in  R.  being  together  of  the  value  of  3001. 
and  no  more  :  and  then  he  sets  forth,  that  the  obligor  his  father,  in  his  life-time, 
before  his  entering  into  the  said  bond  upon  which  this  action  was  brought,  did  become 
bound  to  one  Thomas  Poole  in  1201.  which  last  bond  at  the  time  of  his  death  was  in 
full  force  and  undischarged  ;  and  then  goes  on  and  sets  forth  in  like  manner  three 
other  bonds,  each  for  the  sum  of  2001.  in  which  his  said  father  was  bound  to  three 
other  persons;  and  shews  that  he  died  and  left  the  said  bonds  standing  against  him 
in  full  force  and  virtue :  then  the  defendant  says,  that  long  ante  impetrationem  brevis 
originalis  prsed'  for  the  plaintiff",  viz.  upon  the  first  of  June  1720,  he,  the  defendant, 
agreed  with  the  several  persons  aforesaid  to  whom  his  father  was  bound,  to  pay  them 
the  several  sums  aforesaid,  which  in  the  whole  amounted  to  6001.  which  he  avers  is 
more  than  the  value  of  the  said  messuage  and  tenement  and  lands  in  R.  and  the 
reversion  ;  et  petit  judicium  si  ipse  ut  tilius  et  hseres  ipsius  Matthei  patris  de  debito 
prsed'  virtute  scripti  prsed'  onerari  debeat,  &c.  and  then  avers  that  the  said  Joan 
Terry,  in  her  life-time  refused  to  accept  in  satisfaction  of  her  said  debt,  her  proportion 
of  the  said  sura  from  the  defendant  together  with  the  rest  of  the  said  creditors.  To 
this  plea  the  plaintiff  demurred. 

And  upon  argument  the  whole  Court  were  of  opinion,  that  the  defendant's  plea 
was  good ;  for  though  it  was  the  defendant's  debt  because  his  ancestor  had  bound 
him,  yet  he  is  liable  no  further  than  to  the  value  of  the  land  descended  ;  and  as  soon 
as  he  has  paid  his  ancestor's  debts  to  the  value  of  the  land,  he  shall  hold  the  land 
discharged.  Otherwise  he  might  be  chargeable  ad  infinitum.  The  cases  which  were 
cited  in  the  argument  were  20  H.  7,  5,  6.  Keilw.  62,  63,  64.  26  H.  8,  1. 
Plow.  440(1). 

(1)  Vide  Shettleworthv.  Neville,  1  Term  Rep.  454. 

[666]    Browning  vers.  Newman. 

At  Guildhall  coram  Raymond  C.  J.  de  B.  R. 

Case  for  words  by  which  he  lost  the  custom  of  J.  S.  and  several  others  ;  the  plaintiflF 
shall  only  be  admitted  to  prove  the  loss  of  J.  S.'s  custom  particularly. 

This  was  an  action  upon  the  case  for  these  words ;  "  You  are  a  thief,  and  I  will 
prove  you  so."  The  plaintiff  declared  that  by  reason  of  the  defendant's  speaking 
them,  one  John  Merry  and  divers  others,  who  were  his  customers,  left  off  dealing  with 
him  in  his  trade. 

Upon  the  trial  the  plaintiff  proved  the  speaking  the  words,  and  the  special  damage 
as  to  Merry ;  and  would  have  gone  on  to  prove  by  several  others,  that  had  likewise 
left  off  dealing  with  him  by  reason  of  the  defendant's  speaking  these  words. 

But  the  defendant  opposed  this  ;  because  (as  he  insisted)  he  could  not  be  supposed 
to  be  prepared  to  answer  such  uncertain  kind  of  evidence. 

The  Chief  Justice  said,  that  in  actions  for  words  which  are  not  in  themselves 
actionable,  and  where  the  special  damage  is  the  git  of  the  action,  this  sort  of  evidence 
is  allowed,  though  the  particular  instances  of  such  damages  are  not  specified  in  the 
declaration  :  but  in  actions  for  words  which  are  themselves  actionable,  (as  the  present 
words  are)  particular  instances  of  special  damage  shall  not  be  given  in  evidence, 
unless  particularized  in  the  declaration.  And  therefore  he  thought  the  plaintiff  could 
not  be  allowed  to  give  particular  instances  of  the  loss  of  any  other  customer,  except 
Merry.      He  said  that  he  had  known  it  ruled   otherwise ;    but  that  this  was  his 
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opinion  :  however  he  admitted  the  plaintiff  to  give  general  evidence  of  the  loss  of 
customers  (1). 

(1)  That  modern  practice  does  not  warrant  this  distinction,  vide  Bull.  L.  N.  P.  7. 

Marriot  vers.  Marriot.     In  Scaccario. 

After  probate  of  the  will  a  Court  of  Equity  may  inquire  into  the  fairness  of 
a  residuary  devise  of  personal  estate. 

Marriot,  Master  of  the  Exchequer  of  Pleas,  made  his  will,  and  left  his  wife 
executrix  and  residuary  legatee.  His  sons  were  plaintiffs  in  this  case,  and  contended, 
that  this  devise  of  the  residuum  was  gotten  by  fraudulent  means,  and  by  surprize. 
The  wife  produced  the  probate  of  the  will ;  and  the  counsel  in  behalf  of  the  wife  the 
defendant  contended,  that  the  [667]  probate  of  the  will  was  conclusive  evidence  touch- 
ing this  disposition  of  the  residuum,  and  that  a  Court  of  Equity  could  not  look 
into  the  same,  but  that  it  was  merely  of  ecclesiastical  jurisdiction,  and  to  be  determined 
there. 

And  in  this  question  four  things  were  considered  by  the  Court.  First,  how  the 
jurisdiction  of  testamentary  matters  stood  by  the  civil  law. 

The  way  of  authenticating  wills  in  the  civil  law  was  first  before  the  prsetor,  and 
afterwards  before  the  magister  census,  for  they  reckoned  wills  to  be  in  the  nature  of 
judgments  or  decisions  that  a  man  himself  made  touching  his  estate.  And  therefore 
they  were  shut  up  with  the  magistrate  during  the  life  of  the  person,  for  the  quiet  and 
repose  of  the  family,  but  were  opened  after  his  decease.  They  were  signed  by  the 
testator,  and  sealed  by  him,  and  by  the  witnesses,  upon  a  thread,  and  carried  in  to 
the  prietor  :  after  the  death  of  the  party  the  witnesses  were  called  if  living,  to  acknow- 
ledge their  seals ;  if  they  were  not  living,  then  the  seals  were  broke,  and  the  will 
opened,  in  the  presence  of  other  sufficient  witnesses ;  and  the  will  was  registered,  and 
a  copy  of  it  delivered  over  to  any  person  that  would  ask  for  the  same.  For  it  was 
reckoned  as  a  matter  of  record,  and  therefore  any  person  might  have  access  to  it. 
For  this  see  Digest,  lib.  28,  tit.  1,  Qui  testamenta  facere  possunt,  et  quemadmodum 
testamenta  fiant :  and  Cod.  lib.  6,  tit.  32,  Quemadmodum  testamenta  aperiantur,  &c. 
When  any  legacy  was  disposed  of  to  pious  uses  for  the  use  of  the  Church,  or  for 
monasteries,  or  for  the  poor,  the  bishops  were  to  sue  for  the  same,  and  see  to  the 
administration  thereof.  This  appears  by  the  Code,  lib.  1,  tit.  3,  leg.  42,  §  6,  Neces- 
sarium  §  7,  §  8,  and  §  9. 

Upon  this  the  bishop  began  to  intermeddle  with  the  probate  of  wills,  which  was 
a  temporal  authority.  But  this  Justinian  would  not  endure,  and  therefore  in  his 
Code  he  puts  the  law  against  the  bishop's  probate  of  wills  before  the  laws  herein 
before  mentioned  :  and  it  is  afterwards  said,  eodem  tit.  leg.  41,  Eepetita  promulga- 
tione,  non  solum  judices  quorumlibet  tribunalium,  verum  etiam  defensores  ecclesiarum 
hujus  almse  urbis,  quos  turpissimum  insinuandi  ultimas  deficientium  voluntates  genus 
irrepserat,  prfemonendos  esse  censemus,  ne  rem  attingant,  qua)  nemiui  prorsus  omnium, 
secundum  constitutionum  praecepta,  proeterquam  magistro  census,  competit;  absurdum 
etenira  clericis  est,  immo  etiam  opprobriosum,  si  peritos  se  velint  [ostendere]  discepta- 
tionum  esse  forensium  :  temeratoribus  hujus  sanctionis  pojua  quinquaginta  librarum 
auri  feriendis :  datum  xiii.  Kal.  Dec.  C.  P.  Justiniano  A.  II.  et  Opiliano  Coss.  Dxxiiii. 
Thus  things  stood  by  the  civil  law. 

[668]  We  come  now,  in  the  second  place,  to  consider  how  things  stood  by  the 
canon  law.  The  Popes,  as  their  power  increased,  endeavoured  to  get  the  jurisdiction 
over  testaments;  and  this  appears  by  the  Decretal,  lib.  3,  tit.  26,  c.  6,  Si  hajredes 
jussa  testatoris  non  adimpleverint,  ab  episcopo  loci  illius  omnis  res  quK  eis  relicta  est 
canonice  interdicatur,  cum  fructibus  et  c;eteris  emolumentis,  ut  vota  defuncti  adira- 
pleaiitur.  And  likewise  Decret.  lib.  3,  tit  26,  De  Testamentis,  c.  17,  Tua  nobis 
fraternitas  intimavit,  quod  nonnuUi  tam  religiosi  quam  clerici  seculares,  aut  laici, 
pecuniam  et  alia  bona  quio  per  manus  eorum  ox  testamentis  decedentium  dobent  in 
usus  pios  expendi,  non  dubitant  aliis  usibus  applicare ;  cum  igitur  in  omnibus  piis 
voluntatibus  sit  per  locorum  episcopos  providendum,  ut  secundum  defuncti  voluntatem 
universa  procedant,  licet  etiam  a  testaboribus  id  contingerot  interdici :    mandamus 
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quatenus  executores  testamentorum  hujusmodi,  ut  bona  ipsa  ficleliter  et  plenario  in 
iisus  prajdictos  expendant,  raoiiitione  pnumissa,  corapelias. 

Pope  Innocent  the  Fourth  upon  this  law,  fol.  152,  says,  that  the  bishop  may 
dispense  this  charity,  if  there  be  no  executor  appointed  by  the  will,  and  if  there  be  an 
executor  and  he  does  not  fulfil  the  will,  that  then  he  may  take  it  to  himself.  Decret. 
lib.  3,  De  Testaraentis,  tit.  26,  c.  19,  Johannes  clericus  et  P.  laicus  executores  ultimas 
voluntatis  0.  clerici  sanctiB  crucis,  qui  venerabilibus  et  piis  locis  de  bonis  suis  in 
ultima  voluntate  legavit,  mandans  insuper  satisfieri  creditoribus  per  eosdem,  post 
mandatum  susceptum  per  dioecesanum  cogi  debent  testatoris  explere  ultimam  volun- 
tatem.     Vide  Innocent  in  Legem  153. 

Panormitan  upon  the  law,  si  h»redes,  says,  that  this  matter  of  will,  even  where 
the  devise  is  to  pious  uses,  is  mixti  fori,  and  that  the  heir  or  executor  is  to  have  a 
year's  time  to  fulfil  the  will,  before  he  can  be  compelled  to  it  by  ecclesiastical  censure. 

Upon  the  law,  tua  nobis,  Panormitan  says,  that  the  bishop  is  to  compel  by 
ecclesiastical  censure  the  executor  to  perform  the  will  to  pious  uses,  although  the  will 
itself  says,  that  the  bishop  was  not  to  intermeddle  :  for  they  look  upon  that  as  an 
irrational  part  of  the  devise,  which  is  in  itself  void. 

The  last  chapter,  verbo  Johannes  ;  the  case  as  Panormitan  states  it  was,  where  after 
■debts  paid  the  residue  was  left  to  pious  uses,  and  there  the  bishop  was  to  compel  the 
payment  of  debts,  and  afterwards  to  see  the  disposition  of  the  residuum.  I  do  not 
find  that  any  of  the  canonists  pretend,  that  wills  are  of  ecclesiastical  cognizance  sua 
natura,  but  only  such  wills  as  were  made  for  pious  uses. 

[669]  Lyndwood,  fo.  174,  verbo  approbatis  says,  that  jurisdiction  of  the  Ecclesi- 
astical Courts  touching  testamentary  matters  is  by  the  custom  of  England,  and  not 
by  the  ecclesiastical  law. 

We  are  thirdly  to  consider  upon  what  foot  the  ecclesiastical  jurisdiction  stood 
by  the  law  of  England.  In  England  the  bishop  and  sheriff  sat  together  in  the  County 
Court,  as  it  appears  by  the  laws  of  King  Edgar,  cap.  5,  De  Comitiis.  Centuriae  comitiis 
quisque  (ut  ante  praescribitur)  interesto  :  oppidana  ter  quotannis  habeantur  comitia  : 
celiberrimus  autem  ex  omni  satrapia  bis  quotannis  conventus  agatur,  cui  quidem 
illius  diocesis  episcopus  et  senator  intersunto,  quorum  alter  jura  divina,  alter  humana 
populo  edoceto.  Leges  Canut.  c.  17,  De  Comitiis  Municipalibus.  Et  ter  in  anno 
habeantur  comitia  municipalia,  et  duo  conventus  provinciales,  aut  plures  etiam,  et  illis 
intersit  episcopus  ac  senator,  et  ibi  ubique  doceatur  tarn  jus  divinum  quam  humanum. 

From  these  laws  it  plainly  appears  that  the  probate  of  testaments  was  in  the 
County  Courts.  William  the  Conqueror  was  the  first  that  separated  the  Ecclesiastical 
Court  from  the  Civil.  Selden  in  his  notes  upon  Eadmerus  167,  gives  us  the  very 
charter  of  such  separation.  Propterea  mando  et  regia  authoritate  pnBcipio,  ut  nullus 
episcopus  vel  archidiaconus  de  legibus  episcopalibus  araplius  in  hundred,  placita 
teneat :  nee  causam  quae  ad  regimen  animarum  pertinet,  ad  judicium  secularium 
hominum  adducant.  This  charter,  as  Mr.  Selden  has  told  us,  was  recited  in  a  close 
Toll  of  Richard  the  Second,  and  then  confirmed  :  but  the  charter  of  William  the  First 
does  not  mention  matters  testamentary,  or  the  probate  of  wills,  to  be  of  ecclesiastical 
cognizance.  It  only  says,  that  the  crimes  that  were  to  be  prosecuted  pro  salute 
animiB,  were  to  be  of  that  cognizance. 

That  which  seems  first  to  have  given  birth  to  the  ecclesiastical  jurisdiction,  was 
the  charter  of  Henry  the  First :  which  says.  Si  quis  baronum  vel  hominum  meorum 
infirraabitur,  sicut  ipse  debet  vel  dare  disposuerit  pecuniam  suam,  ita  datum  esse 
concedo,  quod  si  ipse  prajventus  vel  armis  vel  infirmitate  pecuniam  suam  nee  dederit 
nee  dare  disposuerit,  uxor  sua,  sive  liberi  aut  parentes  et  legitimi  homines  sui,  pro 
anima  ejus  cam  dividant.  This  let  in  the  several  canons  before  mentioned  into 
England :  for  since  the  personal  estate  was  to  be  disposed  of  for  the  soul,  they 
looked  upon  every  will  to  be  a  disposition  of  the  testator  in  a  gratuitous  or  charitable 
manner :  that  whatever  was  left,  was  to  be  disposed  of  by  the  executor  for  the  good 
of  the  soul :  so  that  all  the  canons  touching  charitable  dispositions  were  to  take  place 
in  England. 

[670]  In  the  time  of  Richard  the  First,  when  he  was  in  confinement,  the  clergy 
got  a  confirmation  from  him  of  the  ecclesiastical  immunities  :  this  is  mentioned  by 
Mat.  Paris  161,  Item  distributio  rerum  quae  in  testamento  reliquuntur  authoritate 
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ecclesiae  fiet,  nee  decima  pars  ut  olim  subtrahetur  :  si  quis  eiiitn  subitanea  morte  vel 
quolibet  easu  prKoccupatus  fuerit,  ut  de  rebus  suis  dispouere  non  possit,  distributio 
bonorum  ejus  ecelesiastica  authoritate  fiet.  This  charter  is  likewise  mentioned  in  the 
same  terms  in  Radolphus  de  Diceto,  one  of  the  Decem  Scriptores  F.  658.  And  these 
ecclesiastical  immunities  were  confirmed  by  the  Pope,  and  the  confirmation  appears 
in  1  Vol.  Fcedera  104,  though  there  there  is  no  express  mention  of  a  testamentary 
jurisdiction.  Note  also  it  appears  by  the  charter,  that  the  King  releases  the  tenth, 
that  used  to  be  taken  on  the  death  of  the  tenant ;  and  henceforward  the  King  and 
his  lords  only  took  heriots  as  an  acknowledgement  in  lieu  of  such  a  decimation. 

From  henceforth  the  Ecclesiastical  Court  began  to  consider  a  proper  method  for 
the  publication  of  wills  ;  therefore  when  any  person  died,  they  summoned  in  the 
executor  or  next  relation  to  take  care  of  his  soul,  and  the  executor  was  obliged  to 
bring  in  the  will.  And  both  executor  and  administrator  were  obliged  to  bring  in  an 
inventory  of  his  goods,  and  the  charges  were  heightened,  by  the  canons,  iii  order  to 
bring  every  thing  into  the  Ecclesiastical  Court :  Lyndw.  176,  Canon  of  Simon  Mepham. 
And  it  appears  by  the  Canon  of  Stratford,  that  the  residue  in  the  hands  of  the 
executor  was  to  be  distributed  for  the  good  of  the  soul.  Lyndw.  178.  And  by  the 
Canon  of  Otobon  an  inventory  was  to  be  exhibited.     Lyndw.  107. 

Notwithstanding  all  this  the  jurisdiction  of  the  County  Courts  still  continued,  for 
this  was  acknowledged  to  be  a  matter  mixti  fori,  and  therefore  they  could  not  hinder 
the  County  Court  from  proceeding,  even  according  to  their  own  canon  law.  But  in 
order  to  get  the  whole  jurisdiction,  in  the  time  of  Richard  the  Second,  as  is  mentioned 
by  Selden  in  his  notes  on  Eadmerus,  they  got  the  right  to  publish  the  law  of  William 
the  Conqueror,  and  confirm  the  same ;  that  no  matters  of  ecclesiastical  cognizance 
should  be  transacted  in  the  County  Courts,  this  is  in  the  charter  of  2  R.  2,  Membran. 
12,  n.  5,  and  is  mentioned  in  Selden's  Eadmerus  168. 

From  henceforward  the  clergy  had  the  whole  jurisdiction  of  wills,  because  the 
County  Court  could  not  receive  the  probate,  and  the  King's  Court  had  never  inter- 
meddled with  it;  for  by  the  charter  of  Rich.  1,  herein  before  mentioned,  and  likewise 
by  Magna  Charta,  cap.  18,  the  King  had  granted  the  liberty  to  his  [671]  own  tenants, 
to  dispose  of  their  goods,  and  therefore  the  will  touching  personal  estate  never- 
received  any  sanction  in  the  immediate  Court  of  the  King. 

This  reconciles  that  case  in  Fitzherbert's  Abridgment,  tit.  Testament,  fol.  148, 
said  by  Fairfax,  that  it  was  but  of  late,  that  the  Church  had  the  probate  of  wills, 
which  was  by  an  Act,  I  suppose  he  must  mean  the  confirmation,  of  Ric.  2,  before 
mentioned,  for  there  is  no  Act  of  Parliament  that  gives  them  that  probate,  and  he 
says,  that  in  other  countries  the  probate  was  of  temporal  cognizance,  which  Selden 
notes  to  be  true  in  all  countries,  except  France.  And  Treraaile  in  that  case  asserts 
the  usage  of  proving  wills  in  courts-baron,  which  certainly  may  be  where  the  custom 
prevails. 

In  11  H.  7,  12,  Fineux  asserts,  that  the  probate  of  wills  did  not  belong  to  the 
Spiritual  Court  by  the  ecclesiastical  law,  but  came  to  them  by  custom  and  usage  only  i 
and  these  are  the  foundations  on  which  my  Lord  Coke  in  Hensloc's  case  9  Rep.  fol.  38, 
concludes,  that  when  the  will  is  proved  in  the  Ecclesiastical  Court,  that  Court  has 
executed  its  authority  ;  but  the  executors  are  to  sue  in  the  Temporal  Courts,  to  get 
in  the  estate  of  the  deceased. 

Fourthly,  we  are  to  see  what  have  been  the  several  distinctions  in  our  law  touch- 
ing this  jurisdiction,  which  will  fall  under  five  heads. 

1.  That  the  Spiritual  Court  is  the  only  Court  now,  that  has  authority  to  receive 
the  probate  of  wills,  and  to  give  a  sanction  to  them  ;  because  the  jurisdiction  of  the 
County  Court  is  lost  by  non-usage;  and  since  Magna  Charta,  cap.  18,  the  King's 
Courts  did  not  intermeddle  with  the  goods  of  a  deceased  tenant.  But  here  must  be 
excepted  all  courts-baron  that  have  had  probate  of  wills  time  out  of  mind,  and  have 
always  continued  that  usage. 

2.  The  seal  of  the  Ecclesiastical  Court  does  authenticate  the  will,  for  there  the 
will  is  to  be  brought  in  and  proved.  And  therefore  the  case  in  Raymond  406,  407, 
is  certainly  good  law,  that  the  seal  of  the  Ordinary  cannot  be  contradicted,  because  if 
there  be  no  way  in  the  Temporal  Courts  to  prove  the  will  relating  to  chattels,  it  must 
go  on  in  the  Spiritual  Court,  and  the  determination  must  there  be  final :    for  the^ 
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Temporal  Court  cannot  make  a  judgment  concerning  the  will  contrary  to  what  was 
made  in  the  Ecclesiastical  Court ;  and  therefore  it  is  certainly  good  law,  that  if  they 
shew  a  probate  under  the  seal  of  the  Ordinary,  they  cannot  give  in  evidence  that  the 
will  was  forged,  or  that  the  testator  was  non  compos  mentis,  or  that  another  person 
was  executor  (1),  but  they  may  give  in  evidence  that  the  seal  was  forged,  or  that  there 
were  bona  notabilia,  because  that  is  not  [672]  in  contradiction  to  the  real  seal  of  the 
Courts;  but  it  admits  the  seal,  and  avoids  it.  1  Lev.  235.  Vaughan  207.  1  Shower 
29.3.  And  since  the  Ecclesiastical  Court  has  the  probate  of  wills  now  settled  by 
custom,  the  Temporal  Court  cannot  prohibit  them  in  their  inquiries  whether  the 
testator  was  compos  mentis  or  not,  or  whether  the  will  be  revoked  or  not,  because 
that  is  necessary  for  authenticating  the  will.     Hardr.  131,  313. 

3.  If  a  temporal  matter  be  pleaded  in  bar  of  an  ecclesiastical  demand,  they  must 
proceed  in  the  Ecclesiastical  Court  according  to  the  temporal  law,  or  else  the  Temporal 
Courts  will  prohibit.  As  if  payment  be  pleaded  in  bar  of  a  legacy,  and  there  is  but 
one  witness,  which  the  Ecclesiastical  Court  will  not  admit ;  there  the  Temporal  Courts 
will  prohibit  them,  because  it  is  a  matter  temporal  that  bars  the  ecclesiastical  demand. 
SImUer  et  Ux'  v.  Friend,  1  Show.  158,  173.  1  Vent.  291.  3  Mod.  283.  But  if  upon 
the  probate  of  the  will  they  alledge  ou  the  other  side,  that  the  will  was  revoked,  and 
they  would  prove  the  revocation  by  one  witness,  according  to  the  resolution  in 
Yelverton  in  the  case  of  Broimi  v.  Wentworth,  fol.  92,  93,  they  might  be  prohibited 
from  granting  the  probate ;  but  that  resolution,  which  was  only  of  three  Judges 
against  two,  and  seems  against  the  opinion  of  Rolle,  2  Abr.  299,  seems  to  intrench 
upon  their  jurisdiction;  for  if  they  cannot  judge  by  their  law,  whether  the  will  is 
revoked  or  not,  they  cannot  judge  whether  there  is  a  will  or  no  will ;  indeed  the 
Judges  there  say,  that  the  revocation  is  a  temporal  matter,  and  therefore  it  is  to  be 
proved  according  to  their  law,  by  one  witness  ;  but  then  they  will  not  be  suffered  to 
determine  touching  the  validity  of  a  will  of  personal  estate,  which  every  body  allows 
to  be  of  ecclesiastical  cognizance.  But  if  the  Spiritual  Court  do  admit  a  will,  and  yet 
will  not  give  the  probate  out  to  an  executor,  because  he  cannot  give  security  for  a  just 
administration,  it  seems  that  a  mandamus  will  lie.  And  this  was  resolved  in  the  case 
of  The  King  v.  Sir  Richard  Raines,  Mich.  10  W.  3,  in  B.  R.  For  though  they  are  to 
determine,  whether  there  be  a  will  or  no  will,  yet  if  there  be  a  will,  the  executor  has 
a  temporal  right,  and  they  cannot  put  any  terms  upon  him  but  what  are  mentioned 
in  the  will ;  and  therefore  if  they  will  not  grant  the  probate,  where  they  admit  there 
is  an  executor,  the  Court  will  grant  a  mandamus. 

4.  If  a  man  give  lands  to  be  sold  for  the  payment  of  debts,  and  disposes  of  the 
money  to  several  persons,  that  cannot  be  sued  for  in  an  Ecclesiastical  Court,  but  only 
in  a  Court  of  Equity,  because  that  is  not  a  legacy  merely  of  goods  and  chattels,  but 
it  arises  originally  out  of  lands  and  tenements,  and  they  have  a  testamentary 
jurisdiction  touching  chattels  only.     Hob.  365,  case  345.     2  Rol.  Ab.  285. 

[673]  5.  The  Courts  of  Equity  can  hold  plea  concerning  a  legacy,  and  likewise 
concerning  the  devise  of  the  residuum,  which  is  but  a  legacy.  They  may  in  notorious 
cases  declare  a  legatee,  that  has  obtained  a  legacy  by  fraud,  to  be  a  trustee  for 
another :  as  if  the  drawer  of  a  will  should  insert  his  own  name  instead  of  the  name 
of  a  legatee,  no  doubt  he  would  be  a  trustee  for  the  real  legatee.  As  to  the  devise 
of  the  residuum,  nothing  can  be  more  clear :  for  since  the  case  of  Foster  v.  Monk, 
wherever  an  executor  had  a  specifick  legacy,  he  was  looked  upon  as  a  trustee  for  the 
relations  in  a  course  of  distribution  :  and  no  body  ever  attacked  these  resolutions 
upon  this  head  of  argument,  that  they  were  contrary  to  the  ecclesiastical  jurisdiction. 
But  in  all  such  cases  a  Court  of  Equity  must  consider  what  is  the  real  will  of  the 
testator,  and  they  cannot  declare  a  trust  according  to  their  own  fancy,  nor  according 
to  what  the  testator  should  have  willed,  for  then  they  make  the  will,  and  not  the 
testator.  But  they  may,  to  answer  the  real  intention  of  the  testator,  declare  a  trust 
upon  such  will,  though  it  be  not  contained  in  the  will  itself ;  which  is  in  these  three 
cases.  1.  In  that  of  fraud  upon  a  legatary  before  mentioned  (2).  2.  Where  the 
words  imply  a  trust  for  the  relations,  as  in  the  case  of  a  specifick  devise  to  executors, 
and  no  disposition  of  the  residuum  (3).  3.  In  the  case  of  the  legatee  promising  the 
testator  to  stand  as  a  trustee  for  another  (4).  And  no  body  has  thought,  that 
declaring  a  trust  in  any  of  those  cases  is  an  infringement  of  the  ecclesiastical 
jurisdiction  (-S). 
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The  Court  being  thus  of  opinion,  that  they  had  a  power  to  relieve  against  the 
devise  of  the  residuum,  they  directed  proper  issues  to  try  the  matters  of  fraud  and 
surprize  insisted  on  by  the  plaintiffs,  against  which  decree  the  defendant  brought  an 
appeal,  [674]  but  before  any  thing  further  was  done  upon  it,  the  plaintiff  and  defendant 
agreed  to  divide  the  residuum  between  them. 

(1)  Vide  the  cases  cited  po.st,  note  (5)  673.  Cleivs  v.  Bathurst,  post,  961,  and  the 
cases  there  cited. 

(2)  Lord  Hunsdan's  case,  Hob.  139.  Case  put  per  Cane,  in  Goss  v.  Tracy,  1  P. 
Wms.  288.     2  Vern.  700. 

(3)  Vide  Vatchel's  case,  Prec.  in  Chanc.  169.  Rushdell  v.  Carnesse,  ante,  568,  and 
the  cases  there  referred  to. 

(4)  Devenish  v.  Raines,  Prec.  in  Chanc.  3.  Chamberlain's  case,  cited  ib.  4.  In 
Harris  v.  Horwell,  Gilb.  Eq.  Rep.  11. 

(5)  A  Court  of  Equity  cannot  set  aside  a  will  relating  to  lands  for  fraud  in  obtain- 
ing it,  but  there  must  be  a  trial  at  common  law.  James  v.  Ch'aves,  2  P.  Will.  270. 
Bennet  v.  Fade,  2  Atk.  324.  JFebb  v.  Claverden,  ib.  424.  Anon.  3  Atk.  17.  Bransby 
V.  Kerrich,  3  Bro.  Par.  Ca.  358.  1  Eq.  Abr.  406,  c.  4.  2  Eq.  Abr.  421,  c.  4.  Fenwick 
V.  James,  cited  2  Vez.  183.  But  in  JFelby  v.  Thornagh,  Prec.  in  Chanc.  123.  Herbert 
V.  Lowndes,  1  Chan.  Rep.  22.  Maundy  v.  Maundy,  ibid.  123,  and  per  Cowper  C.  in 
Goss  V.  Tracy,  1  P.  Wms.  287,  288.  Et  per  King  C.  in  Farrington  v.  Knighiley,  ib. 
548,  contra.  With  respect  to  wills  of  personal  estate  the  Ecclesiastical  Courts  have 
been  held  to  possess  an  exclusive  jurisdiction  upon  this  point.  Archer  v.  Mosse, 
2  Vern.  8.  Nelson  v.  Oldfield,  ib.  76.  Twaites  v.  Smith,  1  P.  Wms.  11.  Plume  v. 
Beale,  ib.  388.  Stephenson  v.  Gardner,  2  P.  Wms.  286.  Kerrich  v.  Bransby,  supra. 
Bennet  v.  Fade,  cited  supra.  Bouchier  v.  Taylor,  7  Bro.  Par.  Ca.  414.  Barnesley  v. 
Powel,  1  Vez.  287.  In  this  last  case  Lord  Hardwicke  relieved  against  a  probate 
obtained  by  fraud,  set  aside  the  deed  of  proxy  to  consent  entered  into  by  the  heir  at 
law,  upon  which  it  was  obtained  in  the  Spiritual  Court,  and  decreed  the  guilty  parties 
to  consent  to  a  repeal  of  the  probate. — See  more  as  to  the  jurisdiction  of  Courts  of 
Equity  in  Parliamentary  matters.     Sheffield  v.  Dutchess  of  Buckinghamshire,  1  Atk.  628. 

Jefferies  vers.  Austin. 

In  Middlesex,  coram  Eyre,  C.  J.  de  C.  B. 

Consideration  of  a  promissory  note  inquired  into. 

In  an  action  upon  the  case  upon  a  promissory  note  brought  by  the  person  to 
whom  it  was  payable,  the  Chief  Justice  let  the  defendant  in,  to  shew  that  it  was 
delivered  in  the  nature  of  an  escrow,  viz.  as  a  reward,  in  case  he  procured  the  defendant 
to  be  restored  to  an  office  ;  which  it  being  proved  he  did  not  effect,  there  was  a 
verdict  for  the  defendant  (1). 

(1)  So  if  the  consideration  be  illegal.     Guichard  v.  Roberts,  1  Black.  Hep.  445. 

DoMiNUS  Eex  vers.  Major  de  Canterbury. 

[See  Robarts  v.  Maym  of  London,  1882,  46  L.  T.  629.] 

Where  an  officer  is  at  pleasure,  the  choice  of  another  is  a  determination. 

On  a  mandamus  to  restore  a  recorder,  they  returned  that  he  was  only  an  officer 
at  pleasure,  and  that  upon  due  summons  to  chuse  another,  they  did  chuse  another,  et 
perinde  the  former  was  removed. 

It  was  objected,  that  this  was  only  argumentative,  and  that  returns  to  writs  of 
mandamus  must  be  certain  to  every  intent.  Et  per  Cur',  that  is  good  general 
doctrine,  but  not  applicable  to  this  case.  They  needed  not  say  any  thing  of  his  being 
removed,  because  the  chusing  another  is  a  determination  of  their  will,  which  is 
enough  for  them  to  shew. 

Adjournatui'.    And  at  another  day  the  Solicitor  General  objected,  that  the  summons 
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was  only  to  elect  a  new  recorder :  and  many  a  man,  who  would  have  appeared,  had 
the  summons  been  to  remove,  might  absent  himself  when  it  was  only  to  chuse  a  new 
one.  Et  per  Cur',  we  must  presume  people  know  the  effect  and  consequence  of  their 
own  acts,  that  in  the  case  of  an  officer  at  pleasure  a  new  election  is  an  actual  amotion. 
1  Vent.  342(1). 

Then  it  was  objected,  that  the  letters  patents  are  only  said  to  be  granted  sub 
Magno  Sigillio  AngiiiB,  without  sigillat'.  Sed  per  Cur',  the  word  sub  imports  it;  the 
other  would  be  but  a  repetition.     The  return  was  allowed. 

( 1 )  Rex  V.  Guardianos  Eccleske  de  Thame,  ante,  115.  Hex  v.  Churchwardens  of  Taunton, 
Cowp.  413.     Et  vide  Rex\.  Pateman,  2  Term  Rep.  777. 

[675]    Wannel  vers.  Camerar'  Civit'  London. 

By-law  to  oblige  a  joiner  in  London  to  be  free  of  the  Joiners  Company,  good(l),  and 
if  it  enacts  that  he  shall  take  up  his  freedom  there  under  a  penalty,  a  mandamus 
will  lie  to  admit  him  to  prevent  a  forfeiture.     8  Mod.  267.     3  Burr.  1328,  S.  C. 

Mandamus  to  admit  George  Wannel  to  his  freedom  of  the  City  of  Loudon  :  setting 
forth  that  he  was  bound  apprentice  to  one  Samuel  Vanreyven  of  London,  merchant- 
taylor,  for  seven  years  :  that  he  had  served  out  his  time,  and  been  admitted  into  the 
Merchant-Taylor  Company,  and  in  due  form  presented  to  the  Chamberlain,  who 
refused  to  admit  him  to  his  freedom. 

The  Chamberlain  returns,  that  London  has  time  out  of  mind  been  a  corporation, 
and  consists  of  several  societies,  gilds  and  fraternities  of  freemen  of  the  city  ;  and 
that  no  person  could  ever  be  a  freeman  of  the  city,  till  he  was  a  member  of  one  of 
those  fraternities.  That  time  out  of  mind  there  has  been  a  company  called  the 
Joiners  Company.  Then  he  returns  a  power  to  make  by-laws,  and  that  19  October 
6  W.  &  M.  a  by-law  was  made,  reciting  that  several  persons  not  free  of  the  Joiners 
Company  had  exercised  the  trade  of  a  joiner  in  an  unskilful  and  fraudulent  manner, 
which  could  not  be  redressed  whilst  such  persons  were  not  under  the  orders  and 
regulations  of  the  company  ;  therefore  it  enacts  that  no  person  shall  use  that  trade, 
who  is  not  free  of  the  company,  under  the  penalty  of  101.  That  the  plaintiff  did 
exercise  the  trade  of  a  joiner,  and  that  at  the  time  of  his  being  presented  to  the 
Chamberlain  he  was  not  free  of  the  Joiners  Company,  and  therefore  he  does  not 
admit  him  to  the  freedom  of  the  city. 

Upon  this  return  the  question  was,  whether  this  by-law,  to  oblige  a  member  of 
one  company  to  be  admitted  in  another  company,  was  good  or  not.  And  to  prove  it 
naught,  the  case  of  Rohinsoii  v.  G-roscmrt,  5  Mod.  104,  was  relied  on,  where  a  by-law 
to  oblige  all  persons  using  musick  and  dancing,  to  be  free  of  the  Company  of 
Musicians,  was  held  void  ;  and  even  there  it  did  not  appear  that  the  person  was  free 
of  any  other  company,  as  it  does  in  this  case. 

On  the  other  hand  it  was  said,  that  this  was  a  very  reasonable  by-law  :  since  it 
tended  to  prevent  frauds  in  trade.  And  of  that  opinion  was  the  Court,  it  being 
properest  for  such  a  person  to  be  under  the  regulation  of  that  company  who  under- 
stand the  trade  best.  That  the  case  of  Robinson  v.  Gh-oscourt  was  adjudged  upon  the 
foot  of  a  dancing-master's  not  being  a  trader;  and  there  was  no  inconvenience  to  an 
honest  man,  in  being  free  of  this  company  rather  than  another. 

[676]  But  the  Chief  Justice  started  a  difficulty,  whether  the  plaintiff  having 
served  a  merchant-taylor,  could  oblige  the  Joiner's  Company  to  admit  him,  it  not 
being  so  stated  in  the  return ;  and  without  that  be  taken  for  granted,  the  by-law  will 
be  void.  To  which  it  was  answered  by  Fortescue  Justice,  that  the  imposing  the 
penalty  of  101.  for  not  taking  up  his  freedom,  is  the  strongest  implication  that  they 
are  bound  to  grant  it.     Per  Cur'  ulterius  concilium. 

It  was  argued  a  second  time  in  last  Trinity  term  by  Mr.  Reeve  and  the  Solicitor 
General,  much  to  the  effect  of  the  former  argument.  And  now  this  term  Raymond 
Chief  Justice  delivered  the  resolution  of  the  Court. 

We  are  all  of  opinion,  that  this  is  a  good  by-law,  being  made  in  regulation  of 
trade,  and  to  prevent  fraud  and  unskilfulness,  of  which  none  but  a  company  that 
exercise  the  same  trade  can  be  judges.     This  does  not  take  away  his  right  to  his 
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freedom,  but  only  his  election  of  what  company  he  shall  be  free ;  it  is  only  to  direct 
him  to  go  to  the  proper  company. 

As  to  the  objection,  that  is  does  not  appear  the  Joiners'  Company  are  bound  to 
admit  him ;  we  are  all  of  opinion,  that  it  being  said  he  shall  take  up  his  freedom  in 
that  company  under  the  penalty  of  101.  he  will  be  intitled  to  have  a  mandamus,  to 
prevent  a  forfeiture.     Per  Curiam,  the  return  must  be  allowed. 

(1)  Rex  V.  Sir  Thomas  Harrison,  3  Burr.  1322.  1  Black.  372,  S.  C.  S.  P.  deter- 
mined upon  the  authority  of  this  case.  As  to  where  a  by-law  shall  be  held  a  restraint, 
and  where  a  regulation  of  trade  :  and  how  far  it  is  good,  even  without  a  custom  to 
warrant  it,  and  how  far  it  will  bind  a  stranger  as  well  as  members  of  the  corporation. 
Vide  Freemantle  v.  The  Company  of  Silkthroivsters,  1  Lev.  229.  Cuddon  v.  Eastwick, 
1  Salk.  193.  Harrison,  Chamberlain  of  London  v.  Godman,  1  Burr.  12,  and  the  cases 
there  cited.  Green  v.  Mayor  of  Durham,  1  Burr.  127.  Rex  v.  Master  and  TFardens  of 
the  Company  of  Surgeons,  2  Burr.  892.  Fierce  v.  Bartrum,  Cowp.  270.  Butchers 
Company  v.  Morey,  1  H.  Black.  371. 
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[677]     Hilary  Term,  12  Georgii  Regis.    In  B.  R. 

Sir  Robert  Raymond,  Knt.,  Lord  Chief  Justice.  Sir  Littleton  Powys,  Knt.,  Sir  John 
Fortescue  Aland,  Knt.,  James  Reynolds,  Esq.,  Justices.  Sir  Philip  Yorke,  Knt, 
Attorney  General.     Sir  Clement  Wearg,  Knt.,  Solicitor  General. 

DoMiNUS  Rex  vers.  Williams  Major'  de  Helstone. 

Where  there  is  an  entry  of  administring  oaths,  there  must  be  a  recent  prosecution 

if  the  fact  be  false. 

The  defendant  was  elected  a  corporator  eight  years  ago,  and  an  entry  was  made 
in  the  corporation  books  of  his  taking  the  oath  of  office,  and  the  oaths  of  allegiance 
and  supremacy  :  it  was  now  moved  for  an  information  in  nature  of  a  quo  warranto 
upon  the  affidavit  of  the  town  clerk,  who  swore,  that  he  did  not  administer  the  oath 
of  allegiance,  though  he  made  the  entry  in  the  manner  it  appeared  to  be.  But  the 
Court  would  do  nothing  in  it,  after  so  long  an  acquiescence  ;  and  said  it  would  be  of 
dangerous  consequence,  to  allow  a  town  clerk  to  disqualify  members  by  his  own  oath, 
contrary  to  the  record  (1). 

(1)  Rex  V.  Mayor  and  Burgesses  of  Malmshury,  8  Mod.  55,  S.  P. 

[678]     DoMiNUS  Rex  vers.  Allington,  Recorder  of  Hertford. 

If  a  justice  convicts  without  summons,  there  shall  go  an  information.     L.  Raym.  1407. 
Ante,  630.     1  Sess.  Ca.  p.  353,  No.  281,  S.  C. 

There  being  affidavit  made,  that  no  summons  was  had  in  the  case  of  The  King  and 
K.  B.  XXII.— 25*  '" 
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Venahles,   the   Court  granted    an   information   against    the   justice    who   made    the 
conviction  (1). 

(1)  Vide  Rex  v.  Wykes,  And.  238,  S.  R.  for  signing  an  order  of  removal  without 
summoning  the  party.     Ante,  46. 

Case  of  the  Prison  of  the  King's  Bench. 

Rules  of  the  prison  inlarged  till  prison  repaired  (1). 

The  prison  being  in  a  ruinous  condition,  and  the  late  rains  having  broke  in,  there 
was  an  order  made  for  the  proprietors  to  attend  the  Court ;  and  upon  their  attendance 
the  Court  was  moved  to  enlarge  the  rules  of  the  prison,  so  as  to  take  in  the 
Marshalsea,  that  the  prisoners  might  be  removed  thither.  But  the  Court  would  do 
nothing  in  it,  till  there  was  an  undertaking  by  rule  of  Court  to  put  the  prison  in 
repair,  which  they  said  the  proprietors  were  obliged  to  do,  upon  pain  of  forfeiting 
their  right.  Whereupon  the  proprietors  submitted  to  a  rule,  and  the  rules  were 
enlarged  accordingly. 

(1)  Vide  two  rules  for  ascertaining  the  boundaries  of  the  King's  Bench  Prison, 
East,  30  Geo.  3.     3  Term  Rep.  583. 

Between  the  Parishes  of  Kinver  and  Stone  in  Com'  Stafford. 

Renting  a  coney  warren  is  a  settlement.     Salk.  536.     2  Sess.  Ca.  p.  114,  No.  109. 

Upon  a  special  order  of  sessions,  it  was  stated,  that  a  poor  person  rented  a  coney 
warren  and  a  cottage  upon  it  at  101.  per  ann.  which  the  justices  were  of  opinion  did 
not  gain  him  a  settlement  within  the  Statute  of  Car.  2.  Sed  per  Curiam,  a  mill  has 
been  held  to  be  a  tenement  within  that  statute,  and  why  not  this]  It  is  his  ability 
to  pay  101.  per  ann.  that  is  the  foundation  of  the  settlement,  and  whether  he  pays 
it  for  a  house  for  habitation,  or  for  a  warren  which  brings  him  in  a  profit,  is  not 
material :  the  order  of  sessions  must  be  quashed  (1). 

(1)  Rex  v.  Piddletrenthide,  3  Term  Rep.  772,  S.  P. 

Harrison  vers.  Winchcombe. 
Plea  double. 

Strange  moved  for  leave  to  plead  non  assumpsit,  and  non  assumpsit  infra  sex 
annos,  and  cited  Folkcs  v.  Smith  in  C.  B.  Mich.  12  Geo.  where  there  was  the  like  rule  ; 
and  in  the  principal  case  it  was  ordered  accordingly. 

Mich.  13  Geo.  Bristow  v.  Woodward  granted  again  on  my  motion.  Eodem  termino 
Toephen  v.  Elking  the  same  rule(l). 

(1)  De  Costa  v.  Carteret,  post,  889.  King  v.  Boswell,  Barnes  329,  aec.  Adm. 
Garnett  v.  Harrison,  ib.  348.  Stritkurst  v.  Graeme,  2  Black.  723.  But  fFIielpdale  v. 
Atkinson,  Fort.  377,  is  contra.  Fortescue  J.  dissentiente.  Et  vide  Baker  v.  Westbrook, 
post,  949. 

[679]    DoMiNUS  Rex  vers.  Buck. 

Indictment  lies  not  for  killing  a  hare.     1  Sess.  Ca.  p.  370,  No.  295. 

Strange  moved  to  quash  an  indictment  for  killing  a  hare,  this  not  being  a  matter 
indictable,  the  statute  of  5  Ann.  c.  14,  appointing  a  summary  proceeding  before 
justices  of  the  peace  ;  and  cited  Rex  v.  James,  Trin.  1  Geo.  where  an  indictment  for 
keeping  an  alehouse  was  quashed,  because  the  statute  3  Car.  1,  c.  3,  had  directed  a 
particular  remedy.     Et  per  Curiam,  the  indictment  must  be  quashed. 

Parker  vers.  Stanton. 
Practice  in  error.     L.  Kaym.  1414. 
To  the  scire  facias  quare  executio  non  upon  a  writ  of  error,  the  plaintiff  in  error 
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pleaded,  that  the  damages  recovered  were  levied  upon  a  fieri  facias.  And  Strange 
moved  to  set  aside  this  plea,  saying  it  was  never  the  intent  of  the  Court  to  give  the 
party  a  liberty  to  plead  to  it,  when  it  was  only  a  method  used  to  bring  in  the  party 
to  assign  his  errors  ;  and  that  if  this  was  to  be  once  allowed,  it  would  be  done  in  all 
cases,  and  be  an  effectual  method  to  get  one  term  extraordinary  upon  every  writ  of 
error,  by  obliging  the  party  to  go  to  trial  upon  an  issue  to  the  scire  facias,  whilst  the 
writ  of  error  stood  still  for  want  of  an  assignment  of  errors.  And  he  cited  Elmes  v. 
Martin  in  B.  R.  Hil.  10  Geo.  where  a  plea  of  payment  (which  is  the  same  in  reason 
with  the  present  case)  was  set  aside.  The  Chief  Justice  at  first  made  a  difficulty  of 
setting  aside  this  plea,  because  it  might  be  true,  and  then  why  should  the  party  be 
brought  in  to  shew  cause  why  there  should  not  be  execution,  when  it  has  been  had 
already.  But  the  other  Judges  made  no  difficulty  of  setting  it  aside,  on  account  of 
the  apparent  delay  that  it  would  introduce.  And  if  execution  has  been  had,  the 
defendant  may  go  on  with  his  writ  of  error  to  obtain  a  restitution.  So  after  great 
debate  the  plea  was  set  aside.  And  in  the  debate  of  this  case  it  was  said  by  the 
Court,  and  the  secondary,  that  if  issue  had  been  joined  on  this  plea,  and  it  had  been 
found  for  the  defendant  in  error,  he  might  have  taken  out  execution,  but  could  not 
non  pros,  the  writ  of  error,  till  after  a  rule  to  assign  errors  (1). 

After  this  errors  were  assigned  ;  and  when  the  cause  came  on  to  be  argued,  it 
appeared  to  be  an  action  of  trover  pro  duobus  instruraentis  ligneis,  Anglice  stands. 
And  it  was  objected  by  Fazakerley,  who  cited  Cro.  El.  817.  1  Lev.  48.  Sti.  327, 
that  there  was  a  proper  Latin  word  for  stands,  and  therefore  instrumentum  ligneum, 
which  would  serve  for  any  thing  made  of  wood,  was  too  general  :  but  the  Court  held 
it  well  enough,  and  the  judgment  was  affirmed. 

(1)  Ante,  390. 

[680]     Welsh  vers.  Craig. 

Debt  lies  not  upon  a  promissory  note.     8  Mod.  373,  S.  C. 

Debt  upon  two  promissory  notes  and  a  mutuatus.  And  on  demurrer  to  the 
declaration,  I  objected,  that  an  action  of  debt  would  not  lie  :  that  before  the  statute 
no  action  at  all  lay  upon  the  note,  as  a  note,  (Salk.  129)  nor  did  an  indebitatus 
assumpsit  lie  on  a  bill  of  exchange  (1).  And  the  only  remedy  given  upon  the  note  by 
the  statute,  is  the  same  that  was  before  on  an  inland  bill  of  exchange.  And  of  this 
opinion  was  the  Court,  and  pronounced  judgment  for  the  defendant  (2).  But  then  it 
was  observed  by  Serjeant  J.  Comyns  for  the  plaintiff,  that  there  was  one  good  count 
upon  the  mutuatus,  and  the  demurrer  was  to  the  whole.  Whereupon  judgment  was 
given  for  the  plaintiff,  which  I  believe  it  will  be  difficult  for  hira  to  enter,  so  as  to 
maintain  it. 

(1)  Hodges  v.  Steward,  Salk.  125,  ace.  Kessebower  v.  Tims,  B.  E.  E.  22  G.  3, 
■contra. 

(2)  Quaere  et  vide  Bayley  on  Bills  46,  and  the  note. 

GoswiLL  vers.  Dunkley. 
In  account  a  discharge  to  a  common  intent  is  sufficient. 

In  account  for  a  watch  and  sword  delivered  to  the  defendant,  ad  mercandizandum, 
be  pleaded  that  he  carried  them  to  Porto  Bello,  and  in  order  to  keep  them  safe,  till 
he  had  a  convenient  opportunity  to  sell  them,  he  put  them  into  the  warehouse  of  the 
South-Sea  Company,  and  that  the  warehouse  was  broke  open  by  enemies,  and  the 
watch  taken  away  and  lost,  and  that  the  sword  had  likewise  been  taken  away,  nisi  an 
Englishman  had  put  it  on  and  claimed  it  as  his,  and  that  the  defendant  was  forced  to 
come  away  before  he  met  with  the  Englishman  to  get  it  again.     And  on  demurrer, 

It  was  objected  by  Serjeant  Whitaker,  that  this  was  no  good  discharge  ;  and  he 
cited  1  Roll.  Abr.  124,  125.  Yelv.  202.  1  Bulst.  101,  for  these  goods  were  delivered 
to  the  defendant  under  a  special  and  particular  trust ;  and  that  he  could  not  defend 
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himself  against  the  plaintiffs  demand,  by  shewing  that  he  had  lodged  them  in  a  ware- 
house, which  was  a  committing  them  to  the  care  of  a  third  person,  in  which  case  he 
will  be  answerable  for  the  loss. 

Keeve  contra.  Though  this  is  a  personal  trust,  yet  he  is  not  bound  to  keep  them 
always  about  him.  If  he  was  robbed  of  them  himself,  it  is  a  discharge.  1  Vent.  122. 
2  Lev.  5.  5  E.  4,  4.  9  E.  4,  40.  Et  per  Curiam,  this  is  prima  facie  a  good 
account :  if  the  warehouse  was  not  a  place  of  safe  custody,  that  should  have  been 
replied  :  a  robbery  there  is  the  same  as  if  from  his  own  person,  for  a  bailiff  ad 
mercandizandura  is  not  obliged  to  keep  the  goods  always  about  him.  At  another  day 
Serjeant  Hawkins  pro  quer'  endeavoured  to  maintain  the  action,  but  [681]  the  Court 
stood  to  their  former  opinion,  and  gave  judgment  pro  defendente. 

Short  vers.  King. 

Motion  to  stay  proceedings  in  ejectment  till  payment  of  costs  of  a  former,  refused,  as 
the  second  action  was  not  vexatious  (1).  Granted  until  notice  where  plaintiff's 
lessor  to  be  found  (2).     2  Barnard.  K.  B.  224,  S.  C.  but  not  S.  P.     Ante,  548. 

The  plaintiff  declared  in  ejectment  on  one  demise,  to  which  there  was  not  guilty 
pleaded  ;  but  afterwards  finding  it  necessary  to  add  the  demise  of  the  trustees,  he 
delivered  a  new  ejectment  on  the  double  demise.  Whereupon  I  moved  to  stay  the 
proceedings  on  this  last,  till  payment  of  the  costs,  and  for  notice  where  the  lessors 
were  to  be  found  ;  and  grounded  my  motion  for  the  first  part  on  Lord  Coningsby's  case, 
and  for  the  latter  on  the  common  case  of  a  qui  tarn  (3),  because  here  the  lessor  was  to 
enter  into  a  rule  for  costs.  The  Court  granted  the  last  part,  but  as  to  the  costs  they 
said  it  was  never  done,  but  where  it  appeared  the  party  was  vexatious,  or  had  run  the 
defendant  to  a  great  expence,  which  was  Lord  Coningsby's  case,  who  came  for  a  trial  at 
Bar  on  his  new  ejectment,  after  the  former  cause  was  ready  for  the  Bar,  which  was  a 
matter  of  mere  favour,  in  which  they  might  make  their  own  terms. 

(1)  Vide  Hullock  on  Costs  446,  et  seq. 

(2)  Fat  qui  tarn  v.  Green,  post,  697. 

(3)  Gynn  v.  Kerby,  ante,  402,  ace.     Braceby  v.  Dalton,  contra,  post,  704. 

Dobs  vers.  Edmonds. 

Necnon  de  eo  quod  after  a  quod  cum  is  a  positive  charge.     L.  Raym.  1413. 

The  plaintiff  declared  in  trespass  with  a  quod  cum,  and  then  went  on  to  another 
trespass,  which  was  introduced  with  a  necnon  de  eo  quod,  &c.  The  verdict  was  pro 
quer'  as  to  the  last  part,  and  pro  def  as  to  the  trespass  under  the  quod  cum.  And  it 
was  moved  in  arrest  of  judgment,  that  the  whole  was  but  recital.  Sed  per  Curiam, 
we  must  not  extend  that  exception,  which  has  gone  far  enough  already  :  the  latter 
part  is  by  way  of  positive  charge,  and  the  finding  of  the  jury  has  cured  it  as  to  the 
first.     The  plaintiff  must  have  judgment. 

White  versus  Cleaver. 

Where  a  plea  is  general  quod  indempnem  conservavit,  it  must  be  shewn  for  cause  that 
it  does  not  say  how.     But  it  is  good  on  general  demurrer. 

Debt  upon  a  bond  conditioned  to  indemnify  the  plaintiff.  The  defendant  upon 
oyer  pleaded  generally,  quod  indempnem  conservavit,  without  shewing  how.  And 
on  a  general  demurrer  it  was  agreed  the  plea  was  ill  before  the  Act  for  Amendment  of 
the  Law,  for  that  no  issue  could  be  joined  upon  it.  2  Cro.  16.0.  Hob.  296.  2  Co.  4. 
2  Cro.  363,  503,  634.  But  then  it  was  objected,  that  this  should  have  been  shewn 
for  cause  of  demurrer.  And  of  that  opiin'on  was  the  Court,  for  the  substance  is  the 
saving  harmless,  and  how  that  was  done,  i.s  but  matter  of  form  ;  so  the  plaintiff  prayed 
leave  to  discontinue  upon  [682]  payment  of  costs,  which  was  granted  accordingly. 
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PORTMAN  vers.  Came. 

Where  executor  must  declare  as  executor,  he  shall  pay  no  costs.     L.  Raym.  1413, 
cited  in  Andrews  .3.57.     Post,  1106. 

The  plaintiff  brought  an  action  of  debt  upon  a  bond  as  executor,  and  upon  oyer  it 
appeared  to  be  conditioned,  "  that  the  defendant  should  not  hunt  in  any  of  the  lands 
of  the  testator,"  and  in  the  replication,  a  breach  was  assigned  by  a  hunting  in  the  time 
of  the  executor ;  and  a  verdict  for  the  defendant. 

And  now  Serjeant  Chappie  moved  for  costs,  because  the  hunting,  which  was  the 
cause  of  action,  arose  in  the  time  of  the  executor,  and  was  matter  within  his  knowledge. 
6  Mod.  91,  181.  1  Vent.  92.  Sed  per  Curiam,  the  cases  are  only  where  he  needed 
not  declare  as  executor ;  and  so  was  Bailer  v.  Delander,  Trin.  1  Geo.  in  B.  R.  But 
here  the  bond  was  the  cause  of  action,  and  he  was  obliged  to  declare  as  executor ;  and 
therefore  they  denied  costs. 

Lady  Cas.s  versus  Title. 
Verdict  incertain. 

Error  of  a  judgment  in  C.  B.  in  ejectment  on  four  demises  of  a  diflferent  com- 
mencement and  continuance  :  verdict  for  the  plaintiff  against  two  defendants  only 
as  to  one  third  part  of  28  acres  of  meadow ;  and  as  to  the  rest  of  the  premisses,  and 
all  the  other  defendants,  not  guilty  :  upon  which  there  is  judgment,  that  the  plaintiff 
should  recover  terminum  suum  pried'  de  et  in  prfed'  una  tertia  parte  prsed'  28  acrarum 
prati  against  the  two  defendants  who  are  found  guilty,  and  that  the  acquitted  defendants 
shall  recover  71.  costs. 

Upon  this  judgment  the  two  defendants,  who  were  found  guilty  as  to  part,  bring 
a  writ  of  error,  and  assign  the  general  errors.  And  Strange  pro  quer'  in  errore 
objected,  that  the  verdict  and  judgment  are  uncertain. 

1.  For  that  the  plaintiff  declares  on  four  seveial  demises  of  a  different  commence- 
ment and  continuance,  and  yet  the  judgment  is  only  to  recover  terminum  suum  pri^d' 
in  the  singular  number,  without  determining  which  of  the  terms  he  shall  recover. 
Hil.  4  Geo.  B.  R.  Hodson  v.  Backhouse :  the  writ  of  error  was  de  quadam  trans,  et 
ejection'  firrafe  instead  of  firmarum,  there  being  two  demises  :  and  quashed. 

2.  It  is  impossible  for  the  sheriff  upon  this  judgment  to  know  [683]  vvhat  he  is  to 
deliver  possession  of,  for  there  are  four  demises  of  four  different  28  acres  of  meadow, 
and  whether  the  plaintiff  is  to  have  those  which  A.  demised,  or  those  which  B.  or  C. 
or  D.  demised,  is  uncertain  ;  it  should  have  been  to  recover  the  28  acres  of  meadow 
which  the  first,  or  second,  or  third,  or  fourth  lessor  demised.  1  Book  of  Judgments 
74.  2  Ditto  119.  2  Roll.  Abr.  694.  1  Roll.  Abr.  779.  By  this  verdict  no  body  can 
say  which  of  the  lessors  title  is  established,  nor  can  either  of  them  bring  an  action 
upon  it  for  the  mesne  profits. 

Whitaker  Serjeant  contra  did  not  offer  to  answer  the  objections,  but  said  they 
would  try  below  and  get  it  set  right :  at  present  he  took  an  exception  to  the  writ  of 
error,  that  it  was  only  to  remove  a  record  of  an  ejectment  between  the  plaintiff  and 
the  two  defendants  who  are  found  guilty ;  whereas  it  appears  by  the  record,  that 
there  were  eleven  other  defendants  to  the  suit :  and  though  the  writ  can  be 
brought  only  by  these  two  ad  grave  damnum  of  themselves,  yet  the  suit  must  be 
described  as  it  really  was.  Et  per  Curiam,  so  it  should,  and  the  case  of  Cook  and  the 
Dutchess  of  Hamilton  (a)  was  cited  (1).  Then  Strange  insisted,  that  it  was  amendable 
by  iifi  late  Act  (2) ;  and  of  that  opinion  was  the  Court,  so  the  writ  of  error  was 
amended.  And  as  to  the  objections  to  the  judgment,  it  was  adjourned,  to  give  the 
defendant  in  error  an  opportunity  to  set  it  right  if  he  could. 

(a)  Co.  Ca.  of  Prac.  10. 

(1)  Brewer  v.  Turner,  ante,  232,  and  the  cases  there  cited. 

(2)  5  Geo.  1,  c.  13.     Atkins  v.  Paine,  2  Ld.  Raym.  1532,  contra. 
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Dent  vers.  Lingood. 

How  the  entry  shall  be  where  a  release  of  errors  is  found. 

The  defendant  in  error  pleaded  a  release  of  errors,  which  was  found  for  him  ;  and 
the  Court  ordered  the  entry  to  be,  that  the  plaiiitifT  should  be  barred  of  his  writ  of 
error,  not  quod  affirmetur  (1). 

(1)  Cunningham  v.  Houston,  ante,  127,  S.  P.  Vide  also  Davenant  v.  Raftor,  2  Ld. 
Eaym.  1046. 

Between  the  Parishes  of  Westham  and  Chiddingstone. 

Woman's  settlement  before  marriage  remains,  if  husband  has  no  settlement.  Fol.  288. 
2  Bott  97,  pi.  133,  S.  C.  Mich.  1  Geo.  int.  Paroch.  Diinksivell  and  Upotery,  1  Sess. 
Cas.  80,  S.  C.  held  so  likewise.     Sess.  Cas.  104,  S.  P. 

It  was  stated,  that  a  single  woman  settled  at  C.  was  married  to  a  man  who  is 
since  dead,  but  his  settlement  did  not  appear :  et  per  Curiam,  her  settlement  before 
marriage  stands  (1). 

(1)  Reg.  V.  Wilsborough  Gi-een,  Fol.  249.  Shadwell  v.  St.  John's  Wapping,  Andr.  307. 
RexY.  Nortm,  Burr.  S.  C.  122.     Rex  v.  St.  Botolph  Bishopsgate,  ib.  367,  S.  P. 

[684]    Hughes  vers.  Alvarez. 

Writ  of  inquiry  amended.     2  L.  Eaym.  1409.     Cited  by  Andrews  78. 

In  an  action  upon  the  case  upon  two  promises,  there  was  judgment  for  the  plaintiff 
as  to  the  first  promise,  and  as  to  the  second  a  nolle  pros.  A  writ  of  inquiry  is  taken 
out  to  inquire  what  damages  the  plaintiff  had  sustained  occasione  praimissorum,  and 
upon  the  return  of  this  it  was  moved  to  amend  the  writ,  and  make  it  occasione  non 
performationis  prted'  prima3  promissionis  :  and  upon  the  authority  of  Baker  v.  Cambell, 
Pas.  4  Ann.  in  B.  E.  the  writ  was  amended  in  this  case,  the  record  of  the  judgment 
by  default  being  a  warrant  to  amend  by. 

Haywys  vers.  Savage. 

Upon  a  special  capias  by  original  the  defendant  shall  not  be  obliged  to  plead  sooner 
than  upon  a  common  latitat.     Tid.  Prac.  K.  B.  243. 

A  special  capias  by  original  was  taken  out  returnable  crastino  Animarum,  and  for 
want  of  a  plea  to  enter  before  the  essoin  day  of  Hilary  term  judgment  was  signed 
the  19th  of  January,  which  was  now  moved  to  be  set  aside.  And  it  was  agreed,  that 
if  this  had  been  by  bill,  the  defendant  would  not  have  been  obliged  to  plead  till 
within  Hilary  term.  But  I  insisted,  that  it  being  a  special  capias,  wherein  the  whole 
case  was  set  out  at  large,  it  made  it  more  reasonable,  than  where  there  is  only  a 
common  capias  de  placito  transgressionis.  And  it  has  been  always  taken  to  be  for 
the  expedition  of  the  plaintiff,  to  sue  out  these  special  writs  :  whereas  if  this  judgment 
be  set  aside,  it  will  be  putting  them  upon  the  same  foot  with  a  common  latitat.  The 
fact  and  practice  was  certainly  on  my  side,  but  the  Court,  out  of  a  disinclination  to 
favour  proceedings  by  original,  would  not  allow  there  was  any  difference,  but  set 
aside  the  judgment :  so  that  now  there  is  no  advantage  in  taking  out  a  special  capias, 
and  therefore  I  suppose  it  will  be  discontinued. 

Helbut  vers.  Held. 

No  error  to  be  assigned  contrary  to  the  record.  L.  Eaym.  1414.  Where  a  fact 
properly  assignable  for  error  is  assigned  in  nullo  est  erratum  is  a  confession  of  the 
fact  (1).     But  where  it  is  not  so,  it  is  a  demurrer  in  law  (2). 

Error  of  a  judgment  in  C.  B.  after  verdict  for  the  plaintiff.     And  it  was  assigned 
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for  error,  that  Edward  Richier,  who  was  sworn  as  a  juror  returned  upon  the  principal 
pannel,  was  never  returned  by  the  sheriff;  and  also  that  there  was  diminution  in 
the  record,  for  want  of  the  venire  facias  and  habeas  corpora.  And  to  this  in  nullo  est 
erratum  was  pleaded. 

[685]  Parker  pro  quer'  in  errore  objected,  that  in  nullo  est  erratum  was  a  confession 
of  the  errors  assigned,  and  then  no  doubt  but  that  in  point  of  law  the  swearing  a 
person  upon  the  jury,  who  was  never  returned  by  the  sherift',  will  make  such  an  error 
in  the  proceedings,  as  will  overthrow  the  judgment.     5  Co.  42. 

Strange  contra.  I  admit  that  where  a  matter  of  fact  properly  assignable  is  assigned 
for  error,  in  nullo  est  erratum  will  be  a  confession  ;  but  where  the  matter  alleged  is 
not  by  law  assignable,  there  in  nullo  est  erratum  is  a  demurrer  in  law  ;  it  is  insisting 
the  party  has  no  right  to  assign  such  a  matter  for  error,  and  that  therefore  the  defen- 
dant ought  not  to  be  drawn  into  an  inquiry  about  the  truth  of  it.  And  I  take  it  the 
error  here  alleged  is  not  assignable,  as  being  contrary  to  the  record  :  for  after  the 
joinder  in  issue,  the  record  goes  on  to  the  award  of  a  venire  facias  returnable  at  such 
a  day,  ad  quem  diem  says  the  record,  jurata  inter  partes  pra;d'  ponitur  in  respectu 
till  the  next  term.  Nisi  Prius  the  Chief  Justice  comes  to  Guildhall :  at  which  time  he 
comes,  et  juratores  unde  infra  fit  mentio  exacti  unus  eorum,  (that  is,  one  of  those 
returned  by  the  sheriff)  viz.  Edwardus  Richier  ven'  et  in  juratam  illam  juratus 
existit :  so  that  the  record  expressly  says,  that  the  Edward  Richier  who  was  sworn, 
was  one  of  them  that  was  returned  by  the  sheriff;  and  therefore  the  error  assigned 
is  contrary  to  the  record  :  and  that  such  an  error  is  not  assignable,  I  rely  on 
1  Roll.  Abr.  758,  pi.  8.  If  A.  B.  is  sworn  upon  the  principal  pannel,  and  another  of 
the  same  name  is  sworn  upon  the  tales;  it  shall  not  be  assigned  for  error,  that  the 
A.  B.  first  sworn  and  A.  B.  the  tales  man  were  one  and  the  same  person,  so  as  to 
make  it  a  trial  by  eleven  jurors  only  ;  for  that  this  (says  the  book)  is  contrary  to  the 
record,  which  says  that  they  who  were  sworn  upon  the  tales  were  alii  de  circum- 
stantibus :  he  could  not  be  idem  consistently  with  the  record,  which  says  that  he  was 
alius  :  and  therefore  such  an  averment,  contrary  to  the  record,  is  not  to  be  admitted. 

As  to  the  diminution  alleged,  I  shall  make  no  difficulty  after  a  verdict,  of  admitting 
even  that  there  are  no  such  writs  at  all. 

Et  per  Curiam,  the  case  in  RoUe  is  exactly  in  point,  and  according  to  the  reason 
of  the  law  in  other  cases  :  therefore  the  judgment  must  be  affirmed. 

(1)  Vide  Hopkins  v.  Wigglesvxrrth,  2  Lev.  38.     Yelv.  57. 

(2)  Hudson  v.  Banks,  Cro.  Jac.  28,  S.  P.  Haydon  v.  Minn,  Cro.  Jac.  521.  2  Roll. 
Kep.  53.     Jenk.  332,  S.  C.     Yelv.  58.     Cole  v.  Green,  I  Lev.  311. 

[686]    DoMiNUS  Rex  vers.  Popplkwell. 

[See  Bradlaugh  v.  R.,  1878,  3  Q.  B.  D.  628.] 

In  conviction  for  swearing  the  oaths  must  be  set  out.     1  Sess.  Cas.  p.  356, 

No.  283,  S.  C. 

Conviction  for  profane  cursing  and  swearing  was  quashed,  for  want  of  the  particular 
oaths  and  curses  being  set  out  (1). 

(1)  Rex  v.  Sparling,  ante,  497,  S.  P. 

Anonymous. 

Mandamus  to  churchwardens  to  call  a  vestry  to  elect  churchwardens  refused. 

Strange  moved  for  a  mandamus  to  be  directed  to  the  church-wardens  of  St.  Botolph 
Bishopsgate,  commanding  them  to  call  a  vestry  in  Easter  week,  for  the  election  of 
churchwardens  :  but  the  Court  refused  it,  saying  there  was  no  instance  of  such  a 
mandamus,  and  they  could  not  take  notice  who  had  a  right  to  call  the  vestry,  and 
consequently  did  not  know  to  whom  it  should  be  directed  (1). 

(1)  Mandamus  to  churchwardens  to  make  a  rate  for  repairs  of  a  parish  church 
denied.     Rex  v.  Churchwardens  of  St.  Peters  Thetford,  5  Term  Rep.  364. 
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DoMiNUS  Rex  vers.  Betts  et  All'. 

Amendment  on  the  Crown  side. 

To  a  scire  facias  on  the  Crown  side  upon  a  recognizance  for  keeping  the  peace, 
the  defendant  as  to  the  breach  assigned  pleaded  not  guilty,  but  concluded  with  an 
averment,  instead  of  concluding  to  the  country  :  and  after  a  demurrer,  I  moved  to 
amend  the  plea :  and  the  Court  gave  leave  to  amend  it  accordingly. 

DoMiNUS  Rex  vers.  Pappineau. 

[See  Wednesbury  Corporation  v.  Lodge  Holes  Colliery  Company  [1907],  1  K.  B.  87  ; 

[1908],  A.  C.  323.]     • 

2  Sess.  Ca.  p.  34,  No.  39,  S.  C.  Indictment  for  a  nusance,  laying  it  to  be  committed 
near  the  highway,  and  also  near  several  dwelling  houses,  &c.  is  sufficient  (1).  Where 
a  nusance  is  temporary,  as  the  steeping  stinking  hides,  &c.  there  need  not  be  judg- 
ment that  it  be  abated  (2). 

This  was  a  writ  of  error  directed  to  the  justices  of  the  peace  of  the  county  of 
Surrey,  to  remove  a  conviction  for  a  nusance  upon  an  indictment  setting  forth  that 
the  defendant  such  a  day,  super  quendam  rivum  sive  aquee  cursum  ibidem  vocat' 
Wandle  prope  adjacen'  et  contigue  adjungen'  communi  altas  vise  Regite  ibidem  vocat' 
Tooting-Lane,  necnon  prope  separales  domus  mansionales  diversorum  ligeorum  et 
subdit'  dicti  Domini  Regis,  erexit  et  a3dificavit  quandam  molam  depsere  coria  (Anglice 
to  dress  hides)  et  macerare  cutes  ovium  in  aqua  (Anglice  to  steep  sheep  skins  in  water) 
et  quod  prasd'  (def)  apud  molam  prajd'  depsuit  et  maceravit  triginta  cutes  ovium  magnum 
foetorem  et  insalubrem  odorem  emittentes,  et  easdem  cutes  in  quodam  loco  ibidem 
prope  communem  altara  viam  Regiam  prsd'  posuit  et  loeavit,  per  quod  aer  ibidem 
maxime  corrumpebatur  et  adhue  corruptus  et  infectus  existit  ad  commune  nocu- 
mentum,  &c. 

After  not  guilty  pleaded  a  trial  is  had,  and  the  defendant  found  guilty ;  upon 
which  the  judgment  of  the  Court  is  entered,  [687]  that  the  defendant  be  fined  1001. 
for  the  said  nusance,  et  capiatur  &c.  Upon  this  judgment  the  general  errors  are 
assigned,  and  the  coroner  and  attorney  pleads  in  nullo  est  erratum. 

Strange  pro  querente  in  errore  argued,  that  this  should  be  reversed.  And  his 
first  objection  was,  that  as  it  was  laid,  it  was  not  a  fact  indictable,  it  not  being  laid 
to  be  in  but  near  the  highway,  for  the  per  quod  aer  ibidem  must  refer  to  the  erection, 
which  is  laid  to  be  upon  a  rivulet  near  the  highway,  and  if  it  be  not  in  the  highway, 
an  indictment  will  not  lie.  Sed  per  Curiam,  surely  this  is  well  enough.  If  a  man 
erects  a  nusance  prope  adjungen'  to  the  highway,  per  quod  the  air  thereabouts  is 
corrupted  ;  it  must  in  its  nature  be  a  nusance  to  those  who  are  in  the  highway,  and 
therefore  the  indictment  is  well  enough. 

Then  I  went  on  to  another  objection,  (and  which  I  principally  relied  upon)  that 
the  judgment  was  erroneous  for  want  of  an  adjudication  that  the  nusance  be  abated. 
The  end  of  the  law  in  giving  an  indictment  for  a  publick  nusance  is,  to  have  the 
whole  removed  by  one  suit,  and  to  avoid  a  multiplicity  of  actions.  And  it  is  preferred 
before  an  action  upon  the  case,  because  in  that  each  party  can  only  recover  his  separate 
damages,  whereas  upon  an  indictment  there  may  be  an  end  of  the  thing  at  once.  By 
these  indictments  the  publick  inconvenience  is  to  be  removed,  which  can  be  no  other 
way  eflfected,  than  by  a  judgment  to  abate  the  nusance  ;  for  as  to  a  fine,  the  publick 
is  never  the  better  for  that,  and  a  man  in  many  cases  may  find  it  worth  his  while  to 
pay  a  fine,  and  continue  the  nusance,  in  which  case  the  publick  has  no  redress. 

In  the  case  of  The  Kimj  v.  JVakot,  which  was  an  attainder  for  high  treason,  the 
words  ipso  vivente  were  omitted,  and  that  was  held  a  sufficient  error  to  reverse  that 
attainder  ;  and  yet  that  is  not  in  so  material  a  part  as  this  ;  for  there  being  a  judgment 
that  he  should  suffer  death,  (which  is  extremutn  supplicium)  it  was  but  an  omission 
in  the  form  ;  but  the  Court  said  that  the  common  law  having  made  that  part  of  the 
judgment,  it  was  not  in  the  power  of  the  Court  to  omit  it :  in  this  case  the  principal 
judgment  that  the  law  has  appointed  is,  that  the  nusance  be  abated,  to  which  the 
Court  may  add  the  further  punishment  of  a  fine  ;  but  unless  they  give  judgment  to 
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abate  the  iiusance,  the  publick  is  no  better  for  this  prosecution,  but  there  must  be  a 
multiplicity  of  actions,  which  it  is  against  the  policy  of  our  law  to  admit,  where  it 
may  be  prevented.  The  interest  of  the  publick  is  so  great,  that  in  Salk.  458,  it  is 
held,  that  for  the  concern  of  the  publick  an  Act  of  General  Pardon  shall  take  away 
the  fine,  but  not  the  abatement.  And  an  indictment  for  a  nusance  is  not  good,  unless 
it  concludes  ad  commune  nocumentum  of  the  King's  subjects :  which  shews  that  the 
removing  the  common  nusance  is  the  chief  end  of  the  indictment. 

[688]  There  are  few  precedents  to  be  found  of  these  judgments  entered  at  large. 
Bro.  Nusance  39,  it  is  said  how  the  judgment  ought  to  be,  which  is  an  abatement  and 
a  fine;  and  in  the  Old  Book  of  Entries  144  b.  in  an  assize  of  nusance  for  diverting 
a  watercourse  the  entry  is,  quod  nocumentum  prted'  amoveatur  et  trenchea  praed' 
obstruatur. 

And  it  is  no  objection  to  say,  that  this  is  an  error  for  the  advantage  of  the 
defendant.  It  was  for  Walcot's  advantage  to  have  that  painful  circumstance  omitted, 
but  the  Court  would  not  take  that  into  consideration,  and  held  it  ill,  as  varying  from 
the  judgment  which  the  law  had  appointed.  If  upon  an  indictment  for  murder  the 
defendant  should  have  judgment  to  be  whipt ;  will  any  body  say  this  is  a  good 
judgment,  and  yet  surely  it  is  for  the  benefit  of  the  defendant. 

Fazakerley  contra.  Every  judgment  must  be  according  to  the  circumstances  of  the 
case.  This  is  not  a  permanent,  but  a  transitory  nusance,  in  dipping  of  skins,  and  I 
do  not  know  how  that  is  to  be  abated ;  we  may  trust  the  Court  in  setting  such  a  fine 
as  will  be  as  eflectual  as  an  abatement :  the  defendant  may  have  left  off  dipping  his 
skins,  and  that  is  all  the  abatement  the  thing  is  capable  of. 

Q.  J.  Regularly  the  judgment  ought  to  be,  to  abate  so  much  of  the  thing  as 
makes  it  a  nusance.  9  Co.  53.  Godb.  221.  Winch  3.  If  a  house  be  built  too 
high,  so  much  of  it  as  is  too  high  shall  only  be  pulled  down  (3).  The  cases  cited  by 
Mr.  Strange  were  of  a  permanent  nusance ;  but  here  erecting  the  mole  is  not  the 
nusance,  (for  it  might  be  lawful  to  do  that)  but  the  nusance  arises  from  the  use  he 
puts  it  to.  If  a  dye-house,  or  any  stinking  trade  were  indicted,  you  shall  not  pull 
down  the  house  where  the  trade  was  carried  on.  I  think  here  could  be  no  judgment 
to  abate  any  thing,  and  therefore  the  judgment  must  be  affirmed. 

To  which  Powys  J.  agreed.  Et  per  Fortescue  J.  the  question  is,  whether  in  the 
case  of  a  publick  nusance  it  is  not  necessary  to  give  two  judgments  in  all  cases.  I 
am  not  satisfied  this  is  not  a  permanent  nusance ;  the  erecting  is  the  cause  of  the 
nusance,  and  the  conclusion  of  the  indictment  ad  commune  nocumentum  goes  to  the 
whole,  as  well  the  erection  as  the  dipping.  I  remember  the  case  of  a  glass-house, 
where  the  judgment  was  to  abate  the  nusance,  not  that  the  house  should  be  pulled 
down,  but  only  to  prevent  his  using  it  again  as  such  ;  which  might  have  [689]  been 
done  in  this  case,  to  prevent  his  dipping  skins  again.  Co.  Ent.  92  b.  9  Co.  Batten's 
case :  it  appears  the  plaintiff  could  not  go  on  for  damages  after  the  defendant  had 
abated  the  nusance,  which  shews  an  abatement  to  be  the  most  necessary  part.  2  Roll. 
Abr.  84.  And  as  no  instance  is  given,  where  the  judgment  has  varied  in  pursuance 
of  the  distinction  now  set  up  between  permanent  and  transitory  nusances,  I  am  of 
opinion  that  this  judgment  is  erroneous,  and  ought  to  be  reversed. 

Reynolds  J.  I  think  the  judgment  is  right.  Every  judgment  should  be  adapted 
to  the  nature  of  the  case :  where  the  erection  is  the  nusance,  there  ought  to  be  a 
demolition  :  roasting  of  coffee  was  formerly  thought  a  nusance,  and  yet  no  body  ever 
imagined  the  house  in  which  it  was  roasted  should  be  pulled  down  :  and  what  other 
way  is  there  to  abate  such  a  nusance?  A  glass-house  is  a  nusance  in  its  own  nature  ; 
but  this  is  a  lawful  act,  provided  the  skins  which  are  dipt  are  not  stinking  skins.  I 
should  think  it  would  have  been  going  too  far,  if  they  had  adjudged  the  whole 
erection  to  be  abated  for  a  particular  abuse  of  it  in  dipping  some  stinking  skins. 

The  Judges  took  further  time  to  consider  of  it ;  and  in  Trinity  term  following  it 
was  mentioned  again,  and  all  standing  to  their  former  opinions,  it  was  adjourned. 

N.B.  It  was  put  in  the  paper  about  a  year  after,  and  no  body  appearing  for  the 
defendant,  the  judgment  was  affirmed. 

(1)  Bex  V.  White  and  Ward,  1  Burr.  333,  S.  P. 

(2)  Vide  Rex  v.  White,  1  Burr.  338.      (3)  Cooper  v.  MarsMl,  1  Burr.  259,  S.  P. 
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Hasket  vers.  Strong.    At  the  Eolls. 

Third  mortgagee  buying  in  the  first  should  be  prior  to  the  second  (1). 

Mr.  How  made  a  mortgage  for  500  years,  dated  9  June  1720,  to  Neal.  He  after- 
wards made  a  mortgage  in  fee  to  the  plaintiff:  and  Neal  assigned  to  the  defendant, 
who  afterwards  advancing  more  money  took  a  conveyance  of  the  inheritance,  with  an 
agreement  that  the  term  should  be  kept  on  foot  as  an  additional  security  :  the  term 
was  never  assigned  over  to  a  third  person.  And  on  the  question  touching  priority  it 
was  agreed,  that  if  the  term  had  been  regularly  kept  on  foot,  the  defendant  would 
have  been  in  the  common  case  of  a  third  mortgagee  taking  in  the  first  incumbrance 
to  protect  himself,  by  which  he  would  have  had  the  law  on  his  side ;  whereas  here 
the  term  was  merged  upon  the  grant  of  the  inheritance,  and  therefore  at  law  it  would 
be  with  the  plaintiff,  who  had  the  first  mortgage  in  fee.  To  which  it  was  answered, 
and  decreed  by  the  Court,  that  the  plaintifl's  conveyance  of  the  inheritance  interposing 
between  the  term  and  the  defendant's  grant,  the  grant  of  the  defendant  was  void  in 
law,  the  grantor  having  nothing  in  him  ;  [690]  and  then  the  term  could  not  be  merged 
in  a  void  grant  of  the  inheritance,  and  the  defendant  must  be  first  paid  his  whole 
money.     Strange  pro  defendente. 

(1)  Vide  Hagshmv  v.  Yates,  ante,  240,  and  the  note. 

SOUTHERTON   I'BrS.    WhITLOCK. 

At  Guildhall  coram  Eaymond  C.J. 

Infant  bound  by  promise  of  payment  at  full  age. 

It  was  held,  that  if  goods  which  are  not  necessaries,  are  delivered  to  an  infant,  ^j 
who  after  full  age  ratifies  the  contract  by  a  promise  to  pay,  he  is  bound  :  and  he  left  I 
it  to  the  jury  whether  there  was  any  confirmation  of  the  contract  at  full  age(l).  11 

(1)  Per  Holt  C.J.  in  HylUng  v.  Hastings,  1  Ld.  Raym.  389,  S.  P.  Borthmck  v. 
Caruihers,  1  Term  Rep.  648.     Cockshott  v.  Bennet,  2  Term  Rep.  766. 

Lambell  vers.  Pretty  John. 

Error  coram  vobis  lies  not  after  affirmance  in  Exchequer  Chamber. 
1  Roll.  Abr.  755,  pi.  16. 

Judgment  was  given  in  B.  R.  in  trespass,  and  on  error  in  the  Exchequer  Chamber 
the  judgment  was  affirmed.  The  defendant  then  brought  a  writ  of  error  coram  vobis 
in  B.  R.  which  Mr.  Parker  moved  to  quash,  and  cited  1  Vent.  207.  2  Lev.  38. 
3  Salk.  333.     3  Keb.  28,  29,  that  it  will  not  lie  after  an  affirmance. 

Belfield  Serjeant  insisted,  the  record  never  was  removed  from  B.  R.  and  that  debt 
would  still  lie  upon  it.  Sed  per  Curiam,  before  the  Statute  of  Eliz.  we  could  not 
examine  our  own  errors  in  fact  after  an  affirmance  in  Parliament :  and  the  Exchequer 
Chamber  is  now  in  the  same  degree  with  regard  to  us,  as  the  Parliament  was  before. 
The  writ  of  error  must  be  quashed. 

East-India  Company  vers.  Pullen. 

At  Guildhall  coram  Raymond  C.J. 

If  I  send  my  servant  with  the  goods,  the  carrier  is  not  liable  (1). 

Action  against  the  defendant  as  a  common  carrier,  on  an  undertaking  to  carry  for 
hire  on  the  river  Thames  from  the  ship  to  the  Company's  warehouses.  Upon  the 
evidence  it  appeared,  the  defendant  was  a  common  lighterman,  and  that  it  was  the 
usage  of  the  Company  on  the  unshipping  of  their  goods  to  clap  an  officer,  who  is  called 
a  guardian,  in  the  lighter,  who  as  soon  as  the  lading  is  taken  in  puts  the  Company's 
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lock  on  the  hatches,  and  goes  with  the  goods  to  see  them  safe  delivered  at  the  ware- 
house.    It  appeared  to  be  done  so  in  this  case,  and  part  of  the  goods  were  lost. 

[691]  The  Chief  Justice  was  of  opinion,  this  differed  from  the  common  case,  this 
not  being  any  trust  in  the  defendant,  and  the  goods  were  not  to  be  considered  as  ever 
having  been  in  his  possession,  but  in  the  possession  of  the  Company's  servant,  who 
had  hired  the  lighter  to  use  himself.  He  thought  therefore  the  action  was  not 
maintainable,  so  the  plaintiffs  were  nonsuited.     Strange  pro  quer. 

(1)  1  Com.  Dig.     Action  against  a  common  carrier  (C.  1),  299. 

Price  vers.  Brown. 

At  Guildhall  coram  Raymond  C.J. 

riea  of  payment  of  the  principal  and  all  interest,  supported  by  proof  of  payment 
of  less,  accepted  by  plaintiff  in  full.  No  new  trial  where  party  might  have  had 
evidence  on  first  trial  (1). 

Upon  payment  after  the  day  and  before  bringing  the  action,  it  was  pleaded  to  be 
a  payment  of  the  principal  and  all  interest  then  due  :  on  evidence  it  appeared  a  gross 
sum  was  paid,  which  upon  computation  did  not  amount  to  the  full  interest,  but  it  was 
sworn  that  the  plaintiff  accepted  it  in  full.  I  objected,  that  they  ought  to  prove  it  as 
they  had  pleaded  ;  but  the  Chief  Justice  thought  it  well  enough,  upon  which  there 
was  a  verdict.  And  the  next  term  I  moved  on  affidavits  of  the  falsity  of  the  defence, 
and  that  we  did  not  expect  any  defence,  and  therefore  were  not  ready  to  contradict 
the  single  witness  who  swore  to  the  payment  of  the  money.  But  the  Court  would 
grant  no  new  trial,  saying  it  would  be  of  dangerous  consequence,  to  suffer  people 
to  be  setting  up  new  evidence,  after  they  knew  what  was  sworn  before. 

(1)  Richards  v.  Syms,  1742.  Bull.  L.  N.  P.  326.  Walker  v.  Scott,  H.  23  Geo.  2, 
ib.  327.  Spmig  v.  Hog,  2  Black.  Rep.  803.  Gist  v.  Mason,  1  Term  Rep.  84.  Vernon 
v.  Hanlcey,  2  Term  Rep.  113,  S.  P.  But  upon  special  circumstances  the  Court  will 
grant  a  new  trial  on  account  of  surprize.  Edie  v.  The  East  India  Company,  3  Burr. 
1216.  1  Black.  Rep.  295,  S.  C.  So  also  upon  the  discovery  of  a  very  material  piece 
of  written  evidence  in  the  custody  of  defendant's  attorney  at  the  time  of  the  trial, 
but  without  his  knowledge.     Broadhead  v.  Marshall,  2  Black.  Rep.  955. 

Chambers  vers.  Robinson. 

[Disapproved,  Beardmore  v.  Carrington,  1764,  2  Wils.  249.] 

In  action  for  a  malicious  prosecution,  an  advertisement  put  in  the  papers  by 
defendant,  pending  the  indictment,  is  evidence,  though  an  information  had  been 
granted  for  it.  1  Barn.  B.  R.  22,  S.  C.  but  not  S.  P.  Action  lies  for  malicious 
prosecution  of  a  bad  indictment.     Bull.  L.  N.  P.  13(l)i. 

In  an  action  for  a  malicious  prosecution  of  an  indictment  for  perjury,  the  Chief 
Justice  allowed  the  plaintiff  to  give  in  evidence  an  advertisement  put  into  the  papers 
by  the  defendant  of  the  finding  the  indictment,  with  other  scandalous  matter,  though 
an  information  had  been  granted  for  it  as  a  libel,  not  (as  he  said)  that  the  jury  were 
to  consider  it  in  damages,  but  only  as  a  circumstance  of  malice. 

Upon  the  trial  it  appeared,  the  perjury  was  ill  assigned,  so  that  the  now  plaintiff 
could  not  have  been  convicted ;  and  that  exception  was  taken  to  it  by  the  Judge,  and 
he  was  acquitted  without  examination  of  any  witnesses.  But  the  Chief  Justice  held 
the  action  lay,  though  it  was  a  faulty  indictment,  relying  upon  the  case  of  Jones  v. 
Gwynn,  where  the  distinction  in  Salk.  13,  was  denied,  and  held  by  the  whole  Court 
that  the  action  would  lie,  though  the  [692]  indictment  was  bad  ;  a  bad  indictment 
serving  all  the  purposes  of  malice,  by  putting  the  party  to  expence,  and  exposing 
him,  but  it  serves  no  purpose  of  justice  in  bringing  the  party  to  punishment  if  he 
be  guilty. 

Whereupon  the  jury  gave  the  plaintiff  10001.  damages,  and  the  next  term  the 
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defendant  moved  the  Court  for  their  judgment  upon  this  point,  (which  was  saved 
at  Nisi  Prius)  and  for  leave  to  move  for  a  new  trial  after  the  Court  had  given  their 
opinion  upon  the  point,  which  was  granted  :  and  as  to  the  point  of  law,  the  Court 
made  no  difficulty  of  agreeing  with  the  case  of  Jones  v.  Gwynn,  and  the  defendant's 
counsel  did  not  seem  to  think  the  reason  and  authority  of  that  ease  was  to  be  shaken. 
Then  the  defendant  moved  for  a  new  trial  on  account  of  the  excessiveuess  of 
the  damages;  and  the  Court  said  it  was  but  reasonable  he  should  try  another  jury, 
before  he  was  finally  charged  with  10001.  So  a  new  trial  was  granted  upon  payment 
of  costs.  And  a  new  trial  being  had,  the  same  damages  were  given  again ;  upon 
which  the  defendant  applied  to  the  Court,  who  said  it  was  not  in  their  power  to  grant 
a  third  trial;  and  so  is  Salk.  649,  the  case  of  Clerk  v.  Udal  (1)'^. 

(1)1  WicJcs  V.  Fentum,  4  Term  Rep.  247,  S.  P. 

(1)2  Jsh  V.  Ash,  Comb.  3.57.  Himj  v.  JFatson,  Tr.  24  Geo.  3.  4  Term  Rep.  659, 
n.  ace.  JFood  v.  Gunslon,  Styles,  466.  Burr.  364.  Lord  Townsend  v.  Dr.  Huglies 
contra,  Atkyns  J.  dissentients,  1  Mod.  232.  2  Mod.  150.  Roe  v.  Hawkes,  1  Lev. 
97.  Welford  v.  Berkley,  1  Burr.  609.  Chum  v.  Briggs,  cited  ib.  Beardmore  v. 
Carrington,  2  Wils.  244.  Duberley  v.  G-imnlng,  4  Term  Rep.  651.  Contra  BuUer  J. 
dissentiente.  Vide  Huckle  v.  Money,  2  Wils.  205.  Where  a  new  trial  was  refused  on 
the  ground  that  the  damages  were  not  excessive.  So  also  liedshaw  v.  Brook,  2  Wils. 
405.  Bruce  v.  Rawlins,  3  Wils.  61.  Ducker  v.  JFood,  1  Term  Rep.  277.  Leith  v. 
Pope,  2  Black.  327.  Benson  v.  Frederick,  3  Burr.  184.  In  Dove  v.  Martin,  Comb.  170. 
But  in  most  of  these  cases  the  Court  admitted  their  power  to  grant  a  new  trial  for 
excessive  damages  in  cases  of  torts ;  and  see  the  cases  cited  in  Hayward  v.  Newton, 
post,  940. 

[693]    E.A.STER  Term,  12  Georgii  Regis.     In  B.  R. 

Sir  Robert  Raymond,  Knt.,  Lord  Chief  Justice.  Sir  Littleton  Powys,  Knt.,  Sir  John 
Fortescue  Aland,  Knt.,  James  Reynolds,  Esq.,  Justices.  Sir  Philip  Yorke,  Knt., 
Attorney  General.     Charles  Talbot,  Esq.,  Solicitor  General. 

LORYMER   vers.    HOLLISTER. 

Where  attorney  undertakes  to  appear,  the  Court  will  oblige  him  to  do  it  in  all  events. 

The  bailiff,  who  had  a  writ  against  the  defendant,  came  to  Mr.  Stapleton  an 
attorney,  and  told  hira  the  defendant  desired  he  would  back  the  writ,  and  appear  for 
him  ;  and  afterwards  upon  the  plaintiff's  attorney  applying  to  him  he  told  him  he 
had  sent  orders  to  his  agent  to  appear,  and  he  believed  he  had  done  it.  Whereupon 
the  plaintiff's  attorney  delivered  a  declaration,  and  signed  judgment  for  want  of  a 
plea.  Upon  motion  to  set  it  aside,  it  appeared  the  bailiff  went  of  his  own  accord  to 
Mr.  Stapleton,  without  the  direction  of  the  defendant,  and  that  Mr.  Stapleton 
discovering  this,  had  countermanded  the  orders  for  appearing,  and  that  in  fact  there 
was  no  appearance.  But  the  Court  refused  to  set  it  aside,  and  said  they  *  would 
oblige  Mr.  Stapleton  to  file  common  bail  according  to  his  undertaking,  in  order  to 
make  the  proceedings  regular,  there  being  no  fault  in  the  plaintiff's  attorney.  Strange 
pro  quer'. 

*  Not  unless  attorney  had  signed  undertaking,  writing  it  not  sufficient.  Loft.  192, 
193,  note  2d  ed. 

[694]    NoKE  vers.  Windham. 

Practice. 

The  lessor  of  the  plaintiff  being  an  infant,  the  Court  obliged  him  to  name  a  good 
plaintiff,  who  might  be  answerable  for  costs  (1). 

(1)  Anon.  1  Wils.  130.  Throgmoiion  v.  Smith,  post,  932.  Birchman  v.  Norigld, 
2  Barnard.  B.  R.  140,  S.  C.  S.  P.  Cases  temp.  Hard.  51.  Thrustout  v.  Percival, 
Barnes  193.     Anon.  Cowp.  128. 


2  STRANGE,  695.  EASTER   TERM,   12    GEO.  789 

Eden  vers.  Wills. 

The  scire  facias  in  error  must  be  returnable  as  the  original  process  was. 

L.  Kayni.  U17. 

An  action  was  commenced  in  C.  B.  by  writ  of  privilege,  which  was  returnable  at 
a  (lay  certain  :  after  judgment  for  the  plaintiff  a  writ  of  error  was  brought,  and  a 
scire  facias  quare  executio  non  was  taken  out  returnable  at  a  general  return.  And 
upon  motion  to  set  it  aside,  the  matter  was  stirred  several  times.  And  after  con- 
sideration and  search  of  precedents,  the  scire  facias  was  set  aside,  for  that  it  ought 
to  pursue  the  nature  of  the  first  process  :  and  whereas  in  the  common  case  of  actions 
by  original  in  C.  B.  the  process  upon  error  in  B.  R.  must  pursue  that,  and  be  return- 
able at  a  general  return  ;  so  where  the  proceeding  below  is  by  attachment  of  privilege, 
which  is  returnable  at  a  day  certain,  the  proceedings  here  must  be  returnable  in  the 
same  manner.  And  a  case  was  cited  of  Vavasour  v.  Parker,  Trin.  11  Ann. (a),  where 
it  was  so  ruled.     Thes.  Brev.  121.     The  writ  was  quashed,  but  without  costs  (1). 

(a)  19  Vin.  Abr.  288,  c.  5. 

(1)  But  in  West  v.  Sutton,  where  a  scire  facias  upon  a  judgment  upon  an 
original  in  B.  R.  was  made  returnable  on  a  day  certain,  it  was  held  to  be  good. 
2  Ld.  Raym.  853. 

Courtney  vers.  Satchwell. 

Fort.  380,  S.  C.  In  trespass  and  false  imprisonment  defendant  justifies  under  a 
process  quae  est  eadem  &c.  and  traverses  being  guilty  aliter  &c.  it  is  ill  on  special 
demurrer  (1). 

In  trespass,  assault,  and  false  imprisonment,  the  defendant  justifies  under  a  process 
out  of  the  Sheriff's  Court  in  London,  quae  est  eadem,  &c.  and  traverses  being  guilty 
aliter  vel  alio  modo  :  to  this  the  plaintiff  demurs,  and  shews  for  cause,  that  the 
traverse  is  idle,  and  unnecessary.  And  upon  argument  the  Court  were  of  opinion, 
that  this  was  ill  on  a  special  demurrer,  the  quie  est  eadem  being  a  sufficient  traverse. 
Lutw.  1457.  And  so  it  was  held  in  the  case  of  Carvil  v.  Manhy  (a),  where  on  a  general 
demurrer  it  was  allowed  to  be  well  enough  ;  but  the  Court  said  if  it  had  been  a  special 
demurrer,  it  would  have  been  otherwise.     Judicium  pro  querente. 

(1)  Vide  5  Com.  Dig.  457.    Pleader  (G.  12),  457. 
(a)  Fort.  379.     8  Mod.  30.     Prac.  Reg.  271,  S.  C. 


[695]    Lister  vers.  Baxter. 
The  master  cannot  hypothecate  the  ship  before  the  voyage  begins. 

Lister  being  master  of  a  ship  that  was  in  distress  at  sea,  put  in  at  Amsterdam, 
and  there  borrowed  601.  of  Baxter  to  repair  the  ship,  and  hypothecated  it  for  repay- 
ment of  the  money.  The  money  not  being  paid,  B.  libelled  in  the  Admiralty  ;  where- 
upon a  prohibition  was  moved  for,  on  account  of  it's  being  a  contract  at  land  ;  and 
it  not  appearing  by  the  words  of  the  contract,  that  the  ship  was  upon  her  voyage,  it 
would  be  presumed  she  was  only  to  begin  her  voyage  from  Amsterdam. 

But  the  Court  was  clearly  of  opinion,  there  should  go  no  prohibition  ;  it  appearing 
by  the  libel,  that  the  ship  was  upon  her  voyage;  and  if  she  was  not,  it  might  be 
pleaded  below,  which  would  oust  the  Admiralty  Court  of  jurisdiction  ;  the  master 
having  no  power  to  hypothecate  the  ship  in  port,  before  she  set  out  upon  her 
voyage  (1). 

(1)  Justin  V.  Ballam,  1  Salk.  34.  JFatkinson  v.  Barnardiston,  2  P.  Wms.  367. 
Ex  parte  Shank,  1  Atk.  234.  Buxton  v.  Snee,  1  Vez.  154.  Samson  v.  Bragginton,. 
ib.  443.     IVilkins  v.  Carmichael,  Doug.  101. 
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Sir  Thomas  Hales  vers.  Taylor. 

Enforcing  an  award  by  process  of  contempt  is  discretionary,  and  the  Court  will  not 
do  it  where  there  are  contradictory  affidavits  as  to  the  performance. 

The  plaintiff  having  brought  an  action  against  the  defendant  for  diverting  his 
water,  the  matter  was  referred  to  arbitration,  and  the  arbitrators  awarded  the  defen- 
dant to  fill  up  a  canal,  restore  the  stream  to  its  former  course,  and  to  do  several 
other  matters  relating  to  his  water-works.  The  plaintiff  afterwards  applied  to  the 
Court  for  an  attachment  for  non-performance  of  the  award,  and  read  several  affidavits 
to  prove  it.  The  defendant  on  the  other  side  read  affidavits,  to  prove  his  compliance 
with  the  directions  of  the  award.  Whereupon  the  Court  said,  it  was  discretionary 
whether  they  should  enforce  the  award  by  an  attachment ;  and  there  being  a 
contrariety  of  evidence,  they  would  not  determine  it  by  affidavits,  since  the  plaintiff 
was  not  without  another  remedy,  by  action  upon  the  award. 

SuLLiVANE  vers.  Seagrave. 
Ejectment  lies  de  parte  domus  (I). 

Error  of  a  judgment  in  ejectment  in  R.  R.  in  Ireland  de  parte  domus  cognit'  per 
nomen  de  le  Three  Kings  in  A.  And  it  was  objected,  that  an  ejectment  would  not 
lie  de  parte  domus,  and  that  the  sheriff  could  not  know  of  what  part  he  was  to  deliver 
possession,  and  2  Roll.  Rep.  483.  11  Co.  Savill's  case,  i  Mod.  166.  Mo.  702. 
Lutw.  974.     March  97.     Salk.  2.54,  were  cited. 

[696]  But  the  Court  was  of  opinion,  it  was  well  enough,  the  situation  of  the  house 
being  sufficiently  described,  and  the  same  certainty  is  never  required  in  an  ejectment 
as  in  a  prtecipe. 

Then  exception  was  taken,  that  the  record  was  not  well  returned  ;  the  writ  of 
error  being  directed  to  William  Witched  Chief  Justice,  and  the  return  is  only  by 
William  Witshed  without  adding  Capital'  Justic'  infra  nominat'  (a),  which  Fortescue 
Justice,  thought  a  material  objection,  and  mentioned  the  case  of  The  Queen  vers. 
Somers  7  Annte,  which  was  a  certiorari  directed  to  the  justices  of  the  peace  of  Oxon, 
and  the  return  was  by  two  aldermen,  without  naming  themselves  justices.  Sed  per 
C.  J.  and  Reynolds  J.  (absente  Powys  J.)  here  are  the  words  prout  interius  mihi 
prsecipitur,  which  are  enough  to  shew  him  to  be  the  same  person  to  whom  the  writ 
is  directed  :  so  the  record  being  well  removed,  the  judgment  must  be  affirmed. 

(1)  Vide  Goodtitle  on  the  demise  of  Chister  v.  Alker  i&  Elmer,  1  Burr.  133.    Cottingham 
v.  King,  ib.  621.     Goodtitle  v.  Walton,  post,  834,  and  the  cases  there  cited, 
(a)  Cited  ante,  316. 

Case  of  the  Borough  of  Christ-Church. 

No  trial  at  Bar  before  issue  joined. 

Upon  a  motion  for  a  trial  at  Bar,  which  was  consented  to  on  both  sides,  it 
appeared  issue  was  not  joined  :  and  the  Court  refused  to  grant  it,  saying  it  was 
below  the  dignity  of  the  Court  to  do  it,  till  they  knew  whether  the  issue  joined 
would  be  a  matter  of  difficulty  or  not. 

Anonymous. 

Mandamus. 

A  mandamus  was  granted  on  Serjeant  Pengelly's  motion,  to  swear  in  a  director 
of  the  Amicable  Assurance,  which  is  a  company  created  by  charter  from  the  Crown. 

LuDWELL  vers.  Hole. 
Words  not  actionable  (1).     L.  Raym.  1417.     4  Bro.  Abr.  491,  493,  494,  post,  1169. 
After  verdict  for  the  plaintiff,  who  laid  himself  to  be  a  gentleman,  in  an  action 
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for  these  words,  "  You  are  a  cheating  old  rogue,  and  have  cheated  the  fatherless 
and  widow."  The  judgment  was  arrested  for  want  of  shewing  the  defendant  to 
be  a  trader,  or  laying  any  colloquium  of  his  trade.  5  Mod.  398.  1  Roll.  Ab.  62. 
Hardr.  8.     Raym.  62,  169. 

(1)  Vide  Shurman  v.  Shelleto,  3  Burr.  1688. 

[697]    *  Vat  qui  tam  vers.  Green. 

Practice.     12  Ann.  st.  2,  c.  16. 

In  a  qui  tam  on  the  Statute  of  Usury,  I  moved  to  stay  proceedings,  till  notice 
given  of  the  plaintiff's  place  of  abode  :  after  the  rule  was  served  on  the  plaintiff's 
attorney,  he  sends  notice  in  writing  that  the  plaintiff  was  in  Switzerland,  and  was 
going  on  with  the  action  :  upon  which  I  moved  a  second  time  to  stay  proceedings, 
till  the  plaintiff's  return  from  Switzerland,  or  security  given  for  the  costs,  which 
is  the  reason  the  common  rule  is  founded  upon  :  and  after  hearing  Mr.  Hussey  for 
the  plaintiff,  the  Court  made  a  rule  according  to  my  motion,  and  security  was  given 
for  costs  (1). 

*  Wyatt,  n.  to  2d  ed. 

(1)  In  Throgmurton  v.  Smith,  2  Kely.  65,  S.  P.     See  also  Tashburne   v.  Kirsher, 

1  Barnard.  197.  Birchman  v.  JFright,  Bull.  L.  N.  P.  111.  Cusack  v.  Jones,  Say.  Law 
of  Costs,  153,  &  Denn  ex  dem.  Lucas  v.  Fulford,  2  Burr.  1177,  where  a  similar  rule  was 
granted  in  an  ejectment  brought  under  the  direction  of  the  Court  of  Chancery,  though 
a  security  for  401.  had  been  already  given  there  for  that  purpose. 

Rig  vers.  Wilmer. 
Assignee  of  a  commission  may  declare  on  a  promise  to  the  bankrupt  (1). 

Action  by  the  plaintiff  as  assignee  under  a  commission  of  bankruptcy  ;  and  the 
declaration  was,  that  the  defendant  was  indebted  to  the  bankrupt,  and  being  so 
indebted  he  promised  to  pay  to  the  bankrupt ;  but  throughout  the  whole  declaration 
there  was  no  assumpsit  to  the  plaintiff  the  assignee. 

On  demurrer  it  was  insisted  on  by  the  defendant,  that  the  statute  had  transferred 
the  promise  to  the  assignee,  and  that  a  promise  before  made  to  the  bankrupt  was 
afterwards  in  point  of  law  a  promise  to  the  assignee,  and  ought  to  have  been  declared 
on  as  such. 

Sed  per  Curiam,  what  reason  is  there  to  differ  this  from  the  common  case  of  an 
action  by  an  executor  where  you  always  declare  on  a  promise  to  the  testator,  and 
yet  the  promise  is  as  strongly  transferred  to  the  executor,  as  it  is  here  to  the  assignee. 
Judgment  for  the  plaintiff. 

(1)  Parkins  v.  JFollaston,  6  Mod.  131,  S.  P.  per  Holt  C.J.    Middleion  v.  IVhitebread, 

2  Show.  238. 

Foot  vers.  Prowse.     Ante,  625. 
A  peremptory  mandamus  may  go  before  any  formal  judgment. 

The  judgment  of  the  Exchequer  Chamber,  whereby  the  judgment  given  in  B.  R. 
pro  defendente  was  reversed,  being  now  affirmed  in  Parliament,  the  plaintiff  came 
and  moved  for  a  peremptory  mandamus  :  insisting,  that  he  had  now  falsified  the  return, 
and  consequently  set  aside  the  defendant's  excuse.  To  which  it  was  objected,  that 
no  peremptory  mandamus  ought  to  go,  unless  besides  the  reversal  of  the  judgment 
given  for  the  defendant  there  had  been  also  a  new  judgment  given  for  the  plaintiff; 
that  a  peremptory  mandamus  is  a  judicial  writ,  and  must  be  [698]  founded  upon 
some  judgment  establishing  the  party's  right  that  applies  for  it.  Par.  Ca.  Philips  v. 
Bury,  Satk.  431.  2  Cro.  206.  Yelv.  74.  2  Vent.  295.  Pas.  10  Ann.  Lidd  v. 
Bocld,  .Trin.  7  Ann. (a)  Hicks  v.  Sherhurn. 

To  which  it  was  answered,  that  here  was  every  thing  done  by  the  plaintiff  that 
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was  possible  for  him  to  do,  for  he  can  have  no  new  judgment,  the  Exchequer  Chamber 
and  House  of  Lords  being  confined  only  to  reverse  or  affirm. 

And  the  whole  Court  were  of  opinion,  that  a  peremptory  mandamus  ought  to  go ; 
for  this  was  not  a  judicial  writ  founded  upon  the  record,  but  is  a  mandatory  writ, 
which  the  Court  always  grants,  when  they  are  satisfied  of  the  parties'  right :  the 
reversal  of  our  judgment  is  declaring  the  opinion  of  the  Superior  Court,  that  the 
plaintiff  had  a  right ;  and  there  is  no  occasion  for  any  new  judgment.  We  every 
day  grant  peremptory  mandamus's  on  producing  the  postea ;  which  shews  a  formal 
judgment  is  not  necessary.     A  peremptory  mandamus  was  awarded. 

(a)  1  Bro.  P.  C.  328. 

DoMiNus  Eex  vers.  Inhabitantes  de  Leofield. 

Poor. 

An  order  of  removal  whereby  J.  S.  was  adjudged  likely  to  become  chargeable, 
without  saying  to  the  parish  from  whence  removed,  was  confirmed  (1). 

(1)  Vide  ante,  142,  393. 

DoMiNus  Rex  vers.  Warre  et  Al'. 

2  Sess.  Ca.  p.  5,  No.  9,  S.  C.     Caption  ad  Festum  Epiphanii  ill  (1). 

Upon  demurrer  to  an  indictment,  the  caption  appeared  to  be,  at  a  sessions  held 
ad  Festum  Epiphanii  instead  of  Epiphaniaa :  and  it  was  insisted  pro  defendente,  that 
this  was  a  different  time  from  that  prescribed  in  the  statute,  for  Epiphanius  is  in  the 
Roman  Calendar,  and  was  a  Bishop  of  Salamis  in  the  time  of  the  Emperor  Tfaeodosius  : 
and  the  Court  held  it  ill,  and  gave  judgment  for  the  defendant. 

(1)  Hawk.  P.  C.  ch.  25,  sect.  127,  362.     Et  vide  Rex  v.  Fearnley,  1  Term  Rep.  316. 

Mr.  Delamotte's  Case. 

1  Sess.  Ca.  p.  344,  pi.  271,  S.  C.  No  writ  of  privilege  against  a  justice's  being 
constable.  13  &  14  Car.  2,  c.  12,  §  15.  2  Haw.  P.  C.  ch.  10,  §  39,  40,  41, 
p.  99. 

He  was  a  justice  of  peace  in  Kent,  and  lived  at  Black-Heath  and  in  London.  And 
being  appointed  constable  in  London,  Serjeant  Cheshyre  moved  for  a  writ  of  privilege, 
and  cited  Cro.  Car.  585.  But  the  Court  denied  it,  saying  they  had  nothing  to  do 
with  it,  but  the  proper  method  was  under  the  Statute  Car.  2,  to  apply  to  the  sessions. 

[699]     SiSNEY  vers.  Nevinson. 

If  in  an  action  upon  a  bond  defendant  pays  money  into  Court  under  4  &  5  Ann. 
c.  16,  s.  13,  he  shall  not  pay  the  costs  incurred,  for  the  same  cause  in  other 
Courts  (1). 

The  plaintiff  had  brought  an  action  of  debt  upon  a  bond  against  the  defendant  as 
administratrix ;  and  filed  a  bill  in  equity  to  discover  assets  ;  and  had  instituted  a  suit 
in  the  Spiritual  Court,  to  oblige  her  to  give  in  an  inventory.  After  judgment  for  the 
plaintiff  in  the  action,  a  writ  of  error  was  brought  in  B.  K.  and  the  judgment  reversed  : 
then  the  plaintiff  brought  a  new  action  in  B.  R.  And  the  defendant  moved  to  stay 
proceedings,  upon  the  Act  for  Amendment  of  the  Law,  on  paying  principal,  interest 
and  costs.  And  now  upon  motion  for  the  Court's  direction  to  the  Master  in  taxing 
the  costs,  it  was  insisted  for  the  plaintiff,  that  the  defendant  ought  to  pay  the  whole 
costs  of  the  first  suit,  the  proceedings  in  Chancery,  and  the  Spiritual  Court,  and  the 
case  of  Merril  v.  Joycelyn,  Triti.  13  Ann. (a)  was  mentioned  for  this  purpose. 

Sed  per  Cur'.  We  have  nothing  to  do  to  order  costs  for  proceedings  in  another 
Court,  which  has  a  power  to  award  costs,  if  the  party  is  intitled  to  them ;  and  as  to 
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the  judgment,  that  is  reversed,  there  is  no  reason  why  the  defendant  should  pay  for 
the  error  and  mistake  of  the  plaintiff.  We  are  of  opinion,  the  proceedings  in  this 
cause  must  be  stayed  on  payment  of  the  costs  of  this  suit  (I). 

(a)  Cas.  temp.  Hard.  368. 

(1)  Saltern  v.  JFynne,  post,  1072.     Lock  v.  Shermer,  Cas.  temp.  Hard.  116,  contra. 

DoMiNus  Eex  vers.  How. 

2  Sess.  Ca.  p.  31,  No.  35,  S.  C.    Indictment  for  words  must  specify  what  they  were(l). 
Vide  the  resolution  in  Dr.  Sacheverell's  case,  St.  Tri.  viii.  566. 

Indictment  against  the  defendant,  for  that  he  quendam  Nich'um  Carew,  Baronettum, 
being  a  justice  of  peace  in  the  execution  of  his  office,  per  diversa  scandalosa,  minacia 
et  contemptuosa  verba  abusus  fuit,  et  ipsum  in  executione  officii  sui  prtedicti  vi  et 
armis  illicite  retardavit.  Upon  demurrer  to  this  indictment,  it  was  objected  by 
Serjeant  Darnall,  that  it  was  too  general,  and  that  the  words  ought  to  be  set  out, 
that  the  Court  may  judge  whether  they  are  indictable  or  not,  according  to  the  late 
cases  of  convictions  for  cursing  and  swearing,  where  the  Court  has  required  the  oaths 
to  be  set  out  (2). 

Strange  contra  admitted  the  indictment  to  be  bad  as  to  the  words,  but  insisted 
that  it  was  good  as  to  the  obstructing  the  justice  in  the  execution  of  his  office  :  and 
if  any  part  of  it  be  well  laid,  there  shall  be  judgment  for  the  King.  Justices  are 
indictable  for  neglecting  their  duty,  and  it  is  but  reasonable  to  give  them  the  same 
remedy  against  the  obstructors.     Salk.  380. 

[700]  Et  per  Curiam,  if  any  part  of  the  indictment  was  good,  we  should  not  give 
judgment  for  the  defendant.  But  this  is  bad  in  toto.  Ketardavit  will  hardly  warrant 
calling  this  an  obstruction  ;  but  if  it  would,  surely  some  Act  or  other  should  be  set 
out.     Judicium  pro  defendente. 

(1)  2  Hawk.  ch.  25,  sect.  57,  331.     1  Roll.  79. 

(2)  Bex  V.  Poppletuell,  ante,  686. 

The  King  against  The  Inhabitants  of  Saint  Mary  the  Virgin 
IN  Marlborough. 

2  Sess.  Ca.  p.  52,  No.  55.     16  Vin.  416.     8  Mod.  344,  fol.  59.     3  Burn.  Just. 

692,  S.  C. 

An  order  was  made  upon  the  33  Eliz.  for  a  neighbouring  parish  to  contribute  so 
long  as  we  the  said  justices  shall  think  fit.  Et  per  Curiam,  it  must  be  quashed,  for 
the  discretion  that  is  left  in  the  justices  is  as  to  the  quantum,  and  not  as  to  the 
duration  of  the  contribution. 

DoMiNUs  Rex  vers.  Travers. 

At  Kingston  Lent  Assizes  1726,  coram  Raymond  C.  J.  de  B.  R. 

What  age  the  law  will  allow  an  infant  to  be  a  witness  at.     No  distinction  in  this 
respect  between  capital  and  lesser  offences. 

The  defendant  was  indicted  the  last  Summer  Assizes,  for  a  rape  upon  the  body 
of  a  child,  then  little  more  than  six  years  old.  And  because  the  Lord  Chief  Baron 
Gilbert  refused  to  admit  the  child  as  an  evidence  against  him,  he  was  acquitted. 

But  at  the  same  assizes  an  indictment  was  found  against  him  for  an  assault  with 
an  intent  to  ravish  the  said  child.  And  this  indictment  coming  on  now  to  be  tried 
before  Raymond  C.J.  the  same  objection  was  now  taken  by  Comyns  and  Darnall 
Serjeants,  viz.  that  the  girl  being  now  but  seven  years  of  age,  could  not  be  a  witness  : 
they  insisted  that  it  had  formerly  been  held,  that  none  under  twelve  years  of  age 
could  be  admitted  to  be  a  witness,  and  said  that  a  child  of  six  or  seven  years  of  age, 
in  point  of  reason  and  understanding,  ought  to  be  considered  as  a  lunatick  or 
madman. 
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On  the  other  side  it  was  said,  that  in  capital  eases,  which  concerned  life,  this 
objection  might  be  allowed  ;  but  in  cases  of  misdemeanoi'  only,  as  this  was,  such 
a  witness  might  be  admitted  :  they  insisted  that  the  objection  went  only  to  the  credit 
of  the  witness;  and  Hale's  P.  C.  says,  that  the  examination  of  one  of  the  age  of  nine 
years  has  been  admitted:  and  a  ease  at  the  Old  Bailey  1698,  was  cited,  where  upon 
such  an  indictment  as  this.  Ward  Chief  Baron  admitted  one  to  be  a  witness,  who  was 
under  [701]  the  age  of  ten  years,  after  the  child  had  been  examined  about  the  nature 
of  an  oath,  and  had  given  a  reasonable  account  of  it. 

But  Raymond  C.J.  held,  that  there  was  no  difference  betwixt  offences  capital  and 
lesser  offences,  in  this  respect.  And  that  a  person  who  could  not  be  a  witness  in  the 
one  case,  could  not  in  the  other.  The  reason  why  the  law  prohibits  the  evidence  of 
a  child  so  young  is,  because  the  child  cannot  be  presumed  to  distinguish  betwixt  right 
and  wrong :  no  person  has  ever  been  admitted  as  a  witness  under  the  age  of  nine 
years,  and  very  seldom  under  ten.  At  the  Old  Bailey  in  1704,  this  point  was 
thoroughly  debated  in  the  case  of  one  Steward,  who  was  indicted  upon  two  indict- 
ments for  rapes  upon  children.  The  first  was  a  child  of  ten  years  and  ten  months, 
and  yet  that  child  was  not  admitted  as  a  witness,  before  other  evidence  was  given  of 
strong  circumstances,  as  to  the  guilt  of  the  defendant,  and  before  the  child  had  given 
a  good  account  of  the  nature  of  an  oath.  The  second  indictment  against  Steward  was 
attempted  to  be  maintained  by  the  evidence  of  a  child  of  between  six  and  seven  years 
of  age  :  but  it  was  unanimously  agreed,  that  a  child  so  young  could  not  be  admitted 
to  be  an  evidence,  and  the  child's  testimony  was  rejected,  without  inquiring  into  any 
circumstances  to  give  it  credit.  And  it  was  merely  upon  the  authority  of  Hale's 
P.  C.  where  it  is  said,  that  a  child  of  ten  years  of  age  may  be  a  witness,  that  the  other 
child  of  that  age  was  admitted  to  be  a  witness  in  the  first  indictment.  And  in  the 
present  case,  the  child  was  refused  to  be  admitted  a  witness.  And  there  not  being 
evidence  sufficient  without  her,  the  defendant  was  acquitted  (1). 

(1)  Sed  vide  Brazier's  case,  where  an  infant  of  5  years  old  was  held  a  good  witness 
by  all  the  Judges,  she  appearing  to  be  acquainted  with  the  nature  of  the  obligation  of 
an  oath.     12  Ap.  1779.     Bull.  L.  N.  P.  293,  ed.  1790. 

Brecon  qui  tam  vers.  Harilan. 

At  Guildhall  coram  Eyre  G.  J.  de  C.  B. 

A  former  recovery  not  to  be  given  in  evidence  on  nil  debet  in  a  qui  tam. 

Strange  pro  quer'. 

Action  qui  tam  for  not  registering  articles  of  apprenticeship  according  to  the 
Stamp  Act :  the  defendant  pleaded  nil  debet :  and  upon  the  trial  he  offered  in 
evidence  a  record  of  a  recovery  against  him  for  the  same  forfeiture  by  another  person, 
and  so  endeavoured  to  discharge  himself  by  this  under  the  plea  of  nil  debet.  And  it 
was  insisted  for  him,  that  if  it  appeared,  that  there  was  a  recovery  against  him  by 
another  person  for  the  same  forfeiture,  he  was  thereby  discharged  against  all  men, 
and  owed  nothing  upon  that  account,  and  therefore  it  was  very  proper  to  give  this 
record  in  evidence  upon  nil  debet. 

[702]  But  Eyre  C.J.  denied  this  record  to  be  given  in  evidence,  and  said  the 
defendant  ought  to  have  pleaded  it,  if  he  would  take  advantage  of  it;  for  if  it  had 
been  pleaded,  the  plaintiff  would  have  been  at  liberty  to  have  replied  nul  tiel  record, 
or  that  it  was  a  recovery  by  fraud  to  defeat  a  real  prosecutor,  which  he  could  not  be 
prepared  to  shew  upon  this  issue. 

DoMiNUS  Rex  vers.  Brotherton. 

2  Sess.  Ca.  p.  224,  No.  157,  S.  C.     Selling  meat  on  a  Sunday  no  offence 

at  common  law. 

Indictment  for  exercising  the  trade  of  a  butcher  on  a  Sunday.  And  exception 
was  taken,  that  it  was  not  laid  to  be  contra  formam  statuti,  and  it  was  no  offence  at 


I 


2  STRANGE,  703.  TRINITY   TERM,   12    GEO.  795 

common  law.     But  the  Court  refused  to  quash  it,  and  put  the  defendant  to  demur ; 
and  afterwards  upon  demurrer  judgment  was  given  for  the  defendant  (1). 

(1)  Vide  Faulkner's  case,  Saund.  249,  S.  P. 

[703]    Trinity  Term,  12  Georgu  Regls.    In  B.  R. 

Sir  Robert  Raymond,  Knt.,  Lord  Chief  Justice.  Sir  Littleton  Powys,  Knt.,  Sir  John 
Fortescue  Aland,  Knt.,  James  Reynolds,  Esq.,  Justices.  Sir  Philip  Yorke,  Knt., 
Attorney  General.     Charles  Talbot,  Esq.,  Solicitor  General. 

DoMiNUS  Rex  vers.  Rhodes. 

Pending  a  suit  in  the  Spiritual  Court,  touching  the  validity  of  a  will,  an  indictment 
for  forging  it  ought  not  to  be  tried.  Cited  in  1  Wils.  75,  and  in  St.  Tr.  xi.  213, 
219,  233.     Vide  post,  776. 

The  defendant  exhibited  a  will  in  Doctors  Commons  as  executor,  and  demanded 
probate  ;  after  a  long  contest  there,  it  was  determined  in  favour  of  the  will ;  and 
upon  appeal  to  the  Delegates  the  sentence  was  confirmed. 

Afterwards  the  parties  who  had  been  concerned  in  cooking  up  the  will,  fell  out 
amongst  themselves  about  the  division  of  the  estate ;  and  thereupon  it  came  out,  that 
the  will  was  forged,  and  upon  full  affidavits  of  the  forgery  a  commission  of  review 
(which  it  was  agreed  was  the  only  method  to  bring  the  matter  over  again)  was  granted 
hy  the  Lords  Justices ;  and  an  indictment  was  also  found  for  the  forgery,  and  stood 
ready  for  trial  in  B.  R.  Upon  motion  for  a  habeas  corpus  ad  testificandum  the  Chief 
Justice  declared,  that  he  would  not  try  the  cause.  For  there  being  yet  a  sentence 
subsisting  in  favour  of  the  will,  and  the  validity  of  that  being  now  put  under  a  proper 
examination ;  he  did  not  think  it  fitting  to  determine  the  property  by  an  indictment, 
which  would  come  on  more  properly  after  the  sentence  was  reversed. 

[704]    DoMiNus  Rex  vers.  Davie. 
Apprentice  not  to  be  discharged  without  a  reason.     1  Sess.  Ca.  p.  282,  No.  221,  S.  C. 

Order  of  sessions  for  discharging  an  apprentice  was  quashed,  the  only  reason  given 
for  the  discharge  being  that  the  master  declared  in  open  Court  he  would  not  take  him 
again  (1). 

It  was  agreed  to  be  a  point  not  now  to  be  disputed,  but  that  the  sessions  had  an 
original  jurisdiction  to  discharge  apprentices  (2). 

(1)  Bex  V.  Easman,  post,  1013,  S.  P. 

(2)  Rex  V.  Gill,  ante,  142,  S.  P. 

DoMiNUS  Rkx  vers.  Smith. 

Nusance.     2  Sess.  Ca.  p.  6,  No.  10,  S.  C. 

The  defendant  was  convicted  on  an  indictment  for  making  great  noises  in  the 
night  with  a  speaking  trumpet,  to  the  disturbance  of  the  neighbourhood  :  which  the 
Court  held  to  be  a  nusance,  and  fined  the  defendant  51. 

DoMiNus  Rex  vers.  Lewis. 

Certiorari  lies  to  Wales  on  indictment  for  misdemeanor.     1  Sess.  Ca.  p.  312,  No.  244. 

Indictment  in  the  Grand  Sessions  of  Anglesea,  for  embracery.  And  it  was  moved 
ex  parte  def  for  a  certiorari.  It  was  admitted,  that  in  capital  cases  the  certiorari  lay 
by  the  26  H.  8,  c.  6,  §  6.  But  it  was  contended  for  the  prosecutor,  that  in  cases  of 
misdemeanor  it  had  never  been  granted ;  of  which  the  Court  would  advise.  And  at 
another  day  several  precedents  were  produced,  and  posteas,  where  the  indictment 
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removed  from  the  Grand  Sessions  had  been  sent  down  to  be  tried  in  an  English 
county,  and  returned  up  to  B.  R.  therefore  in  this  case  there  being  an  affidavit,  to 
induce  a  suspicion,  that  a  fair  trial  could  not  be  had  in  Wales,  a  certiorari  was 
granted  (1). 

N.B.  The  affidavit  was  intitled  Rex  v.  Lewis.  And  it  was  objected  there  was  no 
such  cause  in  this  Court.  But  the  Court  said  it  was  enough  that  there  was  a 
cause  below  between  The  King  and  Lewis,  so  the  affidavit  was  read.  At  another  day 
inter 

(1)  Vide  Rex  v.  Coivle,  2  Burr.  834,  861.  Rex  v.  Inhabitants  of  C lace,  4  Burr.  2456, 
and  the  cases  there  cited.    Rex  v.  Griffith,  3  Term  Rep.  658,  and  the  cases  in  the  note. 

Regeji  et  Jones. 

Where  there  is  a  rule  to  shew  cause  why  an  information  should  not  be  granted,  the 
affidavits  should  be  intitled  as  between  the  King  and  the  person  moved  against  (1). 

The  affidavits  on  which  an  information  was  moved  for  had  no  title  (which  was 
agreed  to  be  right)  but  the  affidavits  pro  def  on  shewing  cause  were  intitled.  Rex 
v.  Jones.  And  upon  objection  to  the  reading  them,  the  Court  said,  that  there  being 
a  rule  [705]  in  B.  R.  to  shew  cause  why  there  should  not  be  an  information,  that 
there  was  a  proceeding  in  Court  between  The  King  and  Jones,  and  warranted  the 
intitling  the  affidavits  in  that  manner. 

(1)  "In  the  case  of  Rex  v.  Robinson,  Esq.,  Trin.  5  Geo.  3,  B.  R.  the  affidavits 
produced  by  the  defendant,  in  shewing  cause,  were  not  intitled.  Mr.  Dunning 
objected  to  the  reading  of  them.  But  the  Court  held  that  they  might  be  intitled  or 
not,  on  shewing  cause,  and  the  affidavits  were  read,  and  the  rule  discharged."     MSS. 

Rex  V.  Harrison,  6  Term  Rep.  60,  agrees  with  this  case  of  Rex  v.  Robinson ;  and 
the  present  case  does  not  contradict  either,  as  it  goes  only  to  say,  that  intitling  the 
affidavits  shall  not  prevent  their  being  read,  in  shewing  cause  against  the  rule  nisi. — 
But  Rex  V.  Pierson,  Andr.  313,  and  Sevan  v.  Bevan,  3  Term  Rep.  601,  are  contra. 

Onslow  vers.  Booth. 

Plea  of  privilege  set  aside.     Fort.  341.     Say.  19,  S.  C. 

A  plea  of  privilege  of  clerk  to  a  prothonotary  in  C.  B.  was  set  aside,  the  affidavit 
annext  to  it  being  that  this  is  a  true  plea,  and  not  that  the  plea  is  true,  the  statute 
requiring  the  affidavit  should  establish  the  fact,  and  not  the  legality  of  the  plea. 

Braceby  v.  Dalton. 

Practice. 

In  an  action  upon  the  case  Mr.  Wynne  moved  on  affidavit  that  the  defendant  did 
not  know  the  plaintiff,  that  the  attorney  for  the  plaintiff  might  give  an  account  who 
his  client  was,  and  where  he  lived.  But  the  Court  refused  it,  saying  it  had  never 
been  done  but  in  a  qui  tarn  (1). 

(1)  Quaere  vide  Gynne  v.  Kerby,  and  the  note  ante,  402.     Short  v.  King,  ante,  681. 

PowEL  vers.  Gay. 

Practice. 

It  was  settled,  that  if  the  defendant  craves  oyer  of  any  thing  whereof  he  is  intitled 
to  have  oyer,  and  it  is  not  delivered  in  time ;  he  shall  have  so  many  days  to  plead 
after  the  rules  are  out,  as  he  demanded  oyer  before  the  rules  were  out(l). 

(1)  So  shall  the  plaintiff  where  the  defendant  makes  a  profert.  Imp.  Pract. 
K.  B.  243. 
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Frontin  vers.  Small. 

[Rule  adopted,  M'Ardle  v.  Irish  Iodine  Company,  1864,  15  Ir.  C.  L.  R.  153.] 

Where  a  warrant  of  attorney  is  given  to  execute  a  deed,  it  must  be  executed  in  the 
name  of  the  principal.  The  attorney  cannot  maintain  an  action  upon  it  in  his 
own  name.     L.  Raym.  1428,  S.  C. 

In  covenant,  the  plaintiff  declares,  that  by  deed  made  between  her  as  attorney  for 
James  Frontin  on  the  one  part,  and  the  defendant  on  the  other  part,  she  demised 
a  house  to  the  defendant,  and  that  he  covenanted  to  pay  the  yearly  rent  of  601.  to 
James  Frontin,  and  then  assigns  a  breach  in  non-payment  of  rent,  ad  damnum  of  the 
plaintiff,  who  was  the  attorney. 

Demurrer  inde,  and  Strange  pro  defendente  objected,  that  this  is  a  void  lease, 
and  that  no  action  can  be  maintained  upon  it,  especially  by  the  plaintiff  who  was  but 
the  attorney,  and  to  whom  the  rent  is  not  reserved  :  neither  is  it  so  much  as  a  covenant 
with  the  plaintiff,  but  only  generally  quod  convenit  to  pay  the  rent  to  James  Frontin. 
The  power  is  not  pursued  by  a  lease  in  the  name  of  the  attorney,  for  it  ought  to  have 
been  in  the  name  [706]  of  the  principal.  9  Co.  76,  77,  Combe's  case  is  express,  "  If 
attornies  have  power  to  make  leases  by  indenture  for  years,  they  cannot  make  the 
indentures  in  their  own  names,  but  in  the  name  of  him  who  gave  the  warrant  of 
attorney;"  and  1  Roll.  Abr.  330,  501.  Godb.  389.  Mo.  71,  it  is  said  such  leases 
are  void.  A  warrant  of  attorney  in  the  nature  of  it  is  only  giving  another  a  power 
to  set  my  name  in  my  absence,  but  not  to  enable  him  to  act  as  owner  of  the  estate. 

Reeve  contra  insisted,  that  the  agreement  that  one  shall  procure  an  entry  and 
enjoyment,  and  the  other  shall  pay  the  rent,  may  be  good,  though  the  deed  be  void 
so  as  to  pass  an  interest  in  the  land  :  and  the  word  dimisit  is  a  covenant,  upon  which 
an  action  will  lie.  4  Co.  Noaks's  case.  And  a  lease  may  be  good  reserving  rent  to 
a  stranger,  who  is  no  party  to  the  deed  ;  and  so  is  1  Mod.  113.  Et  per  Curiam,  no 
doubt  but  in  a  good  lease  the  rent  may  be  so  reserved,  and  that  dimisit  will  amount 
to  a  covenant;  but  then  that  must  be  where  the  deed  is  valid,  as  this  is  not:  and  if 
on  the  one  hand  it  be  void  so  as  to  pass  an  interest  in  the  land,  it  is  but  just  oti  the 
other  hand  that  it  should  be  void  as  to  the  reservation  of  rent :  especially  in  this  case, 
where  the  covenant  is  not  with  the  plaintiff,  nor  the  rent  reserved  to  her.  Judgment 
for  the  defendant. 

Chadwick  vers.  Allen. 

Upon  demurrer  to  a  declaration  on  the  following  note,  it  was  held  to  be  a  note 
within  the  statute;  "I  do  acknowledge  that  Sir  Andrew  Chadwick  has  delivered  me 
all  the  bonds  and  notes  for  which  4001.  were  paid  him  on  account  of  Colonel  Synge, 
and  that  Sir  Andrew  delivered  me  Major  Graham's  receipt  and  bill  on  me  for  101. 
which  101.  and  151.  5s.  balance  due  to  Sir  Andrew.  I  am  still  indebted,  and  da 
promise  to  pay."     Judicium  pro  quer'.     Strange  pro  defendente. 

Manwairing  vers.  Sands. 

In  Middlesex  coram  Raymond  C.  J.  de  B.  R. 

Husband  not  chargeable  for  goods  sold  to  adulterous  wife.     Salk.  116. 

In  an  action  against  the  husband  for  a  laced  head  sold  to  the  wife  ;  it  was  proved, 
that  the  wife  lived  from  her  husband  in  adultery,  and  that  she  told  the  plaintiff  she 
had  a  husband,  but  that  signified  nothing,  for  she  would  pay  him  herself  :  the  Chief 
Justice  held  the  defendant  not  chargeable,  and  said  he  [707]  should  have  ruled  it  so, 
if  there  had  been  no  actual  notice,  which  only  strengthened  the  case(l).  Strange 
pro  defendente. 

(1)  Morris  v.  Martin,  ante,  647,  S.  P.     See  Bolton  v.  Prentice,  post,  1214. 
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Pepys  vers.  Sir  John  Lambert. 

At  Guildhall  coram  Kaymond  C.J. 

Within  what  time  a  note  ought  to  be  demanded. 

The  third  indorsee  of  a  promissory  note  kept  it  from  the  first  of  November  to  the 
seventh  of  January  without  receiving  it  of  the  maker  of  the  note :  and  in  an  action 
against  the  first  indorsee,  without  notice,  the  plaintiff  was  nonsuited  for  his  neglect. 
Strange  pro  querente(l). 

(1)  Vide  Syderhottom  v.  Smith,  ante,  643.  Coleman  v.  Sayer,  post,  829.  Metcalfe 
V.  Hall,  B.  R.  T.  22  G.  3.  B.  L.  N.  P.  275.  Doug.  515.  Hill  v.  Lewis,  Salk.  132. 
Chambe'rhyne  v.  Delaryse,  C.  B.  T.  7  Geo.  3.  B.  L.  N.  P.  277.  Tindal  v.  Browne, 
1  Term  Rep.  167. 

DoMiNUS  Rex  vers.  Edwards. 
Indictment  ou  ne  gist.     And.  174.     8  Mod.  320.     1  Sess.  Ga.  336,  c.  265,  S.  C. 

Indictment  for  conspiring  to  marry  a  poor  person  settled  in  A.  to  a  person  settled 
in  B.  in  order  to  bring  a  charge  upon  the  parish  of  B.  And  on  demurrer  judicium 
pro  defendente,  because  not  an  offence  indictable  (1).     Vide  Salk.  174. 

(1)  Vide  Rex  v.  Tarrant,  4  Burr.  2106.  Where  an  information  was  granted 
against  an  overseer  for  this  oilence. 

Wheeler  vers.  Thompson. 

Ship  carpenter  may  sue  in  the  Admiralty  for  wages. 

On  a  motion  for  a  prohibition,  it  was  held  that  a  carpenter  may  sue  for  wages  in 
the  Admiralty.     2  Vent.  181.     Salk.  33.     1  Mod.  93. 

Jenkins  ver.<>.  Purcel. 

At  Guildhall  coram  Raymond  C.J. 

Practice  at  Nisi  Prius. 

Whilst  the  jury  were  swearing,  the  defendant's  counsel  called  for  the  record,  and 
finding  a  mistake  in  it,  said  they  would  make  no  defence.  The  plaintiffs  counsel  upon 
this,  in  order  to  avoid  a  nonsuit,  and  to  save  the  costs,  refused  to  pray  a  tales  ;  and 
though  twelve  had  been  sworn,  yet  there  having  been  no  actual  prayer  of  a  tales,  the 
cause  was  suffered  to  remain  for  want  of  jurors. 

[708]    Turner  vers.  Turner. 

In  Cane,  coram  King  Chancellor,  14th  of  May. 

Infant  pays  no  costs  on  a  bill  filed  by  the  prochein  amy.     2  Will.  Rep.  297. 
,Sel.  Cas.  in  Cha.  49.     2  Eq.  Ca.  Ab.  238,  pi.  18. 

The  plaintiff  being  an  infant,  brings  a  bill  in  this  Court,  by  his  prochein  amy,  tol 
discover  whether  a  will  was  cancelled  by  the  defendant  after  the  death  of  the  testator,! 
or  by  the  testator  himself.     And  upon  the  hearing,  the  Court  directed  an  issue  at  law,l 
to  try  this   point,  and   upon  the   trial  of  that  issue,  a  verdict  was  found  for  the 
defendant. 

Upon  the  day  of  trial  of  this  cause  the  prochein  amy  dies,  and  within  a  short  tima 
afterwards  the  infant  comes  of  age,  but  does  not  proceed  any  further  in  the  suit. 

The  defendant  brings  on  the  cause  upon  the  equity  reserved,  and  the  plaintifif'st 
bill  was  dismissed  with  costs  (1). 
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Upon  which  the  plaintiff  obtained  a  re-hearing  as  to  the  point  of  costs.  And  for 
the  plaintiff  it  was  argued  by  Talbot  and  Cowper,  that  any  person  might  bring  a  bill 
in  this  Court  in  the  name  of  an  infant,  which  the  infant  could  not  discover  whilst 
under  age  :  that  it  would  therefore  be  very  hard  to  make  an  infant  pay  costs  in  a  suit 
which  might  be  commenced  without  his  consent;  and  that  it  had  never  been  the 
practice,  unless  the  infant  avowed  the  suit  after  he  came  of  age,  which  made  it  his 
own  act. 

That  the  prochein  amy  was  the  person  only  relied  upon  for  costs  ;  and  if  at  any 
time  it  appeared  to  the  Court,  that  he  was  not  responsible  for  this  purpose,  the  Court 
upon  motion  would  order  a  new  one  to  be  named,  that  was  so  (2) :  and  in  cases  where 
it  is  necessary  to  examine  the  prochein  amy  as  a  witness  in  the  cause,  it  can  never  be 
done  till  he  is  discharged  from  being  prochein  amy,  and  a  new  one  named  ;  because 
of  his  interest  in  the  cause,  in  being  subject  to  costs. 

That  they  could  not  find  one  instance,  where  an  infant  under  these  circumstances 
ever  paid  costs  :  that  they  had  searched  the  subpcsna  office,  and  found,  that  wherever 
an  infant's  bill  was  dismissed  with  costs  generally,  that  the  subpoena  for  costs  was 
always  made  out  against  the  prochein  amy  ;  from  whence  they  argued,  that  the 
practice  was  to  make  him  oidy  liable. 

[709]  A  feme  covert  when  she  sues  by  prochein  amy  may  be  subject  to  costs,  but 
an  infant  is  not ;  for  a  feme  covert  may  at  any  time  disavow  the  suit,  which  an  infant 
cannot :  and  this  they  said  was  the  distinction  ;  and  therefore  insisted,  that  the 
plaintiff,  in  regard  he  had  not  prosecuted  the  suit  after  he  attained  his  full  age,  should 
not  be  made  subjects  to  costs. 

For  the  defendant  it  was  argued  by  Lutwyche  and  Mead,  that  the  infant  and 
prochein  amy  were  both  liable,  and  ought  to  be  so,  otherwise  the  infant  might  be  as 
vexatious  as  he  pleased  :  at  common  law  the  judgment  is  always  entered  against  the 
infant,  and  the  execution  follows  the  judgment;  so  that  at  law  the  infant  here  is 
liable  to  costs ;  and  there  being  in  this  case  both  costs  at  law  and  in  equity,  a  Court 
of  Equity  will  not  in  such  cases  take  from  the  defendant  the  remedy  he  has  at  law. 
It  was  admitted,  that  they  knew  of  no  precedent  in  this  Court,  where  the  infant  paid 
costs  ;  and  therefore  they  would  argue  from  cases  at  law,  which  they  said  were  equally 
founded  upon  reason  as  cases  in  equity  :  and  the  reason  of  the  common  law  in  subject- 
ing infants  to  costs,  was  in  respect  of  their  interest  in  the  matters  in  controversy. 
The  prochein  amy  has  not  an  absolute  power  to  carry  on  a  suit  without  an  infant's 
consent ;  for  upon  application  to  the  Court  on  the  behalf  of  the  infant,  suggesting 
that  the  suit  is  not  for  his  benefit,  the  Court  will  refer  it  to  a  Master,  and  if  he  reports 
it  so,  the  Court  will  stop  the  suit.  The  case  of  Lord  Diulley  was  mentioned,  where  an 
infant  would  have  controverted  an  account  before  a  Master :  but  the  Court  would 
not  permit  him  to  do  it,  till  he  had  given  security  to  answer  costs;  from  which  it  was 
inferred,  that  an  infant  ought  to  be  made  liable  to  answer  costs. 

King  Lord  Chancellor.  At  common  law  no  costs  were  given  either  to  plaintiff  or 
defendant ;  but  the  plaintiff  found  pledges  de  prosequendo,  and  in  case  it  was  found 
against  him,  he  was  amerced  pro  falso  clamore  suo. 

Infants  found  no  pledges  at  common  law.  The  Statute  of  Gloucester  was  the 
first  statute  which  gave  costs  to  demandants  in  real  actions,  and  the  power  for  infants 
to  sue  by  prochein  amy  was  first  introduced  by  the  Statute  of  Westminster  2.  It 
was  made  general,  and  Coke  in  his  commentary  upon  these  statutes  says,  that  both 
guardian  and  prochein  amy  ought  to  be  admitted  by  the  Court,  and  that  no  one  can 
have  a  testamentary  guardian  for  this  purpose.  I  think  it  a  proper  power  lodged  in 
the  Court,  that  they  may  have  responsible  persons  ;  for  at  common  law,  if  the  guardian 
lost  the  infants'  land  by  mispleading,  the  infant  could  [710]  not  falsify  the  judgment ; 
but  a  writ  of  deceit  lay  to  recover  in  damages  against  the  guardian.  I  do  not  find 
that  any  case  has  been  cited,  where  an  infant  plaintiff  has  been  obliged  to  pay  costs 
either  at  law  or  in  equity  :  and  in  Cro.  Eliz.  33,  Grave  v.  Grave,  an  infant  brought 
trespass  by  guardian,  and  was  nonsuited  ;  yet  the  Court  would  not  charge  him  with 
costs.  And  in  another  case  1  Bulst.  109,  the  Court  seemed  to  be  of  the  same  opinion. 
And  the  Chancellor  having  enquired,  what  was  the  practice  of  the  register,  who 
said  he  had  never  known  an  infant  liable  in  that  Court ;  he  dismissed  the  bill  without 
costs  in  equity,  but  left  the  defendant  to  recover  at  law,  as  he  could. 
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(1)  Vide  the  report  in  Peere  Williams. 

(2)  Quiere  vide  Squirrel  v.  Squirrel,  17  Dec.  1791,  coram  Lord  C.  Thurlow,  2  Cox's 
P.  Wms.  296,  n.  (1). 

Keilway  vers.  Keilway. 

Coram  King  Chancellor,  19  May  1726. 

How  the  estate  shall  be  distributed  where  there  is  a  wife,  a  mother  and  brothers,  but 
no  children.  2  Will.  Rep.  344,  more  full.  Gilb.  Rep.  189,  190.  2  Eq.  Ca.  Ab.  441, 
pi.  47,  442,  pi.  48.     1  Eq.  Ab.  253. 

R.  Keilway  died  intestate  possessed  of  a  considerable  personal  estate,  and  without 
issue,  leaving  a  wife,  and  several  brothers  and  sisters,  and  his  mother  living. 

The  wife  under  the  Statute  of  Car.  2,  takes  a  moiety  ;  and  a  question  arising  upon 
the  statute  1  Jac.  2,  c.  17,  how  the  other  moiety  should  be  distributed,  whether  the 
mother  should  have  the  whole,  or  only  a  distributory  share  with  the  brothers  and 
sisters,  and  to  have  the  opinion  of  the  Court,  a  bill  was  brought ;  and  upon  hearing 
the  Lord  Chancellor  was  clearly  of  opinion,  and  decreed,  that  the  mother  should  have 
no  more  than  a  share  of  the  other  moiety  in  common  with  the  brothers  and  sisters 
of  the  intestate  (1). 

(1)  Stanley  v.  Stanley,  1  Atk.  455,  S.  P.  upon  the  authority  of  this  case. 

Hill  vers.  Bateman  et  Al'. 

Coram  Raymond,  Chief  Justice,  at  Westminster. 

Trespass  and  false  imprisonment  lies  against  a  justice  for  committing  upon  a  convic- 
tion for  destroying  game,  where  there  was  no  attempt  to  distrain  first.  1  Sess.  Ca. 
p.  344,  No.  270,  p.  371,  No.  297,  S.  C. 

The  defendant  Bateman,  being  a  justice  of  peace,  had  convicted  the  plaintiff  for 
destroying  game,  and  though  (as  it  was  proved)  the  plaintiff  had  effects  of  his  own 
which  might  have  been  distrained,  which  were  sufficient  to  answer  the  penalty  he  had 
incurred,  yet  the  defendant  sent  him  immediately  to  Bridewell,  without  endeavouring 
to  levy  the  penalty  upon  his  goods;  and  an  action  of  trespass  and  false  imprisonment 
being  brought  against  Bateman  for  this  commitment,  the  Chief  Justice  was  of  opinion, 
that  the  action  well  lay  (I). 

The  other  defendant  was  the  constable,  who  had  executed  this  warrant  of  commit- 
ment ;  and  as  to  him  it  was  agreed,  that  the  warrant  was  a  sufficient  justification, 
it  being  in  a  matter  within  the  jurisdiction  of  the  justice  of  peace  :  but  if  a  justice 
of  peace  makes  a  warrant  in  a  case  which  is  plainly  out  of  his  ju-[711]-risdiction, 
such  warrant  is  no  justification  to  a  constable.     See  24  Geo.  2,  e.  44  (2). 

And  it  was  agreed,  that  where  actions  of  this  kind  are  brought  against  justices  of 
peace,  they  are  obliged  to  shew  the  regularity  of  their  convictions  ;  and  the  informa- 
tions, &c.  laid  before  them  upon  which  their  convictions  are  grounded,  must  be 
produced  and  proved  in  Court  (3). 

(1)  Vide  Morgan  v.  Hughes,  2  Term  Rep.  225. 

(2)  Vide  Shergold  v.  Hollowai/,  post,  1002.  4  Com.  Dig.  tit.  Imprisonment  (H.  9), 
p.  375.     5  Com.  Dig.  tit.  Pleader  (3  M.  22),  (3  M.  23),  p.  796. 

(3)  Vide  the  cases  cited  in  Crips  v.  Durden,  Cowp.  642.  So  the  officer  in  justifying 
himself  under  a  warrant,  must  shew  that  he  acted  in  obedience  thereto.  Money 
v.  Leach,  3  Burr.  1742.     Lawson  v.  Clark,  cited  ib.  1761,  1767. 

DoMiNus  Rex  vers.  Chipp. 

4  &  5  W.  &  M.  c.  23.  If  the  information  set  forth  in  a  conviction  for  killing  game, 
states  the  defendant  to  be  an  inferior  tradesman,  without  saying  that  he  was  a 
dissolute  person,  is  sufficient.  It  need  not  state  that  defendant  did  unlawfully 
hunt,  but  it  is  otherwise  in  a  conviction  for  deer  stealing.     If  it  set  forth  that  the 
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information  was  given  to  a  justice  of  the  peace,  it  need  not  say  adtunc  a  justice. 
1  Sess.  Ca.  p.  372,  pi.  298. 

The  defendant  was  convicted  upon  the  Statute  4  &  5  W.  &  M.  c.  23,  for  Destroying 
Game;  not  being  a  person  duly  qualified. 

Filmer  for  the  defendant  took  several  exceptions  to  the  conviction. 

1.  That  the  information,  which  was  set  forth  in  the  conviction,  was  insufficient  to 
warrant  the  conviction  ;  for  the  information  only  recited  that  he  was  an  inferior 
tradesman,  but  did  not  show  that  he  had  wasted  his  substance,  or  that  he  was  a 
dissolute  person,  which  are  the  words  of  the  statute;  and  therefore  it  did  not  appear 
by  this  conviction,  that  the  defendant  was  such  a  person  as  was  intended  by  the 
statute,  for  he  might  be  an  inferior  tradesman,  and  yet  have  a  sufficient  estate  to 
qualify  him  to  hunt,  &c. 

2.  That  it  was  not  any  where  set  forth  in  the  conviction,  that  the  defendant  did 
unlawfully  hunt;  and  for  any  thing  which  appears  in  this  conviction,  the  defendant 
might  have  bought  the  hare  ;  and  have  hunted  and  killed  it  in  his  own  yard,  which 
would  have  been  lawful. 

3.  That  the  conviction  set  forth,  that  information  was  given  to  such  an  one  justice 
of  peace,  but  did  not  say  adtunc  a  justice ;  and  he  might  be  a  justice  at  present,  and 
not  at  the  time  of  the  information. 

But  the  Court  over-ruled  all  the  exceptions ;  and  to  the  first  they  said,  that  the 
statute  was  in  the  disjunctive,  viz.  inferior  tradesman  or  dissolute  person;  and 
therefore  saying  that  the  defendant  was  either  was  sufficient. 

[712]  To  the  second,  the  Court  said,  that  the  statutes  forbid  such  persons  as  the 
defentlant  to  hunt  at  all,  and  made  it  criminal  for  such  persons  to  hunt  generally. 
And  in  this  statute  there  is  no  distinction  betwixt  lawful  and  unlawful  hunting,  as 
there  is  in  the  statute  against  deer  stealers  ;  and  they  agreed,  that  in  a  conviction  for 
deer  stealing,  it  must  be  set  forth,  that  the  defendant  did  unlawfully  hunt ;  but  in 
the  present  case  it  need  not,  because  there  is  no  such  distinction. 

To  the  third  exception  the  Court  said,  that  the  conviction  set  forth,  that  informa- 
tion was  made  to  such  an  one  existeu'  un'  justic',  &c.  which  must  be  intended,  that 
he  was  one  at  that  time,  and  was  sufficient  without  saying  adtunc. 

And  so  all  the  exceptions  were  over-ruled,  and  the  conviction  confirmed. 


Dawson  et  Ux'  vers.  Myer  Mil'. 

In  the  Exchequer  Chamber. 

What  are  mutual  covenants.     7  Geo.  st.  2,  c.  1. 

A  writ  of  error  was  brought  in  the  Exchequer  Chamber  upon  a  judgment  in  B.  R. 
in  an  action  of  covenant,  in  which  the  plaintiff  declared,  that  in  consideration  of 
7301.  10s.  to  be  paid  by  the  defendant,  he  (the  plaintiff)  covenanted  on  or  before  the 
25  March  then  next,  to  transfer  the  pi'oduce  of  6341.  7s.  6d.  in  lottery  annuities 
subscribed  by  the  plaintiff,  and  that  the  defendant  covenanted  to  accept  and  pay  ; 
and  the  plaintiff  set  forth,  that  the  company  allowed  1731.  16s.  stock  upon  the  said 
annuities,  and  then  sets  forth,  that  he  made  a  tender  thereof  to  the  defendant  upon 
the  day,  and  that  the  defendant  refused  to  accept. 

The  defendant  pleaded  double,  viz.  that  there  was  no  tender,  and  that  the  contract 
was  not  registred.  The  plaintiff  replied  that  the  contract  was  duly  registred,  and 
offered  an  issue,  to  which  the  defendant  demurred  ;  and  as  to  the  defendant's  plea 
that  the  plaintiff  made  no  tender  the  plaintiff  demurred. 

And  upon  joinder  in  demurrer,  the  Court  of  B.  R.  gave  judgment  for  the  plaintiff; 
for  they  said,  that  there  were  mutual  covenants,  viz.  an  express  covenant  from  the 
defendant  to  pay  the  plaintiff  7301.  10s.  and  then  a  distinct  covenant  from  the  plaintiff 
to  transfer  the  produce  of  the  annuities  to  the  defendant ;  and  the  covenants  therefore 
being  mutual,  they  held  that  the  [713]  tender  was  out  of  the  case,  and  the  plaintiff 
was  not  obliged  to  answer  it ;  for  if  the  plaintiff  did  not  tender,  the  defendant  had 
iis  remedy  against  him  for  not  doing  it. 

K.  B.  XXII.— 26 
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A  writ  of  error  being  now  brought  upon  this  judgment  in  the  Exchequer  Chamber, 
Eyre  Chief  Justice  of  the  Common  Pleas,  Gilbert  Chief  Baron,  Price,  Page  and  Hale, 
Barons,  and  Denton  Justice,  were  unanimously  of  opinion,  that  the  judgment  of  B.  R. 
was  right,  and  they  affirmed  it  accordingly. 

Fazakerley  was  of  counsel  for  the  plaintiff  in  error,  but  he  not  attending  there 
was  no  argument. 

And  Strange,  who  was  ready  to  argue  it  for  the  defendant  in  error,  only  opened 
the  ease,  because  the  Court  were  clearly  of  opinion  for  his  client  upon  the  first  opening. 
But  the  cases  upon  which  he  relied  as  authorities  were  these. 

Blackwell  v.  Nash,  Mich.  9  Geo.  ante,  535,  which  was  a  covenant  by  the  plaintiff 
to  transfer  stock  to  the  defendant,  and  the  defendant  in  consideratione  prsemissor' 
covenanted  to  accept  and  pay  for  it ;  and  the  Court  held  that  the  words  in  considera- 
tione priBmissor'  implied  the  covenant  on  the  other  side  to  transfer ;  and  were  held 
to  be  mutual  covenants,  and  judgment  pro  quer',  which  was  affirmed  in  the  Exchequer 
Chamber.     1  Saund.  319,  Pordage  v.  Cole. 

The  case  of  JVyiil  v.  Stapleton,  ante,  615,  which  was  affirmed  in  the  House  of 
Lords,  was  to  pay  proinde  adtunc  at  the  time  of  the  tender ;  which  is  different  from 
this  case,  for  the  defendant's  covenant  is,  to  pay  so  much  absolutely  in  satisfaction 
for  the  stock.  The  defendant  here  covenants  to  do  two  distinct  acts,  1.  To  accept; 
2.  To  pay  ;  here  is  no  proinde  ;  and  the  words  in  consideratione  prajmissor'  relate  only 
to  the  covenant  on  the  other  side  to  transfer,  and  not  to  the  actual  transferring. 

If  the  covenant  of  the  defendant  ad  idem  tempus  solvere  is  to  be  confined  to  his 
acceptance,  then  it  gives  him  the  liberty  of  avoiding  one  contract  by  the  breach  of 
the  other.  In  the  case  of  Wyvil  v.  Stapleton  there  were  not  the  words  ad  idem  tempus, 
and  those  words  in  the  present  case  are  to  be  construed  to  be  the  time  the  defendant 
agreed  to  accept  the  stock,  and  not  the  time  the  plaintiff  does  actually  transfer. 

[714]  He  had  another  exception  to  the  defendant's  plea,  which  was  this;  by  the 
contract  the  plaintiff  was  to  transfer  the  produce  of  the  said  annuities,  with  all 
dividends,  profits,  &c.  and  the  plea  only  offers  an  issue  as  to  the  produce  of  the  stock. 
So  that  it  is  putting  that  in  issue,  which  if  found  for  the  plaintiff,  will  not  establish 
the  performance  of  the  whole  agreement  on  his  part.  This  was  as  immaterial  as  the 
case  of  payment  before  the  day  ;  which  has  been  often  held  ill,  if  found  for  the  plaintiff. 
Trin.  13  Ann.  B.  R.  Merril  v.  Jocelyn.  So  in  Hob.  113,  in  debt  upon  an  obligation 
for  the  payment  of  101.  10s.  the  defendant  pleaded  payment  of  101.  only,  upon  which 
they  were  at  issue,  and  a  repleader  was  awarded,  though  the  defendant  had  pleaded 
that  he  paid  it  secundum  formam  conditionis.  But  this  exception  did  not  come  before 
the  Court  for  their  opinion  :  and  judgment  was  affirmed  upon  the  first  point. 

Upon  which  affirmance  a  writ  of  error  was  brought  returnable  in  Parliament, 
where  after  the  case  was  settled,  and  I  was  ready  to  argue  it,  the  plaintiff  in  error 
submitted,  and  paid  the  money. 


[715]    Michaelmas  Term,  13  Georgii  Regis.     In  B.  R. 

Sir  Robert  Raymond,  Knt.,  Lord  Chief  Justice.  Sir  John  Fortescue  Aland,  Knt.^ 
James  Reynolds,  Esq.,  Sir  Edmund  Probyn,  Knt.,  Justices.  Sir  Philip  Yorke,  Knt.^ 
Attorney  General.     Charles  Talbot,  Esq.,  Solicitor  General. 

Castle  vers.  Richardson. 

1  Barn.  B.  R.  5,  S.  C.     Parish  officers  of  a  donative  are  subject  to  the  Spiritual  Court.. 

Libel  in  the  Ecclesiastical  Court  for  not  taking  upon  him  the  office  of  chapel- 
Warden  :  the  defendant  pleads,  that  it  is  a  donative,  and  thereupon  moved  for  a  pro- 
hibition. And  upon  debate  the  same  was  denied,  the  whole  Court  being  of  opinion, 
that  though  there  was  a  difference  as  to  the  incumbent,  yet  as  to  the  parish  officers- 
there  was  none  ;  for  they  are  the  officers  of  the  parish,  and  not  of  the  patron  of  tha 
donative. 
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Torrent  vers.  Burley.     In  Scaccario. 
Cannot  sue  in  equity  for  a  mortuary.     2  Burn's  Eccl.  Law  506. 

Bill  to  discover  whether  the  defendant's  husband  died  worth  401.  so  as  to  be  liable 
to  pay  the  plaintiff  a  mortuary  ;  and  praying  relief.  Upon  answer  admitting  assets, 
but  denying  the  custom  ;  the  plaintiff  went  into  a  proof  of  his  right,  and  several 
witnesses  were  examined  on  both  sides.  And  at  the  hearing  the  bill  was  dismissed 
with  costs  as  to  the  relief,  because  that  was  properly  at  law  or  in  the  Spiritual  Court, 
and  in  a  bill  against  one  person  only  the  right  could  not  be  established. 

[716]  The  dismission  was  generally  with  costs,  though  the  defendant  had  not 
demurred  to  the  relief,  but  run  into  a  proof  of  the  right.     Strange  pro  quer'. 

DoMiNUs  Rex  vers.  Tenant. 
[See  R.  V.  Glynne,  1871,  L.  R.  7  Q.  B.  21.] 

After  defendant  is  discharged  at  sessions  a  new  order  of  bastardy  cannot  be  made. 
L.  Raym.  1423.     1  Sess.  Ca.  272,  pi.  213,  S.  C. 

Upon  an  order  of  bastardy  the  defendant  ^appealed  to  the  sessions,  where  upon  a 
full  hearing  he  was  discharged  ;  afterwards  the  same  justices  make  a  new  order  upon 
him.  And  Lee  moved  to  quash  it,  the  defendant  being  by  the  former  order  of  sessions 
absolutely  discharged.  1  Vent.  59.  Cro.  Car.  850.  2  Bulst.  355.  And  of  that 
opinion  was  the  Court,  and  quashed  the  last  order. 

DoMiNUS  Rex  vers.  Reeks. 

[Distinguished,  Bmcen  v.  Ashley,  1805,  1  N.  R.  277.] 

9  &  10  W.  3,  c.  25.    How  to  authenticate  an  admission  that  is  not  stamped  at  the  time. 
L.  Raym.  1445.     1  Barn.  B.  R.  8,  S.  C. 

Upon  a  trial  at  Bar  on  an  information  in  natura  de  quo  warranto  for  the  office  of 
burgess  of  Christ-Church,  the  admission  of  the  defendant  was  produced,  and  it  appeared 
to  be  a  parchment  that  had  only  one  stamp,  and  yet  had  five  admissions  entered  upon 
it.  And  in  order  to  make  it  good,  they  had  annexed  four  other  parchments,  each  of 
which  was  stamped.  And  the  Court  held  that  would  not  make  it  good,  and  that 
the  proper  way  would  have  been  to  have  paid  the  four  penalties,  and  had  four  new 
stamps  on  the  first  parchment,  as  was  done  in  The  Bishop  of  Chester's  case,  ante,  624.  And 
for  want  of  this  there  was  a  verdict  against  this  and  the  other  four  defendants  (1). 

The  next  day  they  moved  for  a  new  trial  (2).  And  the  Court  would  not  hear 
any  thing  of  the  motion,  unless  they  produced  the  admission,  and  shewed  they  had 
paid  the  penalty.  And  the  defendants  not  caring  to  be  at  that  certain  expence  for  the 
uncertainty  of  gaining  a  new  trial  afterwards,  they  submitted  to  judgment  of  ouster. 

(1)  But  it  seems  according  to  the  report  in  Ld.  Raym.  which  is  much  fuller,  that 
the  admission  of  the  first  person  named  in  the  admission  was  good,  and  that  the 
defendant  was  named  third.  Vide  in  Gilbert  v.  Lockyer,  Doug.  217,  S.  P.  And  there 
is  no  mention  either  in  that  report  or  in  1  Barnard,  of  there  being  a  verdict  against 
any  other  person  but  Reeks. 

(2)  Musgrave  v.  Nevinson,  ante,  584.     Smith  v.  Parkhurst,  post,  1105. 

[717]    Gradell  vers.  Tyson. 

Jeofail.     L.  Raym.  1441,  S.  C.     In  errore,  C.  B.     But  a  different  point. 

Debt  upon  a  bond  by  the  executor  of  the  surviving  executor  of  the  obligee ;  and 
on  error  after  a  verdict  Strange  objected,  that  it  was  not  shewn,  that  the  first  executors 
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proved  the  will ;  and  if  not,  this  executor  could  maintain  no  action,  but  it  must  be 
brought  by  the  administrator  cum  testamento  anexo.  Being  after  a  verdict,  the  Court 
held  it  well  enough,  and  affirmed  the  judgment. 


Griffin  vers.  Scott. 

The  landlord  must  remove  the  goods  at  five  days  end,  or  he  is  a  trespasser. 
L.  Kaym.  1424.     1  Barnard.  B.  E.  3,  S.  C. 

Trespass  for  entering  his  house,  and  keeping  possession  of  his  goods  eight  days. 
The  defendant  justifies  under  a  distress  for  rent;  to  which  the  plaintiff  replies,  a 
tender ;  and  on  demurrer  it  vras  objected,  that  it  ought  to  be  pleaded  with  an  uncore 
prist.  Lutw.  .591.  Tho.  Ent.  265.  Winch,  939.  Cro.  Jac.  423.  Salk.  622.  Sed 
per  Curiam,  be  the  replication  good  or  bad,  yet  we  must  go  back  to  the  first  fault, 
which  is  in  the  plea,  for  the  defendant  ought  to  have  removed  the  goods  at  the  five 
days  end  ;  and  for  the  other  three  he  is  a  trespasser,  and  there  is  no  justification  (1). 
Judicium  pro  quer'. 

(1)  See  the  report  in  Ld.  Raym.  more  circumstantial  and  accurate,  according  to 
it  the  defendant  should  have  removed  the  goods  from  the  premises,  not  at  the  end  of 
five  days  but  in  a  reasonable  time  and  impounded  them  in  a  legal  pound,  because  the 
law,  prior  to  11  Geo.  2,  c.  19,  sect.  10,  did  not  allow  the  impounding  a  distress  on  the 
premises,  except  in  cases  within  2  W.  &  M.  Sess.  1,  c.  5. 

According  to  it  also  the  defendant  was  held  a  trespasser,  not  for  the  three  days, 
but  ab  initio,  upon  the  authority  of  The  Six  Carpenters  case,  8  Co.  146,  and  Cartwright 
V.  Combes,  cor.  Ld.  Macclesfield,  C.J.  et  vide  3  Black.  Com.  14.  But  by  the  11  Geo.  2, 
0.  19,  a  distreinor  may  turn  any  part  of  the  premisses  upon  which  the  distress  is  taken 
into  a  pound,  and  he  shall  not  be  deemed  a  trespasser  ab  initio  on  account  of  any 
illegal  act  committed  in  making  the  distress.  It  is  to  be  observed  also  that  if  this 
case  had  happened  subsequent  to  this  statute,  still  the  defendant  would  have  been  a 
trespasser  for  two  days  at  most,  not  for  three,  as  the  goods  could  not  have  been  sold 
until  the  sixth  day  after  they  were  taken.     Wallace  v.  King,  1  H.  Black.  13. 


DoMiNUS  Rex  vers.  Pusey. 

No  certiorari  for  a  defendant  to  Old  Bailey.     1  Sess.  Cas.  p.  315,  No.  246. 

1  Barn.  B.  E.  5,  S.  C. 

The  defendant  Colonel  Pusey  was  indicted  at  the  Old  Bailey  for  perjury :  and  to 
avoid  bis  appearing  there,  he  moved,  for  a  certiorari,  and  cited  Sir  Humphrey  Mackworth's 
case.  Pas.  9  Geo.  Sed  per  Curiam,  that  was  not  for  forgery,  but  for  affixing  the 
seal  of  the  company  in  his  custody  without  their  authority,  which  was  a  contest 
of  a  civil  nature :  we  must  make  no  distinction  of  persons,  and  therefore  cannot  grant 
a  certiorari  for  a  defendant  without  consent  of  the  prosecutor  (1). 

(1)  Rex  V.  lies,  1  Sess.  Cas.  321,  No.  234,  S.  P.     Vide  Rex  v.  Wells,  ante,  549. 


Barry  vers.  Barry. 

Practice.     Mich.  1  Geo.  2,  Ivenj  and  Machen,  the  same  was  held  again. 
L.  Raym.  1452,  S.  C. 

The  principal  died  after  the  return  of  a  capias  ad  satisfaciendum  and  before  taking 
out  a  scire  facias  against  the  bail.  And  the  Court  refused  to  stay  proceedings  against 
them,  for  in  strictness  of  law  the  bail  are  bound  from  the  return  of  non  est  inventus ; 
and  it  is  but  ex  gratia  that  a  surrender  after  is  accepted,  which  time  they  take  at 
their  peril.     1  Roll.  Abr.  336,  pi.  1,  ante,  511. 
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Murray  vers.  Thornhill. 

Practice. 

The  Court  refused  to  make  a  rule  upon  the  East-India  Company  to  inspect  their 
private  books  relating  to  the  appointment  of  their  servants  (1). 

(1)  Shelling  v.  Farmer,  ante,  646.  Hodges  v.  Aikis,  3  Wils.  398,  and  the  note 
post,  1223. 

[718]     Wild  vers.  Sands. 

Cannot  enter  judgment  on  warrant  of  attorney  after  the  attorney's  death. 

It  veas  moved  to  enter  up  judgment  on  an  old  warrant  of  attorney,  the  defendant 
being  living,  and  the  debt  unpaid  ;  but  it  appearing,  the  party  to  whom  the  warrant 
was  to  confess,  was  dead  ;  the  Court  would  not  grant  the  motion. 

ASTELL    QUI    TAM   Vers.    ANDREWS. 

L.  Eaym.  1421,  S.  C.  post,  1124.  Selling  a  single  gallon  of  wine  by  an  unlicenced 
person  in  his  own  house  which  is  drank  in  another,  is  a  selling  by  retail  under 
12  Car.  2,  c.  2.5. 

Action  of  debt  upon  the  statute  12  Car.  2,  c.  25,  for  selling  wine  by  retail  twenty 
several  times  without  licence.  The  defendant  pleaded  nil  debet.  And  upon  the  trial 
the  jury  found  the  defendant  not  guilty  as  to  nineteen  of  the  twenty  times,  and  as  to 
one  particular  time  they  find  a  special  verdict,  viz.  that  the  defendant  was  a  merchant 
and  dealer  in  wine  in  Bristol,  and  that  in  his  mansion-house  there,  he  such  a  day  sold 
one  gallon  of  wine  to  one  Mills,  who  carried  it  to  the  Guilders'  Inn  in  Bristol,  and  that 
it  was  there  drank  :  that  this  inn  belonged  to  one  J.  S.  and  that  the  defendant  had 
no  licence  for  the  selling  of  wine  ;  et  si,  &c. 

The  question  in  this  case  was,  whether  the  selling  of  this  one  gallon  of  wine  in 
the  defendant's  own  house,  which  was  spent  in  another,  was  a  selling  by  retail  within 
the  meaning  of  the  statute. 

Serjeant  Chappie  for  the  plaintiff  argued,  that  the  selling  one  gallon  is  a  selling  by 
retail  within  the  statute,  for  the  statute  describes  what  shall  be  accounted  a  selling 
by  retail,  viz.  selling  by  pint,  quart,  bottle,  or  gallon,  and  though  this  was  spent  in 
another  person's  house,  yet  it  makes  no  difference,  for  the  words  of  the  statute  are 
general. 

At  common  law  every  man  had  liberty  to  sell  wine  as  he  could,  either  by  wholesale 
or  retail,  until  the  statute  7  E.  6,  c.  .5,  which  was  the  first  restraining  statute.  And 
the  next  statute  is  the  12  Car.  2,  upon  which  this  action  is  brought,  and  this  statute 
appoints  commissioners  to  grant  licences  to  sell  wine  by  retail,  and  restrains  more 
particularly  than  the  former  statute,  for  the  words  are,  shall  not  be  drank  within 
mansion-house  or  without.     Vide  Hard.  338. 

Fazakerley  contra  argued,  that  this  being  a  penal  statute,  ought  not  to  be  extended 
further  than  the  express  words  would  carry  it :  the  Act  was  intended  only  to  oblige 
persons  residing  in  par-[719]-ticular  places,  and  who  made  a  trade  of  selling  by  retail, 
to  take  licences,  and  not  to  subject  a  merchant  to  a  penalty  for  one  particular  act :  he 
cited  8  Co.  129,  130,  where  it  is  held,  that  a  person  may  use  a  trade  in  a  particular 
instance,  notwithstanding  the  general  restraint  by  the  Statute  5  Eliz.  and  to  brew  or 
bake  for  himself  or  family,  is  no  offence  within  that  Act.  And  there  being  only  one 
act  found  against  the  defendant,  it  was  never  the  intention  of  the  statute,  to  make 
such  a  person  liable  to  the  penalty. 

This  term  the  Chief  Justice  delivered  the  opinion  of  the  Court :  and  declared,  that 
they  were  all  agreed  in  it,  that  the  plaintiff  must  have  judgment;  for  the  words  of 
the  statute  are  plain  and  express,  and  take  in  this  very  case  ;  and  it  is  not  reasonable 
to  allow  a  merchant  to  sell  by  retail  without  licence,  any  more  than  another  person, 
for  the  words  are  general,  no  person  or  persons  whatsoever.  And  though  the  jury 
have  found  the  defendant  guilty  of  but  one  act,  yet  that  is  plainly  within  the  statute, 
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for  the  statute  gives  a  distinct  penalty  for  every  particular  offence.  And  therefore 
this  single  act  of  the  defendant  subjects  him  to  such  penalty.  Judgment  for  the 
plaintiff. 

Story  vers.  Atkins. 

[Referred  to,  Fievet  v.  Manby,  1876,  35  L.  T.  308.] 

An  indebitatus  assumpsit  in  an  Inferior  Court  may  save  the  Statute  of  Limitations 
on  a  promissory  note.  A  declaration  in  an  Inferior  Court  upon  an  indebitatus 
assumpsit  and  one  upon  a  promissory  note  in  a  Superior,  may  be  averred  to  be  for 
the  same  cause  of  action,  although  the  sum  claimed  by  the  assumpsit  exceeds  the 
amount  of  the  note.  A  declaration  that  the  defendant  was  indebted  to  the  plaintiff 
in  201.  fordifferenc  sums  of  money  by  the  defendant  to  the  plaintiff  formerly  lent, 
which  in  consideration  thereof  he  promised  to  pay,  may  be  good  by  custom  ;  and 
the  custom  is  sufficiently  averred  when  the  replication  avers  that  secundum  con- 
suetudinum  civitatis  pried',  he  there  declared  without  setting  forth  the  custom  at 
large.  If  the  declaration  had  been  ill,  yet  the  plaint  being  regular  it  would  have 
been  sufficient  to  have  prevented  the  Statute  of  Limitations  (1).  Promissory  note 
may  be  given  in  evidence  upon  an  indebitatus  assumpsit  (2). 

Action  upon  the  case  upon  several  promises;  and  the  plaintiff  declares  first  upon 
a  promissory  note  for  121.  lis.  second  count  upon  an  indebitatus  assumpsit  for  201. 
money  lent,  and  third  for  money  laid  out. 

To  the  first  count  upon  the  promissory  note,  the  defendant  pleads,  that  the  cause 
of  action  did  not  accrue  infra  sex  annos,  and  to  the  other  two  counts  he  pleads  non 
assumpsit  generally,  upon  which  issue  is  joined. 

And  as  to  the  defendant's  plea  to  the  first  count,  the  plaintiff  replies,  and  admits 
that  the  cause  of  action  as  to  the  first  count  did  not  arise  within  six  years  before  his 
exhibiting  his  bill  in  this  Court,  but  that  it  arose  the  25th  of  March  1720,  and  that 
upon  the  11th  of  February  1725,  in  order  to  recover  the  money  due  to  him  upon  that 
promise,  he  levied  his  plaint  in  the  Sheriff  of  London's  Court,  in  placito  transgressionis 
super  casum  ;  and  avers  that  secundum  consuetudinem  civitatis  prsed',  he  there  declared 
against  the  defendant  in  an  action  upon  the  case,  and  sets  forth  his  declaration  ;  which 
was,  eo  quod  the  defendant  such  a  day  indebitat'  fuit  quer'  in  201.  pro  divers,  pecuui- 
arum  summis  per  pned'  def.  priefat'  quer'  prius  debit,  which  he  promised  to  pay : 
then  the  plaintiff  set  forth  that  the  defendant  hereupon  brought  his  writ  of  habeas 
corpus,  by  virtue  of  which  the  said  plaint  was  removed  into  this  Court,  and  the  plaintiff 
declared  against  him  de  novo;  and  avers  it  to  be  pro  eadem  causa  actionis  pro  qua 
levavit  querelam  suam  prajd'  ut  prsefertur :  and  then  he  avers,  that  the  cause  of  action 
did  accrue  within  six  years  before  his  levying  the  said  plaint  in  the  Sheriff's  Court, 
and  therefore  prays  judgment. 

To  this  replication  the  defendant  demurred,  and  shewed  for  cause,  that  it  did  not 
appear  by  the  plaintiffs  replication,  that  his  bill  against  the  defendant  in  this  Court 
was  for  the  same  cause  of  action,  as  that  for  which  he  levied  his  plaint  in  the  Court 
below.     Upon  which  there  was  a  joinder  in  demurrer. 

And  Mr.  Reeve  for  the  defendant  took  several  exceptions  to  the  replication. 

[720]  1.  That  it  ought  to  appear,  either  by  the  proceedings  themselves,  or  by 
sufficient  words  of  averment,  that  the  cause  of  action  is  the  same  in  both  Courts :  and 
in  this  case,  it  does  not  appear  by  any  means  upon  the  face  of  the  proceedings,  that 
the  cause  of  action  is  the  same  in  both  Courts  ;  for  the  declaration  in  the  Inferior 
Court  is  upon  an  indebitatus  assumpsit,  and  the  declaration  here  is  upon  a  promissory 
note,  which  are  causes  of  action  manifestly  different :  nor  is  there  any  sufficient 
averment  in  the  replication,  to  shew  the  identity  of  the  cause  of  action  in  the  two 
Courts,  for  the  words  are  only  these,  quod  (the  plaintiff)  exhibuit  billam  suam  pro 
eadem  causa  actionis  pra;d'  ut  prsefertur,  which  is  not  issuable,  neither  is  it  confined 
to  the  matter  of  the  first  count,  as  it  ought  to  have  been,  but  goes  generally  to  the 
plaintiff's  whole  declaration  in  this  Court. 

2.  The  causes  of  action  appear  plainly  to  l)e  different ;  because  the  declaration 
in  this  Court  being  upon  a  promissory  note,  and  the  declaration  in  the  Court  below 
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upon  an  indebitatus  assumpsit,  for  a  different  sura,  they  cannot  be  intenocd  to  be  the 
same,  for  the  promissory  note  could  not  be  given  iti  evidence  upon  the  indebitatus 
assumpsit;  and  the  two  actions  can  never  be  inteniled  to  be  the  same,  unless  the  same 
evidence  will  support  both  ;  and  if  they  are  different  in  their  nature,  no  averment 
can  reconcile  them. 

3.  The  plaintiff's  declaration  in  the  Court  below  appears  to  be  ill,  for  he  has  only 
declared  by  way  of  general  indebitatus  assumpsit  for  so  much  money  per  prted'  def. 
pr.efat.  quer'  prius  debit';  which  is  ill,  because  it  does  not  shew  a  consideration, 
or  how  the  debt  arose  ;  which  is  what  is  always  required,  that  the  Court  may  judge, 
whether  it  is  a  matter  proper  for  such  an  action  :  and  though  this  method  of  declaring 
may  in  some  places  be  war-i721]-ranted  by  custom,  yet  in  all  such  cases  the  custom  ought 
to  be  set  forth  specially,  and  it  is  not  sufficient  to  say  secundum  consuetudinem 
generally  ;  as  in  Rast.  Ent.  5-50,  where  concessit  is  solvere  held  to  be  well,  by  alleging 
the  custom  to  declare  in  that  manner,  otherwise  it  would  be  ill. 

Blencovve  contra.  There  have  been  several  exceptions  taken  to  the  replication, 
and  the  principal  objection  to  it  seems  to  be  the  first  exception,  that  the  plaint  ia  the 
Court  below,  and  the  action  in  this  Court,  appear  to  be  plainly  different,  and  cannot 
be  intended  to  be  for  one  and  the  same  cause.  And  I  must  agree  that  this  objection 
will  have  great  weight,  if  it  can  be  supported  by  any  thing  that  appears  upon  this 
record  :  but  if  the  cause  of  action  appears,  or  may  be  intended,  to  be  the  same  in  both 
Courts,  then  your  Lordships'  judgment  will  be  for  the  plaintiff. 

The  point  therefore  to  be  considered  upon  this  exception,  is  the  identity  of  the 
cause  of  action  in  the  two  Courts.  And  though  it  is  objected,  that  there  is  a  plain 
and  manifest  variance  both  in  the  nature  and  cause  of  the  two  actions,  because  the 
plaintiff  hath  declared  in  the  Inferior  Court  upon  a  general  indebitatus  assumpsit 
for  201.  and  in  this  Court  upon  a  promissory  note  for  a  different  sum  :  yet  I  must 
beg  leave  to  observe,  that  what  is  properly  to  be  called  the  cause  of  action  appears 
plaiidy  in  this  case  to  be  the  same  in  both  Courts  ;  for  it  is  the  defendant's  breach 
of  promise,  which  is  the  cause  and  foundation  of  both  the  actions  :  and  though  it  is 
objected  that  the  plaintiff  hath  declared  for  different  sums  in  the  two  actions ;  yet 
that  can  have  no  effect  upon  the  cause  of  action,  for  in  both  actions  the  quantum 
is  to  be  ascertained  by  the  jury  :  and  in  this  case  the  damages  which  are  demanded, 
are  laid  to  be  the  same  in  both  declarations,  so  that  there  is  no  foundation  for  that 
objection. 

I  admit  that  the  declaration  in  this  Court  is  founded  upon  a  statute,  and  the  other 
is  a  declaration  at  common  law  :  but  unless  there  appears  such  a  variance  and 
inconsistency  in  these  two  actions,  as  necessarily  obliges  your  Lordship  to  intend  them 
to  be  for  different  causes,  your  Lordship  will  not  presume  them  to  be  so  ;  especially 
if  the  different  methods  of  the  declaring  in  the  two  Courts,  can  by  any  means  be 
reconciled  to  one  and  the  same  cause  of  action. 

At  common  law  the  party  that  was  possessed  of  a  promissory  note,  had  no  other 
remedy  to  recover  upon  it,  but  by  declaring  upon  an  indebitatus  assumpsit,  in  which 
action  he  might  give  the  note  in  evidence,  but  was  obliged  to  prove  the  consideration. 
The  statute  3  &  4  Ann.  e.  9,  gives  the  party  the  liberty  of  declaring  upon  the  note  itself ; 
and  since  the  making  of  that  sta-[722]-tute,  the  note  hath  been  held  to  be  sufficient 
evidence  to  maintain  such  action,  without  giving  any  further  proof  of  the  considera- 
tion :  in  this  respect  therefore  these  notes  are  altered  by  the  statute,  but  in  no  other; 
for  their  lien  is  made  no  stronger  than  it  was  before  ;  they  are  still  only  simple 
contracts,  and  the  nature  of  their  security  is  not  changed,  as  was  adjudged  in  the  case 
of  Cumber  v.  JFane,  Pasch.  7  Geo.  in  B.  R.  where  in  an  action  upon  the  case  for  money 
lent,  the  defendant  pleaded  a  promissory  note  given  in  satisfaction,  and  it  was  held 
to  be  no  bar.  And  if  this  is  all  the  alteration  which  the  statute  hath  made  in  respect 
of  those  notes,  how  can  it  be  supposed,  that  it  hath  taken  from  the  party  what  was 
his  former  and  ancient  remedy  of  declaring  upon  an  indebitatus  assumpsit?  The 
statute  only  gives  him  an  additional  and  more  easy  method  of  recovering  upon  his  note, 
but  does  take  from  him  his  election  of  pursuing  his  former  method,  if  he  thinks  it 
more  proper  for  his  case.  And  what  proves  this  still  more  strongly,  is  the  case 
of  Bromwich  v.  Lloi/d,  in  Lutw.  1.58-3,  where  it  is  expressly  held,  that  upon  an 
indebitatus  assumpsit  a  bill  of  exchange  may  be  given  in  evidence ;  and  by  the  same 
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reason  a  promissory  note  may  be  given  in  evidence  on  the  like  declaration ;  for  the 
Statute  3  &  4  Ann.  puts  promissory  notes  upon  the  same  footing  as  bills  of  exchange 
were  before  the  making  of  that  law.  Therefore  since  the  plaintitT  might  have  given 
this  note  in  evidence  upon  his  declaration  in  the  Court  below,  it  would  be  a  strange 
conclusion  to  say  that  the  two  actions  are  difterent  in  their  nature,  or  to  intend  the 
cause  of  them  to  be  different,  when  the  same  evidence  will  support  both  the  actions. 

As  there  is  nothing  therefore  inconsistent  in  the  nature  of  the  two  actions,  I  beg 
leave  to  insist  upon  the  averment,  which  the  plaintiff  makes  in  his  replication,  as  a 
matter  which  puts  the  identity  of  the  cause  of  action  in  the  two  Courts,  out  of  all 
manner  of  dispute  ;  for  the  plaintiff  hath  expressly  averred  quod  exhibuit  billam  suam 
in  this  Court  pro  eadem  causa  pro  qua  levavit  querelam  suam  in  the  Court  below. 

And  though  it  is  objected  by  Mr.  Keeve,  which  is  his  second  exception,  that  this 
averment  is  uncertain,  and  that  the  defendant  could  not  take  issue  upon  it :  yet 
I  must  submit  it,  whether  there  is  any  foundation  for  this  exception  ;  for  the  plaintiff 
having  set  forth  how  he  levied  his  plaint,  and  how  he  proceeded  upon  it,  could  not 
make  his  averment  in  a  more  proper  manner  than  he  has  here  done  :  for  he  says,  quod 
superinde  exhibuit  billam  suam  prffid'  in  this  Court  pro  eadem  causa  actionis  pro  qua 
levavit  querelam  suam  prsed'  ut  prsefertur ;  so  that  here  is  an  express  and  positive 
averment,  that  his  bill  here  and  his  plaint  below,  are  for  the  same  cause ;  and  though 
the  words  ut  prsefeitur  refer  it  to  the  record,  [723]  yet  that  cannot  occasion  any  uncer- 
tainty, for  there  is  nothing  before  set  forth,  but  what  agrees  with  this  averment. 

And  though  it  is  objected  against  this  averment,  that  it  is  insufficient,  because 
it  is  not  confined  to  the  first  promise,  upon  which  the  demurrer  now  is  ;  yet  there  can 
be  no  weight  in  this  objection,  for  the  averment  is,  that  the  plaintiff's  bill  in  this 
Court  and  his  plaint  below  are  for  the  same  cause,  which  extends  to  all  the  counts 
in  the  declaration,  and  therefore  necessarily  covers  the  first  promise  :  but  if  the  record 
be  rightly  observed,  there  will  appear  to  be  no  ground  for  this  objection,  for  the 
replication  begins  with  quoad  primam  promissionem,  and  then  goes  on  and  sets  forth 
the  proceedings  in  the  Inferior  Court,  and  confines  the  case  to  the  first  promise  only. 

The  material  part  of  the  plaintiff's  case  is,  that  the  two  actions  were  pro  eadem 
causa,  and  this  is  averred  in  such  a  manner,  that  if  the  defendant  had  rejoined,  and 
said  that  the  plaintiff's  bill  in  this  Court  was  pro  alia  et  diversa  causa,  absque  hoc  that 
it  was  pro  eadem  causa ;  there  would  then  have  been  a  plain  and  certain  issue, 
confined  singly  to  the  identity  of  the  cause  of  action,  which  is  the  very  point  upon 
which  this  case  must  turn. 

And  if  the  plaintiff  hath  made  his  averment  in  such  a  manner  as  is  traversable, 
I  must  submit  it,  whether  it  doth  not  answer  all  the  objections  which  are  made  against 
the  identity  of  the  cause  of  action  ;  since  the  defendant  by  demurring  has  admitted 
it  to  be  true  :  and  to  this  purpose  expressly  is  the  case  of  Sir  Thomas  Finch  v.  La7nb  in 
Cro.  Car.  294,  295.  1  Vent.  2.52,  where  the  point  was,  that  in  an  action  upon  an 
assumpsit  the  defendant  pleaded  the  Statute  of  Limitations,  and  the  plaintiff  replied 
and  set  forth  an  original  brought  within  six  years,  which  appeared  to  be  laid  in  a 
different  county  and  for  different  damages,  upon  which  the  defendant  demurred,  and 
insisted,  that  the  new  action  varying  in  the  county  and  damages,  could  not  be  intended 
to  be  for  one  and  the  same  cause  of  action  :  but  the  plaintiff  having  averred  that  it  was 
for  one  and  the  same  cause  of  action,  it  was  held,  that  this  variance  was  not  material, 
but  was  made  good  by  the  averment. 

There  hath  been  another  exception  taken  to  the  form  of  the  plaintiff's  declaration 
in  the  Court  below,  in  the  manner  it  is  set  forth  in  his  replication  ;  and  the  exception 
to  it  is,  the  third  exception,  that  the  plaintiff'  having  only  declared  by  way  of  general 
indebitatus  assumpsit  for  so  much  money  per  prajd'  defendentem  pr{efa-[724]-to 
querenti  prius  debit',  it  is  said  this  is  ill,  because  it  does  not  shew  a  consideration,  or 
how  the  debt  arose.  And  I  admit,  that  if  this  were  a  declaration  originally  in  this 
Court,  this  would  be  a  good  objection  :  but  this  declaration  comes  befoio  the  Court  only 
by  way  of  recital,  and  the  plaintiff'  hath  expressly  averred,  quod  narravit  secundum 
consuetudinem  civitat'  prsed',  and  a  custom  to  declare  in  this  manner  in  an  Inferior 
Court  hath  frequently  been  adjudged  to  be  good.  In  1  Roll.  Abr.  564,  565,  concessit 
solvere  was  held  to  be  well  in  the  Court  of  Bristol.  In  Stiles  198,  the  same  form 
was  adjudged  to  be  good,  and  Kolle  Chief  Justice  said,  there  was  the  same  custom 
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used  in  the  City  of  London,  and  that  it  was  good.  And  in  4  Leon.  105,  the  same 
form  was  held  to  be  good,  though  the  plaintiff  had  oidy  said  quod  narravit  secundum 
consuetudinem,  and  had  not  any  otherwise  set  forth  in  his  declaration  the  custom  of 
declaring  in  that  manner,  which  comes  up  fully  to  the  present  objection,  and  shews 
that  the  custom  need  not  be  specially  alleged. 

But  I  must  submit  it  in  another  light,  whether  the  objections  that  are  made  upon 
the  plaintiff's  different  form  of  declaring  in  the  two  Courts,  and  upon  his  faulty 
manner  of  declaring  in  the  Court  below  (admitting  it  to  be  so)  are  not  entirely  foreign 
to  the  present  question.  For  the  point  to  be  considered  upon  this  demurrer  is, 
whether  the  plaintiff's  bill  in  this  Court,  and  his  original  plaint  in  the  Inferior  Court, 
appear  to  be  for  the  same  cause  :  the  replication  says  only  quod  levavit  querelam 
suam  pro  eadem  causa,  so  that  the  declaration  in  the  Court  below  is  quite  out  of  the 
question  ;  and  therefore  if  the  plaintiff's  plaint  in  that  Court,  and  his  action  here  agree 
the  one  with  the  other,  it  is  all  that  is  necessary  ;  for  the  bare  levying  a  plaint  in  an 
Inferior  Court,  is  sufficient  to  prevent  the  Statute  of  Limitations,  (1  Sid.  228),  and 
the  demurrer  is  confined  entirely  to  the  variance  between  the  plaint  and  the  action 
here  ;  and  your  Lordship  will  observe,  that  the  plaint  below  and  the  bill  here  are 
exactly  the  same  ;  for  the  plaint  is  de  placito  transgr'  super  casum  ad  damnum  of  the 
plaintiff  201.  which  agrees  with  the  words  of  the  bill  in  this  Court;  and  though  the 
plaintiff  hath  gone  on  and  set  forth  the  continuances  of  that  plaint,  and  his  declaration 
upon  it,  which  is  more  than  he  need  have  done,  yet  I  hope  no  fault  which  may  now 
appear  in  that  declaration,  shall  prejudice  him  so  far,  as  to  make  the  levying  of  his 
plaint  stand  for  nothing,  and  so  admit  the  statute  to  run  against  him  and  deprive 
him  of  his  debt. 

And  I  further  submit  it,  whether  the  regularity  of  the  plaintiffs  declaring  in  the 
Inferior  Court  can  properly  be  examined  into  upon  this  demurrer  :  for  his  declaration 
and  proceedings  there  come  before  this  Court  only  by  way  of  recital,  and  to  shew  that 
the  plaintiff  made  a  legal  demand  and  pursued  his  right  within  a  proper  time  :  and 
though  the  plaintiff's  declaration  below  should  appear  plainly  to  be  erroneous,  yet 
your  Lordship  will  not  now  take  notice  of  that,  for  that  would  be  giving  judgment 
upon  a  record  which  is  not  before  you  :  and  I  beg  [725]  leave  to  compare  it  to  the 
case  of  Williams  v.  Foivler,  Mich.  7  Geo.  B.  K.  where  in  an  action  of  debt  brought 
against  an  administrator,  he  pleaded  in  bar,  that  his  intestate  was  indebted  to  J.  S. 
for  goods  sold  and  delivered,  and  that  J.  S.  thereupon  impleaded  him  and  recovered 
judgment  against  him  in  an  action  of  debt  upon  a  mutuatus ;  to  which  the  plaintiff 
demurred.  And  though  it  appeared  by  the  defendant's  own  shewing,  that  the  judg- 
ment was  erroneous  in  the  manner  he  had  recited  it,  yet  the  Court  held  the  plea  to 
be  good ;  for  till  it  was  reversed  in  a  proper  manner,  it  was  held  to  be  a  sufficient 
judgment  to  bar  the  plaintiff.     Ante,  407. 

And  as  the  intention  of  the  Statute  of  Limitations  was  only  to  oblige  persons  to 
demand  and  prosecute  their  rights  in  some  legal  method  within  a  reasonable  time,  I 
hope  it  appears  clearly  that  the  plaintiff  hath  strictly  pursued  the  intention  of  that 
law,  by  making  his  demand  in  the  Inferior  Court  in  the  manner  he  hath  set  forth,  and 
that  it  appears  as  fully  to  have  been  for  the  same  cause  of  action.  And  therefore  I 
pray  your  Lordship's  judgment  for  the  plaintiff. 

Raymond  C.J.  The  actions  in  the  two  Courts  are  of  such  a  nature,  that  they  may 
be  averred  to  be  the  same ;  for  the  Statute  3  &  4  Ann.  only  gives  an  additional 
remedy  upon  promissory  notes,  but  does  not  take  away  the  old  one  :  and  I  think  this 
note  might  have  been  given  in  evidence  upon  the  indebitus  assumpsit,  for  the  note 
imports  the  drawer's  having  so  much  money  of  the  other's  in  his  hands ;  and  though 
it  may  not  perhaps  be  allowed  in  evidence  in  such  case  as  a  promissory  note,  without 
further  proof  of  the  consideration  ;  yet  it  may  undoubtedly  be  given  in  evidence  on 
an  indebitatus  assumpsit,  as  a  paper  or  writing  to  prove  the  defendant's  receipt  of  so 
much  money  from  the  plaintiff.     Hani's  case,  Salk.  23. 

And  as  the  two  actions  may  therefore  be  averred  to  be  the  same,  so  I  take  the 
averment  to  be  sufficient  and  traversable  ;  and  the  averment  is  confined  only  to  the 
first  promise,  which  is  singled  out  by  the  word  quoad  in  the  replication,  and  closed 
as  to  the  rest. 

As  to  the  objection  that  is  made  against  the  declaration  in  the  Inferior  Court,  I 

K.  B.  XXII.— 26* 
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think  it  of  no  weight ;  for  though  the  declaration  should  be  ill,  yet  if  the  plaint  be 
regular  it  is  sufficient  to  prevent  the  statute. 

Reynolds  and  Probyn  Justices,  were  of  the  same  opinion  ;  but 
[726]  Fortescue  J.  held  strongly,  that  the  two  actions  were  of  so  different  a  nature, 
that  they  could  not  be  averred  to  be  the  same.  He  agreed,  that  the  variance  in  the 
sums  did  not  prevent  the  averment  of  their  being  for  the  same  cause  ;  but  he  held 
strongly,  that  since  the  statute  a  promissory  note  could  not  be  given  in  evidence  upon 
an  indebitatus  assumpsit ;  and  cited  the  case  put  by  Hale,  1  Vent.  252,  which  is  this ; 

A.  in  con.sideration  that  B.  would  marry  his  daughter,  promised  to  pay  1001.  and  in 
an  action  brought  the  plaintiff  was  barred  ;  and  in  another  action  brought  the  promise 
was  laid  to  pay  the  1001.  at  request,  and  it  was  held  it  could  not  be  averred  to  be 
the  same. 

In  the  other  points  he  agreed  with  the  rest  of  the  Judges  ;  and  said,  that  the  form 
of  declaring  in  the  Court  below  was  well  enough  :  that  it  had  been  so  adjudged 
between  Stephens  and  Greenland  in  this  Court,  and  that  the  case  in  4  Leon.  10-5,  was 
in  point.     Judgment  for  the  plaintiff. 

(1)  Bevin  v.  Chapnum,  1  Sid.  228,  S.  P.  Matthews  v.  Phillips,  Salk.  434.  Mois  v. 
Bruerton,  1  Ld.  Eaym.  553. 

(2)  Vide  Randulph  v.  Regendo,  P.  Geo.  2.     Bull.  L.  N.  P.  136,  137. 

HiGGiNS  vers.  Jennings. 

Where  full  costs  though  damages  under  40s.     L.  Raym.  1444,  S.  C. 

Trespass  quare  clausum  fregit,  and  for  erecting  a  wall,  and  spoiling  the  grass 
pedibus  ambulando.  The  defendant  pleads  not  guilty  as  to  all  but  the  treading  down 
the  grass,  and  as  to  that  justifies  for  a  way.  The  plaintiff  replies  extra  viam,  upon 
which  they  were  at  issue,  and  the  jury  find  for  the  plaintiff  upon  both  issues  and  2d. 
damages.  Upon  motion  the  Court  ordered  full  costs,  though  there  was  no  certificate, 
it  appearing  by  the  record  that  the  freehold  was  in  question  (a).     2  Lev.  234  (1). 

(a)  Cit.  Gilb.  Eq.  Rep.  198,  S.  C.     2  Show.  28,  but  not  S.  P. 

(1)  Beale  v.  Moore,  post,  1168,  S.  P.  But  it  is  otherwise  if  the  extent  and  place 
where  the  way  lies   has  been  agreed  upon  in  the  pleadings.     Cockerill  v.  Allanson, 

B.  R.  T.  22  Geo.  3.     HuUock  on  Costs,  86.     Bull.  L.  N.  P.  330,  S.  C. 

HuGGiNS  vers.  Durham  et  Ux'. 
Where  husband  and  wife  may  join  in  an  action  of  escape. 

Error  of  a  judgment  in  C.  B.  in  an  action  of  debt  brought  by  husband  and  wife 
against  the  warden  of  the  Fleet  for  4641.  6s.  2d.  on  the  escape  of  Oliver  Read,  who 
was  committed  by  the  Court  of  Chancery  for  that  sum.  And  the  declaration  sets 
forth,  that  5  February  6  Geo.  there  was  a  decree  reciting  the  bill  against  Read  et  al' 
by  the  wife  only,  which  suit  abated  by  her  marriage  with  the  other  plaintiff,  who 
revived  the  suit,  and  Read  put  in  his  answer,  insisting  that  he  had  repaid  2001.  part 
of  the  money  ;  and  an  issue  being  directed  thereupon,  the  same  was  tried  in  a  feigned 
issue,  and  found  against  him ;  that  then  the  cause  was  heard  upon  the  equity  reserved, 
when  it  was  referred  to  the  Master  to  take  the  account,  who  afterwards  reported 
4641.  6s.  2d.  to  be  due,  and  ap-[727]-pointed  it  to  be  paid  to  the  husband.  Then  the 
plaintiffs  set  forth,  that  the  report  was  confirmed,  and  Read  prosecuted  so  far,  as  to 
be  committed  for  non-payment,  when  the  defendant  suffered  him  to  escape. 

After  judgment  by  default  in  C.  B.  it  was  objected  on  error  by  Mr.  Strange,  that 
the  wife  ought  not  to  have  joined  in  this  action,  for  by  5  Ann.  c.  9,  §  4,  the  action  is 
given  to  such  person  to  whom  the  money  is  to  be  paid  by  the  decree ;  and  this  not 
being  an  action  maintainable  at  common  law,  they  must  take  it  as  the  statute  has 
given  it;  and  if  the  wife  be  joined  where  she  ought  not,  it  is  error.  1  Roll.  Abr.  782. 
And  this  is  in  the  nature  of  a  destruction  of  the  first  cause  of  action,  and  giving  the 
husband  a  new  one  in  his  own  right.     1  Sid.  299. 
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Sec]  per  Curiam,  though  the  order  only  appoints  it  to  be  paid  to  the  husband,  yet 
by  the  first  decree  it  is  directed  that  the  Master  shall  take  an  account  what  is  due  to 
the  husband  aud  wife,  which  shews  she  is  interested  in  the  case,  and  therefore  proper 
to  join  in  the  action.     Judgment  affirmed. 

Gregson  vers.  Heather. 

4  Ann.  c.  16.  Sheriff  may  assign  a  bail  bond  out  of  the  county,  and  the  action  be 
brought  where  the  assignment  was.  L.  Raym.  1455.  Fort.  366,  S.  C.  Trin. 
13  Geo.  Norcroft  and  Matthews,  the  same  point  ruled  so  again  on  the  authority  of 
this  case. 

Debt  upon  a  bail  bond.  And  declares  that  he  took  out  a  writ  directed  to  the 
Sheriff  of  Surrey,  &c.  who  took  a  bail  bond,  which  he  afterwards  assigned  to  the 
plaintiff  at  London,  where  the  action  was  brought.  On  demurrer  it  was  objected, 
that  the  action  was  grounded  on  the  bond  entered  into  by  the  bail,  and  that  being 
laid  to  be  done  in  Surrey,  the  action  should  have  been  there. 

Strange  contra.  The  action  is  founded  on  the  assignment  which  is  the  only  thing 
that  impowers  the  plaintifl'  to  sue,  and  that  is  laid  to  be  where  the  action  is  brought. 
2  Roll.  Abr.  602,  pi.  9.  Action  for  escape  laid  in  Nottinghamshire,  of  one  arrested 
by  the  Sheriff  of  York.  Cro.  El.  625.  1  Sid.  218,  the  plaintiff  has  his  election  to 
bring  his  action  for  a  false  return,  either  in  Middlesex,  where  the  writ  is  returned,  or 
in  the  country  where  the  party  was  arrested.  And  if  it  should  be  thought  that  the 
executing  the  bond  is  part  of  the  cause  of  action,  yet  7  Co.  Bulwer's  case  is  express, 
that  where  matter  in  one  county  is  dependant  on  matter  in  another  county,  the 
plaintiff  may  lay  his  action  in  either.  Et  per  Curiam,  the  law  is  certainly  so,  there- 
fore judgment  for  the  plaintiff. 

[728]     Sutton  vers.  Bryan. 

Practice.     Trin.  13  Geo.  Cobb  and  Kingsmill,  the  same  rule. 

The  Court  gave  costs  for  not  going  on  to  execute  a  writ  of  inquiry  according  to 
notice ;  and  said  it  was  as  reasonable,  as  in  case  of  a  trial  (1). 

(1)  Vide  Shadford  v.  Houston,  ante,  317,  S.  P. 

Batson  et  Al'  vers.  Sayer. 

In  Middlesex  coram  Raymond  C.  J.  de  B.  E. 

There  may  be  a  select  vestry,  and  what  is  laid  only  as  a  circumstance  need  not 

be  proved. 

In  an  action  for  a  false  return  of  a  mandamus  to  swear  the  plaintiff  into  the  office 
of  churchwarden,  the  plaintiff  set  out,  that  he  was  elected,  and  presented  himself  to 
be  sworn,  but  was  refused ;  and  non  fuit  electus  returned. 

The  Chief  Justice  held,  that  by  law  there  may  be  a  select  vestry,  and  that  in  this 
case  the  plaintiff  need  not  prove  the  presenting  himself  to  be  sworn,  because  that  is 
but  a  circumstance,  and  not  to  the  point  of  truth  or  falsity  of  the  return  (1). 

(1)  So  also  in  penal  actions.  Combe  v.  Pitt,  3  Burr.  1586. 

DoMiNus  Rex  vers.  Rhodes. 

At  the  Old  Bailey. 

Party  whose  name  is  to  a  deed,  no  witness  to  prove  it  a  forgery. 

Indictment  for  forging  a  letter  of  attorney,  whereby  he  transferred  Mr.  Heysham's 
stock,  and  Mr.  Justice  Fortescue  refused  to  let  Heysham  be  a  witness  (1). 

(1)  Shank  qui  tarn  v.  Payne,  ante,  633.     But  see  Rex  v.  Broughtan,  post,  1229. 
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Abrahams  qui  tani  v.  Bunn,  4  Burr.  22.51.     Bull.  L.  N.  P.  288,  and  Well's  case,  cor. 
Willes  C.J.     Bull.  L.  N.  P.  289. 

OsBORN  against  The  Governors  of  Guy's  Hospital. 

[Followed,  Baxter  v.  Gi-ay,  1842,  3  M.  &  G.  772.] 

At  Guildhall  coram  Raymond  C.J. 

Where  a  man  does  work  in  expectation  of  a  legacy,  he  cannot  sue  the  executor. 

Bull.  L.  N.  P.  145. 

The  plaintiflf  brought  a  quantum  meruit  pro  opere  et  labore  in  transacting  Mr. 
Guy's  stock  affairs  in  the  year  1720.  It  appeared  he  was  no  broker,  but  a  friend  ; 
and  it  looked  strongly,  as  if  he  did  not  expect  to  be  paid,  but  to  be  considered  for  it 
in  his  will.  And  the  Chief  Justice  directed  the  jury,  that  if  that  was  the  case,  they 
could  not  find  for  the  plaiutiflF,  though  nothing  was  given  him  by  the  will :  for  they 
should  consider  how  it  was  understood  by  the  parties  at  the  time  of  doing  the  business, 
and  a  man  who  expects  to  be  made  amends  by  a  legacy,  cannot  afterwards  resort  to 
his  action. 

[729]      GOODRIGHT    EX    DEJIISS.    LiSLE   verS.   PULLIN    ET   Al'. 

[See  S.  C.  2  Ld.  Raym.  1437  ;  92  E.  R.  435  (with  note).] 

Devise  to  A.  for  life,  and  after  to  his  heirs  male  of  his  body  and  his  heirs  for  ever, 
and  for  want  of  such  heir  male,  remainder  over,  is  an  estate  tail  in  A.(l).  L.  Raym. 
1437.     1  Barnard.  B.  R.  6.     2  Eq.  Abr.  315,  S.  C.     Vide  Fearne  4  ed.  282. 

Special  verdict  in  ejectment  upon  a  devise  by  Nicholas  Lisle,  which  was  in  this 
manner  :  "  I  Nicholas  Lisle  give  and  bequeath  unto  my  wife  all  that  my  messuage  or 
tenement  called  Hattersfield,  to  hold  for  the  term  of  her  natural  life,  and  after  her 
decease,  then  to  my  kinsman  Nicholas  Lisle,  for  and  during  the  term  of  his  natural 
life,  and  after  his  decease  unto  the  heirs  males  of  the  body  of  the  said  Nicholas  lawfully 
to  be  begotten  and  his  heirs  for  ever  :  but  in  case  the  said  Nicholas  die  without  such 
heir  male,  then  I  give  and  bequeath  the  said  premisses  unto  my  kinsman  Edward  Lisle 
for  and  during  his  natural  life,  and  after  his  decease  to  the  heirs  males  of  his  body 
lawfully  begotten  and  his  heirs  for  ever ;  and  for  default  of  such  heir  male,  remainder 
over."  The  jury  find,  that  upon  the  testator's  death  his  widow  entered  and  died 
seised,  and  that  Nicholas  Lisle  (the  devisee)  and  the  widow,  in  her  life-time,  suffered 
a  common  recovery,  to  the  use  of  the  said  Nicholas  in  fee,  and  that  the  said  Nicholas 
entered  upon  the  death  of  the  widow,  and  died  seised,  leaving  no  issue. 

Edward  Lisle  the  lessor  of  the  plaintiff  claims  as  heir  male  to  Edward  Lisle  (the 
remainder-man  in  the  will)  supposing  this  to  be  only  an  estate  for  life  to  Nicholas, 
and  therefore  that  the  recovery  suffered  by  him  and  Mary  (the  widow)  could  not  bar 
the  remainders.  The  defendant  claims  as  heir  in  fee  to  Nicholas.  The  single  question 
therefore  is,  whether  Nicholas  the  devisee  took  an  estate  tail,  or  only  an  estate  for 
life,  by  this  will. 

Bootle,  for  the  plaintiff  argued,  that  it  appear'd  plainly  to  be  the  intention  of  the 
devisor,  that  Nicholas  should  take  an  estate  for  life  only  ;  for  the  premisses  are 
expressly  limited  to  him  for  life;  and  if  the  testator  had  intended  him  an  estate  tail, 
why  is  there  this  restriction? 

The  son  of  Nicholas,  if  he  had  had  one,  could  not  have  taken  by  way  of  present 
and  immediate  devise,  but  as  a  purchaser  after  the  decease  of  his  father,  because  the 
limitation  is  to  his  heirs  males,  after  his  decease,  and  not  till  then  ;  and  a  devise  to 
A.  for  life,  remainder  to  the  sons  of  his  body  lawfully  begotten,  is  only  an  estate  for 
life,  1  Roll.  Abr.  837,  pi.  13.  In  JFild's  rase,  6  Co.  17,  a  devise  to  one  and  after  his 
decease  to  his  children,  is  only  an  estate  for  life,  and  the  children  must  take  by  way 
of  remainder :  which  case  agrees  with  the  present,  for  bore  it  is  a  devise  to  Nicholas 
for  life,  and  after  his  decease  to  his  heirs  males. 

[730]  But  the  subsequent  words  in  this  will,  will  make  the  case  much  stronger, 
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which  are  these ;  in  case  the  said  Nicholas  die  without  such  heir  male ;  for  the  words 
such  heir  male  in  the  singular  number,  are  relative,  and  qualify  the  foregoing  words 
heirs  males  of  his  body,  by  pointing  out  and  describing  the  very  person  that  is  to 
inherit,  so  as  to  make  him  a  mere  purchaser.  And  Archer's  case,  1  Co.  66,  comes 
up  fully  to  this  case,  and  is  founded  on  the  same  reason  :  and  the  only  difference  in 
the  two  cases  is,  that  in  Archer's  case  the  limitation  was  to  the  next  heir  male,  and 
in  the  present  case  the  devise  is  to  his  heir  male,  and  the  word  next  is  omitted  : 
yet  the  words  his  heir  male  are  as  plain  a  description  of  the  person,  as  the  words 
next  heir,  and  therefore  cannot  be  taken  to  be  words  of  limitation,  any  more  than  in 
Archer's  case. 

Fazakerley  contra.   The  intention   of  the    testator  is  an   uncertain   rule  for  the 
construction  of  wills,  which  mu.st  be  considered  by  the  rules  of  law.     Cro.  Eliz.  52.5. 
The  words   heirs  males  are  words  of    limitation    even   in   a  deed,    1    Co.   104, 
Shelley's  case. 

By  the  devise  in  the  present  will  there  is  an  estate  tail  executed  in  Nicholas  ;  and 
tho'  it  is  objected,  that  the  limitation  being  to  him  for  life  expressly,  will  alter  the 
case  ;  yet  there  is  nothing  in  that  objection,  as  was  adjudged  in  the  case  of  King  v. 
Mellinff,  1  Vent.  22.5,  and  2  Lev.  58,  where  the  devise  was  to  his  son  Bernard  for  life, 
and  after  his  decease  to  the  issue  of  his  body  lawfully  begotten  on  his  second  wife  ; 
and  yet  it  was  held  to  be  an  estate  tail  in  Bernard ;  which  is  a  stronger  case  than 
the  present,  and  fully  answers  the  objection  of  the  express  limitation  to  Nicholas  for 
life  only. 

It  is  objected,  that  the  word  his  must  controul  the  precedent  words  heirs  males, 
and  relate  to  them  ;  but  it  is  not  necessary  that  it  should  relate  to  heirs  males,  for 
it  may  be  satisfied  by  a  better  construction,  by  referring  it  to  the  word  Nicholas, 
which  is  in  the  singular  number.  It  was  certainly  the  intent  of  the  testator,  that  all 
the  heirs  of  Nicholas  should  take ;  but  by  construing  the  word  his  to  relate  to  heir 
male,  the  estate  would  vest  by  way  of  designatio  persoiiie  in  the  eldest  son  only,  for 
he  only  is  the  heir  male,  and  all  the  other  sons  would  be  excluded. 

Tho  words  heir  male  are  nomen  collectivum,  and  include  all  the  heirs  male,  as 
the  word  issue  does,  and  ex  vi  termini  takes  in  the  [731]  whole  generation  ;  so  that 
under  that  description  all  the  sons  may  take,  and  it  is  not  confined  to  one.  In  the 
case  of  Backhouse  v.  IFells,  in  Lord  Parker's  time,  a  devise  was  to  A.  for  life  only, 
and  after  his  decease  to  his  issue  ;  and  this  was  held  to  be  an  estate  for  life  in  A. 
because  of  the  words  for  life  only,  and  the  limitation  after  being  to  his  issue,  which 
is  a  word  of  purchase.  But  Lord  Parker  took  a  distinction,  that  if  the  words  had 
been  heirs  male  instead  of  issue,  the  operation  of  the  law  would  have  been  too  strong 
for  the  intention  of  the  testator. 

In  the  present  case  there  is  an  express  estate  tail  devised,  and  no  special  words 
to  controul  or  alter  it,  and  therefore  it  ought  to  be  so  adjudged,  as  in  the  case  of 
Atkins  v.  Atkins,  Cro.  Eiiz.  248,  and  if  any  words  are  to  be  rejected,  it  is  most 
rational  to  reject  the  latter. 

Raymond  Chief  Justice,  it  will  be  a  difficult  thing  to  make  this  an  estate  for  life  : 
and  the  case  of  King  v.  Melling  answers  all  the  objections,  as  to  the  limitation  to 
Nicholas  for  life. 

The  word  issue  is  a  proper  word  of  purchase,  but  the  word  heirs  is  always  a  word 
of  limitation  (2),  and  the  word  heirs  being  used  in  this  case,  the  words  after  bis 
decease,  are  of  no  force. 

The  words  heir  and  heir  male  are  nomiua  collectiva,  and  include  all  the  heirs  of 
the  devisee  :  and  in  Archer's  case  it  was  the  word  next  which  confined  it  to  one 
particular  person,  for  without  that  word,  it  would  have  been  a  limitation,  and  not 
a  purchase. 

The  word  his  is  the  word  which  makes  the  difficulty  in  this  case ;  but  I  think 
that  it  may  very  properly  be  referred  to  Nicholas  himself.  Suppose  Nicholas  had 
had  several  sons  ;  if  the  eldest  had  been  made  a  purchaser  by  this  will,  the  other 
sons  could  not  have  taken  ;  and  there  must  be  stronger  words  than  these  to  controul 
the  words  heirs  males  and  make  them  words  of  purchase.  I  therefore  think  this 
clearly  to  be  an  estate  tail  in  Nicholas. 

Fortescue  Justice,  I  am  clearly  of  the  same  opinion  ;  and  think  the  case  of  King  v. 
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Melling  to  be  a  much  stronger  case  ;  because  of  the  power  there  given  to  make  a  jointure. 
The  word  heirs  is  certainly  a  word  of  limitation,  unless  there  are  other  words  which 
confine  it  to  a  particular  person,  as  the  words,  next,  eldest,  &c.  and  without  such 
words  added  to  it,  it  can  never  be  a  word  of  purchase :  but  it  hath  been  held  that  the 
word  issue  may  be  construed  either  way. 

[732]  The  word  heir  refers  to  Nicholas,  and  the  word  such  means  such  heir  male 
in  succession. 

In  Archer's  case  the  particular  person  was  pointed  out  by  the  word  next ;  and  in 
Wild's  case  there  is  the  word  children,  which  could  not  be  a  word  of  limitation,  and 
he  cited  Moor  124. 

Reynolds  and  Probyn  Justices,  of  the  same  opinion,  and  judgment  was  given  for 
the  defendant  by  the  whole  Court. 

(1)  Beside  the  present  ease  superadded  words  of  limitation  have  been  held  not  to 
restrain  the  legal  operation  of  a  limitation  to  heirs  or  issue  of  the  body  in  Legate  v. 
Sewell,  1  P.  Wms.  87.  1  Eq.  Abr.  394.  2  Vern.  551.  Morris  v.  Le  Gay,  cited 
2  Burr.  1102.  2  Atk.  249.  Fearne  C.  R.  4  ed.  247.  Minshull  v.  Minshull,  1  Atk. 
411.  ^rnyii!  V.  P«a7-6W,  Fearne  C.  R.  4  ed.  187.  Ambl.  358,  S.  C.  King  v.  Burchell, 
4  Term  Rep.  296.  Amb.  379.  Roe  v.  Gh-eiv,  2  Wils.  322.  Denn  v.  Puckeij,  5  Term 
Rep.  299,  and  see  Doe  ex  dem.  Blandfmrl  v.  Applin,  4  Term  Rep.  82.  As  to  the  cases 
in  which  they  have  been  controlled  by  subsequent  words,  vide  Shaw  v.  Weigh,  post, 
804.     Law  Y.  Davis,  post,  849. 

(2)  Vide  ante,  31.  But  the  words,  "heirs  of  the  body"  have  been  considered  as 
words  of  purchase  where  the  intent  required  it  in  a  covenant  to  stand  seised  to  uses. 
Lisle  V.  Gh'ay,  2  Lev.  223.  Rayra.  278,  as  also  in  a  deed  of  trust.  Allgood  v.  Withers, 
cited  2  Burr.  1107.  Et  vide  the  opinion  of  Hardwicke  Lord  C.  in  Bagshaw  v.  Spencer, 
2  Atk.  580.     1  Ves.  147. 

Earle  vers.  Hinton.     In  C.  B. 

Executor  cannot  plead  judgments  to  the  scire  facias  which  he  might  have 
pleaded  in  the  action  ( 1 ). 

A  scire  facias,  was  brought  against  the  defendant  as  executrix  of  her  late  husband 
deceased,  upon  a  judgment  obtained  against  her  as  executrix.  To  which  she  pleaded 
in  bar,  a  judgment  obtained  against  her  testator  for  so  much  money,  and  that  she  had 
not  assets  ultra,  &c.     To  this  the  plaintiff  demurred. 

Raby  Serjeant  for  the  plaintiff  insisted,  that  the  defendant  might  have  pleaded 
the  judgment  against  the  testator  in  bar  to  the  action  brought  against  the  defendant 
as  executrix,  and  she  having  neglected  to  do  that,  shall  not  be  at  liberty  to  plead  it 
now  to  the  scire  facias  ;  for  her  suffering  judgment  to  go  against  her  as  executrix  is 
an  admission  of  assets.     3  Lev.  113,  114.     Salk.  310(a). 

Eyre  Chief  Justice,  it  is  a  settled  rule  in  law,  that  if  a  defendant  has  a  matter 
proper  for  his  defence,  and  he  neglects  to  plead  it  in  bar  to  the  action  at  the  time  he 
may,  he  shall  never  take  advantage  of  it  after  (2).  If  an  executor  hath  1001.  assets, 
and  there  are  two  creditors  each  for  1001.  and  both  sue  him  for  that  sum  ;  the 
e-xecutor  hath  no  way  but  to  suffer  judgment  to  one,  and  plead  it  in  bar  to  the 
other  (3).  And  if  he  suffers  judgment  in  both  actions,  he  cannot  plead  the  judgment 
of  one  against  the  scire  facias  of  the  other,  but  must  pay  both  debts.  If  a  tenant  in 
tail  upon  a  scire  facias  be  returned  tenant  in  fee,  and  suffers  judgment  by  default ; 
upon  an  elegit,  and  ejectment  brought,  he  cannot  give  in  evidence,  or  any  ways 
defend  himself  by  his  tenancy  in  tail,  because  he  might  have  plea<led  it  in  bar  to 
the  scire  facias.     2  Sid.  12.     1  Sid.  54.     Hob.  283.     Judgment  for  the  plaintiff. 

(1)  Trail  v.  Edwards,  6  Mod.  308.  Skellon  v.  Haivling,  1  Wils.  258.  JVliartm  v. 
Fiicliardson,  post,  1175.  Ramsden  v.  Jackson,  1  Atk.  292.  Erving  v.  Peters,  3  Term 
Rep.  685.  Bull.  L.  N.  P.  122.  And  according  to  the  two  last  cases  it  is  immaterial 
whether  the  original  judgment  against  the  executor  was  by  confession  or  default,  or 
whether  there  had  been  a  verdict  against  him  he  having  neglected  to  plead  plene 
administravit. 
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(a)  L.  Raym.  589.     Com.  87.     3  Term  Rep.  690,  S.  C. 

(2)  Vide  post,  1043. 

(3)  Anm.  Show.  202.  JFalsan  v.  Ogden,  Doug.  452,  S.  P.  where  the  debts  were 
ill  the  same  degree,  but  a  plea  by  an  administrator  of  judgment  confessed  on  a 
single  contract  debt  to  an  action  on  a  bond  must  aver  that  he  had  no  notice  of  the 
specialty  creditors'  demand.     Sawyer  v.  Mercer,  1  Term  Rep.  690. 

[733]    Burrows  vers.  Jemino.     In  Gang'. 

[See  Ellis  v.  M'Henry,  1871,  L.  R.  6  C.  P.  234.] 

A  man  cannot  be  sued  here  on  his  acceptance  of  a  bill  of  exchange  abroad  after  be 
has  been  discharged  by  the  laws  of  that  country.  Mosely,  1.  Sel.  Cas.  in  Chan.  169. 
2  Eq.  Ab.  .524,  c.  7,  S.  C.  12  Vin.  Abr.  476,  pi.  2,  524,  pi.  7.  Sel.  Chan.  Cas. 
69,  S.  C.  Theo.  Evid.  39.  Tri.  at  Ni.  Pri.  231.  3  Keb.  Rep.  78.5,  pi.  34. 
Comb.  120.     3  Mod.  194,  n.  to  2d  ed. 

A  bill  of  exchange  was  drawn  upon  the  plaintiff  at  Leghorn,  which  he  accepted  : 
but  by  the  law  there,  if  a  bill  be  accepted  and  the  drawer  fails,  and  the  acceptor  hath 
not  sufficient  effects  of  the  drawer  in  his  hands  at  the  time  of  the  acceptance,  the 
acceptance  becomes  void(l).  And  this  happening  to  be  the  plaintiffs  case,  in  order 
to  discharge  himself  of  this  acceptance,  he  instituted  a  suit  at  Leghorn,  and  his 
acceptance  was  thereupon  vacated  by  a  sentence  in  that  Court.  Afterwards  the 
plaintiff  returned  to  England,  and  was  sued  here  at  law  upon  this  bill ;  and  thereupon 
he  exhibited  his  bill  in  this  Court  for  an  injunction  and  relief. 

King  Lord  Chancellor  was  clearly  of  opinion,  that  this  cause  was  to  be  determined 
according  to  the  local  laws  of  the  place  where  the  bill  was  negotiated  :  and  the 
plaintiff's  acceptance  of  the  bill  having  been  vacated,  and  declared  void,  by  a  com- 
petent jurisdiction  ;  he  thought  that  sentence  was  conclusive,  and  bound  the  Court 
of  Chancery  here :  and  to  this  purpose  he  instanced  the  case  of  one  Hutrhinsm, 
which  was  in  29  Car.  2,  and  is  mentioned  in  Show.  6,  where  Hutchinson  having 
killed  a  person  in  Spain,  was  there  prosecuted,  tried  and  acquitted  of  the  murder  ; 
and  afterwards  returning  to  England,  he  was  indicted  again  for  the  same  murder 
here,  to  which  indictment  he  pleaded  the  acquittal  in  Spain  in  bar,  and  the  plea  was 
allowed  to  be  a  good  bar  to  any  proceedings  here  (2). 

And  upon  the  Attorney  General's  insisting,  that  the  plaintiff  might  have  taken 
advantage  of  this  matter  upon  a  trial  at  law,  and  therefore  not  relievable  in  a  Court 
of  Equity  : 

The  Chancellor  declared,  that  if  he  was  to  try  the  cause  at  law,  he  would  allow 
the  plaintiff  the  benefit  of  this  matter  upon  the  trial.  But  as  other  Judges  might  be 
of  a  different  opinion,  he  would  not  put  the  plaintiff  upon  the  difficulty  and  hazard 
of  a  trial.  And  he  said  he  remembered  a  case  which  came  before  him  in  the  Lord 
Mayor's  Court,  when  he  was  Recorder  of  London  :  where  a  mariner  sued  in  the 
Admiralty  Court  for  his  wages,  and  there  being  a  sentence  against  him  there,  he 
afterwards  brought  his  action  in  the  Mayor's  Court  for  the  same  wages ;  and  his 
Lordship  (as  recorder)  being  doubtful  whether  he  should  allow  the  defendant  to  give 
the  sentence  in  the  Admiralty  Court  in  evidence  upon  non  assumpsit,  asked  the 
opinion  of  Chief  Justice  Holt,  who  said,  that  whatever  defeated  the  promise,  might 
be  [734]  given  in  evidence  on  non  assumpsit,  and  that  the  sentence  in  the  Admiralty 
Court  would  be  good  evidence. 

And  in  this  case  a  perpetual  injunction  was  granted,  to  enjoin  the  defendant  from 
suing  upon  this  bill.     In  Cane.  22d  of  November  1726. 

(1)  In  Mosely's  Rep.  the  custom  is  stated  to  be,  "  that  if  the  drawer  has  failed 
before  the  acceptance  of  the  bill,  and  the  acceptor  at  that  time  has  no  notice  thereof, 
he  shall  not  be  obliged  to  pay  the  bill  unless  he  has  effects  of  the  drawer's  in  his 
hands,  and  then  he  shall  be  only  answerable  for  their  value."  But  2  Eq.  Ab.  524, 
represents  the  custom  to  be  as  it  is  stated  here. 

(2)  Vide  Bhist  v.  Bampfield,  1  Chanc.  Ca.  237.  Ncwland  v.  Horseman,  1  Vern.  21. 
2  Chanc.   Ca.   74.     Ex  parte  Burton,  1   Atk.  255.     But  where  the  sentence  is  not 
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peremptory,  an  appeal  from  it  to  an  higher  Court  remaining  undecided,  and  the 
paity  is  willing  to  forego  his  suit  there,  Chancery  will  not  grant  an  injunction  to 
prevent  his  suing  at  law  here.     1  Vern.  21.     2  Chanc.  Ca.  74. 

Dawkins  vers.  Burridge. 

12  &  13  W.  3,  c.  3.     Members  of  Parliament  may  be  sued  in  C.  B.  by  bill. 
L.  Raym.  1442.     1  Barn.  B.  R.  7,  S.  C. 

An  action  was  brought  in  the  Common  Pleas  by  bill  against  the  defendant,  who 
was  set  forth  in  the  plaintiff's  declaration  to  be  a  member  of  Parliament  in  this 
manner,  (viz.)  eodem  def  habente  piivileg'  Parliament  ;  the  plaintiff  had  judgment 
by  default,  and  the  defendant  now  brought  a  writ  of  error. 

And  Mr.  Reeve  for  the  plaintiff  in  error  took  this  exception  to  it :  that  the  Act 
12  &  13  W.  3,  c.  3,  gives  no  power  to  the  Court  of  Common  Pleas  to  proceed  in  such 
cases  by  bill.  The  words  of  the  statute  are,  "  that  members  of  the  House  of  Commons 
may  be  proceeded  against  in  His  Majesty's  Courts  of  King's  Bench,  Common  Pleas, 
and  Exchequer,  by  summons  and  distress  infinite,  or  by  original  bill,  and  summons, 
attachment  and  distress."  And  he  insisted,  that  the  word  bill,  which  is  mentioned 
in  the  statute,  is  not  to  be  applied  to  the  Court  of  C.  B.  but  only  to  this  Court ;  for 
a  bill,  being  the  proper  and  usual  process  of  this  Court,  and  an  original  the  proper 
process  of  C.  B.  the  statute  did  not  intend  to  alter  the  process  of  the  two  Courts,  and 
to  confound  them ;  but  to  apply  to  each  Court  its  proper  process,  and  leave  it  in  that 
respect,  as  it  was  before. 

But  upon  considering  the  words  of  the  statute,  the  Court  were  all  of  opinion, 
that  the  plaintiff  might  proceed  against  the  defendant  in  the  Court  of  Common  Pleas 
by  bill,  notwithstanding  it  was  not  the  usual  process  of  that  Court :  for  the  Court 
observed,  that  there  was  a  proviso  in  the  statute,  "  that  it  should  not  extend  to  give 
any  jurisdiction  to  any  Court  to  hold  pleas  in  any  real  or  mixt  action,  in  any  other 
manner  than  such  Court  might  have  done  before  the  making  of  this  statute ;  which 
they  said  implied,  that  in  personal  actions,  such  as  the  present  was,  the  plaintiff 
might,  by  virtue  of  the  first  clause  in  the  statute,  proceed  either  by  bill  or  original." 
Judgment  affirmed. 

Crokatt  vers.  Jones. 

Amendment  by  adding  continuances.     L.  Raym.  1441. 

Action  upon  the  case  upon  a  bill  of  exchange.  The  defendant  pleaded,  that  the 
bill  was  first  exhibited  23  October  12  Geo.  quodque  non  assumpsit  infra  sex  atinos 
ante  exhibitionem  billas.  To  which  the  plaintiff  replied,  that  the  action  was  [735]  first 
commenced  28  November  11  Geo.  and  that  the  defendant  promised  within  six 
years  before  that :  the  defendant  demurred.  And  Serjeant  Chappie  pro  def  insisted, 
that  it  was  not  enough  to  say  the  action  was  first  commenced  such  a  day,  without 
shewing  the  process,  and  continuing  it  down  to  the  time  of  the  declaration ;  and 
so  is  Salk.  420. 

Strange  contra  cited  Tho.  Ent.  438,  which  is  in  the  same  form  as  this.  But  the 
Court  would  not  allow  that  as  a  sufficient  authority,  and  Lutw.  256,  was  cited  as  a 
case  in  point.  Whereupon  it  was  adjourned  :  and  at  another  day  I  moved  to  amend 
the  replication,  by  setting  out  the  latitat,  and  adding  the  continuances ;  and  cited 
IVinkworlh  v.  Clarke  (a),  where  they  were  sent  up  for  after  a  writ  of  error,  it  appear- 
ing there  (as  it  did  in  this  case)  that  there  were  regular  continuances,  P.  4  Geo.  and 
as  to  its  being  after  a  demurrer,  I  cited  Russel  v.  Martin  arui  Thmpe,  ante,  583. 

Serjeant  Chappie  contra,  cited  Hales  v.  Hales  in  C.  B.  Pas.  11  Geo.  where  they 
refused  to  let  the  plaintiff  add  continuances  after  a  demurrer.  Sed  per  Curiam,  the 
authorities  of  our  own  Court  warrant  it,  and  therefore  let  the  replication  be  amended, 
on  payment  of  costs. 

And  afterwards  the  pleadings  being  closed,  it  appeared  that  the  plaintiff  declared 
upoti  two  bills  of  exchange  and  several  other  promises ;  the  defendant  as  to  the  two 
first  counts  upon  the  bills  of  exchange  pleads  quod  actio  non  accrevit  infra  sex  anuos, 
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and  as  to  the  other  counts  non  assumpsit  generally.  The  plaintiff  replies  that  upon 
such  a  day  he  sued  out  a  latitat,  which  he  continues  down  to  the  present  declaration, 
and  avers  that  the  cause  of  action  arose  within  six  years  before  the  suing  out  the 
latitat.  The  defendant  rejoins  :  protestando  that  there  was  no  such  writ  issued  as  set 
out  by  the  plaintiff,  for  plea  says,  that  after  the  si.x;  years  were  expired,  (viz.)  such  a 
day,  the  plaintiff  first  sued  out  a  latitat,  which  he  sets  forth,  and  that  he  appeared  to 
it,  and  that  the  plaintiff  declared  upon  it  as  above  ;  and  traverses  that  he  appeared 
and  put  in  bail  to  the  writ  mentioned  in  the  replication  ;  et  hoc  paratus  est  verificare. 
The  plaintiff  demurred,  and  shewed  for  cause,  that  this  rejoinder  is  contrary  to  the 
record  of  the  appearance,  and  is  a  negative  pregnant.  The  defendant  joined  in 
demurrer. 

Strange  for  the  plaintiff  argued  that  the  rejoinder  was  contrary  to  the  record  ;  and 
this  is  not  a  denial  of  there  being  such  a  record,  but  an  offer  to  put  in  issue  the  effect 
of  it.  And  the  plaintiff  could  not  take  issue  and  carry  it  to  a  jury,  to  inquire 
[736]  which  writ  the  appearance  related  to.  The  only  issue  the  defendant  could 
have  taken  was,  whether  the  cause  of  action  accrued  within  six  years  before  the  teste 
of  the  first  latitat. 

Here  is  first  a  protestando  that  there  is  no  such  writ,  and  then  the  traverse  admits 
it,  and  offers  to  try  whether  the  defendant's  appearance  was  upon  that  or  another. 

Second  objection.  If  this  were  a  matter  issuable,  yet  there  being  a  negative  and  an 
affirmative,  the  rejoinder  is  ill  in  the  manner  it  is,  for  it  ought  to  have  concluded  to 
the  country. 

Serjeant  Chappie  for  the  defendant,  did  not  offer  to  support  the  rejoinder,  but 
insisted  that  the  replication  was  ill ;  for  the  plaintiff  should  have  averred,  that  he 
actually  sued  out  and  prosecuted  such  writ  to  avoid  the  statute  ;  but  here  he  only 
says  that  the  Court  awarded  such  a  writ,  and  then  sets  forth  the  continuances  upon 
it,  which  is  not  sufficient.     Thom.  Ent.  151.     Brownl.  Red.  104.     Salk.  420. 

The  plaintiff  should  likewise  have  shewn,  that  a  bill  of  Middlesex  was  taken  out 
precedent  to  the  latitat,  for  that  is  the  foundation  of  a  latitat,  and  ought  always  to 
issue  first. 

The  Court  were  of  opinion  that  the  rejoinder  was  ill,  and  that  the  writ  and 
continuances  were  sufficiently  set  forth. 

Raymond  C.J.  at  first  doubted  whether  the  plaintiff  ought  not  to  have  shewn  that 
a  bill  of  Middlesex  issued  before  the  latitat,  because  the  bill  is  the  foundation  of  the 
latitat.  But  afterwards  he  agreed  with  the  rest  of  the  Court,  that  it  was  not 
necessary.     Stiles  156.     1  Sid.  53,  60(1).     And  judgment  was  given  for  the  plaintiff. 

(a)  See  this  case  at  large  in  10  Vin.  Abr.  39,  pi.  47,  &  1  Wils.  303-4.  Ante,  139. 
Post,  1227. 

(1)  Hollister  v.  Comer,  ante,  550,  S.  P.     Bull.  L.  N.  P.  151. 
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Sir  Robert  Raymond,  Knt.,  Lord  Chief  Justice.  Sir  John  Fortescue  Aland,  Knt. , 
James  Reynolds,  Esq.,  Sir  Edmund  Probyn,  Knt.,  Justices.  Sir  Philip  Yorke, 
Knt.,  Attorney  General.     Charles  Talbot,  Esq.,  Solicitor  General. 

Dudley  vers.  Nettlefold. 

Award  supplied  by  rule. 

Upon  a  reference  it  was  awarded,  that  the  plaintiff  should  pay  the  costs ;  and 
there  being  no  body  appointed  to  tax  them,  the  Court  supplied  it  by  ordering  the 
Master  to  do  it  (1).     Strange  pro  def. 

(1)  Vide  JFall  v.  Fulwood,  Com.  Rep.  331.  Stephenson  v.  Brovming,  Barnes  56. 
Furnis  v.  Hallani,  ib.  166.     Perry  v.  Nicholsm,  Say.  Rep.  240. 
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White  vers.  Holland  et  Al'. 

Practice  as  to  the  51.  for  not  filing  common  bail.     Gilb.  K.  B.  369.     1  Tidd's  Prac. 

122,  note(g). 

Upon  debate  it  was  held,  that  the  rule  for  payment  of  51.  for  not  filing  common 
bail  according  to  the  9  &  10  W.  3,  c.  25,  §  33,  should  be  made  absolute  on  the  first 
motion,  the  words  of  the  statute  being,  that  the  Court  shall  immediately  award 
judgment,  whereon  the  plaintiflT  may  take  out  execution.     Strange  pro  quer'. 

[738]    Stiles  against  Serjeant  Mead. 

Plea  of  privilege  without  affidavit  set  aside. 

He  pleaded  his  privilege  as  a  serjeant,  with  a  writ  annexed.  But  for  want  of  an 
affidavit  that  he  had  business  there,  and  there  only,  the  Court  set  it  aside. 

BROWN.SMITH  vers.    GiLBORNE.      In    CaNC. 

No  carrying  a  voluntary  settlement  into  execution. 

The  defendant  had  two  daughters,  and  on  the  marriage  of  one  of  them  to  the 
plaintiff's  brother,  the  defendant  entered  into  no  agreement  to  give  her  any  portion  ; 
but  only  told  him,  that  as  she  had  only  that  and  one  daughter  more,  the  estate  would 
come  between  them. 

Seven  years  after  the  marriage  the  two  daughters  with  the  mother's  consent  cast 
lots  for  the  estate,  and  an  attorney  was  directed  to  prepare  a  settlement  of  what 
should  fall  to  each  daughter,  to  be  settled  after  the  death  of  the  mother,  as  to  this 
plaintiff's  sister-in-law,  upon  her  and  her  husband  for  life,  with  remainder  to  his  right 
heirs.  The  attorney  through  carelessness  omits  to  compleat  the  settlement,  either  in 
the  life  of  the  wife  or  the  husband  ;  and  now  the  plaintiff  as  heir  at  law  to  his  brother 
brings  his  bill  to  have  the  settlement  compleated,  insisting  that  the  marriage  being 
had  in  respect  of  the  estate,  this  was  not  barely  a  voluntary  agreement,  but  was  to  be 
taken  as  in  consideration  of  marriage. 

But  King  Lord  Chancellor  dismissed  the  bill  with  costs  ;  saying  it  was  merely 
voluntary,  there  being  nothing  in  writing  at  the  time  of  the  marriage,  so  as  to  be  an 
obligation  within  the  Statute  of  Frauds  :  at  the  time  of  casting  lots  the  mother  was 
under  no  contract  to  do  it,  it  was  a  voluntary  act :  and  there  could  be  no  case  shewn, 
where  a  Court  of  Equity  ever  decreed  the  specifick  execution  of  such  an  agreement  (1). 
Strange  pro  quer'. 

(1)  Vide  Coleman  v.  Sarrel,  3  Bro.  Chanc.  Cas.  12. 

Radley  vers.  Rudge. 

A  piece  of  tepee,  well  in  trover  (1).     1  Barn.  B.  R.  9,  S.  C. 

Upon  motion  in  arrest  of  judgment,  it  vv^as  held  well  enough  in  trover  to  declare 
for  a  piece  of  tepee,  without  saying  how  many  yards  it  contained. 

(1)  Thornton  v.  Barnard,  2  Ld.  Raym.  991,  et  vide  post,  809. 

[739]    DoMiNUS  Rex  vers.  Seaward. 

Information  amended  after  plea  in  abatement.  L.  Raym.  1472.  Pasch.  9  Ann. 
liegina  v.  Bwrg'  de  Mabnsbury,  mistake  of  the  name  of  corporation  amended  after 
plea  in  abatement. 

Information  against  the  defendant  for  challenging  a  person  to  fight.  The  defen- 
dant pleaded  in  abatement,  that  he  was  a  surgeon,  and  not  a  gentleman,  as  he  was  stiled 
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in  the  information  ;  and  upon  debate,  the  Court  gave  leave  to  amend  the  information, 
upon  payment  of  costs  (1). 

(1)  Dub.  Begina  v.  Stedman,  2  Ld.  Raym.  1307.  Rex  v.  Tutchin,  Rex  v.  Johnsm, 
cit.  2  Ld.  liaym'.  1472,  S.  P. 

Chesman  ex  Ux'  vers.  Nainby. 

[See  Maxim-Nardenfelt  Company  v.  Nordenfelt  [1893],  1  Ch.  652  ;  [1894],  A.  C.  535  ; 
Dowden  v.  Pook  [1904],  1  K.  B.  54]. 

A  bond  to  C.  conditioned,  in  consideration  of  her  teaching  B.  a  trade,  that  B.  after 
leaving  her  shall  not,  either  by  herself  or  any  other  person  for  her  use,  carry  on 
the  trade  or  instruct  any  person  to  carry  it  on  within  half  a  mile  of  B.'s  now  dwell- 
ing house,  or  of  any  other  house  she,  her  executors  or  administrators  shall  remove 
to,  is  good  where  the  breach  is  assigned  for  instructing  B.'s  husband  in  that  trade 
within  half  a  mile  of  A.'s  then  house.  L.  Raym.  1456.  Fort.  207.  3  Bro  Par. 
Ca.  349.     Viner  vol.  5,  p.  96,  note  to  ca.  21,  vol.  20,  p.  327,  S.  C. 

Error  of  a  judgment  in  C.  B.  in  an  action  of  debt  upon  a  bond  entered  into  by 
the  wife  dum  sola  :  the  defendants  crave  oyer  of  the  condition,  which  is  set  forth  in 
hse  verba  :  "  Whereas  the  above-named  Margery  Nainby,  at  the  special  instance  and 
request  of  the  above-bound  Elizabeth  Vicars,  is  to  take  her  the  said  Elizabeth  Vicars 
for  her  hired  servant,  to  attend  in  her  shop,  and  to  inspect  her  customers  there,  and 
to  shew  her  goods,  and  further  to  stand  by  and  assist  her  the  said  Margery  in  her 
said  trade  and  business  of  a  linen-draper,  whereby  it  is  presumed  the  said  Elizabeth, 
if  she  continues  any  length  of  time  in  the  said  service  of  the  said  Margery,  may  become 
a  perfect  and  knowing  person  in  the  said  trade  and  mystery  :  and  whereas  the  said 
Margery  Nainby  consents  to  hire  and  take  the  said  Elizabeth  Vicars  upon  and  in 
consideration  only  upon  the  express  promise  and  agreement  of  the  said  Elizabeth,  that 
she  the  said  Elizabeth  shall  not  nor  will  at  any  time  after  she  shall  have  left  the 
service  of  her  the  said  Margery  set  up  or  exercise  the  trade  or  mystery  of  a  linen- 
draper,  either  by  herself  or  by  any  other  person  or  persons  in  trust  for  her  use,  either 
directly  or  indirectly,  in  any  shop,  room  or  place  within  the  space  of  half  a  mile  of 
the  said  now  dwelling  house  of  the  said  Margery  Nainby,  situate  in  DruryLane,  or 
any  other  house  that  she  the  said  Margery  Nainby,  her  executors  or  administrators 
shall  think  proper  to  remove  to,  in  order  to  carry  on  the  said  trade  of  a  linen-draper  ;  nor 
shall  she  the  said  Elizabeth  within  the  same  space  of  half  a  mile,  directly  or  indirectly, 
be  concerned  in  or  assist  or  instruct  any  other  person  or  persons  in  the  managing  and 
carrying  on  the  said  trade,  under  colour  or  pretence  of  being  a  servant  to  such  person 
or  persons,  or  under  any  other  colour  or  pretence  whatsoever  :  which  said  express 
promise  and  engagement,  [740]  joined  with  the  good  character  and  opinion  that  she 
the  said  Margery  hath  in  the  integrity  and  honesty  of  her  the  said  Elizabeth,  is  the 
sole  consideration  and  inducement  that  has  obliged  the  said  Margery  to  take  the  said 
Elizabeth  into  her  service  for  the  space  of  three  years.  Now  the  condition  of  the 
above  obligation  is  such,  that  if  the  said  Elizabeth  Vicars  shall  act  contrary  to  and  in 
breach  of  the  above  recited  promise  and  agreement,  according  to  the  true  intent  and 
meaning  thereof,  or  of  any  part  thereof,  that  then  and  in  such  case,  the  said  Elizabeth 
Vicars,  her  executors  or  administrators,  shall  thereupon  pay  or  cause  to  be  paid  unto 
the  said  Margery  Nainby,  her  executors,  administrators,  or  assigns,  the  full  and  just 
sum  of  one  hundred  pounds  of  good  and  lawful  money  of  Great  Britain,  without  fraud 
or  further  delay,  the  said  sum  of  one  hundred  pounds  being  the  consideration  money 
which  it  is  computed  the  said  Margery  Nainby  might  reasonably  expect  with  an 
apprentice  to  the  said  trade ;  that  then  this  obligation  to  be  void,  otherwise  to  be  and 
remain  in  full  force  and  virtue  in  law."  Quibus  lectis  they  plead  that  the  defendant 
Elizabeth  entered  into  the  service,  and  continued  from  the  time  of  the  bond  to 
28  April  1724,  that  the  plaintiff  continued  to  live  in  Drury-Lane  to  the  bringing  the 
action,  and  exercised  her  trade  there,  and  that  the  defendant  did  not  set  up  the  trade, 
or  instruct  any  body,  within  the  bounds  mentioned  in  the  condition.  To  this  the 
plaintiff  replies,  that  the  defendant  Elizabeth  took  the  other  defendant  to  husband, 
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and  did  within  half  a  mile  of  the  plaintiffs  house  in  Drury-Lane,  instruct  her  husband 
in  the  trade  upon  which  they  are  at  issue,  and  it  is  found  for  the  plaintiff,  and  on 
a  writ  of  error  in  B.  R.  the  general  errors  are  assigned. 

Strange  pro  quer'  in  errore,  argued,  that  this  is  a  void  bond,  and  consequently  the 
judgment  given  upon  it  for  the  plaintiff  is  erroneous,  and  ought  to  be  reversed.  I 
take  the  law  to  be  so  fully  settled  upon  this  head  of  contracts  in  restraint  of  trade 
by  the  case  of  Mitchel  v.  Reynolds  (which  was  in  this  Court,  Hil.  11  Ann.)  that  I  shall 
not  attempt  to  dispute  the  authority  of  that  case,  or  to  revive  the  distinction  which 
before  was  given  into  between  a  bond  and  a  promise  ;  but  taking  the  law  to  be,  as  it 
was  settled  by  the  several  distinctions  made  use  of  in  the  judgment  of  the  Court  in  that 
case,  1  shall  only  endeavour  to  shew,  that  the  case  at  Bar  is  widely  different  from  the 
ease  of  Mitchel  v.  Reynolds,  and  does  not  fall  within  the  reasoning  upon  which  the 
bond  in  that  case  was  supported. 

In  order  to  do  this  it  will  be  necessary,  to  recite  what  the  condition  of  the  bond 
was  in  that  case.  It  recited  that  the  defend-[741]-ant  had  assigned  to  the  plaintiff 
a  lease  for  five  years  of  a  bake-house  in  Liquorpond-Street  in  the  parish  of  St.  Andrew, 
Holborn  ;  if  therefore  the  defendant  did  not  exercise  the  trade  of  a  baker  in  that 
parish  during  the  said  five  years,  the  bond  was  to  be  void.  And  it  was  resolved  by 
the  Court  on  solemn  argument,  that  in  all  cases  of  restraint  of  trade,  where  nothing 
more  appears,  the  law  presumes  it  to  be  bad  :  and  that  in  order  to  make  it  good,  it 
must  appear  to  be  confined  to  a  particular  place,  and  upon  a  consideration  moving 
from  the  obligee  to  the  obligor.  And  that  all  general  restraints  are  void,  whether 
by  bond,  covenant  or  promise,  and  though  with  a  consideration  ;  and  so  are  also  all 
particular  restraints  where  there  is  no  consideration  :  (and  to  support  this  were  cited 
2  Cro.  596.  2  Bulst.  136.  Allen  67.  Cro.  Eliz.  872).  So  that  taking  this  case  for 
law,  in  order  to  support  this  bond,  it  must  be  shewn,  that  it  is  upon  a  good  considera- 
tion, and  that  the  restraint  is  confined  to  a  particular  place. 

But  I  hope  to  satisfy  your  Lordship,  that  here  does  not  appear  to  be  any  con- 
sideration to  induce  the  obligor  to  part  with  his  natural  liberty  :  or  if  there  should 
be  a  consideration,  that  yet  the  restraint  is  general,  and  consequently  that  the  bond 
is  void  upon  that  account. 

As  to  the  consideration,  your  Lordship  will  observe,  that  in  the  case  of  Mitchell  v. 
Reynolds  it  appeared  there  was  an  actual  assignment  of  the  lease  before  made  :  whereas 
here  the  consideration  is  in  fieri,  the  bond  only  says  that  the  plaintiff  is  to  take  the 
defendant  into  her  service  :  here  is  nothing  whereby  the  defendant  can  compel  the 
plaintiff  to  do  it ;  so  that  upon  the  foot  of  this  agreement  the  defendant  is  laid  under 
a  restraint,  though  she  is  never  received  into  the  service  of  the  plaintiff,  or  gains 
that  instruction  in  the  trade,  which  is  to  be  the  consideration  for  laying  herself  under 
this  restraint. 

Every  consideration  is  either  executed,  or  executory.  In  Carter  139,  it  is  defined 
to  be  a  meritorious  cause,  requiring  a  mutual  recompence  in  fact  or  in  law.  Upon 
the  face  of  the  bond  it  appears  not  to  be  a  consideration  executed  ;  and  that  which 
I  cannot  compel  the  performance  of,  can  never  be  esteemed  an  executory  consideration. 
Unless  I  can  compel  the  party  to  perform  the  act,  it  is  as  no  consideration  in  the  eye 
of  the  law,  which  will  never  suffer  me  to  part  with  so  valuable  a  privilege,  and  at  the 
same  time  stand  to  the  courtesy  of  another,  whether  I  shall  have  any  thing  for  it  or 
not ;  there  ought  at  least  to  have  been  a  mutual  covenant.  But  it  will  be  objected, 
that  this  want  of  a  consideration  executed  upon  the  face  of  the  bond  is  cured  [742] 
by  the  plea,  which  shews  that  the  defendant  did  afterwards  enter  into  the  service  of 
the  plaintiff,  and  continued  there  for  some  time.  I  admit  the  plea  to  be  so,  but  that 
is  not  enough.  This  case  must  be  taken  as  it  stood  at  the  time  of  executing  the 
bond,  and  is  not  to  be  made  better  or  worse  by  matter  ex  post  facto.  Your  Lordship 
must  determine  upon  the  face  of  the  bond,  whether  it  be  good  in  point  of  law  or  not ; 
and  as  the  defendant  could  not  be  received  to  aver  against  a  consideration  if  it  had 
been  recited,  so  neither  can  the  plaintiff  be  received  to  support  her  bond  by  any  thing 
that  does  not  appear  in  the  instrument  itself.  Nay,  if  the  plaintiff  was  to  pray  in  aid 
of  our  plea,  yet  upon  that  it  does  not  appear  the  whole  consideration  is  performed  ; 
for  by  the  condition  the  plaintiff  was  to  instruct  her  for  three  years,  and  if  it  is  taken 
upon  the  plea,  it  appears  she  was  not  there  so  long.  In  Yelv.  49,  it  is  held,  that 
where  the  consideration  is  in  fieri,  a  strict  performance  must  be  shewn. 
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But  whatever  should  be  your  Lordship's  opinion  upon  this  part  of  the  case,  with 
regard  to  the  want  of  a  consideration  ;  yet  I  apprehend  the  bond  will  be  void  upon 
another  account,  as  being  a  general  restraint.  The  first  part  of  the  restraint  is  indeed 
only  particular  :  the  defendant  is  particularly  restrained  from  setting  up  the  trade 
within  half  a  mile  of  the  dwelling  house  of  the  plaintiff'  in  Drury-Lane.  So  far  it  may 
be  good  :  but  then  it  is  added,  or  any  other  house  that  she  the  said  Margery  Nainby, 
her  executors  or  administrators,  shall  think  proper  to  remove  to  :  this  makes  it 
a  general  restraint,  because  it  puts  it  in  the  power  of  the  plaintiff  to  prevent  the 
tlefendant  from  exercising  the  trade  in  any  part  of  the  kingdom. 

The  reason  why  particular  restraints  are  allowed  is,  because  the  publick  is  not 
concerned,  so  long  as  the  party  exercises  the  trade  somewhere.  But  if  it  tends  to 
prevent  the  exercise  of  it  any  where,  it  is  not  to  be  endured  ;  because  the  publick 
loses  the  benefit  of  the  party's  labour,  and  the  party  himself  is  rendered  an  useless 
member  of  the  community.  I  beg  leave  to  put  the  case,  that  the  defendant  in  order 
to  comply  with  this  bond  should  take  a  house  and  settle  herself  at  a  mile's  distance 
from  the  plaintiff,  and  get  into  business  there  ;  would  it  not  be  exceeding  hard,  that 
the  plaintiff  should  have  it  in  her  power,  maliciously  to  deprive  her  of  this,  by 
removing  it  into  her  neighbourhood,  or  even  by  making  a  person  in  that  neighbour- 
hood her  executor  ;  for  so  the  bond  is,  that  she  shall  not  exercise  the  trade  within 
half  a  mile  of  the  habitation  of  the  executor  or  administrator.  Nay,  the  bond  may 
be  forfeited  notwithstanding  all  the  caution  in  the  world  on  the  defendant's  side, 
for  the  plain-[743]-tifl['  may  come  and  live  in  that  neighbourhood  before  the  defendant 
has  notice,  or  any  time  to  remove. 

Another  difference  between  this  case  and  that  of  Mitchell  v.  Reynolds  is,  that  that 
was  confined  to  the  setting  up  the  trade  as  a  master,  but  the  defendant  here  is 
restrained  even  from  getting  her  livelihood  as  a  servant.  In  one  the  restraint  was 
for  five  years  only,  in  the  other  it  is  indefinite.  Suppose  the  defendant  should  after 
leaving  the  plaintiff's  service,  be  bound  out  as  an  apprentice  to  a  linen  draper  in  the 
plaintiff's  neighbourhood  (as  she  may  against  her  consent)  is  it  reasonable,  that  the 
act  of  the  justices,  which  she  cannot  prevent,  should  make  her  liable  to  the  penalty 
of  this  bond  1 

In  the  case  of  Mitchell  v.  Reynolds,  it  was  urged  for  one  reason  against  the  allowance 
of  a  general  restraint,  that  it  was  to  fix  a  disadvantage  on  one  side,  without  a  benefit 
to  the  other ;  for  though  it  may  be  for  my  benefit,  that  one  of  the  same  trade  should 
not  come  and  set  up  by  me  ;  yet  it  can  be  of  no  advantage  to  one  in  London,  to  restrain 
another  from  exercising  the  same  trade  in  York.  Now  this  restraint  is  to  operate  even 
after  it  ceases  to  be  any  benefit  to  the  plaintiff,  for  the  defendant  cannot  exercise  the 
trade  in  Drury-Lane  though  the  plaintiff  should  die  or  leave  it  off;  for  the  words 
about  carrying  on  the  trade  are  confined  to  any  other  house  she  shall  remove  to  in 
order  to  carr}'  on  the  trade :  but  as  to  the  house  in  Drury-Lane  the  restraint  is  to 
take  place  whether  the  plaintiff  uses  the  trade  or  not,  or  even  though  she  should  not 
so  much  as  live  in  that  place. 

I  shall  add  but  a  word  more,  and  that  is  as  to  the  replication  and  verdict.  The 
replication  is,  that  she  instructed  her  husband  within  half  a  mile  of  the  plaintiff's 
house  in  Drury-Lane,  and  so  is  the  verdict ;  but  it  does  not  say  he  carried  on  the 
trade  within  half  a  mile.  The  man  might  live  many  miles  off,  and  yet  the  wife  might 
talk  with  him  at  the  plaintiff's  door  about  the  trade,  and  that  would  never  be  a  forfeiture 
of  the  bond.  And  yet  notwithstanding  the  verdict,  this  might  be  all  that  was  done  by 
the  defendant's  wife. 

Upon  the  whole,  therefore,  I  must  submit  it,  that  here  is  no  consideration  appearing 
upon  the  face  of  this  bond,  so  as  to  establish  it  within  the  reasoning  of  the  case  of 
Mitchell  v.  Reynolds:  that  it  is  likewise  void  within  the  resolution  of  the  same  case,  as 
being  a  general  restraint,  even  though  there  should  be  a  consideration  :  and  therefore 
1  pray  that  the  judgment  given  below  in  favour  of  this  bond  may  be  reversed. 

[744]  Whitaker  Serjeant  contra.  The  bond  appears  to  have  been  taken  at  the 
request  of  the  obligor  in  lieu  of  1001.  which  the  plaintiff  would  otherwise  have  had  with 
an  apprentice.  I  do  not  think  myself  obliged  to  maintain  every  part  of  the  condition 
of  this  bond  ;  I  am  afraid  if  the  breach  had  been  assigned  upon  the  elsewhere,  or  upon 
the  clause  which  speaks  of  executors  and  administrators,  it  might  be  difficult  to  support 
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it :  but  what  I  rely  upon  as  an  answer  in  this  case  is,  that  the  condition  is  good  as  to 
that  part  whereon  the  breach  is  assigned.  This  is  not  a  bond  which  is  made  void  by 
statute  ;  but  if  any  part  of  it  is  void,  it  is  so  at  common  law ;  and  therefore  according 
to  the  case  in  Hob.  14,  it  is  sufficient  to  maintain  the  action,  if  the  breach  be  assigned 
upon  that  part  which  is  good. 

As  to  the  objection  to  the  replication.  We  have  followed  the  words  of  the  plea, 
which  will  therefore  be  well  enough. 

Et  per  Curiam,  here  is  a  plain  and  a  reasonable  consideration  for  so  much  of  the 
restraint  as  the  breach  extends  to,  which  is  no  more  than  what  was  determined  to  be 
good  in  the  case  of  Mitchel  v.  Reynolds.  As  to  there  being  no  covenant  on  the  pai-t 
of  the  plaintiff  to  instruct  her,  it  is  reasonable  to  suppose  there  was  another  distinct 
bond  ;  though  if  there  was  not,  yet  the  bond  being  accepted  by  the  plaintiff  would 
be  a  good  evidence  of  the  agreement. 

The  distinction  out  of  Hob.  14  is  certainly  right.  The  agreement  is  a  very  reason- 
able one ;  for  it  is  to  give  her  the  benefit  of  the  trade,  whenever  she  will  pay  what 
should  have  been  given  with  her  as  an  apprentice.  The  judgment  of  C.  B.  must  be 
affirmed  (1). 

22  February  1727,  on  error  in  Parliament  the  judgment  was  affirmed.  There  we 
took  it  up  upon  the  general  reason  of  the  law,  without  regard  to  the  case  of  Mitchel 
V.  Reynolds.     The  twelve  Judges  all  attended,  and  were  unanimous  for  affirming. 

(1)  Clerke  v.  Comer,  Cas.  temp.  Hardw.  53.     Davis  v.  Mason,  5  Term  Rep.  118,  S.  P. 

Toms  et  Al'  vers.  Mytton. 

At  Westminster  coram  Raymond  C.J. 

A  debt  contracted  after  an  act  of  bankruptcy  is  no  ground  for  a  commission. 

In  trover  by  the  assignees  under  a  commission  against  Albertus  Burnaby,  it 
appeared  he  was  a  bankrupt  in  January  1724,  and  the  debt  of  the  petitioning  creditor 
was  a  note  dated  in  September  1725.  And  the  Chief  Justice  was  of  opinion,  it  was 
a  void  commission,  the  acts  of  a  man  after  an  act  of  bankruptcy  being  void.  So  the 
plaintiffs  were  nonsuit  (1).     Strange  pro  quer'. 

(1)  DeGollsv.  ^arci,  Forrest  243,  contra.  But  determined  upon  the  old  acts.  See 
Ambrose  v.  Cleiulon,  post,  1042.  Ex  parte  IVainlmm,  Co.  Bank.  Laws  27.  If  the  note 
had  been  drawn  prior  to  the  act  of  bankruptcy,  and  indorsed  to  the  petitioning  creditor 
afterwards,  it  would  have  supported  the  commission.  Anon.  2  Wils.  135.  Ex  parte 
Thomas,  1  Atk.  73.  Bingley  v.  Maddison,  Co.  Bank.  Laws  24,  and  see  the  cases  there 
cited. 

[745]    Kellock  vers.  Robinson. 

At  Guildhall  coram  Eyre  C.  J.  de  C.  B. 

Where  part  of  a  note  is  received  of  the  drawer,  the  indorsor  is  not  to  be 
resorted  to  for  the  rest. 

In  an  action  by  the  indorsee  of  a  promissory  note  against  the  indorsor,  it  appeared 
the  plaintiff  had  after  the  indorsement  received  part  of  the  drawer  of  the  note  :  and 
it  was  held  to  be  a  taking  upon  himself  to  give  the  whole  credit  to  the  drawer  of  the 
note,  and  absolutely  discharged  the  indorsor.     So  the  plaintiff  was  nonsuit  (1). 

(1)  Tassel  v.  Lewis,  1  Ld.  Raym.  744,  ace. 

Laserre  vers.  Johnson.    Idem  vers.  Emily. 

Tho'  executor  is  not  obliged  to  give  ball  on  error,  yet  the  Court  may  take  it. 

L.  Raym.  1459,  S.  C. 

Error  of  an  award  of  execution  against  the  defendants  as  bail  on  a  writ  of  error  : 
and  it  was  objected  by  Strange,  that  the  16  &  17  Car.  2,  c.  8,  has  a  proviso,  that  bail 
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shall  not  be  required  of  executors  or  administrators ;  and  this  being  upon  a  judgment 
against  an  executor,  the  Court  had  no  power  to  take  such  a  recognizance. 

Sed  per  Curiam,  though  they  could  not  require  the  defendant  to  give  bail ;  yet 
if  he  will  submit  to  do  as  other  defendants  do,  the  Couit  may  take  it,  and  it  will  bind 
the  parties.  The  defendant  in  the  action  might  for  some  other  advantage  agree  to  give 
bail  on  the  writ  of  error:  but  be  that  as  it  will,  here  is  a  recognizance,  which  is  not 
fulfilled ;  therefore  the  scire  facias  is  proper,  and  the  award  upon  it  must  be  affirmed. 

DoMiNUS  Kex  vers.  Inhabitantes  St.  Thoma.s  in  Soutiiwark. 

Preacher  at  meeting-house  not  liable  to  poor's  rate. 

One  Read  was  charged  to  the  poor's  rate  in  respect  of  his  being  an  occupier  of 
a  meeting-house  where  he  preached,  and  on  appeal  to  the  sessions  they  discharged 
him,  and  the  order  being  brought  up  by  certiorari,  it  was  confirmed.  1.  Because  as 
a  preacher  he  is  no  more  chargeable  as  an  occupier  than  any  of  his  audience  (1) ;  it  is 
not  stated,  that  he  let  out  pews,  so  as  to  make  him  a  person  that  occupies  and  reaps 
a  profit  from  it  (2).  2.  If  he  was  liable,  yet  it  must  be  expressly  alleged,  and  the 
charging  him  in  respect  of  his  being  an  occupier  is  too  uncertain  (3). 

(1)  The  principal  cases  in  which  lands  and  tenements  have  been  held  not  rateable 
for  want  of  a  beneficial  occupier  are  Rex  v.  The  Occupiers  of  St.  Luke's  Hospital,  2  Burr. 
105.3.  1  Black.  Rep.  249,  S.  C.  Eyre  v.  Smallpace,  ib.  1059.  Rex  v.  Inhabitants  of  St. 
Bartholomew  the  Less,  4  Burr.  2435.  Rex  v.  Peter  JFaldo,  Cald.  358.  Lord  Amherst  v. 
Lord  Sommers,  2  Term  Rep.  375.  Rex  v.  The  Commissioners  of  the  Navigation  of  SaUersload 
Sluice,  4  Term  Rep.  730.  Nol.  Rep.  90,  S.  C.  Rex  v.  Jacob  JFoodward,  5  Term  Rep.  79. 
Nol.  Rep.  162,  S.  C. 

(2)  'That  this  would  make  him  rateable  vide  Robson  v.  Hyde,  Cald.  310. 

(3)  Rex  V.  Occupiers  of  St.  Luke's  Hospital,  2  Burr.  1063. 

[746]    DoMiNus  Rex  vers.  Inhabitantes  de  Portsmouth. 

A  servant  before  3  &  4  W.  &  M.  needed  not  be  hired  for  forty  days.    2  Sess.  Ca.  p.  125, 
No.  117.     Ca.  of  Sett,  and  Rem.  p.  123,  No.  167.     Fort.  328,  S.  C. 

In  1690,  it  was  stated,  that  a  person  was  hired  by  a  captain,  who  was  quartered 
at  Portsmouth  as  a  weekly  servant ;  and  that  he  continued  there  forty  days,  and  was 
mustered  as  a  common  soldier:  and  this  being  before  the  Act  3  &  4  W.  &  M.  c.  11, 
the  question  was,  whether  there  should  not  have  been  a  hiring  for  forty  days  and 
notice.  As  to  the  notice  it  was  held  not  to  be  necessary  on  the  authority  of  the  case 
Rex  v.  TFarminster,  ante,  470.  And  as  to  the  retainer,  it  was  held  that  it  need  not  be 
for  forty  days,  but  that  a  continuance  forty  days  under  any  retainer  was  sufficient. 
But  the  Court  quashed  the  order,  because  it  was  not  said  that  he  staid  as  a  servant 
forty  days ;  on  the  contrary  it  appears  he  was  mustered  as  a  soldier,  and  there  can  be 
no  intendment  either  way. 

Between  the  Parishes  of  Paulsbury  and  Woodon. 

A  child  may  gain  a  new  settlement  with  the  mother  after  the  father's  death. 
L.  Ravm.  1473.  2  Sess.  Ca.  p.  124,  No.  116.  Fol.  296.  Fort.  328.  1  Barnard. 
B.  R.'ll,  S.  C. 

Upon  a  special  order  of  sessions  the  case  appeared  to  be,  that  a  man  with  his  wife 
and  child  were  settled  in  Paulsbury  at  his  death  :  after  which  the  wife  removed  to 
a  copyhold  of  her  own  in  Woodon,  and  carried  the  child  being  fourteen  years  old  with 
her,  and  it  lived  there  many  years.  And  now  it  came  to  be  a  question,  where  the 
child  was  settled  ;  and  the  justices  adjudge,  that  it  gained  no  settlement  with  the 
mother,  and  therefore  send  it  back  to  the  father's  settlement  in  Paulsbury. 

And  upon  consideration  the  Court  quashed  the  order,  saying  it  had  been  adjudged 
to  be  settled  with  the  mother,  Mich.  1  Geo.  between  The  Parishes  of  St.  George  and  St. 
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Catherine  (a).  But  said  if  it  had  been  res  integra,  they  should  have  doubted,  whether 
a  settlement  gained  under  the  head  of  the  family,  could  be  divested  by  a  derivative 
one  from  the  inferior  (1). 

(a)  Vide  this  case  reported  in  L.  Eaym.  1474.     1  Sess.  Ca.  73,  pi.  69.     Fort.  218. 
(1)  Bex  V.  Barton  Turfe,  Burr.  S.  C.  49.     Bex  v.   Oulion,  ib.   64.     Bex  v.   Lmg 
JVittenham,  2  Bott  by  Const  41,  pi.  68,  S.  P. 

SwAYNE  ET  Al'  vers.  Wallinger. 

At  Guildhall  coram  Eyre  C.J. 

Note  of  above  six  years  standing  ground  for  commission  of  bankruptcy. 

A  commission  of  bankruptcy  issued  in  1726,  and  the  debt  of  the  petitioning 
creditor  appeared  to  be  a  promissory  note  in  1714.  And  the  Chief  Justice  allowed 
it  to  be  good,  saying  that  though  six  years  were  passed,  he  could  not  presume  it  to 
be  barred  (1).     Strange  pro  def'. 

(1)  Quantock  v.  England,  2  Black.  703.  Fowler  v.  Brotvn,  Co.  Bank.  Laws,  15,  S.  P. 
For  the  debt  still  exists,  and  no  one  but  the  debtor  can  avail  himself  of  the  Statute  of 
Limitations.  But  where  the  bankrupt  himself  applied  to  set  it  aside  upon  this  ground, 
it  was  done.  Anon.  Mosely  37,  and  see  the  reasoning  of  the  Judges  in  Bickerdike  v. 
Bollman,  1  Term  Rep.  405. 

[747]    Sir  William  Saunderson  vers.  Brignall. 

At  Guildhall  coram  Pengelly  C.B. 

Fees  to  Usher  of  Black  Eod  recovered.     12  Mod.  607. 

The  plaintiff  brought  an  action  of  the  case  for  fees  due  to  him  as  Usher  of  the  Black 
Rod,  and  obtained  a  verdict.     Strange  pro  def. 

DoMiNUS  Rex  vers.  Johannem  Ward,  Arm'. 

Forging  a  receipt  for  goods  which  defendant  is  bound  to  deliver  is  punishable  at 
common  law.  If  the  information  charges  that  A.  existens  onerabilis  to  deliver, 
&c.  did  with  intent  to  defraud,  forge  an  indorsement,  &c.  it  is  sufficient,  for  it  is  not 
necessary  to  shew  an  actual  prejudice,  a  possibility  is  enough.  L.  Raym.  146,  S.  C. 
much  fuller.     1  Barnard.  B.  R.  10.     Raym.  Ent.  538. 

An  information  was  exhibited  in  the  name  of  the  Attorney  General,  charging  that 
Mr.  Ward  existens  onerabilis  to  deliver  to  the  Duke  of  Bucks  315  tun  and  one  quarter 
of  allum  ad  certum  diem  jam  prajteritum,  did  with  intent  to  defraud  him  thereof,  forge 
an  indorsement  on  the  back  of  a  certificate  in  the  words  and  figures  following,  "  Mr. 
John  Ward,  I  hereby  order  you  to  charge  660  tuns  and  one  quarter  of  allum  to  ray 
account,  part  of  the  quantity  here  mentioned  in  this  certificate,  and  for  your  so  doing 
this  shall  be  your  discharge.  Buckingham,  April  30,  1706."  The  information  like- 
wise charges  a  publication  of  it  knowing  it  to  be  forged.  Upon  not  guilty  pleaded, 
it  was  tried  at  the  Bar,  and  a  verdict  found  for  the  King  in  Easter  term  12  Geo.  The 
defendant  absconded  till  the  last  day  of  Michaelmas  term,  when  he  voluntarily  came 
into  Court  and  desired  to  be  bailed  :  but  the  Court  refused  it,  and  so  he  was  committed. 

And  now  in  Hilary  term  his  counsel  (Mr.  Hungerford,  Mr.  Ketelbey,  Mr.  Filmer, 
Mr.  Bootle,  and  Mr.  Strange)  took  some  objections  in  arrest  of  judgment,  and  what 
they  principally  relied  upon  were  these, 

1.  That  this  is  not  such  a  paper,  of  which  a  forgery  could  be  committed  at  common 
law.  This  is  laid  as  an  offence  at  common  law  ;  and  Hawkins  in  his  Pleas  of  the  Crown 
182  (a)  says,  that  it  must  be  of  a  matter  of  record,  or  any  other  authentick  matter  of  a 
public  nature,  as  a  deed  or  will :  other  writings  of  an  inferior  nature,  as  forging  the 
hand  of  authority  to  receive  rent,  counterfeiting  a  letter  made  in  another  man's  name, 
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&c.  are  (says  he)  more  properly  punishable  as  cheats  on  the  33  H.  8,  c.  1.  In 
Cro.  EI.  IGG,  it  is  held  not  actionable,  to  say,  "You  have  falsely  forged  your  father's 
hand,  and  thereby  falsely  have  procured  your  father's  tenants  to  pay  their  rent  to 
you  ;"  because  it  would  not  be  forgery,  if  he  had  done  so.      1   Roll.  Abr.  66. 

2.  It  does  not  appear  he  was  chargeable  to  deliver  the  allum  at  the  time  he  did 
the  fact.  Existens  onerabilis  is  at  the  time  of  the  information  (1),  and  then  it  wants 
one  necessary  ingredient  [748]  to  make  it  a  forgery  at  common  law,  which  is  that  it  be 
to  somebody's  damage. 

Mr.  Attorney,  Mr.  Lee,  Mr.  Marsh,  Mr.  Fazakerley,  and  Mr.  Verney,  e  contra 
argued,  that  this  was  a  forgery  at  common  law  ;  and  that  it  was  the  highest  reflection 
upon  the  law,  to  imagine  there  was  a  time,  wherein  such  a  fact  as  this  was  not  punish- 
able by  the  law  of  England.  As  to  the  passage  in  Hawkins,  it  is  not  warranted  by 
the  authorities  quoted  in  the  margin,  and  he  has  laid  it  down  much  too  large.  Sti. 
12,  is  an  indictment  at  common  law,  for  forging  letters  of  credit  to  laise  money,  and 
no  body  imagined  it  did  not  lie;  and  there  it  is  not  laid  that  he  actually  received 
money  upon  it,  which  makes  the  case  an  answer  to  both  exceptions.  5  Mod.  137. 
Salk.  342.  Indictment  for  forging  a  bill  of  lading.  1  Sid.  142.  Counterfeiting  a 
protection  from  a  member  of  Parliament.  Salk.  406.  Hil.  32  Car.  2,  Rot.  3.5,  Bex 
V.  Sheldon,  for  forging  a  bill  of  exchange.  Ray.  81.  The  like  for  forging  a  warrant 
of  attorney.  Mich.  6  Geo.  liex  v.  JFanl  (a  brother  of  the  defendant).  Indictment 
for  forging  a  promissory  note,  and  laid  at  common  law  ;  and  never  imagined  it  was 
not  an  offence;  and  the  defendant  was  convicted.  1  Sid.  71.  3  Leon.  170,  is  for 
forging  the  entry  of  a  marriage.  It  could  not  be  an  indictment  as  a  cheat  on  the 
33  H.  8,  because  there  must  be  an  actual  obtaining,  upon  that  statute. 

As  to  the  existens  onerabilis,  it  is  not  necessary  to  shew  an  actual  damage,  a 
possibility  of  damage  is  sufficient.  There  was  no  money  raised  in  the  case  in  Stiles. 
And  if  it  was  a  bond,  the  party  cannot  be  hurt  by  a  forged  one,  and  yet  the  forger 
shall  be  punished.  The  jury  have  found  that  it  was  done  with  design  to  avoid  the 
delivery,  and  defraud  the  duke,  which  is  sufficient.  But  to  take  it  as  strong  as 
possible,  and  make  existens  relate  to  the  time  of  the  information  ;  yet  surely  it  will 
be  a  forgery,  though  done  before  the  time  was  actually  come  in  which  he  was  to 
deliver  it.  If  a  man  is  to  pay  money  at  a  future  day  ;  shall  his  forging  a  release 
before  the  day,  and  keeping  it  by  him  till  the  time  comes  to  make  use  of  it,  be  no 
crime  1     If  it  imports  a  prejudice,  it  is  a  crime  at  common  law.     Mo.  619.     Noy  99. 

To  this  it  was  replied  by  Mr.  Ward's  counsel ;  that  no  case  was  cited  where  it 
was  determined  to  be  an  offence  at  common  law,  and  the  precedents  cited  passed  sub 
silentio.  That  there  was  no  reflection  on  the  law,  for  this  ever  was  punishable, 
though  not  as  a  forgery,  but  a  cheat :  they  did  not  say  it  was  no  crime,  but  it  was 
not  this.  That  this  was  an  obtaining  within  33  H.  8,  because  he  obtains  a  right  to 
keep  that  allum,  which  otherwise  he  would  be  obliged  to  deliver  to  the  duke.  And 
the  preamble  of  5  Eliz.  c.  14,  which  takes  notice  of  these  offences,  and  calls  them 
notable  ones ;  yet  complains  of  the  mild  punishment  that  was  inflicted  at  common 
law,  which  is  an  argument  they  were  not  punished  as  forgeries. 

Per  Curiam,  as  there  is  no  judicial  authority  on  either  side,  we  must  take  it  up 
upon  the  reason  of  the  thing.  There  is  no  reason  why  this  should  not  be  punished 
as  a  forgery,  as  well  as  if  it  was  a  deed  ;  the  injury  may  be  as  great,  or  greater,  for 
the  value  may  be  100,0001.  in  one  case,  and  a  deed  perhaps  affect  only  a  single  acre 
of  land.  The  Statute  5  Eliz.  shews  this  to  be  a  crime,  by  using  the  word  writings, 
in  contradistinction  to  deeds.  It  cannot  be  prosecuted  as  a  cheat  at  common  law, 
without  an  actual  prejudice,  and  that  is  an  obtaining  on  the  33  H.  8.  The  case  cited 
out  of  Cro.  is  not  law,  and  surely  those  words  are  actionable.  Regina  v.  Travers  was 
forging  an  indorsement  on  an  army  debenture,  and  laid  as  at  common  law.  The 
reason  why  we  do  not  meet  with  ancient  determinations  is,  because  personal  credit 
was  formerly  small,  and  these  writings  not  made  use  of.  It  is  not  necessary  to  shew 
an  actual  prejudice,  a  possibility  is  enough  ;  and  here  it  appears,  there  would  have 
been  one,  if  the  forgery  had  stood  (2).     Judicium  pro  Rege. 

Afterwards  he  was  sentenced  to  stand  in  the  pillory  before  Westminster-Hall  gate, 
(which  he  did)  to  pay  5001.  and  find  sureties  for  seven  years,  and  commitment  till 
all  was  performed. 
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(1)  The  information  was  thus,  "  Memorandum,  that  the  Attorney  General 
Wednesday  proxime,  post,  tres  Trin.  11  Geo.  (which  was  in  Trin.  terra  1725)  comes 
and  informs  the  Court  that  the  defendant  onerabilis  existens  ad  deliberandum  315 
tons  of  allum  to  the  Duke  of  B.  ad  certum  diem  jam  preeteritum,  he  the  said  defen- 
dant contriving  and  intending  the  said  duke  of  the  said  allum  to  defraud,  et  ea 
intentione  to  avoid  the  delivery  of  the  said  allum.  1  Feb.  11  Geo.  (which  was  in 
Feb.   1724)  forged  the  said  indorsement,"  &c.     2  L.  Raym.   1466. 

(2)  It  was  likewise  objected,  1.  That  it  was  not  shewn  how  the  defendant  was 
chargeable  to  deliver  the  allum  ;  whether  it  was  by  obligation,  deed,  &c.  But  it  was 
over-ruled,  the  forgery  being  the  gist  of  the  information,  and  this  but  an  inducement. 
2  Ld.  Raym.  1468.  2.  That  the  word  tons  in  the  certificate  imported  a  measure  by 
weight,  whereas  dolium  signified  a  liquid  measure,  but  over-ruled  for  it  signifies  a  ton. 
Littleton's  Diet.  Townsend's  Prepar.  145.  2  L.  Raym.  1460.  1  Barnard.  B.  R.  10. 
3.  The  information  used  contrafecit  instead  of  controfecit  but  held  good.  Go.  Intr. 
360.  2  L.  Raym.  1468.  1  Barnard.  B.  R.  10.  4.  That  the  instrument  was  not  laid 
to  be  published  as  well  as  forged.  Sed  non  alloc,  for  the  forgery  was  punishable 
though  the  party  was  not  actually  prejudiced  by  it,  if  he  might  be  so.  2  L.  Raym. 
1469.  1  Barn.  B.  R.  10.  5.  That  there  was  no  entry  on  the  record  that  proclamation 
was  made  if  any  body  would  inform  the  King's  Justices,  &c.  but  over-ruled  for  that 
it  is  only  for  the  benefit  of  the  King.  Coke  Intr.  353  b.  2  L.  Raym.  1469.  6.  A 
disagreement  between  the  venire  and  the  distringas  in  the  one,  the  issue  being  joined 
between  the  King  and  the  defendant,  in  the  other  between  the  Attorney  General  and 
him,  but  over-ruled.      1  Barnard.  B.  R.  10. 

[749]    DoMiNus  Rex  vers.  Robertum  Mann.    In  Scaccario. 

An  extent  cannot  be  antedated  but  must  bear  teste  at  the  day  it  issues,  though  it  be 
out  of  terra,  for  it  issues  out  of  the  Equity  side  of  the  Exchequer  which  is  always 
open.  Quffire  whether  this  can  be  taken  advantage  of  upon  plea,  being  an  averment 
contrary  to  the  record.  But  the  writ  will  be  superseded  on  motion  as  irregular. 
Oyer  of  the  Baron's  fiat  cannot  be  had,  but  being  upon  the  writ  the  Court  are 
bound  to  take  notice  of  it.  In  a  proceeding  upon  an  extent  tested  6  July  against 
the  surety  of  a  debtor  of  the  Crown,  an  inquisition  taken  of  several  goods  and  debts 
found  ;  the  defendant  claims  property  in  the  debts  and  effects  and  pleads  that  the 
fiat  was  granted  5  October,  at  which  tirae  the  extent  in  reality  issued  ;  that  the 
surety  had  committed  an  act  of  bankruptcy,  and  had  been  declared  bankrupt, 
and  a  provisional  assignment  of  all  his  goods,  debts,  &c.  made  to  defendant  under 
the  commission  prior  to  the  extent ;  and  then  traverses  that  at  the  time  of  the 
inquisition  the  persons  therein  named  were  debtors  to  the  party,  or  that  he  was 
entitled  to  the  goods  mentioned  in  the  inquisition,  this  traverse  is  proper  and 
neither  immaterial  nor  double.  A  commission  of  bankruptcy  and  assignment  is 
a  good  bar  to  an  extent  at  the  suit  of  the  Crown  tested  subsequently  (1).  Bunb.  164. 
The  argument  of  Mr.  Strange,  pro  defendente.     Gilb.  Chan.  Rep.  222. 

Upon  5  October  7  Geo.  Mr.  Baron  Price  granted  his  fiat  for  an  extent  against 
Daniel  Norcott  and  Joseph  Norcott,  whereupon  an  extent  was  taken  out  into  London, 
teste  6  July  anno  6  Geo.  which  was  the  last  day  of  the  Trinity  terra  preceding,  and 
it  was  sub.scribed  at  the  bottom  of  the  writ  fact'  per  warrant'  Baron  Price,  dat'  5  die 
Oct'  anno  7  regni  Regis.  Upon  this  extent  an  inquisition  is  taken,  and  several  goods 
and  debts  are  found  :  and  then  the  defendant  Mann  comes  in  and  claims  property  in 
the  debts  and  effects;  and  to  make  it  out  he  first  prays  oyer  of  the  bond  entered  into 
by  the  Norcotts  to  the  Crown,  which  appears  by  the  condition  to  be  a  security  for 
Jeay  and  Dowse  as  receivers  general  of  the  county  of  Huntington.  Then  he  prays 
oyer  of  the  extent  and  the  fiat,  quibus  lectis,  he  pleads,  that  by  the  course  of  the 
Exchequer  these  writs  have  time  out  of  mind  issued  out  of  term  by  virtue  of  a  Baron's 
fiat,  and  not  otherwise  ;  that  the  fiat  in  this  case  was  granted  5  October,  and  not 
before,  and  that  the  writ  of  extent  in  rei  veritate  issued  the  said  5  October,  and  not 
before.  That  the  several  persons  named  in  the  inquisition  to  be  debtors  to  the 
Norcotts  were  so  indebted  long  before  the  extent,  and  at  the  tirae  of  the  act  of  bank- 
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ruptcy  after  mentioned,  and  that  the  Norcotts  before  and  at  the  time  of  the  said 
bankruptcy  were  possessed  of  the  effects  found  by  the  inquisition,  and  being  so 
possessed  of  those  debts  and  effects,  and  the  Norcotts  having  for  several  years  been 
goldsmiths  and  partners,  they  became  indebted  to  the  defendant  Mann  and  others  in 
5001.  and  3  October  7  Geo.  withdrew  from  their  house  for  fear  of  being  arrested  for 
just  debts,  and  with  intent  to  defraud  their  creditors,  and  thereby  committed  an  act 
of  bankruptcy.  That  upon  the  .same  3  October  a  petition  was  exhibited  by  the 
creditors,  and  a  commission  of  bankruptcy  issued  against  the  Norcotts,  teste  3  October, 
anno  7  Geo.  upon  which  the  commissioners  met  the  next  day,  and  found  them  to  be 
bankrupts ;  and  that  they  being  possessed  of  the  effects  and  intitled  to  the  debts 
mentioned  in  the  inquisition,  the  commissioners  the  same  4  October  assigned  to  the 
de-[750]-fendant  all  the  goods,  chattels,  debts  and  effects  of  the  Norcotts,  in  trust  for 
himself  and  the  other  creditors,  by  virt\ie  whereof  the  defendant  was  possessed,  and 
so  continued  till  the  sheriff  seized  on  the  extent :  and  then  traverses,  that  at  the  time 
of  the  inquisition  the  persons  therein  named  were  debtors  to  the  Norcotts,  or  that 
the  Norcotts  were  intitled  to  the  goods  mentioned  in  the  inquisition,  wherefore  he 
prays  an  araoveas  manus.  To  this  plea  the  Attorney  General  demurs,  and  shews  for 
cause,  that  the  defendant  ought  not  to  have  had  oyer  of  the  fiat,  and  that  the  traverse 
is  double  ;  and  the  defendant  joins  in  demurrer. 

Bootle  pro  Rege  argued,  that  this  was  an  ill  plea  both  in  form  and  substance ;  and 
as  to  the  form, 

1.  That  the  traverse  was  immaterial,  the  former  matter  set  forth  in  the  plea 
confessing  and  avoiding  the  Crown's  title,  upon  any  part  of  which  matter  the  Crown 
might  take  issue.  Dy.  366.  Mo.  551.  Or  if  a  traverse  was  necessary,  yet  the  first 
traverse  covers  the  whole,  and  there  was  no  occasion  for  the  second. 

2.  The  fiat  is  not  material,  and  it  is  what  the  defendant  ought  not  to  have  oyer 
of.     7  E.  4,  8.     10  H.  7,  18. 

3.  It  is  improper,  to  plead  that  a  writ  issued  at  a  time  which  is  contrary  to  what 
the  writ  itself  imports.  1  Sid.  271.  The  fiat  is  only  to  controul  the  clerks,  but  has 
no  operation  as  to  the  teste  of  the  writ  ;  the  emanation  of  it  is  the  act  of  the  Court, 
[751]  and  not  of  a  single  Baron  ;  and  if  a  writ  issued  without  any  fiat,  yet  it  would 
fall  within  the  rule;  fieri  non  debet,  factum  valet;  like  the  case  of  an  execution 
whereon  the  sheriff  breaks  open  doors,  the  execution  is  well  executed,  though  the 
sheriff"  has  done  more  than  he  can  warrant. 

As  to  the  substance  of  the  plea,  I  do  insist  that  the  Court  may  antedate  an  extent, 
and  this  extent  bearing  teste  6  July,  will  bind  the  goods  from  that  time,  8  Co.  171, 
and  then  it  over-reaches  the  bankruptcy  and  assignment.  This  is  no  more  than  what 
is  done  every  day  in  the  case  of  the  subject,  who  takes  out  his  execution  teste  the 
last  day  of  the  preceding  terra  ;  and  which  had  the  same  effect  at  common  law,  to 
bind  the  goods  from  the  teste,  as  the  execution  of  the  Crown  has  now.  The  King's 
prerogative  is  ab  origine  legis.  Godb.  250,  and  he  might  take  the  body  of  his  debtor, 
though  the  subject  could  not,  till  the  writ  of  capias  ad  satisfaciendum  was  given  by 
statute.  He  might  break  open  a  house  on  his  execution,  which  could  not  be  done 
upon  an  execution  at  the  suit  of  a  subject.  5  Co.  91.  Sir  T.  Jones  234.  He  might 
grant  a  protection  against  any  subject's  demands  upon  the  King's  debtor,  till  the 
debt  of  the  Crown  was  satisfied.  F.  N.  B.  28.  Regist.  281.  And  if  in  this  case 
he  might  have  granted  the  Norcotts  a  protection,  the  other  creditors  are  not  in  a 
worse  condition  upon  this  extent.  The  Court  of  E.xchequer  is  a  Court  of  Revenue, 
and  must  issue  such  proces.s,  and  of  such  teste,  as  the  nature  of  the  case  requires. 
41  E.  3.  Fitzh.  Ex.  38.  Dy.  197.  45  E.  3.  Fitzh.  Decies  Tantum  12.  Godb. 
290.  In  Dy.  67,  an  extent  came  before  a  liberate,  and  the  sheriff  was  directed  to 
prefer  the  King.  Before  the  Statute  of  Frauds  and  Perjuries  the  subject  had  the 
same  right,  which  the  Crown  (as  not  being  bound  bv  the  Statute  of  Fraud)  retains 
to  this  day,  Cro.  El.  174.  1  Leon.  304.  Cro.  El.  440.  Mo.  21,  873,  and  should 
over-reach  any  sale,  though  for  a  valuable  consideration.  1  Sid.  271.  Or  even 
though  the  party  was  dead.  1  Mod.  188.  1  Leon.  245.  Trin.  11  W.  3,  B.  R. 
Oats  V.  Dr.  JVoodiuanl.  Trin.  9  W.  3,  B.  R.  Pennoir  v.  Brace.  Are  not  the  incon- 
veniences in  those  cases  as  great  as  in  this  ? 

But  it  should  be  doubted,  whether  this  writ  could  be  thus  issued  at  common  law  ; 
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yet  I  apprehend  that  by  the  statute  33  H.  8,  c.  39,  §  7,  8,  25,  the  Court  have  this 
power.  It  is  left  to  them,  to  issue  process  for  the  King's  debt  according  to  their  dis- 
cretion :  the  words,  after  giving  instances,  are  or  otherwise  at  their  discretion.  This 
is  a  case  wherein  to  exercise  that  discretion  ;  it  appears  the  Crown  is  to  be  over- 
reached by  these  [752]  hasty  proceedings  upon  the  commission,  which  will  have  this 
consequence,  to  sweep  away  the  effects,  and  totally  exclude  the  King,  who  cannot 
come  in  and  prove  his  debt  upon  the  commission  ;  and  the  only  fence  we  had 
against  those  quick  proceedings  was,  by  testing  our  writ  backward.  A  debtor  might 
be  protected  for  two  years,  Regist.  281,  we  only  carry  it  back  for  three  months.  In 
Hardr.  12.5,  a  diem  clausit  extremum  was  made  teste  the  last  day  of  the  precedent 
term,  and  held  right;  and  in  July  1712,  Begina  v.  Ellins  et  Farringdon,  an  extent 
was  ordered  to  be  made  out  teste  8  November  1711. 

This,  in  its  nature,  is  a  case  of  great  consequence  to  the  Crown,  and  will,  in 
many  instances,  be  of  dangerous  tendency,  if  the  Crown  cannot  have  the  liberty 
of  fencing  against  these  expeditious  proceedings  upon  commissions,  which  are  taken 
out  without  notice,  by  making  the  process  in  such  a  manner  as  shall  secure  the 
debt  of  the  Crown.  Therefore  the  plea  being  ill,  both  in  form  and  substance,  I 
pray  judgment  for  the  King. 

Strange  contra,  it  is  truly  said,  that  this  is  a  matter  which  very  much  concerns 
the  Crown  in  point  of  revenue,  and  that  your  Lordship  will  at  all  times,  and  upon  all 
occasions,  take  particular  care  of  the  prerogative  :  but  I  may  be  admitted  at  the 
same  time  to  observe,  that  this  is  a  case  too,  wherein  the  property  of  all  the 
subjects  of  England  is  very  highly  affected  ;  for  if  the  practice  which  is  now  con- 
tended for,  be  allowed  to  prevail,  no  man  can  be  safe  in  transacting  with  another, 
who  has  any  thing  to  do  with  the  money  of  the  Crown. 

The  case  has  been  fairly  opened  by  Mr.  Bootle  as  it  stands  upon  the  record  ; 
and  as  to  the  objection,  that  we  are  improper  to  take  advantage  of  the  antedating 
the  extent,  upon  a  plea,  as  averring  against  the  record,  which  imports  it  to  have 
issued  on  the  6th  of  July  ;  I  must  own  I  am  a  little  surprised  to  find  that  matter 
so  strongly  insisted  upon,  after  what  has  already  passed  in  this  cause.  It  is  in 
the  memory  of  every  body  who  attends  this  Court,  how  much  we  pressed  to  have 
this  writ  superseded,  as  a  writ  that  had  irregularly  issued  ;  and  we  then  offered 
the  distinction  between  an  erroneous,  and  an  irregular  proceeding,  that  one  might 
be  taken  advantage  of  by  writ  of  error,  or  by  plea,  and  that  the  other  (which 
depended  upon  the  practice  of  the  Court)  was  proper  to  be  redressed  by  motion ; 
but  the  Court  being  of  opinion,  that  we  might  have  advantage  of  this  matter  upon 
a  plea,  we  acquiesced  ;  and  having  now  pleaded  it  in  consequence  of  that  opinion, 
it  is  very  extraordinary  to  see  how  the  argument  is  turned  upoti  us  by  the  other 
side  :  when  we  moved  on  the  irregularity  we  were  told  by  them  it  was  a  matter 
we  might  have  advantage  of  by  plea  :  and  now  we  have  pleaded  it,  they  object 
against  it  for  that  reason. 

[753]  In  Lutw.  322.  1  Lev.  173.  1  Sid.  273,  there  are  instances  of  these 
averments,  that  writs  did  not  issue  till  a  day  subsequent  to  the  teste  :  I  cannot  say 
the  judgment  of  the  Court  is  either  way  upon  those  cases,  but  since  in  this  ease  the 
Court  have  already  given  their  opinion,  that  this  was  a  matter  pleadable,  I  do  not 
think  myself  any  otherwise  concerned  to  answer  this  objection. 

If  I  rightly  apprehend  the  design  of  the  Court  in  refusing  to  relieve  us  upon  a 
motion,  it  was  in  order  for  the  most  solemn  determination  of  a  point  of  this  prodigious 
consequence  ;  and  since  this  was  a  method  not  invented  by  us,  but  prescribed  by  the 
Coiiit,  in  order  to  bring  that  point  before  them  in  judgment;  I  little  expected  to  hear 
a  matter  of  form  insisted  on,  when  I  apprehended  we  should  be  confined  to  the  merits 
of  the  question  ;  and  as  it  was  brought  before  the  Court  upon  record  with  that  only 
view,  we  must  rely  upon  the  justice  of  the  Court,  that  we  shall  suffer  no  prejudice  by 
putting  this  question  into  one  or  other  method  of  determination. 

Taking  it  therefore  for  granted,  that  we  are  properly  before  the  Court  upon  this 
plea,  I  shall  beg  leave  to  observe,  that  Mr.  Attorney  having  demurred  to  the  plea,  has 
thereby  admitted  all  the  facts  contained  in  our  plea,  (viz.)  that  in  reality  the  extent 
did  not  issue  till  -5  October,  before  which  there  had  been  a  regular  commission  of 
bankruptcy  and  assignment :  and  that  this  is  a  bar  to  the  extent  appears  from  Capel's 
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case,  2  Show.  480,  where  a  prior  commission  of  bankruptcy  and  assignment  was  held 
a  good  plea  to  an  extent.  So  2  Roll.  Abr.  158,  G.  2,  where  a  subject  extended  lands 
and  goods,  and  after  seizure,  but  before  a  liberate,  there  came  a  prerogative  writ, 
which  had  place,  because  there  was  not  an  actual  execution  of  the  liberate,  as  there 
was  not  likewise  in  the  case  cited  out  of  Dyer  ;  but  in  that  case  it  is  not  pretended  it 
would  have  avoided  the  subject's  extent,  in  case  there  had  been  a  compleat  execution. 

That  these  writs  issue  tested  in  vacation,  is  a  fact  nobody  will  deny  :  your  Lord- 
ship's records  afford  a  thousand  instances  of  that  nature,  and  none  of  them  bear  teste 
before  the  fiat,  except  in  one  instance,  which  I  shall  account  for  by  and  by  :  that  in 
Capel's  case  was  teste  24th  December,  which  must  necessarily  be  out  of  term. 

But  then  it  is  objected,  that  the  subject's  execution  bears  teste  the  last  day  of  the 
preceding  terra,  and  that  at  common  law  the  goods  were  bound  from  that  time  ;  and 
why  then,  say  they,  [754]  should  the  Crown  be  in  a  worse  condition  than  the  subject, 
especially  since  it  must  be  admitted,  that  the  Crown  is  not  bound  by  the  Statute  of 
Frauds  and  Perjuries. 

To  this  I  answer,  that  there  is  a  very  material  difference  between  the  case  of  the 
Crown  and  that  of  the  subject ;  the  subject,  it  is  true,  has  his  writ  teste  the  last  day 
of  the  preceding  term,  because  he  has  run  through  the  whole  course  of  a  judicial  pro- 
ceeding, and  his  cause  was  ripe  for  execution  at  that  time,  and  he  can  have  no  process 
teste  out  of  term  ;  whereas  the  King  by  his  prerogative  may  have  execution  awarded 
out  of  term,  and  that  in  the  first  instance  :  and  if  he  has  an  immediate  execution  upon 
that  award,  he  is  not  in  a  worse  condition  than  the  subject ;  nay,  he  is  in  a  much 
better,  for  the  subject  must  stay  till  the  next  terra,  if  his  cause  was  not  ripe  for 
execution. 

And  this  differs  it  from  the  case  of  a  certiorari  made  out  in  vacation  teste  the  last 
day  of  the  preceding  term,  where  there  is  a  necessity  to  teste  in  term  tirae,  it  not 
being  a  prerogative  writ ;  and  besides  it  is  of  no  consequence  in  the  case  of  a  certiorari, 
which  removes  all  orders,  though  after  the  teste,  so  as  they  be  before  the  return. 

And  I  take  the  true  reason  why  this  is  not  provided  against  by  the  Statute  of 
Frauds  is,  that  it  was  not  a  practice  so  ranch  as  thought  of  at  that  time,  it  was 
certainly  a  case  within  equal  mischief.  No  doubt  but  there  have  been  many  occasions 
to  antedate  extents  before  this  ;  and  the  never  doing  it  till  now  is,  according  to 
Littleton,  a  strong  argument  against  the  legality  of  doing  it  at  all.  Capel's  case  cited 
before  was  2  Jae.  2,  and  even  then  there  was  no  thought  that  it  might  have  been 
tested  backwards,  so  as  to  over-reach  the  assignment,  though  every  body  knows  matters 
of  prerogative  went  very  high  at  that  time. 

And  as  this  is  a  novelty  in  law  and  practice,  I  beg  leave,  in  the  next  place,  to  con- 
sider a  little  what  will  be  the  consequence  of  it.  The  goods,  without  question  will,  in 
the  case  of  the  Crown,  be  bound  from  the  award  of  execution,  according  to  Sir  Gerard 
Fleehoood's  case,  8  Co.  171.  Now  the  award  of  execution  is,  in  point  of  time,  the  teste 
of  the  writ ;  so  that  all  transactions  by  the  bankrupts,  all  sales  bona  fide  for  a  valuable 
consideration,  and  all  payments  by  them  made  in  the  way  of  trade,  between  6  July 
and  3  October,  will  be  avoided  ;  which  will  introduce  great  confusion. 

By  the  law  the  King's  execution  relates,  as  to  land,  from  the  date  of  the  bond 
given  to  the  King,  and  as  to  goods,  from  the  award  of  execution  ;  but  by  this  means 
it  may  be  made  to  relate  to  a  tirae  precedent  even  to  the  being  in  debt ;  for  a  debt 
may  be  contracted  in  vacation,  and  the  execution,  according  to  this  new  practice,  shall 
issue  before  any  debt.  The  process  must  be  [755]  awarded  for  the  debt,  and  must 
recite  the  bond  entered  into  to  the  Crown  :  in  this  case,  indeed,  it  was  four  days  old 
at  the  teste  of  the  writ;  but  what  an  absurdity  will  it  be,  if  it  should  happen  to  bear 
date  after  the  term  1  which  may  be  the  case.  It  has  been  thought  a  little  hard,  to 
make  it  relate,  as  to  lands,  to  the  date  of  the  bond,  which  could  not  appear  to  a  pur- 
chaser :  but  it  will  be  much  harder,  if  it  be  suffered  to  relate  to  a  time  before  the 
being  in  debt. 

The  practice  of  every  Court  is  the  law  of  that  Court  ;  and  it  has  been  so  strictly 
adhered  to,  that  in  the  case  of  Bewdley  a  practice  of  seven  years  only  was  allowed  to 
prevail  against  the  express  words  of  an  Act  of  Parliament. 

I  would  therefore,  in  the  next  place,  consider  this  writ  upon  the  practice,  and  the 
33  Hen.  8,  c.  39,  §  35.     That  Act  says,  "  That  the  King's  process  shall  be  preferred,  and 
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he  shall  first  have  execution,  so  always  that  the  King's  said  suit  be  taken  and 
commenced,  or  process  awarded  for  the  said  debt  at  the  suit  of  the  King,  before 
judgment  given  for  the  said  other  person." 

Upon  this  Act,  I  take  it,  the  suit  must  be  said  to  be  then  taken  and  commenced, 
when  the  first  step  is  made  towards  proceeding  to  execution.  The  first  step  to 
be  taken  is  to  procure  the  fiat  of  a  baron,  and  then  it  is  that  in  fact  the  process 
is  awarded  ;  so  that  upon  the  foot  of  the  Act  of  Parliament,  this  was  not  a  suit 
taken  or  commenced,  or  a  process  awarded,  till  the  assignment  of  the  defendant  had 
taken  place.  It  is  said  that  the  Court  has  a  discretionary  power  by  the  Statute 
33  Hen.  8,  but  that  is  only  to  act  according  to  law ;  the  statute  does  not  leave 
it  to  your  Lordship's  discretion  to  act  contrary  to  law,  which  is  what  is  contended 
for  by  the  other  side.  This  Court  will  take  notice  of  its  own  practice,  and  there- 
fore since  it  appears  upon  the  record,  that  there  was  no  fiat  till  5  October  you 
will  take  notice  that  such  a  writ  as  this  could  not  issue  according  to  the  course 
of  the  Court :  and  then,  whether  we  can  be  admitted  to  say,  that  in  fact  it  issued 
at  a  day  subsequent  to  the  teste,  will  not  be  material ;  since  it  appears  to  the 
Court  to  be  so  without  our  averment. 

I  did  mention  before,  that  there  had  been  one  instance  of  antedating  an  extent, 
and  that  was  the  case  of  The  Attorney  General  v.  Quash  in  1713.  There  the  fiat 
was  the  24th  February,  and  [756]  the  writ  taken  out  upon  it  was  teste  the  last  day  of 
the  preceding  term,  which  was  12th  February  :  and  after  great  consideration  and 
search  of  precedents,  that  writ  was  set  aside,  upon  account  of  the  novelty  and 
consequence  of  such  a  practice.  So  that,  as  to  precedents,  your  Lordship  will  con- 
sider how  the  case  stands.  Here  is  a  new  sort  of  writ  taken  out,  and  the  only 
instance  of  such  a  writ  is  an  instance  wherein  it  was  set  aside ;  they  who  would 
introduce  this  practice,  are  to  justify  it  by  precedents,  and  we  say  there  are  none 
on  that  side,  but  that  every  extent  which  bears  teste  in  vacation  is  a  strong  pre- 
cedent in  our  favour  ;  since  if  it  might  have  been  tested  in  the  precedent  term,  it 
is  impossible  to  think  so  great  an  advantage  would  not  have  been  taken. 

As  to  the  precedents  cited  by  Mr.  Bootle,  that  of  a  diem  clausit  extremum,  is 
nothing  to  the  purpose,  for  there  was  a  necessity  to  teste  it  in  term,  it  not  being  a 
prerogative  writ ;  and  as  to  the  case  of  The  Queen  v.  Ellins,  that  was  no  more  than 
ordering  a  new  writ  to  be  made  out  of  the  same  teste  and  return  of  a  former,  that 
had  been  lost,  and  for  which  there  was  a  regular  fiat. 

If  this  be  a  prerogative,  it  is,  like  all  others,  to  be  proved  by  usage,  and  yet  there 
is  no  pretence  of  usage  to  support  it :  if  the  Crown  has  engaged  by  Magna  Charta, 
not  to  run  upon  the  subject,  nisi  per  legem  terrse,  let  them  shew  us  the  lex  terrce  by 
which  this  extraordinary  proceeding  is  to  be  warranted. 

And  as  to  the  argument  drawn  from  other  prerogatives  ;  that  the  King  has  other 
prerogatives,  which  may  be  as  inconvenient  to  the  subject  as  this,  and  therefore  why 
should  he  not  have  this  ;  surely  that  is  the  most  absurd  way  of  reasoning  in  the 
world  :  we  are  upon  a  single  question,  whether  he  has  this  prerogative  or  not ;  and  if 
it  cannot  be  shewn  he  has,  it  is  to  no  purpose  to  talk  of  protections  or  other  legal 
prerogatives,  which  are  not  disputed. 

There  having  been  so  great  an  alteration  in  this  Court  since  the  time  of  the 
motion,  it  may  not  be  improper  to  mention  what  seemed  to  be  the  opinion  of  the 
Court  as  to  the  merits  of  this  question.  Lord  Chief  Baron  Bur}',  and  Mountague, 
were  both  of  opinion,  the  writ  was  illegal,  and  would  have  superseded  it;  Mr.  Baron 
Price  and  Mr.  Baron  Page  indeed  were  for  having  it  pleaded  :  but  I  did  not  observe 
that  the  opinion  of  either  of  them  was,  that  the  writ  was  right. 

Your  Lordship  will  consider  this  extent  upon  the  foot  it  stood  on  6  July,  when 
the  bond  was  but  four  days  old  ;  and  if  at  that  time  there  was  no  ground  for  this 
proceeding,  it  is  not  to  be  supported  by  matter  ex  post  facto,  by  a  mere  relation  and 
fiction  of  law,  which  ought  to  divest  no  right  that  has  been  once  legally  [757]  vested. 
For  this  purpose  I  beg  leave  to  mention  a  case  that  was  in  B.  11.  Trin.  4  Greo.  JFaring 
V.  Dewberry :  there  a  landlord,  who  had  rent  due  to  him,  died  intestate,  after  which 
the  plaintiflF  in  the  actioTi  sued  out  execution  against  the  defendant,  who  was  the 
tenant,  and  levied  the  debt  upon  it ;  after  this,  administration  was  committed  to  J.  S. 
who  thereupon  came  into  Court  and  moved  for  a  rule  on  the  sheritt"  to  pay  him  a  year's 
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rent  out  of  the  money  levied,  pursuant  to  8  Ann.  c.  17,  urging  that  though  he  was 
not  administrator  at  the  time  of  serving  the  execution,  yet  as  soon  as  the  administra- 
tion was  committed,  it  had  relation  to  the  death  of  the  intestate,  and  he  might  bring 
trover  for  goods  taken  between  the  death  of  the  intestate  and  the  commission  of 
administration.  But  the  Court  held,  that  relations  which  are  but  fictions  of  law, 
should  never  divest  any  right  legally  vested  in  another  mesne  between  the  death  of 
the  intestate  and  the  commission  of  administration  ;  and  that  the  plaiiitift'  in  the 
action,  having  duly  served  his  execution  before  the  administrator  had  a  right  to 
demand  his  rent,  it  was  not  reasonable  the  plaintifl'  should  be  defeated  by  any  relation 
whatsoever :  they  did  not  in  that  case  deny  the  authorities  which  give  the  adminis- 
trator trover  by  relation,  but  went  upon  a  distinction  that  will  govern  this  case, 
between  relations  that  are  to  defeat  lawful  acts,  and  such  as  are  to  punish  those  which 
are  unlawful. 

An  objection  was  taken,  (and  indeed  it  is  mentioned  in  the  demurrer)  that  we 
should  not  have  had  oyer  of  the  fiat ;  but  if  your  Lordship  casts  your  eye  upon  the 
writ  itself,  you  will  find,  that  is  indorsed  upon  it,  and  made  part  of  the  record,  and 
appears  in  their  setting  out  the  extent :  in  the  common  case  it  is  marked  at  the  bottom 
of  the  writ,  but  they  were  so  sensible  of  the  absurdity  of  a  fiat  in  October,  for  a  writ 
had  issued  in  July,  that  in  this  particular  instance  they  have  deviated  from  the 
common  form,  and  have  modestly  indorsed  it  upon  the  back  of  the  writ. 

The  traverse  is  objected  to ;  but  surely  that  is  very  proper,  and  the  Crown  may 
take  issue  either  on  the  inducement,  or  the  traverse  ;  it  was  necessary  to  put  the 
matter  of  the  bankruptcy  and  the  assignment  in  issue,  and  as  we  plead  to  the  inquisi- 
tion, we  must  traverse  that  which  is  the  point  of  it :  and  it  is  not  a  double  traverse, 
but  two  distinct  matters ;  the  first  covers  the  debts,  and  the  second  the  effects  found 
by  the  inquisition. 

Upon  the  whole  therefore,  it  is  certain  that  His  Majesty  has  many  great  and 
valuable  prerogatives ;  and  may  he  long  live  to  enjoy  them  in  their  full  extent.  Our 
own  experience  of  the  happiness  of  his  Government  may  assure  us,  that  he  desires  only 
[758]  to  make  the  law  of  the  land  the  measure  of  his  actions  ;  and  it  is  some  pleasure 
to  observe,  that  this  single  attempt  to  stretch  the  prerogative  beyond  its  due  bounds, 
proceeds  only  from  a  private  dispute  between  two  co-obligors  in  the  same  bond  to  the 
Crown,  and  wherein  it  was  necessary  to  make  use  of  His  Majesty's  name,  though  he 
is  not  at  all  concerned  in  point  of  interest.  It  is  one  article  of  the  bill  of  rights,  that 
the  late  King  had  under  pretence  of  prerogative  levied  money  on  his  subjects  in  other 
manner  than  was  warranted  by  the  laws  of  the  land ;  and  yet  it  does  not  appear  that 
this  practice  now  set  up,  was  attempted  even  in  that  reign  :  and  we  live  in  times  so 
much  happier  than  those,  that  it  will  be  sufficient  to  confute  this  doctrine,  if  we  only 
shew  (as  I  have  done  already)  that  it  is  an  unprecedented  attempt  to  stretch  the  pre- 
rogative of  the  Crown  to  the  subversion  of  the  liberty  and  property  of  the  subject. 

Pengelly  C.B.  This  is  a  matter  of  very  great  consequence  to  the  revenue,  to  the 
method  of  proceeding,  and  to  the  subject.  I  take  it  to  be  our  duty  on  all  these  con- 
siderations, to  maintain  the  prerogatives  of  the  Crown,  but  not  to  raise  any  new  ones : 
every  prerogative  that  is  not  affected  by  the  interposition  of  an  Act  of  Parliament, 
must  depend  upon  prescription  only,  and  we  must  have  the  same  evidence  of  a  pre- 
rogative, that  we  have  of  all  other  prescriptions. 

I  should  have  thought  this  a  matter  far  more  proper  to  be  determined  upon  a 
motion,  than  by  special  pleading ;  for  as  has  been  observed,  this  is  more  a  matter  of 
irregularity  than  error,  and  I  apprehend  it  never  was  the  intent  of  the  Court,  to 
deprive  the  defendant  of  any  legal  benefit,  by  putting  him  into  this  method  ;  if  there- 
fore this  is  improper  for  a  plea,  I  shall  be  of  opinion  still  to  turn  it  into  a  motion 
again,  and  set  aside  the  extent  as  irregularly  issued. 

As  to  the  oyer  of  the  fiat,  that  cannot  be  had  :  but  then  it  being  set  out  in  the 
very  writ,  it  is  before  u.s,  and  we  must  take  notice  of  it. 

I  am  afraid  we  shall  be  under  great  difficulty  how  to  do  the  defendant  justice 
upon  this  record;  we  cannot  give  judgment  for  him,  unless  he  makes  out  a  title, 
which  if  the  matter  pleaded  be  improper  for  a  plea,  he  can  never  do. 

I  think  the  traverses  are  not  double  :  and  being  a  plea  to  the  title  of  the  Crown, 
which  the  defendant  was  bound  to  answer,  it  was  proper  to  add  the  traverse,  which 
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is  for  the  benefit  of  the  [759]  Crown,  by  giving  them  an  opportunity  of  taking  issue 
on  the  traverse,  or  any  part  of  the  title  before  set  forth  :  this  is  the  usual  way  of 
pleading  upon  outlawries. 

As  to  the  principal  question,  whether  this  extent  can  be  antedated  or  not:  I  must 
observe,  that  they  issue  from  the  equity  side  of  the  Court,  which  is  always  open  :  if 
the  usage  has  been  to  have  a  fiat,  and  teste  the  writ  the  day  the  fiat  is  granted,  I 
should  think  the  fiat  was  in  the  nature  of  an  award  of  the  Court,  which  formerly  sat 
longer  than  it  does  now ;  and  now  when  it  is  not  sitting,  a  fiat  is  to  be  had  at  a 
baron's  chamber,  and  that  is  an  evidence  that  the  writ  and  fiat  ought  to  tally  with 
one  another. 

I  think  the  usage  must  determine  in  this  case.  There  is  no  instance  of  ante- 
dating, where  it  has  been  allowed  ;  for  as  to  the  case  cited  by  Mr.  Bootle,  that  was 
only  the  continuance  of  a  writ  that  had  regularly  issued.  On  the  other  side  there  is 
the  consideration  that  such  a  thing  was  never  attempted  before,  and  there  is  Quash's 
case,  which  is  a  judicial  authority  :  that  was  in  a  manner  given  up  at  the  Bar  by  Sir 
Edward  Northey,  who  was  the  Attorney  General,  and  who  was  known  to  be  enough 
tenacious  of  the  rights  of  the  Crown  ;  and  the  Court  in  their  judgment  treated  the 
extent  as  a  writ  that  had  issued  without  any  fiat  or  authority. 

If  this  be  a  novelty  it  is  not  to  be  supported ;  at  present  it  seems  to  me  to  be  so, 
but  it  is  proper  to  be  farther  considered. 

Baron  Hale  :  If  this  is  to  go  against  the  defendant  upon  a  point  of  pleading,  it 
would  be  exceeding  hard.  But  rather  than  so,  I  think  the  Court  is  bound  in  honour 
to  interpose,  and  turn  it  again  into  a  motion.  I  think  this  is  a  very  extravagant 
attempt,  and  have  wondered  ever  since  I  heard  of  it,  upon  what  foundation  it  could 
be  supported.  I  do  not  now  find  any  thing  offered  to  that  purpose,  and  think  there 
is  no  such  prerogative  as  has  been  exercised  in  this  case.  The  Crown  is  in  a  very 
good  condition  by  having  this  extent  as  their  first  process  ;  it  is  hard  enough  upon 
the  subject,  and  we  ought  not  to  enlarge  the  prerogative. 

Baron  Carter:  No  such  writ  can  regularly  issue  before  a  fiat,  which  ought  to  be 
the  direction  in  making  the  teste.  It  is  impossible  to  foresee  the  ill  consequence  of 
allowing  those  writs  to  be  antedated  ;  and  it  is  considerable,  that  in  all  the  time  this 
Court  has  sat,  it  never  was  attempted  before. 

[760]  Baron  Comyns  :  Surely  this  is  much  properer  for  a  motion  than  a  plea,  and 
it  can  never  be  determined  according  to  justice  upon  the  record.  The  teste  is  matter 
of  record,  and  I  think  we  are  obliged  to  take  it  to  have  issued  at  the  time  of  the 
teste,  and  there  can  be  no  averment  against  it. 

As  to  the  Statute  33  H.  8,  I  think  that  does  not  leave  it  to  our  discretion,  to  alter 
the  course  and  nature  of  proceedings,  or  to  do  a  thing  that  was  never  done  before, 
and  may  have  such  mischievous  consequence.     Per  Curiam,  ulterius  concilium. 

Afterwards  in  Trinity  term  following,  I  moved  to  set  aside  the  extents  upon  the 
point  of  irregularity,  and  Mr.  Attorney  General  consented,  so  nothing  further  was 
done  upon  the  pleadings. 

And  Trin.  2  Geo.  2,  Rex  v.  Vanderplanh,  another  of  the  same  nature,  which  had 
attended  the  event  of  this,  was  also  set  aside. 

(1)  Vide  Brassey  v.  Dawson,  post,  978.  But  if  the  date  of  the  assignment  and 
teste  of  the  writ  are  upon  the  same  day,  the  Crown  shall  be  preferred.  Park.  Eep. 
126.     Rex  V.  Earl,  Bunb.  33. 

[761]    Easter  Term,  13  Georgii  Regis.    In  B.  R. 

Sir  Robert  Raymond,  Knt.,  Lord  Chief  Justice.  Sir  John  Fortescue  Aland,  Knt., 
James  Reynolds,  Esq.,  Sir  Edmund  Probyn,  Knt.,  Justices.  Sir  Philip  Yorke, 
Knt.,  Attorney  General.     Charles  Talbot,  Esq.,  Solicitor  General. 

Buck  vers.  Atwood. 

Where  a  deed  comes  in  by  incident,  the  Admiralty  may  try  whether 
it  was  fraudulent. 

The  mariners  sue  in  the  Admiralty  for  wages ;  and  a  deed  is  pleaded  to  have  been 
made  at  land,  whereby  the  mariners  agree  to  subject  themselves  to  the  loss  of  their 
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wages  on  particular  circumstances ;  and  it  being  replied  thereto,  that  the  deed  was 
obtained  by  fraud  and  circumvention,  it  is  so  declared  below,  and  a  sentence  for  the 
wages. 

It  was  then  moved  for  a  prohibition,  because  the  Admiralty  has  no  original  juri.s- 
diction  for  wages,  but  it  is  connived  at  for  the  ease  of  the  mariners,  who  may  join  in 
the  suit,  which  they  cannot  do  at  law  :  but  then  it  must  be  upon  a  parol  contract, 
and  not  a  deed  ;  and  here  being  a  deed  made  at  land,  that  is  the  subsisting  contract, 
and  will  merge  the  other.     Salk.  31  (a). 

Sed  per  Curiam,  this  is  only  a  deed  on  one  side,  to  forfeit  the  wages  upon  par- 
ticular circumstances  ;  but  will  not  enable  them  to  sue  for  their  wages  at  law.  The 
deed  therefore  comes  [762]  in  only  by  way  of  incident,  and  then  they  may  proceed 
to  try  it.     There  can  be  no  prohibition. 

(a)  12  Mod.  38,  S.  C.     Vide  post,  968. 

Macleed  vers.  Snee. 
What  is  a  bill  of  exchange.     L.  Raym.  1481.     1  Barnard.  B.  R.  12,  S.  C. 

Error  of  a  judgment  in  C.  B.  wherein  the  plaintiff  declares,  that  A.  B.  drew  a  bill 
of  exchange  dated  25th  of  May,  whereby  he  requested  the  defendant  one  month  after 
date  to  pay  to  the  plaintiff  or  order  91.  10s.  "as  my  quarterly  half-pay,  to  be  due 
from  24th  of  June  to  27th  of  September  next,  by  advance."  And  the  action  is 
against  the  defendant  upon  his  acceptance. 

It  was  objected,  that  this  was  no  bill  of  exchange,  because  it  is  not  to  pay  in  all 
events,  but  is  left  to  the  pleasure  of  the  person  on  whom  it  is  drawn,  either  to 
advance  the  money  or  not :  and  it  was  compared  to  the  case  of  Jocelyn  v.  Lasem, 
which  was  to  pay  out  of  his  growing  subsistence,  and  to  the  case  of  Jenney  v.  Herle, 
which  was  payable  out  of  a  particular  fund,  and  in  both  cases  held  to  be  no  bills  of 
exchange. 

Sed  per  Curiam,  the  quarterly  half-pay  is  a  certain  fund,  which  the  growing 
subsistence  was  not :  the  mention  of  the  half-pay  is  only  by  way  of  direction  how  he 
shall  reimburse  himself,  but  the  money  is  still  to  be  advanced  on  the  credit  of  the 
person.  The  reason  it  was  held  no  bill  of  exchange  in  Jenney  v.  Herle  was,  because 
it  was  no  more  than  a  private  order  to  a  man's  servant.     Judgment  affirmed. 

Stanton  vers.  Smith. 

Words  actionable.     L.  Raym.  1480.     1  Com.  Dig.  Action  upon  the  Case 
for  Defamation  (D.  25),  p.  260. 

Upon  demurrer  it  was  held  actionable,  to  say  of  a  tradesman.  You  are  a  sorry 
pitiful  fellow,  and  a  rogue,  and  compounded  your  debts  for  5s.  in  the  pound ;  for  it 
is  in  eflfect  calling  him  a  bankrupt. 

[763]    Monk  vers.  Cooper. 

Where  there  is  a  covenant  to  pay  rent,  an  action  lies,  though  the  house  is  burnt  down. 

L.  Raym.  1477,  S.  C. 

Covenant  for  non-payment  of  a  year's  rent  from  Michaelmas  1725,  to  Michaelmas 
1726.  The  defendant  craves  oyer  of  the  lease,  in  which  there  is  a  covenant  on  the 
part  of  the  lessee  to  repair,  except  the  premisses  shall  be  demolished  by  fire  :  and  then 
pleads,  that  before  Michaelmas  1725,  the  premisses  were  burnt  down  against  his  will, 
and  that  they  were  not  rebuilt  by  the  plaintiff  during  the  whole  year  for  which  the 
rent  is  demanded,  nor  had  he  any  enjoyment  of  the  premisses ;  and  therefore  prays 
judgment,  if  he  shall  be  charged  with  the  rent. 

To  this  the  plaintiff  demurred,  and  it  was  insisted  on  by  Mr.  Fazakerley,  that 
whatever  may  be  the  default  of  the  plaintiff  in  not  repairing,  yet  the  defendant  must 
in  all  events  perform  his  covenant  to  pay  the  rent ;  and  All.  27,  was  cited  for  that 
purpose. 

K.  B.  XXII.— 27 
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Strange  contra  insisted,  that  this  was  like  the  case  of  a  covenant  to  repair,  which 
will  not  bind  in  the  case  of  a  tempest,  which  is  the  act  of  God  ;  and  a  fortiori  in 
this  case,  which  is  the  neglect  of  him  who  is  suing  for  the  rent.  1  Co.  98  a.  Hard. 
387.  1  Koll.  Abr.  4.54,  pi.  8.  And  he  compared  this  to  the  case  of  an  eviction. 
Perk.  §  825,  828.  2  Vent.  67,  and  to  the  case  in  1  Roll.  Abr.  236,  where  it  is  held, 
that  if  part  of  the  land  is  drowned  by  the  sea,  the  rent  shall  be  apportioned. 

Sed  per  Curiam,  the  case  in  Allen  27,  is  express  to  the  contrary  :  if  the  defendant 
has  any  injury,  he  will  have  his  remedy  ;  but  he  cannot  set  it  off  against  the  demand 
for  rent.     The  plaintiff  must  have  judgment  (1). 

(1)  Bel/our  v.  JVeston,  1  Term  Rep.  310,  S.  P.  Vide  Pindar  v.  Ainsley,  Sitting 
West.  Mich.  1767,  ib.  312.     Doe  v.  Sandham,  ib.  705. 

DoMiNus  Rex  vers.  Commissioners  of  Sewers  in  Essex. 

Tarde  a  good  return  to  mandamus.     L.  Raym.  1479. 

To  a  mandamus  to  make  a  rate  to  reimburse  an  expenditor ;  they  returned,  that 
the  writ  was  not  delivered  till  12  February,  and  that  the  commission  expired  in  four 
days  after,  and  therefore  they  had  not  time.  And  the  Court  allowed  the  return, 
saying  they  could  not  grant  a  peremptory  mandamus,  it  appearing  there  was  now  no 
power  in  any  body  to  execute  it(l). 

(1)  According  to  the  report  in  Lord  Raym.  the  commissioners  also  returned,  that 
they  had  made  a  rate  prior  to  the  issuing  of  the  writ,  which  when  collected  would 
be  sufficient  and  applicable  to  repay  him. 

[764]    Warneford  vers.  Warneford. 

In  Middlesex  coram  Raymond  C.J. 

Sealing  a  will  is  signing. 

On  an  issue  directed  out  of  Chancery,  devisavit  vel  non,  the  Chief  Justice  ruled, 
that  sealing  a  will  is  a  signing  within  the  Statute  of  Frauds  and  Perjuries  (1).  3  Lev.  1. 
Strange  pro  quer'. 

(1)  Sed  quaere,  for  sealing  was  said  not  to  be  so  in  Smith  v.  Evans,  1  Wils.  313, 
and  see  Gryle  v.  Ch-yle,  2  Atk.  182. 

Davers  vers.  Davers.    In  Canc. 

No  inspecting  exhibits  before  hearing.     2  Wils.  Rep.  410. 
2  Eq.  Cas.  Abr.  285,  pi.  3,  S.  C. 

A  motion  was  made,  to  inspect  the  exhibits  proved  in  the  cause  before  hearing ; 
but  there  being  no  instance  of  any  such  order,  the  Chancellor  would  do  nothing 
in  it(l). 

(1)  Hodson  V.  Earl  of  Warringtm,  3  P.  Wms.  34,  S.  P. 


[765]    Trinity  Term,  13  Georgii  Regis.    In  B.  R. 

Sir  Robert  Raymond,  Knt.,  Lord  Chief  Justice.  Sir  John  Fortescue  Aland,  Knt, 
James  Reynolds,  Esq.,  Sir  Edmund  Probyn,  Knt.,  Justices.  Sir  Philip  Yorke,  Knt., 
Attorney  General.     Charles  Talbot,  Esq.,  Solicitor  General. 

Merryfikld  vers.  Berrey. 
No  second  certiorari  to  reverse  a  judgment. 
The  plaintiff  in  error  took  out  a  certiorari  of  a  wrong  term,  which  did  not  verify 


2  STRANGE,  766,  TRINITY   TERM,   13    GEO.  835 

his  error;  and  now  he  moved  for  a  second  certiorari,  which  was  denied;  the  Court 
saying,  it  may  be  granted  to  affirm,  but  not  to  reverse  a  judgment  (1). 

(1)  Vide  Carlton  v.  Mortagh,  Salk.  269,  and  the  cases  there  cited,  rep.  also  6  Mod. 
113,  116.  Holt,  275.  Pnce  V.  Harstong,  1  Show.  214.  Bmvers  v.  Mann,  post,  819. 
Berkley  v.  Howard,  post,  907.     Frankhjn  v.  Reeves,  post,  1024. 


Hicks  vers.  Jone.s. 

In  scire  facias  15  days  with  teste  and  return  are  good. 

A  scire  facias  was  teste  15  May,  returnable  the  29th,  which  is  making  both  the 
teste  and  return  inclusive  of  the  fifteen  days.  And  upon  consideration,  it  was  held 
well,  and  that  there  was  no  difference  whether  the  proceeding  was  by  bill  or  by 
original  (1).     Salk.  599.     Sir  T.  Jones  228. 

(1)  That  is  as  to  the  teste  and  return  being  inclusive.  This  was  a  suit  by  original, 
if  it  had  been  by  bill  it  would  have  been  sufficient,  if  there  had  been  15  days  between 
the  teste  of  the  first  scire  facias  and  return  of  the  second.     Elliot  v.  Smith,  post,  1139. 


[766]    DoMiNUS  Rex  vers.  Johanneh  Oneby. 

It  lies  upon  the  slayer  to  extenuate  the  fact  of  killing,  which  prima  facie  is  always 
murder.  If  A.  and  B.  have  a  sudden  quarrel,  and  blows  pass,  and  then  there 
appears  a  sufficient  time  for  the  parties  to  have  cooled,  and  afterwards  A.  kills  B. 
it  is  murder.  It  is  the  province  of  the  Judge  from  the  circumstances  of  the  case 
to  determine  what  is  malice,  and  whether  the  killer  had  a  sufficient  time  to  cool. 
If  A.  says  he  will  revenge  himself  of  B.  or  that  he  will  have  his  blood,  this  is 
express  malice  against  B.  and  if  a  killing  ensues,  it  is  murder.  Ld.  Raym.  1485. 
1  Barnard.  B.  R.  17.  9  St.  Tr.  14,  S.  C.  lu  capital  cases  it  is  not  necessary  that 
the  joinder  of  issue  should  appear  upon  the  record  (1). 

Upon  an  indictment  for  the  murder  of  Mr.  William  Gower,  found  at  the  Old 
Bailey  in  February  sessions  12  Geo.  the  defendant  being  arraigned,  pleaded  not 
guilty ;  and  upon  the  trial  the  jury  found  this  special  verdict. 

That  upon  the  second  day  of  February  1725,  the  prisoner  and  the  deceased  were 
in  company,  together  with  John  Rich,  Thomas  Hawkins  and  Michael  Blount,  in  a 
room  at  the  Castle  Tavern  in  the  county  of  Middlesex,  in  a  friendly  manner.  That 
after  they  had  continued  thus  for  two  hours,  box  and  dice  were  called  for ;  the  drawer 
said,  he  had  dice  but  no  box,  and  thereupon  the  prisoner  bid  the  drawer  bring  the 
pepper-box,  which  he  immediately  did  :  and  then  the  company  began  to  play  at 
hazard,  and  after  they  had  played  some  time,  the  said  Rich  asked  if  any  one  would 
set  him  three  half  crowns?  whereupon  the  deceased,  in  a  jocular  manner,  laid  down 
three  half-penny  pieces,  and  then  said  to  the  said  Rich,  I  have  set  you  three  pieces, 
and  the  prisoner  at  the  same  time  set  the  said  Rich  three  half  crowns,  which  the  said 
Rich  won  :  and  immediately  after  the  prisoner  in  an  angry  manner,  turned  about  to 
the  deceased,  and  said  it  was  an  impertinent  thing  to  set  halfpence,  and  that  the 
deceased  was  an  impertinent  puppy  for  so  doing,  to  which  the  deceased  answered, 
whoever  called  him  so  was  a  rascal.  That  thereupon  the  said  John  Oneby  took  up  a 
bottle,  and  with  great  force  threw  it  erga  predict'  Willielmum  Gower,  which  bottle  did 
not  hit  the  said  Gower,  but  brushed  his  perriwig  as  it  passed  by  his  head,  and  beat  out 
some  of  the  powder,  whereupon  the  deceased  immediately  after  tossed  a  candlestick  or 
bottle  erga  prajdict' Johannem  Oneby,  but  did  not  hit  him  with  the  same  :  upon  which 
the  deceased  and  the  prisoner  both  rose  up  to  fetch  their  swords,  which  then  hung  up 
in  the  room,  and  the  deceased  drew  his  sword,  but  the  prisoner  was  prevented  from 
drawing  his  by  the  company,  and  the  deceased  thereupon  threw  away  his  sword,  and 
the  company  interposing,  they  sat  down  again  for  the  space  of  an  hour.  That  at  the 
expiration  of  an  hour,  the  deceased  said  to  the  prisoner.  We  have  had  hot  words, 
but  you  was  the  aggressor,  but  I  think  we  may  pass  it  over ;  and  at  the  same  time 
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offered  his  hand  to  the  said  John  Oneby :  to  which  the  said  John  Oneby  answered, 
No,  damn  you,  I  will  have  your  blood.  They  further  find,  that  afterwards  the 
reckoning  was  paid  by  the  deceased,  the  prisoner.  Rich,  Hawkins  and  Blount ;  and 
all  the  company,  except  the  prisoner,  went  out  of  the  room  to  go  home ;  and  the 
prisoner  remaining  alone  in  the  room,  called  to  the  deceased  in  these  words.  Young 
man,  come  back,  I  have  some-[767]-thing  to  say  to  you ;  whereupon  the  deceased 
returned  into  the  room,  and  immediately  the  door  was  flung  to  and  shut,  and  thereby 
the  rest  of  the  company  were  excluded  ;  and  then  a  clashing  of  swords  was  heard,  and 
the  prisoner,  with  his  sword,  gave  the  deceased  the  mortal  wound  mentioned  in  the 
indictment,  of  which  be  died  the  next  day.  They  further  find,  that  at  the  breaking 
up  of  the  company  the  prisoner  had  his  great  coat  thrown  over  his  shoulders,  and  that 
he  received  three  slight  wounds  in  the  engagement;  and  that  the  deceased  being 
asked,  upon  his  death-bed,  whether  he  received  his  wound  in  a  manner,  amongst 
swordsmen  called  fair,  answered,  I  think  I  did.  That  from  the  time  of  throwing  the 
bottle  there  was  no  reconciliation  between  the  prisoner  and  the  deceased.  And 
whether  this  be  murder  or  manslaughter  the  jury  pray  the  advice  of  the  Court,  and 
find  accordingly. 

Upon  which  verdict  a  certiorari  pro  Eege  was  brought,  and  the  prisoner  being  at 
the  Bar,  it  was  made  a  concilium,  the  Court  being  of  opinion  it  could  not  be  made  a 
concilium  in  his  absence.  And  in  Hilary  term  13  Geo.  it  was  argued  by  Serjeant 
Darnall  for  the  King,  and  Serjeant  Eyre  for  the  defendant. 

Serjeant  Darnall  pro  Rege.  In  order  to  consider  whether  this  be  murder  or 
manslaughter  I  shall  premise  that  which  is  not  to  be  disputed,  that  every  malicious 
killing  is  murder,  and  that  malice  may  be  either  express  or  implied.  This  is  malice 
implied  in  the  act  itself,  because  there  was  no  reasonable  provocation  ;  there  was 
nothing  but  words  passed  between  them,  till  the  prisoner  threw  the  bottle  at  the 
deceased  ;  and  it  has  been  often  resolved,  that  in  point  of  law  words  are  no  provoca- 
tion. But  if  words  were  a  sufficient  provocation,  yet  it  appears  the  prisoner  began 
with  words,  as  well  as  acts.  The  calling  Mr.  Gower  an  impertinent  puppy,  was 
previous  to  the  saying  or  doing  of  any  thing  by  Mr.  Gower,  that  could  give  offence 
to  the  prisoner :  if  the  setting  of  halfpence  was  a  thing  to  be  resented,  the  affront 
was  to  Mr.  Rich,  and  not  to  Mr.  Oneby,  whose  bet  to  Rich  was  not  at  all  affected  by 
what  v^'as  done  by  Mr.  Gower.  And  that  it  is  murder  in  this  defendant,  I  think 
cannot  be  disputed  after  the  judgment  of  the  Court  in  Maiogridge's  case,  which  is  in 
Kelynge  119.  There  the  bottle  thrown  by  Cope  hit  Mawgridge  and  broke  his  head  : 
here,  the  candlestick  or  bottle  tossed  by  Gower  did  not  hit  the  prisoner  at  the  Bar : 
that  was  a  sudden  conflict,  this  a  deliberate  act,  after  a  disposition  to  peace  manifested 
by  Gower,  and  a  continuance  of  malice  in  the  prisoner  for  above  an  hour  after  the 
first  conflict.  What  was  done  here  by  Mr.  Gower  would  have  been  justifiable  in  him, 
even  if  the  candlestick  had  hit  the  prisoner  ;  and  so  it  was  resolved  in  Mawqridge's  case, 
for  there  the  bottle  returned  by  Mr.  Cope  did  hit  the  defendant  and  [768]  broke  his 
head.  And  as  the  act  done  by  Mr.  Gower  was  justifiable  in  him;  it  follows,  that 
it  can  be  no  foundation  to  excuse  or  mitigate  the  subsequent  killing  by  Mr.  Oneby. 
The  case  put  in  Kelynge  128,  of  an  assault  by  A.  upon  B.  B.  draws  his  sword  and 
pursues  A.  to  the  wall,  where  A.  in  his  own  defence  kills  B.  and  it  is  held  murder  in 
A.  has  many  strong  circumstances  in  favour  of  A.  which  are  not  in  this  case. 

But  I  apprehend,  it  is  not  necessary  to  rely  barely  on  this  point,  that  there  is 
malice  implied  in  the  act ;  since  it  plainly  appears  upon  the  state  of  the  case,  that  here 
is  express  malice  :  when  the  deceased  was  desirous  to  end  the  matter  amicably,  the 
prisoner  replies,  No,  damn  you,  I  will  have  your  blood  :  this  explains  and  goes 
through  the  whole  fact,  and  proves  the  subsequent  killing  to  be  malicious. 

I  do  therefore  insist  that  taking  it  either  way,  either  as  a  killing  out  of  malice 
implied,  or  malice  express,  it  is  murder;  and  that  this  upon  the  fact  is  a  killing  of 
malice  implied,  and  upon  the  prisoner's  own  words  coupled  with  the  fact,  it  is  malice 
express,  and  consecjuently  murder. 

Serjeant  Eyre  pro  deV.  The  question  is,  what  degree  of  homicide  this  is ;  and  I 
apprehend  it  to  be  but  manslaughter :  the  distinction  is,  that  if  the  killing  be  of 
malice  forethought,  it  is  murder;  if  on  a  sudden  occasion,  it  is  but  manslaughter;, 
and  that  I  take  to  be  this  case. 
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In  3  Inst.  .51,  malice  prepensed  is  defined  to  be,  when  one  compasseth  to  kill 
another,  and  doth  it  sedato  animo  :  on  the  other  hand,  manslaughter  is  the  doing  it 
without  premeditation  upon  a  sudden  brawl,  shutiling  or  cotitention.     3  Inst.  57. 

The  law  has  ever  been  indulgent  to  the  passions  of  men  :  ira  furor  brevis  est,  and 
therefore  as  a  madman  the  party  is  excused  for  what  he  does  in  a  sudden  transport 
of  passion  :  I  do  admit,  that  bare  words  are  no  provocation  ;  but  yet  they  will  serve 
to  explain  the  nature  of  the  combat,  and  shew  whether  it  was  sudden  or  not.  The 
calling  the  prisoner  a  rascal,  was  what  no  man  of  honour  could  put  up ;  and  as  this 
was  the  beginning  of  the  quarrel,  the  fighting  was  as  sudden  as  the  reproachful  words. 
If  the  prisoner  had  stabbed  Mr.  Gower  upon  speaking  the  words,  and  Gower  had  done 
nothing ;  I  believe  it  would  have  been  murder ;  but  here  was  a  regular  fight,  an  inter- 
change of  blows,  and  so  it  comes  up  to  the  case  put  in  Kelynge  5.5,  of  a  combat 
between  two  of  a  sudden  heat,  where  if  one  kills  the  other,  it  is  but  manslaughter. 

[769]  The  law  has  fixed  no  certain  time  when  it  shall  be  presumed  the  passions 
of  men  are  cooled.  The  case  in  12  Co.  86,  must  take  up  a  longer  time  than  this,  for 
there  the  boy  ran  three  quarters  of  a  mile  to  his  father,  and  told  his  story,  and  after 
that  the  father  provided  himself  with  a  cudgel,  and  had  as  far  to  go  in  pursuit  of  the 
other  boy  :  and  there  is  this  difterence  between  that  case,  and  the  case  at  Bar  ;  that 
there  the  adversary  was  out  of  sight,  but  here  he  continued  in  presence,  which  must 
rather  inflame  than  abate  the  passion. 

The  words  made  use  of  by  Mr.  Gower  carry  an  imputation  on  Mr.  Oneby,  which 
might  provoke  him  afresh  ;  the  telling  him  he  was  the  aggressor  was  not  likely  to 
make  an  end  of  the  quarrel ;  and  that  is  plain  from  the  manner  in  which  Mr.  Oneby 
understood  them,  who  would  have  never  said  so  harsh  a  thing  to  his  friend  Mr. 
Gower,  if  he  had  been  at  that  time  in  any  degree  master  of  himself. 

It  is  not  found  by  the  verdict,  who  began,  after  Mr.  Gower  returned  into  the 
room.  It  is  not  likely  the  prisoner  began,  because  he  had  his  great  coat  thrown  over 
his  shoulders  ;  and  as  to  the  shutting  the  door,  it  is  stated  to  be  done  immediately  on 
Gower's  returning,  and  is  likelier  to  be  done  by  him  that  came  into  the  room  when 
the  first  conflict  happened.  It  appears  Mr.  Gower  was  the  readiest  to  draw  his  sword, 
it  was  actually  drawn,  and  the  prisoner's  was  not ;  and  since  it  is  not  stated  who  drew 
first  the  second  time,  I  think  it  ought  to  be  explained  by  the  first. 

To  make  it  murder  in  the  first  instance,  it  must  be  done  with  a  weapon  that  would 
endanger  life :  the  bottle  in  Mawf/rulr/e's  case  was  full  of  wine,  and  it  hit  him  so  vio- 
lently that  he  never  spake  more  :  Ijut  for  any  thing  appearing  upon  the  verdict,  this 
might  be  only  a  small  oil  bottle  usually  set  upon  tables  in  publick  houses,  and  might 
perhaps  be  empty  before  it  was  flung.  The  case  of  Mr.  Turner,  which  is  taken  notice 
of  in  Cumb.  407,  was  held  manslaughter  upon  this  reason,  because  the  clog  was  not 
such  an  instrument,  from  a  blow  with  which  it  was  likely  death  should  ensue.  But 
supposing  the  bottle  to  be  as  big  and  as  full  as  Mawgridge's  bottle,  yet  no  harm  was 
done  by  it  here,  as  there  was  in  Mawgridge's  case.  Here  was  no  drawing  the  sword 
eo  instante,  as  Mawgridge  did,  which  occasioned  the  Judges  to  lay  the  returning  the 
bottle  by  Mr.  Cope  out  of  the  case,  and  construe  the  immediate  drawing  the  sword, 
as  an  intent  to  supply  the  mischief,  which  the  bottle  might  fall  short  of.  Maiugridge's 
case  is  materially  different  from  this.  There  the  intention  from  the  first  throwing  the 
bottle  was  to  commit  mur-[770]-der,  here  it  was  otherwise.  There  the  first  bottle 
hit,  here  it  missed.  There  the  murderous  intent  was  immediately  carried  into  execu- 
tion, here  was  a  long  interruption.  The  deceased  needed  not  have  returned,  if  he 
had  not  been  equally  disposed  to  combat ;  and  he  himself  said  it  was  a  fair  combat, 
which  there  was  no  pretence  to  say  in  Maiugridge's  case. 

Serjeant  Darnall  replied.  The  words  on  both  sides  must  certainly  be  laid  out  of 
the  case  ;  if  not,  puppy  was  worse  than  rascal,  because  it  is  the  name  of  a  beast.  If 
Mr.  Gower  took  Oneby  to  be  the  aggressor,  the  condescension  was  the  greater  in  him  ; 
it  is  no  more  than  saying,  I  who  have  been  injured  am  ready  to  pass  it  by.  I  do  not 
find  it  was  at  all  relied  upon  in  Maiugridge's  aise,  that  the  bottle  was  full :  and  as  to 
the  case  in  Cumberbach,  the  servant  there  had  committed  a  fault,  for  which  he  was 
liable  to  be  corrected  :  the  deceased's  declaration  was  only  that  he  received  the  wound 
by  a  fair  push. 

The  Court  said  nothing  upon  this  argument,  but  appointed  another  to  be  before 
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all  the  Judges  of  England.  And  in  Easter  terra  following  it  was  accordingly  argued 
by  Mr.  Lee  for  the  King,  and  Mr.  Ketelbey  for  the  prisoner,  to  the  same  effect  as  the 
former  argument.  The  prisoner  not  being  present  in  Serjeants-Inn,  as  he  was  in 
Court  upon  the  first  argument,  (this  last  being  only  to  have  the  advice  of  the  other 
Judges). 

And  12  June  following,  the  prisoner  being  brought  to  the  King's  Bench  Bar, 
Raymond  C.J.  delivered  the  resolution  of  the  Court. 

There  has  been  a  great  deal  of  time  since  the  trial  of  the  prisoner,  but  that  has 
not  been  spent  on  account  of  any  difficulty  in  the  case,  but  by  the  parties  themselves, 
in  drawing  up  and  settling  the  special  verdict :  it  did  not  come  before  us  till  Hilary 
term  last,  since  which  we  have  heard  two  arguments,  and  are  now  ready  to  deliver 
our  opinions. 

And  I  do  now  deliver  it  as  the  unanimous  opinion  of  all  the  twelve  Judges,  that 
the  prisoner  at  the  Bar  is  guilty  of  murder. 

The  notion  of  murder  is  agreed  on  all  hands  to  be,  the  killing  another  of  malice 
prepense,  that  is  in  other  words,  a  killing  with  a  wicked  design.  The  malice  necessary 
to  make  the  act  murder,  may  be  either  express  or  implied  ;  and  my  Lord  Hale  in  his 
Pleas  of  the  Crown  (a),  when  he  is  describing  what  is  malice  implied,  lays  a  great 
stress  upon  the  manner  of  doing  the  act ;  [771]  and  therefore  puts  the  case  of  a  man 
exercising  an  unruly  horse  amongst  a  multitude,  where  from  the  circumstances  of  the 
act  it  is  highly  probable  a  mischief  may  ensue. 

If  a  man  kills  another  without  any  provocation,  this  is  malice  implied  ;  for  the 
law  supposes  there  must  be  some  latent  malice  in  the  party,  or  otherwise  he  would 
not  be  so  barbarous  as  to  take  away  the  life  of  another.  It  may  be  murder,  though 
words,  or  even  blows  pass  between  them ;  and  the  case  put  in  Kelyuge,  and  cited  at 
the  Bar,  is  certainly  law ;  that  if  A.  strikes  B.  B.  draws  and  returns  the  assault,  and 
A.  kills  B.  it  is  murder,  though  A.  was  upon  his  defence,  and  though  the  killing 
was  ever  so  sudden ;  and  upon  this  principle  it  was,  that  Mmugridge's  case  was 
adjudged. 

It  was  said,  that  Mmugridge's  case  was  a  single  case,  and  went  farther  than  any  case 
before  it;  but  I  take  this  opportunity  to  declare,  that  we  are  all  of  opinion  that 
Mawgridge's  case  is  law. 

But  as  that  case  was  adjudged  murder  upon  the  implied  malice,  we  are  all  of 
opinion  the  case  at  Bar  goes  farther,  and  that  the  prisoner  is  guilty  of  murder  on 
express  malice. 

A  general  malice  against  any  man  is  express  malice  with  regard  to  that  man. 
Mo.  86.  If  one  man  says  he  will  revenge  himself  of  another,  (or  as  in  this  case)  that 
he  will  have  his  blood,  and  a  killing  ensues  ;  it  is  murder.  Here  is  express  malice 
before  the  giving  the  wound.  There  was  nothing  done  by  the  deceased  but  what  was 
perfectly  innocent :  he  set  the  halfpence  to  Rich,  and  not  to  the  defendant ;  Rich  did 
not  resent  it,  because  it  was  not  done  with  a  design  to  affiont  him,  but  in  a  jocular 
way,  and  could  be  no  foundation  for  the  prisoner  to  turn  about  in  an  angry  manner 
and  abuse  him.  The  words  returned  by  Mr.  Govver  were  not  unsuitable  to  the 
occasion  ;  though  if  they  had  been  ever  so  improper,  it  is  certain  they  would  have 
been  no  provocation  in  law.  And  as  to  their  being  looked  upon  otherwise  amongst 
those  who  esteem  themselves  your  men  of  honour,  give  me  leave  to  say,  those  are 
mistaken  notions  of  honour,  nothing  being  consistent  with  honour  that  is  inconsistent 
with  the  laws  of  God  or  man. 

The  next  thing  that  followed  after  the  words,  was  the  throwing  the  bottle  at  Mr. 
Gower  magna  cum  vi,  as  it  is  stated  in  the  verdict.  The  bottle  it  is  true  only  touched 
his  perriwig;  but  suppose  it  had  killed  him,  will  any  man  offer  to  say  it  would  not 
have  been  murder  1  What  Mr.  Gower  did  is  not  stated  to  be  such  an  act  of  violence 
as  the  prisoner's,  which  is  found  to  be  done  with  great  force. 

[772]  It  was  .said  that  Mr.  Gower  was  the  first  that  drew  his  sword,  but  with 
what  intent  appears  very  plainly  :  it  was  not  to  attack  Mr.  Oneby  but  to  defend  him- 
self ;  and  therefore  when  he  saw  Oneby 's  sword  secured,  he  immediately  threw  away 
his  own. 

After  this  they  sit  down  again,  and  Mr.  Gower  like  a  man  of  temper  applies  to 
the  other  in  a  very  proper  manner :  it  was  objected,  that  he  thereby  made  Mr.  Oneby 
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to  be  the  aggressor :  if  he  did  so,  he  said  no  more  that  the  truth,  for  Oneby  began 
first  both  by  abusive  language  and  by  throwing  of  the  bottle.  And  it  is  plain  that 
Mr.  Gower  did  not  design  to  upbraid  Mr.  Oneby,  but  only  used  it  as  an  argument  to 
make  up  the  matter. 

The  answer  that  is  made  to  this  is  the  strongest  evidence  of  express  malice.  It 
can  admit  of  no  other  construction,  but  that  he  was  determined  to  take  away  the 
other's  life. 

The  calling  him  back  after  he  was  gone  out  of  the  room,  and  telling  him  he  had 
something  to  say  to  him,  shews  a  sedate  mind,  and  a  deliberate  intention.  The  words 
young  man  were  words  of  contempt,  and  the  something  he  had  to  say  to  him  could 
be  nothing  but  resentment.  He  staid  in  the  room  after  all  the  rest,  to  have  this 
opportunity  of  gratifying  his  revenge,  and  that  something  he  had  to  say  to  him  is 
explained  by  the  clashing  of  swords  which  was  heard  immediately  upon  the  other's 
return,  and  the  shutting  of  the  door,  when  he  had  that  fatal  opportunity  of  carrying 
his  malicious  expressions  into  execution. 

It  is  true  that  he  received  three  slight  wounds  in  the  engagement.  But  we  think 
in  a  case  of  this  nature,  that  an  interchange  of  wounds  will  not  alter  the  case. 

These  are  the  reasons  why  we  are  all  of  opinion,  that  the  killing  of  Mr.  Gower  was 
of  express  malice  in  the  prisoner. 

I  shall  now  give  answers  to  the  objections  which  were  made  on  behalf  of  the 
prisoner,  and  which  have  been  duly  weighed  and  considered  by  the  Judges. 

It  was  objected,  that  this  was  no  more  than  a  sudden  quarrel,  where  there  were 
provoking  words  and  mutual  assaults  ;  that  it  does  not  appear  the  passions  were 
ever  cooled,  and  that  indeed  the  law  has  fixed  no  time  wherein  it  shall  be  pre- 
sumed the  heat  and  fury  of  the  party  may  be  allayed,  but  it  is  to  be  left  to  a  jury, 
and  they  have  found  there  was  no  reconciliation. 

[773]  To  this  it  may  be  answered  in  the  first  place,  that  there  can  be  no  presump- 
tion in  favour  of  death.  Kelynge  27.  And  therefore  in  all  cases,  it  lies  upon  the 
slayer,  to  extenuate  the  fact,  which  prima  facie  is  always  murder. 

In  the  next  place  I  would  observe,  that  it  is  going  much  too  far,  to  say  that  this 
killing  was  upon  a  sudden  quarrel ;  but  to  take  the  objection  in  its  full  strength,  I 
will  suppose  it  to  be  so,  and  then  the  answer  I  give  to  it  is,  that  it  manifestly  appears 
there  was  a  sufficient  time  wherein  the  prisoner  might  have  cooled,  and  reason  have 
resumed  her  seat,  because  the  subsequent  acts  appear  to  be  deliberate. 

In  cases  of  this  nature  the  Judges  are  to  determine  what  is  malice,  or  what  is  a 
reasonable  time  to  cool ;  and  they  must  do  it  upon  the  circumstances  of  the  case  :  the 
jury  are  judges  only  of  the  fact,  and  we  must  determine  whether  it  be  deliberate  or 
not  (2).  Hence  it  is,  that  in  summing  up  an  evidence  the  Judges  direct  the  jury,  if 
you  believe  such  a  fact,  it  is  so  ;  if  not,  it  is  otherwise  ;  and  they  find  either  a  general 
or  a  special  verdict  upon  it.  There  is  no  instance  where  the  jury  ever  find  that 
the  fact  was  done  of  malice,  or  that  the  party  had  or  had  not  time  to  cool ;  but 
that  must  be  left  to  the  Judges  upon  the  circumstances  of  the  case.  In  Eolloivays 
case  it  was  left  to  the  Court  to  determine  whether  the  tying  the  boy  to  the  horse's 
tail  was  not  a  malicious  act.  So  in  the  case  of  the  two  boys  who  had  quarrelled,  and 
the  father  ran  after  one  of  them  and  killed  him,  the  Court,  and  not  the  jury,  deter- 
mined whether  it  was  malice  or  not.     Palm.  545. 

As  the  law  has  fixed  no  time  when  the  passions  shall  be  said  to  cool,  it  must,  and 
only  can,  be  determined  upon  the  circumstances  of  each  particular  case.  If  any 
deliberate  act  appears,  the  question  is  determined :  the  quarrelling  in  a  morning,  and 
deferring  the  fight  till  afternoon,  is  a  deliberate  act,  that  will  make  it  murder. 
Kelynge  27.  And  the  opinion  of  the  Judges  in  The  Lord  Modei/s  case  was,  that  if 
diversions  intervene,  or  the  parties  fall  into  other  discourses,  (as  they  did  here  for  the 
space  of  an  hour)  it  will  be  murder.  So  in  Bromwich's  case,  1  Lev.  180,  the  declining 
an  immediate  encounter,  because  of  the  disadvantage  of  his  high  heels,  was  held  to 
be  a  deliberate  act,  that  manifested  a  coolness  :  and  the  same  has  been  held,  where 
the  parties  have  debated  about  the  conveniency  of  place.     Kelynge  56. 

If  A.  says  to  B.  I  will  give  you  a  pot  of  ale  to  strike  me,  and  B.  strikes  him,  and 
immediately  A.  kills  B.  it  is  murder  :  for  [774]  A.  knew  what  he  was  about,  and  deliber- 
ated with  himself  how  he  might  perpetrate  the  fact,  and  be  at  the  same  time  (as  he 
thought)  within  the  protection  of  the  law.     H.  P.  C.  48.     Cromp.  49. 
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From  all  which  cases  it  appears,  that  though  the  law  of  England  is  peculiarly 
favourable  in  making  this  distinction  with  regard  to  the  passions  of  men,  yet  it  must 
be  such  a  passion  as  for  the  time  deprives  a  man  of  the  exercise  of  his  reason  ;  and 
wherever  it  has  appeared  that  he  had  the  exercise  of  his  reason,  he  is  out  of  the 
protection  of  the  law,  and  has  been  held  guilty  of  murder. 

Here  was  a  reasonable  time  to  cool,  and  it  is  plain  it  had  its  operation  :  he  was 
cool  enough  to  discourse  for  an  hour,  he  determined  in  his  own  mind  upon  deliberation 
what  he  would  do  ;  and  he  declared  his  intention  in  those  bitter  and  deliberate  expres- 
sions. No,  he  would  not  pass  it  over,  damn  him,  he  would  have  his  blood  ;  the  young 
man  must  come  back,  for  he  had  something  to  say  to  him. 

The  interchange  of  blows,  where  there  is  malice,  will  make  no  alteration  :  it  does 
not,  indeed,  appear  who  struck  first  upon  his  returning  into  the  room;  but  it  is 
sufficient,  that  the  verdict  finds  no  act  inconsistent  with  the  malicious  declaration  of 
the  party  ;  nor  can  the  declaration  of  the  party  deceased  avail  in  this  case,  for  that 
goes  only  to  his  receiving  a  wound  in  a  fair  manner  with  regard  to  the  nature  of  the 
combat. 

This  is  by  no  means  to  be  resembled  to  the  case  of  Mr.  Turner ;  for  there  was  a 
provocation,  and  a  blow  given  with  a  clog  that  women  wear,  and  from  whence  it  was 
not  probable  that  death  could  ensue  :  and  this  appears  to  be  the  material  ground  of 
the  judgment  in  that  case,  by  opposing  it  to  Gray's  case,  who  was  held  guilty  of  murder, 
because  the  stroke  was  given  with  a  bar  of  iron. 

The  very  minute  differences  observed  between  this  and  Mawgrulge's  case  are  no  way 
considerable ;  since  we  are  of  opinion,  that  here  is  express  malice,  and  there  it  was 
only  implied  ;  not  that  I  would  have  it  imagined,  we  think  this  case  materially 
different  from  Mawgrulge's ;  on  the  contrary,  I  desire  it  may  be  taken  notice  of,  that 
we  declare  otherwise,  though  we  adjudge  this  case  principally  upon  the  malice 
expressed. 

Upon  the  whole,  this  Court,  with  the  concurrent  opinion  of  all  the  other  Judges, 
do  hold,  that  the  prisoner  at  the  Bar  is  guilty  of  the  murder  of  William  Gower. 

[775]  But  in  justice  to  the  prisoner  we  must  give  him  four  days  to  move  in  arrest 
of  judgment,  and  therefore  let  him  be  brought  up  on  this  day  seven-night. 

And  on  Monday  19th  June  he  was  brought  up,  and  objected,  that  there  was  no 
joinder  of  issue  for  want  of  a  similiter  :  but  the  precedents  in  all  capital  cases  being 
in  this  manner,  the  objection  was  over-ruled.  And  Mr.  Justice  Fortescue,  in  a  very 
serious  speech,  pronounced  the  sentence  for  his  execution  :  which  was  appointed  for 
Monday  3d  July.  Upon  the  morning  whereof  he  opened  a  vein,  and  bled  to  death, 
to  avoid  the  infamy  of  an  execution. 

(1)  Rex  V.  Royce,  4  Burr.  2084,  2085,  S.  P.  Trem.  Ent.  286,  287.  Purchase's 
case,  8  St.  Tri.  286,  287.     2  Hawk.  P.  C.  c.  38,  sect.  3,  p.  563. 

(a)  1  H.  H.  P.  C.  430. 

(2)  In  Rex  v.  Huggins,  post,  886.  Rex  v.  Dean  of  St.  Asaph,  3  Term  Eep.  428  n.  (a). 
Fost.  Introd.  to  Discourse  2.     Of  Homicide  p.  255. 

Blake  vers.  Dodemead  &  Ux'. 

On  a  scire  facias  by  baron  and  feme  upon  a  judgment  recovered  by  the  feme,  dum 
sola,  the  plaintiffs  need  not  allege  their  marriage  with  a  venue.  L.  Raym.  1504. 
1  Barn.  B.  R.  16,  S.  C. 

Error  e  C.  B.  in  a  scire  facias  brought  by  husband  and  wife  on  a  judgment 
recovered  by  her,  dum  sola,  and  the  scire  facias  alleges,  quod  post  redditionem 
judicii  pr.iedicti  prajdicta  Sara  cepit  in  virum  prted'  Johannem  Dodemead.  Dem' 
inde,  et  pro  causa,  no  venue  where  the  plaintiffs  were  married.  And  it  was  insisted 
on  error  by  Serjeant  Hawkins,  that  there  must  be  a  venue  as  to  every  fact  necessarily 
alleged  to  intitle  the  plaintiff  to  recover,  and  here  the  marriage  is  the  only  foundation 
for  the  man's  joining  in  this  scire  facias.  Thes.  Br.  251,  256.  Ow.  23.  2  Lev.  227, 
Mo.  527. 

Reeve  contra.  This  is  only  a  surmise,  to  which  no  venue  is  necessary.  If  alien 
nee  be  pleaded  in  abatement,  a  venue  is  not  necessary.      Salk.  6.      This  concerns 
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the  person  only,  and  therefore  is  triable  where  the  action  is  brought.  Besides,  the 
precedents  are  raany  of  them  in  this  manner.  Thes.  lir.  265.  Off.  Br.  259,  283,  322, 
253,  259,  262,  297,  314,  321.  Clift.  681.  In  debt  upon  a  bond  by  husband  and  wife 
it  is  never  alleged. 

At  another  day  Lee  for  the  plaintiff  in  error  cited  35  Hen.  6,  50.  2  Leon.  75. 
Co.  Ent.  623,  that  where  it  does  not  come  in  by  supposal,  but  is  positively  alleged, 
there  must  be  a  venue. 

He  objected  likewise,  that  there  was  a  discontinuance.  The  demurrer  is  quod 
narratio  minus  sufficiens  in  lege  existit  ad  actionem  manutenend',  and  the  joinder 
is,  quod  breve  bonum  et  sufficiens  existit  ad  execution',  &c.  which  is  putting  in 
judgment  of  the  Court  a  matter  not  insisted  upon  by  the  demurrer.     Salk.  218. 

Strange  contra,  in  answer  to  the  first  objection  cited  more  precedents,  Brevia 
Judicialia  204,  238,  240,  252,  253,  258,  2.56,  where  it  is  alleged,  without  any  venue, 
that  the  plaintiff  was  [776]  made  a  knight.  East.  167  a.  On  a  scire  facias  ad 
cognoscendum  relaxationem,  no  venue  where  the  release  made.  East.  73.  Keg. 
Jud.  43. 

As  to  the  second  exception,  it  would  have  been  wrong,  if  we  had  followed  the 
defendant's  demurrer.  There  is  no  such  thing  as  a  declaration  on  a  scire  facias, 
the  plea  is  to  the  writ,  and  narratio  and  breve  in  this  case  are  the  same.  The 
case  in  Salkeld  was  a  demurrer  in  bar  to  a  plea  in  abatement,  which  was  going 
off  from  the  matter  of  abatement  to  the  merits  of  the  cause  ;  whereas  here  the 
single  point  always  in  view  is,  whether  the  plaintiffs  shall  have  execution  or  not. 
Et  per  Curiam,  if  the  joinder  had  been  otherwise  it  would  have  been  a  discontinuance  : 
the  declaration  and  writ  are  synonymous,  and  the  demurrer  being  wrong,  the  plaintiff 
could  not  demur  to  it ;  and  as  to  the  first  objection,  there  being  precedents  this  way, 
we  think  it  well  enough  without  a  venue. 

TowNSEND  vers.  Thorpe. 

[See  Mackonochie  v.  Penzance,  1881,  6  App.  Cas.  445.] 

Parish    clerk  is   a   spiritual    officer,  and  may  be  there  deprived.     L.   Raym.   1507. 
Vide  Mich.  6  Geo.  2,  Peak  v.  Bourne,  this  opinion  questioned.     Post,  942  (1). 

The  plaintifi'  declared  in  prohibition,  that  he  was  indicted  for  an  assault  with 
intent  to  commit  sodomy,  notwithstanding  which  he  was  proceeded  against  in  the 
Spiritual  Court  for  the  same  offence,  and  for  drunkenness.  The  defendant  pleaded, 
that  the  plaintifl"  was  a  parish  clerk,  and  that  the  suit  there  was  not  only  to  punish 
him  for  the  incontinency,  but  also  to  deprive  him  of  his  office.  Demurrer  inde.  And 
in  Michaelmas  term  last,  as  it  was  going  to  be  argued,  the  Court  proposed  to  stay  till 
the  indictment  was  tried  :  and  it  having  been  tried,  and  the  defendant  convicted,  and 
pilloried  ;  the  Court,  without  ordering  the  declaration  to  be  amended,  granted  a 
consultation  quoad  the  proceeding  to  deprive,  and  confirmed  the  prohibition  as  to  any 
other  punishment.  They  said  he  was  an  ecclesiastical  officer  as  to  every  thing  but 
his  election.     Salk.  536.     Mar.  101.     Salk.  550. 

(1)  And  over-ruled,  Pitts  v.  Evans,  post,  1108.     Tarrant  v.  Eaxby,  1  Burr.  367. 

Patterson  vers.  Scon. 

Debt  lies  for  rent  where  the  deed  was  made,  or  land  lies.     1  Com.  Dig.  Action, 

(N.  4),  (N.  6),  161.     (N.  11),  167. 

Debt  for  rent  on  indenture  laid  to  be  made  at  London,  for  the  demise  of  lands  in 
Surrey.  The  action  was  laid  in  London  ;  and  on  demurrer,  it  was  held,  that  the 
plaintiff  had  his  election  to  bring  it  in  either,  against  the  lessee  ;  otherwise  had  it 
been  against  an  assignee,  who  is  chargeable  only  on  the  privity  of  estate  (1).  Judgment 
pro  quer'. 

(1)  Barker  V.  Danur,  3  Mod.  388,  S.  P.  So  also  if  brought  by  the  assignee  of  the 
lessor.  Thursby  v.  Plant,  1  Sand.  237,  1  Lev.  259,  S.  C.  Ihrale  v.  Cormvall,  1  Wils. 
165.     But  otherwise  where  he  can  bring  covenant,  ib. 

K.  B.  XXII.— 27* 


842  TRINITY    TERM,    13    GEO.  2  STRANGE.  717. 

[777]    Thompson  vers.  Hodgson. 

Donatio  causa  mortis  not  suable  in  Spiritual  Court.     Vide  1  P.  Wms.  441. 

Sel.  Cas.  in  Chan.  14. 

An  executor  libelled  in  the  Spiritual  Court  for  taking  a  tankard  without  his 
consent,  on  pretence  that  the  testator  gave  it  the  defendant  if  he  died  of  his  then 
sickness.  And  the  Court  granted  a  prohibition,  this  not  being  a  legacy,  but  a  donatio 
causa  mortis,  the  validity  whereof  may  be  tried  in  an  action  of  trover. 

Duke  of  Rutland  vers.  Batty. 
The  tender  of  stock  must  be  at  the  last  part  of  the  day  that  it  can  be  accepted. 

An  action  was  brought  on  a  South-Sea  contract  in  these  words  :  "  I  promise  to  pay 
to  the  Duke  of  Rutland  10,0001.  upon  his  transferring  to  me  or  my  order  10001. 
capital  South-Sea  stock  some  time  on  or  before  the  shutting  of  the  Company's  books 
for  the  next  Christmas  dividend." 

The  tender  and  transfer  were  made  at  one  :  but  it  being  the  day  of  shutting  the 
books,  there  was  more  business  than  could  be  transacted  in  the  morning,  and  there- 
fore the  books  were  opened  in  the  afternoon,  and  several  transfers  were  made. 
Upon  the  trial  of  this  cause  the  jury  found  for  the  plaintiff.  But  a  new  trial  was 
granted,  because  after  the  transfer  was  vacated  at  one,  the  defendant  might  have 
come  and  accepted  the  stock  :  and  though  the  general  rule  of  law,  that  tenders  must 
be  at  the  last  instant  of  time,  has  been  broke  in  upon,  and  made  to  relate  to  the  last 
part  of  the  day  whereon  in  these  eases  the  act  can  be  done  ;  yet  that  is  only  out  of 
necessity,  of  which  there  was  none  in  this  case  (1). 

Mich.  2  Geo.  2,  it  was  tried  at  the  Bar,  and  the  Court  being  of  the  same  opinion, 
the  plaintiff  suffered  a  nonsuit  (a). 

(1)  Lancashire  v.  Killingworth,  1  Ld.  Raym.  686,  et  vide  ante,  504,  533,  458, 
679,  832. 

(a)  1  Barnard.  B.  R.  95. 

Woadson  vers.  Nawton. 

Commoner  cannot  justify  dispersing  fern  ashes  burnt  by  a  stranger. 

Trespass  for  taking  and  dispersing  a  load  of  fern  ashes  :  the  defendant  pleaded, 
that  he  was  an  occupier  of  land  in  A.  the  tenants  whereof  had  right  of  common  and 
cutting  fern  on  the  locus  in  quo ;  and  that  the  plaintiff  wrongfully  came  and  cut  fern 
and  burnt  it,  whereupon  the  defendant  came  and  scattered  it  about,  prout  ei  bene 
licuit.  Demurrer  inde ;  and  [778]  Strange  pro  def  cited  1  Roll.  Abr.  405,  pi.  5,  that 
a  commoner  may  justify  taking  the  cattle  of  a  stranger  damage  feasant,  or  abate  hedges. 
9  Co.  112  b.  2  Mod.  65.  And  the  difference  is,  where  it  is  the  act  of  the  lord,  and 
the  act  of  a  stranger.     Lutw.  1240.     Sti.  428. 

Sed  tota  Curia  contra.  For  if  the  plaintiff  did  him  any  damage,  he  has  his  action  ; 
but  after  the  plaintiff  had  burnt  the  fern,  and  thereby  converted  it  to  his  own  use  ;  the 
commoner  has  no  right  to  come  and  disperse  it.     Judicium  pro  quer'. 

Warren  vers.  Consett. 

Intr.  Hil.  8  Geo.  Rot.  47. 

Debt  on  a  specialty  for  not  accepting  and  paying  for  stock.     Nil  debet  is  no  plea. 
L.  Raym.  1500.     1  Barnard.  B.  R.  15.     8  Mod.  106,  323,  382,  S.  C. 

Debt  on  a  specialty  for  the  penalty,  for  not  accepting  and  paying  for  stock  accord- 
ing to  a  contract.  And  the  plaintiff  avers  performance  of  every  thing  on  his  part  to 
intitle  him  to  the  action  :  the  defendant  pleads  nil  debet,  to  which  the  plaintiff  demurs, 
and  judgment  is  given  in  C.  B.  pro  quer',  and  error  brought  in  B.  R. 
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Wearg,  in  maintenance  of  the  judgment  said,  it  had  been  often  determined,  that 
nil  debet  is  not  pleadable,  where  the  action  is  founded  upon  the  specialty  :  and  the 
reason  is,  because  the  defendant  may  either  rely  upon  it,  that  it  is  his  deed,  and  he 
has  performed  it ;  or  it  is  not  his  deed,  and  he  is  not  bound  to  perform  it :  whereas 
nil  debet  (if  it  should  be  allowed)  will  give  him  the  opportunity  of  meeting  the 
plaintiff  both  ways. 

Raby  contra.  Where  the  plaintiff,  in  order  to  maintain  his  action,  must  necessarily 
aver  a  matter  in  pais,  (as  in  this  case  he  must  a  readiness  on  his  part)  nil  debet  is 
pleadable.     Salk.  28i,  56.5.     10  H.  7,  24.     6  Mod.  127. 

Eyre  J.  thought  the  plea  might  be  maintained  on  that  distinction,  sed  caiteri  contra. 
Adjournatur      And 

Mich.  9  Geo.  Serjeant  Whitaker  pro  quer'  in  errore  argued,  that  nil  debet  is 
pleadable  in  this  case  ;  because  the  plaintiff  must  aver  several  matters  of  fact,  to  intitle 
him  to  the  action,  in  relation  to  his  own  readiness,  and  the  defendant's  default. 
5  Co.  43.  21  H.  7,  14.  Keihv.  153  b.  In  account  before  auditors  nil  debet  may  be 
pleaded.  49  E.  3.  8  H.  6,  5  b.  So  where  the  assignee  of  commissioners  of 
bankruptcy  brings  an  action,  he  sets  out  several  matters  of  fact,  which  he  must  prove 
upon  nil  debet. 

[779]  Wearg  contra.  This  action  is  for  the  penalty,  and  the  reason  why  nil  debet 
is  not  allowed  is,  because  the  action  is  founded  on  so  solemn  a  thing  as  the  deed  of 
the  party;  and  the  Court  will  not  sufter  a  man  to  plead  other  matter,  till  he  has 
admitted  it  to  be  his  deed  ;  and  the  party  has  his  election,  either  to  confess  and  avoid 
or  deny,  whereas  this  issue  involves  them  all.  The  case  of  a  penal  statute  is  not 
founded  on  the  deed  of  the  party  :  and  that  of  an  arbitreraent,  or  an  account,  may 
have  no  writing  in  it.  Curia  advisare  vult.  And  afterwards  in  Michaelmas  term 
11  Geo.  Sir  Robert  Raymond  coming  into  Court  before  judgment  was  given  ;  it  was 
argued  a  third  time  by  Mr.  Reeve  and  Serjeant  Darnall. 

Reeve  pro  querente  in  errore.  The  plaintiff  below  hath  specially  assigned  it  for 
cause  of  demurrer,  that  the  general  issue  is  not  pleadable  in  this  case.  It  must  be 
admitted,  that  the  plaintiff  could  not  maintain  debt,  without  shewing  the  articles,  and 
a  breach,  to  intitle  him  to  the  penalty :  and  that  differs  it  from  the  case  of  a  bond 
with  a  condition,  where  the  condition  being  for  the  benefit  of  the  defendant,  he  must 
shew  a  performance  of  it,  and  shall  not  plead  nil  debet.  Here  matter  en  fait,  and  in 
fact,  are  mixed  ;  and  it  does  not  come  within  the  reason  of  an  obligation,  where  prima 
facie  the  defendant  is  estopped  to  say  there  is  no  debt ;  upon  which  difference  all 
the  cases  have  gone.  21  H.  7,  14.  Bro.  Issue  Join.  23.  2  Keb.  347.  11  H.  7,  4  b. 
45  E.  3,  4  b.  46  E.  3,  1  b.  1  Saund.  38.  Cro.  Car.  513.  Hutt.  109.  Hob.  244. 
3  Lev.  170.  In  the  case  of  Barras  v.  Andrews,  Mich.  2  Ann.  Holt  C.J.  held,  that  in 
debt  against  an  administrator,  suggesting  a  devastavit,  nil  debet  was  pleadable,  and 
there  matter  in  fact  and  matter  of  record  are  both  joined. 

Serjeant  Darnall  contra.  I  agree,  where  the  action  is  founded  on  matter  intirely 
dehors  the  deed,  nil  debet  is  pleadable;  such  are  escapes,  levy  per  distress,  entry  and 
expulsion,  which  are  the  git  of  the  action,  and  the  judgment  or  deed  is  only  used  as 
an  inducement  :  and  so  it  is  in  actions  for  a  penalty  given  by  Act  of  Parliament. 
But  this  action  is  grounded  intirely  upon  the  deed,  which  is  quasi  a  bond,  and  all  the 
rest  is  in  the  nature  of  a  condition.  The  breach  here  is  assigned  upon  the  deed. 
2  Saund.  344.     Hardr.  332.     Salk.  565.     Keilw.  47. 

If  this  plea  be  allowed,  it  will  make  it  very  difficult  and  expensive  for  a  plaintiff 
to  recover.  He  must  look  every  way,  and  consider  from  how  many  quarters  he  is 
liable  to  be  attacked.  He  must  be  prepared  to  prove  the  execution  of  the  deed,  the 
registry  of  the  contract,  the  opening  the  books,  a  tender  and  refusal,  before  he  can  so 
much  as  put  it  upon  the  defendant  to  an-[780]-swer  him  ;  and  if  he  happens  to  get 
through  all  this,  the  defendant  may  surprize  him,  by  giving  in  evidence  non  compos, 
duress,  release,  or  many  things  of  that  nature  :  or  if  a  plaintiff  should  be  prepared  to 
meet  him  in  all  those  instances,  yet  it  must  be  a  pretty  large  debt  that  can  make  it 
worth  his  while  to  be  at  all  that  expence.  These  inconveniencies  may  be  all  avoided, 
by  disallowing  this  plea ;  and  no  inconvenience  can  follow  to  the  defendant,  since  the 
Act  for  the  Amendment  of  the  Law  has  given  a  liberty  to  plead  several  matters. 

Curia  advisare  vult.    And  this  term  it  was  argued  a  fourth  time  by  Mr.  Fazakerley 
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and  Serjeant  Chappie,  who  insisted  on  the  common  case  of  a  bail  bond  (a)  where  it  is 
not  allowed  to  plead  nil  debet :  which  the  Court  thought  a  case  in  point,  and  said 
that  as  this  is  a  plea  vastly  most  advantageous  for  a  defendant,  it  would  have  been 
often  attempted  ;  but  that  it  was  a  general  notion,  it  would  not  be  allowed.  The 
judgment  of  C.  B.  affirmed  (1). 

(a)  Smith  v.  JFhitbread,  cited  2  L.  Raym.  1503. 

(1)  Hart  V.  fFeston,  5  Burr.  2586.     2  Black.  683,  S.  C.  dec.  ace. 

[781]    Michaelmas  Term,  1  Georgii  2,  Regis.    In  B.  R. 

Sir  Robert  Raymond,  Knt.,  Lord  Chief  Justice.  Sir  Francis  Page,  Kut.,  James 
Reynolds,  Esq.,  Sir  Edmund  Probyn,  Knt.,  Justices.  Sir  Philip  Yorke,  Knt., 
Attorney  General.     Charles  Talbot,  Esq.,  Solicitor  General. 

Hunter  vers.  Sampson  et  Al'  manucapt.  Yardley. 

Will  not  stay  proceedings  against  bail  pending  error  till  bail  is  put  in  upon 

the  writ  of  error. 

Parker  moved  to  stay  proceedings  against  the  bail,  pending  error  by  the  principal, 
upon  the  terras  it  was  done  upon  in  Bli/er  v.  Arthur,  ante,  419.  But  it  appearing 
here,  that  bail  was  not  put  in  upon  the  writ  of  error,  so  as  to  make  it  an  absolute 
supersedeas ;  the  Court  refused  it,  saying  they  would  not  go  one  step  farther  than  the 
case  of  Myer  v.  Arthur. 

Holiday  vers.  Fletcher. 

In  B.  R.  calling  the  defendant  administrator  in  the  declaration  is  sufficient,  without  a 
specialty  averment.     L.  Raym.  1510.     1  Barn.  B.  R.  29,  S.  C. 

The  declaration  ran  thus  :  A.  H.  queritur  de  P.  F.  administratore  omnium  et 
singulorum  bonorum  jurium  et  creditorum  quaj  fuerunt  B.  F.  nuper  viri  sui  defuncti 
qui  obiit  intestat',  &c.  To  which  the  defendant  demurred,  and  shewed  for  cause, 
that  there  was  no  averment  that  administration  was  committed  to  the  defendant,  it 
being  common  towards  the  end  of  the  declaration  to  say,  cui  quidem  P.  F.  adminis- 
tratio,  &c.  commissa  fuit.  And  Mr.  Wynne  pro  def  cited  Cro.  Jac.  10.  1  Sid.  228. 
2  Vent.  84.  [782]  Litt.  Rep.  80.  Sir  T.  Jones  1.  Bro.  Adm.  11.  Rast.  320. 
Sed  per  Curiam,  there  is  a  material  difl'erence  between  declarations  in  this  Court,  and 
in  C.  B.  where  the  beginning  of  the  declaration  is  only  a  recital  of  the  writ,  A.  B. 
summonitus  fuit  ad  respondendum  C.  D.  whereas  in  B.  R.  it  is  A.  B.  queritur  de  C.  D. 
Here  it  is  sufficiently  alleged,  so  as  to  be  traversed  ;  and  the  word  existente  must  be 
understood.     9  H.  5,  6,  7.     Plow.  192.     2  Saund.  61.     Judicium  pro  quer'. 

Studley  vers.  Sturt. 

Sunday  not  to  be  computed  one  of  the  four  days  for  bail.     1  Barnard.  B.  R.  21,  S.  C. 

The  writ  was  returnable  on  Wednesday,  and  the  bail  bond  was  assigned  on  the 
Monday  following ;  and  the  Court  held  the  plaintiff  was  too  soon  by  a  day,  for  that 
Sunday  was  not  to  be  reckoned,  ante,  86,  post,  914. 

Chambers  vers.  Robinson. 

There  cannot  be  special  bail  in  a  second  action  on  a  second  judgment.  And  after 
defendant  has  two  terms  without  being  charged,  he  shall  be  discharged  as  to 
the  first. 

The  defendant  after  judgment  surrendered  himself  in  discharge  of  his  bail,  and 
lay  two  terms  without  being  charged  in  execution  :  during  which  time  the  plaintiff 
brought  an  action  of  debt  upon  the  judgment,  and  after  a  recovery  in  that  action,  the 
defendant  lay  two  terms  more,  without  being  charged  :    and  the  plaintiff'  brought 
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another  action  of  debt  upon  the  second  judgment,  whereupon  the  defendant  moved 
for  a  supersedeas  as  to  the  two  first  actions,  and  that  common  bail  might  be  accepted 
in  the  last.  And  upon  consideration  both  were  gianted  :  it  was  agreed,  that  in  the 
first  action  of  debt  on  judgment  special  bail  might  be  required  (1),  but  the  Court 
said  it  would  be  a  handle  of  oppression  if  they  carried  it  any  farther. 

(1)  Wright  V.  Kerswill,  Barnes  376.  Vide  Hall  v.  Howes,  post,  1039.  De  La  Cour 
V.  Eead,  2  H.  Black.  278. 

DoMiNU.s  Rex  vers.  Powell. 

What  does  not  abate  by  death  of  the  King.     8  Mod.  16.5.     3  Bro.  Par.  Ca.  428,  S.  C. 

but  not  S.  P. 

It  was  held  that  proceedings  on  an  information  in  nature  of  a  quo  warranto  are 
not  abated  by  the  demise  of  the  Crown. 

Wilson  vers.  Wilkinson. 

Custom  in  paying  tithe  of  wool  by  the  pound  and  not  by  the  fleece  is  no  modus. 

Libel  in  the  Spiritual  Court  for  tithe  of  wool :  the  defendant  pleaded,  that  by 
ancient  usage  in  the  parish  the  tithe  of  wool  was  paid  by  the  pound,  and  not  by  the 
fleece :  and  there-[783]-upon  moved  for  a  prohibition,  as  being  a  modus.  But  the 
Court  held  this  was  not  a  modus,  only  a  different  manner  of  computing  the  quantum, 
wherein  it  is  agreed  that  the  tenth  part  is  to  be  paid  in  all  events.  The  prohibition 
was  denied. 

Earl  of  Aylesford's  Case.    In  Canc. 

Statute  of  Frauds  not  pleadable  where  the  agreement  is  executed  in  part. 

There  was  a  parol  agreement  for  a  lease  of  twenty-one  years,  upon  which  the 
lessee  entered,  and  enjoyed  for  six  years,  and  then  the  earl  brought  a  bill  against  him 
to  oblige  him  to  execute  a  counterpart  for  the  residue  of  the  term.  The  lessee  pleaded 
the  Statute  of  Frauds  and  Perjuries,  which  on  argument  was  over-ruled,  the  agreement 
being  in  part  carried  into  execution  (1). 

(1)  That  equity  will  enforce  the  performance  of  a  parol  agreement  carried  partly 
into  execution,  notwithstanding  the  Statute   of  Frauds.     Vide  Hollis  v.   Whiteing, 

1  Vern.  151.  Hollis  v.  Edwards,  ib.  159.  Butcher  v.  Stapely,  ib.  363.  Pyke  v. 
Williams,  2  Vern.  455.  Foxcraft  v.  Lider,  ib.  456.  Gilb.  Eq.  Rep.  4,  11,  S.  C. 
Lamas  v.  Bayley,  2  Vern.  627.     Savage  v.  Foster,  9  Mod.  37.     Lord  Bengal  v.  Ross, 

2  Eq.  Cas.  Abr.  46,  pi.  12.  Jnon.  4  Geo.  1,  Vin.  Abr.  tit.  Contract  (H.),  Ca.  38. 
Anon.  id.  ib.  Ca.  40.  Lockey  v.  Lackey,  Prec.  in  Chane.  519.  Seagood  v.  Meale, 
ib.  561,  ante,  426.  Clerk  v.  Wright,  1  Atk.  12.  Lacon  v.  Merlins,  3  Atk.  4.  Gunter 
V.  Halsey,  Amb.  586.  Whaley  v.  Baginall,  6  Bro.  Par.  Ca.  45.  Whitbread  v.  Brockhurst, 
1  Bro.  Chan.  Cas.  404.  It  is  said  in  Smith  v.  Turner,  2  Eq.  Ca.  Abr.  49,  pi.  23,  and 
Seagood  v.  Meale,  Prec.  in  Chanc.  564,  that  if  the  lessee  had  been  put  to  no  expence, 
a  promise  of  a  lease,  though  accompanied  with  possession,  would  not  be  sufficient  to 
oblige  the  lessor  to  execute  a  lease.  But  in  many  of  the  cases  above  cited,  it  seems 
to  have  been  held  otherwise. 

Dacosta  and  the  Russia  Company. 

Practice  on  mandamus's.     Fitzg.  4.     1  Barnard.  B.  R.  24,  S.  C. 

Upon  a  mandamus  to  admit  him  into  the  Company,  a  side  Bar  rule  was  obtained 
to  return  the  writ ;  and  upon  motion  in  Court  that  rule  was  set  aside,  because  there 
ought  to  have  been  an  affidavit  of  service  of  the  writ :  then  a  new  rule  was  moved 
for,  and  opposed,  because  this  not  being  a  case  within  the  Mandamus  Act  (a)  the 
plaintiff  ought  to  go  the  old  way  by  alias  and  pluries.     But  the  Court  held  that 
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not  necessary,  and  made  a  rule  on  the  Company  to  return  the  writ  in  four  days. 
Stransfe  pro  Societate. 

(a)  9  Ann.  cap.  20. 

FRE.SCOBALDI    verS.    KiNASTON. 

Where  two  join  in  a  writ  of  error,  and  one  will  not  assign  errors,  the  Court  will  give 
the  other  time  to  summon  and  sever.     Fitzg.  1.     1  Barnard.  B.  R.  4,  23,  S.  C. 

A  writ  of  error  was  brought  by  two  executors,  of  a  judgment  against  them,  ad 
grave  damnum  of  both.  A  scire  facias  was  taken  out,  and  a  scire  feci  returned.  And 
then  one  of  the  plaintiifs  in  error  moved  for  time  to  assign  errors,  till  there  could  be 
a  summons  and  severance  of  the  other  ;  upon  an  affidavit  that  the  other  executor 
was  in  the  interest  of  the  defendant  in  error,  and  would  not  join.  And  time  was 
given  accordingly.     And  afterwards  upon  argument  the  case  appeared  to  be  thus : 

[784]  Error  of  a  judgment  in  C.  B.  in  case  upon  several  promises  against  two 
executors  on  a  promise  by  their  testator.  They  plead  quod  ipsi  noii  assumpserunt. 
To  which  the  plaintifi'  demurs,  and  for  want  of  a  joinder  there  is  judgment  by 
default,  upon  which  a  writ  of  inquiry  issues,  and  damages  are  assessed  with  costs. 
Then  there  is  a  judgment  for  the  damages  de  bonis  testatoris  ;  and  as  to  the  costs, 
de  bonis  propriis,  they  are  remitted.  Upon  error  in  B.  R.  one  executor  only  appears, 
and  prays  summons  and  severance  of  the  other,  upon  which  there  is  a  judgment  quod 
sequatur  solus  ;  and  then  he  assigns  for  error,  that  he  was  an  infant,  and  has  appeared 
by  attorney ;  and  in  nullo  est  erratum  is  pleaded. 

Mich.  13  Geo.  1,  Reeve  pro  quer'  in  errore  argued,  that  in  nullo  est  erratum  had 
admitted  the  infancy,  and  therefore  it  was  to  be  taken  up  as  a  point  of  law.  I  agree, 
if  executors  were  plaintiffs,  he  of  full  age  might  make  an  attorney  for  both  ;  but  the 
distinction  has  always  been,  that  where  they  are  defendants,  he  cannot :  for  there  if 
he  mispleads,  there  are  costs  de  bonis  propriis,  for  which  he  must  have  an  action 
against  his  guardian,  which  he  cannot  have  against  an  attorney.  Whereas  when  he 
is  plaintiff,  he  pays  no  costs.     2  Cro.  420,  441.     1  Roll.  Abr.  287. 

Executors  are  considered  as  distinct  persons,  and  therefore  may  sever  in  their 
pleas.  1  Roll.  Abr.  229.  And  so  it  was  done  in  the  case  of  Baldwin  v.  Church, 
Hil.  2  Geo.  in  B.  R.(a)i.  The  being  joined  with  another  of  full  age  signifies  nothing, 
for  this  is  a  personal  privilege.     2  Saund.  212.     1  Lev.  299.     Sti.  318. 

Strange  contra.  In  reason  there  is  no  difference  between  being  plaintiffs  or 
defendants.  As  he  pays  costs  if  a  defendant,  he  is  amerced  pro  falso  clamore  if  a 
plaintiff.  If  a  plaintiff,  he  may  be  barred  of  his  demand,  as  well  as  have  a  final  judg- 
ment against  him  where  he  is  defendant.  Where  there  are  two  executors,  they  make 
but  one  representative  of  the  testator,  and  the  suit  is  in  auter  droit.  Cro.  El.  541.  An 
infant  sole  executor  sued  by  attorney,  and  held  well,  and  the  judgment  affirmed. 
Show.  169.  Two  avow  as  bailiffs,  and  one  being  of  age,  it  was  held,  that  he  might 
make  an  attorney  for  both  ;  and  Holt  C.J.  said  it  would  be  the  same  with  the  case 
of  two  executors,  where  one  might  make  an  attorney  for  both,  as  well  as  dispose  of 
the  whole  estate.  There  is  a  necessity  (says  he)  for  all  to  join,  and  therefore  one 
attorney  shall  serve  for  all. 

But  whatever  might  be  the  law  in  other  cases,  where  the  infant  defendant  is 
charged  with  costs  ;  yet  he  can  suffer  no  damage  here,  because  the  costs  are  remitted. 
1  Roll.  Abr.  784,  pi.  .5,  6.     1  Co.  162.     8  Co.  35. 

[785]  Reeve  replied.  The  case  in  Cro.  El.  541,  is  denied  in  Cro.  420.  And  as 
to  the  case  in  Shower,  it  is  within  my  admittance,  for  avowants  are  in  the  nature 
of  plaintiffs. 

C.  J.  This  case  requires  great  consideration.  No  case  has  been  cited  to  make  this 
good,  where  the  infant  is  defendant.  But  the  case  in  Stiles  is  in  point  to  make  it 
bad.  Where  they  are  plaintiffs,  it  is  not  to  be  doubted  but  all  might  appear  by 
attorney.  One  executor  it  is  true  may  make  an  absolute  disposition  of  any  part  of 
the  estate,  but  then  it  will  be  a  devastavit  in  him  only  ;  whereas  if  they  are 
defendants  and  do  not  make  a  good  defence,  it  is  a  devastavit  in  all.  Here  it  appears, 
a  good  defence  was  not  made,  for  the  attorney  has  pleaded  a  plea  which  could  never 
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bring  the  merits  in  question  ;  and  this  being  an  action  on  simple  contract,  he  may 
be  prejudiced  by  not  pleading  debts  upon  specialty. 

Fortescue  J.  I  think  this  case  stands  upon  a  dift'erent  foot  from  the  case  of  an 
infant  sole  executor.  For  if  one  executor  can  dispose  of  the  estate  in  spite  of  the 
other,  why  may  not  he  do  an  act  of  a  less  nature  in  appointing  an  attorney  for  both, 
which  is  only  giving  a  bare  authority.  Executors  are  but  one  person  in  the  eye  of 
the  law  ;  and  it  is  absurd  to  say,  the  executor  is  of  full  age,  and  under  age,  at  the 
same  time.  There  is  no  reason  given  for  the  opinion  in  Stiles,  and  the  cases  in 
Shower  and  2  Saund.  are  since :  and  if  there  be  no  real  difference  between  being 
plaintiffs  and  defendants,  (as  I  think  there  is  not)  then  the  later  authorities  are 
against  the  case  in  Stiles.  If  an  infant  executor  brings  trover  upon  a  conversion  in 
his  own  time,  he  pays  costs,  according  to  the  case  of  Bailer  v.  Delander  (a)- ;  and  I 
do  not  see  why  he  may  not  be  as  liable  to  be  hurt  by  a  declaration  or  replication  as 
well  as  a  plea. 

Reynolds  J.  It  will  be  pretty  difficult  to  adjust  the  resolutions  which  have  been 
cited  on  both  sides,  with  the  general  reason  of  the  law  ;  where  the  general  rule  is, 
that  no  infant  can  appear  by  attorney  (1).  And  that  provision  for  his  security  will 
signify  nothing,  if  another  may  make  an  attorney  for  him.  If  he  was  a  sole  executor 
defendant,  it  seems  to  be  agreed  that  he  could  not  appear  by  attorney  ;  and  the  only 
point  this  is  attempted  to  be  supported  upon  is,  that  being  joined  with  one  of  full 
age  alters  the  case.  Now  if  they  were  obliged  to  appear  as  one  person,  I  should 
think  it  might  be  well ;  but  it  is  certain  they  are  not  obliged  to  do  so,  for  as  they 
may  sever  in  pleading,  so  one  may  appear  by  attorney,  and  the  other  by  guardian  ; 
which  shews  that  to  many  purposes  they  are  not  one  person  in  the  eye  of  the  law. 
But  I  must  own  I  cannot  see  the  substantial  difference  between  their  being  plaintiffs 
and  defendants.  And  since  it  is  admitted  [786]  to  be  well  in  the  case  of  plaintiffs, 
it  goes  a  great  way  with  me  as  to  the  other  point. 

Probyn  Justice,  the  law  has  always  been  jealous  of  putting  an  infant  under  the 
power  of  one  who  is  not  answerable  to  him,  as  a  guardian  is.  There  is  this  difference 
iDetween  their  being  plaintiffs  and  defendants  ;  that  as  plaintiffs  they  cannot  sever  in 
declaring,  which  they  may  do  in  pleading  as  defendants. 

After  this  argument  it  stood  upon  a  Curia  advisare  vult,  till  this  term,  when  Sir 
Francis  Page  being  come  into  Justice  Fortescue's  place,  it  was  argued  again  upon 
his  account ;  and  upon  the  argument  he  and  the  Chief  Justice  were  clearly  of  opinion, 
that  the  judgment  was  erroneous  :  and  Reynolds  Justice  said,  he  had  considered  it 
more  fully,  and  was  of  opinion  he  could  not  appear  by  attorney,  though  another  was 
joined  who  could:  and  Probyn  Justice  concurring,  the  judgment  of  C.  B.  was 
reversed. 

{ay  Ante,  20.     10  Mod.  323.  (a)^  Cas.  temp.  Hard.  205. 

(1)  Power  v.  Jones,  ante,  445. 

DoMiNUS  Eex  vers.  Elliot. 

B.  R.  cannot  receive  a  fine  set  by  Inferior  Court  (1).     1  Sess.  Ca.  p.  328,  No.  262,  S.  C. 

but  a  different  point. 

The  justices  of  a  borough  committed  the  defendant  for  non-payment  of  a  fine 
set  on  him  for  a  contempt  in  Court.  The  defendant  brought  a  habeas  corpus,  and 
the  Court  held  it  a  good  commitment ;  upon  which  he  offered  to  pay  the  fine  in  B.  R. 
but  they  said  they  could  not  take  it ;  he  must  be  remanded,  and  pay  it  below. 

(1)  Neither  can  it  set  one  where  the  justices  have  neglected,  Rex  v.  Elwell, 
post,  796. 

Smith  vers.  Fuller. 

Where  the  defendant  is  found  not  guilty  as  to  part,  there  must  be  a  judgment  for 
him  as  to  that.  But  though  error  is  brought,  the  record  may  be  amended  by  the 
verdict.     Cited  And.  386,  S.  C.     1  Com.  Dig.  Amendment  (R.),  473. 

Error  of  a  judgment  in  C.  B.  in  case  for  scandalous  words,  of  which  four  several 
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setts  were  laid  in  the  declaration.  Upon  not  guilty,  the  jury  find  for  the  plaintiff 
as  to  one  set  of  words,  and  for  the  defendant  as  to  all  the  rest ;  and  there  is  a  judg- 
ment for  the  plaintiff  as  to  the  damages  and  costs  of  suit. 

On  error  in  B.  R.  it  was  objected  by  Strange,  that  there  ought  to  be  a  judgment 
for  the  defendant  as  to  the  words  of  which  he  is  acquitted,  that  he  may  plead  the 
acquittal  in  bar  of  any  other  action.  1  Roll.  Abr.  771,  pi.  18,  20,  772,  pi.  26. 
1  Roll.  Rep.  293.  1  Keb.  488.  2  Saund.  250.  1  Saund.  281.  8  Co.  58.  Co.  Ent. 
287,  304,  537,  676,  and  the  plaintiff  should  be  amerced  pro  falso  clamore  as  to  so 
much.  In  the  case  of  Tench  v.  Dalton,  Pasch.  3  Geo.  1,  in  ejectment  there  was  (inter 
alia)  a  verdict  for  Mountain,  and  a  release  of  that,  and  it  was  [787]  long  debated, 
whether  it  was  necessary  to  have  judgment  in  that  case  for  the  defendant ;  but  it  was 
taken  for  granted  that  there  must  have  been  one,  if  there  had  been  a  verdict  for  him. 

The  Court  thought  the  judgment  was  not  to  be  supported,  but  put  it  off  on  the 
importunity  of  the  defendant  in  error,  who  then  applied  to  C.  B.  and  moved  to 
amend  the  record  by  the  verdict :  and  after  a  rule  to  shew  cause,  the  record  was 
amended,  and  a  judgment  added,  that  quoad  the  words  of  which  the  defendant  was 
acquitted  eat  inde  sine  die,  and  the  plaintiff  in  misericordia,  &c.  And  then  the 
King's  Bench  was  moved  to  amend  the  record  there,  and  afterwards  the  judgment 
was  affirmed. 

The  Case  of  John  Bennet,  Esquire,  One  of  the  Masters  of  the  High  Court 

of  Chancery. 

Ground  landlord  cannot  come  in  for  rent  on  execution  against  an  under-lessee. 

8  Ann.  c.  14. 

He  was  a  ground  landlord  of  a  house,  in  which  an  under-lessee  dwelt,  against 
whom  execution  was  sued  out.  The  Court  was  moved  for  a  rule  on  the  sheriff  to 
pay  Mr.  Bennet  a  year's  rent,  pursuant  to  8  Ann.  c.  14.  But  it  was  held,  that  this 
was  not  a  case  within  the  statute,  which  extends  only  to  the  immediate  landlord  ;  and 
the  case  of  Carr  v.  Goldington  was  mentioned  to  have  been  so  adjudged. 

White  vers.  Woodho^se. 

In  what  action  cannot  bring  money  into  Court  (1).     1  Barnard.  B.  R.  25,  S.  C. 

In  a  special  action  upon  the  case  for  immoderately  driving  a  chaise  let  to  hire  ; 
the  Court  refused  to  let  the  defendant  bring  money  into  Court,  and  discharged  a  rule 
which  had  been  obtained  as  of  course  for  that  purpose :  and  the  Chief  Justice  said, 
the  first  motion  to  bring  money  into  Court  was  in  Keylinge's  time,  and  introduced 
to  avoid  the  hazard  and  difficulty  of  pleading  a  tender.     Strange  pro  quer'. 

(1)  Vide  Hallet  v.  East  India  Company,  2  Burr.  1120,  as  to  the  principle  by  which 
permitting  the  payment  of  money  into  Court  is  regulated. 

TuKViL  vers.  Aynsworth. 

Any  variation  in  the  name  of  a  corporation  is  fatal.     7  G.  1,  St.  2,  c.  1. 
L.  Raym.  1515,  S.  C.  with  two  other  exceptions. 

In  an  action  upon  a  South-Sea  contract,  the  plaintiff  declared  it  was  for  stock  in 
the  Company  trading  ad  maria  Austrial'  vocat'  the  South-Sea  Company.  It  was 
insisted  on  at  the  trial,  that  Australis  was  the  proper  word,  without  an  i,  and  there- 
fore the  evidence  did  not  support  the  declaration  :  and  it  was  agreed  to  take  a  verdict 
for  the  plaintiff,  and  to  apply  to  the  Court ;  and  after  a  great  debate  a  new  trial  was 
granted  ;  for  it  was  a  differ  [788]-ent  corporation,  and  if  the  word  Austrial'  was 
to  be  rejected,  it  would  not  do,  for  then  it  would  be  a  Company  trading  to  all  seas, 
whereas  they  trade  in  the  South  Seas  only  ;  and  the  Anglice  vocat'  the  South-Sea 
Company,  will  not  do,  where  there  is  a  proper  Latin  word  which  is  not  made  use  of  (1). 
James  Oshorn's  case,  10  Co.  130. 
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The  plaintiff  afterwards  had  leave  to  amend  his  declaration  upon  payment  of  costs. 

(1)  Mr.  Douglas  in  a  note  in  his  valuable  reports  to  Rex  v.  May,  n.  194,  n.  253, 
makes  a  quaere  of  the  authority  of  this  case,  et  vide  Williams  v.  Ogle,  post,  889. 

DoMiNus  Rex  vers.  Lister. 

Indictment  on  5  Eliz.  quashed.     2  Sess.  Ca.  p.  227,  No.  160.     10  Mod.  85. 
1  Barnard.  B.  R.  30,  S.  C. 

In  an  indictment  for  exercising  the  trade  of  a  Salter  (which  was  held  well,  though 
not  mentioned  in  the  statute  5  Eliz.  c.  4.  1  Lev.  243.  1  Sid.  367.  2  Keb.  582) 
the  stile  of  the  King  was  Magna?  Britannise  ;  and  the  trade  laid  to  be  exercised  at 
the  time  of  the  statute  infra  hoc  regnura  must  refer  to  Magnfe  Britanniie,  whereas 
by  the  words  of  the  statute  it  must  be  used  in  England  ;  and  for  this  fault  the 
indictment  was  quashed.  And  so  was  a  former  indictment.  Rex  v.  Parish, 
Trin.  13  Geo.  1  (1). 

(1)  Rex  v.  Hatch,  S.  P.  ante,  552. 

DoMiNUS  Rex  vers.  Street. 

Order  to  provide  for  bastard  till  nine,  if  it  should  so  long  live,  good.  Cases  of  Sett. 
&  Rem.  p.  124,  No.  171.  Shaw.  P.  L.  65.  1  Sess.  Ca.  p.  296,  No.  233 ;  1  Barnard. 
B.  R.  31,  S.  C. 

An  order  of  bastardy  was  made,  to  pay  so  much  weekly,  till  the  child  was  nine 
years  old,  if  it  should  so  long  live.  Et  per  Cur',  it  is  a  good  order,  for  we  cannot 
intend  it  able  to  provide  for  itself  sooner  (1). 

(1)  Smith's  case,  1  Bottby  Const.  434,  pi.  584. 

DoMiNUS  Rex  vers.  Curl. 

[See  Bradlaugh  v.  Reg.,  1878,  3  Q.  B.  D.  619.] 

An  obscene  book  is  punishable  as  a  libel.     1  Barnard.  B.  R.  29.     10  S.  T.  ap.  92. 

Fort.  100. 

Information  exhibited  by  the  Attorney  General  against  the  defendant  Edmond 
Curl,  for  that  he  existens  homo  iniquus  et  sceleratus  ac  nequiter  machinans  et  intendens 
bonos  mores  subditorum  hujus  regiii  corrurapere,  et  eos  ad  nequitiam  inducere, 
quendam  turpem  iniquum  et  obsciBiium  libellum  intitulat'  Venus  in  the  Cloister,  or 
The  Nun  in  Her  Smock,  impio  et  nequiter  impressit  et  publicavit,  ac  imprimi  et  publicari 
causavit  (setting  out  the  several  lewd  passages,)  in  malum  exemplum  &c.  And  of 
this  the  defendant  was  found  guilty.  And  in  Trinity  term  last  it  was  moved  in 
arrest  of  judgment  by  Mr.  Marsh,  that  however  the  defendant  may  be  punishable  for 
this  in  the  Spiritual  Court  as  an  offence  contra  bonos  mores,  yet  it  can't  be  a  libel  for 
which  he  is  punishable  in  the  Temporal  Court.  Libellus  is  a  diminutive  of  the  word 
liber,  and  'tis  libellus  from  it's  being  a  book,  and  not  from  the  matter  of  its  contents. 
In  the  case  de  libellis  famosis  my  Lord  Coke  says,  [789]  that  it  must  be  against  the 
publick,  or  some  private  person,  to  be  a  libel ;  and  I  don't  remember  ever  to  have 
heard  this  opinion  contradicted.  Whatever  tends  to  corrupt  the  morals  of  the  people, 
ought  to  be  censured  in  the  Spiritual  Court,  to  which  properly  all  such  causes  belong : 
what  their  proceedings  are  I  am  a  stranger  to  ;  but  for  me  'tis  sufficient  to  say,  I 
don't  find  any  case  wherein  they  were  ever  prohibited  in  such  a  cause :  in  the  reign 
of  King  Charles  the  Second  there  was  a  filthy  run  of  obscene  writings,  for  which  we 
meet  with  no  prosecution  in  the  Temporal  Courts  ;  and  since  these  were  things  not 
fit  to  go  unpunished,  it  is  to  be  supposed  that  my  lords  the  bishops  animadverted 
upon  them  in  their  courts.  In  the  case  of  The  Queen  v.  Read  (a),  6  Ann.  in  B.  R.  there 
was  an  information  for  a  libel  in  writing  an  obscene  book  called  The  Fifteen  Pleagues 
of  a  Maidenhead,  and  after  conviction  it  was  moved  in  arrest  of  judgment,  that  this 


850  MICHAELMAS   TERM,   1    GEO.  2  2  STRAKGE.  790. 

was  not  punishable  in  the  Temporal  Courts ;  and  the  opinion  of  Chief  Justice  Holt 
was  so  strong  with  the  objection,  that  the  prosecutor  never  thought  fit  to  stir  it 
again. 

Mr.  Attorney  General  contra,  I  do  not  observe  it  is  pretended  there  is  any  other 
way  of  punishing  the  defendant;  for  if  the  Spiritual  Court  had  done  it,  instances 
might  be  given ;  and  it  is  no  argument  to  say  we  meet  with  no  prohibitions  ;  such  a 
way  of  arguing  would  construe  them  into  all  sorts  of  jurisdictions. 

What  i  insist  upon  is,  that  this  is  an  offence  at  common  law,  as  it  tends  to  corrupt 
the  morals  of  the  King's  subjects,  and  is  against  the  peace  of  the  King.  Peace  includes 
good  order  and  government,  and  that  peace  may  be  broken  in  many  instances  without 
an  actual  force.  1.  If  it  be  an  act  against  the  constitution  or  civil  Government; 
2.  If  it  be  against  religion  :  and,  3.  If  against  morality. 

1.  Under  the  first  head  fall  all  the  cases  of  seditious  words  or  writings.  2  Roll. 
Abr.  78,  pi.  2.  I  Vent.  324.  3  Keb.  841,  and  the  case  of  The  Queen  v.  Bedford,  Mich. 
12  Ann.  whose  treatise  of  hereditary  right  was  held  to  be  a  libel,  though  it  contained 
no  reflection  upon  any  part  of  the  then  Government. 

2.  It  is  a  libel  if  it  reflects  upon  religion,  that  great  basis  of  civil  Government  and 
society  ;  and  it  may  be  both  a  spiritual  and  temporal  off'ence.  Cro.  Jac.  421.  2  Roll. 
Abr.  78,  pi.  2.  1  Vent.  293.  3  Keb.  607,  621.  In  Tremayne's  Entries  226,  there  is 
a  sentence  to  have  a  paper  fixed  over  the  defendant's  head,  intimating  that  he  had 
uttered  blasphemous  words  teud-[790]-ing  to  the  subversion  of  Government.  There 
is  one  Hall  now  in  custody  on  a  conviction  as  for  a  libel  intitled  A  Sober  Reply  to 
the  Merry  Arguments  about  the  Trinity,  and  Pasch.  10  Ann.  Regina  v.  Clendon,  there 
was  a  special  verdict  on  a  libel  about  the  Trinity,  and  it  was  not  made  a  doubt  of  in 
that  case. 

3.  As  to  morality.  Destroying  that  is  destroying  the  peace  of  the  Government, 
for  government  is  no  more  than  publick  order,  which  is  morality.  My  Lord  Chief 
Justice  Hale  used  to  say,  Christianity  is  part  of  the  law,  and  why  not  morality  too  1 
I  do  not  insist  that  every  immoral  act  is  indictable,  such  as  telling  a  lie,  or  the  like ; 
but  if  it  is  destructive  of  morality  in  general,  if  it  does,  or  may,  affect  all  the  King's 
subjects,  it  then  is  an  offence  of  a  publick  nature.  And  upon  this  distinction  it  is, 
that  particular  acts  of  fornication  are  not  punishable  in  the  Temporal  Courts,  and 
bawdy-houses  are.  In  Sir  Charles  Sedley's  case  it  was  said,  that  this  Court  is  the 
custos  morum  of  the  King's  subjects.  1  Sid.  168.  And  upon  this  foundation  there 
have  been  many  prosecutions  against  the  players  for  obscene  plays,  though  they  have 
had  interest  enough  to  get  the  proceedings  stayed  before  judgment.  Tremayne's 
Ent.  209,  213,  214,  215.     3  vol.  State  Trials,  Lord  Gret/'s  case. 

Mich.  10  W.  3,  Hex  v.  Hill,  the  defendant  was  indicted  for  printing  some  obscene 
poems  of  my  Lord  Rochester's,  tending  to  the  corruption  of  youth  ;  upon  which  he 
went  abroad,  and  was  outlawed  ;  which  he  would  not  have  done  if  his  counsel  had 
thought  it  no  libel. 

The  Spiritual  Courts  punish  only  personal  spiritual  defamation  by  words  ;  if  it 
is  reduced  to  writing,  it  is  a  temporal  offence.  Salk.  552.  Mo.  627,  and  it  is 
punishable  as  a  libel.  My  Lord  Coke  in  the  case  de  libellis  famosis  had  nothing  in 
view  but  scandalous  defamatory  libels.  Libellus  is  not  always  to  be  taken  as  a 
technical  word  ;  in  this  case  it  may  stand  as  an  obscene  little  book.  And  as  to 
the  case  of  Bead,  there  was  no  judgment,  but  it  went  off  upon  the  Chief  Justice's 
saying.  Why  don't  you  go  to  the  Spiritual  Court ;  which  was  giving  a  false  reason 
for  that  sudden  opinion,  now  it  appears  there  is  no  instance  of  the  Spiritual  Court's 
intermeddling,  where  it  is  reduced  to  writing  or  in  print. 

Chief  Justice,  I  think  this  is  a  case  of  very  great  consequence,  though  if  it  was 
not  for  the  case  of  The  Queen  v.  Read,  I  should  make  no  great  difficulty  of  it.  Cer- 
tainly the  Spiritual  Court  has  nothing  to  do  with  it,  if  in  writing  :  and  if  it  reflects 
on  religion,  virtue,  or  morality,  if  it  tends  to  disturb  the  civil  order  of  society,  I 
think  it  is  a  temporal  offence.  I  do  not  think  libellus  is  always  to  be  taken  as  a 
technical  word.  Would  not  trover  lie  de  quodam  libello  intitulat'  the  New  Testa- 
ment, and  does  not  the  Spiritual  Court  proceed  upon  a  libel? 

[791]  Fortescue  J.  I  own  this  is  a  great  offence,  but  I  know  of  no  law  by  which 
we  can  punish  it.     Common  law  is  common,  usage,  and  where  there  is  no  law  there 
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can  be  no  transgression.  At  common  law  drunkenness,  or  cursing  and  swearing, 
were  not  punishable  ;  and  yet  I  do  not  find  the  Spiritual  Court  took  notice  of  them. 
This  is  but  a  general  solicitation  of  chastity,  and  not  indictable.  Lady  Purbeck's  case 
was  for  procuring  men  and  women  to  meet  at  her  house,  and  held  not  indictable, 
unless  there  had  been  particular  facts  to  make  it  a  bawdy-house.  To  make  it  indictable 
there  should  be  a  breach  of  the  peace,  or  something  tending  to  it,  of  which  there  is 
nothing  in  this  case.  A  libel  is  a  technical  word  at  common  law,  and  I  must  own  the 
case  of  The  Queen  v.  Read  sticks  with  me,  for  there  was  a  rule  to  arrest  the  judgment 
nisi.  And  in  Sir  Charles  Sedley's  case  there  was  a  force  in  throwing  out  bottles  upon 
the  people's  heads. 

Reynolds  J.  It  is  much  to  be  lamented  if  this  is  not  punishable  :  I  agree  there 
may  be  many  instances,  where  acts  of  immorality  are  of  spiritual  cognizance  only  ; 
but  then  those  are  particular  acts,  where  the  prosecution  is  pro  salute  animse  of  the 
offender,  and  not  where  they  aie  of  a  general  immoral  tendency  :  which  I  take  to 
be  a  reasonable  distinction.  Head's  case  is  indeed  a  case  in  point.  But  I  confess 
I  should  not  have  been  of  that  opinion.  Libellus  does  not  ex  vi  termini  import 
defamation,  but  is  to  be  governed  by  the  epithet  which  is  added  to  it.  This  is 
surely  worse  than  Sir  Charles  Sedley's  case,  who  only  exposed  himself  to  the  people 
then  present,  who  might  choose  whether  they  would  look  upon  him  or  not ;  whereas 
this  book  goes  all  over  the  kingdom.  Drunkenness  and  swearing  were  punishable 
in  the  Spiritual  Court  before  the  Acts  which  made  them  temporal  offences,  and  in 
which  the  jurisdiction  of  the  Spiritual  Court  is  saved. 

Probyn  J.  inclined  this  to  be  punishable  at  common  law,  as  an  offence  against 
the  peace,  in  tending  to  weaken  the  bonds  of  civil  society,  virtue,  and  morality. 
But  it  being  a  case  of  great  consequence,  it  was  ordered  to  stand  over  for  a  further 
argument. 

And  this  term  Page  J.  being  come  into  the  King's  Bench  in  the  room  of  Justice 
Fortescue,  it  was  to  have  been  spoke  to  by  Mr.  Solicitor  General  and  myself.  But 
Curl  not  having  attended  me  in  time,  I  acquainted  the  Court  I  was  not  prepared  : 
and  my  want  of  being  ready  proceeding  from  his  own  neglect,  they  re-[792]-fused 
to  indulge  him  to  the  next  term.  And  in  two  or  three  days,  they  gave  it  as  their 
unanimous  opinion,  that  this  was  a  temporal  offence.  They  said  it  was  plain  the 
force  used  in  Sedley's  case  was  but  a  small  ingredient  in  the  judgment  of  the  Court, 
who  fined  him  20001.  And  if  the  force  was  all  they  went  upon,  there  was  no  occasion 
to  talk  of  the  Court's  being  censor  morum  of  the  King's  subjects.  They  said  if  Read's 
case  was  to  be  adjudged,  they  should  rule  it  otherwise  :  and  therefore  in  this  case  they 
gave  judgment  for  the  King.  And  the  defendant  was  afterwards  set  in  the  pillory, 
as  he  well  deserved  (1). 

(a)  Fort.  98. 

(1)  An  information  was  granted  against  Mr.  Wilkes  for  a  similar  offence,  and 
this  objection  was  not  taken.     4  Burr.  2.527. 

Gee  vers.  Brown. 

At  Guildhall  coram  Eyre  C.  J.  de  C.  B. 

Within  what  time  a  bill  must  be  received. 

In  an  action  upon  an  inland  bill  of  exchange  brought  by  the  indorsee  against  the 
drawer,  it  appeared  the  bill  was  payable  14  May  ;  that  upon  a  promise  of  payment 
the  indorsee  gave  him  to  the  18th,  from  thence  to  20th,  thence  to  24th,  and  from 
thence  to  7th  of  June,  when  the  acceptor  failed.  And  there  being  no  notice  to  the 
drawer,  the  Chief  Justice  held  it  to  be  the  loss  of  the  indorsee  (1).     Strange  pro  def. 

(1)  Anon.  1  Vent.  45.  Dagglish  v.  Weatherhy,  2  Black.  747,  S.  P.  adm.  Brmigh  v. 
Perkins,  3  Salk.  69.  2  Ld.  Eaym.  993.  Tindal  v.  Brmv7i,  1  Term  Rep.  167.  In  like 
manner  the  holder  if  he  presents  a  note  or  a  bill,  whether  foreign  or  inland,  for 
acceptance,  must  give  notice  of  a  refusal  to  accept,  or  the  drawer  will  be  discharged. 
Goostrey  v.  Mead,  B.  L.  N.  P.  271.  Blesard  v.  Hirst  &  AV,  5  Burr.  2670.  Goodall  v. 
Dolley,  1  Term  Rep.  712. 
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[793]    Hilary  Term,  1  Georgii  2,  Regis.    In  B.  R. 

Sir  Robert  Raymond,  Knt.,  Lord  Chief  Justice.  Sir  Francis  Page,  Knt.,  James 
Reynolds,  Esq.,  Sir  Edmund  Probyn,  Knt.,  Justices.  Sir  Philip  Yorke,  Knt., 
Attorney  General.     Charles  Talbot,  Esq.,  Solicitor  General. 

Lee  vers.  Welch. 

Leaving  out  super  se  assumpsit  is  ill  on  a  judgment  by  default. 
L.  Raym.  1516,  S.  C. 

The  plaintiff  declared  in  C.  B.  that  the  defendant  was  indebted  to  him  in  so 
much  money  for  goods  sold  and  delivered,  et  sic  indebitat'  existens  bene  et  fideliter 
solvere  et  conteutare  vellet,  leaving  out  in  consideratione  inde  super  se  assumpsit 
et  eidem  Willielmo  adtunc  et  ibidem  fideliter  promisit,  quod,  &c.  And  after  judg- 
ment by  default,  it  was  reversed  on  error,  there  being  no  promise  actually  laid  in 
the  declaration.     1  Lev.  164.     1  Sid.  246(a).     Strange  pro  def  in  errore. 

(a)  S.  C.  T.  Raym.  23.     1  Keb.  878. 

DoMiNus  Rex  vers.  Channel. 

Indictment  lies  not  against  a  miller  for  detaining  part  of  the  corn. 
1  Sess.  Ca.  p.  366,  No.  290. 

Indictment  against  the  defendant,  for  that  he  keeping  a  common  grist  mill,  and 
being  employed  by  William  Bare  to  grind  three  bushels  of  wheat,  did  vi  et  armis 
illicite  take  and  detain  forty-two  pounds  weight  of  the  wheat.  Upon  a  demurrer 
judgment  was  given  for  the  defendant,  there  being  no  actual  [794]  force  laid  (1),  and 
this  matter  of  a  private  nature,  for  which  an  action  would  lie  (2).  27  Ass.  pi.  19. 
391.     Trin.  3  Geo.  Rex  v.  Belson,  1  Sid.  209. 

(1)  Vide  Rex  v.  Storr,  3  Burr.  1701,  that  vi  et  armis  does  not  alone  imply  such 
a  force  as  will  support  an   indictment.     See  also  Rex  v.  Baker,  ib.  1735. 

(2)  Rexw.  Combrune,  1  Wils.  301.     Rex  v.  JFlieatly,  2  Burr.  1125.     Rex  v.  Dunnage, 

2  Keb.  ib.  1130.     Rex  v.  Osborne,  3  Burr.  1697,  determined  upon  the  same  principle. 

Wilson  vers.  Poulter. 

In  Middlesex  coram  Raymond  C.J. 

No  parol  evidence  to  explain  a  deposition. 

In  trover  the  defendant  was  charged  with  his  confession  in  a  deposition  taken 
before  commissioners  of  bankrupt,  and  the  Chief  Justice  refused  to  let  the  defendant 
into  any  parol  evidence  to  explain  it(l). 

(1)  Parol  evidence  cannot  be  admitted  to  vary  the  substance  of  a  written  agree- 
ment. Sheres  &  AV  v.  Ansell  &  AV,  3  Wils.  275.  Preston  v.  Merceau,  2  Black.  1249. 
Gunnis  v.  Erhart,  C.  B.  H.  Black.  Rep.  289.  But  it  is  admissible  where  it  does  not 
contradict,  but  explain  a  deed  or  other  instrument.  Rex  v.  Samborn,  3  Term  Rep. 
609.  Freeland  v.  Burt,  1  Term  Rep.  701.  Per  Hardwicke  C.  in  Baker  v.  Paim, 
1  Vez.  459,  and  in  Blunt  v.  Comijns,  2  Vez.  331.  So  also  to  prove  other  considerations 
than  those  expressed  in  a  deed.     Filmer  v.  Gott,  7  Bro.  P.  C.  70.     Rex  v.  Scammonden, 

3  Term  Rep.  474.  Contra  Clerkson  v.  Hanway,  2  P.  Wms.  203.  But  it  has  been 
admitted  in  equity  to  prove  a  variation  between  the  intended  and  executed  agree- 
ment upon  a  suggestion  that  it  has  happened  through  mistake,  fraud,  or  the  previous 
agreement  of  the  contracting  parties  for  a  particular  purpose  :  and  for  the  former 
causes,  more  especially  in  executory  articles  and  mercantile  engagements.  Henkle  v. 
Royal  Exclmivje  Assurance  Company,  1  Vez.  348.  Baker  v.  Paine,  ib.  456.  South  Sea 
Company  v.  UOliffe,  2  Vez.  376.     Lady  Shelhurne  v.  Lord  Inchiquin,  3  Bro.  Chan.  Ca. 
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338.  Harvey  V.  Harveij,  2  Chan.  Ca.  180.  Per  Reynolds  C.  B.  in  Fitzgerald  v.  Lord 
Fammiberg,  F'ltzg.  113.  Fitcairne  v.  Oghmirne,  2  Vez.  37.5.  Et  vide  Hardwood  v.  fFallis, 
2  Vez.  195.  Lord  Irnham  v.  Child,  1  Bio.  Chan.  Ca.  93,  where  it  was  rejected.  But 
such  evidence  seems  more  readily  admitted  as  a  defence  against  a  bill  brought  for  the 
performance  of  a  specific  agreement,  being  in  that  case  introduced  to  rebut  an  equity. 
Legal  v.  Miller,  2  Vez.  299.  Joynes  v.  Statham,  3  Atk.  38«.  IValker  v.  Walker, 
■2  Atk.  98.     Eden  v.  Lo}d  Bute,  7  liro.  P.  C.  404,  445. 

Between  the  Parishes  of  Bishops  Hatfield  and  St.  Peters 

IN  St.  Albans. 

Hired  servant  is  settled  where  the  service  is.  2  Sess.  Ca.  136,  No.  1.  Foley  217. 
Fort.  318.  Burr.  S.  C.  493.  1  Burr.  495.  2  Bott  by  Const  458,  pi.  409.  Cited 
and  explained  by  Lord  Mansfield  in  Alton  v.  Elvethani,  Burr.  S.  C.  424.     Ante,  528. 

Order  of  two  justices  to  remove  a  man  and  his  wife  and  their  daughter  from 
Hatfield  to  St.  Peters.  Upon  appeal  to  the  sessions,  they  state  the  case  specially  : 
that  3  August  1725,  Henry  Langley  was  hired  in  St.  Peters  by  Mr.  Arnold  (who 
had  no  settlement  there)  for  one  year,  to  serve  as  his  huntsman ;  that  Mr.  Arnold 
had  a  dog-kennel  in  St.  Peters,  where  Langley  was  dieted  and  served  the  year :  but 
inasmuch  as  Arnold  himself  had  no  settlement  there,  they  vacate  the  order  which 
sent  him  to  St.  Peters.  Et  per  Curiam,  the  order  of  sessions  must  be  quashed,  for 
this  is  exactly  the  case  of  the  servant  employed  on  the  road  to  look  after  stage 
horses  belonging  to  one  who  lived  elsewhere  ;  and  yet  the  settlement  was  adjudged 
to  be  where  the  service  was(l).     Strange  pro  St.  Peters. 

(1)  Rex  V.  East  Ilsley,  Burr.  S.  C.  722,  S.  P. 

DoMiNUS  Rex  vers.  Edwardum  Elwell,  Bart. 

[Questioned,  R.  v.  Wilson,  1835,  3  A.  &  E.  829.] 

Where  there  is  a  conviction  the  Court  will  not  discharge  on  the  warrant  of  commit- 
ment without  having  the  conviction  before  them.  L.  Raym.  1514,  B.  R.  cannot 
set  fine  on  a  conviction  by  justices  of  peace.  1  Barn.  B.  R.  30,  38,  39.  1  Sess. 
Cas.  360.     See  the  conviction  in  English  3  Lord  Raymond  by  Bailey  p.  360. 

He  was  brought  up  upon  an  habeas  corpus,  with  a  return  of  the  cause  of  his 
commitment,  which  was  upon  a  conviction  of  forcible  entry  and  detainer.  And  it 
being  moved  to  discharge  him  upon  exceptions  to  the  commitment;  the  Court 
refused  to  enter  into  the  consideration  of  them,  till  the  conviction  was  likewise 
regularly  removed  before  them.  But  by  consent  he  was  bailed  in  the  mean  time. 
And 

This  term,  the  conviction  being  before  the  Court,  it  appeared  that  there  was  no 
fine  set  by  the  justices,  and  it  was  therefore  moved  to  be  quashed.  It  was  agreed  on 
both  sides,  that  there  should  be  a  fine  ;  but  it  was  insisted,  that  it  being  now  before 
[795]  the  King's  Bench  by  a  certiorari,  they  might  set  the  fine.  Sed  per  Curiam, 
we  are  not  to  execute  the  judgment  of  an  Inferior  Court.  The  conviction  is  to  be 
upon  view,  and  they  who  view  the  nature  of  the  force  are  the  properest  judges  what 
fine  to  set ;  and  though  a  certiorari  should  come,  before  the  fine  is  set ;  yet  it  would  be 
no  contempt  in  the  justices  to  compleat  their  judgment  by  setting  one  (1)'.  Lambert 
indeed  was  of  opinion,  that  the  justices  could  not  set  the  fine  at  all ;  but  upon  what 
foundation,  we  can  never  imagine.  The  justices  are  not  bound  to  do  it  upon  the 
spot,  but  may  take  a  reasonable  time  to  consider  of  the  fine ;  but  then  they  cannot 
commit  the  party,  whilst  they  consider  of  the  fine ;  because  by  the  words  of  the  Act 
the  commitment  is  to  be  till  he  has  paid  the  fine.  The  conviction  must  be  quashed, 
and  the  defendant  discharged.     Rex  v.  Layton,  2  Keb.  716(1)-. 

(1)1  Rex  V.  Hawks,  post,  858. 

(1)2  Vide  Rex  v.  A.  Hall,  Cowp.  60. 
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[796]    Easter  Term,  1  Georgii  2,  Regis.    In  B.  R. 

Sir  Robert  Raymond,  Knt.,  Lord  Chief  Justice.  Sir  Francis  Page,  Knt.,  James 
Reynolds,  Esq.,  Sir  Edmund  Probyn,  Knt.,  Justices.  Sir  Philip  Yorke,  Knt., 
Attorney  General.     Charles  Talbot,  Esq.,  Solicitor  General. 

Reynolds  vers.  Thorpe. 

In  avowries  commencement  of  particular  estates  must  be  shewn.     See  11  Geo.  2, 
c.  19,  §  22,  by  which  this  is  remedied.     1  Barn.  B.  R.  46,  S.  C. 

In  replevin  the  defendant  avowed  for  rent,  and  shewed  that  A.  habens  titulum, 
demised  to  him,  and  that  he  made  an  under-lease  to  the  plaintiff.  And  on  demurrer, 
it  was  resolved  to  be  ill,  according  to  the  case  of  Scilli/  v.  Dally,  Salk.  562.  3  Lev. 
193.     5  Co.  1.     And  judgment  was  given  for  the  plaintiff. 


Crutchfield  vers.  Scott. 

Money  may  be  brought  into  Court  at  the  suit  of  an  executor. 
1  Barn.  B.  R.  47,  S.  C.(I). 

The  question  was,  whether  in  an  action  by  an  executor  the  defendant  should  be 
allowed  to  bring  money  into  Court.  And  on  consideration  it  was  held  he  might, 
and  that  the  effect  of  it  would  be,  not  to  make  the  executor  pay,  but  only  lose  his 
subsequent  costs  (2).     Mich.  3.  Geo.  1,  Baker  v.  Turbi-rville,  allowed  so  to  do  (3). 

(1)  The  report  in  Barnard,  represents  the  Court  to  be  of  opinion  that  the  money 
might  be  brought  into  Court,  and  yet  it  states  the  motion  to  have  been  refused. 

(2)  Knight,  Executrix,  v.  Dutchess  of  Hamilton,  in  Scacc.  S.  P.  Bunb.  44.  3  Salk. 
104,  contra. 

(3)  Gregg's  case,  Salk.  396,  B.  R.     Bryan  v.  Holloway,  Barnes  279,  C.  B.  contra. 


[797]    Wilkinson  vers.  Poole. 

Defendant  pays  costs  for  not  trying  by  proviso. 

The  Court  made  the  defendant  pay  costs  for  not  going  on  to  trial  by  proviso 
according  to  notice  (1). 

(1)  Vide  King  v.  Pippet,  1  Terra  Rep.  695.  Reading  v.  Grafton,  Pract.  Reg. 
C.  P.  405. 

Evans  vers.  Higgs. 
Privilege  of  ambassadors  (1).     L.  Raym.  1524. 

Strange  moved  to  discharge  the  defendant  out  of  execution,  as  being  an 
ambassador's  servant,  viz.  his  English  secretary.  And  it  was  objected,  he  did  not 
lie  in  the  house;  and  the  words  of  7  Ann.  c.  12,  are  domestick  servants.  Sed  per 
Curiam,  the  nature  of  his  employment  requires  his  attendance  at  the  house,  and  it 
is  not  necessary  he  should  lie  there.  And  the  general  words  all  writs  and  processes 
shall  be  void,  take  in  this  case,  and  therefore  the  execution  must  be  set  aside. 

Hil.  4  Geo.  2,  IVidmore  v.  Alvarez.  In  the  case  of  The  French  Ambassador,  it  was 
ruled,  that  the  person  need  not  lie  in  the  house,  but  he  must  do  some  actual  service 
there. 

(1)  See  the  cases  upon  this  subject  collected  1  Com.  Dig.  (Ambassador)  (B.) 
p.  441.     Vide  in  addition  Hopkins  v.  De  Robeck,  3  Term  Rep.  79. 
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Lancaster  vers.  French. 

Words  not  actionable.     1  Roll.  Abr.  55,  pi.  24.     5  Mod.  398.     Salk.  694. 

The  plaintiff  being  a  carpenter,  brought  an  action  for  these  words,  "  He  has 
charged  Mr.  Andrews  for  forty  days  work,  and  received  the  money  for  the  work, 
that  might  have  been  done  in  ten  days,  and  he  is  a  rogue  for  his  pains."  After 
verdict  for  the  plaintiff  the  judgment  was  arrested,  the  words  not  being  actionable  (1). 

(1)  Bellamy  v.  Barker,  ante,  304.  Liulwell  v.  Hole,  ante,  696.  Kent  v.  Pocock,  post, 
1168.     Jmies  v.  Hearne,  2  Wils.  87. 

DoMiNUS  Rex  vers.  Episcopum  Chester. 

Mandamus  lies  for  a  chaplain  where  the  visitatorial  power  is  suspended  by  the  union 
of  the  office  of  visitor  to  that  to  which  the  mandamus  is  to  be  directed.  8  Mod. 
364.     1  Barn.  B.  R.  52,  cited  in  And.  181.     2  Burr.  Rep.  1043. 

Mandamus  directed  to  the  bishop  as  warden  of  Manchester  College,  to  admit  a 
chaplain.  The  bishop  returns,  that  by  the  Royal  foundation,  he  is  appointed  visitor. 
And  upon  argument  it  was  objected,  that  though  a  mandamus  will  not  lie  where  there 
is  a  visitor  free  from  any  objection  ;  yet  here  the  two  offices  being  in  the  same  person, 
he  cannot  visit  himself ;  and  no  case  can  be  shewn,  where  the  founder  has  once 
granted  the  whole  out  of  him,  and  on  such  a  temporary  suspension,  it  has  resulted 
back. 

[798]  Et  per  Curiam,  it  is  plain  he  cannot  visit  now,  because  his  power  is 
suspended,  and  these  are  powers  that  may  cease,  and  revive,  without  inconvenience, 
since  there  is  this  Court  to  resort  to.  In  a  lay  corporation  the  founder  and  his  heirs 
are  visitors  (1):  in  a  spiritual  one,  the  jurisdiction  is  here,  unless  there  be  an  express 
visitor  appointed  :  the  ground  of  our  interposing  in  this  case  is,  that  at  present  there 
is  no  other  visitatorial  power  in  being  (2).  A  peremptory  mandamus  was  granted. 
Vide  2  Geo.  2,  c.  29. 

(1)  1  Black.  Com.  481. 

(2)  Vide  Heme's  case,  cited  2  Stilling.  Case  of  Exeter  College,  1  Burn's  Ecc.  Law, 
title  College,  411.  Ch-een  v.  Padherford,  1  Vez.  471.  Rex  v.  Gregory,  E.  12  Geo.  3. 
4  Term  Rep.  240,  n.  {a)  and  the  opinion  of  Buller  J.  in  Rex  v.  Bishop  of  Ely,  2  Term 
Rep.  339.  But  it  has  been  held  that  in  the  case  of  a  private  eleemosynary  lay 
foundation,  where  no  special  visitor  is  appointed,  and  there  is  a  failure  of  heirs  of  the 
founder,  the  right  of  visitation  devolves  upon  the  King,  and  must  be  exercised  by 
him  in  his  Court  of  Chancery,  and  the  Court  of  B.  R.  on  that  ground  refused  to 
interfere  by  mandamus  to  compel  the  master  and  fellows  of  St.  Catherine's  Hall  to 
declare  one  of  the  fellowships  vacant,  and  proceed  to  a  new  election.  Rex  v.  The 
Master  and  Fellows  of  St.  Catherine's  Hall  Cambridge,  4  Term  Rep.  233.     Et  vide  Anon. 

12  Mod.  232. 

The  Case  of  the  Constables  of  Limington. 

Sessions  cannot  discharge  constables  appointed  at  the  leet. 

They  were  chosen  and  sworn  in  at  the  leet ;  and  the  sessions,  on  pretence  that 
the  election  was  not  made  according  to  the  particular  usage  of  the  place,  made  an 
order  to  discharge  the  appointment.  And  now  the  order  of  sessions  was  quashed, 
for  at  common  law  they  had  nothing  to  do  with  the  election  of  constables,  and  the 

13  &  14  Car.  2,  e.  12,  gives  it  them  only  in  the  case  of  death  or  removal  within  the 
year(l). 

(1)  Vide  Rex  V.  Hewson,  12  Mod.  180.  Rex  v.  Goiulge,  post,  1213.  Rex  v.  Lone, 
Fitzg.  192.  2  Hawk.  P.  C.  c.  10,  s.  49,  50,  p.  103.  1  Bac.  Abr.  439.  4  Com.  Dig. 
Leet  (M.  6),  694. 
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Shaw  vers.  Weigh. 

Mich.  9  Geo.  Eot.  108. 

[See  S.  C.  8  Mod.  253  ;  88  E.  R.  180  (with  note).] 

Devise  of  lands  and  hereditaments  to  A.  and  B.  in  trust  for  others  in  tail  and  in  fee, 
is  a  devise  in  fee  to  the  trustees  though  there  be  not  the  v?ords  heirs,  or  for  ever. 
Devise  to  A.  for  life,  then  to  trustees  in  trust  for  his  sisters  equally,  during  their 
natural  lives,  without  committing  waste,  with  proviso  that  they  shall  be  reimbursed 
whatever  part  of  the  5001.  they  shall  pay,  by  getting  coals  off  the  premisses,  "  and 
if  either  of  his  sisters  should  happen  to  die,  leaving  issue  or  issues  of  her  or  their 
bodies,  lawfully  begotten,  then  in  trust  for  such  issue  or  issues  of  the  mother's 
share,  or  else  in  trust  for  the  survivor  or  survivors  of  them,  and  their  respective 
issue  or  issues,  and  if  it  should  happen  that  both  sisters  should  die  without  issue 
as  aforesaid,  and  their  issue  or  issues  to  die  without  issue  or  issues  lawfully  to  be 
begotten,"  then  a  devise  over  in  tail  male.  The  sisters  take  an  estate  for  life  only, 
with  contingent  remainders  to  their  children.  3  Danv.  178.  8  Mod.  253,  382. 
Fort.  58.  Fitzg.  7.  1  Barn.  B.  E.  54.  1  Eq.  Ab.  184,  pi.  28,  S.  C.  3  Bro.  P.  C. 
469.     Cited  And.  339. 

Upon  not  guilty  in  ejectment  for  lands  in  the  county  of  Flint,  on  a  trial  at  the 
Grand  Sessions,  the  jury  find  this  special  verdict. 

That  Thomas  Ravenscroft  being  seised  in  fee  of  the  premisses  in  question,  by  his 
will  dated  in  August  1675,  devised  the  same  to  his  wife  Dorothy  for  her  life,  and  for 
her  better  support,  he  also  devised  her  5001.  to  be  raised  by  sale  of  timber,  or  digging 
of  coal ;  and  after  her  decease  he  devised  the  premisses  to  three  trustees  and  the 
survivor  of  them,  in  trust  for  his  two  sisters  Anne  Lunsford  and  Dorothy  Evatt, 
equally  between  them,  during  their  natural  lives,  without  committing  any  manner  of 
waste ;  provided  that  whatever  part  of  the  5001.  should  be  paid  his  wife  by  either  of 
his  sisters,  the  same  shall  be  reimbursed  to  them  by  getting  of  coal  upon  the  premisses 
only  ;  and  if  either  of  his  sisters  should  happen  to  die  leaving  issue  or  issues  of  her  or  their 
bodies  lawfully  begotten,  then  in  trust  for  such  issue  or  issues  of  the  mother's  share, 
or  else  in  trust  for  the  survivor  or  survivors  [799]  of  them,  and  their  respective 
issue  or  issues ;  and  if  it  should  happen  that  both  the  sisters  should  die  without  issue 
as  aforesaid,  and  their  issue  or  issues  to  die  without  issue  or  issues  lawfully  to  be 
begotten,  then  in  trust  for  John  Swift  in  tail  male,  remainder  to  Ravenscroft  Gifford 
(the  lessor  of  the  plaintiff)  and  the  heirs  male  of  his  body,  with  several  remainders 
over.  That  the  devisor  died,  and  his  wife  entred,  and  enjoyed  for  her  life  ;  and  on  her 
decease  the  two  sisters  entred  and  were  possessed.  That  Anne  (one  of  the  sisters) 
died  without  issue,  and  Dorothy  Evatt  survived  her,  and  9  April  1688,  levied  a  fine,  and 
suffered  a  recovery,  to  the  use  of  herself  in  fee.  That  John  Swift  died  without  issue 
in  the  life  of  Dorothy  Evatt,  who  is  since  dead  also  without  issue,  upon  whose  death 
Ravenscroft  Gifford  entred  and  made  the  lease  to  the  plaintiff",  who  entred  and  was 
possessed  till  ejected  by  the  defendant :  sed  utrum,  &c.  Et  si  pro  quer',  pro  quer' ; 
et  si  pro  def  pro  def. 

Upon  this  special  verdict  judgment  was  given  in  the  Court  of  Grand  Sessions  for 
the  defendant.     And  on  error  in  13.  R.  the  general  errors  are  assigned. 

Before  they  entred  upon  the  main  point,  a  previous  question  was  stirred  by  the 
counsel  for  the  plaintiff',  what  estate  the  trustees  took  by  virtue  of  this  will :  and 
they  contended,  that  though  the  devise  was  only  to  them  and  the  survivor  of  them, 
without  the  words  heirs  or  for  ever,  yet  the  carving  out  so  many  estates  of  inheritance, 
that  were  to  be  served  out  of  the  trust,  shews  the  intent  of  the  devisor  to  give  them 
an  estate  in  fee ;  since  nothing  else  could  be  sufficient  to  satisfy  all  the  trusts.  And 
3  Co.  20  b.  Cro.  Eliz.  204.  2  Cro.  527.  6  Co.  16.  Salk.  236,  were  cited,  where 
the  word  estate  carried  a  fee ;  here  it  is  houses,  lands,  tenements,  and  hereditaments. 
Hob.  2.  Mo.  873.  1  Ven.  299.  2  Jon.  57.  2  Lev.  169.  But  this  point  was  not 
contested  by  the  defendant;  and  the  Court  said  it  must  certainly  be  a  fee  in  them; 
though  if  it  should  not,  the  will  would  have  the  same  effect,  by  the  devisee's  taking 
as  upon  an  immediate  devise. 
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But  the  main  question  arose  upon  the  devise  to  the  sisters,  whether  they  were 
tenants  for  life  or  tenants  in  tail ;  which  had  this  consequence,  that  if  they  were  but 
tenants  for  life,  the  fine  and  recovery  by  Dorothy  the  survivor  were  no  bar;  but  if 
they  were  tenants  in  tail,  the  remainder  over  to  the  lessor  of  the  plaintiff  was  barred. 

And  Reeve  pro  quer'  argued,  that  under  this  will  the  two  sisters  were  but  tenants 
for  life,  with  contingent  remainders  to  their  issue  in  tail.  The  words  of  the  will 
are  strong  for  this  purpose ;  he  devises  it  to  them  two  equally  between  them  during 
their  natural  lives  without  committing  any  manner  of  waste,  which  shews  his  intent, 
that  they  should  not  have  such  an  estate  as  would  protect  [800]  them  in  committing 
of  waste.  So  is  that  other  clause  by  which  the  sisters  are  impowered  to  reimburse 
themselves  so  much  of  the  5001.  as  they  shall  pay,  by  getting  of  coals  on  the  premisses 
only  ;  which  power  will  be  useless,  if  it  be  construed  an  estate-tail. 

Here  are  no  express  words  that  give  it  for  more  than  their  lives,  and  it  is 
indisputable,  that  in  a  deed  it  would  be  an  estate  for  life  only.  But  whether  it  shall 
be  carried  further  in  this  case,  which  is  a  will,  must  depend  upon  the  authorities  that 
will  be  cited  on  either  side.  I  expect  to  hear  the  case  of  King  v.  Melling,  1  Vent. 
214,  225,  cited  against  me;  but  upon  that  I  must  observe,  that  there  was  not  this 
clause  of  being  punishable  for  waste.  In  the  case  of  Backhouse  v.  IVells,  Hil.  12  Ann. 
in  B.  R.  the  devise  was  for  and  during  the  terra  of  his  natural  life  only,  without 
impeachment  of  waste,  and  after  his  decease  to  the  issue  male  of  his  body  :  and  it 
was  resolved,  that  this  was  but  an  estate  for  life,  first,  because  of  the  word  only  that 
was  added,  and  in  the  next  place  on  account  of  the  clause  of  being  dispunishable  of 
waste,  which  the  Court  said  ousted  all  pretence  of  an  estate-tail,  and  was  much 
stronger  than  the  power  to  make  a  jointure  in  King  v.  Melling,  for  that  was  of  service 
even  after  the  devise  was  construed  to  be  a  tail,  by  enabling  the  devisee  to  make  a 
jointure,  without  suffering  a  recovery. 

In  the  case  of  Loddinglon  v.  Kime,  3  Lev.  432,  there  was  not  the  word  only,  but 
without  impeachment  of  waste  was  in,  and  governed  the  resolution  that  made  it  but 
an  estate  for  life. 

And  that  which  makes  this  construction  the  more  reasonable  is,  that  the  remainders 
over  to  Swift,  and  the  lessor  of  the  plaintiff,  are  conceived  in  the  proper  terms  to 
make  it  an  estate-tail  in  them.  It  is  to  John  Swift  and  the  heirs  male  of  his  body 
lawfully  begotten,  and  for  want  of  such  issue  to  Ravenscroft  Gifford  and  the  heirs 
male  of  his  body,  with  remainders  over.  Now  can  it  be  imagined,  that  the  devisor 
did  not  intend  to  pass  different  interests,  when  he  made  use  of  such  different  expres- 
sions? It  proves  in  my  apprehension,  that  he  knew  what  words  were  most  proper 
to  carry  an  estate-tail,  and  that  where  he  did  not  intend  to  pass  a  tail,  he  has  not 
used  them. 

The  words  survivor  or  survivors  of  them  must  relate  to  the  issue,  and  not  to  the 
sisters,  because  he  makes  use  of  the  plural  number,  and  there  can  be  no  survivors  out 
of  two  sisters. 

He  made  another  point,  that  if  it  be  construed  an  estate  tail,  yet  the  lessor  of  the 
plaintiff  will  be  intitled  to  a  moiety  ;  because  Anne  Lunsford  was  tenant  in  common, 
and  died  before  the  recovery  suffered  by  the  other  sister,  the  consequence  of  which 
is,  [801]  that  the  remainder  was  vested  in  the  lessor  as  to  a  moiety.  5  Co.  7. 
8  Co.  85. 

Bootle  contra  argued,  that  it  was  an  estate-tail  in  the  sisters,  with  cross  remainders 
to  their  issues.  That  issue  in  a  will  is  equivalent  to  heirs  of  the  body  will  not  I 
believe  be  disputed.  It  is  always  taken  to  be  nomen  coUectivum,  and  in  this  sense 
the  word  exitus  is  used  in  the  Statute  de  Donis.  If  then  a  devise  to  A.  and  his 
issue  is  as  strong  as  a  devise  to  him  and  the  heirs  of  his  body,  let  us  see  how  it 
stands  upon  the  words  of  this  will.  Here  it  is  to  them  two  equally  to  be  divided, 
and  if  they  happen  to  die  without  issue  the  remainder  over :  now  I  do  not  contend 
that  this  is  an  express  devise  in  tail,  as  in  the  former  case  put  of  a  devise  to  A.  and 
the  heirs  of  his  body ;  but  it  will  be  sufficient  for  me,  if  it  be  such  a  devise  by 
implication  :  as  it  was  construed  in  the  case  of  King  v.  Melling,  which  was  a  devise  to 
A.  for  life  expressly,  and  after  his  decease  to  such  issue  as  he  should  have  of  the 
body  of  his  second  wife,  (his  first  then  being  alive)  and  it  was  held  to  be  an  estate- 
tail  in  A.     What  difference  is  there  between  the  two  cases?  this  only,  that  I  can 
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perceive  (and  which  makes  our  case  the  strongest)  that  in  that  case  the  words  for 
life  are  expressly  mentioned,  but  in  our  case  they  are  not. 

In  the  case  of  The  Attorney  General  against  Sailoii  and  Paman,  which  was  in  the 
House  of  Peers,  Hil.  7  Geo.  the  decree  indeed  was  reversed  as  to  another  point,  but 
as  to  the  following  point  they  agreed  with  the  Court  below,  that  a  devise  to  A.  and 
his  first  and  second  issue  male,  without  going  any  further,  was  an  estate-tail.  So  in 
the  case  of  Langley  v.  Baldwin  in  C.  B.  19  May  1707,  upon  a  case  referred  from  my 
Lord  Chancellor,  the  devise  was  to  his  eldest  son  for  life  without  impeachment  of 
waste,  and  after  his  decease  to  my  grandson  for  life  without  impeachment  of  waste, 
and  with  a  power  to  make  a  jointure,  and  after  his  decease  to  his  first  son  and  the 
heirs  male  of  his  body,  and  so  as  far  as  a  sixth  son  ;  and  if  my  said  grandson  dies 
without  issue  male,  then  he  devised  it  over :  and  the  question  was,  whether  the 
limitation  stopping  at  a  sixth  son,  and  not  going  on  to  every  other  son  and  sons, 
and  there  being  the  clause  as  to  waste  and  for  making  a  jointure,  it  should  be  an 
estate-tail  in  the  grandson  :  and  by  the  unanimous  opinion  of  the  Court  of  C.  B.  it 
was  resolved  to  be  an  estate-tail :  this  case  destroys  all  the  arguments  drawn  from 
the  clause  against  committing  waste. 

The  case  of  Loddington  v.  Kime  was  adjudged  upon  the  express  words,  "  to  Evers 
Armin  for  his  life,  and  in  case  he  shall  have  issue  male,  to  such  issue  male  and  his 
heirs  for  ever  : "  which  word  his  related  to  the  issue  male,  and  not  to  Evers  [802] 
Armin  :  and  also  because  in  the  same  will  he  afterwards  takes  notice  of  that  issue 
male  as  the  person  to  whom  I  have  given  the  inheritance  :  there  the  words  (as  I  said 
before)  were  express  and  good  sense,  but  here  they  are  nonsensical,  if  they  die  without 
issue,  and  the  issue  dies  without  issue. 

As  to  the  other  point,  by  which  Mr.  Reeve  would  intitle  the  lessor  to  a  moiety  ; 
he  cited  Raym.  4.52.  Sir  T.  Jones  172,  that  these  being  cross  remainders  (1),  and  one 
dying  without  issue,  the  fine  and  recovery  by  the  other  would  be  a  bar  for  the  whole. 

Pratt  Chief  Justice,  I  say  nothing  at  present  to  be  bound  by,  but  as  thus  advised 
I  think  it  a  strong  point  that  this  is  an  estate-tail  in  the  sisters.  I  cannot  allow  this 
to  be  a  contingent  remainder,  it  is  only  a  description  when  the  issue  shall  take  ;  and 
certainly  a  devise  to  one  and  his  issue,  is  the  same  as  if  it  had  been  to  him  and  the 
heirs  of  his  body.  In  Loddington  v.  Kime  it  was  but  a  designatio  persons.  And  as 
to  the  other  cases  cited  by  Mr.  Bootle,  I  think  them  exactly  the  same  with  the 
present  case. 

Powys  Justice  accord,  that  it  was  an  estate-tail. 

Fortescue  Justice,  my  present  opinion  is,  that  this  is  an  estate-tail.  Issue  is  the 
most  expressive  word  that  could  be  used,  because  it  extends  in  infinitum.  Loddington 
v.  Kime  does  not  come  up  to  this,  for  his  heirs  was  confined  to  the  first  issue,  and 
was  exactly  the  same  vpith  heir  male  in  Archer's  case.  The  case  of  King  v.  Melling 
was  adjudged  to  be  a  tail,  because  the  word  issue  did  not  make  a  designatio  personas, 
which  is  in  this  case. 

Raymond  Justice,  certainly  the  adding  any  clause  relating  to  waste  can  never 
alter  the  operation  of  law,  and  so  said  my  Lord  Chief  Justice  Hale  in  that  case  of  King 
V.  Melling.  Issue  may  in  some  cases  be  a  designatio  persons,  but  I  see  nothing  in  this 
case  to  make  it  so.  The  using  the  plural  number,  survivors,  is  the  only  word  that 
looks  that  way  :  if  you  refer  it  to  the  two  sisters,  it  will  signify  nothing  ;  but  it 
sticks  with  me,  that  it  is  not  applicable  to  the  case  of  two  sisters  only.  Per  Curiam, 
ulterius  concilium. 

Pasch.  11  Geo.  it  was  argued  a  second  time  :  when  Reynolds  Justice  inclined  it 
but  an  estate  for  life  ;  so  it  stood  upon  a  Curia  advisare  vult  till  this  term  :  when, 

Raymond  Chief  Justice  delivered  the  resolution  of  the  Court.  The  term  in  the 
declaration  being  expired,  it  may  be  thought  unnecessary  to  deliver  our  opinions  : 
but  as  there  was  judgment  [803]  against  the  plaintiff  below  to  pay  costs,  and  as  if 
that  judgment  is  erroneous  he  will  be  intitled  to  damages  ;  he  has  a  right  to  be 
relieved  in  these  instances,  though  as  to  recovering  the  possession  he  is  too  late.  And 
we  are  all  of  opinion,  that  the  judgment  given  below  is  erroneous,  and  ought  to  be 
reversed. 

The  first  question  that  was  made  was,  what  estate  the  trustees  took  by  this  will, 
it  being  only  a  devise  to  them  and  the  survivor  of  them,  without  the  words  heirs,  or 
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for  ever.  Now  as  to  this  we  all  think  it  must  be  construed  a  devise  in  fee,  because 
otherwise  it  can  never  serve  all  the  trust  estates  which  are  carved  out  of  it  ;  and  who- 
ever reads  the  will,  cannot  but  be  satisfieil  that  it  was  his  intent  it  should  be  so  :  it  is 
therefore  a  devise  in  fee  by  implication  (2)  ;  or  if  it  was  not,  it  would  come  to  the  same 
thing  in  this  case,  because  the  devisees  for  whom  they  are  in  trust  would  take  by  way 
of  immediate  devise.     1  KoU.  Abr.  611,  K.  12. 

The  next  and  principal  question  was,  what  estate  the  two  sisters  took,  whether  an 
estate  tail,  or  for  life  only.  If  it  was  in  tail,  then  the  judgment  below  was  right,  and 
the  fine  a  bar;  if  it  was  only  for  life,  then  the  fine  will  be  no  bar,  and  the  judgment 
wrong  by  which  it  is  set  up  as  such. 

And  we  are  all  of  opinion,  that  the  sisters  took  an  estate  for  life  only,  with  con- 
tingent remainders  to  their  children  ;  and  this  both  from  the  words  and  intent  of  the 
will.  As  to  the  words  :  it  is  to  them  during  their  natural  lives,  without  committing 
any  maimer  of  waste,  and  these  are  the  strongest  words  that  can  be  used  in  a  will 
for  that  purpose.  As  to  the  intent :  1.  The  precedent  devise  to  his  wife  is  in  the  same 
words,  and  it  is  plain  and  manifest  he  intended  she  should  have  it  but  for  life.  2.  The 
proviso  for  raising  the  5001.  is  a  strong  argument  he  meant  they  should  take  only  for 
life  ;  for  if  it  was  in  tail,  they  might  sell  timber,  or  dig  what  coals  they  pleased  ;  and 
it  is  observable,  that  he  has  given  the  two  sisteis  less  power  in  that  respect,  than  he 
gave  his  wife ;  for  the  wife  could  raise  the  money  by  sale  of  timber  or  digging  of  coal, 
but  the  sisters  are  to  raise  it  by  getting  of  coal  only.  3.  It  is  very  observable,  that 
the  issue  of  the  two  sisters  have  not  this  power  given  them ;  which  shews  he  knew, 
the  general  power  they  would  have  as  tenants  in  tail  did  not  need  to  have  such  a 
clause  added  for  them.  4.  The  clause  by  which  he  restrains  his  sisters  from  com- 
mitting waste  is  an  evidence  of  his  intent  to  give  it  but  for  life.  5.  The  words  and 
if  either  of  my  sisters  happen  to  die  leaving  issue,  then  in  trust  for  such  issue,  do 
not  make  issue  a  word  of  limitation,  but  only  a  designatio  personiB,  he  intended  should 
take  after  his  sisters.  The  word  issue  has  not  one  determinate  sense,  in  which  it  is  to 
be  taken  in  [804]  all  cases,  no  not  in  common  law  conveyance,  and  much  less  in  a 
will,  where  the  intent  of  the  party  is  chiefly  to  be  regarded.  If  a  man  makes  a  feoff- 
ment to  A.  and  his  issue  male,  this  is  not  an  estate  tail  in  the  feoflfee,  for  want  of  the 
word  heirs.  1  Roll.  Abr.  837,  R.  1.  Where  issue  is  a  word  of  limitation,  it  is  nomen 
collectivum,  but  where  it  is  a  designatio  persona;,  or  a  word  of  purchase,  it  is  not. 
And  though  Levinz  in  his  report  of  the  case  of  Loddington  v.  Kime,  (3  Lev.  43.5)  (a) 
takes  notice  that  no  judgment  was  given,  but  the  parties  accommodated  the  matter, 
yet  he  is  mistaken  in  that,  for  Pasch.  9  W.  3,  it  was  argued  seriatim  by  the  Court, 
and  the  point  determined  that  Evers  Armin,  took  but  for  life(i)  ;  and  the  determina- 
tion in  Chancery  and  the  House  of  Lords  were  both  conformable  to  that  judgment. 

The  case  of  Backhouse  v.  JFells  (c),  which  was  cited  at  the  Bar,  and  is  entered  Trin. 
11  Ann.  Rot.  220,  is  likewise  a  strong  case  in  point  :  for  there  the  Couit  relied  very 
much  upon  the  clause  about  impeachment  of  waste,  to  shew  the  intent  of  the  devisor 
to  pass  only  an  estate  for  life,  and  to  make  the  word  issue  a  designatio  personte,  and 
not  a  word  of  limitation  (3). 

6.  The  words  survivor  or  survivors  of  them,  if  they  are  of  any  use,  must  refer  to 
the  issue,  and  not  to  the  two  sisters,  out  of  which  there  can  be  no  survivors  ;  and 
since  they  may  consistently  with  the  other  words  of  the  will  be  applied  to  the  issue, 
we  think  they  are  too  material  to  be  rejected,  and  rejected  they  must  be,  unless  the}' 
are  so  applied.  The  word  issue  may  have  a  different  construction,  even  in  the  same 
will  (4) :  a  devise  to  A.  and  his  issue  will  make  it  a  word  of  limitation  ;  but  if  it  be  to 
A.  for  life,  and  after  to  his  issue,  and  the  issue  or  heirs  of  the  body  of  such  issue  ;  in 
the  first  part  it  will  be  designatio  persons,  and  in  the  second  a  word  of  limitation  ; 
and  that  was  the  opinion  of  the  Court  in  both  the  cases  of  Loddington  v.  Kime  and 
Backhouse  v.  Wells,  where  they  did  not  intirely  found  their  judgment  upon  the  word 
only.  In  1  Vent.  232,  the  words  of  limitation  being  grafted  upon  the  word  heir, 
was  construed  to  make  the  first  only  a  designatio  personie,  and  so  was  the  case  there 
mentioned  of  Clark  v.  Day,  but  the  true  name  is  Cheat  v.  Day,  Cro.  Eliz.  313.  Ow.  148. 
Mo.  593.  1  Roll.  832.  And  though  no  judgment  is  entered  on  the  roll,  yet  Moore 
says,  the  opinion  of  the  Court  was  given  ;  and  Hale  cites  it  as  such  in  the  case  of  King 
V.  Melting. 
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And  as  to  that  case  of  King  v.  Melling,  it  appears  to  have  been  ruled  with  great 
difficulty,  and  Hale  himself  was  of  two  opinions  about  it :  as  it  is,  it  must  now  be  taken 
for  law  ;  though  we  will  not  go  an  inch  further,  because  it  is  manifest,  [805]  that  by 
such  constructions  people  are  let  in  to  cut  oft'  intails  contrary  to  the  intent  of  the 
devisor.  And  there  is  this  difference  between  that  case  and  this,  that  there  was  no 
limitation  over  to  the  issue  or  heirs  of  the  body  of  the  issue,  as  here ;  so  that  our 
judgment  will  not  contradict  the  case  of  King  v.  Melling. 

And  as  to  the  cases  of  Langley  v.  Baldwin  and  Sutton  v.  Paman,  cited  by  Mr.  Bootle, 
they  do  not  come  up  to  this ;  for  there  it  was  construed  an  estate  tail  by  implication 
upon  the  apparent  intent  that  (5)  the  devisee's  family  should  have  it  so  long  as  there 
was  any  issue,  though  a  limited  number  of  sons  were  only  mentioned  in  the  will. 
And  as  to  the  word  only,  in  the  case  of  Backhouse  v.  IFells,  we  think  the  intent  of  the 
devisor  is  as  strong,  as  if  the  same  word  had  been  in  this  will,  and  therefore  that  case 
is  an  authority  in  point. 

So  that  upon  the  whole  we  are  of  opinion,  that  the  two  sisters  took  only  an  estate 
for  life  ;  the  consequence  of  which  is,  that  the  fine  and  recovery,  though  they  were 
a  forfeiture  of  the  estate  for  life,  could  not  bar  the  remainder  to  the  lessor  of  the 
plaintiff,  against  whom  judgment  was  given  below,  which  we  think  ought  to  be 
reversed,  and  judgment  given  for  the  plaintiff  to  recover  damages,  but  not  the 
possession. 

Afterwards  this  cause  went  up  to  the  House  of  Lords,  on  a  writ  of  error  brought 
by  William  Sparrow  and  others,  and  was  argued  by  Mr.  Attorney  General  and  Mr. 
Bootle  to  make  it  an  estate  tail,  and  by  Mr.  Fazakerley  and  Mr.  Strange  to  make  it 
but  an  estate  for  life.  And  all  the  Judges  being  ordered  to  attend,  took  time  to 
consider  of  it.  And  at  another  day  nine  were  of  opinion  that  it  was  but  an  estate  for 
life,  viz.  Raymond,  Price,  Page,  Reynolds,  Hale,  Carter,  Denton,  Probyn  and  Comyns  ; 
and  Eyre,  Pengelly,  and  Fortescue  held  it  an  estate  tail.  And  many  Lords  who  were 
of  opinion  to  aftirm  being  gone  away,  the  judgment  of  B.  R.  was  late  at  night  reversed, 
upon  a  division  of  ten  Lords  against  seven  (6). 

(1)  Vide  Comber  v.  Hill,  post,  969.     Brown  v.  JFilliams,  post,  996. 

(2)  Vide  Bagshaw  v.  Spencer,  1  Vez.  144.  2  Atk.  576,  S.  C.  Chapman  v.  Blisset, 
Gas.  temp.  Talb.  145.    Gibsmi  v.  Lord  Montfort,  1  Vez.  491.    Dates  v.  Cook,  3  Burr.  1686. 

(a)  1  Salk.  224.     1  Eq.  Ab.  182,  c.  23,  S.  C. 

(J)  Vide  1  Ld.  Raym.  203.     3  Wils.  240. 

(c)  1  Eq.  Ab.  184.     10  Mod.  181.     Gilb.  Eq.  Rep.  20,  129.     Fort.  133,  S.  C. 

(3)  The  word  issue  in  a  will  is  generally  and  properly  a  word  of  limitation.  Per 
Lord  Hardwicke  C.  in  Bagshaw  v.  Spencer,  1  Vez.  151.  Per  Gould  J.  in  Roe  v.  Grew, 
2  Wils.  324.  Goodtitle  v.  Otwaij,  2  Wils.  6.  But  it  is  taken  either  as  a  word  of 
purchase  or  of  limitation  as  will  best  eff'ectuate  the  intent  of  the  testator.  Upon  this 
ground  it  has  been  held  to  operate  as  a  word  of  limitation  in  Roe  v.  Grew,  2  Wils.  322. 
King  v.  Burchall,  Amb.  379.  4  Term  Rep.  296  n.  Doe  v.  Collis,  ib.  294.  Denn  v. 
Puckey,  5  Term  Rep.  299.  It  has  been  taken  as  a  word  of  purchase,  not  only  in 
Loddington  v.  Kime,  and  Backhouse  v.  JFells,  here  cited.  But  in  Lord  Glenorchy  v. 
Bosville,  Gas.  temp.  Talb.  3.  Meure  v.  Meure,  2  Atk.  265.  Ashton  v.  Ashton,  1  Vez.  149, 
which  are  cases  of  executory  trusts  created  by  will,  and  also  Doe  ex  dem.  Barnard  et 
AV  v.  Reason,  3  Wils.  242.     Vide  the  Essay  on  Cont.  Rem.  166,  et  seq.  ib.  233. 

(4)  So  different  constructions  may  be  put  upon  the  same  words  in  a  devise,  where 
they  are  applicable  to  different  subjects.  Forth  v.  Chapman,  1  P.  Wms.  667.  Harris 
V.  Bishop  of  London,  2  P.  Wms.  663.  Shefield  v.  Lord  Orrery,  3  Atk.  388.  Earl  of 
Staffm-d  v.  Buckley,  2  Ves.  180. 

(5)  Vide  Throusiout  v.  Peake,  ante,  15  n. 

(6)  If  the  fact  can  be  considered  as  of  any  importance,  it  is  stated  in  Fort.  Rep. 
p.  90,  that  the  judgment  in  B.  R.  was  reversed  nemine  contradicente. 
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[806]    Trinity  Term,  2  Georgii  2,  Eegis.     In  B.  R. 

Sir  Robert  Raymond,  Knt.,  Lord  Chief  Justice.  Sir  Francis  Page,  Knt.,  James 
Reynolds,  Esq.,  Sir  Edmund  Probyn,  Knt.,  Justices.  Sir  Philip  Yorke,  Knt., 
Attorney  General.     Charles  Talbot,  Esq.,  Solicitor  General. 

Matthews  vers.  Spicer. 

In  assumpsit  the  day  is  not  material,  and  the  plaintiff  may  allege  a  different  one 

in  his  replication. 

The  plaintiff  declared  in  assumpsit  upon  a  promise  made  26  March  12  Geo.  1.  The 
defendatit  pleaded,  that  after  the  promise,  and  before  the  bill  filed,  viz.  2  April,  he 
tendered  the  money.  The  plaintiff  replied,  that  after  making  the  promise,  scilicet 
12  February,  he  filed  his  bill,  &c.  Dem'  inde,  and  Reeve  pro  defendente  objected, 
that  by  the  plaintiff's  own  shewing  he  has  brought  his  action  before  the  cause  of 
action  accrued  ;  for  the  promise  he  declares  on  is  26  March,  and  his  bill  was  filed 
12  February  before. 

Sed  per  Curiam,  as  the  plaintiff  would  not  in  evidence  have  been  confined  to  the 
day  in  his  declaration,  there  is  no  reason  he  should  be  more  confined  in  pleading. 
Indeed  if  this  was  a  note,  the  day  would  be  material,  and  an  essential  part  of  the 
agreement,  from  which  he  could  not  vary  ;  but  in  the  case  of  a  common  assumpsit, 
the  day  is  alleged  only  for  form,  and  therefore  the  defendant  cannot  confine  the 
plaintiff  to  the  day  alleged  in  the  declaration  :  and  upon  this  distinction  the  cases  of 
Stafford  v.  Forcer,  Pasch.  1  Geo.  1,  and  Cole  v.  Haickim,  Hil.  3  Geo.  1,  were  adjudged. 
The  plaintiff  had  judgment. 

[807]    Lady  Falconbridge  vers.  Forrest. 

Venue  not  to  be  changed  into  a  County  Palatine,  nor  in  scand'  mag'. 
1  Barn.  B.  R.  60,  68,  S.  C.     Post,  1258. 

In  an  action  of  scandalum  magnatura  the  Court  refused  to  change  the  venue  from 
Middlesex  to  Chester,  because  it  was  to  send  it  into  a  County  Palatine,  and  there  was 
no  instance  of  doing  it  in  such  an  action  (1).     L.  Raym.  1418. 

(1)  According  to  the  report  in  1  Barnard.  68,  the  Court  discharged  the  rule, 
principally  upon  this  ground.  Vide  Duke  of  Norfolk  v.  Alderton,  Salk.  668.  1  Lev. 
56.  Carth.  400,  S.  C.  Lmxl  Griffin  v.  Buckhy,  Barnes  482.  Gilb.  C.  P.  90,  ace. 
With  respect  to  the  Courts  changing  the  venue  into  a  County  Palatine,  the  reason 
given  in  Godfrey  v.  Philpot,  2  Ld.  Raym.  1418,  that  the  Court  can  send  the  record 
down  by  mittimus,  &c.  is  doubted  by  Buller  J.  in  Rex  v.  Amery,  1  Term  Rep.  368. 
But  the  cases  of  Markham  v.  Nwton,  and  Goioland  v.  Falknor,  cited  1  Wils.  422,  accord 
with  the  case  in  Ld.  Raym.  and  contradict  the  present.  Vide  Tindal  v.  Gwynne,  post, 
1270. 

Wright  vers.  Canning. 

What  writ  of  error  is  not  amendable.     L.  Raym.  1530.     1  Barn.  B.  R.  62,  65,  S.  C. 

The  writ  of  error  was  returnable  before  any  judgment  given  ;  and  on  consideration 
it  was  held  to  be  such  a  fault,  as  is  not  amendable  by  the  statute  5  Geo.  1,  c.  13(1). 

(1)  Vide  Rejindoz  v.  Randolph,  post,  834. 

MuTTiT  vers.  Denny. 

Amendment.     1  Barn.  B.  R.  53,  63,  S.  C.     Salk.  48,  is  contra,  note  to  2d  ed. 

In  ejectment  against  two  defendants,  it  was  said  that  they  intravit,  expulit  et 
amovit.  And  after  verdict  pro  quer',  I  moved  in  arrest  of  judgment,  and  the  Court 
held  it  to  be  ill.     But  at  another  day  they  ordered  it  to  be  amended,  though  there 
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was  nothing  to  amend  by,  on  the  authority  of  Cro.  Jac.  306.     Salk.  48,  and  then  the 
plaintiff  had  judgment  (1). 

(1)  Vide  Doe  v.  Pilkinglon  el  AV,  4  Burr.  24i7.  Oates  v.  Shepherd,  post,  1272,  and 
the  note. 

Henriques  vers.  The  Dutch  West-India  Company. 

[See  Newhy  v.  Von  Oppen,  1872,  L.  R.  7  Q.  B.  294.] 

Ante,  612.  If  there  be  a  warrant  of  attorney  any  time  pendente  lite,  it  is  sufficient  (1)^ 
No  damages  for  (ielay  of  execution  are  recoverable  upon  a  scire  facias  against  bail  (2). 
L.  Raym.  1532. 

Error  of  the  award  of  e.vecution  in  C.  B.  in  a  scire  facias  against  bail.  The  placita 
is  of  Easter  term  1 1  Geo.  with  an  alias  prout  patet  of  Hil.  before.  The  scire  facias  is 
returnable  in  octabis  Puriticationis,  at  which  day  the  plaintiffs  and  defendant  both 
appear  by  attorney,  and  imparl  to  Easter  term.  And  after  iiul  tiel  record  pleaded, 
there  is  judgment  quod  quer'  perfecerunt  recordum,  and  shall  have  execution  for  the 
debt  and  61.  10s.  for  damages  and  costs  they  have  sustained  by  the  delay  of  execu- 
tion. Upon  error  the  want  of  warrants  of  attorney  is  assigned,  and  a  certiorari 
returned,  that  there  are  none  either  of  Easter  or  Hilary  term  1 1  Geo.  And  then  the 
company  come  in  and  allege  diminution,  and  bring  up  warrants  of  Easter  term,  the 
term  in  the  placita,  and  plead  in  nuUo  est  erratum. 

[808]  Strange  pro  quer'  in  errore  objected,  that  as  the  scire  facias  is  returnable  in 
Hilary  term,  and  then  the  entry  goes  on,  et  modo  hie  ad  hunc  diem  veniunt  the  parties 
by  their  attoriiies,  a  subsequent  warrant  in  Easter  term  after  will  not  warrant  their 
appearance  in  Hilary  term  before.  And  the  Act  for  Amendment  of  the  Law  requires 
the  warrant  of  attorney  for  the  plaintiff  to  be  entred  of  the  term  he  declares,  which 
in  this  case  is  Hilary  term.  2.  The  judgment  is  for  61.  lOs.  for  damages  and  costs 
which  the  plaintiffs  sustained  by  the  delay  of  execution ;  now  at  common  law  there 
were  no  costs  in  a  scire  facias,  and  the  8  &  9  VV".  3,  c.  10,  which  gives  costs  on  a  scire 
facias,  mentions  only  costs  of  suit,  but  damages  for  delay  of  execution  are  given  only 
on  writs  of  error  by  3  H.  7,  c.  10,  and  the  entry  on  writs  of  error  is  in  this  manner, 
but  never  in  scire  facias. 

The  Court  upon  this  state  of  the  objections  were  strongly  of  opinion  with  them 
both.  But  another  day  Reeve  pro  def  ui  errore  as  to  the  first  objection  cited  Noke  v. 
Caldecott,  Trin.  8  Geo.  ante,  526,  where  it  was  held  to  be  good,  if  there  was  a  warrant 
of  attorney  at  any  time  pendente  lite ;  and  there  it  was  of  a  term  subsequent  to  the 
placita  :  whereas  here  it  is  of  the  term  in  the  placita.  And  upon  the  authority  of 
that  case  the  Court  over-ruled  the  first  objection. 

And  as  to  the  second  it  was  not  attempted  to  be  supported :  but  what  was 
contended  for  was,  that  the  judgment  for  damages  is  a  distinct  judgment,  and  comes 
in  with  a  consideratum  est  etiam ;  and  therefore  according  to  the  case  of  G^reen  v. 
Waller,  Trin.  2  Ann.  and  Bellew  v.  Aylmcr,  Trin.  5  Geo.  1,  the  Court  held,  that  it 
might  be  reversed  as  to  the  61.  10s.  damages,  and  affirmed  as  to  the  rest(l)-.  And  the 
judgment  was  pronounced  accordingly. 

N.B.  23  April  1730,  on  error  in  Parliament  the  judgment  of  B.  R.  was  affirmed, 
and  1001.  costs  given. 

(1)1  Vide  Noke  v.  Caklecot,  ante,  526.  Brook  v.  Manning,  Fitzg.  191.  1  Wils.  39. 
Dyke  v.  Sweeting,  ib.  183,  S.  P. 

(2)  y.  P.  Fanshaiv  v.  Morrison,  1  Salk.  208.     6  Mod.  157,  S.  C. 

(1)2  Bellew  v.  Aylmcr,  ante,  189.  Kent  v.  Kent,  post,  973,  and  the  cases  cited. 
But  where  costs  are  merely  accessory  to  the  principal  judgment,  if  they  are 
erroneously  given,  the  judgment  cannot  be  reversed  as  to  them  alone,  but  must  in 
toto.  Lumpen  v.  Hatch,  post,  934.  lions  v.  Etherington,  2  L<\.  Raym.  870.  Salk. 
312,  S.  C. 
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Case  of  the  Bailiffs  of  Bkidgenorth. 

Where  a  writ  is  directed  to  two,  there  must  be  an  attachment  against  both,  though 
one  is  ready  to  obey  (1).     1  Barn.  B.  R.  53,  S.  C. 

A  mandamus  was  directed  to  the  two  bailiffs  ;  one  of  which  was  for  obeying  the 
writ,  and  the  other  would  not,  nor  join  in  a  return.  And  the  Couit  granted  an 
attachment  against  both,  for  they  said  it  would  be  endless  to  try  in  all  cases  which 
was  in  the  right,  and  it  would  be  always  used  for  a  handle  of  delay. 

(1)  See  the  same  principle  laid  down  in  the  case  of  a  penal  action  upon  3  Geo.  3, 
c.  15,  for  not  producing  books  containing  the  entries  of  freemen,  per  Lord  Mansfield 
C.J.     Schullam  v.  Bunnis,  Cowp.  197.     Et  vide /to  v.  Rye,  2  Burr.  798. 

[809]    Maylin  et  Al'  vers.  Eyloe. 

At  Guildhall  coram  Raymond  C.J. 

What  an  act  of  bankruptcy. 

On  28  November,  Hall  rode  out  of  town,  and  returned  in  the  evening,  before 
which  a  bailiff  had  been  at  his  shop  to  arrest  him  :  the  next  morning  he  sent  for  the 
bailiff,  and  told  him  he  went  out  in  order  to  get  the  term  of  the  plaintiff,  and  now 
the  return  of  the  writ  was  out,  if  they  would  take  out  a  new  writ  he  would  give  bail, 
which  was  done  accordingly.     And  this  was  held  to  be  an  act  of  bankruptcy  within 

1  Jac.  1,  c.  15,  which  speaks  of  departing  from  his  house  with  intent,  and  whereby 
his  creditors  may  be  defeated  or  delayed  from  recovering  their  just  debts  (1).  Strange 
pro  def. 

(1)  Dickinson,  Assignee,  &c.  v.  Foord,  Barnes  160.  Colkett  v.  Freeman,  2  Term  Rep. 
59. 

BoTTOMLEY  vers.  Harrison. 

What  a  sufficient  certainty  in  trover  (1).     L.  Raym.  1529. 
1  Barn.  B.  R.  47,  50,  65,  S.  C. 

Error  of  a  judgment  by  default  in  C.  B.  in  an  action  of  trover  for  several  parcels 
of  goods.  And  Strange  objected,  that  the  damages  were  intire,  and  as  to  one  parcel 
of  the  goods  it  was  too  general,  the  words  being  una  parcella  segestrium,  involucrorum 
et  funium,  Anglice  packcloths,  rappers  and  cords  ;  so  that  there  is  not  only  the 
objection  to  the  word  parcella,  which  has  been  held  ill ;  but  there  is  likewise  an 
incertainty  as  to  what  that  parcel  consists  of.  Trin.  1  Geo.  1,  Kempster  v.  Nelson, 
pro  parcella  lintei,  Anglice  childbed  linen,  and  parcella  papyri,  Anglice  writings,  was 
held  ill  in  replevin.  2  Show.  433.  Trover  de  septem  parcellis  panni  lintei,  too 
general.  2  Lev.  195.  The  word  parcel  likewise  held  ill  in  trespass,  Trin.  trover  pro 
diversis  mercimoniis,  Anglice  earthen  ware,  held  ill. 

Lee  contra.  Parcella  in  this  case  signifies  a  bundle  ;  and  though  formerly  these 
exceptions  have  prevailed,  yet  of  late  years  more  general  expressions  have  been 
allowed.  Pecia  was  formerly  held  ill,  and  yet  Hil.  13  Geo.  Badley  v  Riulge,  trover 
for  a  piece  of  tepee  was  held  well  enough.  In  1  Lev.  303,  assumpsit  pro  quadam 
parcella  was  held  good,  and  it  is  there  said  it  would  be  the  same  in  trover.  Harford 
v.  Jones,  12  W.  3,  trover  for  72  ounces  of  cloves,  mace,  and  nutmegs  ;  and  adjudged 
to  be  sufBcient,  though  the  particular  quantities  of  each  were  not  specified.     Mich. 

2  Ann.  Thornton  v.  Barnard,  trover  for  so  many  sarcinis,  Anglice  bundles  of  flax, 
and  upon  motion  in  arrest  of  judgment  it  was  adjudged  for  the  plaintiff. 

[810]  Strange  replied.  As  to  the  case  in  assumpsit,  there  was  always  a  greater 
latitude  allowed  ;  and  will  any  man  say  that  trover  pro  diversis  mercimoniis,  without 
specifying  them,  will  lie?  and  yet  it  is  every  day's  experience  to  declare  so  in 
assumpsit.  Besides,  the  case  I  cited  out  of  2  Lev.  is  subsequent  in  time,  and  there- 
fore destroys  the  authority  of  that  case,  if  it  had  been  applicable  to  this :  and  as  to 
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the  case  of  the  piece  of  tepee,  that  is  a  certain  known  quantity  to  people  who  deal  ia 
that  commodity. 

Et  per  Curiam,  we  are  not  so  strict  now  as  formerly  :  a  stack  of  hay,  a  library  of 
books,  which  are  an  integer,  have  been  held  well :  this  may  be  taken  to  be  a  bundle, 
and  the  plaintiflf  has  particularised  all  the  several  sorts  of  goods  of  which  it  consisted. 
In  2  Sid.  175,  there  is  a  case  cited  of  three  packs  of  linen  cloth  and  other  goods,  and 
held  certain  enough  ;  which  is  more  general  than  this  case  :  and  the  case  cited  of  the 
several  sorts  of  spices  goes  as  far  as  this.  And  therefore  though  all  the  cases  are  not 
to  be  reconciled,  yet  since  there  are  cases  which  will  make  this  good,  we  are  of  opinion 
to  hold  it  well  and  affirm  the  judgment. 

Mich.  4  Geo.  2,  Haslegrave  v.  Thompson.  Trover  for  50  peciis  materia  quadratfe, 
Anglice  pieces  of  square  timber  wood  :  and  held  well  on  error  {a).  And  judgment 
affirmed. 

(1)  1  Ld.  Raym.  133,  191,  588,  ante,  619,  post,  827.  1  Com.  Dig.  Action  upon 
the  Case  upon  Trover  (G.  5),  317. 

(a)  After  judgment  by  default.     MSS. 

Paternoster  vers.  Graham. 

What  is  necessary  on  claiming  conusance  (1).     1  L.  Raym.  428,  S.  C. 

The  University  of  Cambridge  claimed  conusance,  and  produced  the  certificate  of 
the  chancellor,  that  the  parties  were  of  the  university.  And  upon  the  rule  to  shew 
cause  it  was  objected,  that  the  claim  ought  to  be  entred  on  a  roll,  and  an  affidavit  to 
verify  the  certificate  should  be  produced  :  and  of  that  opinion  was  the  Court,  and 
discharged  the  rule,  and  then  it  was  too  late  to  make  a  new  claim. 

(1)  Vide  Boot  v.  Ch-aham,  1  Barnard.  B.  R.  49,  65.  Hayes  v.  Long,  2  Wils.  310. 
Woodcocke  v.  Brooke,  Cas.  temp.  Hard.  241.     Leasinghy  v.  Smith,  2  Wils.  406. 

Wyatt  vers.  Winkworth. 

Attachment  against  a  witness  for  not  attending  a  trial.    L.  Raym.  1528.    1  Barn.  B.  R. 
45,  67,  S.  C.     Barnes  33,  S.  C.  and  the  cases  there  cited  (1). 

An  attachment  was  granted  against  Rolfe  Bayley  an  attorney,  for  not  attending 
at  the  assizes  upon  a  subpoena  and  tender  of  his  charges,  vphereby  the  plaintiff  was 
nonsuited. 

Pas.  2  Geo.  2,  attachment  against  one  Wyatt  for  not  attending  Japhet  Crooke's 
trial. 

(1)  Hammond  \.  Stewart,  ante,  510,  and  the  cases  there  cited  Smalt  v.  JFhitmill, 
post,  1054. 

[811]    DoMiNUS  Rex  vers.  Browne. 

Order  of  bastardy.     1  Sess.  Ca.  p.  329,  No.  263,  S.  C.  but  not  this  point. 

Upon  an  order  of  bastardy  it  was  stated,  that  the  husband  had  been  absent  six 
years,  and  that  during  his  absence  the  defendant  had  had  carnal  knowledge  of  the 
wife,  and  therefore  they  adjudge  him  to  be  the  putative  father.  Et  per  Curiam,  that 
order  must  be  quashed,  for  his  lying  with  her  is  not  a  sufficient  reason  to  infer  him 
the  father  of  this  child  :  and  though  the  justices  need  not  shew  the  grounds  they 
go  upon,  yet  if  they  do,  and  it  appears  no  sufficient  ground,  their  order  will  be  bad. 

DoMiNus  Rex  vers.  Gumley  et  Al'. 

Quinden'  Trin.  is  of  a  Sunday.     L.  Raym.  1528.     1  Barn.  B.  R.  74,  S.  C. 

The  distringas  was  returnable  die  Lunaj  prox'  post  quinden'  Trin.  And  it  was 
moved  in  arrest  of  judgment,  that  it  should  have  been  in  quinden'  Trin',  and  the  dies 
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Lutise  prox'  is  a  week  after  the  trial  (1).  But  upon  consideration  and  inquiry  into  the 
practice  both  on  the  Crown  and  plea  side,  it  was  held  to  be  right,  and  that  the  return 
day  is  of  the  Sunday,  though  the  business  is  done  upon  the  next  day;  and  so  is 
Salk.  626.     6  Mod.  250.     1  Show.  60.     So  there  was  judgment  for  the  King. 

(1)  The  facts  and  arguments  as  stated  by  Ld.  Raymond  are  thus  :  The  distringas 
was  returnable  Tuesday  next  after  fifteen  days  of  the  Holy  Trinity,  and  the  day  of 
Nisi  Prius  was  Monday  next  after  fifteen  days  of  the  Holy  Trinity.  Trinity  Sunday 
was  June  the  16th,  the  octave  was  Monday  seii'night  being  the  25th,  the  return  of 
fifteen  days  after  Trinity  was  Monday  fortnight  after  Trinity  Sunday,  viz.  Monday 
July  the  1st,  the  day  of  Nisi  Prius,  therefore  being  the  Monday  next  after  the  fifteen 
days,  &c.  as  that  fell  upon  Monday,  must  have  been  Monday  July  the  8th,  but  the 
distringas  was  returnable  on  Tuesday  next  after  fifteen  days,  &c.  viz.  July  2d,  and 
by  consequence  the  day  in  Bank  was  before  the  day  at  Nisi  Prius,  and  this  trial  had 
July  the  1st  which  was  also  before  it.  33  H.  6,  45.  Dyer  97,  were  cited  to  prove 
that  a  verdict  taken  after  the  day  in  Bank  was  ill.  But  the  Court  were  of  opinion 
that  the  quindena  Trinitatis  was  of  the  Sunday,  all  octaves,  &c.  being  inclusive,  that 
therefore  Monday  next  after  15  days,  was  Monday  July  the  1st,  and  the  trial  right. 
2  Lord  Raymond  1528.     In  IFahlegrave's  case,  12  Mod.  607,  S.  P. 

King  et  Ux'  vers.  Jones. 

Coverture  of  the  defendant  after  the  action  brought  carniot  abate  the  plaintiffs  writ. 
L.  Raym.  1525.     1  Barn.  B.  R.  70,  S.  C.     1  Com.  Dig.  Abatement  (H.  42),  80. 

The  plaintiff  Jones  declared  in  B.  R.  against  Judith  Parnell  upon  several  promises. 
She  by  the  name  of  Judith  King  appears  by  attorney,  and  pleads  non  assumpsit.  And 
after  a  verdict  for  the  plaintiff,  she  and  Edward  King  bring  a  writ  of  error  coram 
vobis,  and  assign  for  error,  that  she  has  appeared  and  pleaded  as  a  feme  sole,  whereas 
at  the  time  of  her  appearance  and  plea  she  was  married  to  the  said  Edward  King. 
The  defendant  in  error  pleads,  that  this  Edward  King  and  one  John  Kitson  became 
bail  for  her  as  for  a  ferae  sole,  and  so  relies  on  it  by  way  of  estoppel,  that  they  shall 
not  be  admitted  to  aver  against  the  record  :  to  this  the  plaintiff  in  error  demurs. 
And  Strange  argued,  that  the  bail  put  in  is  by  the  name  of  King,  so  that  the  bail- 
piece  is  notice  to  the  plaintiff":  and  besides  it  has  been  determined  in  the  case  of 
Needham  v.  Dewaiver,  Mich.  2  C4eo.  1,  B.  R.  that  the  defendant  cannot  be  estopped 
by  the  act  of  the  bail ;  and  so  it  was  also  held  in  B.  R.  Trin.  10  W.  3,  Fielding  v.  Villars. 

[812]  And  as  to  the  coverture,  he  argued  that  it  could  not  be  pleaded  in  abate- 
ment, because  it  was  not  so  at  the  bringing  the  plaintiff's  writ ;  or  if  it  might,  yet 
her  laches  in  not  pleading  it  shall  not  deprive  the  husband  of  the  benefit  of  assigning 
it  for  error:  and  so  it  was  held  Hil.  4  Geo.  1,  B.  R.  Howard  v.  Sedgemore.  And  Trin. 
12  Ann. (a)  Gravener  v.  Stevens,  Bro.  Joinder  en  Action  88.  Error  173,  and  in  1  Roll. 
Abr.  759,  pi.  10,  it  is  assigned  in  the  very  same  words  as  here. 

Sed  per  Curiam,  this  is  to  abate  the  plaintiff's  writ  by  the  act  of  the  defendant, 
which  was  never  allowed  :  we  must  take  it  that  at  the  time  of  bringing  the  action  the 
defendant  was  a  feme  sole,  because  they  pretend  to  carry  it  back  no  farther  than  the 
appearance.  And  plaintiffs  would  be  in  a  fine  condition,  if  after  they  have  arrested 
a  woman  she  shall  be  allowed  to  overthrow  their  proceedings  by  a  subsequent  marriage. 
The  judgment  was  affirmed. 

(a)  10  Mod.  166. 

[813]    Michaelmas  Term,  2  Geokgii  2,  Regis.    In  B.  R. 

Sir  Robert  Raymond,  Knt.,  Lord  Chief  Justice.  Sir  Francis  Page,  Knt.,  James 
Reynolds,  Esq.,  Sir  Edmund  Probyn,  Knt.,  Justices.  Sir  Philip  Yorke,  Knt., 
Attorney  General.     Charles  Talbot,  Esq.,  Solicitor  General. 

Barr  vers.  Satchwell. 

Where  a  scire  feci  is  returned  the  Court  will  not  set  it  aside  for  want  of  notice. 
Vide  2  Term  Rep.  758,  note. 

A  scire  facias  was  returnable  on  the  general  return  day  (which  was  Sunday)  and 

K.  B.  XXII.— 28 
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not  served  till  the  Monday.  On  affidavit  whereof  Serjeant  Whitaker  moved  to  set 
it  aside,  the  sheriff  having  returned  a  scire  feci.  Sed  per  Curiam,  if  that  be  a  false 
return,  the  defendant  will  have  his  action  against  the  sheriff.  But  we  will  not  try 
the  truth  of  the  return  on  a  motion  to  set  aside  the  proceedings.  , 

Pakker  et  Al'  vers.  Godin. 

[Referred  to,  Hollins  v.  Fowler,  1875,  L.  R.  7  H.  L.  769.] 

What  meddling  with  the  effects  of  a  bankrupt  is  a  conversion  (1).     Bull.  L.  N.  P.  47. 

Satur  a  bankrupt  at  the  time  of  his  going  off  left  some  plate  with  his  wife,  who  in 
order  to  raise  money  upon  it  delivered  it  to  her  servant,  who  went  along  with  the 
defendant  to  the  door  of  Mr.  Woodward  the  banker,  and  there  the  defendant  took 
the  plate  into  his  hands  and  went  into  the  shop  and  pawned  it  in  his  own  name,  gave 
his  own  note  to  repay  the  money,  and  immediately  upon  receipt  of  it  went  back  to 
the  bankrupt's  wife,  and  delivered  the  money  to  her.  And  in  trover  for  the  plate  the 
[814]  jury  (considering  the  defendant  acted  only  as  a  friend,  and  that  it  would  be  hard 
to  punish  him)  found  a  verdict  for  the  defendant.  But  upon  application  to  the  Court 
a  new  trial  was  granted,  upon  the  foot  of  its  being  an  actual  conversion  in  the  defen- 
dant, notwithstanding  he  did  not  apply  the  money  to  his  own  use.  And  upon  a 
second  trial  the  plaintiff  obtained  a  verdict  for  the  value  of  the  plate. 

N.B.  A  difficulty  arose  upon  the  motion  for  a  new  trial,  which  was  this.  There 
were  other  things  besides  plate  in  the  declaration,  and  as  to  them  the  verdict  pro  def 
was  right ;  and  yet  a  new  trial  must  be  granted  upon  the  whole.  But  on  consideration 
the  Court  held  that  could  be  no  reason  to  refuse  a  new  trial,  for  if  the  merits  as  to 
those  other  things  were  with  defendant,  it  would  be  found  for  him  as  to  them  (2). 
But  it  was  agreed  on  all  hands,  that  if  one  defendant  be  acquitted,  and  another  found 
guilty,  that  defendant  can  have  no  new  trial  (3).     Strange  pro  quer'. 

(1)  Vide  Wilson  v.  Poulter,  post,  859,  Perkins  v.  Hughes,  1  Wils.  328. 

(2)  Bex  V.  Poole  E.,  1734,  Bull.  L.  N.  P.  326,  S.  P. 

(3)  Collier  v.  Morris,  Mic.  1735,  Bull.  L.  N.  P.  326.  Cap.  Crabb's  case,  23  Geo.  ib. 
S.  P.     Fern's  case,  Hil.  27  &  28  Car.  2,  ib.  contra. 

Bridges  vers.  Williamson. 

[See  Preston  v.  Dania,  1872,  L.  R.  8  Ex.  22.] 

Bringing  money  into  Court.     Hil.  4  Geo.  2,  Mayne  v.  Somner,  the  Court  made  the 
same  rule  to  bring  in  only  the  arrears.     3  Burr.  1374. 

The  condition  of  a  bond  was  to  pay  401.  by  51.  per  annum  ;  and  the  defendant  had 
leave  to  bring  the  arrears  of  the  51.  per  annum  into  Court  on  the  Act  for  Amendment 
of  the  Law(l).     Ante,  515,  contra.     Strange  pro  def. 

(1)  Bonafous  v.  Rybot,  3  Burr.  1370,  ace. 

HopjLAN  vers.  Barber. 

Officer  must  obey  writ  though  fees  unpaid. 

On  a  motion  against  Bambridge  the  warden  of  the  Fleet,  it  was  held  that  if  a 
habeas  corpus  is  brought,  he  must  obey  it,  though  the  party  refuses  to  pay  his  fees  ; 
for  he  has  a  remedy  for  them  (1). 

(1)  Cromjjton  v.  IFard,  ante,  433,  opinion  of  Fortescue  J.  videtur  contra,  sed  vide. 

Moore  vers.  Jones. 

Action  of  covenant  must  be  brought  upon  a  deed(l).  5  Cora.  618.  Per  scriptum 
factum  apud  W.  concessit  does  not  import  a  deed,  neither  does  an  allegation  that 
the  party  covenanted  per  quodam  scriptum.     If  the  instrument  is  set  out  upon 
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error  and  concludes  with,  In  witness  whereof  I  have  hereunto  set  my  hand  and  seal, 
it  will  not  make  good  this  defect  in  the  declaration  (2).  L.  Rayra.  1536,  more  full. 
1  Barn.  B.  R.  62,  85,  S.  C. 

Error  of  a  judgment  in  C.  B.  in  an  action  of  covenant,  wherein  the  plaintiff  declareti, 
that  the  defendant  per  qnodara  scriptum  suum  factum  apud  Westm'  concessit  to  the 
plaintiff  an  annuity  pro  concilio  impendendo,  and  assigns  the  breach  in  non-payment 
for  a  certain  time  (-3).  Upon  oyer,  which  was  set  out  in  h;ec  verba,  and  concluded 
with.  In  witness  whereof  I  have  hereunto  set  ray  hand  and  seal ;  the  defen<lant 
pleaded,  that  during  that  time  the  plaintiff  gave  no  counsel  ;  and  on  demurrer  there 
was  judgment  by  default  for  want  of  a  joinder  (4),  and  in  B.  R.  general  errors  assigned. 

[815]  Robinson  pro  quer'  in  errore  objected,  that  the  plaintiff  had  not  in  his 
declaration  intitled  himself  to  an  action  of  covenant  it  not  being  shewn  that  the 
grant  was  by  deed,  without  which  covenant  will  not  lie.  3  Leon.  192.  Cro.  Car.  180, 
209.  Here  is  no  sigillo  suo  sigillat' ;  and  the  word  factum  here  must  be  taken  to  be 
an  adjective,  to  make  sense  of  the  words  apud  Westm' :  an  assumpsit  indeed  might 
lie  upon  such  a  writing.     Cro.  El.  117,  571.     3  Lev.  234. 

Hussey  contra.  The  oyer  must  be  taken  as  part  of  the  declaration,  and  by  that 
it  appears  there  was  a  sealing  (5).  The  words  convenit  et  concessit  imply  a  deed. 
2  Vent.  106,  150.  Palm.  173.  4  Leon.  173,  175.  2  Roll.  Rep.  228.  1  Lutw  333. 
Godb.  125.  Cro.  Car.  209.  Cro.  Jac.  420.  Cro.  El.  737.  2  Lutw.  1667.  In 
5  Co.  51  b.  it  is  said,  a  pension  cannot  be  without  a  deed  ;  and  why  then  shall  not  it 
be  implied  of  an  annuity  1  Pas.  8  Geo.  Atkinson  v.  Coatsworth,  per  indenturam  convenit 
was  held  good.  The  word  conventio  is  a  technical  word,  and  the  register  is  only 
quod  teneat  conventionem.  The  oyer  may  be  taken  either  as  part  of  the  declaration 
or  plea.  Cro.  Jac.  679.  Carthew  513.  And  the  plea  of  none  impendidit  consilium 
admits  the  deed  so  far  that  in  evidence  it  need  not  be  proved.  Cro.  Jac.  682,  124 
Cro.  Car.  209. 

C.  J.  None  of  the  cases  come  up  to  this,  where  the  word  factum  by  being  joined 
to  apud  Westm'  renders  it  impossible  to  be  taken  as  a  substantive.  Convenit  in  a 
declaration  would  never  do  alone ;  and  though  it  is  alone  in  the  register,  yet  that  is 
only  a  short  description  of  the  nature  of  the  cause,  to  be  explained  more  at  large 
when  the  plaintiff  comes  to  count  upon  it.     I  do  not  see  the  plea  has  made  it  good. 

Page  J.  If  scriptum  does  not  signify  a  deed,  (as  no  body  will  pretend  it  does) 
here  is  nothing  else  to  import  it :  the  oyer  does  not  prove  it  was  actually  sealed,  for 
every  body  knows  the  words  In  witness,  &c.  are  in  the  instrument  before  it  is  so  much 
as  signed  by  the  party.     And  indeed  oyer  of  a  sealing  was  never  heard  of  before. 

Reynolds  J.  I  think  this  declaration  is  not  to  be  maintained.  Anciently  the 
words  sigillatum  et  deliberatum  were  required.  But  now  it  is  held  well  enough  to 
call  it  factum,  indentura,  scriptum  indentatum,  which  imply  the  circumstances  of 
sealing  and  delivery.  A  concessit  solvere  lies  in  Bristol,  and  yet  the  word  concessit 
does  not  imply  a  deed.  Nor  is  there  any  thing  in  the  plea  which  makes  the  declaration 
to  be  better  than  upon  the  face  of  it. 

[816]  Probyn  J.  I  do  not  think  convenit  a  better  word  than  promisit,  for  if  the  cir- 
cumstances of  sealing  and  delivery  were  shewn,  promisit  would  be  well  enough.  The 
word  scriptum  alone  will  not  make  it  to  be  a  deed,  and  there  is  nothing  else  left  to 
imply  it.     Et  per  Curiam,  the  judgment  was  reversed. 

(1)  3  Com.  Dig.  (A.  1),  256. 

(2)  5  Com.  Dig.  Pleader  (2  V.  2),  618. 

(3)  It  was  argued  that  the  breach  for  non-payment  was  ill  assigned,  but  the  Court 
gave  no  opinion  upon' the  point.     See  the  breaches  set  forth.     2  Ld.  Raym.  1535. 

(4)  Another  error  was  assigned  that  the  reason  of  the  judgment  in  C.  B.  was 
because  the  plaintiff  in  error  and  defendant  below,  did  not  join  in  demurrer,  and  yet 
judgment  was  given  against  him  as  upon  default,  which  could  only  be  when  a  day 
was  given  him  ;  but  no  day  was  given  him  here,  and  therefore  the  judgment  should 
rather  have  been  entered  as  upon  a  nil  dicit,  but  upon  this  point  likewise  the  Court 
delivered  no  opinion. 

(5)  See  this  point  argued  at  large,  2  Lord  Raymond,  1540. 
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DoMiNUS  Rex  vers.  Robertum  Hales. 

[Discussed,  Dixrni  v.  Farrer,  1886,  17  Q.  B.  D.  662.] 

Criminal  prosecution  carried  on  at  expence  of  private  prosecutor  not  triable  de  jure 
at  Bar  otherwise  where  there  is  an  authority  from  the  King  to  prosecute.  1  Barn. 
B.  R.  88,  112,  S.  C.     Vide  ante,  644,  post,  826. 

Mr.  Attorney  moved  for  a  trial  at  Bar  on  an  information  filed  by  him  for  forgery. 
But  it  not  being  carried  on  at  the  expence  of  the  Crown,  but  of  a  private  prosecutor, 
the  Court  held  that  he  must  make  out  the  usual  requisites  to  bring  it  to  the  Bar. 
So  the  motion  was  denied.  And  at  another  day  Mr.  Attorney  moved  on  an  authority 
from  the  King  to  prosecute,  and  it  was  granted  as  of  right  to  the  King  in  his  own 
cause.  And  in  Hil.  sequen'  it  was  tried,  and  the  defendant  convicted.  And  in  Trin. 
sequen',  being  called  to  judgment,  he  produced  a  pardon,  which  was  allowed  ;  and 
being  only  for  a  misdemeanor,  he  was  not  put  to  go  to  the  Bar,  or  plead  it  upon  his 
knees. 

Smith  vers.  Ma.son. 

Addition.     L.  Raym.  1541,  S.  C. 

The  defendant  was  sued  by  the  addition  of  gentleman ;  and  pleaded  in  abatement, 
that  he  was  a  merchant  and  not  a  gentleman.  And  on  demurrer  a  respondes  ouster 
was  awarded.  For  the  plaintiff  has  his  election  to  sue  him  either  by  a  name  of  degree 
or  mystery,  and  the  plea  in  abatement  should  give  the  plaintiif  a  better  writ  as  to 
that  particular  sort  of  addition  whereon  he  chuses  to  proceed  (1). 

(1)  Bobinson  v.  Mead,  Com.  Rep.  371.     Contra,  ante,  556,  r.  ace. 

DoMiNUS  Rex  vers.  Upton. 

Indictment  lies  not  barely  for  a  corrupt  agreement.     2  Sess.  Cas.  p.  247,  No.  168. 

1  Barn.  B.  R.  97,  S.  C. 

After  a  verdict  pro  Rege  on  an  indictment  for  usury  ;  Strange  moved  in  arrest  of 
judgment,  that  they  had  only  laid  a  corrupt  agreement,  without  any  loan  or  taking 
excessive  interest  in  pursuance  of  it.     And  the  judgment  was  arrested. 

Garnham  vers.  Bennett. 

Where  master  and  owners  of  a  ship  are  both  liable  for  repairs.     1  Barn.  B.  R.  96. 

On  a  motion  for  a  new  trial,  it  was  held,  that  prima  facie  the  repairer  of  a  ship 
has  his  election  to  sue  the  master  who  employs  him,  or  the  owners :  but  if  he  under- 
takes it  on  a  special  promise  from  either,  the  other  is  discharged  (1). 

(1)  Farmer  v.  Davies,  I  Term  Rep.  108,  S.  P. 

[817]    Ereskine  vers.  Murray. 

3  Ann.  c.  9.     Need  not  aver  the  acceptance  of  a  bill  was  in  writing.     L.  Raym.  1542. 
1  Barn.  B.  R.  87,  S.  C.     Both  reports  fuller  and  containing  other  exceptions. 

In  case  upon  a  bill  of  exchange  against  the  acceptor,  it  was  alleged  generally,  quod 
acceptavit.  And  on  demurrer  to  the  declaration  exception  was  taken,  that  by  3  Ann. 
c.  9,  the  acceptance  must  be  in  writing,  and  therefore  this  ought  to  be  alleged  to  be 
so.  Sed  per  Curiam,  acceptavit  is  enough,  and  if  writing  is  necessary,  it  will  be 
implied  (1).  Besides,  the  writing  required  by  the  statute  is  only  in  order  to  make  the 
drawer  liable  to  damages  and  costs.     The  plaintiff  must  have  judgment. 

(1)  That  it  is  not  necessary  vide  Luniley  v.  Palmer,  post,  1000,  and  the  cases 
there  cited. 
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The  Case  of  Landen  Jones. 

One  committed  for  a  contempt  cannot  have  the  benefit  of  the  rules.     L.  Kaym.  1518. 

He  was  committed  for  a  contempt,  and  moved  to  have  the  benefit  of  the  rules, 
which  was  denied.  And  Trin.  sequen'  Capt.  Hayes,  who  was  in  execution  for  a 
forgery,  and  was  to  lye  a  year  according  to  the  statute,  made  the  same  motion,  and 
had  the  same  answer  (1). 

(1)  Post,  845.     Rex  v.  Kinnersley,  ante,  196.     Fmvles  v.  Ditieley,  post,  1122. 

Palmer  vers.  Ekins. 

Intr.  Trin.  11  Geo.  1,  Rot.  347. 

A  plea  by  lessee  that  the  lessor  made  a  conveyance  in  fee  before  the  lease  with  a 
traverse,  that  he  was  afterwards  seised  in  fee  is  a  special,  nil  habuit  tenementis. 
Where  the  lease  is  by  indenture  the  lessee  is  estopped  from  so  pleading  even  in 
covenant  by  an  assignee  of  the  lessor.  It  is  also  ill  for  the  generality  of  the 
traverse,  as  it  ties  plaintiff  up  to  prove  an  estate  in  fee,  when  any  other  would  do. 
As  a  plea  of  nil  habuit,  &c.  it  may  be  taken  advantage  of  on  general  demurrer, 
1  Barn.  B.  R.  103,  S.  C. 

Covenant  by  the  plaintiff  as  assignee  of  John  Palmer  ;  and  declares,  that  27  March 
1716,  J.  P.  was  seised  in  fee  of  the  demised  premisses,  and  by  indenture  between  him 
and  the  defendant  he  the  same  day  demised  to  the  defendant,  to  hold  from  Lady-Day 
before  for  twelve  years,  at  181.  per  annum,  payable  quarterly  ;  that  defendant 
covenanted  to  pay  the  rent,  and  entered  and  enjoyed  the  house  to  Lady-Day  before 
bringing  the  action :  that  John  Palmer  being  seised  of  the  reversion,  22  &  23 
November,  10  Geo.  by  indentures  of  lease  and  release  between  him  and  the  plaintiff 
sold  the  reversion  to  the  plaintiff  and  his  heirs,  of  which  the  defendant  had  notice, 
and  then  assigns  the  breach  in  non-payment  of  rent.  The  defendant,  protestando 
that  John  Palmer  did  not  demise,  for  plea  says,  that  19  November  1706,  the  said 
John  Palmer  was  seised  in  fee  of  the  demised  premisses,  and  by  lease  and  release  of 
19  &  20  November  1706,  sold  the  same  to  John  Brag  and  his  heirs;  and  traverses, 
that  at  any  time  after  the  date  of  the  last  mentioned  release  John  Palmer  was  seised 
in  fee  as  the  plaintiff  has  alleged.  To  this  [818]  plea  the  plaintiff  demurred  generally, 
and  the  defendant  joined  in  demurrer.  And  after  several  arguments  at  the  Bar,  these 
points  were  resolved  by  the  Court. 

1.  That  the  demise  being  by  indenture,  the  defendant  could  not  plead  nil  habuit 
in  tenementis  :  and  indeed  this  point  was  not  disputed  by  the  counsel  on  either  side, 
but  was  taken  for  granted  throughout  the  argument  of  the  case  (1). 

2.  That  the  defendant's  plea  was  a  special  nil  habuit  in  tenementis,  and  was 
therefore  no  more  to  be  received  than  a  general  one  :  the  plea  is  of  a  seisin  in  fee  in 
Brag  ten  years  before  the  demise  to  the  defendant :  that  fee  being  alleged  must  in 
pleading  be  taken  to  continue,  unless  the  contrary  appears :  nothing  appears  to  the 
contrary  ;  and  consequently  it  is  saying  that  John  Palmer  had  no  estate  in  the 
premisses  at  the  time  of  the  demise,  the  whole  estate  in  law  being  in  another.  Besides, 
there  is  no  room  to  suppose  a  reconveyance  from  Brag,  because  the  defendant  has 
alleged  in  the  traverse,  that  after  John  Palmer  had  once  parted  with  the  estate  out  of 
him,  he  was  never  after  seised. 

3.  That  this  estoppel  needed  not  to  be  replied,  but  might  be  taken  advantage  of 
upon  a  demurrer  ;  and  that  has  been  the  usual  way  of  answering  the  plea  of  nil 
habuit  in  tenementis,  Salk.  277.  And  so  is  the  general  rule  of  pleading  in  Co.  Litt. 
303,  so  it  was  done  in  Cro.  Eliz.  362,  and  in  the  case  of  Skipwith  v.  Green,  Mich. 
11  Geo.  in  B.  R. 

4.  That  though  the  plaintiff  was  an  assignee,  he  might  take  advantage  of  the 
estoppel,  for  it  runs  with  the  land.  Co.  Litt.  152.  4  Co.  53.  Salk.  276.  1  Roll. 
Abr.  868,  L.  2. 

5.  That  this  was  ill  on  a  general  demurrer.     And 

6.  That  if  the  plea  did  not  amount  to  nil  habuit  in  tenementis,  yet  it  would  be  ill 
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on  account  of  the  generality  of  the  traverse,  which  ties  up  the  plaintiff  to  prove  the 
estate  alleged  in  the  declaration,  when  any  other  estate  would  do  ;  even  a  disseisin 
would  in  this  case,  where  it  appears  the  tenant  enjoyed  under  the  lease.  2  Vent.  67. 
And  it  is  no  answer  to  say,  that  the  defendant  has  traversed  in  the  words  of  the 
declaration  ;  for  unless  it  be  materially  alleged,  he  is  not  to  follow  it.  And  so  it  was 
determined  in  this  Court  in  the  case  of  Colbm'ne  v.  Stockdale,  ante,  493.  The  plaintitt' 
had  judgment.     Strange  pro  quer'. 

(1)  Kempe  v.  Goodall,  L.  Raym.  1154.  Salk.  277.  3  Lev.  146.  S.  P.  ante,  611. 
But  this  estoppel  exists  only  during  the  tenant's  occupation.  Hayne  v.  Malthy,  3  Term 
Eep.  441.     Per  om'  just'. 

[819]    OviNGTON,  vers  Neale.    Idem  vers.  Waller. 

A  joint  or  several  note  how  to  be  declared  on.     2  L.  Raym.  1544,  S.  C. 

The  plaintiff  declared  upon  a  promissory  note,  by  which  the  defendant  and  one 
A.  B.  conjunctim  aut  separatim  promised  to  pay.  There  was  a  verdict  and  judgment 
in  C.  B.  for  the  plaintiff.  But  upon  error  the  judgment  was  reversed  for  want  of 
the  plaintiff's  shewing  a  title  to  bring  a  separate  action  against  one  of  the  makers 
of  the  note,  for  by  the  present  declaration  he  only  says  he  has  this  or  some  other  cause 
of  action.     Strange  pro  quer' (1). 

(1)  Butler  V.  Malissy,  ante,  76,  ace.     Rees  v.  Abbot,  contra  Cowp.  832. 

Bowers  vers.  Mann. 

Errors  are  not  verified  by  a  certiorari,  teste  before  the  writ  of  error  (1). 

L.  Raym.  1554. 

On  error  e  C.  B.  the  placita  was  of  Mich.  13  Geo.  and  the  judgment  was  of  the 
same  term  :  the  writ  of  error  was  tested  18  Oct.  primo  Geo.  Secundi,  and  the  assign- 
ment of  errors  was  of  the  Trinity  term  following :  to  verify  the  error  as  to  want  of 
an  original,  the  plaintiff  took  out  a  certiorari,  teste  21  June  1  Geo.  2,  upon  which 
there  was  a  return,  that  there  was  no  original :  and  the  defendant  in  error  upon  that 
pleading  in  nuUo  est  erratum.  Strange  pro  defendente  in  errore  objected,  that  the  error 
was  not  verified,  for  the  late  King  died  11  June,  and  therefore  the  teste  of  the 
certiorari  being  the  21  of  June  primo  of  the  present  King,  and  the  writ  of  error  in 
October  primo,  makes  it  to  be  four  months  before  the  bringing  the  writ  of  error,  and 
a  year  before  assignment  of  errors  ;  the  consequence  of  which  is,  that  it  cannot  be 
taken  as  verifying  the  errors;  nor  indeed  to  be  the  certiorari  which  the  Court 
awarded,  for  they  awarded  one  after  the  error  was  assigned,  and  this  appears  to  be 
another  taken  out  before. 

The  Court  thought  the  objection  good,  and  affirmed  the  judgment;  after  they 
had  refused  a  second  certiorari,  because  it  was  in  order  to  reverse  a  judgment : 
according  to  the  case  of  Merrijield  v.  Berry.     Ante,  765. 

(1)  According  to  the  report  in  L.  Raym.  the  ground  of  affirmance  was,  merely 
that  the  certiorari  bore  teste  prior  to  the  assignment  of  errors,  and  therefore  could 
not  be  a  certiorari  to  verify  the  errors  upon  that  assignment.  Vide  Bellew  v.  Scott, 
ante,  440. 

Lord  Bruce's  Case. 

No  quo  warranto  for  a  forfeiture  by  non  attendance. 

An  information  in  natura  de  quo  warranto  was  moved  for  against  him,  upon  a 
forfeiture  of  a  recorder's  place,  by  not  attending;  there  being  no  clause  in  the  charter 
impowering  the  corporation  to  remove.  Sed  per  Curiam,  if  it  is  an  actual  forfeiture, 
he  is  out,  and  you  may  chuse  another  (1):  if  not,  it  is  but  a  misdemeanour,  and  a 
quo  warranto  will  not  lie.  Besides,  [820]  the  modern  opinion  has  been,  that  a  power 
of  amotion  is  incident  to  the  corporation  (2),  though  Bag's  case  seems  contrary. 
11  Co.  93. 
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(1)  Vide  Reg.  and  the  Bailiffs  of  Ipswich,  2  L.  Raym.  1233.  Salk.  443,  S.  C. 
That  it  is  a  cause  for  which  he  may  bo  amoved,  but  it  must  be  a  general  neglect  and 
not  a  single  omission.  Rex  v.  Corporation  of  JVells,  4  Burr.  1999.  1  Hawk.  P.  C. 
c.  66,  s.  1,  p.  310. 

(2)  Rex  V.  Richardson,  539.     Rex  v.  Mayor,  dc.  Lyme  Regis,  Doug.  159,  S.  P. 


Leglise  vers.  Champante. 

At  Guildhall. 

Where  probable  cause  is  not  sufficient.     19  Geo.  2,  c.  34,  §  16. 

The  plaintiff  brought  an  action  against  the  defendant,  who  was  a  Gustom-House 
officer,  for  seizing  several  hogsheads  of  French  wine,  upon  pretence  of  their  being  lees, 
which  upon  an  information  in  the  Exchequer  had  been  determined  against  the  officer. 
And  now  upon  debate  it  was  held,  that  in  these  cases  the  officer  seizes  at  his  peril,  and 
that  a  probable  cause  is  no  defence  (1). 

It  appeared  on  the  evidence,  that  the  plaintiff  had  a  partner  in  these  wines,  who 
was  no  party  to  the  action.  And  the  Chief  Justice  held,  that  if  it  was  in  an  assumpsit, 
it  might  be  taken  advantage  of  at  the  trial,  for  it  would  not  be  the  same  contract  (2) ; 
but  it  ought  to  be  pleaded  in  abatement  in  the  case  of  a  tort. 

(1)  12  Vin.  173  (P.  1.  6),  contra. 

(2)  But  in  an  action  of  assumpsit  against  one  partner,  the  partnership  must  be 
pleaded  in  abatement,  and  cannot  be  given  in  evidence.     Rice  v.  Shute,  5  Burr.  2611. 


Page  vers.  Page.    In  Canc. 

[Discussed,  Owen  v.  Owen,  1738,  1  Atk.  496  ;  Bishop  of  Cloyne  v.  Young,  1750,  2  Ves. 
Sen.  98  ;  Humphrey  v.  Tayleur,  1752,  Ambl.  138 ;  Knight  v.  'Gould,  1833,  2  My.  &  K. 
301.     Applied,  Barber  v.  Barber,  1838,  3  My.  &  Cr.  699.] 

A.  by  will  directs  that  the  remainder  of  his  real  and  per.sonal  estate  should  be  equally 
divided  amongst  his  six  relations  share  and  share  alike,  and  he  makes  them  his 
executors,  one  of  the  legatees  dies  in  the  life  of  the  testator,  his  share  of  the  personal 
estate  lapses.     2  Will.  Rep.  489.     Mosl.  42,  S.  C. 

A.  devises  to  his  six  relations  C.  D.  E.  F.  G.  H.  all  his  lands,  &c.  and  all  his 
personal  estate,  in  trust,  to  perform  his  will,  and  after  all  these  things  discharged, 
directed  that  the  remainder  should  be  equally  divided  amongst  them,  share  and  share 
alike,  and  made  his  said  six  relations  executors  (1). 

C.  one  of  the  legatees  died,  and  then  A.  the  testator  died.  Qua3re,  whether  the 
share  of  C.  dying  in  the  life  time  of  the  testator  should  go  to  the  surviving  residuary 
legatees,  as  part  of  the  residuum,  or  whether,  in  this  case,  it  should  go  to  the  next  of 
kin  of  the  testator,  as  so  much  of  his  estate  undisposed  of? 

Mr.  Solicitor  General  argued,  that  where  there  is  a  lapsed  legacy,  it  falls  into  the 
residuum  of  the  personal  estate  generally  ;  but  here  a  part  of  the  residuum  itself  is 
the  lapsed  legacy,  and  consequently  undisposed  of,  and  ought  to  go  to  the  next  of  kin 
of  the  testator ;  for  the  executors  are  to  take  nothing  as  executors,  but  as  residuary 
legatees ;  and  C.  dying  in  the  life-time  of  the  testator,  his  share  must  go  according  to 
the  Statute  of  Distributions,  as  undisposed  of.     And  so  it  was  decreed. 

(1)  According  to  the  report  in  P.  Wms.  the  devise  was  "to  each  of  them  a  sixth 
part."  But  the  report  in  Mosley  agrees  with  the  present.  Vide  Man  v.  Man,  post,  905. 
Bagiuell  v.  Dry,  1  P.  Wms.  700.  Owen  v.  Owen,  1  Atk.  494.  Holderness  v.  Reyner, 
cited  ib.  Peat  v.  Chapman,  1  Vez.  542.  Aheroyd  v.  Smithson,  1  Bro.  Chan.  Cas.  503, 
ace.     Hunt  v.  Barkley,  Mosl.  49.     1  Atk.  496,  contra. 
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[821]     Hilary  Term,  2  Georgii  2,  Eegis.    In  B.  R. 

Sir  Robert  Raymond,  Knt,  Lord  Chief  Justice.  Sir  Francis  Page,  Knt.,  James 
Reynolds,  Esq.,  Sir  Edmund  Probyn,  Knt.,  Justices.  Sir  Philip  Yorke,  Knt., 
Attorney  Greneral.     Charles  Talbot,  Esq.,  Solicitor  General. 

Gomez  Serra  vers.  Munez. 

Upon  a  bond  bail  justify  as  to  double  what  is  really  due.     Jews  allowed 
to  cover  when  they  swear. 

Upon  error  in  debt  upon  a  bond,  the  bail  is  to  be  bound  in  double  the  penalty 
recovered  (1),  but  by  the  course  of  the  Court  it  is  sufficient  if  they  justify  in  double 
what  is  really  due.  The  bail  in  this  case,  being  both  Jews,  were  suffered  to  put  on 
their  hats  while  they  took  the  oath. 

The  next  day  the  defendant  in  error  moved  the  Court  of  Chancery  for  a  super- 
sedeas to  the  writ  of  error,  on  an  affidavit  that  he  had  a  release  of  errors,  which  he 
could  have  no  benefit  of  in  the  Exchequer  Chamber,  for  want  of  a  power  in  that  Court 
to  try  the  release.  To  which  it  was  answered  by  the  counsel  for  the  plaintiff  in  error, 
that  it  was  a  vulgar  error  to  imagine  they  could  not  try  it,  the  statute  27  Eliz.  c.  8, 
having  given  them  power  to  examine  all  errors,  and  thereupon  to  reverse  or  affirm  as 
the  law  shall  require  :  and  it  was  the  highest  absurdity  to  imagine  a  Court  to  be 
[822]  so  constituted,  as  to  be  obliged  to  reverse  a  judgment  for  an  error  which  the 
party  (having  given  a  release)  has  no  right  to  assign  :  besides,  the  notion  that  they 
cannot  try  a  release,  proceeds  from  confounding  the  case  of  a  release  of  errors  with 
that  of  assigning  error  in  fact,  and  taking  up  with  a  wrong  reason  why  a  man  cannot 
assign  error  in  fact,  and  concluding  from  thence  that  he  cannot  plead  a  release.  The 
wrong  reason  that  has  been  given  is,  that  they  have  no  power  to  award  a  venire  to 
try  the  error  in  fact ;  but  the  true  reason  is,  that  the  Statute  of  Eliz.  was  only  to  give 
a  new  remedy  where  there  was  none  before :  now  before  the  statute  the  King's  Bench 
did,  and  still  does,  examine  their  own  errors  in  fact  upon  a  writ  of  error  coram  vobis ; 
and  it  never  was  the  intent  of  the  statute  to  take  away  the  jurisdiction  of  the  King's 
Bench,  but  only  to  give  a  new  one  in  the  instances  where  it  was  wanted.  Et  per 
King  Lord  Chancellor  :  I  think  it  is  a  great  absurdity  to  imagine,  that  the  Court 
that  is  to  hold  plea  on  the  writ  of  error  should  not  have  power  to  do  justice  by 
giving  the  party  the  benefit  of  his  release  :  I  think  they  may  try  the  release,  and 
award  a  venire  under  the  seal  of  the  Court  of  Exchequer ;  and  if  they  may,  I  can  see 
no  reason  why  I  should  deprive  the  party  of  the  benefit  of  a  trial  by  a  jury,  by 
inquiring  into  the  validity  of  this  release  upon  a  motion  to  supersede  the  writ. 
I  will  make  no  order  in  the  case.     Strange  pro  quer'  in  errore. 

(1)  In  error  on  a  judgment  in  debt  upon  a  bond  it  was  insisted,  that  the  bail 
ought  to  justify  in  double  the  sum,  judgment  was  given  for;  but  the  Court  held  it 
sufficient  if  they  justified  in  that  sum,  it  being  double  the  debt  really  due.     Moore 


Lynch,  1  Wils.  213. 


Burroughs  mrs.  Willis. 


Barrister  may  lay  the  venue  in  Middlesex  (1).     L.  Eaym.  1556.     1  Barn.  B.  R.  IH. 

Fitzg.  40,  S.  C. 

Upon  a  motion  to  change  the  venue  from  Middlesex,  it  was  insisted,  that  the 
plaintiff  was  a  Master  in  Chancery,  and  a  barrister  at  law,  and  therefore  had  a 
privilege  to  lay  his  action  in  Middlesex ;  and  a  case  was  cited  in  C.  B.  Hil.  9  Geo. 
Hicks  v.  Foot,  where  it  was  so  held,  and  the  case  of  Carter  v.  Dormer  (a)  in  C.  B.  Trin. 
13  Geo.  and  Salk.  668,  and  now  upon  consideration  the  Court  refused  to  change 
the  venue,  but  declared  they  did  it  on  account  of  his  being  a  barrister,  and  not  as 
a  Master  in  Chancery  (2). 
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(1)  The  report  in  Fitzg.  states  the  ground  of  refusal  to  be  that  the  plaintiff  was 
a,  Master  in  Chancery. 

(a)  Co.  Ca.  of  Prac.  33. 

(2)  Spelman  v.  ,  1  Wils.  159,  S.  P.  et  vide  Pope  v.  Redfearne,  4  Burr.  2027, 

and  the  note  by  Sir  James  Burrow. 

BowiNGTON  vers.  Parry. 

Laced  head  cannot  be  brought  into  Court. 

In  trover  for  a  laced  head,  Strange  moved  to  bring  it  into  Court,  but  was 
denied  (1). 

(1)  Olivanf  v.  Perineau,  post,  1191,  S.  P. 

GooDCHiLD  vers.  Chavvorth. 

Capias  ad  satisfaciendum  against  bail,  gist.     1  Barn.  B.  R.  126,  S.  C. 

A  capias  ad  satisfaciendum  was  taken  out  against  bail  on  a  writ  of  error,  and  the 
Court  refused  to  set  it  aside :  though  1  Koll.  Abr.  898.  3  Salk.  286  is,  that  it  will 
not  lie.     Strange  for  the  bail. 

[823]    Ferguson  vers.  Cuthbert. 

No  prohibition  for  strumpet.     Bunb.  260,  S.  C. 

A  prohibition  was  moved  for  to  a  suit  in  the  Spiritual  Court  for  calling  a  woman 
jilt  and  strumpet,  and  saying  he  would  cut  his  wife's  legs  off  if  she  was  such  a 
strumpet.  And  denied,  for  per  Cur'  they  are  a  charge  of  incontinence,  and  the 
signification  of  them  well  known  (1). 

(1)  Cook  V.  Wingfield,  ante,  555,  S.  P.  et  vide  Hodgkim  v.  Corbett,  ante,  545. 

Hunter  vers.  Wiseman. 

Where  a  prior  recovery  in  the  same  Court  is  pleaded,  oyer  must  be  given. 

The  defendant  pleaded  a  recovery  in  B.  R.  and  instead  of  replying  nul  tiel  record, 
the  plaintiff  obtained  a  rule  for  the  plea  to  be  rejected,  unless  oyer  was  given  of  the 
judgment;  according  to  Carthew  453,  517,  it  being  a  record  of  the  same  Court. 
Trin.  3  Geo.  2,  Gwinnel  v.  Thompson  (a)  the  same  rule. 

(a)  1  Barn.  B.  E.  180. 

Fox  vers.  Glass. 

Practice.     Salk.  518. 

The  Court  had  long  refused  to  set  aside  a  judgment  which  was  regular,  on  putting 
the  plaintiff  in  as  good  a  condition.  But  upon  pressing  the  practice  of  C.  B.  I  broke 
through  it  in  this  cause,  and  now  they  do  it  every  day. 

Ford  vers.  Fleming. 

In  Cane,  coram  King  Lord  Chancellor. 

[See  Hambling  v.  Lyster,  1761,  Ambl.  402  ;  Ashhurner  v.  M'Guire,  1786, 

2  Bro.  C.  C.  113.] 

She  gives  by  will  401.  to  her  grandaughter  being  part  of  a  debt  due  and  owing  for 
rent,  she  allowing  the  charges  for  getting  in  the  same,  the  testatrix  afterwards 
recovers  the  debt,  this  is  no  ademption  of  the  legacy. 

The  case  was  this.  Jane  Fleming  made  her  will  in  this  manner  as  to  the  matter 
in  question. 

K.  B.  xxiL— 28* 
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"Item,  I  give  and  bequeath  to  my  graiidaughter  the  sum  of  401.  being  part  of  the 
debt  due  and  owing  from  G.  Maxton  for  rent,  she  allowing  the  charges  in  getting  in 
the  same.  Item,  I  give  the  rest  and  residue  of  what  is  owing  to  me  from  said 
Maxton,  which  is  about  401.  more,  to  my  two  grandsons  to  be  equally  divided  between 
them,  allowing  the  charges  as  aforesaid.  And  then  by  a  codicil  she  orders,  that  her 
executors,  or  whomever  it  should  concern,  should  take  no  more  of  G.  Maxton  than 
what  would  answer  the  charges  of  getting  in  the  said  debt." 

[824]  Before  the  testatrix's  death  she  recovered  the  debt;  and  the  single  question 
was,  whether  this  was  an  ademption  of  the  legacy  or  not. 

Lord  Chancellor,  it  is  not :  this  is  a  devise  of  a  particular  sum  of  money  ;  and  the 
debt  is  only  appointed  as  the  fund,  out  of  which  it  is  to  arise.  Raym.  33.5,  there  is 
a  distinction  taken,  where  a  debt  is  devised,  the  receipt  in  that  case  by  the  testator 
would  be  an  ademption.  But  where  a  sum  is  devised  payable  out  of  a  debt,  the 
receipt  of  that  debt  is  no  ademption  (1). 

(1)  A  distinction  has  been  relied  upon  that  where  the  testator  himself  calls  in  the 
debt  it  shall  be  an  ademption  of  the  legacy,  but  that  it  is  otherwise  where  the  debtor 
has  paid  it  in  uncalled  for,  in  Onn  v.  Smith,  1  Eq.  Ca.  Abr.  302,  pi.  2.  Crockat  v. 
Crockat,  2  P.  Wms.  105.  Bj/der  v.  JFac/er,  340.  Birch  v.  Baker,  Mosl.  373.  Partridge 
V.  Par/ridge,  Ca.  temp.  Talb.  228.  But  this  difference  has  been  held  immaterial  in 
Earl  Thmnond  v.  Earl  Svffolk,  1  P.  Wms.  464.  AsMon  v.  Ashtm,  3  P.  Wms.  386. 
Drinhvaier  v.  Falconer,  2  Vez.  623.  Attorney  General  v.  Perkin,  Amb.  566.  Hambling 
V.  Lister,  ib.  401.  Ashburner  v.  Macguire,  2  Bro.  Cha.  Rep.  108.  Humphreys  v. 
Humphreys,  in  Chan.  24  July  1789.  Coxe's  P.  Wms.  330  n.  1,  where  these  cases  are 
collected. 

DoMiNus  Eex  vers.  Roger'  Johnson. 

Outlawry  for  reason  reversed  on  defendant's  coming  in  within  the  year.  In  a  capital 
case  the  Court  will  not  appoint  a  trial  at  Bar  uidess  the  defendant  is  present. 
1  Barn.  B.  R.  79,  90,  91,  95,  102,  111,  123.     Fost.  C.  L.  46. 

The  defendant  in  April  1727,  was  committed  to  Newgate  for  high  treason  in 
diminishing  the  coin;  and  upon  17  June,  before  he  was  indicted,  he  made  his  escape: 
upon  11  June  1728,  he  was  retaken  at  Newcastle,  having  during  his  absence,  viz. 
3  July  1727,  been  indicted  for  high  treason,  upon  which  process  issued  against  him  in 
order  to  outlaw  him,  and  8  February  after  (which  was  the  February  before  his  being 
retaken)  he  was  declared  outlawed.  He  was  brought  up  to  Newgate,  and  in  the 
beginning  of  Michaelmas  term  last  moved  for  a  habeas  corpus,  by  virtue  of  which  he 
was  brought  to  the  Court,  and  desired  the  benefit  of  a  trial,  according  to  5  &  6  E.  6, 
c.  11,  he  now  surrendering  himself  to  the  Chief  Justice,  and  offering  to  traverse  the 
indictment,  having  been  beyond  sea  at  the  time  of  the  outlawry,  and  being  still 
within  the  year.  The  outlawry  not  being  removed,  the  Court  said  they  could  only 
make  a  minute  of  his  prayer,  and  ordered  a  certiorari  to  remove  the  proceedings 
from  the  Old  Bailey,  and  that  the  defendant  should  be  brought  up  again  upon  the 
return  of  it.  When  the  certiorari  was  returned,  the  Court  made  little  difficulty  of 
allowing  him  the  benefit  of  the  statute,  though  it  was  mentioned,  but  not  much 
insisted  upon,  by  Mr.  Attorney,  that  it  was  not  a  voluntary  render,  but  a  compulsory 
recaption,  and  therefore  not  within  the  Act,  according  to  Sir  Thomas  Armstrong's 
case,  vol.  3,  State  Trials  334.  But  the  Court  seemed  very  unwilling  to  hear  any 
thing  of  that  case ;  saying  it  was  very  hard,  when  the  law  had  given  a  man  a  year  to 
come  in,  that  by  taking  him  up  before  the  year  was  out,  the  benefit  of  that  law 
should  be  taken  from  him,  if  he  could  bring  himself  within  the  description  of  it. 
Whereupon  being  asked  what  he  had  to  say  why  execution  should  not  be  done  upon 
him  ;  he  delivered  in  a  plea  in  Latin,  and  ingrossed  on  parch-[825]-ment  stampt, 
setting  forth  that  he  being  ductus  ad  barram  did  surrender  himself  to  the  Chief 
Justice,  and  offered  to  traverse  the  indictment ;  and  as  to  the  outlawry  he  pleaded, 
that  at  the  time  it  was  pronounced,  and  long  before  and  after,  he  was  resident  beyond 
sea  out  of  the  dominion  of  His  Majesty,  viz.  apud  Flushing  in  Zealand,  under  the 
dominion  of  the  States  General,  whereby  he  was  disabled  to  render  himself ;  and 
avers  the  identity  of  his  person,  and  the  high  treason  for  which  he  was  committed 
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and  indicted  and  outlawed,  and  prays  judgment,  if  upon  that  outlawry  the  Court  will 
proceed  any  farther  against  him.  And  as  to  the  high  treason  he  pleads  not  guilty. 
Upon  putting  in  this  plea  Mr.  Attorney  desired  a  copy  of  it,  and  time  to  consider  it; 
and  the  next  day  the  defendant  being  brought  up  again,  Mr.  Attorney  objected,  that 
he  should  not  have  pleaded  to  the  indictment,  till  his  other  plea  of  being  beyond  sea 
was  determined  ;  and  it  being  taken  notice  of,  that  in  Si)-  Tho.  Armdrnnr/'s  case  it  was 
pleaded  ore  tenus  at  the  Bar,  the  Court  thought  it  would  be  better  that  the  defendant 
should  take  back  the  plea :  and  Mr.  Attorney  consenting,  the  plea  was  delivered 
back,  and  he  ordered  to  be  brought  up  again  on  25  November,  and  notice  to  be 
given  to  the  sheriff,  to  be  prepared  with  a  jury. 

It  was  debated,  whether  he  could  not  at  the  same  time,  if  he  was  found  to  be 
beyond  sea,  be  called  upon  to  plead  to  the  indictment,  and  try  that  issue  also  at  the 
same  time  :  but  upon  consideration,  it  was  found  he  could  not,  because  till  his  being 
beyond  sea  was  found,  he  could  not  plead  ;  and  after  his  plea  there  must  be  fifteen 
days  between  the  teste  and  return  of  the  venire,  it  being  an  indictment  removed  by 
certiorari. 

It  was  debated  likewise,  whether  in  case  it  was  found  for  him  as  to  this  plea,  the 
indictment  could  not  be  sent  back  to  be  tried  at  the  Old  Bailey  :  but  upon  looking 
into  the  Act  6  H.  8,  c.  6,  it  was  found  to  extend  to  felons  and  murderers  only,  and  not 
to  treason. 

Upon  the  25th  of  November  he  was  brought  up  :  and  without  taking  any  notice 
of  the  former  proceedings,  the  outlawry  against  him  was  read,  and  he  was  called  upon 
to  know  what  he  had  to  say,  why  execution  should  not  be  awarded  :  upon  which  he 
pleaded  ore  tenus  his  being  beyond  sea  at  the  time  of  the  outlawry  pronounced ;  and 
the  Attorney  General  iustanter  replied  ore  tenus,  that  he  was  then  within  the  realm, 
and  traversed  that  he  was  beyond  sea  according  to  his  plea,  and  offered  an  issue  upon 
it;  the  defendant  thereupon  said  he  joined  issue,  and  the  jury  came  instantly  to  the 
Bar  and  were  sworn  (1).  And  then  Strange  pro  def  (for  it  was  agreed  he  was  to 
have  counsel  as  to  fact  and  law  both,  in  this  collateral  issue,  though  not  on  the 
indictment  itself,  the  offence  as  to  the  coin  being  excepted  out  of  [826]  the  Statute  of 
King  William  3)  opened  the  issue ;  and  several  witnesses  v^ere  examined,  to  prove 
him  beyond  sea :  and  after  the  King's  Counsel  had  been  heard,  and  examined  their 
witnesses  ;  the  prisoner's  counsel  replied,  and  afterwards  the  evidence  was  summed 
up;  and  the  jury  found  the  issue  for  the  defendant. 

Upon  bringing  in  this  verdict  the  defendant  was  immediately  arraigned,  and 
pleaded  not  guilty.  And  he  was  ordered  to  be  tried  at  the  Bar  the  next  term.  Upon 
the  first  day  of  which  the  Attorney  moved  the  Court  to  appoint  a  day  for  trial ;  but 
the  defendant  not  being  at  the  Bar,  the  Court  would  make  no  rule,  it  being  a  capital 
case.  And  he  was  the  next  day  brought  to  the  Bar,  and  then  the  time  for  trial  was 
fixed ;  and  upon  the  evidence  the  defendant  was  acquitted. 

(1)  Vide  Rex  V.  Davis,  1  Burr.  638.  Matdiffe's  case,  Fost.  Cr.  Law  41.  1  Black. 
Rep.  3. 

Baldwin  vers.  Morgan. 

Equitable  costs  cannot  be  levied  out  of  the  penalty  of  a  recognizance  of  bail. 
1  Barnard.  B.  R.  125,  S.  C.  with  some  difference. 

The  plaintiff'  out  of  the  penalty  of  a  recognizance  of  bail  levied  not  only  the 
money  recovered,  but  some  costs,  not  included  in  the  judgment,  but  such  as  he  had 
really  been  put  to  :  and  upon  motion  it  was  held,  that  though  equitable  costs  may  be 
levied  out  of  the  penalty  of  a  bond,  yet  it  was  too  hard  to  suffer  it  to  be  done  against 
the  bail :  and  so  the  overplus  money  was  ordered  to  be  returned.     Strange  pro  quer'. 

Searle  vers.  Lord  Barrington. 

The  indorsement  of  interest  being  paid  within  twenty  years,  shall  be  given  in 
evidence  though  under  the  hand  of  the  obligee.  L.  Raym.  1370.  8  Mod.  278. 
3  P.  Wms.  297,  note  [D].     3  Bro.  Par.  Ca.  535,  S.  C. 

The  plaintiff'  brought  an  action  on  a  bond  entred  into  to  her  husband  by  one 
Wildman,  under  whom  the  defendant  claimed,  and  the  bond  was  dated  24  June  1697. 
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The  defendant  pleaded  solvit  ad  diem,  and  relied  upon  the  presumption,  it  being  after 
twenty  years  (1) :  to  encounter  which  the  plaintiff  at  the  first  trial  of  the  cause,  which 
was  in  Trin.  10  Geo.  1  offered  to  give  in  evidence  the  indorsement  of  interest  under 
the  hand  of  the  obligee  in  the  year  1707,  which  was  three  years  before  the  death  of 
the  obligor  :  but  Pratt  C.J.  before  whom  it  was,  being  of  opinion  it  ought  not  to  be 
given  in  evidence,  from  the  danger  of  letting  the  obligee  make  indorsements,  which 
might  be  done  at  any  time  ;  the  plaintiff  was  nonsuit,  and  afterwards  moved  the 
Court  against  the  opinion  of  the  Chief  Justice ;  and  upon  debate  the  other  three 
Judges  were  of  opinion,  it  ought  to  have  been  left  to  the  jury  ;  for  they  might  have 
reason  to  believe  it  was  done  with  the  privity  of  the  obligor,  and  the  constant  practice 
is  for  the  obligee  to  indorse  the  payment  of  interest,  and  that  for  the  sake  of  the 
obligor,  who  is  safer  by  [827]  such  an  indorsement,  than  by  taking  a  loose  receipt. 
But  an  objection  arising,  that  after  a  nonsuit  the  plaintiff  was  out  of  Court,  and  could 
not  have  a  new  trial,  no  rule  was  made,  and  she  was  left  to  bring  a  new  action  (2). 

Accordingly  a  new  action  was  brought  and  tried  at  Guildhall  before  Chief  Justice 
Raymond,  who  suffered  the  indorsement  to  be  read,  and  the  jury  found  for  the  plaintiff. 
The  defendant  tendered  a  bill  of  exceptions,  which  was  sealed  :  and  after  judgment 
for  the  plaintiff,  a  writ  of  error  was  brought  in  the  Exchequer  Chamber,  and  the  bill 
of  exceptions  returned  as  parcel  of  the  record.  And  upon  argument  Chief  Justice 
Eyre,  Chief  Baron  Pengelly,  Denton,  Hale  and  Price  were  of  opinion  to  affirm ;  and 
Carter  and  Comyns  to  reverse.     So  the  judgment  of  B.  R.  was  affirmed  this  term  (.3). 

In  February  1730,  this  judgment  was  affirmed  in  Parliament. 

Hil.  13  Geo.  2,  B.  E.  Turner  v.  Crisp,  the  Chief  Justice  refused  to  let  the  indorse- 
ment of  a  receipt  of  part  of  the  bond,  after  the  presumption  had  taken  place,  to  be 
given  in  evidence  ;  saying  it  differed  from  this  case,  where  the  indorsement  appeared 
to  be  made  before  it  could  be  thought  necessary  to  be  made  use  of  to  encounter  the 
presumption  (4). 

(1)  That  the  lapse  of  20  years  without  any  demand  or  payment  upon  a  bond  shall, 
in  itself,  form  a  presumption  that  it  has  been  discharged.  Vide  Mm-eland  v.  Bennef, 
ante,  652.  Flower  v.  Bolingbroke,  ante,  638.  In  the  Winchelsea  causes,  4  Burr.  1963. 
Forbes  v.  Wale,  1  Black.  532.  Oswald  v.  Legh,  1  Term  Rep.  270.  In  which  last  case, 
and  in  Piex  v.  Stephens,  1  Burr.  434,  it  is  said  by  Lord  Mansfield  that  the  time  in 
which  a  bond  shall  be  presumed  satisfied,  is  not  fixed  to  20  years,  it  may  be  in  18 
or  19.  Buller  J.  takes  this  distinction,  that  20  years  shall  in  itself  form  a  presump- 
tion, but  in  less  time  payment  shall  not  be  presumed  without  other  evidence  in 
favour  of  the  presumption.     Oswald  v.  Legh,  1  Term  Rep.  272. 

(2)  But  it  is  now  settled  that  a  new  trial  may  be  granted  where  the  plaintiff  is 
nonsuited  through  a  mistake  of  the  Judges  in  point  of  law.  Sadler  v.  Evans,  4  Burr. 
1986,  in  B.  R.  Temple  v.  Wells,  and  Bagshaw  v.  Wynn,  cited  ib.  Harris  v.  Butterley, 
Cowp.  483.  Mewhurn  v.  Langley,  3  Term  Rep.  2.  Mascall  v.  Hogg,  3  Wils.  146. 
Rackham  v.  Jessup,  ib.  332,  S.  P.  in  C.  B.  See  also  Forbes  v.  Wale,  1  Black.  532,  in 
B.  E.     Love  V.  Day,  Barnes  311.     Hartley  v.  Atkinson,  ib.  317.     Contra  in  C.  B. 

(3)  How  far  entries  in  private  books  are  evidence  to  affect  the  interest  of  third 
persons.     Vide  Wairen  v.  Gh'enrille,  post,  1129. 

(4)  In  Barnes  v.  Ransmn,  1  Barnard.  B.  R.  432,  a  similar  indorsement  seems  to 
have  been  admitted,  though  made  after  the  presumption  had  taken  place.  But  in 
Glyn  V.  The  Bank  of  England,  2  Vez.  43,  Lord  Hardwicke  took  the  same  distinction  as 
was  done  in  the  present  case.  In  a  copy  of  Select  Cases  of  Evid.  152,  (where  this 
case  is  also  reported)  formerly  in  the  possession  of  the  late  Mr.  J.  Wilson,  and  now 
in  that  of  the  editor,  it  is  stated  that  "at  the  sittings  after  Michaelmas  term  at 
Westminster  6  Geo.  3,  Lord  Camden  said,  that  he  was  never  much  pleased  with  the 
determination  of  Searle  v.  Lord  Barrington,  however  he  said  it  was  law." 

Emery  vers.  Barlett. 

[See  Williams  v.  Gibbs,  1836,  5  A.  &  E.  211.] 

In  an  action  upon  an  account  stated,  the  items  need  not  be  laid  to  have  become 
due  infra  jurisdictionem  in  an  Inferior  Court  (1).  L.  Rayni.  1555.  1  Barn.  B.  R. 
128,  S.  C. 
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Upon  error  out  of  the  Court  of  Litchfield  it  was  objected,  that  the  items  of  a 
stated  account  were  not  laid  infra  jiirisdictionom.  But  the  Court  held  it  enough  to 
lay  the  account  to  be  stated  within  the  jurisdiction  ;  and  that  as  a  venue  was  not 
necessary  to  be  laid  as  to  the  items,  there  was  no  occasion  to  aver  them  to  have 
arisen  within  the  jurisdiction.  Cases  cited  were  Davis  v.  Stanyard,  Mich.  3  Ann.  for 
immoderate  riding  and  whipping  a  horse,  and  held  the  whipping  need  not  be  laid 
infra  jurisdictionem.  Lutw.  256,  261.  15  E.  4,  4.  Hob.  88.  1  Saund.  73.  All.  72. 
Sti.  132.     2  Lev.  165.     2  Jon.  47.     Mod.  Ca.  223.     The  judgment  was  affirmed. 

(1)  Vide  Trevor  v.  Wall,  1  Term  Rep.  151. 

White  vers.  Graham. 

Trover  for  a  parcel  of  diamonds  (1). 

Error  of  a  judgment  e  C.  B.  in  trover  for  a  parcel  of  diamonds.  And  Strange 
pro  quer'  in  errore  would  have  distinguished  this  from  the  case  of  BoUomleij  v.  Harrison, 
which  was  trover  for  a  parcel  of  packcloths,  wrappers,  and  cords  ;  be-[828]-cause  that 
was  taken  as  a  bundle  of  several  things  not  easily  to  be  separated,  whereas  each 
diamond  was  distinct:  and  it  ought  to  have  been  brought  for  so  many  diamonds. 
But  the  Court  thought  there  was  no  difference,  and  affirmed  the  judgment.  And 
afterwards  on  error  in  Parliament  it  was  likewise  affirmed  ex  parte,  I  declining  to 
argue  it. 

(1)  Vide  1  Com.  Dig.  Action  upon  the  Case  upon  Trover  (G.  2),  (G.  3),  317. 
1  Ld.  Raym.  191. 

DoMiNUS  Rex  vers.  Malland. 

[See  Clarke  v.  Bradlaugh,  1881-83,  7  Q.  B.  D.  49 ;  8  App.  Cas.  359.] 

Where  there  is  no  appropriation  of  a  statute  penalty,  it  is  a  debt  to  the  Crown,  and 
suable  for  in  a  Court  of  Revenue,  and  not  by  indictment.  Fitz.  47.  2  Sess.  Ca. 
p.  12,  No.  19.     1  Barn.  B.  R.  108,  S.  C. 

Lidictment  on  the  statute  of  the  late  King,  12  Geo.  1,  c.  35,  for  burning  place 
bricks  and  stock  bricks  together.  And  on  demurrer  it  was  objected  by  Mr.  Fazakerley, 
that  in  this  particular  instance,  though  a  penalty  of  20s.  per  thousand  is  given,  yet 
there  is  no  appropriation  of  it,  or  any  method  prescribed  in  which  it  shall  be  recovered, 
though  there  is  as  to  all  the  rest.  And  upon  looking  into  the  Act,  it  appeared  this 
offence  was  omitted  out  of  the  clause,  which  gave  the  Bricklayers  Company  power  to 
sue  for  the  penalties ;  and  therefore  the  Court  held,  that  the  20s.  per  thousand  was 
in  the  nature  of  a  debt  to  the  Crown,  where  the  unappropriated  penalty  would  go, 
and  was  suable  for  in  a  Court  of  Revenue,  and  not  by  indictment.  Though  Strange 
cited  1  Mod.  34.  1  Vent.  63,  and  insisted,  that  the  20s.  ought  to  be  the  measure  of 
the  fine  upon  the  indictment  (1).     Judicium  pro  def. 

(1)  Castle's  case,  Cro.  Jac.  643.  Bex  v.  JFright,  1  Burr.  543.  Rex  v.  Pensax, 
1  Barnard.  B.  R.  127.  2  Sess.  Ca.  224.  Rex  v.  Robinson,  2  Burr.  803.  In  Rex  v. 
Boyal,  ib.  834.  Rex  v.  Harris,  4  Term  Rep.  205.  2  H.  H.  P.  C.  171.  2  Hawk.  P.  C. 
c.  23,  sect.  4,  p.  30L 

Borough  of  Christchurch. 

Who  ought  to  take  the  test.     Fitzg.  47,  S.  C. 

Upon  a  motion  for  an  information  in  nature  of  a  quo  warranto  against  the  common 
freemen  ;  it  was  held,  that  they  need  not  be  qualified  by  taking  the  test,  for  they  do 
not  exercise  any  office  relating  to  the  government  of  the  town,  and  an  information 
was  denied. 

DoMiNUS  Rex  vers.  Woodham. 
Justices  of  peace  cannot  commit  one  in  B.  R.  to  the  county  gaol. 
Upon  a  motion  for  an  information  against  the  defendant,  who  was  a  justice  of 
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peace  ;  it  was  held,  that  a  person  in  execution  in  B.  R.  may  be  there  charged  criminally 
by  a  justice  of  peace's  warrant.  But  that  no  such  justice  can  take  a  prisoner  of  this 
Court  out  of  the  custody  of  the  Court,  and  send  him  to  the  county  gaol. 

[829]    Field  vers.  Curtis. 

Bankrupt  cannot  prove  an  act  of  bankruptcy. 

It  was  held,  that  no  release  could  make  the  bankrupt  a  witness  to  prove  his  own 
act  of  bankruptcy  (1). 

(1)  Ewens  v.  Gold,  H.  8  Geo.  2.  Per  Hardwicke  C.J.  Bull.  L.  N.  P.  40,  S.  P.  Et 
vide  Bateman  v.  Bailey,  5  Term  Eep.  512,  and  that  he  is  not  admissible  to  prove  any 
fact  necessary  to  support  the  commission.  Chapman  v.  Gardner,  in  C.  B.  H.  Black.  279. 
But  the  confession  or  declaration  of  the  bankrupt  made  prior  to  the  taking  out  the 
commission,  that  he  did  a  particular  act  from  such  a  motive  as  either  constitutes  it  an 
act  of  bankruptcy  in  itself,  or  makes  it  evidence  of  one,  may,  if  made  without  collusion, 
be  given  in  evidence  where  such  particular  act  is  proved.  Martin  v.  Eyloe,  ante,  809. 
But  this  evidence  seems  not  allowable  unless  it  is  concomitant  with  such  facts. 
Ambrose  v.  Clendon,  coram  Hardwicke  C.J.  Cas.  temp.  Hard.  287. 

Coleman  vers.  Sayer. 

At  Guildhall  coram  Raymond  C.J. 

Within  what  time  a  bill  must  be  tendered.     1  Barn.  B.  R.  303,  S.  C. 

A  bill  was  drawn  payable  at  six  days  sight,  and  presented  and  accepted  8th  of 
February,  which  made  it  payable  the  14th,  and  the  three  days  of  grace  brought  it  to 
the  17th,  which  was  a  Saturday,  and  the  acceptor  stopt  payment  on  the  Tuesday 
following,  before  which  the  bill  was  not  tendered.  And  upon  this  evidence  it  was 
left  to  the  jury,  who  were  of  opinion,  that  the  drawer  was  discharged  at  the  end  of 
the  three  days  of  grace  (1). 

(1)  Vide  East  India  Company  v.  Chitiy,  post,  1175. 


[830]    Easter  Term,  2  Georgii  2,  Regis.    In  B.  R. 

Sir  Robert  Raymond,  Knt.,  Lord  Chief  Justice.  Sir  Francis  Page,  Knt.,  James 
Reynolds,  Esq.,  Sir  Edmund  Probyn,  Knt.,  Justices.  Sir  Philip  Yorke,  Knt., 
Attorney  General.     Charles  Talbot,  Esq.,  Solicitor  General. 

GoODRiGHT  i-ers.  Hart  et  Ux'. 

No  relief  against  a  tenant's  refusing  to  appear  and  make  defence  in  ejectment. 
1  Barn.  B.  R.  128,  146,  150,  S.  C. 

The  defendant  as  daughter  and  heir  of  the  late  Admiral  Hosier  brought  an  eject- 
ment, and  recovered,  and  was  put  into  possession  :  the  other  side  brought  an  ejectment, 
and  Hart  and  his  wife  obtained  a  rule  to  be  made  defendants  with  the  tenants  in 
possession,  and  entred  their  appearance  :  but  the  tenants  having  been  practised  upon, 
refused  to  appear  or  make  any  defence  ;  upon  which  judgment  was  signed  against  the 
casual  ejector,  after  a  trial  at  Bar  had  been  granteil ;  and  a  writ  of  possession  was 
taken  out,  and  possession  delivered.  Hart  and  his  wife,  the  landlords,  moved  to  set 
it  aside,  insisting  that  the  only  reason  for  making  the  landlord  a  defendant  was  to 
secure  a  trial  in  all  events,  and  to  prevent  the  tenant  from  betraying  the  possession. 
But  the  Court  refused  to  set  aside  the  judgment,  saying  that  the  rule  was  only, 
that  the  landlord  should  be  made  a  defendant  una  cum  the  tenants  in  possession  ; 
and  therefore  if  they  would  not  stand  the  suit,  the  landlord  could  not  be  let  in. 
Qusure  tamen,  for  this  is  giving  tenants  much  too  great  a  power,  [831]  and  makes 
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them  absolute  masters  of  the  estate,  and  to  choose  their  own   landlords  (1).     See 
11  Geo.  2,  c.  19,  §  13. 

The  Court  refusing  to  relieve  the  landlord,  he  went  down  into  the  country,  and 
prevailed  with  the  tenants,  on  giving  them  security  to  attorn  to  him  ;  and  then  the 
plaintiff  in  ejectment  camo  and  complained  to  the  Court,  and  moved  for  a  new  writ 
of  possession.  But  the  Court  refused  to  relieve  hira,  there  having  been  a  regular 
execution  of  the  first  writ;  and  said  the  distinction  was,  that  if  immediately  after 
the  writ  had  been  executed,  the  tenants  had  attorned  ;  there  should  have  been  a  new 
writ.  But  not  where  the  possession  had  continued  as  delivered  for  above  a  month, 
as  it  had  in  this  case. 

(1)  Fairdaim  ex  dem' Fowler  V.  SImmliile,  3  Burr.  1301,  1303.  Where  the  law  of 
this  case  is  doubted  of,  independant  of  the  II  Geo.  2,  c.  19,  and  it  is  said  that  that 
Act  by  which  all  persons  may  defend  without  the  tenant  in  possession,  who  might 
before  have  defended  with  him,  was  drawn  and  introduced  into  Parliament  by 
Sir  John  Strange,  ib.  1292. 

DoMiNus  Rex  vers.  Inhabitantes  de  Norton  in  Com'  Salop'. 
Appeal  must  be  to  the  next  sessions  after  removal,  not  date  of  the  order. 

Mr.  Abney  excepted  to  an  order  of  sessions  for  discharging  an  order  of  removal, 
because  the  justices'  order  was  dated  the  21st  of  June,  and  the  sessions'  order  was 
not  till  Michaelmas  Sessions  following,  so  that  Midsummer  Sessions  intervened. 

To  this  it  was  answered,  that  by  the  express  words  of  the  statute  the  appeal  is  to 
be  the  next  sessions  after  the  parties  find  themselves  aggrieved,  which  is  not  till  the 
removal :  and  for  ought  appears,  Michaelmas  Sessions  might  be  the  next  sessions 
after  the  grievance.  And  so  it  was  held  in  the  case  of  The  Parishes  of  (a)  Milhrook 
and  St.  John's  in  Southampton,  Mich.  1  Geo.  1,  in  B.  R.  To  which  the  Court  agreed, 
and  the  sessions'  order  was  affirmed. 

(a)  Cases  of  Sett,  and  Rem.  pi.  88,  p.  66. 

Between  the  Parishes  of  St.  Michael  Coslany  in  Norwich  and 
St.  Matthew's  in  Ip.swich. 

If  a  son  grown  up  does  not  remove  with  his  father,  he  gains  no  settlement  in  the  last 
place  his  father  lived  in.  1  Barn.  B.  R.  108,  1.57.  Andr.  380.  2  Sess.  Ca.  p.  1-54, 
No.  129.     2  Bott  by  Const,  44,  pi.  71,  S.  C.  more  full. 

Upon  an  order  of  sessions  the  case  was  specially  stated,  on  a  removal  of  Edmund 
Williams  and  Amy  his  wife,  and  Edmund,  Solomon  and  Amy,  their  children,  from 
St.  Michael's  to  St.  Matthew's  :  that  Edmund  Williams  the  Elder,  the  father  of  Edmund 
Williams  removed,  was  settled  at  Shipton  Mallet,  and  afterwards  removed  to  Bruton, 
where  he  continued  twenty  years,  and  had  Edmund  the  son  born  there,  whom  he 
bred  up  in  his  own  trade  till  nineteen  years  old,  when  he  left  his  father  and  came  to 
Norwich,  and  married,  and  had  the  three  children.  That  since  the  birth  of  the 
children  old  Edmund  the  grandfather  gained  a  settlement  in  Ipswich,  to  which  the 
two  justices  removed  the  family.  But  the  sessions  being  of  opinion,  their  settlement 
was  not  at  Ipswich,  discharged  the  order. 

[832]  Et  per  Cur',  the  order  of  sessions  is  right.  For  there  is  no  colour  to  say  the 
son  and  his  family  were  settled  at  Ipswich,  where  they  never  were  ;  and  this  is  exactly 
the  same  case  as  that  of  Eastivoodhay  and  Wedwoodhay.     Ante,  438  (1). 

But  then  an  exception  was  taken  to  the  order  of  sessions,  that  it  is  said  to  be  made 
at  a  sessions  held  by  adjournment  such  a  day  ;  and  does  not  shew  that  the  sessions 
commenced  within  the  time  prescribed  by  the  Act :  it  should  have  been  ad  sessionem 
inchoatam  such  a  day,  and  held  by  adjournment  after.  And  for  this  fault  the  order 
of  sessions  was  quashed.     Strange  pro  Ipswich  (2). 

(1)  Bugden  v.  Ampthill,  Burr.  S.  C.  270,  S.  P.     See  also  upon  this  subject  Rex  v. 
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Walpole  Si.  Peters,  Burr.  S.  C.  638.     Rex  v.  Offchurch,  3  Term  Rep.  114.     Rex  v.  mtton 
cum  Twamhrooke,  ib.  355.     Rex  v.  Collingbourn  Ducts,  4  Term  Rep.  199. 
(2)  Rex  V.  Harrowby,  Burr.  S.  C.  102.     Rex  v.  Heptmstall,  ib.  88,  S.  P. 


The  Case  of  Schriven  and  Turner. 

Mandamus  for  yeoman  of  the  wood-wharf.     1  Term  Rep.  404.     3  Term  Rep.  652. 

A  mandamus  was  granted  to  the  Court  of  Aldermen  in  London,  to  restore  them 
to  the  office  of  yeoman  of  the  wood-wharf,  on  an  affidavit  of  its  being  an  ancient 
office  and  a  freehold. 

Bowles  vers.  Bridges  and  Markwick. 
What  is  a  sufficient  tender  (1). 

Covenant  on  a  deed  dated  31  August  1720,  whereby  in  consideration  of  4201.  paid 
by  the  plaintiff  to  the  defendants,  they  covenanted,  that  they  or  one  of  them,  on  three 
days  notice  in  writing,  to  be  left  at  the  house  of  the  defendant  Bridges  any  time 
in  a  year,  would  accept,  or  cause  to  be  accepted,  20001.  South-Sea  stock,  and  all 
additions,  and  dividends,  and  pay  for  the  same  on  transfer  thereof  12,0001.  with  a 
proviso,  that  if  the  plaintiff  should  subscribe  in  the  20  per  cent,  subscription  proposed 
to  be  taken  in,  and  pay  what  is  requisite  to  the  expiration  of  the  contract ;  the 
defendants  should  pay  the  same  over  and  above  the  12,0001.  but  if  the  plaintiff 
did  not  tender  the  stock  and  dividends,  then  the  agreement  was  to  be  void,  and  the 
defendants  were  to  retain  the  4201.  Then  the  plaintiff  avers,  that  the  company 
did  not  take  in  any  stock  subscription  ;  and  although  on  16  August  1721,  he  gave  notice 
in  writing  at  the  house  of  Bridges,  that  on  the  19th  of  August  he  would  transfer 
the  stock  and  dividends,  ac  licet  he  was  ready  at  the  South-Sea-House  where  the  books 
were  kept,  and  offered  to  transfer  according  to  notice ;  yet  the  defendants,  or  either 
of  them,  did  not  accept  the  stock,  or  pay  the  12,0001.  but  refused,  and  still  do  refuse 
so  to  do.  Dem'  inde,  et  pro  causa,  that  it  does  not  appear  what  dividends  or  profits 
were  made  and  tendered. 

[833]  And  Reeve  pro  defendente  argued,  that  the  declaration  was  ill  on  that 
account,  for  he  ought  to  have  shewn  what  they  were,  that  the  Court  might  see  he 
made  a  tender  of  all.  2.  The  usual  hours  of  transferring  stock  are  not  shewn,  so  it 
does  not  appear  he  was  there  the  last  instant  of  time,  as  he  ought  to  be  according 
to  the  case  of  Lancashire  v.  Killiiigworlh,  Salk.  623. 

Bootle  contra.  The  dividends  and  profits  are  known  and  certain,  and  the  defendants 
had  the  same  opportunity  to  know  what  they  were  as  the  plaintiff  had.  2  Cro.  171. 
As  to  the  second  exception,  he  agreed  that  if  it  rested  only  on  a  tender,  the  declara- 
tion would  be  ill ;  but  here  he  said  there  was  an  actual  refusal,  and  that  is  enough, 
be  it  at  any  time  of  the  day  :  and  a  great  difference  there  was  between  a  tender  and 
refusal,  and  a  tender  and  non-acceptance.  1  Inst.  206  b.  5  Co.  114(2).  Sed  per 
Curiam,  the  refusal  is  not  laid  as  an  act  done  by  the  defendants,  but  only  as  a 
conclusion  the  plaintiff  draws  from  the  premisses  :  it  is  not  said  to  be  adtunc  et  ibidem, 
so  that  for  any  thing  appears  it  might  be  at  another  time  and  place  :  and  the  plaintiff 
must  precisely  intitle  himself  to  the  action.  And  as  to  the  first  objection,  the 
declaration  is  certainly  informal,  and  it  is  shewn  for  cause  of  demurrer.  The  plaintiflf 
discontinued  on  payment  of  costs. 

(1)  See  Thcn-nton  v.  Moulton,  ante,  533.     Blackwell  v.  Nash,  ante,  535. 

(2)  Vide  Jones  v.  Barkley,  Doug.  694.  The  cases  cited  in  Blackwell  v.  Nash,  ante, 
535.  But  where  one  party  is  not  prevented  by  the  other  from  making  a  compleat 
tender,  he  must  shew  one.  \\A&  Austyn  v.  Jervoise,  Hob.  69,  77.  Anon.  2  Roll.  Rep. 
238.     Lancashire  v.  Killingworth,  1  Ld.  Raym.  687. 
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Jones  vers.  Mason. 

At  Nisi  Prius  in  Middlesex,  coram  Kaymond,  Chief  Justice. 

If  the  witness  to  a  deed  becomes  infamous,  he  is  to  be  considered  as  dead. 
1  Barn.  B.  11.  104,  116. 

John  Ward  of  Hackney  (who  had  been  convicted  for  forgery)  was  a  subscribing 
witness  to  a  bond ;  and  on  producing  the  record  of  his  conviction,  the  plaintiff  was 
allowed  to  prove  his  hand  as  if  dead  (1). 

(1)  Godfrey  v.  Nvrris,  ante,  34.     Swire  v.  Bell,  5  Term  Eep.  371. 

Evans  vers.  Thomas. 

New  roll  ordered  to  be  filed  the  former  being  lost.     1  Barn.  B.  R.  160,  164,  S.  C. 

The  roll  of  the  judgment  was  carried  in,  in  Trinity  1720,  and  docquetted  ;  but 
before  filed  was  mislaid  and  lost.  And  Strange  moved  for  leave  to  file  a  new  roll,  the 
defendant  being  dead,  and  the  executrix  consenting  :  and  cited  King  qui  tarn  v.  Bolton, 
ante,  117,  and  Needham  v.  Orano(a).  And  after  a  rule  to  shew  cause,  it  was  ordered 
accordingly,  for  there  being  a  docquet,  it  could  be  no  deceit  upon  purchasers  (1). 

(a)  Ante,  141. 

(1)  Post,  1077,  1264.     2  Kely.  106. 

[834]     DoMiNUS  Rex  vers.  Wynd  et  Al'. 

Vi  et  armis  is  implied  in  a  riot.  2  Sess.  Ca.  p.  13,  No.  20.  Barnard.  B.  R.  158,  162 
Fitz.  63,  S.  C.  all  more  full.  Vide  1  Hawk.  P.  0.  ch.  64,  s.  44,  p.  287.  2  Hawk. 
P.  C.  c.  25,  s.  91,  344. 

Indictment  for  a  riot,  and  riotously  taking  away  two  water-engines;  after  verdict 
pro  Rege  it  was  moved  in  arrest  of  judgment,  that  there  was  no  vi  et  armis.  2  Keb. 
133.  1  Vent.  265.  Sed  per  Curiam,  the  riotose  ceperunt,  fregerunt  et  prostraverunt. 
implies  a  force,  and  the  indictment  is  well  enough.  Vide  37  Hen.  8,  c.  8.  Cro.  Car. 
345,  472.     2  Lev.  22.     Sti.  12,  judicium  pro  Rege. 

GooDTiTLE  vers.  Walton. 

Ejectment  lies  not  for  a  tenement.     1  Barn.  B.  R.  155,  164,  S.  C. 

After  verdict  pro  quer'  in  ejectment,  the  judgment  was  arrested,  because  it  was 
for  a  messuage,  a  garden  and  a  tenement,  and  entire  damages  ;  whereas  an  ejectment 
de  uno  tenemento  will  not  lie(l).     Strange  pro  quer'. 

(I)  Wood  \.  Payne,  Cro.  YAiz.  19,%.  3  Leon.  228,  S.  C.  ^noM.  Pop.  197.  Rochester 
V.  Rickhouse,  ib.  203.  Cro.  Jac.  124,  455.  Cro.  Car.  471,  553.  Yelv.  118.  Noy,  186. 
Vide  also  Hexham  v.  Goniers,  3  Mod.  238.  Birhury  v.  Yeomans,  1  Sid.  295.  2  Keb.  82. 
Gopleston  v.  Piper,  1  Ld.  Raym.  191.  Makepeace  \.  Hopwood,  Barnes  173.  Goodright 
V.  Flood,  3  Wils.  28,  S.  P.  Sed  vide  Cottingham  v.  King,  1  Burr.  621.  Connor  v.  West, 
5  Burr.  2673.  Massey  v.  Bice,  Cowp.  350,  in  which  the  Court  inclined  against,  and 
Doe  ex  dem.  Stewart  v.  Denton,  1  Term  Rep.  11,  in  which  they  over-ruled  the  objection. 

DoMiNus  Rex  vers.  Woolston. 

To  write  against  Christianity  in  general  is  punishable  in  the  Temporal  Courts  at 
common  law(l).     Fitzg.  64,  S.  C.  more  full.     Ante,  789. 

He  was  convicted  on  four  informations  for  his  blasphemous  discourses  on  the 
miracles  of  our  Saviour.  And  attempting  to  move  in  arrest  of  judgment,  the  Court 
declared  they  would  not  suffer  it  to  be  debated,  whether  to  write  against  Christianity 
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in  general  was  not  an  offence  punishable  in  the  Temporal  Courts  at  common  law : 
it  having  been  settled  so  to  be  in  Taylor's  case  in  1  Vent.  293.  3  Keb.  GOT,  621,  and 
in  the  case  of  The  King  v.  Hall,  ante,  416.  They  desired  it  might  be  taken  notice 
of,  that  they  laid  their  stress  upon  the  word  general,  and  did  not  intend  to  include 
disputes  between  learned  men  upon  particular  controverted  points.  The  next  term 
he  was  brought  up,  and  fined  251.  for  each  of  his  four  discourses,  to  suffer  a  year's 
imprisonment,  and  to  enter  into  a  recognizance  for  his  good  behaviour  during  his 
life,  himself  in  30001.  and  20001.  by  others. 

(1)  Rex  V.  Jnnei,  H.  2  Geo.  3.     3  Burn's  Ecc.  Law  203,  S.  P. 


Rejindoz  vers.  Eandolph. 

Of  costs  on  quashing  writs  of  error. 

The  writ  of  error  being  returnable  before  judgment  given,  was  quashed,  and  the 
plaintiff  in  error  paid  costs  ;  it  appearing  to  be  his  fault  in  using  the  writ  after 
he  knew  it  was  spun  out  by  his  own  motion  in  arrest  of  judgment.  The  Court 
said  they  would  have  made  the  defendant  in  error  pay  the  costs,  if  it  had  appeared 
that  he  entered  continuances  on  purpose  to  defeat  the  writ  of  error  (1). 

(1)  Vide  Gould  v.  CouHhurst,  ante,  139.  Vice  v.  Burton,  post,  891.  Wilson  v. 
Ingoldsby,  2  Ld.  Raym.  1179.  Canning  v.  Wright,  ib.  1531.  But  in  almost  all  cases 
the  writ  is  sued  out  before  judgment  signed,  because  otherwise  execution  would 
issue  instantly.     Per  Buller  J.  Jaques  v.  Nixon,  I  Term  Rep.  280. 


[835]    Trinity  Term,  3  Georgii  2,  Regis.     In  B.  R. 

Sir  Robert  Raymond,  Knt.,  Lord  Chief  Justice.  Sir  Francis  Page,  Knt.,  James 
Reynolds,  Esq.,  Sir  Edmund  Probyn,  Knt.,  Justices.  Sir  Philip  Yorke,  Knt., 
Attorney  General.     Charles  Talbot,  Esq.,  Solicitor  General. 

DoMiNUS  Rex  vers.  Lewis. 

Mandamus  to  take  security  on  articles.     2  Sess.  Ca.  p.  69,  No.  72. 
1  Barn.  B.  E.  166.     Fitz.  85,  S.  C. 

Strange  moved  for  a  mandamus  to  three  justices  of  peace  in  Brecon,  to  take 
security  on  articles  of  the  peace  exhibited  against  the  defendant  in  B.  R.  and  produced 
an  affidavit  of  his  being  seventy  years  of  age,  and  unable  to  travel ;  and  cited  Seymour's 
case,  Mich.  6  Ann.  and  it  was  granted  in  this  case. 

N.B.  Trin'  sequen',  on  affidavit  of  having  kept  the  peace,  and  being  unable  to 
come  up,  the  recognisance  was  discharged. 

WoRRAL  vers.  Bent  et  Al'. 

Where  there  are  two  demises  of  different  lands,  judgment  to  recover  his  term,  in  the 
singular  number,  is  sufficient.     Fitzg.  83,  S.  C. 

After  verdict  in  ejectment  on  two  demises,  where  the  second  was  laid  to  be  of 
other  lands,  it  was  objected  on  error,  that  the  judgment  is  only  to  recover  terminum 
suum  in  the  singular  number,  so  uncertain  which.  Sed  per  Curiam,  it  is  de  et  in 
tenemcntis  prajd',  which  reddendo  singula  singulis  is  well  enough,  for  there  is  but  one 
term  in  each  part  of  the  pre[836]-misses (1).  Judgment  affirmed.  Strange  pro 
defendente  in  errore. 

(1)  Fisher  v.  Hughes,  post,  908.     Mmris  v.  Barry,  post,  1180. 
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RocHTSCHiLT  vers.  Leibman. 

The  Statute  of  Limitations  will  not  run  against  action  on  bill  of  exchange  where 

plaintiff  is  beyond  sea(l). 

The  plaintiff  brought  an  action  upon  a  bill  of  exchange,  to  which  the  defendant 
pleaded  the  Statute  of  Limitations,  and  the  plaintiff  replied  himself  beyond  sea,  to 
which  the  defendant  demurred.  And  Reeve  objected,  that  no  actions  on  the  case  are 
within  the  proviso,  but  actions  on  the  case  for  words :  and  cited  Cro.  Car.  245. 
Show.  98. 

Parker  contra,  where  the  words  of  a  statute  are  general,  they  are  to  be  under- 
stood in  that  sense.  10  Co.  101.  It  is  impossible  to  think  so  trifling  an  action  as  for 
words  should  be  saved,  and  not  those  which  are  founded  on  a  contract ;  besides,  it  has 
been  determined  that  the  proviso  extends  to  this  case.  2  Saund.  120.  2  Mod.  71. 
Lutw.  244.     Et  per  Curiam,  judgment  for  the  plaintiff. 

(1)  Vide  Sirithorsi  v.  Greemc,  3  Wils.  145.  But  in  an  action  upon  a  bill  of 
exchange  by  the  payees,  where  one  plaintiff  had  been  abroad,  and  the  other  in 
England,  it  v^as  held  that  the  action  must  be  brought  within  six  years  after  the  cause 
of  action  arose.     Perry  v.  Jackson,  4  Term  Rep.  516. 

DoMiNUS  Rex  vers.  Boyles. 

Quo  warranto  lies  for  setting  up  a  new  office.     L.  Raym.  1559.     Fitz.  82,  S.  C. 

Information  in  natura  de  quo  warranto  against  the  defendant  to  shew  by  what 
authority  he  claimed  to  be  bailiff  of  the  ville  of  Southwold  in  the  county  of  Suffolk. 
And  on  demurrer  it  was  objected  by  Hussey,  that  it  doth  not  appear  Southwold  is 
any  corporation,  either  by  charter  or  prescription,  so  as  to  make  this  a  usurpation 
upon  the  Crown  ;  it  may  be  only  a  private  office,  as  bailiff  of  a  manor,  for  a  ville  is 
not  a  borough,  and  ballivus  is  but  a  servant.  2  Cro.  177.  Sed  per  Curiam,  it  is  said 
to  be  an  ancient  town,  and  that  this  is  a  publick  office,  an  office  of  great  trust  and 
pre-eminence  within  the  town,  tangens  regimen  et  gubernationem  villas  predict',  et 
admiin'strationem  publicse  justitiaj  infra  eandem  villam,  all  which  is  confessed  by  the 
demurrer.  And  certainly  the  setting  up  such  an  office  is  a  usurpation.  Suppose 
a  man  should  set  up  to  preside  at  Islington  as  a  publick  officer,  and  have  insignia 
carried  before  him,  is  he  not  to  be  punished  for  this,  and  have  you  any  other  way  to 
come  at  him  but  by  such  an  information  1  It  is  never  laid  otherwise  than  that  it 
is  a  publick  office  relating  to  the  administration  of  publick  justice  (1).  Judicium  pro 
Rege. 

(1)  Rex  V.  Nicholson,  ante,  299,  and  vide  Rex  v.  Sir  Thomas  Reymll,  post,  1161,  and 
the  note,  and  Rex  v.  William  Wallis,  5  Term  Rep.  375. 


[837]    Hetherington  Un',  &c.  vers.  Lowth. 
Plea,  refused  to  be  set  aside.     1  Barn.  B.  R.  182,  228,  S.  C. 

The  defendant  pleaded  the  privilege  of  C.  B.  and  the  plaintiff  moved  to  set 
it  aside,  he  suing  as  an  attorney  of  B.  R.  upon  the  foot  of  privilege  takitig  away 
privilege  (1).  But  the  Court  said,  that  was  a  point  of  law  which  they  would  not 
determine  on  a  motion,  but  put  the  plaintiff  to  demur  to  it.     Strange  pro  quer'. 

N.B.  This  was  moved  again  next  term  by  Reeve,  and  we  produced  the  declaration, 
by  which  it  appeared  the  plaintiff  sued  by  original,  which  was  held  a  waiver  of  his 
privilege. 

(1)  Launder  v.  Cockayne,  Barnes  44.  Held  in  C.  B.  that  it  shall.  Danser  v. 
Berryman,  2  Black.  1325.  Guy  v.  Reynell,  2  Brownl.  266.  In  C.  B.  S.  P.  Lunn  v. 
Ascough,  Barnes  43,  contra. 
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RuTTER  vers.  Redstone. 

B.  R.  does  not  send  the  record  to  Exchequer  Chamber. 

After  error  in  the  Exchequer  Chamber  the  transcript  was  brought  back  and 
amended  in  B.  R.  by  the  original  record.  And  it  was  held  necessary  to  make  the 
amendment  here(l),  as  this  differs  from  the  ease  of  a  writ  of  error  from  C.  B.  because 
the  Common  Pleas  sends  up  the  very  record,  and  the  King's  Bench  sends  only  a 
transcript. 

(1)  See  Tully  v.  Sparkes,  post,  869,  ace. 

HiGGS  vers.  Evans. 

Will  not  quash  error  though  appears  29  years  after  judgment. 

Mr.  Ketelbey  moved  to  quash  the  writ  of  error,  because  it  appeared  there  was 
twenty-nine  years  between  the  judgment  and  the  bringing  the  writ,  whereas  the  party 
is  restrained  to  twenty  years.  Per  Curiam,  so  he  is,  but  this  will  be  to  deprive  him 
of  the  benefit  of  replying  the  exceptions  in  the  statute.  Nil  cap.  per  motionem, 
Strange  pro  quer'  in  errore. 

DoMiNUS  Rex  vers.  Archiep'  Ardjiagh  et  Nathaniel'  Whaley,  Clericura. 

Intr.  Trin.  13  Geo.  1,  Rot.  143. 

In  quare  impedit  by  the  King  for  the  next  turn  of  a  living  void  by  promotion,  defen- 
dant pleads  that  the  Crown  presented  D.  who  is  since  dead,  and  that  he  himself  is 
now  presented,  &c.  parson  imparsonee,  with  a  traverse  that  the  church  is  still  vacant 
by  the  promotion  ;  this  is  a  confession  and  avoidance,  and  the  traverse  being 
therefore  bad,  it  may  be  passed  over,  and  issue  taken  upon  the  avoidance.  Where 
the  declaration  having  set  forth  that  B.  the  late  archbishop  was  seised  as  of  fee 
in  right  of  his  archbishoprick  of  the  advowson  of  A.  &c.  and  the  archbishop  by  his 
plea  admits  this  season  and  the  vacancy  by  promotion  as  alleged,  but  pleads  further 
that  the  Crown  by  patent  granted  to  D.  the  deanery  of  A.  with  all  its  rights, 
members,  &c.  by  virtue  whereof  he  was  possessed  of  the  church  of  A.  as  a  member 
of  the  deanery,  &c.  this  is  ill,  as  it  neither  shews  a  presentation,  or  that  the  church 
is  a  member  of  the  deanery. 

Error  of  a  judgment  in  B.  R.  in  Hibernia  on  a  quare  impedit  brought  by  the 
Crown  against  the  Archbishop  of  Ardmagh  and  Nathaniel  Whaley,  clerk. 

The  declaration  sets  forth,  that  Micbael  Boyle,  late  Archbishop  of  Ardmagh  was 
seised  as  of  fee,  in  right  of  his  archbishoprick,  of  the  advowson  of  the  church  of 
Ardmagh,  and  being  so  seised  collated  Bartholomew  Vigors,  who  was  admitted,  and 
afterwards  made  Bishop  of  Leghlin  and  Femes  by  King  William  and  Queen  Mary, 
whereby  it  belonged  to  the  Crown  to  present  upon  such  promotion  ;  that  during  the 
vacancy  Queen  Mary,  and  then  King  William,  and  then  Queen  Anne,  died,  and  so  it 
belonged  to  King  George  the  First  to  present,  but  the  Archbishop  and  Whaley 
obstruct. 

The  archbishop  prays  oyer  of  the  writ,  and  then  pleads,  that  true  it  is  that  Michael 
Boyle  was  seised  in  right  of  his  archbishoprick,  and  that  the  church  became  vacant  by 
the  promotion  of  Vigors,  uiide  it  belonged  to  the  Crown  to  present  for  that  turn  :  but 
then  he  says,  that  King  William  and  Queen  Mary  by  letters  patent  23  February,  3d 
of  their  reign,  granted  to  Peter  Drelincourt  the  deanery  of  Ardmagh,  with  all  its 
rights,  members  and  appurtenances,  by  virtue  whereof  he  was  possessed  of  the  church 
of  Ardmagh  as  a  member  of  the  deanery,  and  enjoyed  the  same  to  his  death  :  that 
Michael  Boyle  died,  and  Narcissus  Marsh  succeeded  him,  and  became  seised  of  the 
advowson,  and  upon  his  death  it  came  to  Thomas  Lindsey,  in  whose  time  Vigors  the 
pro-[838]-motee  died  :  that  Drelincourt  is  since  dead  ;  by  which  the  right  of  presenting 
was  in  Lindesay,  who  5  May  1722,  presented  the  other  defendant  Whaley,  who  is 
now  incumbent. 
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The  defendant  Whaley  likewise  prays  oyer  of  the  writ ;  and  then  pleads,  that 
he  is  parson  imparsonee  of  the  collation  of  the  late  archbishop  :  that  the  church  did 
become  vacant  by  the  promotion  of  Vigors,  and  that  the  Crown  presented  Drelincourt, 
who  was  admitted,  instituted,  and  inducted  :  then  he  deduces  the  title  from  Boyle 
to  Lindesay,  as  in  the  archbishop's  plea,  with  the  death  of  Vigors  ;  and  says,  that 
Drelincourt  died  8  March  1721,  and  Lindesay  5  May  following  presented  him,  upon 
which  he  was  put  into  possession  of  the  living  before  bringing  the  King's  writ;  and 
concludes  with  a  traverse,  that  the  church  is  still  vacant  by  the  promotion  of  Vigors, 
as  is  alleged  iu  the  declaration. 

The  Attorney  General  as  to  the  archbishop's  plea  demurs  ;  and  shews  for  cause, 
that  it  is  not  averred  in  the  plea,  that  the  church  of  Ardmagh  was  a  member  of  the 
deanery,  or  enjoyed  as  such  by  Vigors,  or  presented  to  as  such  by  King  William  and 
Queen  Mary.     And  the  archbishop  joins  in  tiemurrer. 

As  to  Whaley's  plea,  the  attorney  replies,  that  King  William  and  Queen  Mary 
did  not  present  Drelincourt  to  the  church  of  Ardmagh,  and  concludes  to  the  country. 

[839]  To  this  replication  Whaley  demurs  generally,  and  after  a  joinder  in  demurrer, 
and  several  continuances,  there  is  judgment  in  B.  K.  in  Hiliernia,  that  the  archbishop's 
plea  is  a  good  bar,  and  that  the  attorney's  replication  to  Whaley's  plea  is  insufficient; 
ideo  defendentes  eant  inde  sine  die,  &c. 

Of  this  judgment  a  writ  of  error  is  brought,  the  general  errors  assigned,  and  in 
nullo  est  erratum  is  pleaded. 

Strange  pro  Rege  argued,  that  the  Court  below  has  erred  in  both  instances.  1.  In 
giving  judgment,  that  the  archbishop's  plea  is  a  good  bar  ;  and  2.  In  adjudging  that 
the  Attorney  General's  replication  to  Whaley's  plea  is  insufficient. 

As  to  the  first  point,  I  need  only  to  enumerate  the  causes  which  are  specially 
assigned  in  the  demurrer :  and  it  is  inconsistent  to  say  the  living  belonged  to  the 
archbishoprick,  and  at  the  same  time  insist  that  it  passed  by  the  King's  grant  of  the 
deanery.  But  then  it  will  be  rightly  urged,  that  the  King  can  have  no  writ  to 
the  bishop,  unless  he  overthows  both  parts  of  the  judgment :  and  therefore  I  shall 
endeavour  to  shew,  that  the  judgment  in  favour  of  Whaley's  plea,  and  against  the 
attorney's  replication,  is  as  eironeous  as  the  other. 

And  upon  this  the  principal  question  will  be,  whether  the  traverse  at  the  end  of 
Whaley's  plea  be  so  material,  that  the  Attorney  General  could  not  pass  it  over,  and 
take  issue  on  the  presentation  of  Drelincourt,  as  alledged  in  the  plea.  And  that  will 
depend  on  the  consideration  whether  the  plea  without  the  traverse  had  sufficiently 
confessed  and  avoided  the  title  of  the  Crown,  as  set  forth  in  the  declaration.  For  if 
it  had,  then  the  traverse  will  be  improper  and  immaterial  :  if  it  had  not,  then  a 
traverse  might  be  necessary,  and  if  it  was  well  taken,  the  Attorney  General  could 
not  pass  it  over. 

But  I  take  it  the  plea  of  Mr.  Whaley  is  a  full  confession  and  avoidance.  The 
title  set  up  by  the  Crown  is  a  prerogative  title  (not  now  to  be  disputed)  to  present 
upon  the  promotion  of  Bartholomew  Vigors  to  the  bishoprick  of  Leghlin  and  Ferns. 
The  substance  of  Whaley's  plea  is,  first  a  confession  that  there  is  such  a  prerogative, 
and  that  Vigors  was  so  promoted  ;  but  then  to  avoid  the  King's  recovering  in  this 
suit,  he  says,  that  the  Crown  has  had  its  turn  already  by  the  presentation  of  Drelin- 
court. By  this  plea  all  matters  in  dispute,  except  the  presentation  of  Drelincourt, 
are  agreed.  The  vacancy  by  promotion  is  agreed  ;  the  prerogative  is  agreed ;  and 
the  only  thing  remaining  in  coutro-[840]-versy  is,  whether  the  Crown  has  exercised 
the  prerogative  in  this  instance.  To  that  the  Attorney  General  very  properly 
answers,  that  the  Crown  has  not  had  its  turn,  for  that  they  never  presented 
Drelincourt :  and  if  the  cause  had  gone  to  trial  upon  that  issue,  it  would  have  been 
tried  upon  the  most  material  point,  nay  the  only  point  remaining  in  dispute.  As 
therefore  this  plea  without  the  traverse  is  a  full  confession  and  avoidance,  it  would  be 
mispending  time  to  cite  cases  to  prove  that  where  I  confess  and  avoid,  I  ought  not 
to  traverse  :  the  confession  and  avoidance  is  a  full  defence  of  itself,  and  to  add  a 
traverse  is  but  to  make  the  plea  repugnant. 

There  remains  only  one  thing  to  be  added  upon  this  head,  and  that  is,  that  as  the 
traverse  was  immaterial,  it  was  in  the  election  of  the  Attorney  General,  either  to 
demur  upon  that  account,  or  to  pass  it  over,  and  ofter  a  new  traverse  upon  the  matter 
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of  Drelincourt's  being  presented  by  the  Crown.  For  this  there  was  a  case  in  B.  R. 
Mich.  5  Geo.  King  qui  lam  v.  Bolton.  There  the  plaintiff  declared  in  prohibition, 
that  he  was  duly  elected  a  common  council  man  of  London,  and  the  defendant  had 
petitioned  against  him  in  the  Court  of  Common  Council,  which  had  no  jurisdiction 
to  examine  into  the  validity  of  the  election,  the  cognizance  whereof  belonged  to  the 
Court  of  Mayor  and  Aldermen  :  the  defendant  in  his  plea  states  his  own  election, 
and  that  he  petitioned  against  the  plaintiff  in  the  common  council  prout  ei  bene  licuit, 
and  then  concludes  with  a  traverse,  that  the  jurisdiction  is  in  the  Court  of  Mayor 
and  Aldermen  :  the  plaintiff  in  reply  passes  over  this  traverse,  and  offers  another  issue 
on  the  point  whether  the  common  council  had  the  jurisdiction:  and  on  demurrer  it 
was  resolved  by  the  whole  Court,  that  the  true  point  of  the  prohibition  being, 
whether  the  Court  to  be  prohibited  had  jurisdiction  or  not;  it  was  improper  for  the 
defendant  to  go  off  from  that,  and  offer  an  issue  as  to  the  jurisdiction  of  the  mayor 
and  aldermen  ;  and  that  though  the  plaintiff  might  safely  have  demurred,  for  the 
immateriality  of  the  traverse,  yet  he  was  not  bound  to  do  it,  but  was  at  liberty  to 
take  a  new  traverse,  in  order  to  bring  the  merits  of  the  case  in  issue  :  pursuant  to 
which  resolution  judgment  was  given  for  the  plaintiff  in  prohibition,  and  upon  error 
in  Parliament  that  judgment  was  affirmed. 

But  whatever  should  be  the  opinion  of  the  Court  upon  the  question,  whether  a 
traverse  could  be  added,  yet  I  apprehend  the  traverse  here  taken  by  Whaley  is  an  ill 
traverse,  and  we  being  upon  a  demurrer  must  go  back  to  the  first  fault,  which  is  in 
the  defendant's  plea.  The  plea  has  stated  the  fact,  and  whether  that  fact  amounts  to 
a  plenarty  against  the  Crown  is  a  consequence  of  law  arising  upon  that  fact.  The 
traverse  here  is,  that  the  church  is  not  now  vacant,  which  being  a  consequence  of  law, 
ought  not  to  [841]  be  traversed  (1).  11  Co.  10  b.  Plow.  231  a,  496  a.  Pas.  1  Geo. 
Rex  V.  Blagdon.  In  an  information  in  nature  of  a  quo  warranto,  the  defendant  made 
title  under  the  constitution  of  Honiton,  and  then  traversed  the  usurpation :  the 
Attorney  General,  without  taking  any  notice  of  the  title,  joined  issue  upon  the 
traverse  ;  and  it  was  held  to  be  ill,  because  the  user  being  admitted  by  the  defendant's 
making  title,  the  usurpation  was  a  matter  of  law  not  to  be  sent  to  a  jury. 

But  then  it  was  argued  below  (and  will  be  insisted  on  here)  that  if  the  Attorney 
might  take  a  new  traverse,  yet  his  present  traverse  is  ill,  because  it  ties  up  the 
defendant  to  prove  a  presentation,  when  institution  and  induction  is  sufficient. 

To  this  I  answer :  that  the  law  is  not  so,  there  must  be  a  presentation  to  make 
the  church  full  against  any  common  person  who  has  the  right,  and  much  more  against 
the  Crown.  So  is  6  Co.  50  a.  1  Leon.  226.  Here  the  only  act  pleaded  to  be  done 
by  the  Crown  is  the  presentation  ;  the  institution  and  induction  being  the  acts  of 
others  in  consequence  of  that  act ;  the  traverse  therefore  was  proper,  in  denying  the 
only  act  alledged  to  be  done  by  the  Crown,  and  the  only  act  that  could  create  a 
plenarty  against  it. 

Another  objection  was,  that  it  appears  upon  the  record,  that  Vigors  the  promotee 
died  before  the  quare  impedit  brought,  and  therefore  (say  they)  this  is  not  a  case 
within  the  reason  on  which  the  prerogative  is  founded,  (viz.)  that  it  is  but  changing 
one  life  for  another.  If  this  objection  had  any  authority  in  law  to  support  it,  it 
might  be  reasonable  to  go  into  the  consideration  of  it :  but  as  the  life  of  the 
promotee  was  never  thought  necessary  to  be  averred,  it  is  plain  the  law  was  taken  to 
be  otherwise.  The  patron,  the  bishop,  and  the  Metropolitan  may  lapse,  sed  nullum 
tempus  occurrit  Regi ;  and  the  case  in  Ow.  2,  which  is  an  exception  to  the  rule, 
does  not  come  up  to  this  case ;  for  there  it  is  put  of  a  lessee  pur  auter  vie  being 
attainted  of  treason,  where  no  doubt  the  King  must  present  during  the  life  of  cestuy 
que  vie,  because  his  title  continues  no  longer. 

For  these  reasons  I  apprehend  the  replication  is  good,  and  the  judgment  in  both 
■instances,  on  the  archbishop's  plea,  and  the  attorney's  replication  to  Whaley's  plea, 
is  erroneous,  and  ought  to  be  reversed,  and  a  writ  awarded  to  admit  His  Majesty's 
clerk. 

Darnall  Serjeant  contra.  I  shall  insist  that  upon  the  whole  record  there  does  not 
appear  any  title  in  the  Crown  to  present  at  the  time  of  bringing  the  quare  impedit. 
Here  are  thirty  years  after  [842]  the  promotion,  which  are  not  accounted  for ;  and 
■though  I  am  not  to  dispute  whether  there  is  such  a  prerogative,  yet  surely  the  Crown 
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is  bound  to  exercise  it  in  a  reasonable  time.  The  reason  given  for  the  prerogative  is, 
that  it  is  but  changing  one  life  for  another,  and  the  patron  has  an  equal  chance  :  but 
if  the  Crown  can  stay  till  the  person  promoted  is  dead,  then  a  new  life  is  put  upon 
the  patron,  and  so  far  he  is  prejudiced  by  the  promotion.  In  many  cases  terapus 
occurrit  Kegi.     Kegist.  31.     Cro.   El.   44.     Ow.   2.     Cro.   Jac.   216.     Cro.   El.    119. 

1  Bulst.  26. 

Against  a  rightful  patron  institution  and  induction  is  not  enough,  but  here  the 
King  is  not  rightful  patron,  he  has  not  the  permanent,  only  a  transitory  right,  as  in 
the  case  of  lapse. 

As  to  the  traverse  in  the  plea  :  the  vacancy  is  the  foundation  of  the  King's 
bringing  the  quare  impedit :  and  therefore  it  is  traversing  the  most  material  part  of 
the  declaration.  Cro.  Car.  61.  And  if  so,  then  the  Attorney  General  could  not 
pass  it  over,  and  take  a  new  traverse.     Hob.  318.     Lutw.  1560.     Hutt.  96. 

Per  Curiam,  it  is  impossible  to  maintain  the  primate's  plea,  which  neither  shews 
a  presentation,  nor  that  the  church  was  a  member  of  the  deanery  :  therefore  all  the 
facts  alleged  in  that  plea  are  to  be  laid  out  of  the  case,  not  being  admitted  by  the 
demurrer,  because  ill  pleaded. 

As  to  Whaley's  plea ;  it  is  a  full  confession  and  avoidance  without  the  traverse  ; 
which  for  that  reason  is  immaterial,  and  might  as  such  be  passed  over. 

As  to  the  length  of  time  :  there  is  no  doubt  but  tempus  occurrit  Regi,  if  there  had 
been  a  presentation  ;  for  the  King's  is  the  next  turn,  and  if  he  suffers  another  to 
present,  and  the  incumbent  dies  ;  the  turn  of  the  Crown  will  be  as  much  gone,  as  it 
would  be  in  case  of  any  common  grantee  of  the  next  avoidance  :  but  upon  this  record 
we  must  take  it,  that  the  King  comes  before  any  presentation  :  and  no  case  is  cited 
to  prove  the  Crown  is  limited  in  point  of  time.  If  it  must  be  done  in  the  life  of  the 
proraotee,  a  declaration  will  not  be  good  without  averring  his  life,  which  was  never 
done.  In  the  case  of  simony  the  Crown  was  not  barred  by  ever  so  many  presentations 
before  the  Act  of  Parliament;  and  if  the  grantee  of  the  next  avoidance  should  come 
at  one  hundred  years  distance  after  the  death  of  the  incumbent,  he  must  have  his 
turn,  if  there  has  been  no  presentation  all  the  while.  If  a  common  person  had 
presented  Drelincourt,  he  being  dead,  the  Crown  would  have  lost  its  turn  :  but  with- 
out a  presentation  it  can  be  no  plenarty  against  the  person  who  has  the  [843]  right, 
which  is  the  Crown  in  this  instance,  though  the  advowson  is  in  another,  which  cannot 
alter  the  case. 

We  are  all  therefore  of  opinion,  that  the  Court  below  has  erred  in  both  instances, 
and  therefore  the  judgment  must  be  reversed  in  toto,  and  a  writ  awarded  here  (as  it 
should  have  been  below)  to  admit  His  Majesay's  clerk. 

Upon  error  in  Parliament,  the  House  of  Lords  were  of  opinion,  that  this  being  a 
civil  suit  of  the  Crown,  the  writ  of  error  was  abated  by  the  death  of  the  King,  and 
therefore  reversed  the  judgment  of  reversal  in  B.  R.  And  a  new  writ  of  error  being 
now  brought,  and  the  same  record  returned,  the  Court  was  not  inclinable  to  suffer  it 
to  be  spoke  to,  looking  upon  themselves  only  as  a  channel  to  convey  the  cause  again 
to  the  House  of  Lords.  But  Bootle  pressing  to  be  heard  as  to  a  new  point,  objected 
that  the  traverse  at  the  end  of  the  incumbent's  plea  was  material,  because  what  went 
before  could  not  in  all  events  be  a  turn,  since  the  presentee,  for  any  thing  that 
appears,  might  not  subscribe  the  articles;  and  cited  5  Co.  IVindsor's  case.     Winch  13. 

2  Cro.  650.  Yelv.  115.  Sed  per  Curiam,  then  you  are  not  parson  imparsonee  to  be 
let  in  to  controvert  this,  for  you  have  not  alleged  a  subscription  of  the  articles ;  and 
it  is  as  necessary  in  your  plea  as  in  the  King's  count,  though  the  truth  is  it  was  never 
alleged  in  either. 

As  to  the  other  points,  the  Court  stood  to  their  former  opinions,  and  reversed  the 
judgment  given  in  Ireland,  and  gave  judgment  for  the  King. 

N.B.  On  a  second  writ  of  error  in  Parliament,  all  the  Judges  attended,  and  were 
unanimously  of  the  .same  opinion  with  the  Judges  of  B.  K.  notwithstanding  which, 
the  judgment  of  B.  R.  in  England  was  reversed,  and  the  judgment  in  Ireland  set 
up  again. 

(1)  Vide  The  Grocers'  Company  against  The  Archbishop  of  Canterbury  and  Baclchotise, 
2  Black.  776.     3  Wils.  214,  to  324,  S.  C. 
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DoMiNUS  Rex  vers.  Hayes. 

In  an  indictment  a  variance  in  the  addition  of  the  obligor  was  amended  after  special 
verdict,  the  record  of  Nisi  Prius  having  been  made  up  by  defendant's  clerk  in 
Court.  If  a  special  verdict  upon  an  indictment  for  three  offences  finds  facts  which 
prove  the  defendant  guilty  of  two,  and  refer  it  to  the  opinion  of  the  Court  whether 
he  is  guilty  of  the  facts  charged  in  the  indictment,  they  will  adjudge  him  guilty  of 
these  two,  and  not  guilty  of  the  rest.  L.  Raym.  1.518,  S.  C.  fuller  and  with  two 
other  points.     1  Barn.  B.  R.  31,  32,  48,  142,  167,  S.  C. 

The  defendant  was  indicted  for  forgery  of  a  bond  :  and  upon  the  trial  there 
appeared  a  variance  in  the  addition  of  the  obligor,  upon  which  a  special  verdict  was 
found,  the  Chief  Justice  doubting  whether  it  was  a  variance  or  not,  it  being  peroch' 
for  paroch' ;  and  after  the  verdict  was  drawn  up,  the  prosecutor  moved  for  leave  to 
amend  the  Nisi  Prius  roll  by  the  record  of  the  indictment,  which  was  right;  and 
alleged,  that  the  record  of  Nisi  Prius  had  been  made  up  by  the  clerk  in  Court  of  the 
[844]  defendant,  who  might  be  suspected  to  have  made  it  wrong  on  purpose. 

The  Court  seemed  to  think  this  was  amendable  at  common  law,  there  being  some- 
thing to  amend  by  :  but  they  said  there  was  no  occasion  to  give  any  opinion  upon 
that,  since  they  were  warranted  to  amend  it,  as  being  a  fault  committed  by  the 
defendant,  who  ought  not  to  take  advantage  of  it. 

The  variance  being  thus  removed  out  of  the  case,  the  cause  was  put  into  the 
paper  to  be  argued  upon  the  special  verdict;  and  the  counsel  for  the  defendant 
attempting  to  speak,  it  was  insisted  that  the  defendant  ought  to  be  in  Court,  as  upon 
motions  in  arrest  of  judgment.  To  which  it  was  answered,  that  a  motion  in  arrest  of 
judgment  is  after  a  verdict ;  whereas  till  this  special  verdict  is  argued  and  determined, 
the  defendant  is  not  to  be  looked  upon  as  guilty  :  and  the  Court  thought  this  a 
reasonable  distinction,  and  suffered  the  defendant's  counsel  to  go  on. 

And  then  it  was  argued,  that  it  was  an  imperfect  verdict.  The  indictment  is  for 
three  distinct  facts :  1.  For  forging  a  bond  ;  2.  For  publishing  such  bond  so  by  him 
forged  ;  and,  3.  For  publishing  a  bond,  knowing  it  to  be  forged.  To  these  three 
offences  the  defendant  pleads  not  guilty,  and  the  jury  were  charged  to  inquire  of  the 
whole,  and  in  their  verdict  they  find,  that  he  forged  a  bond  in  the  words  and  figures 
following,  and  that  he  published  the  same ;  but  they  say  nothing  as  to  the  third 
offence,  but  conclude,  that  if  upon  this  evidence  the  Court  is  of  opinion  he  is  guilty 
of  the  facts  charged  in  the  indictment,  then  they  find  him  guilty  ;  and  if  the  Court 
think  him  not  guilty,  they  find  accordingly. 

Upon  this  state  of  the  case  it  was  insisted  on,  that  the  jury  ought  to  find  all  the 
issues  with  which  they  are  charged  ;  and  since  the  evidence  extended  to  facts  only, 
they  should  have  found  him  not  guilty  as  to  the  third.  3  Lev.  556.  Trespass  for 
taking  a  gown  and  manteau  :  it  is  found  specially,  that  the  defendant  took  the  gown 
for  a  tax,  and  said  nothing  as  to  the  manteau,  and  held  a  discontinuance.  Cro. 
Eliz.  133.  2  Roll.  Abr.  722,  pi.  19,  and  2  Sid.  86,  it  is  said,  that  in  all  special 
verdicts  the  Judges  will  not  adjudge  of  any  matter  of  fact  but  that  which  the  jury 
declare  to  be  true  of  their  own  finding.  Trials  per  Pais  236.  Here  the  Court  are 
specially  tied  down,  to  say  whether  upon  the  evidence  laid  down  before  them  the 
defendant  is  guilty  of  all  the  facts ;  and  that  they  cannot  say,  because  there  is  no 
evidence  as  to  one.  Co.  Litt.  227  a.  A  verdict  that  finds  part  of  the  issue,  and 
nothing  as  to  the  rest,  is  insufficient  for  the  whole  :  as  in  an  [845]  information  of 
intrusion  into  a  messuage  and  one  hundred  acres  of  land,  the  jury  find  as  to  the  land, 
and  nothing  as  to  the  house,  it  is  void  for  the  whole.  Godb.  57.  2  Leon.  194. 
Hard.  166. 

The  Court  held,  that  as  the  verdict  stood,  they  could  not  give  judgment  that  the 
defendant  was  guilty  of  all  the  offences,  the  evidence  only  warranting  them  to 
adjudge  him  guilty  of  the  two  first,  the  last  not  being  confined  to  the  same  bond; 
or  if  it  was,  yet  every  publication  is  a  distinct  offence.  But  then  they  thought  them- 
selves not  tied  up'  by  the  special  conclusion,  but  that  the  whole  evidence  being  laid 
before  them,  they  were  to  do  what  the  jury  ought  to  have  done.  And  therefore  they 
adjudged,  that  upon  the  matter  referred  to  them  by  the  jury,  it  appeared  to  the 
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Court  that  the  defendant  was  guilty  of  the  forgery  and  first  publication,  and  not 
guilty  of  the  rest. 

Judgment  not  having  been  signed,  the  Court  was  of  opinion,  the  defendant  might 
move  any  thing  in  arrest  of  judgment.  And  it  having  been  taken  notice  of  by  the 
counsel  for  the  King,  that  the  forgery  was  laid  to  be  contra  formara  statuti,  and  the 
judgment  prayed  upon  the  statute ;  it  was  then  objected  by  the  counsel  for  the 
defendant,  that  all  the  proceedings  against  him  were  void,  for  that  the  certiorari  and 
the  venire  and  distringas  were  as  if  it  had  been  an  indictment  at  common  law ;  and 
many  precedents  were  cited,  where  the  process  always  run,  de  quibusdam  transgres- 
sionibus  et  contemptibus  contra  formam  statuti.  And  indeed  that  distinction  had 
been  kept  up  in  all  the  forms  of  the  Crown-Office.  But  the  Court  thought  it  not 
necessary,  for  a  certiorari  to  remove  all  indictments  will  remove  one  for  forgery  on 
the  statute;  and  the  jury  are  summoned  to  try  whether  he  is  guilty  of  the  offence 
whereof  he  is  indicted,  which  is  a  sufficient  warning  to  appear  in  the  cause  :  and 
therefore  they  pronounced  the  judgment  upon  the  statute,  and  he  stood  in  the  pillory 
at  Charing-Cross,  and  had  one  ear  cut  off,  and  then  was  carried  to  the  King's  Bench 
to  suffer  a  year's  imprisonment;  during  which  he  moved  for  the  liberty  of  the  rules, 
which  was  denied,  he  being  in  execution  (1). 

(1)  Vide  ease  of  Landen  Jones,  ante,  817. 

[846]    Michaelmas  Term,  3  Georgii  2,  Regis.     In  B.  R. 

Sir  Robert  Raymond,  Knt.,  Lord  Chief  Justice.  Sir  Francis  Page,  Knt.,  James 
Reynolds,  Esq.,  Sir  Edmund  Probyn,  Knt.,  Justices.  Sir  Philip  Yorke,  Knt., 
Attorney  General.     Charles  Talbot,  Esq.,  Solicitor  General. 

Hatton  vers.  Walker. 

Amendment  after  a  special  demurrer.     1  Barn.  B.  R.  213,  220,  S.  C.     Post,  954. 

The  defendant  concluded  his  plea  with  unde  petit  judicium  sed  (instead  of  si)  the 
plaintiff  actionem  manutenere  debeat.  And  on  demurrer  the  plaintiff  shewed  it  for 
cause,  and  the  defendant  joined  in  demurrer.  And  coming  afterwards  to  amend  by 
the  draft  under  counsel's  haiid(l);  it  was  objected,  that  the  intent  of  requiring 
mistakes  in  point  of  form  to  be  shewn  for  cause  of  demurrer,  was  to  give  the  party  an 
opportunity  to  amend  before  he  proceeded  any  further  :  but  if  after  notice  of  his 
fault  he  will  be  so  hardy  as  to  join  in  demurrer,  he  is  not  intitled  to  the  favour  of 
amending.  And  the  Court  now  strongly  inclined  against  giving  leave  to  amend  ;  till 
Parker  at  another  day  cited  Cro.  Car.  144,  and  Hil.  8  Ann.  in  B.  R.  Brownjohn  v. 
Doyley,  where  the  avowry  was  amended  by  the  draft  under  counsel's  hand,  after  there 
had  been  a  demurrer,  and  the  cause  made  a  concilium :  upon  the  authority  whereof 
they  gave  leave  to  amend  in  this  case. 

(1)  Anon.  Cases  B.  R.  Temp.  Hardw.  205. 

[847]    Stephens  vers.  Haughton. 

Difference  between  trespass  and  replevin  as  to  avowries.     1  Barn.  B.  R.  128,  214. 

Fitzg.  108,  S.  C. 

In  replevin  the  defendant  avowed  as  bailiff  of  the  Dean  and  Chapter  of  Westminster 
for  an  amercement  at  the  court-leet,  for  making  bread  wanting  weight,  contrary  to 
8  Ann.  c.  18,  which  gives  the  leet  jurisdiction.  And  on  demurrer  it  was  held  to  be 
an  ill  avowry  ;  because  it  was  not  averred,  that  the  defendant  was  guilty.  And  a 
difference  was  taken  between  replevin  and  trespass  ;  that  in  trespass  the  conviction 
is  sufficient  to  justify  the  officer,  who  is  only  to  excuse  himself,  whereas  in  replevin 
the  defendant  is  an  actor,  and  makes  title  for  a  return  of  the  goods.  Carth.  73. 
Mo.  75.     Cro.  El.  885.     Skinner  587. 

Another  objection  was  taken  and  allowed,  that  it  appeared  the  amercement  was 
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by  the  jury,  and  not  by  the  Court,  as  it  ought  to  be  ;  and  that  there  was  no  affeerement. 
3  Lev.  19,  206.     8  Co.  38. 

For  these  reasons  the  avowry  was  held  ill,  and  the  plaintiff  had  judgment. 

Enys  vers.  Mohun. 

Eepleader  awarded  after  an  immaterial  issue.     1  Barn.  B.  R.  182,  220,  S.  C. 

In  covenant  the  plaintiff  declares  on  a  lease  made  to  Cosier,  which  he  lays  to  have 
come  by  assignment  to  the  defendant.  The  defendant  pleads,  that  Cosier  did  not 
assign  to  him  :  and  after  issue  joined,  a  repleader  was  awarded,  it  being  an  issue 
joined  on  what  is  not  alleged  in  the  declaration  ;  for  that  does  not  say  Cosier  assigned 
to  the  defendant,  but  that  it  came  by  assignment,  and  there  may  be  many  mesne 
assignments :  and  the  Court  held  this  to  be  an  immaterial,  and  not  barely  an  informal 
issue,  because  the  fact  found  does  not  determine  the  right  (1). 

(1)  It  appears  by  the  report  in  Barnardistoii,  that  this  was  a  motion  in  arrest  of 
judgment,  a  verdict  being  found  for  the  plaintiff.  "  But  that  it  is  a  rule  never  to 
grant  a  repleader  where  the  issue  is  found  against  the  party  tendering  it."  Per 
Buller  J.  in  Webstei-  v.  Bannister,  Dougl.  396.     Vide  5  Cora.  Dig.  Pleader  (R.  IS),  511. 

Edgeworth  vers.  Smaldridge. 

Executor  may  be  sued  for  a  legacy  in  that  Court  where  he  proves  the  will,  though 
he  does  not  live  in  that  diocese.     Fitzg.  110.     1  Barn.  B.  R.  223,  S.  C. 

The  executor  proved  the  will  in  the  Prerogative  Court,  and  a  legatee  sues  him  in 
the  Arches,  which  is  a  Court  held  within  the  diocese  of  London,  but  belonging  to  the 
Archbishop  of  Canterbury.  The  defendant  moved  for  a  prohibition,  he  living  in 
Hertfordshire,  and  therefore  by  the  23  H.  8,  c.  9,  ought  not  to  be  cited  out  of  the 
diocese,  this  not  being  within  any  of  the  exceptions  in  the  statute.  Sed  per  Curiam, 
the  general  saving  as  to  the  probate  of  wills  extends  to  this,  which  is  a  conse-[848]- 
quence  of  their  having  jurisdiction  to  cite  a  man  out  of  the  diocese  to  prove  a  will ;  and 
if  his  living  out  of  the  diocese  in  which  the  will  was  proved  be  an  objection  to  suing 
him  there  for  a  legacy,  it  will  overthrow  the  jurisdiction  of  the  Spiritual  Court  as  to 
legacies :  the  executor  by  proving  the  will  in  the  Arches  submits  to  the  jurisdiction 
of  that  Court :  it  is  the  Arches,  and  not  the  Prerogative  Court,  where  the  will  is  to 
be  proved  ;  and  it  is  proper  the  executor  should  be  sued  in  the  Court  where  he  must 
render  an  account  and  get  his  discharge  (1). 

(1)  S.  P.  Anon.  1  Vent.  233.  Per  Holt  C.J.  Machin  v.  MoUon,  1  Lord  Raymond, 
253.  12  Mod.  259.  Sed  vide  Hughes's  case,  Godb.  214.  Where  the  executors  of  a 
man  who  had  lived  in  Somersetshire,  were  sued  in  the  Arches  for  a  legacy  and  a  prohibi- 
tion granted,  and  said  per  Warburton  J.  to  have  been  agreed  by  all  the  justices, 
that  the  exception  in  23  H.  8,  c.  9,  extends  only  to  probate  of  wills.  But  note  it 
does  not  appear  in  this  case  where  the  will  had  been  proved. 

DOMiNUS  Rex  vers.  Kimberley. 

Justices  of  peace  in  England  may  commit  a  person  offending  against  the  Irish  law,  in 
order  to  be  sent  over.     Fitzg.  111.     1  Barn.  B.  R.  225,  S.  C. 

The  defendant  was  brought  up  by  habeas  corpus,  being  committed  to  Woodstreet 
Counter,  for  feloniously  marrying  Bridget  Reading,  contrary  to  an  Irish  Act  of 
Parliament,  6  Ann.  in  order  to  be  transmitted  to  Ireland  to  be  tried,  the  offence  being 
committed  there. 

Strange  moved  that  he  might  be  discharged  or  bailed,  insisting  that  justices  of  the 
peace  in  England  are  confined  to  act  only  as  to  such  offences  as  are  against  the  laws 
of  England,  and  committed  in  England  ;  and  the  proviso  in  the  Habeas  Corpus  Act 
gives  no  power  as  to  offences  in  Ireland,  but  leaves  it  on  the  former  practice. 

Sed  per  Curiam,  it  has  been  done  in  Colonel  Lundy's  case,  2  Vent.  314,  and  in 
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3  Keb.  785,  the  Court  refused  to  bail  a  man  committed  for  a  murder  in  Portugal. 
If  application  is  not  made  to  have  him  sent  over  in  a  reasonable  time,  you  may 
apply  again. 

Thereupon  the  defendant  was  remanded,  and  upon  application  to  the  Secretary 
of  State,  it  was  referred  to  Mr.  Attorney  General,  to  consider  of  the  manner  of 
sending  him  over :  and  upon  an  attendance  by  counsel,  Mr.  Attorney  reported,  that 
he  might  be  taken  from  the  Counter  by  a  messenger,  who  should  have  a  warrant  to 
carry  him  to  Ireland,  whither  he  was  carried,  tried,  condemned,  and  executed. 

[849]    Between  the  Parishes  of  Elstead  and  Holliburne. 

Renting  above  101.  per  annum  in  two  parishes  is  a  settlement  where  he  lives.  2  Sess. 
Ca.  p.  159,  No.  130.  2  Bott  by  Const,  167,  pi.  204,  S.  C.  So  Pas.  4  Geo.  2,  in  the 
case  of  StapUford  in  Leicestershire,  he  took  31.  per  annum  in  the  place  he  was 
certificated  to,  and  401.  in  the  next  parish,  but  lived  where  the  31.  was,  and  held  a 
settlement  there.     1  Sess.  Ca.  p.  414,  No.  328.     2  Bott  by  Const,  214,  pi.  237,  S.  C. 

Upon  an  order  of  settlement,  it  was  specially  stated,  that  a  man  rented  a  house 
and  land  in  Elstead,  for  which  he  paid  91.  10s.  per  annum,  and  that  he  rented  31.  per 
annum  of  the  same  person,  but  lying  in  the  adjacent  parish,  that  he  lived  in  Elstead. 
And  on  consideration  of  the  cases  of  Smith  Sydenham  v.  Larnerton,  ante,  57,  and  St. 
John's  in  Hertford  v.  The  Parish  of  Amwell,  ante,  529.  This  was  held  to  be  settlement 
in  the  parish  of  Elstead. 

Dominus  Rex  vers.  Taylor. 

Indictment  too  general.     1  Barn.  B.  R.  229.     2  Sess.  Ca.  p.  22,  No.  26,  S.  C. 

An  indictment  was  quashed  for  generality,  being  calumniatrix  et  communis  et 
turbulenta  pacis  perturbatrix,  ac  lites,  rixas  et  pugnas  movit  et  incitavit,  et  quendam 
Josephum  Atherton  verbis,  contumeliis,  et  opprobriis  abusa  fuit  in  domo  ipsius 
J.  A.(l) 

(1)  Rex  V.  M.  Cooper,  post  1246.     2  Hawk.  P.  C.  c.  25,  §  59,  322. 


Whitlock  vers.  Humphreys. 

Practice.  N.B.  Both  are  not  to  be  inclusive,  for  Mich.  6  Geo.  2,  Frogmorton  and 
Norcliffe,  the  countermand  was  16th,  and  the  assizes  19th,  and  held  that  costs 
should  be  paid. 

Upon  debate  it  was  settled,  that  to  save  costs  for  not  going  on  to  trial,  it  would 
be  sufficient  to  countermand  notice  in  a  town  cause  two  days,  and  in  a  country 
cause  four  days  before  the  assizes  ;  and  that  it  should  be  a  general  rule,  without 
considering  the  charges  or  inconveniences  in  any  particular  case(l). 

(1)  But  now  by  14  Geo.  2,  c.  17,  s.  5,  if  the  venue  be  laid  in  the  country ;  or  if  in 
London  or  Middlesex,  and  defendant  resides  above  40  miles  from  either  London  or 
Westminster,  the  notice  of  countermand  must  be  at  least  six  days  before  the  intended 
trial,  to  save  costs.     Vide  Hullock  on  Costs  408. 


Dominus  Rex  vers.  Greenhaw. 

Certiorari  to  remove  indictment  for  not  doing  statute  labour  on  the  highway. 

A  certiorari  was  granted  to  remove  an  indictment  for  not  doing  the  statute  labour 
in  the  highway,  on  producing  a  precedent  where  it  was  done,  in  the  case  of  Rex  v. 
Eachard,  12  Geo.  1  (a). 

(o)  Eep.  1  Sess.  Ca.  383,  No.  508,  but  not  S.  P. 
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Law  vers.  Davis. 

Devise  to  B.  and  his  heirs  lawfully  begotten,  viz.  the  first,  second,  and  every  other 
son  of  the  body  of  B.  and  the  heirs  of  the  body  of  such  first  son,  &c.  B.  takes 
only  an  estate  for  life.  L.  Raym.  1561.  1  Barn.  B.  R.  238.  2  Eq.  Abr.  316, 
pi.  28.     Fitzg.  112,  S.  C. 

Upon  a  special  verdict  in  ejectment,  the  question  was  upon  the  following  words, 
whether  the  son  of  the  devisor  took  an  estate  for  life,  or  an  estate-tail :  "  Item,  I 
give  and  [850]  devise  my  lands  in  A.  to  my  wife  Anne  for  her  life,  and  after  her 
decease  to  my  son  Benjamin,  and  his  heirs  lawfully  begotten,  viz.  the  first,  second, 
third,  fourth,  and  every  other  son  and  sons  successively  lawfully  to  be  begotten  of 
the  body  of  my  said  son  Benjamin,  and  the  heirs  of  the  body  of  such  first,  second, 
third,  fourth,  and  every  other  son  and  sons  according  to  seniority  ;  and  in  default  of 
such  issue,  to  my  right  heirs  for  ever."  And  it  was  held  by  all  the  Court,  that 
though  the  first  words,  if  you  stop  at  the  viz.  would  carry  an  estate-tail  to  Benjamin, 
yet  according  to  Hob.  171,  what  comes  after  viz.  must  be  taken  in  to  explain  the 
former  words,  and  by  the  last  it  appears  he  intended  his  son  should  not  have  it  in 
his  power  to  prevent  the  estate's  being  enjoyed  by  his  children  ;  or  if  he  had  none, 
from  reverting  to  the  right  heirs  of  the  devisor  (1):  and  they  said  it  was  no  new 
thing  in  construction  of  wills,  to  let  subsequent  words  intirely  destroy  the  force  of 
preceding  ones,  as  in  the  common  case  of  a  devise  to  A.  and  his  heirs,  and  if  he  dies 
without  issue,  remainder  over :  the  first  if  alone  would  certainly  carry  a  fee,  but 
the  latter  qualify  the  former,  and  make  it  an  estate-tail  (2).  So  if  a  devise  be  to  A. 
and  his  heirs,  and  for  want  of  heirs  then  to  B.  the  brother  of  A.  these  last  words 
restrain  the  word  heirs  to  mean  only  heirs  of  the  body,  because  it  is  impossible  that 
A.  can  want  an  heir  general  whilst  he  has  a  brother  (3). 

(1)  The  word  "heir"  accompanied  with  other  words  of  limitation  has  been  held 
to  operate  as  a  word  of  purchase  in  Archer's  case,  1  Rep.  66.  Cheek  v.  Day,  Moor  593. 
2  Roll.  Abr.  417  (G.),  pi.  7.  So  the  words  issue  "or  issue  male."  Luddington  v. 
Kime,  Ld.  Raym.  203.  1  Salk.  224.  Backhouse  v.  JVells,  1  Eq.  Ca.  Abr.  184,  pi.  27. 
Doe  ex  dem.  Barnard  et  AV  v.  Reason,  3  Wils.  244.  Doe  v.  Collis,  4  Term  Rep.  294. 
So  likewise  as  in  the  present  case  the  words  heirs  or  heirs  of  the  body,  &c.  have  been 
restrained  by  subsequent  words  to  signify  a  particular  heir.  In  Doe  v.  Laming, 
2  Burr.  1100.  1  Black.  Rep.  145.  Lisle  v.  amy,  2  Lev.  223.  Raym.  278.  Allgood 
v.  JFithers,ia  Chanc.  1735.  Cited  2  Burr.  1107.  1  Vez.  150.  Fearne  C.  R.  177. 
Et  vide  the  opinion  of  L.  Kenyon,  C.J.  in  Denn  v.  Puckey,  5  Term  Rep.  306.  And  see 
Goodright  v.  Puleyn,  ante,  729,  and  the  note. 

(2)  C'haldock  v.  Cowley,  Cro.  Jac.  695.  Morgan  et  Uxor  v.  Griffiths,  Cowp.  234. 
Denn  v.  Shenton,  Cowp.  410.  Idle  v.  Coke,  1  P.  Wms.  71.  Porter  v.  Bradley,  1  Term 
Rep.  143. 

(3)  Webb  V.  Herring,  Cro.  Jac.  415.  Parker  v.  Thacker,  3  Lev.  70.  Tytev.  Willis, 
Cas.  temp.  Talb.  1.  Allen  v.  Speiullove,  1  Freem.  74.  Pickering  v.  Towers,  Amb. 
363.  Ives  V.  Legge,  3  Term  Rep.  488,  note.  Doe  v.  Perrin,  ib.  491.  So  also  where 
the  remainder  is  limited  to  the  heirs  of  the  testator  himself,  if  they  must  also  be  heirs 
to  the  first  devisee.  Nottingham  v.  Jennings,  1  P.  Wms.  23.  Com.  Rep.  81.  See 
also  3  Com.  Dig.  tit.  Devise  (N.  5),  428. 

Holt  vers.  Ward. 

Clarencieux  is  part  of  the  name  of  the  person.     1  Barn.  B.  R.  308,  247,  S.  C. 
1  Com.  Dig.  Abatement  (E.  20),  (E.  21),  p.  20,  21  (F.  19),  p.  39,  41. 

The  plaintiff  declared  upon  a  contract  of  marriage  against  the  defendant  by  the 
name  of  Knox  Ward,  Esq;  the  defendant  pleaded  in  abatement,  that  the  late  King 
by  letters  patent  under  the  Great  Seal  of  Great  Britain,  dated  29  Junii  anno  regni 
sui  undecimo,  created  him  king  at  arms  and  principal  herald  of  the  south,  east,  and 
west  parts  of  England  ;  et  nomen  ei  imposuit  Clarencieux,  to  hold  tam  diu  quam  se 
bene  gereret ;  unde  he  is  not  stiled  Clarencieux  in  the  bill,  he  prays  it  may  abate. 


2  STRANGE.  851.  MICHAELMAS   TERM,  3    GEO.  2  893 

The  plaintiff  prays  oyer  of  the  letters  patent,  by  which  it  appears  he  is  stiled  Knox 
Ward,  Esq;  before  the  words  of  creation,  and  then  demurs.  And  on  argument  it  was 
held  by  the  Court,  that  this  must  be  taken,  not  as  an  addition,  but  as  part  of  his 
name  ;  according  to  Sir  William  Dethick's  case,  Cro.  El.  542.  1  Leon.  248,  and  there- 
fore they  gave  judgment  to  abate  the  bill.     Post,  937. 

[851]    DoMiNus  Eex  vers.  Acton. 

Court  will  not  examine  whether  a  man  be  committed  for  the  same  sort  of  offence  of 
which  he  has  been  convicted,  in  order  to  bail  him.      1  Barn.  B.  R.  250,  S.  C. 

The  defendant  was  the  deputy  keeper  of  the  Marshalsea  prison  :  and  upon  the 
address  of  the  House  of  Commons  was  prosecuted  for  several  murders  supposed  to 
have  been  committed  by  him  on  prisoners  in  his  custody.  He  was  tried  on  four 
several  indictments,  whereon  the  only  question  was,  whether  a  place  within  the 
prison  called  the  strong  room  was  a  proper  place  to  confine  disorderly  prisoners  in  : 
a!id  the  jury  upon  all  the  four  trials  acquitted  him,  to  the  satisfaction  of  almost  every 
body  ;  and  in  consequence  of  these  acquittals  he  was  discharged.  Presently  after  he 
was  at  liberty,  a  single  justice  of  the  peace,  upon  informations  of  a  fifth  person's 
having  been  put  into  the  same  strong  room,  and  dying  within  a  year  after,  thought 
fit  to  commit  the  defendant  again  for  murder.  And  upon  a  habeas  corpus  Strange 
prodef  moved  he  might  be  admitted  to  bail,  on  producing  copies  of  the  informations, 
and  affidavits  of  the  former  trials,  and  of  the  identical  nature  of  the  offences  :  but  the 
Court  refused  to  look  into  the  informations,  though  they  were  pressed  with  The  Lord 
Mohun's  case,  Salk.  104,  where  they  looked  into  the  depositions  taken  by  the  coroner 
upon  a  motion  to  bail.  And  in  the  present  case  they  remanded  the  defendant,  who 
lay  in  prison  till  the  next  assizes,  when  the  grand  jury  did  him  the  justice  to  return 
the  bill  ignoramus,  and  he  was  discharged. 

Lynne  vers.  Moody. 

Trespass  does  not  lie  for  taking  an  excessive  distress.     Fitzg.  85,  S.  C.  fuller. 

The  plaintiff  brought  trespass  in  C.  B.  for  taking  an  excessive  distress  :  and  on 
error  in  B.  R.  the  judgment  was  reversed,  for  that  trespass  would  not  lie  where  the 
entry  at  first  was  lawful  and  here  is  nothing  subsequent  to  make  it  a  trespass,  as 
there  is  where  the  distress  is  abused  :  the  remedy  ought  to  be  by  special  action 
founded  on  the  Statute  of  Marleberge,  3  Lev.  48,  for  at  common  law  the  party  might 
take  a  distress  of  more  value  than  the  rent,  so  as  to  make  it  more  eligible  for  the 
party  to  redeem  the  goods  by  payment  of  the  rent :  here  was  some  rent  due,  so  a 
distress  was  lawful ;  and  as  it  is  but  one  act,  it  cannot  be  a  trespass  (1). 

(1)  Hutchins  v.  Chambers,  1  Burr.  579,  S.  P.  But  trespass  will  lie  where  the 
distress  appears  to  be  excessive  both  upon  the  face  of  it,  and  upon  the  pleadings,  as 
where  6  ounces  of  gold  and  100  ounces  of  silver  were  taken  for  6s.  8d.  and  this  is 
an  exception  to  the  general  rule.  Moir  v.  Munday,  H.  28  G.  2,  B.  E.  cited  1  Burr 
582,  590. 

[852]    Dent  vers.  Prudence  and  Bond. 

Churchwardens  cannot  commence  a  suit  in  their  own  names  after  their  year  is 
expired.     But  if  commenced  within,  they  may  proceed  in  it  after. 

In  1725,  during  the  time  Prudence  and  Bond  were  church-wardens  of  St.  Matthew's 
in  Iswich,  a  rate  was  made  for  the  repairs  of  the  church  :  and  the  appellant  Dent  not 
paying  his  share,  the  churchwardens  after  their  year  was  out  cite  Dent,  to  compel  a 
payment;  and  he  appearing  insisted  to  be  dismissed,  for  that  the  suit  was  not  begun 
within  their  time.  But  the  Judge  decreeing  him  to  answer,  he  appealed  to  the 
Arches ;  where  the  Judge  pronounced  against  the  decree  to  answer,  before  there  was 
a  contestation  of  suit,  but  retained  the  cause.  From  thence  Dent  appealed  to  the 
Delegates.     And  upon  a  hearing  17  December  1729,  before  the  Bishops  of  Norwich 
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and  Carlisle,  Chief  Justice  Raymond,  Baron  Carter,  Sir  Henry  Penrice,  and  other 
doctors,  it  was  determined,  that  Dent  should  be  dismissed,  and  that  Prudence  and 
Bond,  who  can  sue  only  in  a  politick  capacity,  could  not  institute  any  suit  after  that 
capacity  was  gone.  It  was  agreed,  that  if  the  suit  had  been  begun  within  their  year, 
they  might  have  proceeded  in  it  after  their  year  was  out ;  it  being  ex  necessitate  to 
prevent  people  from  delays,  in  order  to  wear  out  the  year.  So  is  1  Danv.  Abr.  788. 
Cro.  Eliz.  145,  179.  1  Leon.  177,  and  Dr.  Prideaux's  Directions  to  Churchwardens 
60,  61.  But  in  regard  this  was  not  commenced  till  the  year  was  out,  and  no  precedent 
was  shewn  to  warrant  this  suit,  the  appellant  was  dismissed.     Strange  pro  Dent. 

[853]    Hilary  Term,  3  Georgii  2  Regis.    In  B.  R. 

Sir  Robert  Raymond,  Knt.,  Lord  Chief  Justice.  Sir  Francis  Page,  Knt.,  James 
Reynolds,  Esq.,  Sir  Edmund  Probyn,  Knt.,  Justices.  Sir  Philip  Yorke,  Knt., 
Attorney  General.     Charles  Talbot,  Esq.,  Solicitor  General. 

Between  the  Parishes  of  Aldenham  and  Abbots  Langley 
IN  Com'  Hertford. 

There  cannot  be  a  settlement  by  constructive  notice.  2  Sess.  Ca.  p.  145,  No.  127. 
1  Barn.  B.  R.  138,  148,  285.     Foley  119(a).     2  Bott  by  Const,  125,  pi.  163,  S.  C. 

Upon  a  special  order  of  sessions,  it  was  stated,  that  a  poor  person  forty  years 
ago  came  into  a  parish  and  lived  there  ever  since ;  that  he  attended  the  leet,  amended 
the  highways,  had  a  pew  in  the  church,  five  children,  and  did  watch  and  ward.  Sed 
per  Curiam,  those  are  not  annual  offices  in  the  parish,  and  the  1  Jac.  2,  c.  17,  was 
purposely  made  to  avoid  these  constructive  notices,  and  require  notice  in  writing ; 
and  therefore  they  held  it  no  settlement  (1). 

(a)  Foley  reports  that  it  was  held  tantamount  to  a  notice  in  writing,  but  all  the 
other  reports  of  the  case  are  contra. 

(1)  Vide  Rex  v.  Inhabitants  of  Whittlesea,  4  Term  Rep.  808. 

Coleman  vers.  Mawby  et  Al'. 

Execution  of  a  writ  of  inquiry  may  be  adjourned  after  it  is  entred  upon. 

Post,  1259. 

Upon  executing  a  writ  of  inquiry  before  the  Chief  Justice,  the  plaintitf  could  not 
prove  the  quantity  of  goods  for  which  the  action  was  brought,  for  want  of  a  servant 
who  was  absent  through  an  apprehension  they  should  not  want  his  testimony.  And 
upon  consideration  the  Chief  Justice  held,  that  he  [854]  might  adjourn  it  to  the  next 
sittings,  and  accordingly  the  jury  were  adjourned  over,  the  plaintiff  submitting  to 
pay  costs  :  he  compared  it  to  the  case  of  a  coroner's  inquest,  or  a  commission  of 
lunacy,  where  the  jury  are  adjourned  over  several  times,  it  being  but  an  inquest  of 
office.     Strange  pro  def '. 

Castell  Vid.  vers.  Bambridge  et  Corbet. 

Motion  in  Chancery  to  supersede  a  writ  of  appeal  which  ran  quia  N.  fecerit,  &c. 
instead  of  si  N.  fecerit  nos,  &c.  refused.  Held  in  B.  R.  to  be  a  good  ground  for 
supersedeas,  but  motion  denied  there  as  not  being  in  their  power.  If  A.  carries 
his  prisoner  B.  against  his  will  to  a  house  where  he  knows  the  small  pox  is,  and 
that  B.  has  not  had  it,  or  iletains  him  there  when  he  desires  to  be  removed,  and  B. 
catch  it,  and  dies  thereby,  it  is  murder.  Fitzg.  94.  1  Barn.  B.  R.  204,  240,  253, 
275,  S.  C.     Mosl.  199,  S.  C.  in  Cane,  upon  the  application  to  supersede  the  writ. 

The  defendant  Bambridge  having  been  prosecuted  on  the  report  of  the  committee 
of  the  House  of  Commons  for  the  murder  of  the  plaintiff's  husband,  who  was  a 
prisoner  in  the  Fleet  under  the  custody  of  Bambridge  the  warden,  and  having  on  the 
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trial  been  honourably  acquitted  upon  the  prosecutor's  own  evidence,  was  followed 
with  an  appeal,  to  which  Corbet,  who  on  the  cross  examination  appeared  to  be  a 
material  witness  for  Bambridge,  was  now  also  made  an  appellee :  and  the  writ  of 
appeal  running  quia  Maria  Casteil  vidua  fecit  (1)',  secur'  de  clamore  suo  prosequendo 
per  Thom'  Wagstatfe  et  Poston  Stracy,  contrary  to  the  usual  form  which  is,  si  the 
appellant  fecerit  nos  (i.e.  the  King)  seciir',  application  was  made  to  the  Lord  Chancellor 
King,  to  supersede  this  writ,  upon  affidavits  that  the  appellees  were  both  in  custody 
upon  it,  but  that  no  security  had  been  given,  and  the  writ  reciting  it  as  an  act  done 
before  the  emanation  of  it,  the  sheriff  had  not  taken  any,  as  he  would  have  done  if  it 
had  been  put  by  way  of  condition  si  fecerit.  And  it  was  argued  by  me,  that  the 
Statute  Westm.  2,  c.  12,  giving  the  appellee  a  remedy  against  the  appellant,  her 
pledges,  and  abettors ;  it  was  not  a  matter  of  form,  but  security  should  be  entred 
into  by  persons  of  ability.  To  which  it  was  answered  by  Mr.  Attorney  General,  that 
it  was  sufficient  if  there  were  pledges  at  any  time  before  judgment.  Sir  T.  Jones  154. 
9  Co.  Dr.  Husseys  case.     Cro.  Jac.  4 1 3. 

To  this  it  was  replied,  that  at  that  rate  the  appellee  would  never  have  any  remedy 
against  the  pledges  :  for  if  he  was  convicted,  he  would  be  iutitled  to  none ;  and  if  he 
was  acquitted,  the  appellant  would  never  pray  judgment;  and  it  would  be  an  artifice 
to  elude  the  law. 

Notwithstanding  all  which  the  Chancellor  would  do  nothing  in  it,  but  said  if  the 
quia  fecerit  vos  were  wrong,  we  might  have  advantage  of  it;  and  so  refused  to  make 
any  order. 

Upon  the  first  day  of  Michaelmas  term  last,  the  writ  being  returned,  and  the 
appellees  both  brought  up  by  habeas  corpus,  and  turned  over  to  the  King's  Bench  ; 
it  was  there  moved  to  have  [855]  the  proceedings  set  aside,  upon  the  same  affidavit 
of  there  being  no  pledges.  And  the  Court  here  were  of  opinion,  it  was  a  very  good 
objection,  and  a  foundation  to  supersede  the  writ :  but  then  they  said,  it  was  not  in 
their  power,  who  were  to  take  the  writ  as  they  found  it,  and  not  hear  affidavits  to 
contradict  the  suggestions  of  the  writ;  and  therefore  the  having  security  being  recited 
as  an  act  done,  they  must  take  it  to  be  so,  and  could  not  relieve. 

Upon  this  the  appeal  was  arraigned,  setting  forth  that  the  appellant's  husband 
was  a  prisoner  in  the  Fleet  under  the  custody  of  Bambridge  the  warden,  who  made 
an  assault  upon  him,  and  contrary  to  his  will  carried  him  to  the  house  of  Corbet,  a 
victualling-house  within  the  Fleet,  and  there  imprisoned  him,  where  one  White  then 
lay  ill  of  the  small  pox,  which  Casteil  had  never  had  ;  that  the  appellees  had  notice  of 
this,  and  were  desired  to  sufi'er  him  to  remove  to  another  place  in  the  prison,  which 
they  refused,  and  afterwards  Casteil  fell  ill  of  that  distemper,  and  died  in  Corbet's 
house,  whereby  the  count  concludes,  the  appellees  were  guilty  of  his  murder. 

Without  staying  for  a  copy  of  the  declaration  the  appellees  instanter  pleaded  not 
guilty,  and  their  plea  was  rehearsed  in  French,  and  issue  joined. 

Then  it  was  moved,  that  the  appellees  might  be  bailed.  And  upon  debate  the 
Court  were  of  opinion  to  bail  Bambridge,  and  not  Corbet.  And  the  reason  they  gave 
was,  that  Bambridge  had  been  acquitted,  which  was  a  strong  presumption  of  innocence, 
and  the  Judge  before  whom  he  was  tried  had  certified  that  he  was  very  well  satisfied 
with  the  verdict :  and  they  said  they  would  bail  in  all  cases  after  an  acquittal  on  the 
indictment,  unless  the  Judge  was  dissatisfied  with  the  acquittal ;  and  that  was  the 
reason  they  denied  to  bail  in  Slaughterford's  case,  because  Holt  Chief  Justice  had  sent 
out  the  jury  again  to  consider  whether  they  would  stand  to  their  verdict  of  acquittal; 
and  when  they  insisted  upon  it,  he  himself  ordered  the  appeal. 

But  as  to  Corbet  there  was  no  foundation  to  bail,  for  they  denied  that  it  was  of 
course  to  bail  in  an  appeal.  So  Bambridge  was  bailed  by  two  persons  corpus  pro 
corpore,  who  justified  in  10001.  each.  And  it  was  agreed,  that  in  an  appeal  by  writ 
on  the  civil  side  two  bail  only  are  required  ;  but  had  it  come  on  the  Crown  side  by 
certiorari,  there  must  have  been  four. 

Then  it  was  moved  to  fix  a  time  for  the  trial,  the  appellees  offering  to  take  short 
notice.  But  it  being  by  original,  there  [856]  was  a  necessity  to  have  fifteen  days 
between  the  teste  and  the  return  of  the  distringas,  and  they  could  not  be  tried  on  the 
venire,  because  being  in  London,  there  could  be  no  trial  at  Bar,  (the  citizens  not  beino' 
to  be  brought  out  of  the  city)  and  as  it  must  be  tried  at  Nisi  Prius,  there  must  be  a 
distringas. 
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Towards  the  latter  end  of  the  term  it  was  moved  that  the  appellees  might  be  dis- 
charged, there  being  a  discontinuance,  for  that  no  venire  had  been  taken  out :  and 
in  appeals,  which  are  a  recent  prosecution,  every  delay  is  a  discontinuance  :  and  Cro. 
Jac.  283.  Yelv.  204,  were  cited.  But  upon  consideration  the  Court  held,  that  it  was 
not  necessary  to  take  out  the  writ  and  make  it  returnable  the  soonest  it  might  be, 
though  it  must  bear  teste  the  day  that  issue  is  joined  :  and  then  the  appellant  took 
out  a  venire,  teste  23  October  and  returnable  25  November,  which  the  Court  looked 
upon  as  an  affected  delay,  and  therefore  admitted  the  other  appellee  Corbet  to  bail : 
they  said  it  appeared  he  might  have  been  tried  the  sitting  after  the  term,  and  then 
upon  his  acquittal  he  must  have  been  instanter  discharged  by  the  Judge  of  Nisi  Prius, 
according  to  the  statute  14  H.  6,  c.  1  (a). 

Both  being  thus  out  upon  bail,  appeared  on  the  several  continuance  days  according 
to  their  recognizance,  and  the  appellant  also  appeared.  And  the  beginning  of  this 
term  the  appellees  moved  for  a  rule  on  Mr.  Tanner  the  officer  who  keeps  the  records 
at  the  Old  Bailey,  to  attend  the  trial  with  the  record  of  Bambridge's  acquittal,  he  not 
being  allowed  a  copy  of  it.  But  the  Court  refused  to  make  any  rule,  and  said  if  it 
was  brought,  it  could  be  no  evidence. 

Upon  the  26th  of  January  the  trial  came  on  at  Guildhall  before  the  Chief  Justice, 
and  in  the  course  of  the  evidence  the  appellants'  counsel  called  a  Quaker,  and  insisted 
that  this  is  a  civil  suit,  in  which  he  might  be  a  witness.  But  the  Chief  Justice  said,  it 
was  to  this  purpose  a  criminal  proceeding,  and  therefore  he  could  not  be  a  witness  (1)^. 

After  a  long  examination  the  Chief  Justice  directed  the  jury,  that  if  they  believe 
Castell  was  carried  to  Corbet's  against  his  consent,  and  was  there  so  detained,  that 
Bambridge  and  Corbet  knew  the  small  pox  was  there,  that  Castell  had  not  had  it,  but 
feared  it,  and  desired  to  be  removed,  or  not  be  carried  there  at  all,  that  he  caught  the 
small  pox  of  White,  and  died  thereof;  then  the  appellees  would  be  guilty  of  murder  (2); 
but  if  any  one  of  these  facts  were  not  proved  to  the  satisfaction  of  the  jury,  they  ought 
to  be  acquitted.  And  there  being  no  pretence  to  charge  either  of  the  appellees,  the 
jury  brought  them  in  not  guilty. 

[857]  And  the  Chief  Justice  being  moved  to  proceed  against  the  appellant,  who 
was  in  Court,  upon  the  Statute  West.  2,  c.  12,  said,  he  was  only  to  try  the  issue,  and 
that  the  application  was  proper  above,  or  by  writ  of  conspiracy,  and  all  he  could  do 
was  to  record  the  verdict. 

Upon  3  Feb.  following  the  appellees  appeared  in  Court,  and  having  given  a  rule 
upon  the  postea,  which  they  then  produced,  and  no  body  appearing  to  say  any  thing 
against  them,  they  were  discharged  (3).     Strange  pro  appellatis. 

(1)'  Fecerit.     See  the  other  reports,  and  2  Str.  page  854,  line  4  from  foot. 

(a)  Post,  858. 

(1)2  Vide  Acheson  v.  Everili,  Cowp.  392.     Bex  v.  IVych,  post,  872. 

(2)  Rex  v.  Huggins,  post,  884.     Fost.  Cr.  Law  322. 

(3)  See  a  case  circumstantially  describing  the  form  of  proceeding  in  an  appeal. 
Bighy  v.  Kennedy,  5  Burr.  2643.     2  Black.  Rep.  710,  S.  C. 

GiFFORD  vers.  Lechmere. 

Venue  changed  from  London  to  Middlesex.     1  Barn.  B.  R.  283,  S.  G. 

The  venue  was  changed  from  London  to  Middlesex  on  my  motion  (1). 

(1)  According  to  the  report  in  Barnard,  the  Court  refused  it  on  the  circumstances 
of  the  case. 

DoMiNUS  Rex  vers.  Bettesworth. 

There  need  not  be  a  four  days  rule  on  mandamus's  in  town.  Fitzg.  125.  1  Barn. 
B.  R.  280,  291,  298,  424,  S.  C.  If  the  writ  state  that  the  testator  had  bona  nota- 
bilia  in  divers  dioceses  it  need  not  state  them  to  be  within  the  province  of  the 
Prerogative  Judge,  especially  if  he  has  once  acted. 

A  mandamus  was  granted  to  Dr.  Bettesworth  as  Judge  of  the  Prerogative  Court 
of  Canterbury,  to  grant  probate  of  the  will  of  the  Earl  of  Londonderry,  to  the  executors 
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therein  named  (1).  The  day  after  it  was  returnable  a  rule  was  prayed  for  the  doctor 
to  return  the  writ  instanter.  And  Strange  for  the  doctor  insisted,  that  it  ought  to  be 
a  four  days  rule  :  but  upon  conference  with  the  Clerks  of  the  Crown-Office,  the  Court 
was  of  opinion,  that  there  was  no  stated  time  for  these  rules,  but  that  the  distance  of 
place  ought  to  be  the  guide ;  and  therefore  they  ordered  the  writ  should  be  returned 
the  next  day.  Whereupon  the  doctor  returned,  that  it  is  the  custom  and  practice  of 
the  Prerogative  Court,  that  if  any  creditor  of  the  deceased  enters  a  caveat  against 
granting  probate,  and  swears  himself  to  be  a  creditor,  there  goes  out  a  commission  of 
appraisement,  till  the  return  whereof  the  Judge  has  not  used  or  ought  to  grant  any 
probate  (2) ;  then  he  sets  out,  that  two  creditors,  who  swore  to  their  debts,  entered  a 
caveat  and  prayed  a  commission  of  appraisement,  which  was  decreed  and  issued,  but 
is  not  yet  returnable ;  et  ea  de  causa  he  cannot  as  yet  grant  a  probate. 

Upon  argument  the  Court  held  the  return  to  be  ill,  for  that  the  Judge  can  only 
stay  the  probate  where  there  is  a  contest  about  the  validity  of  the  will.  This  com- 
mission of  appraisement  can  be  of  no  use  but  to  spend  money,  and  delay  the  executor 
from  getting  in  the  effects  of  the  testator.  And  by  21  H.  8,  c.  5,  the  probate  is  to  be 
granted  with  convenient  speed,  without  any  frustratory  delay ;  and  the  Ecclesiastical 
Court  shall  never  be  [858]  suffered  to  set  up  their  practice  against  the  law  of  the  land, 
a  peremptory  mandamus  was  therefore  granted. 

Exception  was  taken  to  the  writ,  that  it  was  only  that  the  earl  had  bona  notabilia 
at  Westminster,  and  in  divers  dioceses,  but  do  not  say  within  the  province  of  Canter- 
bury. But  the  Court  over-ruled  it,  saying  they  would  not  presume  an  inferior  juris- 
diction, and  it  appeared  he  had  already  done  some  acts  of  office  as  the  Prerogative 
Judge,  and  shall  not  be  received  now  to  say  it  does  not  appear  he  has  any  jurisdiction. 
Strange  pro  def. 

(1)  Mandamus  refused  when  the  executors  had  renounced,  for  it  is  not  a  case 
within  the  statutes.  Rex  v.  Betiesworth,  post,  956.  2  Kely.  139.  Vide  post,  892. 
Dunkin  v.  Munn,  Sir  T.  Raym.  235. 

(2)  Rex  v.  Dr.  Betteswarth,  East,  10  Geo.  2.     And.  366,  n.  A.  S.  P. 

Ragg  vers.  King. 

Boatswain  may  sue  in  the  Admiralty  for  wages.     1  Barn.  B.  R.  297,  S.  C. 

A  prohibition  was  granted  to  a  suit  for  wages  by  the  master  in  the  Admiralty  (1), 
but  denied  as  to  the  boatswain,  who  is  to  be  considered  as  a  common  mariner. 
Salk.  33  (a). 

(1)  Read  v.  Chapman,  post,  937,  S.  P.     JVilkins  v.  Carmichael,  Doug.  101. 
(a)  Holt  595.     Carth.  578.     12  Mod.  405,  S.  C. 

Dickinson  vers.  Fisher. 

Practice. 

It  was  held,  that  as  the  defendant  must  move  to  change  the  venue  before  plea 
pleaded,  so  the  plaintiff  must  in  like  manner  move  to  discharge  the  rule  on  under- 
taking to  give  material  evidence  before  replication  or  plea(l).  Quaere  tamen  as  to 
the  plea,  for  the  plaintiff  may  not  have  time,  because  the  defendant  may  give  a  plea 
at  the  same  time  he  serves  the  rule  to  change  the  venue. 

(1)  That  plaintiff  may  bring  back  the  venue  after  plea  pleaded  vide  Bruckshaw  v. 
Hopkins,  Cowp.  409.     Vide  also  post,  1162,  1202. 

DoMiNus  Rex  vers.  Hawks. 

In  convictions  there  must  be  a  judgment,  quod  forisfaciat.     Fitzg.  124,  more  full. 
1  Barn.  B.  R.  112,  300,  S.  C. 

A  conviction  for  killing  a  deer  was  quashed,  because  it  was  only  convictus  est, 
without  any  judgment  quod  forisfaciat  (1). 

K.  B.  XXII.— 29 
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(1)  Eex  V.  Elwell,  ante,  794.  Rex  v.  Vipont,  2  Burr.  1163,  and  the  cases  there 
cited.     S.  P.  Rex  v.  Chandler,  1  Salk.  378,  contra. 

Pyle  vers.  Grant. 

Appellee  not  bailable  if  convicted  on  the  indictment  though  pardoned. 
1  Barn.  B.  R.  255,  260,  276,  S.  C.     Ante,  402,  855. 

In  appeal  of  murder,  it  appeared  the  defendant  was  convicted  on  the  indictment, 
but  pardoned  on  the  report  of  the  Judge,  and  after  issue  joined  on  the  appeal,  ho 
moved  to  be  bailed,  which  was  refused,  the  presumption  being  against  him,  contrary 
to  Bambridge's  case.  But  a  trial  at  Bar  being  ordered  this  term,  and  the  appellant 
having  taken  no  step  to  bring  it  on,  but  upon  the  day  appointed  moving  to  put  it  off 
to  a  further  day  ;  the  [859]  Court  took  the  appellee's  own  recognizance  in  5001.  to 
appear  the  last  day  of  the  term  ;  and  ordered  that  nothing  should  be  done  as  previous 
to  the  day  appointed  for  the  trial  ;  that  if  there  was  a  discontinuance,  the  appellee 
might  take  advantage  of  it.  And  the  last  day  of  the  terra  he  was  discharged,  the 
appellant  not  appearing.     Strange  pro  appellante. 

Wilson  versus  Poulter. 
[Referred  to.  Republic  of  Peru  v.  Peruvian  Guano  Company,  1887,  36  Ch.  D.  499.] 

A.  knowing  of  B.'s  bankruptcy  at  the  request  of  B.'s  wife  and  with  bis  money  buys 

30  South-Sea  bonds  and  gives  them  to  her.  B.'s  assignee  seizes  22  as  part  of  the 
bankrupt's  estate,  he  cannot  maintain  trover  against  A.  for  the  money  with  which 
he  purchased  the  other  eight.     1  Barn.  B.  R.  77,  118,  136,  142,  284,  S.  C. 

Trover  by  the  plaintiff  as  administratrix  of  William  Wilson  the  assignee  of  the 
effects  of  Edward  Poulter  a  bankrupt,  for  ready  money,  ad  damnum,  60001.  Upon 
not  guilty  a  special  case  was  made  for  the  opiTiion  of  the  Court. 

That  Edward  Poulter  on  7  May  1724,  became  a  bankrupt,  and  a  commission  issued 
against  him  3  August  following,  by  virtue  of  which  he  was  declared  a  bankrupt,  and 
the  plaintiff's  intestate  chosen  assignee,  and  had  an  assignment. 

That  16  June  1724,  the  bankrupt's  wife  brought  to  the  defendant  30821.  3s.  lid. 
of  the  bankrupt's  money,  and  desired  the  defendant  to  buy  some  India  and  South-Sea 
bonds  with  it.  That  the  defendant  knowing  of  the  bankruptcy,  and  that  the  money 
was  part  of  the  bankrupt's  effects,  received  the  same,  and  on  the  said  16  June,  and 
23  June,  with  part  of  the  said  moiie)'  bought  twenty  South-Sea  and  India  bonds,  and 
John  Abington  the  defendant's  servant,  by  defendant's  order,  with  other  part  of  the 
money  bought  ten  bonds  more,  and  defendant  delivered  all  the  thirty  to  the  bank- 
rupt's wife.  That  on  2  September  1724,  the  assignee  having  notice  where  some  of 
the  effects  were  deposited  by  the  wife,  seized  twenty-two  of  the  bonds  for  the  benefit 
of  the  creditors,  and  accepted  them  as  part  of  the  bankrupt's  estate.  And  upon  this 
state  of  the  case  the  point  reserved  was,  whether  the  defendant  is  liable  in  this  action 
to  make  satisfaction  for  the  money  with  which  the  eight  bonds  that  did  not  come  to 
the  hands  of  the  assignee  were  purchased. 

Strange  pro  quer'  argued,  that  here  was  a  plain  property  in  the  plaintiff  and  a 
conversion  in  the  defendant.  In  order  to  make  it  out,  there  are  some  things  stated, 
which  should  be  laid  out  of  the  case.  1.  That  at  the  time  of  receiving  the  money 
and  buying  the  bonds,  there  was  no  commission  ;  the  transaction  by  defendant  being 
in  June,  and  the  commission  and  assignment  not  till  August  following.  But  as  to 
this  it  is  stated  that  he  became  a  bankrupt  7  May  before,  and  from  that  time  the 
property  of  the  assignee  commences  (1).  2.  That  ten  of  the  bonds  were  bought  by 
another  person,  one  John  Abington.  But  this  is  stated  to  have  been  done  by  the 
defendant's  order,  and  with  part  of  the  money  received  by  him  of  the  bankrupt's  wife, 
and  that  the  de[860]-fendant  had  the  bonds  of  his  servant,  and  delivered  them  to  the 
wife,  by  which  he  has  made  it  his  own  act.  3.  The  seizing  twenty-two  of  the  bonds 
by  virtue  of  the  commission  for  the  benefit  of  the  creditors,  and  accepting  them  as 
part  of  the  bankrupt's  estate.     This  is  not  stated  to  be  done  in  affirmance,  and  by 
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way  of  authenticating  the  act  done  by  the  defendant  in  purchasing  these  bonds ;  but 
only  to  lessen  the  damages,  which  otheiwise  must  be  given  for  all  the  money,  and  to 
shew  that  in  point  of  justice  and  equity  the  plaintiff  is  intitled  only  to  a  satisfaction 
for  the  money  with  which  the  eight  bonds,  not  yet  brought  to  light,  were  purchased  ; 
for  if  the  plaintiff  had  taken  a  verdict  for  the  whole,  she  must  have  been  compelled  in 
a  Court  of  Equity,  either  to  deliver  up  the  twenty-two  bonds,  or  abate  for  them  ;  and 
it  is  in  ease  and  favour  of  the  defendant,  who  had  parted  with  the  possession,  to  take 
these  bonds  out  of  the  hands  of  a  third  person,  and  at  the  same  time  allow  him  the 
benefit  of  the  seizure.  The  purchase  of  every  bond  is  a  distinct  act,  and  where  that 
which  is  the  proiJuce  of  my  money  is  to  be  come  at,  I  have  my  election  to  sue  for  the 
money,  or  the  thing  so  purchased  with  my  money.  Hussy  v.  Phydall,  12  W.  3(a),  if 
the  bankrupt  sells  goods,  the  assignee  may  bring  trover  for  the  goods,  or  affirm  the 
sale  and  sue  for  the  money  ;  and  if  the  bankrupt  does  so  in  two  instances,  the  assignee 
is  not  bound  to  make  one  uniform  election  for  both  cases  ;  but  as  they  are  distinct 
and  independant,  he  may  sue  one  vendee  for  the  money,  and  as  to  the  other  may 
disaffirm  the  sale  and  maintain  trover.  In  this  case  it  is  stated,  that  the  bonds  were 
purchased  at  different  times,  some  upon  the  16th,  and  others  upon  the  23  June;  not 
that  it  is  material  what  he  did  with  the  money,  for  as  he  was  possessed  of  the  money 
of  the  assignees,  he  can  no  otherwise  discharge  himself  of  it,  than  by  a  payment  to 
them.  4.  The  danger  that  in  general  will  attend  brokers  and  others,  if  they  should 
be  charged  merely  on  account  of  the  money's  passing  through  their  hands,  may  be 
laid  out  of  the  case.  If  they  do  not  know  it,  it  may  be  hard  ;  but  if  they  know  it 
they  ought  to  be  charged,  and  there  is  express  knowledge  stated  in  this  case,  not  only 
of  the  bankruptcy,  but  that  the  money  was  the  bankrupt's  effects  (2). 

If  these  things  are  laid  out  of  the  case,  there  will  then  be  a  plain  property  in  this 
money  in  the  plaintiff,  and  a  conversion  in  the  defendant.  It  will  be  no  more  than 
this  :  a  man  knowing  of  the  b.^inkruptcy,  and  having  money  or  goods  of  the  assignee, 
disposes  of  them  without  his  authority  ;  and  it  will  not  at  all  differ  from  the  case  of 
Parker  v.  Godin,  M.  2  Geo.  2,  ante,  813,  where  Satur  a  bankrupt  left  plate  with  his 
wife,  who  to  raise  money  delivered  it  to  her  servant,  who  went  along  with  the 
defendant  to  [861]  a  broker's  door,  and  there  the  defendant  took  the  plate  and  went 
into  the  shop  and  pawned  it  in  his  own  name,  and  gave  his  own  note  to  repay  the 
money,  and  on  receipt  of  it  went  back  and  paid  the  money  to  the  bankrupt's  wife: 
And  in  trover  for  the  plate,  it  was  held  that  he  was  liable,  though  he  did  not  apply 
the  money  to  his  own  use.  He  was  charged  with  the  plate  as  having  had  it  in  his 
custody,  and  not  delivering  it  to  the  assignee  ;  and  there  the  plate  was  forth-coming, 
but  these  eight  bonds  are  not.  There  the  directions  were  to  pawn,  here  to  buy. 
There  the  produce  of  the  plate  was  delivered  to  the  wife,  here  the  produce  of  the 
money  was  delivered  to  her.  In  neither  case  had  the  defendant  any  advantage ;  if 
any  difference,  his  disadvantage  was  greater  than  these  here,  because  there  he  had  by 
note  subjected  himself  to  pay  the  money. 

It  may  be  said  he  laid  out  the  money  as  directed,  and  pursued  his  authority.  To 
which  it  is  answered,  that  no  body  could  give  him  any  directions  or  authority  but  the 
assignee,  and  he  was  not  privy  to  the  transaction  ;  for  though  in  another  case  it  shall 
be  taken  that  the  wife  acts  as  a  servant,  yet  that  is  only  where  the  husband  himself 
has  power  ;  and  though  the  assignee  comes  in  in  privity  under  the  bankrupt,  yet  that 
is  only  as  to  all  transactions  previous  to  the  bankruptcy  ;  but  no  act  of  the  bankrupt 
subsequent  can  bind  the  assignee,  there  being  then  no  privity  between  them. 

The  Court  without  hearing  any  argument  of  the  other  side,  declared,  that  if  the 
four  things  insisted  on  for  the  plaintiff  were  all  to  be  laid  out  of  the  case ;  the 
conclusion  drawn  from  thence,  and  the  application  of  the  case  of  Parker  v.  Godin 
would  be  right ;  and  as  to  the  first,  second,  and  fourth  things,  they  thought  they 
ought  to  have  no  weight  against  the  plaintiff;  but  as  to  the  third,  they  were  all  very 
clear  in  opinion,  that  the  seizing  part  of  the  bonds  was  an  affirmance  of  the  defen- 
dant's act  in  laying  out  the  money  ;  and  that  the  plaintiff  therefore  could  not  avow 
the  act  as  to  part,  and  disavow  it  for  the  rest  (3).     So  the  defendant  had  judgment. 

(1)  See  Cooke's  Bank.  Laws,  652  to  688.     Bull.  L.  N.  P.  41. 
(a)  Rep.  12  Mod.  324.     Holt  9-5.     3  Salk.  59. 
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(2)  Fernm  v.  Hankey,  2  Term  Kep.  113.  3  Bro.  Chan.  Ca.  313,  and  Cooke's 
Bank.  Law,  3  ed.  ut  supra. 

(3)  Clarke  v.  Ryall,  1  Black.  642.  Vernon  ct  AV  v.  Hansan,  2  Term  Rep.  287. 
In  1  Barn.  284,  the  Court  are  said  to  have  doubted  whether  the  purchase  of  India 
and  South-Sea  bonds  was  a  conversion  under  the  circumstances  of  this  case. 

Sir  John  Fortescue  Aland  vers.  Ma.son. 

Where  error  is  brought  on  a  judgment  that  the  parol  shall  demur,  the  nonage  cannot 
be  pleaded  again  to  it.  Error  in  B.  R.  in  Ireland  to  reverse  a  common  recovery 
suffered  there  in  C.  B.  The  tenant  pleads  infancy  and  that  he  is  in  by  descent, 
and  prays  the  parol  may  demur,  judgment  accordingly,  which  is  afiirmed  upon  error 
here,  in  B.  R.  He  may  plead  thus,  after  an  imparlance  and  the  plea  will  be  good 
although  it  does  not  mention  the  infant's  age.  L.  Raym.  1433.  1  Barn.  B.  R.  5, 
100,176,231,288.  Fitzg.  114.  Vide  3  Com.  Dig.  Infant  (D.  1),  624.  3  Bac. 
Abr.  Infancy  (L.  1),  162,  S.  C. 

Error  of  a  judgment  in  B.  R.  in  Ireland  on  a  writ  of  error  there  brought  to  reverse 
a  common  recovery.  The  defendant  pleads  infancy,  and  prays  that  the  parol  may 
demur;  upon  which  judgment  is  entered,  quod  loquela  remaneat  untill  his  full  age; 
of  which  judgment  a  writ  of  error  being  now  brought,  the  defendant  comes  in  again 
and  pleads  the  same  plea,  and  prays  that  the  parol  upon  the  writ  of  error  in  England 
may  demur.     To  this  plea  the  plaintiff  in  error  demurs,  and, 

[862]  Filmer  pro  quer'  in  errore  argued,  that  whatever  may  be  the  validity  of 
the  first  plea,  yet  the  second  will  be  ill ;  because  that  is  to  bar  the  plaintiff  of  his 
right  to  dispute  the  validity  of  the  first  plea,  and  is  contrary  to  the  maxim  laid  down 
by  Lord  Bacon  in  his  Elements  6,  7,  Non  valet  exceptio  ejusdem  rei  cujus  petitur 
dissolutio :  and  it  is  a  rule,  that  you  shall  not  plead  a  matter  which  will  come  in 
judgment  upon  the  first  suit.  7  H.  6,  44.  Bro.  Error  70.  Co.  Litt.  128  a.  If  the 
defendant  had  to  this  second  writ  of  error  pleaded  in  nullo  est  erratum,  he  would  still 
have  had  the  advantage  of  his  principal  point,  whether  the  parol  shall  demur  or  not. 

Et  per  Curiam,  the  plea  in  Ireland  was  very  proper,  but  the  other  party  has 
a  right  to  dispute  the  validity  of  the  judgment  given  upon  it.  Now  if  this  second 
plea  be  allowed,  the  defendant  will  have  had  all  the  advantage  of  his  nonage,  though 
it  should  happen  to  be  a  case  (as  in  dower)  where  he  is  not  intitled  to  his  age.  If 
a  writ  of  error  be  brought  to  reverse  a  fine,  the  fine  itself  shall  not  be  pleaded  in  bar. 
Sir  Thomas  Jones  181.  The  defendant  might  safely  have  pleaded  in  nullo  est  erratum, 
and  that  would  not  have  been  a  waiver  of  his  first  plea. 

It  was  argued  a  second  time  in  Hil.  sequen',  when  the  Court  continuing  of  the 
same  opinion,  there  was  a  judgment  quod  def  ad  errores  prajd'  ulterius  respondeat. 

The  plea  of  nonage  in  England  having  been  over-ruled ;  it  came  now  to  be 
debated  on  the  validity  of  the  judgment  of  B.  R.  in  Ireland,  by  which  the  parol  was 
to  demur,  till  the  infant  came  of  age,  and  the  Court  being  of  opinion,  that  it  was 
proper  to  consider  that  as  a  previous  question  to  the  errors  in  the  common  recovery, 
if  there  were  any,  Strafige  pro  quer'  in  errore  argued,  that  the  plea  was  ill  both  as  to 
the  matter,  and  as  to  the  manner  of  it. 

As  to  the  matter  of  it :  he  is  not  intitled  to  his  age,  because  by  his  own  shewing 
he  is  in  by  descent,  and  therefore  say  some  books  he  shall  not  have  his  age.  47  Ass. 
pi.  4.  1  Roll.  Abr.  139,  pi.  33,  "If  a  man  brings  a  writ  of  error  against  the  heir  of 
him  that  recovered,  being  within  age,  and  in  by  descent  of  the  land,  the  parol  shall 
not  demur  for  his  nonage,  though  perhaps  he  hath  a  release  or  other  matter  to  bar 
the  plaintiff,  which  he  hath  not  knowledge  to  plead  within  age." 

Besides,  he  is  not  intitled  to  have  his  age  in  this  case,  because  the  error  assigned 
is  error  in  law,  and  not  in  fact :  and  that  is  the  distinction  taken  by  Justice  Dodderidge 
in  3  Bulst.  139,  where  [863]  he  says,  he  shall  have  his  age  against  an  error  in  fact, 
because  he  may  not  be  supposed  to  know  his  case  well  enough  to  answer  the  matter 
of  fact ;  but  as  to  error  in  law,  it  is  a  matter  that  nevei'  will  lie  in  his  cognizance  ; 
the  Judges  are  to  look  into  it  for  him,  and  they  can  as  well  judge  upon  the  record 
now,  as  when  the  defendant  comes  of  age. 
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But  supposing  this  was  a  case  wherein  the  defemlant  is  intitled  to  his  age,  yet 
the  manner  of  the  plea  is  ill.  1.  As  it  is  a  dilatory,  it  ought  not  to  have  been  pleaded 
after  an  imparlance.  2.  It  does  not  mention  of  what  age  the  infant  is.  In  Co.  Ent. 
2.56,  the  age  is  mentioned,  and  there  is  a  very  good  reason  it  should  be  so ;  because 
at  his  full  age  a  resummons  must  issue,  and  as  this  must  be  founded  upon  the  record, 
it  ought  to  appear  to  the  Court,  when  it  is  the  proper  time  to  award  such  a  writ. 

Sed  per  Curiam,  his  being  in  by  descent  is  the  strongest  reason  for  having  his  age, 
and  though  the  book  cited  is  to  the  contrary,  yet  in  the  same  page  is  a  case  directly 
against  it,  and  the  current  of  authorities  are  so.  And  as  to  Justice  Dodderidge's 
distinction,  there  is  nothing  in  it,  for  a  release  of  errors  if  he  knew  how  to  plead  it, 
would  defend  him  against  errors  in  law  as  well  as  in  fact.  As  to  the  form  of  the 
plea  we  think  it  well  enough,  and  therefore  the  judgment  for  the  parol  to  demur  must 
be  affirmed. 

N.B.  A  fault  in  the  writ  of  error  was  amended  without  costs,  the  statute  not 
giving  costs  on  amending,  as  it  does  on  quashing  (I). 

(1)  Marret  v.  Gardner,  Fitz.  268,  S.  P.  post,  902.  But  said  that  if  the  rule  be 
also  to  amend  the  assignment  of  errors,  it  is  with  costs.     lb. 

[864]    Easter  Term,  3  Georgii  2,  Regis.     In  B.  R. 

Sir  Robert  Raymond,  Knt.,  Lord  Chief  Justice.  Sir  Francis  Page,  Knt.,  James 
Reynolds,  Esq.,  Sir  Edmund  Probyn,  Knt.,  Justices.  Sir  Philip  Yorke,  Knt., 
Attorney  General.     Charles  Talbot,  Esq.,  Solicitor  General. 

The  Mayor  of  Basing.stoke  vers.  Bonner. 

An  attorney  of  C.  B.  must  plead  his  privilege  in  B.  R.  and  cannot  be  discharged  on 
common  bail.  L.  Raym.  1567,  S.  C.  Accord.  Barn.  B.  R.  300,  S.  C.  But  said 
that  defendant  was  discharged  on  filing  common  bail  and  producing  his  certificate. 

Abney  moved,  that  the  defendant  being  an  attorney  of  C.  B.  might  be  discharged 
on  common  bail ;  suggesting  it  to  be  the  practice  of  C.  B.  to  pay  that  respect  to  the 
attornies  of  B.  R.  if  they  are  sued  there,  and  cited  2  Mod.  181.  1  Mod.  10. 
Salk.  544. 

Strange  contra  asserted,  that  there  was  no  such  practice  in  C.  B.  and  as  to  the 
case  in  2  Mod.  it  is  so  far  from  being  an  authority  for  the  defendant,  that  it  appears 
the  Common  Pleas  did  not  discharge  him,  though  arrested  in  the  Palace-yard,  but 
sent  him  up  to  the  King's  Bench.  And  the  other  two  cases  are  of  attornies  of  the 
same  Court,  who  no  doubt  are  to  be  discharged  on  common  bail.  Et  per  Curiam,  the 
defendant  must  find  special  bail  here,  and  may  plead  his  privilege  in  abatement 
after  (1). 

Accordingly  he  put  in  bail,  and  pleaded  his  privilege  ;  to  which  the  plaintiff 
demurred,  and  objected  that  he  had  not  [865]  averred  himself  to  be  an  attorney  at  the 
time  of  filing  the  bill,  but  only  at  the  time  of  pleading  ;  it  is  ante  exhibition'  billae  fecit 
(instead  of  fuit)  et  adhuc  existit  un'  attornatorum  de  C.  B.  And  for  this  fault  the 
Court  held  it  ill,  and  awarded  a  respondes  ouster. 

(1)  Snee  v.  Humphreys,  1  Wils.  206,  S.  P.  But  where  an  attorney  is  arrested  by 
latitat  in  his  own  Court  it  is  a  motion  of  course  to  discharge  him  on  filing  common 
bail.  Wheeler s  case,  1  Wils.  298.  Imp.  Prac.  K.  B.  474,  ed.  1791.  Et  vide  Crossley 
V.  Shaw,  2  Black.  1085. 

DoMiNus  Rex  vers.  Fisher  et  Saunders. 

Where  an  indictment  is  found  at  an  adjourned  sessions,  it  must  appear  the  sessions 
began  in  time.     2  Sess.  Ca.  p.  20,  No.  25.     1  Barn.  K.  B.  278,  327,  S.  C. 

In  the  case  of  Fisher  judgment  was  arrested  after  a  verdict ;  and  in  the  case  of 
Saunders  an  indictment  was  quashed  ;  being  taken  at  an  adjourned  sessions,  and  it  not 
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appearing  what  day  the  original  sessions  began,  to  bring  it  within  the  time  prescribed 
by  the  statute  (1).     Strange  pro  Rege. 

(1)  Vide  Rex  v.  Walker,  2  Sess.  Cas.  17,  pi.  21. 

Hatton  vers.  Hatton. 

Where  there  is  a  legacy  to  the  executor,  the  Spiritual  Court  cannot  entertain  a  suit 
for  distribution  of  the  surplus  among  the  next  of  kin  under  the  statute  (1).  Fitzg. 
126.     1  Barn.  B.  R.  377,  329,  S.  C. 

Strange  moved  for  a  prohibition  to  the  Prerogative  Court,  in  a  suit  there 
instituted  by  the  next  of  kin  against  the  executor,  to  make  distribution  of  the 
surplus,  there  being  a  specifick  legacy  to  the  executor ;  for  that  although  there 
have  been  variety  of  decisions  upon  this  point  in  Courts  of  Equity,  where  they 
have  sometimes  held  the  executor  to  be  a  trustee  for  the  next  of  kin  as  to  the 
surplus  ;  yet  there  was  no  instance  of  the  Spiritual  Court's  judging  of  a  trust,  or 
setting  up  any  interest  contrary  to  the  common  law.  He  insisted,  that  in  the  case 
of  a  will  the  Judge  below  is  functus  officio,  when  he  has  granted  probate,  as  to  all 
purposes  but  calling  for  an  inventory,  according  to  the  statute  21  H.  8,  c.  5,  and  he 
cited  5  Mod.  247,  Petit  v.  Smith  (a),  where  the  testator  gave  51.  to  the  executor,  and 
the  daughter  cited  him  to  make  distribution  ;  and  a  prohibition  was  granted.  And  in 
a  report  of  the  same  case  in  Cumb.  378,  it  is  said  per  Holt  O.J.  they  never  pretended 
to  distribution  in  the  case  of  an  executor  ;  and  they  only  do  it  in  the  case  of  an 
administrator  by  virtue  of  the  statute,  and  he  denied  the  notion  iti  2  Inst.  33,  that 
executors  must  divide. 

Dr.  Sayer  e  contra  would  fain  have  maintained,  that  the  Spiritual  Court  had 
concurrent  jurisdiction  with  the  Court  of  Chancery  in  this  case,  as  well  as  in  legacies  ; 
and  insisted  that  this  is  a  partial  intestacy  as  to  the  surplus.  But  the  Court  was 
clearly  of  opinion,  the  Spiritual  Court  could  not  intermeddle  :  and  said  that  in  case 
of  an  intestacy  they  used  to  be  prohibited,  as  in  Carter  12.5.  1  Lev.  233,  and  the 
Statute  of  Distributions  enlarged,  and  not  barely  confirmed  their  power  ;  as  appears 
by  the  history  of  that  statute  in  Raym.  496,  &c. 

[866]  The  rule  for  a  prohibition  was  made  absolute,  and  the  Court  offered,  that 
if  the  common  lawyers  on  the  doctor's  side,  who  were  Reeve,  Lee  and  Fazakerley, 
would  say  they  thought  there  was  any  thing  in  it,  the  plaintiff  should  declare  in 
prohibition  ;  but  they  declined  it. 

(1)  Eeo:  V.  Raines,  1  Ld.  Raym.  363.     Edwards  v.  Freeman,  2  P.  Wms.  441. 
(a)  1  L.  Raym.  86.     1  P.  Wms.  7,  S.  C. 

DoMiNus  Rex  vers.  Martham  Bryan. 

Intent  to  defraud  not  indictable  (1).     2  Sess.  Ca.  p.  22,  No.  27. 
1  Barn.  B.  R.  298,  331. 

Indictment,  setting  forth  that  the  defendant  came  to  the  shop  of  Langley  a  mercer, 
and  affirmed  she  was  a  servant  to  the  Countess  of  Pomfret,  and  was  sent  by  her  from 
St.  James's  to  fetch  silks  for  the  Queen,  endeavouring  thereby  to  defraud  the  said 
Langley  ;  whereas  in  fact  she  was  no  servant  of  the  Countess  of  Pomfret,  nor  was 
sent  upon  the  Queen's  account.  After  verdict  for  the  King,  it  was  moved  in  arrest  of 
judgment  by  Mr.  Fazakerley,  that  there  being  no  false  tokens,  or  any  actual  fraud 
committed,  there  was  no  offence  indictable  ;  and  he  cited  Salk.  379.  5  Mod.  18. 
6  Mod.  105(a),  HI,  301  (i),  311(1). 

Reeve  contra,  would  have  maintained  it  as  being  a  fraud  concerning  publick 
traffick  ;  and  though  no  harm  was  done,  yet  an  indictment  would  lie,  as  in  the  case 
in  1  Vent.  304,  of  an  indictment  for  a  conspiracy  to  charge  a  man  with  a  bastard 
child,  when  there  really  was  no  child,  so  that  the  party  could  not  suffer. 

Sed  per  Curiam,  there  the  conspiracy  was  the  crime  ;  and  an  indictment  will  lie 
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for  that,  though  it  be  to  rlo  a  lawful  act  :  this  is  no  more  than  telling  a  lie,  and  no 
instance  being  shown  to  maintain  it,  the  judgment  must  be  arrested. 

(1)  Vide  1  Hawk.  P.  C.  c.  71,  s.  2,  p.  343.    S.  P.  and  30  Geo.  2,  e.  24,  and  see  the 
cases  cited  in  Rex  v.  Channell,  ante,  793,  determined  upon  the  same  principle, 
(a)  2  h.  Raym.  1013,  S.  C. 
(J)  2L.  Raym.  1179,  S.  C. 

Stewart  vers.  Smith. 

Scire  facias  against  bail  may  be  teste  the  day  of  the  return  of  the  capias  ad 
satisfaciendum.     L.  Raym.  1567,  S.  C. 

Strange  took  an  exception  to  the  scire  facias  against  bail,  that  on  setting  out  the 
capias  ad  satisfaciendum  in  the  replication,  it  appeared  the  scire  facia.s  bore  teste  the 
very  day  the  capias  ad  satisfaciendum  wa.s  returnable  ;  and  would  have  had  it  to  be 
ill,  because  the  scire  facias  cannot  issue  till  a  capias  ad  satisfaciendum  is  returned  and 
filed  ;  which  could  not  be  presumed  to  have  been  done  the  very  daj'  of  the  return. 
But  the  Court  said  it  was  well  enough,  and  gave  judgment  for  the  plaintiff. 

[867]      SWEETAPPLE   vers.    GOODFELLOVV. 

Writ  of  error  where  a  supersedeas.     Fitz.  175.     1  Barn.  B.  R.  334,  S.  G. 

It  was  held  that  a  writ  of  error  is  so  absolutely  a  supersedeas,  that  the  plaintiff 
cannot  so  much  as  take  out  a  capias  ad  satisfaciendum,  and  return  non  est  inventus, 
in  order  to  proceed  against  the  bail  (1). 

(1)  Smith  V.  Nicholson,  post,  1186.     Ferry  v.  Cambell  et  AV,  3  Term  Rep.  390,  S.  P. 

TuLLY  vers.  Sparkes. 

The  bankruptcy  of  the  obligor  does  not  discharge  a  bond  conditioned  for  his  executor 
to  do  an  act(l).  In  debt  if  there  be  no  writ  of  inquiry  to  ascertain  the  damages 
sustained  by  the  detention  of  the  debt,  quajre,  whether  they  as  well  as  the  costs  of 
suit  should  be  stateil  to  be  given  with  the  assent  of  the  plaintiff.  Record  and 
transcript  amended  in  B.  R.  after  error  brought  in  the  Exchequer  Chamber.  1  Barn. 
B.  R.  59,  79,  325,  335,  342.     2  Eq.  Abr.  105,  c.  5,  in  n. 

Debt  upon  a  bond  against  the  defendant  Sparkes  and  May  as  executors  of  William 
Donelson,  setting  forth  that  Donelson  entered  into  a  bond  in  8001.  conditioned,  that 
if  he,  his  heirs,  executors  or  administrators  should  pay  to  the  plaintiff  4001.  within 
two  months  after  the  death  of  the  obligor  in  case  he  shall  marry  Martha  Latimer  and 
she  shall  survive  him,  then  the  bond  to  be  void.  The  plaintiff  then  avers,  that  the 
marriage  was  had  and  the  wife  survived,  and  the  defendants  were  made  executors  ; 
but  neither  they  nor  the  heir  have  paid  the  money  according  to  the  condition.  The 
defendant  May  pleads  that  he  never  adrainistred  or  proved  the  will,  and  the  plaintiff 
as  to  him  enters  a  nolle  prosequi.  The  other  defendant  Sparkes  prays  oyer  of  the 
bond,  which  is  set  out  without  the  condition  ;  and  then  pleads,  that  the  obligor  was 
a  trader,  and  after  entering  into  the  bond  committed  an  act  of  bankruptcy,  whereupon 
the  creditors  petitioned,  had  a  commission,  and  he  was  declared  a  bankrupt,  and  had 
his  certificate,  which  was  confirmed.  To  this  the  plaintiff,  having  inrolled  the  condition 
of  the  bond  in  hiec  verba,  demurred  ;  and  the  defendant  joined  in  demurrer. 

Strange  pro  quer'  argued,  that  the  plea  was  ill  :  he  laid  it  down  as  a  general  rule, 
that  a  creditor  shall  not  be  barred  quoad  a  demand  which  he  cannot  come  into  a 
distribution  for  ;  although  to  some  purposes  a  bond  is  debitum  in  prsesenti,  yet  this 
is  to  be  considered  upon  the  reason  of  the  several  Acts  relating  to  bankrupts,  which 
plainly  design  to  bar  no  body  but  those  who  can  seek  relief  under  the  commission. 
And  this  is  proved  by  the  statute  7  Geo.  1,  c.  31,  which  recites  the  inconvenience, 
that  creditors  by  bond  or  note  payable  at  a  future  day  could  not  prove  their  debts 
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before  the  commissioners,  and  therefore  gives  a  liberty  to  prove  the  debt,  and  have 
a  distribution,  making  a  rebate  of  interest,  where  the  money  is  payable  at  a  certain 
future  day,  and  where  the  debt  arose  by  the  sale  of  goods.  That  it  could  not  be  done 
before  this  Act,  is  proved  by  the  case  of  Callowel  v.  Ciutlerbuck,  Pasch.  10  Ann.  B.  R. 
which  was  a  note  dated  1  January,  payable  one  month  after  date,  the  party  became 
a  bankrupt  10  January;  and  it  was  held  that  the  creditor  could  not  come  [868]  in 
for  a  distribution,  for  though  it  was  debitum  in  priesenti,  yet  the  cause  of  action  did 
not  accrue  until  after  the  act  of  bankruptcy. 

This  demand  depends  on  two  contingencies,  whether  it  shall  ever  arise;  first  the 
marriage  taking  effect,  and  secondly,  the  wife's  surviving ;  and  it  is  impossible  to 
make  a  rebate  of  interest,  there  being  no  certain  time  to  compute  it  from.  If  the 
bankrupt  himself  would  discharge  himself,  his  plea  must  be  that  the  cause  of  action 
arose  before  he  became  a  bankrupt ;  but  could  that  be  .said  in  this  case  ■? 

Jocelyn  contra  insisted,  that  the  words  of  5  Geo.  1,  c.  24,  discharged  the  bankrupt 
from  all  debts  contracted  due  or  owing,  in  the  disjunctive,  and  that  this  is  certainly 
a  debt  contracted  :  were  it  a  bond  to  the  bankrupt  on  such  a  contingency,  it  would 
certainly  be  assignable  ;  and  hereupon  he  entered  into  a  long  argument,  to  prove  that 
the  condition  was  no  part  of  the  bond,  but  only  stayeth  the  eifeot  of  it.  Sed  per 
Curiam,  as  no  cause  of  action  could  accrue  upon  this  bond  during  the  life  of  the 
bankrupt,  the  obligee  could  never  come  in  for  a  distribution,  and  therefore  shall  not 
be  barred  :  the  Statute  7  Geo.  has  not  taken  in  this  case,  but  explains  very  well  what 
the  law  is  concerning  it ;  and  the  word  debt  in  5  Geo.  must  be  expounded  a  demand- 
able  debt ;  whereas  it  could  never  appear  during  the  life  of  the  bankrupt,  whether  this 
would  ever  come  to  be  a  charge  upon  his  estate. 

Upon  this  judgment  was  given  for  the  plaintiff,  and  the  defendant  brought  a  writ 
of  error  in  the  Exchequer  Chamber,  where  it  was  argued  again  by  Jocelyn  and 
Strange.  And  Mr.  Jocelyn,  besides  his  argument  upon  the  merits,  took  an  exception 
to  the  form  of  the  judgment,  that  the  damages  and  costs  occasione  detentionis 
debiti  are  not  said  to  be  given  ex  assensu  of  the  plaintiff ;  and  for  this  he  cited 
1  Roll.  Abr.  771. 

Strange  contra  argued,  that  whether  it  was  right  or  wrong,  the  defendant  could 
not  object  it,  for  that  he  has  no  election  as  the  plaintiff  has  :  the  plaintiff,  if  he  do  not 
like  the  damages  given  by  the  Court,  may  insist  upon  a  writ  of  inquiry,  2  Saund.  106. 
But  when  he  waives  that,  and  takes  judgment  for  the  damages  and  costs  assessed 
by  the  Court,  it  amounts  to  a  consent  to  stand  by  them.  And  agreeably  to  this 
reasoning  the  objection  was  over-ruled  in  Comb.  220. 

But  if  there  was  any  thing  in  the  objection,  he  insisted  it  was  cured  by  the 
16  &  17  Car.  2,  c.  8,  which  says  there  shall  be  no  [869]  reversal  by  reason  that  the 
costs  in  any  judgment  whatsoever  are  not  entred  to  be  by  consent  of  the  plaintiff. 

He  likewise  insisted,  that  if  it  was  wrong,  there  might  be  a  reversal  only  as  to  the 
damages  and  costs,  and  the  judgment  be  affirmed  as  to  the  debt ;  according  to  the 
case  of  Henriqves  v.  The  Dutch  Wed-India  Company,  Ti'in.  2  Geo.  2. 

And  as  to  the  merits  he  repeated  his  former  argument,  and  cited  two  cases  in 
Chancery,  that  had  been  determined  since  the  judgment  of  B.  R.  viz.  23  December 
1728,  when  the  Lord  Chancellor  having  taken  time  to  consider  of  three  petitions  Ex 
parte  Channel,  Ex  jjarte  Gasekt,  and  Ex  parte  Bateman,  delivered  his  opinion,  that  upon 
a  bottomree  bond  (2),  where  the  ship  was  not  yet  returned,  and  upon  two  bonds  given 
on  marriage  with  conditions  to  leave  money  to  the  wife  if  she  survived,  the  obligees 
could  not  be  let  in  to  prove  their  debts  before  the  commissioners,  because  they  were 
not  payable  at  a  certain  future  time,  but  depended  upon  contingencies. 

Whereupon  the  Judges  in  the  Exchequer  Chamber  were  unanimous  for  affirming 
the  judgment  upon  the  merits  :  but  Pengelly  Ch.  Baron  having  some  doubt  upon  the 
exception  about  ex  assensu  suo,  the  cause  was  adjourned,  and  the  plaintiff  applied  to 
B.  R.  upon  the  16  &  17  Car.  2,  c.  8,  to  amend  it:  where  Jocelyn  argued  very 
elaborately,  that  the  record  was  not  before  them  (3),  and  the  fault  not  amendable  if 
it  was ;  notwithstanding  which  the  Judges  did  amend  it  (4),  (though  they  seemed  to 
think  that  it  could  not  be  a  fatal  objection)  and  upon  amending  the  transcript  also, 
it  went  back  to  the  Exchequer  Chamber,  where  the  judgment  was  affirmed. 

N.B.  There  had  been  a  former  action,  where  the  bankruptcy  was  pleaded,  but  no 
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petition  of  the  creditors  was  set  out,  which  the  King's  Bench  held  to  be  necessary,  and 
for  want  of  it  the  plea  to  be  ill.  But  then  exception  being  taken  to  the  declaration, 
that  it  was  not  averred  the  heir  did  not  pay  the  money,  so  that  a  cause  of  action  did 
not  appear,  the  plaintiff  discontinued  that  suit  upon  payment  of  costs. 

(1)  Ex  parte  Cork,  7  Vin.  72,  pi.  7.  Ex  parte  King,  Davies  254.  Ex  parte  Gioome, 
1  Atk.  115.  Davies  524.  Expiarte  JFinrhester,  1  Atk.  117.  But  if  the  husband  gives 
bond  to  pay  a  sum  of  money  in  his  lifetime  to  trustees,  to  be  laid  out  upon  trusts 
declared  in  marriage  articles,  and  becomes  bankrupt,  the  trustees  may  prove  this  as 
a  debt  under  the  commission.  Ex  parte  JVinchester,  1  Atk.  117.  Ex  parte  Smith, 
Cooke's  Bank.  Laws,  3  ed.  267.  Ex  parte  Brmvn.  ib.  271.  Ex  parte  Mitford,  1  Bro. 
Chan.  Ca.  398.  So  also  if  the  bond  be  conditioned  to  pay  the  principal  after  the 
death  of  the  obligor,  and  interest  at  stated  times  during  his  life,  and  the  condition 
is  forfeited  before  bankruptcy.  Ex  parte  fFinchester,  Da,v\ea  530.  1  Atk.  116.  But 
where  the  contingency  upon  which  the  bond  is  to  be  forfeited,  is  the  insolvency  or 
bankruptcy  of  the  husband,  the  trustees  cannot  prove.  Ex  parte  Hill,  Ex  parte 
Matthews,  Cooke's  Bank.  Laws  291,  3  ed.  Ex  parte  Bennet,  ib.  293.  Ex  parte  Greenway, 
1  Atk.  113.  Ex  parte  Mitchell,  1  Atk.  120.  Anon.  3  Wils.  271.  But  the  wife's 
fortune  may  be  settled  on  the  husband  until  his  failure,  and  then  to  her  separate  use. 
Lockyer  v.  Savage,  post,  947.  For  other  cases  of  contingent  debts  vide  Hockley  v.  Merry, 
post,  1043,  and  C'ruikshank  v.  Thompson,  post,  1160. 

(2)  Bottomree  or  respondentia  bonds  are  now  proveable  under  the  commission  by 
19  Geo.  2,  c.  32,  s.  2. 

(3)  Vide  Rulter  v.  Bedstone,  ante,  837. 

(4)  Vide  Richards  qui  tarn  v.  Brown,  Doug.  113,  3  ed.  and  the  note. 

[870]    Trinity  Term,  4  Georgii  2,  Eegis.    In  B.  R. 

Sir  Robert  Raymond,  Knt.,  Lord  Chief  Justice.  Sir  Francis  Page,  Knt.,  Sir  Edmund 
Probyn,  Knt.,  William  Lee,  Esq.,  Justices.  Sir  Philip  Yorke,  Knt.,  Attorney 
General.     Charles  Talbot,  Esq.,  Solicitor  General. 

DoMiNUS  Rex  vers.  Clendon. 

Cannot  join  assault  on  two  people  in  the  same  indictment.     L.  Raym.  1572. 
1  Barn.  B.  R.  337.     2  Sess.  Cas.  p.  24,  No.  28,  S.  C. 

Indictment,  setting  forth  that  the  defendant  made  an  assault  upon  Sarah  the  wife 
of  William  Beatnifl",  and  Elizabeth  Cooper,  and  did  them  beat,  wound,  and  evil 
intreat.  After  verdict  pro  Rege,  it  was  moved  in  arrest  of  judgment,  that  these  were 
two  distinct  offences,  and  therefore  could  not  be  laid  in  the  same  indictment ;  and  of 
that  opinion  was  the  Court,  and  the  judgment  was  arrested.     Strange  pro  def'(l). 

(1)  This  case  is  denied  to  be  law  in  Rex  v.  Benfield,  2  Burr.  984.  Vide  2  Hawk. 
P.  C.  ch.  25,  sect.  89,  p.  342. 

DoMiNus  Rex  vers.  Scott. 

Presentment  must  be  in  Latin  (1). 

The  defendant  was  presented  at  sessions  for  not  attending  at  the  High  Constable's 
Petty  Sessions,  to  give  an  account  of  his  servant's  wages ;  and  being  in  English, 
contrary  to  36  E.  3,  c.  15,  it  was  quashed. 

(1)  But  see  4  Geo.  2,  c.  26,  &  6  Geo.  2,  c.  14,  s.  5. 

[871]    Baynham  vers.  Matthews. 

Where  there  is  a  traverse  the  replication  should  conclude  with  an  averment. 

Fitzg.  130,  S.  C. 

Case  upon  a  promissory  note ;  the  defendant  pleaded  the  Statute  of  Usury ;  to 
which  the  plaintiff  replies,  that  the  note  was  given  for  a  just  debt  absque  hoc  quod 
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corrupte  agreatura  fuit  modo  et  forma,  and  concludes  to  the  country.  Demurrer  inde, 
et  pro  causa,  that  the  replication  should  have  been  concluded  with  an  averment. 
And  Fazakerley  pro  def  argued  that,  the  replication  was  ill,  there  being  new  matter 
disclosed  ;  and  though  there  be  a  negative  and  affirmative  as  to  one  particular  fact, 
yet  the  plaintiff  may  conclude  with  an  averment.     1  Jones  327.     Lutw.  1435. 

Spelman  contra  cited  Co.  Ent.  30-5.  1  Inst.  126.  Raym.  98.  That  where  there 
is  a  negative  and  affirmative,  you  must  not  conclude  with  an  averment.  Et  per 
Curiam,  generally  speaking  it  is  so(l),  and  if  the  plaintiff"  here  would  have  been 
contented  to  have  replied  in  the  common  form,  non  corrupte  agreatum  fuit  modo  et 
forma,  without  a  traverse,  he  would  have  been  right  in  concluding  to  the  country  (2). 
But  wherever  you  add  a  traverse,  there  must  be  an  averment.  Rast.  689.  Lib. 
Placit.  156(3). 

The  plaintiff  prayed  leave  to  discontinue,  and  being  an  administrator  it  was 
granted  without  costs  (4). 

(1)  Vide  Trapand  v.  Mercer,  2  Burr.  1022,  S.  P. 

(2)  Vide  Robinson  v.  Raley,  1  Burr.  316.  Boyce  v.  TFhitaker,  Doug.  94.  Smith  v. 
Dovers,  ib.  428,  S.  P.     Hedges  v.  Sandvn,  2  Term  Rep.  439,  and  the  cases  there  cited. 

(3)  But  wherever  the  whole  substance  of  the  plea  is  put  in  issue  by  the  replication, 
it  may  conclude  to  the  country  notwithstanding  the  traverse.  Vide  the  authorities 
supra,  n.  (2). 

(4)  Edeston  v.  Clipsam,  2  Keb.  385.  Bird  v.  Smith,  2  Barnard.  1542.  Kely.  710, 
S.  C.  Bennet  v.  Coker,  4  13urr.  1927.  Say.  Law  of  Costs  96.  Hugh  v.  Lloyd,  Burt. 
Prac.  Exch.  156,  S.  P.  But  this  being  discretionary  in  the  Court,  they  will  not 
permit  an  executor  or  administrator  to  discontinue,  except  upon  payment  of  costs 
where  he  knowingly  brings  his  action  improperly.  Harris  v.  Jones,  3  Burr.  1451. 
1  Black.  451,  S.  C.  in  B.  R.  Hall  v.  Nrntun,  Barnes  169,  in  C.  B.  Cas.  Pr.  in  C.  B. 
79,  S.  C.     Et  vide  Hawes  v.  Sauiulers,  3  Burr.  1584.     Say.  Law  of  Costs  87,  S.  C. 

Atkinson  vers.  Atkinson. 
Plead  double. 

Leave  was  given  to  plead  non  est  factum,  and  a  discharge  by  a  commission  of 
bankruptcy  (1). 

(1)  Post,  Philips  V.  Wood,  1000,  S.  P.  but  non  assumpsit  and  bankruptcy  denied. 
Newman  v.  Chandler,  Fort.  336. 

DoMiNUS  Rex  vers.  Charlesworth. 
Information  amended.     1  Barn.  B.  R.  342,  344,  S.  C. 

Information  for  forging  a  warrant  of  attorney  to  acknowledge  satisfaction  upon 
a  judgment  of  Easter  term.  And  after  issue  joined  the  record  appearing  to  be  of 
Hilary  term,  the  information  was  amended  without  costs  (the  prosecutor  having  been 
admitted  a  pauper)  and  without  giving  the  defendant  leave  to  plead  de  novo ;  and 
Hil.  10  Ann.  Begina  v.  Simmonds  was  cited,  where  the  title  of  an  Act  set  forth  in  an 
information  was  amended.     Salk.  47.     3  Lev.  347  (1). 

(1)  Rex  V.  Hughes,  cited  in  Rex  v.  Ellam,  Cas.  temp.  Hard.  44.  2  Barn.  446.  Rex 
v.  Wilkes,  4  Burr.  2527,  2532,  S.  P.  and  that  it  may  be  done  by  a  single  Judge  at 
chambers.     Vide  also  Rex  v.  Holland,  4  Terra  Rep.  458. 

[872]    Slater  vers.  Swann. 

At  Guildhall  coram  Raymond  C.J. 

On  not  guilty  for  beating  a  horse,  defendant  may  justify  in  evidence. 

Action  upon  the  case,  for  that  the  plaintiff  was  possessed  of  an  horse  and  cart,  and 
the  defendant  so  violently  beat  the  horse,  that  the  plaintiff  was  deprived  of  the  use 
of  his  cart  and  horse  for  several  days. 
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The  defendant  pleaded  not  guilty.  And  the  Chief  .Justice  allowed  him  to  give  in 
evidence  a  justification  for  beating  the  horse,  viz.  that  the  plaintiff  put  his  cart  before 
the  defendant's  door,  and  prevented  a  cart  which  the  defendant  had  hired  from 
coming  to  take  his  goods,  and  therefore  he  whipt  the  horse  to  remove  the  cart.  And 
the  Chief  .Justice  said,  this  differed  from  trespass  vi  et  armis  for  assaulting  a  man, 
where  the  assault  is  a  cause  of  action  ;  but  here  the  assault  on  the  horse  is  no  cause 
of  action,  unless  accompanied  with  a  special  damage.  And  therefore  he  left  it  to  the 
jury,  on  the  question  whether  defendant  did  any  more  than  was  necessary  to  remove 
the  horse  and  cart  from  his  door,  or  beat  the  horse  immoderately.  And  they  found 
for  the  defendant.  He  said,  if  a  hackney  coach  stands  before  a  tradesman's  door,  and 
hinders  customers ;  he  may  lawfully  take  hold  of  the  horses  and  lead  them  away,  and 
is  not  bound  to  take  his  remedy  for  damages.     Strange  pro  quer'. 

Cole  vers.  Buckland. 

Practice.     1  Barn.  B.  R.  341,  34.5,  S.  C. 

The  second  scire  facias  was  returnable  the  first  day  of  the  term,  and  a  week  within 
term  the  bail  moved  to  stay  the  proceedings,  on  the  common  terms  of  giving  judg- 
ment in  the  scire  facias,  and  taking  four  days  to  surrender  after  affirmance  in  the 
principal  cause.  But  the  Court  held  they  came  too  late,  after  their  time  to  surrender 
was  gone,  and  would  not  revive  it  again  :  all  they  would  do  was,  to  stay  the  suing 
out  execution  till  after  affirmance  (1). 

(1)  Vide  Taswell  v.  Stone,  4  Burr.  2454. 

DoMiNUS  Rex  vers.  Wych. 

Quaker.     1  Barn.  B.  R.  346,  S.  C. 

It  was  denied  to  read  a  Quaker's  affirmation  on  a  motion  for  an  information  for 
a  misdemeanor  (1). 

(1)  The  affirmation  of  a  Quaker  appears  to  be  either  received  or  rejected  by  the 
Court  in  a  proceeding  which  is  in  its  form  criminal,  upon  the  following  principles. 
Where  the  form  is  merely  criminal,  but  the  immediate  object  of  the  prosecution  is  a 
civil  recompence,  the  affirmation  shall  be  received.  Vide  Robins  v.  Sayivanl,  ante,  441, 
and  the  cases  there  cited.  Rex  v.  Turner,  post,  1219.  But  where  it  is  in  substance 
a  criminal  prosecution  having  for  its  immediate  object  the  punishment  of  the 
individual  against  whom  it  is  had,  there  it  shall  not  be  admitted.  As  in  the  present 
case.  Rex  v.  Bell,  And.  200,  but  no  decision.  Rex  v.  Green,  ante,  527,  and  the  note. 
But  in  the  cases  which  come  under  this  last  class,  a  distinction  seems  to  arise,  where 
it  is  a  proceeding  instituted  by,  and  where  it  is  one  had  against  a  Quaker.  In  the 
former  case  his  affirmation  has  been  refused,  although  the  object  of  the  application 
was  his  personal  protection.  But  Lord  Mansfield  seems  not  to  approve  of  these 
decisions  Akhcsan  v.  Everitt,  Cowp.  388,  and  Lord  Hardwicke  expressed  his  doubts, 
and  considered  it  as  a  question  proper  to  be  sent  to  the  Judges.  Ex  parte  Gumbletan, 
2  Atk.  70.  On  the  contrary,  where  application  is  against  a  Quaker,  his  affirmation 
may  be  read  in  his  own  exculpation.  Vide  Roe  v.  Shacklington,  8  Geo.  2.  Uiidson  v. 
Jones,  9  Geo.  2,  And.  201  n.  Rex  v.  Gardiner,  2  Burr.  1117.  But  it  cannot  be  read 
in  exculpation  of  another,  where  the  Quaker  is  not  charged  himself.     lb. 

[873]    Broome  vers.  Rice  et  Al'.    In  C.  B. 

2  W.  &  M.  c.  5.  Defendant  justifies  under  a  distress  for  rent,  and  shews  that  the 
appraisers  were  sworn  before  the  headborough,  though  a  constable  was  present,  the 
parties  go  to  issue,  which  is  found  pro  deP,  the  verdict  shall  be  set  aside  and  an 
inquiry  awarded,  for  the  sale  cannot  be  justified.  Vide  5  Com.  Dig.  Pleader 
(s.  22),  (s.  28),  p.  524. 

In  trespass,  the  defendant  justifies  under  a  distress  for  rent,  and  shews  that  he 
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gave  notice  according  to  the  Act  of  Parliament,  had  the  goods  appraised  by  persons 
sworn  before  the  headborough,  and  sold,  and  the  surplus  left  in  the  hands  of  the 
constable :  the  plaintiff  replied  de  injuria  sua  propria  absque  tali  causa  :  and  on  the 
trial  there  was  a  verdict  for  the  defendant.  But  upon  motion  the  Court  set  aside  the 
verdict,  and  ordered  judgment  to  be  entered  for  the  plaintiff,  and  a  writ  of  inquiry 
of  damages  to  issue.  For  by  the  defendant's  own  shewing  the  sale  cannot  be  justified  ; 
it  appearing  there  was  a  constable  present,  so  that  the  headborough  had  no  power 
to  administer  the  oath.     Vide  Carthew  370. 


Coffin  vers.  Gunner. 

9  Geo.  2,  c.  22.     Leave  given  to  charge  a  felon  convict  with  process.    L.  Raym.  1.572. 
1  Barnard.  B.  R.  339,  341,  356,  S.  C. 

The  defendant  was  convicted  upon  the  Black  Act,  and  ordered  to  be  pardoned,  on 
condition  he  transports  himself.  And  the  Act  working  no  forfeiture  of  goods  or  land, 
Wheat  moved  for  leave  to  charge  him  in  a  civil  action.  And  upon  consideration, 
that  it  was  not  to  hold  him  to  bail,  or  restrain  him  from  performing  the  condition 
of  his  pardon,  the  Court  gave  leave  to  charge  him  with  process,  that  the  plaintiff 
might  proceed  to  get  execution  (1). 

(1)  FoTMorthy's  case,  2  Ld.  Raym.  848.  2  Salk.  500.  7  Mod.  153,  contra  in  the 
case  of  attainder  for  felony.  Sed  vide  Ramsay  v.  Macdonald,  1  Black.  30.  1  Wils. 
217.     Fost.  61,  and  the  opinion  of  Foster  J.  there. 


1  Barn.  B.  R.  354,  S.  C. 


Stonehouse  vers.  MuLUNS. 

In  escape,  the  recaption  must  be  before  action  brought. 
3  Com.  Dig.  Escape  (C),  642. 

The  plaintiff  in  Trinity  term  last  brought  an  action  of  escape  against  the  marshal, 
who  imparled  to  Michaelmas  term,  and  then  pleaded  a  recaption  on  20th  of  October. 
The  plaintiff  demurred.  And  judgment  was  given  for  the  plaintiff,  because  to  oust 
him  of  his  action  it  should  appear  the  recaption  was  before  the  action  brought,  and 
this  appears  to  be  long  after.  3  Co.  44,  52.  1  Jon.  144.  Cro.  Jae.  657.  1  Roll. 
Abr.  808. 

It  was  also  held  that  debt  lies  by  1  R.  2,  c.  12,  as  well  where  the  escape  is 
negligent,  as  where  it  is  voluntary. 

King  vers.  Wilson.     At  Guildhall. 

Frauds  and  perjuries. 

Raymond  C.J.  held,  that  a  parol  promise  to  pay  the  debt  of  another  in  considera- 
tion of  forbearance,  was  void  by  the  Statute  of  Frauds  and  Perjuries  (1). 

(1)  Rothery  v.  Curry,  It.  21  Geo.  2,  C.  B.  Bull.  L.  N.  P.  281.    Fish  v.  Hutchinson, 
2  Wils.  94.     In  Buchmyr  v.  Darnall,  2  Ld.  Raym.  1087,  S.  P.  and  see  the  distinction 
between  the  present  case,  and  Reed  v.  Nash,  1  Wils.  305.     Williams  v.  Leaver,  in  C  B 
2  Wils.  308.     S.  C.  in  B.  R.     3  Burr.  1886. 


[874]    Stonehouse  vers.  Ewen. 

Elegit.     1  Barn.  B.  R.  356,  S.  C.     In  Com.  Dig.  Execution  (C.  14),  130. 

Per  Curiam,  if  it  be  returned  to  an  elegit,  that  there  are  no  lands,  the  sheriff  need 
not  return  an  inquisition ;  for  the  use  of  that  is  only  to  deliver  a  moiety  of  the  lands 
by,  if  there  are  any. 
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DoMiNUS  Rex  vers.  Inhabitantes  de  Minchinhampton. 

Renting  the  pasture  is  no  settlement.     2  Sess.  Ca.  p.  92,  No.  93,  p.  163, 
No.  132.     2  Bott  by  Const,  145,  pi.  185,  more  full. 

Per  Curiam,  renting  a  piece  of  pasture  ground  of  101.  per  ann.  is  a  settlement, 
but  not  renting  the  pasture  of  a  piece  of  ground  (1). 

(1)  This  case  is  said  to  have  been  determined  upon  another  point,  viz.  the  want 
of  an  adjudication.  Burr.  S.  C.  316.  2  Sess.  Cas.  92,  pi.  93.  In  Bex  v.  Lockerhj, 
Burr.  S.  C.  318.  Wright  J.  assenteil  to  the  doctrine  laid  down  here.  But  the  opinion 
of  Buller  J.  Rex  v.  Old  Ahesford,  1  Terra  Rep.  358.  Rex  v.  Stoke,  2  Term  Rep.  451, 
and  the  reasoning  of  all  the  Judges  in  Rex  v.  Tolpuddle,  4  Term  Rep.  671.  Nol.  Rep. 
73,  S.  C.  is  contra. 

DoMiNus  Rex  vers.  Earl. 

Costs  not  to  be  paid  to  an  executor,  bv  the  prosecutor  of  a  criminal  information. 

1  Barn.  B.  R.  335,  338. 

There  was  a  rule  for  the  prosecutor  of  an  information  to  pay  costs  for  not  going 
on  to  trial :  the  defendant  died  before  they  were  paid.  And  it  was  held  the  executor 
could  not  have  them ;  nor  would  he  have  been  liable,  if  the  testator  had  been  ruled 
to  pay  them. 

Co\vPER  vers.  Osborne. 

Consideratur  is  as  well  as  cons'  est. 

The  entry  of  judgment  was  ideo  cons'  without  est.  And  objected  by  Reeve  to 
be  error.  Sed  per  Strange,  it  being  abbreviated  may  pass  for  the  present  tense  of 
the  indicative  mood  of  the  passive  verb,  consideratur,  it  is  considered  ;  and  the  judg- 
ment was  affirmed. 

The  Mayor  of  Poole  vers.  Bennet. 

Venue  changed.     1  Barn.  B.  R.  283.     Case  with  same  name  but  of  a  different  term, 
and  the  motion  said  to  have  been  refused. 

The  action  was  laid  in  the  county  of  Poole,  and  for  a  duty  claimed  to  be  due  to 
the  corporation  ;  and  on  my  motion  the  venue  was  changed  to  Hampshire  (a),  it 
appearing  manifestly  there  could  be  no  fair  trial  in  Poole  (1). 

(a)  Dorsetshire,  quisre. 

(1)  Vide  Mayor  ami  Commonalti/  of  Bristol  v.  Proctor,  1  Wils.  298.    Myloch  v.  Saladine, 

3  Burr.  1564.     Bex  v.  Ameri/,  1  Term  Rep.  363. 

[875]    Child  et  Al'  vers.  Hardyman. 

At  Guildhall  coram  Raymond  C.J. 

Wife  having  lived  in  a  lewd  manner  while  with  her  husband,  leaves  him,  and  after- 
wards sends  to  him  to  receive  her,  or  allow  her  a  maintenance ;  he  tells  her  that 
she  should  live  in  his  garret,  and  refuses  her  a  maintenance,  he  is  not  answerable 
for  her  debts. 

Action  for  linen  sold  to  the  defendant's  wife.  Upon  non  assumpsit,  the  delivery 
was  proved.  And  the  defendant  proved  that  she  had  lived  in  a  very  lewd  manner ; 
one  Mr.  Nott  frequently  coming  to  her  at  her  husband's  house,  and  they  were  locked 
up  together  in  a  bed  chamber ;  and  other  indecencies  passed  between  them.  And  it 
was  also  proved,  that  she  several  times  went  to  the  house  of  this  Nott,  a  gentleman 
in  Wiltshire,  who  lived  within  three  miles  of  the  defendant's  house.  It  did  not  appear 
farther  than  that  he  disliked  her  going  and  staying  at  Mr.  Nott's.  But  under  these 
circumstances  they  continued  to  live  together  (1).  Afterwards  on  the  18th  of  October 
1726,  she  went  away  from  him,  and  went  to  Marlborough,  where  she  resided  for  some 
time.     But  after  the  leaving  her  husband's  house  it  did  not  appear  that  she  ever  saw 
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Mr.  Nott,  or  lived  in  a  lewd  manner.  After  some  time  she  sent  Lucas  an  attorney 
to  her  husband,  to  desire  that  he  would  receive  her  again  ;  the  husband  told  him,  that 
if  she  came  again  she  should  never  sit  at  the  upper  end  of  his  table,  nor  have  the 
government  of  the  children,  but  should  live  in  a  garret.  Then  Lucas  proposed  to 
him,  to  make  her  an  allowance,  and  proposed  about  801.  or  1001.  per  annum,  he  being 
worth  about  5  or  6001.  per  annum.  But  that  was  not  complied  with  ;  and  afterwards 
she  came  to  London,  and  bought  the  linen  to  the  amount  of  531. 

Chief  Justice  Raymond  was  of  opinion,  that  the  plaintiff  should  be  called.  And 
accordingly  he  was  nonsuited.  He  held,  if  a  woman  elopes  from  her  husband,  though 
she  does  not  go  away  with  an  adulterer,  or  in  an  adulterous  manner;  the  tradesman 
trusts  her  at  his  peril,  and  the  husband  is  not  bound.  And  this  had  been  so  adjudged 
in  two  or  three  cases  (2).  Lideed  if  he  refuse  to  receive  her  again,  from  that  time  it 
maybe  an  answer  to  the  elopement  (3).  In  this  case  he  does  not  absolutely  refuse 
to  receive  her  again  (4) :  but  that  she  should  neither  sit  at  his  table,  nor  have  any 
government  of  the  children,  but  should  be  kept  in  a  garret;  and  she  deserved  no 
better  usage.     And  the  plaintiff  was  nonsuit. 

(1)  That  this  is  immaterial  vide  Rohison  v.  Gosnold,  1  Salk.  119.     6  Mod.  171,  S.  C. 

(2)  Etherington  v.  Parrot,  1  Ld.  Raym.  1006.  Longwmih  v.  Hackmm-e,  1  Salk.  118. 
12  Mod.  244.     1  Ld.  Raym.  444,  S.  C.  S.  P. 

(3)  Manhy  v.  Scott,  contra.  1  Bac.  Abr.  Baron  and  Feme  (H).  1  Sid.  109. 
1  Mod.  124.  1  Lev.  4.  1  Keb.  69,  80,  87,  206,  337,  361,  383,  429,  441,  482,  S.  C. 
See  more  upon  the  subject  of  the  husband's  liability  to  debts  contracted  by  the 
wife.     Bolton  v.  Prentice,  post,  1214. 

(4)  James  v.  Warren,  Holt  104. 

[876]    Michaelmas  Term,  4  Georgii  2,  Regis.     In  B.  R. 

Sir  Robert  Raymond,  Knt.,  Lord  Chief  Justice.  Sir  Francis  Page,  Knt.,  Sir  Edmund 
Probyn,  Knt.,  William  Lee,  Esq.,  Justices.  Sir  Philip  Yorke,  Knt.,  Attorney 
General.    Charles  Talbot,  Esq.,  Solicitor  General. 

Palmer  vers.  Wadbrooke. 

Not  guilty,  and  a  justification  not  allowed  to  be  pleaded.     1  Barn.  B.  R.  368,  S.  C. 

In  trespass,  assault  and  battery,  the  defendant  moved  for  leave  to  plead  double, 
viz.  not  guilty,  and  a  justification  in  defence  of  his  master's  barge.  Which  was 
denied  as  being  contradictory  (1). 

(1)  Fisher's  case.  Fort.  335,  R.  ace. 

Berchere  et  Al'  vers.  Colson. 

Bail  may  be  put  in  above  without  the  defendant's  consent.     Tidd's  Prac.  K.  B.  126. 

The  defendant  prevailed  with  Collins  and  Bevan  to  become  bail  for  him  to  the 
sheriff  in  3001.  at  the  return  of  the  writ  they  went  before  a  Judge  in  order  to  put 
in  bail  above.  And  the  defendant  himself  appearing,  and  insisting  that  no  bail  should 
be  taken,  the  Judge  refused  to  do  any  thing  in  the  matter.  Whereupon  I  moved 
the  Court,  that  to  prevent  so  palpable  a  fraud,  the  bail  might  be  permitted  to  perform 
the  condition  of  their  bond,  by  putting  in  bail.  And  leave  being  given  so  to  do,  the 
bail  was  put  in  before  a  Judge,  and  the  next  day  the  bail  took  up  the  defendant,  and 
surrendered  him  in  discharge  of  themselves. 

[877]    Andrews  vers.  Dingley. 

Quashing  writs  is  not  ex  debito  justitifc.     Barnard.  K.  B.  368,  369,  S.  C.  but 

somewhat  different. 

Strange  moved  to  quash  a  special  capias  that  was  teste  17  June  last,  the  cause 
of  action  appearing  on  the  face  of  it  to  arise  21  September  after.     But  the  Court  said, 


2  STRANGE,  878.  MICHAELMAS   TERM,  4    GEO.  2  911 

quashing  was  not  ex  debito  justitiiB,  and  therefore  they  would  give  the  plaintiff  an 
opportunity  to  set  it  right  if  he  could,  by  filing  a  bill  as  of  this  term. 

RiSTON  vers.  Francis,  Bail  of  Nash. 

Practice.     1  Barn.  B.  R.  373,  S.  C. 

After  judgment  on  scire  facias  against  bail,  Agar  moved  to  stay  execution,  the 
I)rincipal  having  brought  error,  and  the  bail  undertaking  to  pay  the  condemnation 
money  and  the  costs  on  the  scire  facias  in  four  days  after  affirmance  :  but  in  this 
case  there  being  no  bail  on  the  writ  of  error,  the  Court  made  the  bail  undertake 
also  to  pay  the  costs  on  the  writ  of  error,  in  case  the  judgment  was  affirmed  :  and 
said,  it  was  a  favour  they  were  asking,  and  they  would  make  them  submit  to 
equitable  terms. 

WoRLEY  vers.  Glover. 

12  Geo.  1,  c.  29.     Practice  on  serving  copies  of  process.     1  Barn.  B.  R.  374,  S.  C. 

Per  Curiam,  on  the  late  Act  12  Geo.  1,  c.  29,  which  requires  the  process  to  be 
served,  it  is  not  necessary  to  shew  the  party  the  original  writ,  as  you  do  on  service 
of  rules.  The  Act  only  requires  him  to  be  served  with  a  copy,  which  is  the  same  as 
if  it  had  said  deliver  a  copy.     Strange  pro  def'(l). 

(1)  Bosivell  V.  Roberts,  S.  P.  in  C.  B.  Barnes  422. 

DoMiNus  Rex  vers.  Elford. 

Certiorari.     1  Sess.  Ca.  323,  No.  256,  S.  C. 

After  a  mandamus  was  taken  out  under  seal  of  the  Court,  the  defendant  (being 
the  country  attorney)  found  a  fault  in  it,  and  altered  it  before  he  delivered  it  to 
the  party  to  whom  it  was  directed.  And  for  this  an  attachment  was  granted. 
And  upon  his  submission  and  paying  costs  he  was  discharged.  After  this  he  was 
indicted  before  the  Judges  of  Assize  at  Exon  for  a  forgery.  And  upon  these  cir- 
cumstances he  moved  for  a  certiorari,  but  the  prosecutor  not  consenting,  the  Court 
refused  to  grant  it(l). 

(1)  Rex  v.  Bestland,  post,  1202.  Regina  v.  KnatchbuU,  1  Salk.  150.  Vide  Rex\. 
Wells,  ante,  549. 

[878]    Winter  vers.  Slow. 

Pauper.     1  Barn.  B.  R.  375,  MSS.  S.  C. 

On  a  motion  to  stay  the  plaintiff's  proceedings  as  a  pauper,  till  he  paid  costs  in 
a  former  action,  wherein  he  was  nonsuited  :  it  appeared  that  the  nonsuit  was  upon 
a  slip  of  the  attorney's  (1),  and  not  upon  the  merits  of  the  cause  ;  which  the  defendant 
might  have  gone  into  notwithstanding,  if  he  would.  The  Court  thought  this  was 
not  vexatious,  and  therefore  refused  proceedings. 

(1)  The  slip  was,  that  the  action  being  trover,  the  only  demand  and  refusal  to 
prove  the  conversion  was  made  after  the  writ  was  sued  out.  MSS.  and  1  Barnard.  375, 
according  to  which  last  report  the  motion  was  to  dispauper  the  plaintiff  upon  this 
ground ;  and  that  that  is  the  proper  method  of  proceeding  vide  Noahs  v.  Watts, 
ante,  420.     Taylor  v.  Lowe,  post,  983. 

Mallory  vers.  Jennings. 

Want  of  writ  of  inquiry  is  aided  (1).     1  Barnard.  B.  R.  376.     Fitzg.  162,  S.  C. 

MSS.  S.  C. 

Upon  debate  it  was  held,  that  the  want  of  a  writ  of   inquiry  is  aided  by  the 
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Statute  of  Jeofails ;  though  it  was  insisted  to  be  such  a  fault  as  could  not  happen 
in  the  case  of  a  verdict. 

(1)  Ees  V.  Pitt,  2  Ld.  Rayra.  1397,  S.  P. 


DuPLESsis  vers.  Chalk. 

Venue.     Fitz.  166.     1  Barnard.  B.  R.  379,  S.  C.     Vide  1  Cromp.  Prac.  of  the 

venue  113. 

Debt  for  rent  laid  in  London  on  a  parol  demise  of  lands  in  Kent ;  and  the  Court 
refused  to  change  the  venue,  saying  they  never  do  it  in  debt. 


Between  the  Parishes  of  Hanmer  in  com'  Flint  and  Ellesmere 

IN  com'  Salop. 

Connected  service  for  a  year,  although  part  of  it  not  under  the  hiring  for  a  year, 
gives  a  settlement.     1  Barn.  B.  R.  378.     2  Sess.  Ca.  p.  166,  No.  133. 

Upon  a  special  order  of  sessions,  the  case  stated  was,  that  Randal  Fidian  being 
unmarried,  and  having  no  child,  was  hired  into  Hanmer  for  a  year,  and  served  the 
same;  and  afterwards  in  1718,  he  being  still  unmarried,  and  having  no  child,  was 
hired  into  Ellesmere  in  Salop,  to  serve  from  Lady-Day  to  Christmas  following, 
(which  he  did)  and  was  then  hired  again  for  a  year  by  the  same  master,  and  served 
to  the  end  of  May.  And  the  sessions  adjudged  it  no  settlemeut,  and  sent  him  to 
Hanmer. 

Strange  moved  to  quash  the  order,  there  being  in  the  whole  a  service  for  a  year 
in  Ellesmere,  and  that  is  enough  to  satisfy  the  statute,  which  requires  both  a  hiring 
and  service  for  a  year.  And  cited  the  cases  of  Overton  v.  Steventon,  Hil.  10  W.  3, 
and  Bex  v.  Inhabitantes  de  Brighlwell  in  com'  Berks,  in  both  which  it  is  held,  that 
the  service  for  a  year  need  not  be  of  the  same  identical  year  for  which  the  hiring 
for  a  year  was.  And  upon  the  authority  of  these  cases  the  Court  held  it  a  settle- 
ment in  Ellesmere,  and  quashed  the  order  of  sessions,  that  adjudged  it  otherwise  (1). 

(1)  Rex  v.  Southmoulton,  1  Ld.  Raym.  426.  Brighlwell  v.  JVestlMlly,  2  Bott  by 
Const.  417,  pi.  387.  Rex  v.  Aynhoe,  ib.  420,  pi.  389.  Rex  v.  Fifehead  Magdalen, 
Burr.  S.  C.  116.  Rex  v.  Under  Barrow  ami  Bradley  Field,  ib.  545.  Rex  v.  Bagworth, 
Cald.  182.  Rex  v.  Ch-eiuion  Underwood,  ib.  359,  S.  P.  From  these  cases  it  appears 
to  be  immaterial  as  to  gaining  a  settlement  what  is  the  number  or  particular  duration 
of  each  of  these  contracts  under  which  the  year's  service  is  performed,  that  is  to  be 
coupled  with  service  under  the  yearly  hiring,  provided  they  are  connected.  It  seems 
equally  immaterial  whether  the  nature  of  the  services  performed  under  the  several 
contracts  are  different  or  not,  provided  they  are  such  as  that  a  contract  to  perform 
each  of  them  for  a  year,  and  service  under  it  would  be  sufficient  to  give  a  settle- 
ment. Rex  V.  Wrinton,  Burr.  S.  C.  280.  Where  it  was  held  that  service  under  a 
weekly  hiring  to  burl  cloth  could  not  be  coupled  with  service  under  a  yearly  hiring, 
so  as  to  confer  a  settlement,  seems  at  first  view  to  contradict  this  opinion.  But  the 
ground  of  that  decision  was,  that  the  contracts  and  not  that  the  services  were  of  a 
difTerent  nature,  the  weekly  hirings  being  such,  as  that  service  under  a  similar  one 
would  not  confer  a  settlement,  though  it  had  been  extended  in  its  duration  to  a 
year.  Mr.  J.  Foster  lays  particular  stress  upon  the  pauper's  not  being  "  in  her 
master's  service  either  at  night  or  on  Sunday's."  There  was  therefore  a  special 
exemption  in  the  contract,  which  not  being  created  by  general  law  or  by  local 
custom,  but  by  the  agreement  of  the  parties,  would  prevent  a  settlement  from  attach- 
ing to  a  year's  service,  under  a  similar  contract,  for  a  year.  As  to  which  point  vide 
Rex  v.  Macclesfield,  Burr.  S.  C.  458.  Rex  v.  Buckland  Denham,  ib.  694.  Rex  v.  King- 
swinfard,  4  Term  Rep.  219.     Rex  v.  North  Nibley,  5  Term  Rep.  21. 
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[879]    Robinson  kt  Al'  Creditors  of  Dr.  Tonge  vers.  Tonge  et  Al'. 

In  Canc'. 

Advowson  is  assets.     3  Wils.  Rep.  398,  401.     2  Eq.  Ab.  259,  c.  16,  454,  c.  14. 

3  Bro.  Par.  Ca.  556,  S.  C. 

Upon  debate  it  was  held,  that  an  advowson  in  fee  was  real  assets  in  the  hands 
of  the  heir  for  payment  of  debts.  1  Jon.  24.  And  the  decree  was  affirmed  in  the 
House  of  Lords  (1). 

(1)  Vide  1  Com.  Dig.  Assets  (A.),  562.     2  Cora.  Dig.  Chancery  (2  G.  1),  363. 

Dr.  Gooche  vers.  The  Bishop  of  London. 

Suit  may  be  in  the  Spiritual  Court  for  a  prestation,  where  the  title  made  to  it  in 
the  libel  is  general,  altho'  the  plea  put  in  is,  that  there  was  no  prescription.  1  Barn. 
B.  R.  391,  S.  C.     Vide  3  Burn's  Eccl.  Law.  79. 

The  bishop  libelled  in  the  Spiritual  Court,  suggesting  that  Dr.  Gooche,  as  Arch- 
deacon of  Essex,  tenetur  solvere  101.  due  to  the  bishop  as  a  prestation,  for  the 
exercise  of  his  exterior  jurisdiction. 

Reeve  moved  for  a  prohibition,  alleging  that  they  had  pleaded  there  was  no 
prescription  ;  and  then  that  being  denied,  a  prohibition  ought  to  go  for  defect  of  trial. 

E  contra  it  was  argued  by  Henchman  et  al',  that  the  libel  being  general,  it  must 
not  be  taken  that  they  go  upon  a  prescription  ;  but  it  is  to  be  considered  in  the 
same  light  as  the  common  case  of  a  pension,  which  is  sueable  for  in  the  Spiritual 
Court :  and  the  nature  of  the  demand  shews  it  must  have  its  original  from  a  com- 
position, it  being  a  recompence  for  the  aich-deacon's  being  allowed  to  exercise  a 
jurisdiction,  which  originally  did  belong  to  the  Ordinary.  2  Cro.  666.  Salk.  58. 
Cro.  Eliz.  675.     2  Inst.  491. 

Et  per  Curiam,  they  may  certainly  intitle  themselves  ab  antiquo,  without  laying 
a  prescription.  And  as  they  have  only  laid  it  in  general,  there  is  no  ground  for  us 
to  interpose,  till  it  appears  by  the  proceedings,  that  a  prescriptive  right  will  come 
in  question  :  if  they  join  issue  on  the  plea,  it  will  then  be  proper  to  apply ;  but  at 
present  there  ought  to  be  no  prohibition. 

DoMiNUS  Rex  vers.  Wildman. 

Mandamus  to  the  clerk  of  a  company  to  deliver  books  to  the  company  (1). 
Mandamus  must  be  made  out  according  to  the  rule. 

A  mandamus  was  granted  to  Wildman  on  ray  motion,  requiring  him  to  deliver 
to  the  Company  of  Blacksmiths  all  books,  papers,  &c.  which  he  had  in  his  custody 
by  virtue  of  being  their  [880]  clerk,  from  which  office  he  had  been  removed. 

The  officer  took  the  rule  to  deliver  them  to  the  new  clerk  ;  but  the  mandamus 
was  made  out  right,  as  I  moved  for  it ;  however  it  varying  from  the  rule,  the  writ 
was  superseded  (2),  and  I  afterwards  moved  and  obtained  a  new  one. 

(1)  "  A  mandamus  was  granted  for  the  clerk  of  a  turnpike  road  to  deliver  the 
books  over.  Rex  v.  Robinson,  1757,  MSS.  M.  Dunning,"  MSS.  see  also  Sheriff  and 
Town  Clerk  of  Nottingham's  case,  1  Sid.  31.  Rex  v.  Ingram,  I  Black.  50.  Rex  v. 
Chapman,  1  Wils.  305.     Vide  also  case  of  Bwough  of  Calne,  post,  948. 

(2)  Vid.  Rex  v.  Major  de  Kingston,  supra,  578. 

BuLLER  vers.  LusItano  de  Pina. 

Where  error  abates  by  the  act  of  the  plaintiff  execution  shall  go. 
1  Barn.  B.  R.  403,  S.  C. 

A  writ  of  error  brought  by  a  feme  sole  abated  by  her  marriage,  and  then  she 
and  her  husband  bring  a  second  ;  and  the  Court  gave  leave  to  take  out  execution,  it 


914  MICHAELMAS   TERM,  4    GEO.  2  2  STRANGE,  881. 

being  a  delay  occasioned  by  the  act  of  the  plaintiflf    in   error  (1).      1    Mod.   285. 
1  Vent.  100. 

(1)  Jenkins  v.  Bates,  post,  1015,  S.  P.     Vide  5  Com.  Dig.  Pleader  (3  B.  12),  706. 

DoMiNus  Eex  vers.  Solomon  Nathan. 

Bankrupt  discharged  for  faults  iu  the  commitment.     1  Sess.  Ca.  p.  331,  No.  264. 

1  Barn.  B.  R.  398,  S.  C. 

The  defendant  was  committed  by  the  commissioners  of  bankrupt,  who  in  their 
warrant  recite  that  he  had  been  examined  before  them  upon  his  oath,  upon  which 
examination  he  had  notoriously  prevaricated  ;  they  therefore  commit  without  bail  or 
mainprize,  until  he  shall  make  a  full  and  true  disclosure  and  discovery  of  his  estate 
and  effects  (1),  or  be  otherwise  delivered  by  due  course  of  law. 

Upon  a  habeas  corpus  it  was  moved  that  the  defendant  might  be  discharged. 
1.  Because  the  Statute  1  Jac.  1,  c.  15,  requires  there  should  be  interrogatories 
exhibited  for  his  examination,  that  so  he  may  have  time  to  consider  of  his  answer, 
and  it  can  then  appear  to  the  Court  whether  he  is  bound  to  answer.  Perhaps  this 
prevarication  might  be  in  a  matter  they  had  no  power  to  enquire  into.  2.  Prevari- 
cated is  too  loose  an  expression  :  he  might  prevaricate,  and  yet  give  a  full  answer  at 
last.     3.  Or  be  otherwise  discharged  is  wrong.     Salk.  351  (a),  348. 

Et  per  Curiam.  Interrogatories  are  a  term  known  in  law,  and  import  that  the 
questions  are  put  in  writing.  And  Holt  held  the  bankrupt  ought  to  have  a  copy, 
and  time  to  consider  of  his  answer.  It  is  very  dangerous  to  let  people  depart  from 
the  words  of  the  Act,  where  these  special  authorities  are  given.  And  this  commit- 
ment not  pursuing  the  words,  the  prisoner  must  be  discharged.  Strange  pro 
defendente. 

(1)  Thomas  Miller's  case,  2  Black.  880,  1141. 
(a)  2  Ld.  Eaym.  851,  S.  C. 

[881]    John  Giles's  Case. 

Mandamus  lies  not  to  grant  a  licence  to  keep  an  ale-house.     1  Barn.  B.  E.  402,  S.  C. 

Cited  And.  180. 

Mr.  Eeeve  moved  for  a  mandamus  to  the  justices  of  the  City  of  Worcester,  to 
grant  a  licence  to  Giles,  to  keep  an  ale-house  :  insisting  that  it  being  within  a  city, 
the  *  2  Geo.  2,  c.  28,  did  not  extend  to  it. 

Strange  contra  insisted,  that  it  was  discretionary  in  the  justices;  and  cited 
Salk.  45,  that  no  appeal  lies  from  the  denial  of  a  licence  (1)  and  if  the  owner  be  com- 
mitted, the  want  of  a  licence  can  only  come  in  question,  and  not  the  reason  why  it 
was  denied. 

Et  per  Curiam,  there  never  was  an  instance  of  such  a  mandamus,  and  therefore 
we  will  not  grant  it. 

*  2  G.  2,  c.  28,  sect.  11,  repealed  by  26  G.  2,  c.  31,  sect.  4,  n.  to  2d  ed. 

(1)  "  It  was  said  by  Mr.  Nares  in  the  case  of  Rex  v.  Young  and  Pitts,  Esq.  B.  E. 
20th  April  1758,  that  the  sole  reason  why  the  justices  of  peace  refused  the  licence  iu 
this  case  was  because  Giles  had  signed  a  petition  to  erect  a  workhouse,  and  though 
the  refusal  was  so  ill  founded,  yet  the  mandamus  was  denied.  MSS.  See  also  the 
report  of  that  case.     1  Burr.  556. 

Joshua  Cornwall's  Case. 

Servant  lets  in  a  thief,  it  is  burglary.     1  H.  H.  P.  C.  553.     1  Hawk.  c.  38,  s.  9, 
p.  162,  and  then  10  S.  T.  433,  in  notis. 

He  was  indicted  with  another  person  for  burglary.  And  upon  the  evidence  it 
appeared  that  he  was  a  servant  in  the  house  where  the  robbery  was  committed,  and 
in  the  night-time  opened  the  street  door,  and  let  in  the  other  prisoner,  and  shewed 
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hira  the  side-board,  from  whence  the  other  prisoner  took  the  plate  :  then  the  defendant 
opened  the  door  and  let  him  out  ;  but  the  defendant  did  not  go  out  with  him,  but 
went  to  bed. 

Upon  the  trial  before  Lord  Chief  Justice  Raymond,  Justice  Denton  and  Baron 
Comyns  at  the  Old-Bailey,  it  was  doubted,  whether  this  was  burglary  in  the  servant, 
he  not  going  out  with  the  other:  and  it  being  laid  down  in  II.  P.  C.  81.  Dalt.  317, 
that  it  is  not  burglary  in  the  servant ;  the  Judges  ordered  it  to  be  found  specially. 
And  afterwards  at  a  meeting  of  all  the  Judges  at  Serjeants'-Itni,  they  were  all  of 
opinion  that  it  was  burglary  in  both  and  not  to  be  distinguished  from  the  case  that 
had  been  often  ruled  and  allowed  in  the  same  page  in  Hale,  that  if  one  watches  at 
the  street  end  while  the  others  go  in,  it  is  burglary  in  all :  and  upon  report  of  this 
opinion  the  next  sessions  the  defendant  was  executed. 

[882]    Mary  Freeman  alias  Talbot'.s  Case. 

The  justices  have  power  to  commit  to  hard  labour  idle  and  disorderly  persons  (1). 

She  was  committed  by  several  justices  of  the  peace,  being  taken  on  a  general  privy 
search,  and  charged  on  oath  to  be  a  loose,  idle  and  disorderly  person  ;  and  the  com- 
mitment required  her  to  be  kept  to  hard  labour  till  the  fiist  day  of  the  next  general 
Quarter-Sessions  :  and  upon  consideration  of  all  the  statutes  relating  to  this  matter, 
which  are  39  El.  c.  4.  1  Jac.  1,  c.  7.  7  Jac.  1,  c.  4.  13  &  14  Car.  2,  c.  12,  g  16. 
II  &  12  W.  3,  c.  18.  1  Ann.  c.  13.  12  Ann.  c.  23,  the  commitment  was  held  to  be 
good,  and  the  prisoner  remanded.     Strange  pro  defendente. 

(1)  Vide  17  Geo.  2,  c.  5,  s.  4.  4  Burn's  Just.  16,  ed.  3.55.  Vagrants,  4  Com.  Dig. 
Justices  of  the  Peace  (B.  76),  et  seq.  636. 

Fuller  vers.  Jocelyn. 

Judgment  may  be  entered  on  a  warrant  of  attorney  after  the  death  of  the  party  (1). 
Cas.  temp.  Hardw.  U)S.     1  Barn.  B.  E.  357,  358,  404,  S.  C. 

Lady  Twisden  (the  defendant's  testatrix)  9  February  1729  gave  a  warrant  of 
attorney  to  confess  a  judgment.  18  April  1730  she  died,  and  the  judgment  was 
signed  22d  of  April,  as  a  general  judgment  of  Easter  term,  which  began  the  15th. 
And  upon  motion  to  set  it  aside,  it  was  insisted,  that  by  the  death  of  the  party  the 
warrant  was  countermanded.  1  Vent.  310.  Salk.  399.  Co.  Litt.  52  b.  For  it 
is  considered  as  given  only  in  ease  of  the  party,  to  excuse  her  personal  appearance 
in  Court,  and  the  attorney  cannot  do  more  for  her  than  she  could  for  herself.  And 
this  is  by  relation  to  divest  a  right  legally  vested  in  the  executor,  who  in  confidence 
of  the  goods  may  have  advanced  money  out  of  his  own  estate. 

[883]  But  the  Court  said,  that  the  case  of  Gates  v.  Woodward,  Salk.  87.  2  Mod.  Cas. 
93  («)  was  not  to  be  got  over  ;  and  that  it  being  the  course  of  the  Court  to  enter  the 
judgments  as  of  the  first  day  of  the  terra,  they  could  not  alter  it  on  consideration  of 
the  circumstances  that  attend  a  particular  case  :  besides  this  seems  to  be  established  by 
the  Statute  of  Frauds,  which  provides  for  pui  chasers,  but  has  given  no  remedy  for  this. 

(1)  Chancy  v.  Needham,  post,  1081.  Robinsm  v.  Tmge,  3  P.  Wms.  398.  Saville  v. 
Wiltshire,  Barnes  271,  S.  P. 

(a)  Rep.  also,  2  L.  Raym.  766,  849.     3  Salk.  116.     Holt  401. 

DoMiNus  Rex  vers.  Johannem  Huggins,  Arm. 

[Referred  to,  Winsm-  v.  R.,  1866,  L.  R.  1  Q.  B.  318.] 

If  a  gaoler  confines  his  prisoner  against  his  will  in  an  unwholsome  room  without 
allowing  him  the  necessaries  of  a  chamber-pot,  &c.  whereby  he  contracts  a  distemper 
by  which  he  dies,  this  is  murder  by  duress  in  the  party  doing  it.  But  if  the  verdict 
finds  that  the  principal  knew  the  condition  of  the  room  for  15  days  before  the  death 
of  the  deceased,   and   that  he  was  within  that  time  once  present  "and  saw  the 
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deceased  under  the  duress  of  the  said  imprisonment  and  turned  away,"  sufficient 
facts  are  not  found  to  amount  to  murder.  In  criminal  cases  the  principal  is  not 
answerable  for  the  act  of  his  deputy.  The  accidental  presence  of  the  principal  does 
not  revoke  the  power  of  the  deputy,  he  must  also  have  an  intention  of  executing 
the  office.  Quiere,  whether  a  venire  de  novo  can  be  awarded  for  uncertainty  in 
a  verdict  in  a  capital  case.  L.  Raym.  1574.  1  Barn.  B.  R.  3.58,  396,  with  the 
arguments  of  the  counsel  at  Serieants'-Inn.  Fitzg.  177,  and  with  the  evidence. 
9St.  Tr.  111. 

The  defendant  stood  indicted  before  the  Justices  of  Oyer  and  Terminer  at  the 
Old-Bailey,  and  the  indictment  set  forth,  that  John  Huggins  1  October  12  Geo.  1,  and 
long  before,  and  until  1  January  following,  was  warden  of  the  Fleet,  and  had  the  care 
and  custody  of  the  prisoners  committed  thither.  That  James  Barnes  was  his  servant, 
employed  by  him  in  taking  care  of  the  prisoners.  That  Barnes  being  a  person  of 
a  cruel  nature  and  disposition,  did  1  November  12  Geo.  1,  make  an  assault  upon 
Edward  Arne  then  a  prisoner  in  the  Fleet,  and  feloniously  took  him  against  his  will, 
and  carried  him  to  a  new-built  room  in  the  prison,  where  he  kept  him  six  weeks 
without  fire,  chamber-pot  or  close-stool,  the  walls  being  damp  and  unwholesome,  and 
the  room  built  over  the  common  shore.  That  at  the  time  of  such  imprisonment 
Barnes  and  Huggins  knew  the  room  to  be  as  before  described.  That  Arne  by  reason 
of  his  imprisonment  in  the  said  room  sickened,  and  by  duress  thereof  died  ;  and  that 
Huggins  was  aiding  and  abetting  Barnes  in  committing  the  said  felony  and  murder. 

The  defendant  Huggins  only  was  taken,  and  having  pleaded  not  guilty,  the  Jury 
find  this  special  verdict. 

That  Queen  Anne  by  letters  patent  under  the  Great  Seal  dated  22  July  12th  of 
her  reign,  constituted  Huggins  warden  of  the  Fleet  during  his  life,  to  be  executed  by 
himself  or  his  sufficient  deputy  or  deputies.  That  from  the  date  of  the  letters  patent 
until  1  January  12  Geo.  1,  the  defendant  was  warden,  and  Thomas  Gibbon  all  the  said 
time  his  deputy,  and  acted  as  such.  That  James  Barnes  was  the  servant  of  Gibbon, 
and  acted  in  the  care  of  the  prisoners,  and  particularly  of  Edward  Arne.  That  Barnes 
7  September,  12  Geo.  1,  assaulted  Arne,  and  feloniouslj'  put  into  a  room  (which  is 
found  to  be  as  described  in  the  indictment)  and  kept  him  there  forty-four  days  without 
fire,  chamber-pot,  or  close-stool,  or  such  like  utensil.  That  Barnes  knew  the  room 
to  be  situate  as  in  the  indictment,  and  that  it  was  unwholesome  ;  and  that  for  fifteen 
days  at  least  before  the  death  of  Arne,  Huggins  knew  the  condition  of  the  room  (1),  but 
whether  he  knew  it  before,  penitus  ignorant.  That  by  duress  of  the  imprisonment 
Arne  10  September  became  sick,  and  languished  till  20  October  following,  upon  which 
day  he  died  by  duress  of  the  said  imprisonment  in  the  said  room.  That  fifteen  days 
at  least  before  his  death  Huggins  was  once  present  at  the  said  prison,  and  saw 
Arne  under  duress  of  the  said  imprisonment,  and  turned  away,  and  at  the  same  time 
he  so  turned  away  Barnes  shut  the  door,  and  Arne  continued  in  the  room  till  he  died. 
That  during  the  time  that  Gibbon  was  deputy,  Huggins  sometimes  acted  as  warden. 
But  whether  he  be  guilty  of  the  murder  of  Edward  Arne  is  the  doubt  of  the  jury  ;  on 
which  they  pray  the  advice  of  the  Court ;  et  si  pro  Rege,  pro  Rege;  et  si  pro  defendente, 
pro  defendente. 

This  verdict  was  removed  at  the  prayer  of  Mr.  Attorney  into  B.  R.  and  there 
argued  by  Mr.  Willes  and  Serjeant  Eyre  ;  after  which  it  was  argued  at  Serjeants-Inn- 
Hall  in  Chancery-Lane  before  [884]  all  the  Judges,  by  Serjeant  Cheshyre,  Mr.  Attorney, 
Mr.  Solicitor,  and  Mr.  Willes,  for  the  King ;  and  by  Serjeant  Darnall,  Serjeant  Eyre, 
Serjeant  Hawkins,  Mr.  Peere  Williams,  Mr.  Strange  and  Mr.  Foster,  for  the  prisoner. 
But  as  every  thing  insisted  on  by  either  side  is  taken  notice  of  in  the  opinion  delivered 
by  the  Chief  Justice,  it  will  not  be  necessary  to  state  the  arguments  of  counsel. 

Raymond  Chief  Justice,  after  stating  the  heads  of  the  special  verdict,  went  on  as 
follows.  The  general  question  in  this  case  is,  whether  upon  the  facts  found  in  the 
verdict,  the  prisoner  at  the  Bar  is  guilty  of  the  murder  of  Edward  Arne. 

For  that  purpose  it  will  be  necessary  to  consider  these  two  things  :  1.  What  ottence 
it  is  in  James  Barnes;  and,  2.  Whether  the  prisoner  is  guilty  in  the  same  degree. 

And  as  to  the  first  point  we  are  all  of  opinion,  that  if  Barnes  was  now  before  the 
Court,  and  the  facts  as  found  in  this  verdict  were  found  against  him  ;  he  would 
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undoubtedly  be  guilty  of  murder.  It  is  certain,  there  is  no  particular  way  of  killing 
another,  that  is  necessary  to  constitute  a  murder  ;  but  the  committing  of  murder  is  as 
various  as  the  several  ways  of  putting  an  end  to  life.  In  the  case  of  a  prisoner  there 
is  no  occa.sion  for  an  actual  stroke  :  the  restraining  him  by  force,  and  killing  him  by  ill 
usage,  is  enough  to  constitute  this  oHence.  All  the  authors  who  speak  of  this  species 
of  murder  describe  it  by  a  general  expression,  per  dure  garde  de  ses  gardens.  The 
duty  of  a  gaoler  is  not  to  punish,  but  confine  the  party,  for  the  single  purpose  of  his 
being  forth-coming  to  answer  a  legal  charge  or  demand.  Fleta  38.  In  this  case 
Barnes  has  certainly  exceeded  his  duty  ;  he  has  been  guilty  of  a  breach  of  that  trust, 
which  the  law  has  reposed  in  him,  and  is  answerable  for  all  the  consequences  of  it. 

Another  consideration  to  make  it  murder  is,  that  it  is  a  deliberate  act,  of  long 
continuance  and  of  great  cruelty.  It  is  likewise  accompanied  with  force,  against  the 
consent  of  the  party.  On  all  which  accounts  the  law  implies  malice.  Had  he  there- 
fore been  before  the  Court,  there  would  have  been  no  ditiiculty  in  adjudging  it  murder 
with  regard  to  him  (2). 

Having  thus  determined  what  offence  it  would  be  in  Barnes,  let  us  now  consider 
how  it  stands  with  regard  to  the  prisoner  at  the  Bar.  And  tho'  the  indictment  has 
charged  him  equally  with  the  other,  yet  we  think  the  verdict  has  made  a  wide  difference 
between  them.  The  indictment  charges  Barnes  to  be  his  servant,  but  the  verdict  finds 
be  was  the  servant  of  Gibbon.  The  whole  [885]  charge  in  the  verdict  against  the 
prisoner  is,  that  for  fifteen  days  before  Arne's  death,  he  knew  what  sort  of  room  be 
was  in  :  that  he  once  saw  him  under  the  duress  of  imprisonment  that  Barnes  had  put 
him  :  and  that  during  the  time  Gibbon  was  deputy,  Huggins  sometimes  acted  as 
warden.  But  notwithstanding  these  circumstances  which  are  found  against  the 
prisoner  at  the  Bar,  we  are  all  of  opinion,  he  is  not  guilty  of  murder. 

It  is  a  point  not  to  be  disputed,  but  that  in  criminal  cases  the  principal  is  not 
answerable  for  the  act  of  the  deputy,  as  he  is  in  civil  cases  :  they  must  each  _answer 
for  their  own  acts,  and  stand  or  fall  by  their  own  behaviour.  AH  the  authors  that 
treat  of  criminal  proceedings,  proceed  on  the  foundation  of  this  distinction  ;  that 
to  affect  the  superior  by  the  act  of  the  deputy,  there  must  be  the  command  of  the 
superior,  which  is  not  found  in  this  case. 

The  duress  in  this  case  consisted  in  the  first  taking  him  against  his  con.sent,  and 
putting  him  in  that  room,  and  the  keeping  him  there  so  long  without  necessaries, 
which  was  the  occasion  of  his  death.  Now  none  of  these  circumstances  are  found  as 
against  the  prisoner.  The  jury  does  not  say  he  directed  his  being  put  into  the  room, 
that  he  knew  how  long  he  had  been  there,  that  he  was  without  the  necessaries  in  the 
indictment,  or  was  ever  kept  there  after  the  time  the  prisoner  saw  him,  which  was 
fifteen  days  before  his  death.  And  as  these  are  circumstances  found  against  Barnes, 
and  not  against  Huggins  ;  and  as  in  these  cases  the  Court  is  never  to  intend  any  thing, 
but  must  found  their  judgment  on  the  facts  as  stated  in  the  special  verdict,  and  on 
them  only  ;  there  can  be  no  colour  to  think  one  equally  guilty  with  the  other.  The 
only  circumstance  relied  upon  to  supply  all  this  is,  the  prisoner's  being  once  at  the 
prison  where  he  saw  the  deceased  under  the  duress,  and  turned  away.  But  surely  the 
bare  being  present  can  never  amount  to  an  aiding  and  abetting.  He  saw  him 
there,  it  is  true  ;  but  does  that  infer  he  knew  how  it  was  occasioned,  or  consented 
to  the  continuance  of  it?  It  is  very  material  in  this  case,  that  the  duress  by 
which  this  unfortunate  man  came  to  his  end,  could  not  be  known  by  a  bare  looking 
in  upon  him  :  he  could  not  know  he  was  there  against  his  consent,  he  could  not 
by  seeing  him  know  the  length  of  his  confinement,  or  how  long  he  had  been  with- 
out the  decent  necessaries  of  life  :  and  it  is  likewise  material,  that  no  application 
is  found  to  have  been  made  to  the  defendant,  which  perhaps  might  have  altered 
the  case. 

These  circumstances,  taking  them  all  together,  are  a  very  slender  evidence  of 
a  consent  in  the  prisoner  to  the  duress  ;  tho'  [886]  this  I  must  say,  that  were  they 
ever  so  strong  an  evidence  of  consent,  they  will  not  be  sufficient  for  us  to  ground 
a  judgment  upon  :  we  are  to  determine  upon  facts,  and  not  on  evidence  of  facts ; 
so  is  Kelyng.  78,  111,  where  it  is  found,  that  Plummer  discharged  the  fuzee,  but 
not  that  he  discharged  it  against  the  King's  officers ;  and  the  Court  could  not 
take  it  that  he  did.      It  would  be  the  most  dangerous  thing  in  the  world,  if  we 
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should  once  give  into  the  doctrine  of  inferring  facts  from  evidence ;  which  is  the 
proper  business  of  a  jury,  and  not  of  the  Court. 

But  it  is  objected,  that  though  the  prisoner  had  made  a  deputy,  he  had  still 
the  inspection  of  the  gaol ;  and  for  the  time  he  was  there,  the  power  of  the  deputy 
ceased.  To  this  I  answer,  that  there  is  no  case  in  law  which  proves,  that  the 
accidental  presence  of  the  principal  amounts  to  a  revocation ;  and  in  reason  it 
ought  to  be  construed  such  a  coming,  as  shews  he  intended  to  take  upon  himself 
the  execution  of  the  office.  If  a  disseisee  comes  to  dine  with  the  disseisor,  that 
will  not  amount  to  an  entry. 

It  is  likewise  insisted  on,  that  in  many  cases  a  person  who  is  absent  when  the 
murder  is  commited,  may  nevertheless  be  an  aider  and  abetter;  and  the  cases  were 
put  of  laying  poison,  putting  a  child  in  a  hogstye,  covering  it  with  leaves,  or  leaving 
a  sick  man  in  the  cold,  by  which  he  dies,  which  are  all  to  be  met  with  in  Keyling. 
Now  as  to  these  cases  I  must  observe,  that  in  every  one  of  them  the  person  absent 
did  the  act  which  was  the  occasion  of  death ;  whereas  here  the  act  is  found  to  have 
been  done  by  another. 

It  was  further  observed  upon  this  head  of  absence,  that  in  Staunf.  17.  Cromp.  34  b. 
the  case  is  ruled  to  be  murder,  of  letting  a  mischievous  beast  go  abroad,  which  happens 
to  kill  a  man.  But  surely  that  is  laid  tlown  too  general  in  those  books ;  and  it  would 
be  very  hard,  if  a  man  takes  a  reasonable  care  to  keep  up  the  beast ;  that  he  should 
be  answerable,  if  the  beast  should  break  out  without  his  knowledge  or  consent. 

There  is  but  one  thing  more  that  was  pressed  by  the  King's  Counsel,  viz.  that  since 
it  was  determined  in  Oneby's  case,  that  it  is  not  necessary  for  the  jury  to  find  malice, 
why  is  it  more  necessary  to  find  the  prisoner's  consent?  To  this  I  answer,  that  malice 
is  matter  of  law  arising  from  a  legal  construction  of  the  act ;  and  from  the  act  of  the 
party  the  law  has  always  construed,  whether  there  was  malice  express  or  implied  :  but 
consent  is  an  act  of  the  mind  :  a  sudden  killing  is  construed  to  be  malicious,  though 
there  is  no  time  for  any  consent.  These  are  the  reasons  [887]  which  induce  us  to 
determine  that  upon  this  verdict  the  prisoner  at  the  Bar,  is  not  guilty  of  the  murder 
of  Edward  Arne. 

But  then  upon  the  argument  of  this  cause  a  difficulty  arose,  what  the  Court  should 
do  in  this  case,  supposing  the  verdict  to  be  too  incertain  to  found  any  judgment  upon. 
It  will  therefore  be  necessary  further  to  consider:  1.  Whether  this  is  an  incertain 
verdict ;  and  2.  Supposing  it  is,  whether  we  are  to  discharge  the  prisoner,  or  award 
a  venire  facias  de  novo. 

Now  as  to  the  last  point,  it  is  observable,  that  no  instance  could  be  produced  where, 
in  a  criminal  case  (3)  it  was  ever  done  for  a  fault  in  the  verdict  itself.  Arundel's  case, 
in  6  Co.  was  for  a  fault  in  the  jury  process,  and  in  the  case  cited  of  Hil.  8  H.  7,  Ro.  3, 
there  was  no  verdict,  the  Judge  discharged  the  jury,  and  would  not  take  their  verdict, 
because  it  was  put  into  their  hands  in  writing  as  they  stood  at  the  Bar.  And  in  the 
case  of  Mr.  Keate,  5  Mod.  287.  Skinner  666  (a),  though  the  verdict  was  so  incertain, 
that  it  was  impracticable  to  determine  either  way,  for  want  of  finding  who  struck 
first ;  yet  Holt  C.J.  was  so  averse  to  a  venire  facias  de  novo,  that  he  himself  took  an 
exception,  that  quashed  the  indictment,  in  order  to  put  it  into  a  proper  way  of  being 
tried  over  again. 

But  whatever  may  be  the  determination  of  the  Court,  when  that  point  comes 
properly  before  us,  it  is  unnecessary  for  us  now  to  consider  (4),  because  as  to  the 
other  point  we  are  all  of  opinion,  that  this  verdict  is  not  incertain. 

There  is  no  incertainty  as  to  the  facts  that  are  found  :  the  only  fault  is,  that 
there  are  not  such  facts  found  as  will  amount  to  murder.  The  consequence  of 
which  is,  that  the  defendant  is  not  guilty  of  murder ;  and  it  would  be  endless  to 
send  it  back  to  a  jury,  till  they  find  facts  enough  to  make  it  murder;  besides  its 
being  contrary  to  law,  in  exposing  a  man  to  a  second  hazard  of  his  life. 

It  would  have  been  a  circumstance  very  material  in  the  case  of  Plummer,  Kelyng.  Ill, 
to  have  found,  that  the  fuzee  was  discharged  against  the  King's  officers ;  but  the  jury 
were  silent  as  to  that,  and  the  Court  said  they  could  not  take  the  fact  to  be  so,  upon 
bare  evidence  of  the  fact ;  and  proceeded  to  give  judgment,  as  if  the  fuzee  had  not 
been  discharged  against  the  King's  officers,  without  sending  it  back  to  the  jury  to 
find  it  positively  the  one  way  or  the  other. 
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So  in  the  case  of  Messenger  et  AV  (Kelyng.  79)  who  were  indicted  for  high  treason 
in  assembling  and  pulling  down  bawdy-[888]-houses.  The  verdict  was  silent  as  to 
Green  and  Bedell,  whether  they  were  aiding  and  assisting;  and  this  (says  Kelyng) 
being  a  matter  of  fact,  which  ought  to  be  expressly  found  by  the  jury,  and  not 
be  left  to  the  Court  upon  any  colourable  implication  from  their  being  present; 
they  two  were  discharged,  without  sending  it  back  to  the  jury  for  their  further 
opinion  as  to  the  fact. 

In  Kelyng.  66,  on  a  special  verdict  it  was  found,  that  Thompson  and  his  wife  were 
fighting,  and  Dawes  endeavouring  to  part  them  was  killed  by  Thompson  :  and  it 
not  being  found,  that  Thompson  knew  Dawes  intended  only  to  part  them,  it  was 
held  manslaughter,  without  sending  it  back  to  the  jury  to  be  certified  of  his 
knowledge. 

These  are  cases  directly  in  point  as  to  this  head  ;  and  I  must  observe  that 
Plummer's  case  was  after  the  case  of  Keale,  wherein  Holt  Chief  Justice  had  this  point 
under  his  consideration. 

This  verdict  therefore  being  sufficient  to  found  a  judgment  upon,  our  judgment  is, 
that  the  prisoner  is  not  guilty,  and  therefore  he  must  be  discharged. 

(1)  According  to  the  report  in  Ld.  Raym.  1-577,  the  verdict  was,  "that  the  said 
J.  H.  knew  that  the  said  room  had  been  then  newly  built,  and  that  the  walls  of  that 
room  were  made  of  bricks  and  mortar  and  then  were  damp." 

(2)  Cadell  v.  Bamhridge,  ante,  856.     Fost.  Cr.  Law.  322. 

(3)  The  other  reports  have  it  more  properly  "  in  a  capital  case,"  for  that  it  will  be 
granted  for  uncertainty  in  the  verdict  upon  a  criminal  information  for  a  libel.  Vide 
Rex  V.  Woodfall,  5  Burr.  2661. 

(a)  Eep.  also  1  L.  Eaym.  138.     Holt  48. 

(4)  According  to  the  report  in  Barnard.  398,  Ld.  Eaymond  is  made  to  say,  "that 
all  the  Judges  had  delivered  their  several  thoughts  to  be,  that  if  the  verdict  had  been 
uncertain  a  venire  de  novo  would  not  have  lain."  But  all  the  other  reports  concur  with 
the  present,  that  they  give  no  opinion  upon  the  point. 

[889]    Hilary  Term,  4  Georgii  2,  Regis.    In  B.  R. 

Robert  Lord  Raymond,  Lord  Chief  Justice.  Sir  Francis  Page,  Knt.,  Sir  Edmund 
Probyn,  Knt.,  William  Lee,  Esq.,  Justices.  Sir  Philip  Yorke,  Knt.,  Attorney 
General.     Charles  Talbot,  Esq.,  Solicitor  General. 

Da  Costa  vers.  Carteret  et  Al'. 

Not  guilty  and  the  Statute  of  Limitations  pleadable.     Fitzg.  189. 
1  Barn.  B.  R.  407,  412,  S.  C.     Ante,  678. 

The  Common  Pleas  having  last  term  determined,  that  non  assumpsit,  and  non 
assumpsit  infra  sex  annos  should  not  be  pleaded,  because  the  latter  puts  all  in  issue, 
and  does  not  imply  a  promise  without  the  six  years  ;  it  came  now  to  be  solemnly 
debated  in  this  Court,  Strange  having  moved  for  leave  to  plead  not  guilty  and  the 
Statute  of  Limitations.  And  the  Court  granted  it  for  this  reason,  because  thereby 
the  defendant  secured  to  himself  a  trial  upon  the  merits  in  all  events,  whereas  if  he 
was  to  rest  only  on  the  non  assumpsit  infra  sex  annos,  it  might  come  to  a  demurrer, 
or  the  issue  of  nul  tiel  record  (1). 

(1)  Vide  Cox  v.  Bolt,  2  Wils.  253. 

WiLLAMS  vers.  Ogle. 

Variance.     Vide  ante,  201,  231,  787.     Doug.  194.     6  Com.  Dig.  Record 

(C),  (D.),  173. 

Upon  the  issue  of  nul  tiel  record,  one  was  Segrave  and  the  other  Seagrave,  and  the 
Court  held  it  no  variance,  quia  idem  sonans.  Qu.  tamen,  where  the  party  has 
something  else  to  go  by  than  the  sound. 
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[890]     Leapidge  et  Al'  vers.  Pongillionne. 

No  bringing  money  into  Court  in  debt.     1  Barn.  B.  R.  420,  S.  C. 

In  debt  sur  emisset  for  goods  sold,  the  Court  refused  to  let  the  defendant  bring 
money  into  Court,  saying  they  never  did  in  debt  (1).     Strange  pro  quer'. 

(1).  la  the  report  in  Barnard,  the  Court  granted  a  rule  to  shew  cause  ;  and  in  debt 
wherever  the  sum  that  the  plaintiff  can  take  out  execution  for  is  capable  of  being 
ascertained  by  mere  computation,  money  may  be  paid  into  Court  as  in  debt  for 
rent,  &c.  Vide  Hallet  v.  East  India  Company,  2  Burr.  1120,  and  the  cases  collected. 
1  Cromp.  Praet.  150.     Imp.  Pract.  K.  B.  256. 

DiMMOCK  vers.  Chandler. 

Admiralty.     Fitzg.  197.     1  Barn.  B.  R.  415,  S.  C. 

A  prohibition  was  moved  for  to  the  Admiralty  in  a  suit  there  brought  by  one 
part-owner  against  the  other,  who  would  go  to  sea  with  the  ship,  in  order  to  oblige 
him  to  give  security.  And  Carth.  26.  Hardr.  473,  were  cited.  But  the  Court  said, 
those  cases  were  denied,  7  Ann.  Gi-ave  v.  Hedges  (a),  and  that  if  security  was  offered 
and  refused,  they  would  grant  a  prohibition  ;  but  not  before  (1). 

(a)  Holt  470. 

(1)  Lambert  v.  Acretree,  1  Ld.  Raym.  223.  Blacket  v.  Ansley,  ib.  235.  De  Grave 
V.  Hedges,  2  Ld.  Raym.  1285.  Qujere,  if  not  S.  C.  cited  supra.  Ousion  v.  Hehden, 
1  Wils.  101.     1  Com.  Dig.  Admiralty  (F.  1)  394. 

Doldern  vers.  Feast. 

Sheriffs  officers  ought  not  to  be  bail.     1  Barn.  B.  R.  417,  S.  C. 

Per  Curiam,  we  have  seen  so  much  oppression  in  letting  the  sheriffs  officers  be 
bail,  that  we  think  proper  to  concur  with  the  Common  Pleas  in  a  general  rule,  not 
to  accept  them  or  Serjeants  at  mace  (1). 

(1)  R.  M.  14  Geo.  2,  Reg.  2.  Bolland  v.  Pritchard,  in  C.  B.  2  Black.  799. 
Lofft.  153.  This  rule  extends  to  the  Keeper  of  the  Poultry  Compter,  Hawkins  v. 
Magnall,  Doug.  466. 

The  Executors  of  the  Duke  of  Marlborough  against  Widmore. 
Amendment.     Fitzg.  193,  better  reported  1  Barn.  B.  R.  408,  418,  S.  C. 

The  plaintiffs  declared  as  executors  on  a  promise  to  their  testator ;  and  issue  was 
joined  on  a  plea  of  the  Statute  of  Limitations.  Then  the  plaintiffs  moved  to  amend, 
by  laying  the  promise  to  have  been  made  to  themselves ;  and  cited  3  Lev.  347,  where 
in  an  action  upon  the  Statute  of  Hue  and  Cry  the  allegation  of  the  oath  was  amended, 
and  laid  to  be  by  the  servant  instead  of  the  master. 

And  on  the  authority  of  this  case  the  Court  ordered  the  amendment,  on  payment 
of  costs  and  liberty  for  the  defendant  to  plead  de  novo  (1).     Strange  pro  def. 

(1)  Otherwise  the  Statute  of  Limitations  could  have  barred  the  action.  Vide 
Nishett  V.  Griffith,  Say.  97.  Auheer  v.  Barker,  1  Wils.  149.  Upon  which  ground  the 
Court  gave  leave  to  amend  an  information  for  killing  a  hare,  by  altering  the  parish 
where  the  offence  was  laid,  because  the  three  months  within  which  it  must  be  filed 
were  elapsed.  Hmvell  qui  tarn  v.  James,  B.  R.  1  Wils.  163.  But  in  Goff.  qui  tarn  v. 
Popplewell,  2  Term.  Rep.  707,  where  a  qui  tarn  action  had  depended  four  years,  the 
Court  refused  to  allow  the  plaintiff  to  amend  his  declaration  though  the  pleadings 
were  in  paper,  because  it  would  in  effect  amount  to  a  permission  to  bring  another 
action  to  which  the  defendant  might  otherwise  plead  the  Statute  of  Limitations. 
Vide  also  Doe  v.  Pilkington,  4  Burr.  2447. 
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[891]    Butler  vers.  Inneys  et  Ux'. 

Pauper. 

The  plaintiff"  sued  as  a  pauper,  and  was  nonsuited  ;  after  which  he  brought  a 
second  action,  and  recovered.  And  Strange  moved  on  behalf  of  the  defendants,  that 
the  costs  in  the  first  action  might  be  deducted  out  of  the  recovery  in  the  second,  but 
it  was  refused. 

Vice  vers.  Burton. 

Mesuagiura  sive  tenementum  is  well  enough  in  trespass.     Ante,  834. 

In  trespass  for  mesne  profits,  the  declaration  was  for  an  entry  into  mesuagium 
sive  tenementum.  And  on  error  it  was  objected  to  for  the  uncertainty  ;  and  a  case 
cited,  where  it  had  been  held  ill  in  ejectment.  To  which  it  was  answered,  and 
resolved  by  the  Court,  that  there  was  a  very  essential  difference  ;  because  in  ejectment 
it  will  be  uncertain,  of  what  the  sheriff  is  to  deliver  the  possession.  So  the  plaintiff 
in  error  went  over  to  an  exception  to  the  writ  of  error,  which  was  quashed,  being 
returnable  before  judgment. 

DoMiNUs  Rex  vers.  Bettesworth. 

Though  a  feme  has  power  to  make  a  will,  yet  the  baron  shall  have  administration. 
1  Barn.  B.  R.  324,  S.  C.     But  no  judgment  MSS.  37,  S.  C.     1  Mod.  211. 

Mandamus  to  grant  administration  to  John  CuUora,  of  Joan  his  wife.  Return, 
that  by  articles  before  marriage  it  was  agreed,  that  the  wife  should  have  power  to 
make  a  will,  and  dispose  of  her  leasehold  estate  ;  that  pursuant  to  this  power,  she 
made  a  will,  and  her  mother  executrix,  who  has  duly  proved  the  same. 

To  this  return  it  was  objected,  that  she  might  have  choses  en  action  not  covered 
by  the  deed,  and  the  husband  was  in  all  events  intitled  to  an  administration  quoad 
them. 

E  contra  it  was  insisted,  that  with  the  consent  of  the  husband  she  might  make  a 
will.     2  Mod.  170.     And  here  is  his  consent  by  being  party  to  the  deed. 

Sed  per  Curiam,  a  general  consent  to  make  a  will  does  not  seem  sufficient,  but 
there  should  be  a  consent  to  that  particular  will ;  besides,  this  is  going  beyond  her 
power,  which  did  not  extend  to  the  making  an  executor.  This  is  rather  an  appoint- 
ment, which  in  equity  will  controul  the  administration  as  to  the  leasehold  estate,  than 
a  will;  and  as  there  may  be  other  effects  not  covered  by  the  deed(l)  the  return  is  ill, 
and  there  must  be  a  peremptory  mandamus. 

(1)  Vide  Eex  v.  Bettesworth,  post,  1118,  and  Bex  v.  Bettesworth,  post,  1111. 

[892]    Smith's  Case. 

Mandamus  lies  not  for  an  administrator  durante  minori  aetate.    1  Barn.  B.  R.  370,  425. 
Fitg.  163.     Cit.  And.  366.     3  Bac.  Abr.  535,  MSS.  S.  C. 

Mr.  Reeve  moved  for  a  mandamus  to  Dr.  Bettesworth,  commanding  him  to  grant 
administration  to  Smith  of  the  goods  of  his  deceased  son,  durante  minori  aetate  of  his 
grandson. 

Fazakerley  contra  insisted,  that  the  father  has  not  an  equal  right  with  the  son ; 
and  that  the  Spiritual  Court  has  always  considered  these  administrators  only  as 
trustees  for  the  infant,  and  have  never  kept  to  any  rule  in  granting  them,  but  accord- 
ing to  the  circumstances  of  the  family ;  where  there  are  several  in  equal  degree,  as 
children,  they  have  always  chosen  which  they  pleased. 

Et  per  Curiam,  when  we  grant  mandamus's,  it  is  to  oblige  the  Judge  to  do  right 
to  the  party  who  sues  the  writ;  but  as  there  is  no  law  which  says  to  whom  these 
administrations   during   minority  shall  be  granted,   there  is  no  law  to  be  put  in 
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execution  (1).     In  the  case  of  the  next  of  kin  he  is  intitled  de  jure,  and  therefore  in 
his  case  we  grant  a  mandamus  of  course  (2).     We  will  grant  no  writ  in  this  case. 

(1)  Anon.  And.  24,  S.  P.     Vide  Rex  v.  Bettesworth,  post,  956. 

(2)  Anon,  ante,  552. 

Baynes  vers.  Forrest. 

Variance.     1  Barn.  B.  E.  428,  S.  C.     6  Com.  Dig.  Record  (C),  173. 

Upon  the  issue  of  nul  tiel  record,  the  scire  facias  recited  a  judgment  for  damages 
pro  non  performatione  cujusdam  promissionis  et  assumptionis ;  and  on  producing 
the  record  it  was  several  promises,  and  intire  damages.  And  the  Court  held  it  a 
variance ;  and  the  plaintiff  quashed  his  scire  facias  with  costs,  the  Court  refusing  to 
amend  it. 

The  Sword-Blade  Company  vers.  Dempsey. 
Amendment  of  writ  of  error.     Fitzg.  201.     1  Barn.  B.  R.  405,  421,  S.  C. 

An  ejectment  was  brought  against  the  company  and  Mr.  Edwards.  After  a 
verdict  for  the  plaintiff,  Mr.  Edwards  died,  and  a  writ  of  error  is  brought  laying  the 
judgment  to  be  ad  grave  damnum  of  the  company,  and  of  Mary  Edwards  the  daughter 
and  heir.     And  she  and  the  company  jointly  assign  errors. 

It  was  moved  to  amend  the  writ  and  assignment,  by  striking  out  her  name.  And 
upon  consideration  the  Court  were  of  opinion,  that  it  was  amendable  by  the  Statute 
5  Geo.  1,  e.  13,  not  only  as  a  variance  from  the  original  record,  which  is  really  no 
way  to  the  damage  of  Mary  Edwards,  but  also  by  virtue  of  the  general  words 
other  defect  (1). 

(1)  Vide  Verelst  and  Smith  v.  Eafael,  Cowp.  425. 


[893]    Symes  vers.  Oakes.    Shepherd  vers.  Oakes.    Lavender  vers.  Oakes. 

What  amounts  to  shewing  a  bail  bond  taken  by  the  name  of  office. 

On  error  e  C.  B.  in  actions  of  debt  on  bail  bonds,  it  was  excepted  by  Filmer, 
that  it  was  not  shewn,  that  the  bonds  were  to  the  sheriff  by  the  name  of  office, 
as  the  statute  23  H.  6,  c.  10,  requires.  And  the  Court  held,  that  it  should  so 
appear  (1) ;  but  they  thought  it  did  sufficiently  appear  on  the  whole  declaration,  they 
being  laid  solvend'  eidem  vicecomiti  et  assignatis.  Strange  pro  quer'.  Judgment 
affirmed. 

(1)  2  Jones  138. 

DoMiNUS  Rex  vers.  Ward. 

Mandamus  lies  for  the  principal  register  of  the  Archbishop's  Court  to  admit  and  swear 
his  deputy,  but  it  will  not  lie  for  the  deputy  himself,  he  being  an  officer  at  will. 
It  lies  notwithstanding  that  this  is  a  spiritual  office.  The  writ  need  not  aver  that 
the  person  to  whom  it  is  directed,  is  the  person  to  whom  it  appertains  to  admit 
and  swear.  Fitzg.  133,  194.  1  Barn.  B.  R.  252,  294,  380,  411.  3  Bac.  Abr.  531, 
S.  C.     MSS.  S.  C. 

Mandamus  to  admit  Henry  Dryden  to  be  deputy  register  of  the  Archbishop  of 
York's  Court,  suggesting  that  Dr.  Thomas  Sharpe  had  been  admitted  to  the  office, 
to  execute  the  same  by  himself  or  his  deputy,  that  he  had  appointed  Dryden  (who 
is  averred  to  be  a  fit  person)  to  be  his  deputy,  whom  the  commissary  had  refused  to 
admit,  to  the  great  damage  of  Dr.  Sharpe  who  complains,  and  therefore  the  writ 
commands  the  commissary  to  admit  and  swear  Dryden,  or  shew  cause  to  the  contrary. 
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To  this  the  commissary  returns,  that  long  before  the  constituting  Dryden  to  be 
deputy,  John  Sharpe  and  Thomas  Sharpe  were  admitted  into  the  office  as  principals, 
to  hold  for  their  lives,  and  the  life  of  the  survivor.  That  they  11  March  1714, 
appointed  John  Shaw  to  be  their  deputy,  who  executed  the  office  till  John  Sharpe 
died.  That  Thomas  Sharpe  survived,  and  12  May  1727,  by  a  new  appointment 
constituted  Shaw  his  deputy,  who  wa.s  admitted  and  executed  the  office,  until  sus- 
pended in  the  manner  after  mentioned.  That  Shaw  at  the  times  of  his  admission 
took  an  oath  that  he  would  justly  and  honestly  execute  the  office  without  favour  or 
reward,  and  do  every  thing  incumbent  on  the  office,  and  not  be  an  exactor  or  greedy 
of  rewards.  That  by  the  Canons  of  1603,  it  is  (inter  alia)  ordained,  that  if  any 
register  or  bis  deputy  should  receive  any  certificate  without  the  knowledge  or  consent 
of  the  Judge,  or  omit  to  call  over  any  person  cited  to  appear,  or  put  off  the  examina- 
tion of  witnesses,  or  disobey  the  Judge,  or  omit  to  enter  the  decrees  before  the 
next  Court  day,  or  not  register  wills  within  a  convenient  [894]  time,  or  enact  any 
thing  false,  or  of  his  own  conceit,  in  the  decrees,  or  take  any  reward  from  either 
party,  or  be  of  counsel  with  them,  or  do  any  thing  that  may  scandalize  the  Judge  ; 
then  such  register  or  his  deputy  may  be  suspended  by  the  bishop  for  the  space  of 
one,  two  or  three  months,  or  more,  according  to  the  decree  of  his  offence,  and  the 
bishop  shall  appoint  some  other  publick  notary  to  execute  the  office  during  the 
suspension.  That  whilst  Shaw  was  deputy,  several  proctors  of  the  Court  16  February 
1727,  exhibited  to  the  commissary  several  articles  against  him  (which  are  set  out  in 
haic  verba)  complaining  of  divers  misbehaviours  in  his  office,  contrary  to  several  of 
the  particulars  set  forth  in  the  canons.  That  Shaw  being  summoned  6  April  1728, 
gave  in  his  answer  in  writing  (which  is  set  forth)  and  then  the  return  goes  on  with 
a  quia  videbatur  to  the  commissary,  that  the  answer  was  insufficient,  and  that  Shaw 
had  confessed  himself  guilty  of  several  omissions  and  extorsions  in  the  exercise  of  his 
office;  therefore  upon  complaint  thereof  to  the  archbishop,  he  21  May  1728,  by  his 
commission  under  his  avchiepiscopal  seal  directed  to  the  commissary,  and  reciting  that 
Shaw  had  been  guilty  in  the  manner  before  mentioned,  he  therefore  impowers  the 
commissary  to  suspend  him  and  assume  another  notary  publick.  That  by  virtue 
hereof  he,  2-i  May  1728,  suspended  Shaw  for  five  years,  and  assumed  Joseph  Leech 
a  notary  publick,  who  before  the  constituting  Dryden  to  be  deputy  took  upon  him, 
and  has  ever  since  exercised  the  office.  That  Shaw  appealed,  and  in  that  appeal 
alleged,  that  23  May  1728,  he  resigned  the  office,  and  that  Dr.  Sharpe  had  appointed 
William  Smith  to  be  deputy.  That  Delegates  were  appointed,  who  23  October  1728, 
issued  an  inhibition  to  the  commissary,  that  pending  the  appeal  he  should  do  nothing 
to  the  prejudice  of  the  appellant.  That  the  appeal  remains  undetermined,  and  for 
these  reasons  he  cannot  admit  Dryden  to  be  the  deputy  of  Dr.  Sharpe. 

Strange  argued  that  the  return  was  ill,  and  there  ought  to  be  a  peremptory 
mandamus. 

I  must  observe  in  general,  that  there  is  no  incapacity  returned  in  Dryden,  no 
want  of  any  regular  appointment  or  deputation  ;  on  the  contrary  it  appears  that  Dr. 
Sharpe  had  a  power  to  make  a  deputy,  and  that  he  has  executed  it  with  regard  to 
Mr.  Dryden.  As  therefore  Dryden  has  prima  facie  a  regular  title  to  the  office,  the 
commissary  who  is  to  admit  him  ought  not  to  refuse  to  do  his  duty  ;  especially 
considering  that  the  admission  gives  no  right,  but  only  a  legal  possession,  to  enable 
him  to  assert  his  right,  if  he  has  any.  And  upon  this  foundation  it  is,  that  non  fuit 
electus  has  been  held  no  good  return  to  a  mandamus  to  swear  in  a  churchwarden 
(Mich.  11  Geo.  Bex  v.  JFhite)  (a),  because  it  is  directed  only  to  a  ministerial  officer,  who 
is  to  do  his  duty,  and  no  inconvenience  can  follow  ;  for  if  the  party  has  a  right,  he 
ought  to  be  admitted,  if  he  has  not,  the  admission  will  do  him  [895]  no  good.  This 
etfect  of  a  mandamus  to  admit,  was  laid  down  in  the  case  of  The  King  against  The 
Dean  and  Chapter  of  Dublin,  Hil.  7  Geo.  which  was  a  mandamus  to  admit  one  Dougate 
to  his  seat  in  the  choir  and  his  voice  in  the  chapter.  Wherever  the  officer  is  but 
ministerial,  he  is  to  execute  his  part,  let  the  consequence  be  what  it  will.  Mich.  11  Geo. 
Rex  v.  Simpson.  That  was  a  mandamus  to  the  Archdeacon  of  Colchester,  to  swear 
Rodney  Fane  into  the  office  of  churchwarden.  The  archdeacon  returned,  that  before 
the  coming  of  the  writ  he  received  an  inhibition  from  the  bishop ;  but  the  Court  held 
that  was  no  excuse,  and  that  a  ministerial  officer  is  to  do  his  duty,  whether  the  act 
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would  be  of  any  validity  or  not.  In  the  case  of  Taylor  v.  Raymond,  Mich.  4  Greo.  to 
a  mandamus  to  swear  in  a  churchwarden,  it  was  returned,  that  before  the  coming  of 
the  writ  he  had  sworn  in  another ;  and  held  an  ill  return,  for  be  the  right  which 
way  it  will,  the  officer  is  to  do  his  duty.  These  cases  are  both  in  point :  in  one 
there  was  an  inhibition  (as  there  is  in  this  case)  and  in  the  other  there  was  another 
officer,  as  they  pretend  there  is  here,  viz.  Joseph  Leech. 

But  what  is  that  inhibition?  it  is  to  do  nothing  that  may  prejudice  the  appeal. 
Can  this  hurt  Shaw"?  no  :  if  he  is  relieved  on  the  appeal,  he  will  be  restored,  though 
another  is  admitted.  If  he  is  not  relieved,  it  must  be  for  want  of  a  right,  and  he 
will  not  be  capable  of  suffering  any  prejudice  by  the  other's  admission.  But  what 
takes  off  all  pretence  of  the  inhibition's  being  material  in  this  case  is,  that  it  appears 
by  Shaw's  own  shewing,  that  he  had  the  day  before  his  suspension  surrendered  his 
deputation  ;  and  that  accounts  for  the  last  part  of  the  return,  that  the  appeal  is 
undetermined,  it  not  being  of  any  consequence  to  Shaw  to  prosecute  it  any  further. 
Besides,  this  would  be  to  deprive  Dr.  Sharpe  of  the  benefit  of  this  office  as  long  as 
Shaw  shall  think  fit  to  sleep  upon  the  appeal ;  Dr.  Sharpe  having  no  power  to  expedite 
the  determination. 

A  deputy  is  but  at  will,  and  this  is  to  deprive  Dr.  Sharpe  of  his  will  for  five 
years,  which  suspension  I  take  to  be  illegal,  for  the  words  or  more  which  are  added 
in  the  canon,  must  have  a  reasonable  construction,  and  can  never  be  extended  to 
five  years.  Shaw  is  intirely  divested  of  the  office,  which  answers  the  purpose  of  refor- 
mation better  than  a  bare  suspension.  As  therefore  the  office  is  vacant,  there 
can  be  no  reason  why  the  commissary  should  refuse  to  fill  it  up,  and  a  peremptory 
mandamus  ought  to  go. 

Filmer  contra.  The  cases  of  churchwardens  have  been  denied  ;  and  it  has  been 
since  determined  in  The  King  v.  Hariuood,  that  non  fuit  electus  is  a  good  return  (1) : 
and  Pasoh.  11  Geo.  Rex  v.  Pender,  it  was  held  a  good  return,  that  the  party  praying 
the  [896]  mandamus  had  had  judgment  of  ouster  against  him  in  an  information 
in  the  nature  of  a  quo  warranto.  The  principal  ought  to  suffer  in  some  degree 
for  the  faults  of  his  deputy,  nor  ought  the  principal  to  defeat  the  punishment  of  his 
deputy  by  accepting  a  surrender  of  the  deputation. 

Sed  per  Curiam,  surely  it  is  attempting  too  much,  to  support  this  as  a  good 
return  :  the  effect  of  a  mandamus  as  laid  down  is  certainly  so  ;  that  it  gives  no  right. 
The  canon  only  intended,  that  the  bishop  should  suspend,  where  the  principal  would 
not  revoke ;  but  an  actual  revocation  is  better  than  a  suspension.  It  would  be 
carrying  the  power  of  inhibitions  a  great  way,  if  we  should  allow  it  the  force  con- 
tended for  by  the  return  :  we  are  therefore  all  of  opinion  the  return  is  ill. 

Then  Filmer  took  exceptions  to  the  writ.  1.  That  a  mandamus  would  not  lie 
for  a  deputy.  2.  Nor  for  a  spiritual  office  as  this  is ;  and  3.  It  is  not  averred  in 
the  writ,  that  Dr.  Ward,  to  whom  it  is  directed,  is  the  person  bound  to  admit  and 
swear. 

1.  As  to  the  first  objection  he  cited  6  Mod.  18,  where  Holt  C.J.  lays  it  down, 
that  a  mandamus  will  not  lie  for  a  deputy. 

•2.  As  to  the  second  he  cited  3  Mod.  322.  Carth.  169.  3  Lev.  309.  Show.  217, 
that  a  mandamus  will  not  lie  for  a  proctor,  who  belongs  as  much  to  the  Ecclesiastical 
Court  as  the  register. 

3.  It  is  the  constant  form  to  allege,  that  the  party  to  whom  the  writ  is  directed, 
is  the  person  to  whom  it  appertains  to  swear  and  admit.     Trem.  Ent.  4.52. 

Strange  contra.  To  the  first  objection,  this  is  not  a  mandamus  for  the  deputy, 
but  for  the  principal  to  be  admitted  to  have  a  deputy:  the  refusal  of  Dryden  is 
laid  to  be  ad  grave  damnum  of  Dr.  Sharpe,  sicut  ex  querela  sua  accepimus,  and 
therefore  to  do  him  (Dr.  Sharpe)  right  in  the  premisses,  is  the  writ  awarded.  It 
appears  Dr.  Sharpe  has  a  freehold  in  the  office,  so  though  his  deputy  is  but  at 
will,  he  has  it  for  life.  1  Vent.  110,  a  mandamus  was  granted  to  restore  A.  to  the 
office  of  deputy  steward  of  the  Court  of  the  Council  of  Marches.  And  it  was  held 
to  lie  for  a  revocable  deputy,  because  the  principal  has  no  other  way  to  get  him 
admitted.  And  in  the  report  of  the  same  case  in  1  Lev.  306,  it  is  said  per  Curiam, 
though  a  mandamus  does  not  lie  for  a  deputy,  yet  it  lies  for  him  who  deputes  hira, 
to  have  him  admitted  or  restored  ;  for  otherwise  he  may  be  deprived  of  his  power  to 
make  a  deputy. 
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[897]  2.  As  to  the  nature  of  the  office.  Its  being  an  office  subject  to  the  Ecclesi- 
astical Court  is  no  objection.  Trin.  3  Geo.  \,  Rex  \.  Ballivos  de  Morpeth.  A  mandamus 
to  admit  an  under  school-master ;  and  yet  school-masters  are  within  77  and  79 
Canons  of  1603,  as  well  as  registers.  So  in  the  case  of  Mr.  Fulkes  lately,  for  the  office 
of  apparitor  general  of  the  Archbishop  of  Canterbury.  It  has  been  often  granted  for 
a  sexton  and  parish  clerk.  1  Vent.  143.  Hil.  4  Geo.  Davis's  case  for  a  parish  clerk. 
And  the  same  term  Hex  v.  Parochian'  cle  Thame  for  a  sexton,  Trin.  9  Geo.  to  restore 
l)r.  Bentley  to  the  degrees  of  Batchelor  of  Arts  and  Doctor  of  Divinity.  And  Dr. 
Sherlock's  case,  to  admit  him  a  prebend  of  Norwich,  Trin.  4  Geo,  and  Dougate's  case 
before  cited. 

No  assize  will  lie  for  this  office ;  so  if  the  party  has  not  this  remedy,  he  has  none. 
The  reason  why  it  was  refused  to  a  proctor  was,  because  it  did  not  appear  what 
interest  he  had,  but  here  appears  a  freehold.  Garth.  170,  is  a  mandamus  to  admit  a 
register  of  an  Archdeacon  of  Sarum.     And  Trem.  536,  for  the  like  at  Exon. 

3.  If  Dr.  Ward  was  not  the  person  to  whom  the  executing  this  writ  belongs,  he 
should  have  returned  so,  (Trem.  453)  but  instead  of  that  he  is  making  an  excuse ; 
besides,  it  is  laid  that  minus  rite  he  refuses,  which  is  an  averment  that  in  justice  he 
ought  to  do  it.  And  as  to  precedents,  they  are  both  ways.  Tremayne  450,  461,  465, 
483,  and  several  precedents  were  produced  from  the  rolls.  Mich.  2  Ann.  Rot.  61. 
Trin.  3  Ann.  Rot.  35.     Hill.  22  Car.  2,  Rot.  218. 

Et  per  Curiam,  we  all  think  this  writ  is  good,  notwithstanding  the  exceptions 
that  have  been  taken,  and  therefore  a  peremptory  mandamus  must  go  (2). 

(«)  2  Ld.  Raym.  1379.     8  Mod.  325,  S.  C.     Barnard.  K.  B.  381. 

(1)  Regina  v.  Twitty,  Salk.  433.  Rex  v.  Rice,  1  Ld.  Raym.  138.  Regina  v.  Guise, 
2  Ld.  Raym.  1008.  Rex  v.  White,  ib.  1379.  Rex  v.  Doctor  Harris,  3  Burr.  1420.  Rex 
V.  Penrice,  post.  1235. 

(2)  The  Court  here  permitted  the  party,  after  making  a  return,  to  object  to 
the  writ.  Et  vide  Rex  v.  College  of  Physicians,  3  Burr,  2740,  when  the  writ  was 
quashed  after  a  return  made.  But  in  Rex  v.  Mayor  of  York,  5  Term  Rep.  74,  the 
Court  held,  that  the  party  by  making  a  return  had  precluded  himself  from  objecting 
to  the  writ ;  and  see  the  cases  contra  cited  ib.  in  the  note. 

[898]    Easter  Term,  4  Georgii  2,  Regis.    In  B.  R. 

Robert  Lord  Raymond,  Lord  Chief  Justice.  Sir  Francis  Page,  Knt.,  Sir  Edmund 
Probyn,  Knt.,  William  Lee,  Esq.,  Justices.  Sir  Philip  Yorke,  Knt.,  Attorney 
General.     Charles  Talbot,  Esq.,  Solicitor  General. 

Harman  vers.  Delany. 

[Distinguished  and  approved,  Linotype  Company  v.  British  Empire  Type-setting 
Machine  Cmnpany,  1899,  81  L.  T.  332.] 

What  a  libel,  actionable.     Fitzg.  121,  253.     1  Barn.  B.  R.  289,  438,  S.  C. 
4  Com.  Dig.  Libel  (A.  3),  715. 

In  an  action  upon  the  case  for  a  libel,  the  plaintiff  declared,  that  he  was  gunsmith 
to  his  Royal  Highness  the  Prince  of  Wales,  and  that  it  having  been  inserted  in  the 
Craftsman,  that  he  had  had  the  honour  to  present  him  a  gun  of  two  feet  six  inches 
long,  which  would  shoot  as  far  as  one  of  a  foot  longer,  and  had  kissed  the  prince's 
hand  on  being  appointed  his  gunsmith  ;  the  defendant,  intending  to  scandalize  him  in 
his  trade,  published  an  advertisement  in  these  words,  "  Whereas  there  was  an  account 
in  the  Craftsman  of  John  Harman  gunsmith  making  guns  of  two  feet  six  inches  to 
exceed  any  made  by  others  of  a  foot  longer,  (with  whom  it  is  supposed  he  is  in  fee) 
this  is  to  advise  all  gentlemen  to  be  cautious,  the  said  gunsmith  not  daring  to  engage 
with  any  artist  in  town,  nor  ever  did  make  such  an  experiment,  (except  out  of  a 
leather  gun)  as  any  gentleman  may  be  satisfied  of  at  the  Cross  Guns  in  Longacre." 
After  not  guilty  pleaded,  there  was  a  verdict  for  the  plaintiff  and  501.  damages. 

[899]  It  was  moved  in  arrest  of  judgment,  that  this  is  no  libel,  and  that  if  one 
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tradesman  will  pretend  to  be  a  greater  artist  than  others,  it  is  lawful  for  them  to 
support  their  own  credit  in  the  same  way. 

Et  per  Curiam,  that  is  certainly  so,  and  if  the  defendant  had  gone  no  farther 
he  would  not  have  been  chargeable ;  they  might  advertise  that  they  make  as  good 
as  he,  but  they  ought  not  to  say  he  is  no  artist,  which  they  plainly  do  by  saying  he 
dares  not  engage  with  any  artist,  and  by  advising  gentlemen  to  be  cautious  of  him  : 
the  law  has  always  been  very  tender  of  the  reputation  of  tradesmen,  and  therefore 
words  spoken  of  them  in  the  way  of  their  trade  will  bear  an  action,  that  will  not  be 
actionable  in  the  case  of  another  person  :  and  if  bare  words  are  so,  it  will  be  stronger 
in  the  case  of  a  libel  in  a  publick  newspaper,  which  is  so  diffusive.  1  Mod.  19. 
1  Roll.  Abr.  63,  pi.  30.  Cro.  El.  343.  1  Roll.  Abr.  62,  pi.  28.  Hetley  71.  Brownl. 
151.  2  Mod.  118.  5  Co.  12.5.  Hard.  470.  1  Keb.  293.  1  Roll.  Abr.  37,  pi.  15. 
Skinner  123.     Hob.  225.     Mo.  627.     2  And.  40.     Hutt.  125. 

The  plaintiff  had  judgment,  the  Court  being  of  opinion,  that  it  tended  to  discredit 
him  in  his  business. 

Medlicot's  Case.    In  Canc. 

Assignee  of  a  bond  cannot  petition  for  a  commission  of  bankruptcy. 
Cas.  temp.  King,  C.  &c.  6. 

A  commission  of  bankruptcy  was  superseded,  because  granted  upon  the  petition 
of  an  assignee  of  a  bond  ;  who  thoUgh  he  is  an  equitable,  yet  is  no  legal  creditor  (1). 

(1)  Ex  parte  Hylliard,  1  Atk.   147.     2  Vez.  407.     Ex  parte  Lee,  1  P.  Wms.  782. 

Seymour,  Bart,  qui  tam  vers.  Day. 

No  new  trial  in  a  qui  tam  after  verdict  pro  def. 

The  action  was  for  the  penalty  in  killing  a  hare,  not  being  qualified.  And  the 
jury  found  for  the  defendant,  contrary  to  the  direction  of  the  Judge.  But  the 
Court  refused  a  new  trial,  saying  it  had  never  been  carried  so  far  as  a  penal 
action  (1). 

(1)  Vide  Mattison  qui  tam  v.  Allanson,  post,  1238.  But  note,  they  will  grant 
one  where  the  whole  merits  of  the  case  have  not  been  laid  before  the  jury,  either 
through  the  mistake  or  mis-direction  of  the  Judge.  IVilson  v.  Rastall,  4  Term  Rep. 
758.     Vide  the  cases  there  cited,  and  5  Com.  Dig.  Pleader  (R.  17),  502. 

Moore  vers.  Goodright. 

Assigning  for  error  the  death  of  the  plaintiff  in  ejectment  is  a  contempt  (1). 

Upon  a  writ  of  error  coram  vobis,  it  was  assigned  for  error,  that  the  plaintiff 
in  the  ejectment  died  before  the  day  of  Nisi  Prius.  And  it  being  in  ejectment,  the 
Court  set  it  aside,  and  ordered  the  attorney  to  shew  cause,  why  there  should  not 
be  an  attachment  against  him  ;  for  they  said  it  was  to  defeat  the  [900]  proceedings 
instituted  by  the  Court  to  try  the  right;  and  every  body  knows  that  the  plaintiff  is 
but  nominal,  or  if  a  real  person,  yet  his  release  is  a  contempt. 

(1)  Vide  Rex  v.  Burriclge,  ante,  593. 

GooDTiTLE  vers.  Holdfast. 

Practice.     8  Mod.  345.     10  Mod.  383. 

After  judgment  against  the  casual  ejector,  and  before  any  writ  of  possession 
executed,  the  Court  made  a  rule  to  stay  proceedings  on  payment  of  all  rent  due  and 
costs :  it  not  being  pretended  that  the  ejectment  was  brought  on  any  other  title, 
than  a  re-entry  for  non-payment  of  rent. 
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DoMiNUS  Rex  vers.  Catherall. 

3  &  4  W.  &  M.  c.  12.  8  &  9  W.  3,  c.  37.  In  convictions  for  non-payment  of  money 
the  sum  must  be  mentioned.  Fitzg.  266.  1  Barn.  B.  R.  427,  442,  S.  C.  Vide 
ante,  497.     2  Ld.  Raym.  900. 

The  defendant  was  convicted  on  the  Kensington  Turnpike  Act  for  refusing  to 
account  and  pay  over  the  money  by  him  received  as  collector.  And  being  committed, 
and  a  habeas  corpus  brought,  the  defendant  was  discharged,  and  the  conviction 
quashed  ;  because  no  particular  sum  was  specified,  or  the  times  when  the  money  was 
charged  to  be  received,  so  as  to  enable  hira  to  defend  himself  on  a  second  charge. 
And  though  the  counsel  for  the  trustees  would  have  had  the  commitment  stand  good 
as  to  the  not  accounting;  yet  the  Court  said  it  was  one  intire  noa-feazance  chai'ged 
both  in  the  conviction  and  commitment,  and  they  would  not  sever  them(l).  The 
defendant  was  discharged,  and  the  conviction  quashed  (2). 

(1)  Vide  Eex  v.  Hale,  Cowp.  728. 

(2)  From  the  other  reports  of  this  case  it  appears,  that  the  counsel  for  the  trustees 
applied  for  leave  to  amend  the  conviction,  but  being  filed,  it  was  refused. 

DoMiNus  Rex  vers.  Inhabitantes  de  Hamworth  in  Com'  Staff'. 

Certiorari  may  be  granted  where  private  persons  are  charged  to  repair  a  bridge. 
1  Sess.  Ca.  p.  415,  No.  329.     1  Barn.  B.  R.  445,  S.  C. 

Upon  motion  to  quash  a  certiorari  to  remove  an  indictment  against  the  defendants 
at  sessions,  for  not  repairing  a  bridge  ;  it  was  insisted,  that  by  1  Ann.  c.  18,  the 
certiorari  is  taken  away.  To  which  it  was  answered,  and  resolved  by  the  Court,  that 
this  Act  extended  only  to  bridges  where  the  county  is  charged  to  repair ;  and  that 
where  a  private  person  or  parish  is  charged,  and  the  right  will  come  in  question,  the 
Act  5  &  6  W.  &  M.  c.  11,  had  allowed  the  granting  a  certiorari.  And  therefore  they 
refused  to  quash  (1). 

(1)  And  according  to  1  Sess.  Ca.  415,  the  indictment  was  afterwards  quashed,  the 
charge  being  laid  by  way  of  recital,  and  not  positively.  Vide  2  Hawk.  P.  C.  25, 
sect.  60,  p.  323. 

[901]     DoMiNUS  Rex  vers.  Stoughton. 

Levavit  vel  levari  causavit,  ill.     2  Sess.  Ca.  p.  25,  No.  30. 
1  Barn.  B.  R.  347,  425. 

Indictment  against  defendant  for  a  nusance,  charging  that  he  sepem  levavit 
vel  levari  causavit.  And  on  demurrer  judgment  was  given  for  the  defendant,  on 
account  of  the  incertainty  of  the  charge.  Vide  Rex  v.  Stacker  in  Salk.  342,  371, 
and  5  Mod,  137(1). 

(1)  Bex  v.  Flint,  B.  R.  Cas.  temp.  Hard.  370.  2  Hawk.  P.  C.  ch.  25,  sect.  58, 
p.  321.     4  Com.  Dig.  Indictment  (G.  3),  394. 

DoMiNUS  Rex  vers.  Morris. 

The  jury  must  appear  to  be  sworn  in  the  county.     Fitzg.  266. 
1  Barn.  B.  R.  448,  S.  C. 

After  conviction  on  an  indictment  the  judgment  was  arrested,  because  the  words 
adtunc  et  ibidem  were  left  out  as  to  the  swearing  of  the  jury.  1  Mod.  26.  1  Vent 
60.     2  Keb.  513,  610. 

Cooke  qui  tam  ver.s.  Champneys. 

Action  upon  the  case  lies  for  the  escape  of  an  outlaw.     Fitzg.  265. 
1  Barn.  B.  R.  454,  S.  C. 

In  an  action  for  the  escape  of  Sarah  Chatford,  who  was  taken  upon  an  outlawry 
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on  mesne  process ;  Gapper  moved  in  arrest  of  judgment,  that  the  action  would  not 
lie,  for  the  plaintiff  is  at  the  end  of  his  suit,  and  the  King  only  has  an  interest  for 
the  forfeiture,  and  the  body  is  kept  for  the  contempt ;  and  cited  Cro.  El.  706. 
13  H.  4,  1.     Salk.  80. 

Draper  contra.  The  case  in  Cro.  is  of  debt  on  the  Statute  of  R.  2.  But  it  was 
never  doubted  but  case  would  lie.  Cro.  El.  652.  Cro.  Jac.  360.  It  will  lie  for 
the  escape  of  one  taken  on  an  excommunicato  capiendo.  Lutw.  122.  2  Bulst.  236. 
1  Roll.  Rep.  47.  Mo.  834.  So  for  the  escape  of  one  committed  by  commissioners 
of  bankruptcy. 

Et  per  Curiam,  he  may  never  be  taken  again,  and  the  confinement  would  have 
enforced  his  appearing  to  the  action,  to  reverse  the  outlawry :  so  the  plaintiff  has  an 
interest  and  a  damage,  and  must  have  judgment. 

DoMiNUS  Rex  vers.  Japhet  Crooke. 

Indictment  of  forgery  on  5  El.  c.  14,  that  A.  being  seised  of  Jawick,  the  defendant 
forged  a  conveyance  of  Jawick  Park,  for  a  forgery  with  intent  to  charge  is  within 
that  Act.  Fitzg.  57,  261,  more  full.  1  Barn.  B.  R.  168,  441,  461,  S.  C.  Vide 
1  Hawk.  P.  C.  ch.  76,  sect.  12,  339.     2  Bac.  Abr.  571. 

The  defendant  was  convicted  on  the  statute  5  Eliz.  c.  14,  for  forging  a  lease 
and  release.  And  the  indictment  sets  forth  that  Garbut  et  uxor  were  seised  in  fee 
of  certain  messuages,  lands  and  tenements  called  Jawick  in  the  parish  of  Clackton 
in  Essex,  and  that  the  defendant  intending  to  molest  them  and  their  interest  in 
the  premisses,  forged  a  lease  and  release  as  from  Garbut  et  ux',  whereby  they  are 
supposed  for  a  valuable  consideration  to  convey  to  him  "all  that  park  called  Jawick 
Park,  in  the  parish  of  Clackton  in  Essex,  containing  eight  miles  in  circumference, 
with  all  the  deer,  woods,  &c.  thereto  belonging." 

[902]  After  verdict  pro  Rege,  it  was  moved  in  arrest  of  judgment,  that  the 
premisses  supposed  to  be  conveyed  were  so  materially  different  from  those  which 
were  really  the  estate  of  Garbut  et  ux',  which  was  houses,  lands,  and  tenements ; 
that  it  was  impossible  this  conveyance  ever  could  molest  or  disturb  them  :  if  it  was 
a  true  deed,  it  could  not  pass  their  lands  at  law  for  want  of  a  proper  description  ; 
and  though  where  lands  are  improperly  described,  a  Court  of  Equity  will  oblige  the 
vendor  to  convey  them  by  proper  words ;  yet  that  is  only  where  there  is  a  previous 
contract  for  a  sale,  and  they  do  it  as  carrying  that  contract  into  execution  ;  whereas 
here  is  no  contract,  and  the  case  is  no  more,  than  if  A.  had  been  seised  of  Blackacre, 
and  B.  had  forged  a  conveyance  of  Whiteacre,  which  certainly  would  not  be  within 
the  statute. 

The  Court  for  several  terms  inclined  strongly  with  the  objection  :  but  this  term 
the  Chief  Justice  declared  that  they  were  all  of  opinion  to  over-rule  it :  the  words 
of  the  Act  are,  "  To  the  intent  that  the  state  of  freehold  or  inheritance  of  any  person 
to  any  lands,  &c.  or  the  right  or. title  of,  in  and  to  the  same,  shall  or  may  be  molested, 
troubled,  defeated,  recovered  or  charged."  By  this  it  appears,  that  it  is  not  necessary, 
there  should  be  a  charge  or  a  possibility  of  a  charge  ;  it  is  suflScient  that  it  be 
done  with  that  intent,  and  the  jury  have  found  that  it  was  done  with  intent  to  molest 
Garbut  and  his  wife  in  the  possession  of  their  lands.  Accordingly  judgment  was  given 
for  the  King,  and  the  defendant  had  sentence  to  undergo  the  punishment  appointed  by 
the  Act  for  forging  a  deed,  and  the  same  was  executed  upon  him  at  Charing  Cross. 

Gardner  vers.  Merrett. 

5  Geo.  1,  c.  13.     The  Court  may  ex  officio  amend  a  writ  of  error.     1  Barn.  B.  R.  462. 
Fitzg.  268.     L.  Raym.  1587,  S.  C. 

There  was  a  variance  between  the  writ  of  error  and  the  record  ;  and  as  it  stood 
in  the  paper,  the  Court  observed  it,  but  neither  party  would  move  to  amend  it,  for 
fear  of  paying  costs  :  upon  which  the  Court  said  the  statute  5  Geo.  1,  c.  13,  would 
warrant  their  amending  it,  which  they  did  without  costs. 
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Regula  Generalis. 

No  warrant  of  attorney  from  a  prisoner  good  but  where  there  is  an 
attorney  pro  def  present. 

The  Court  taking  notice  of  great  inconveniences  following  from  holding  a  warrant 
to  confess  judgment  by  one  in  custody  to  be  good,  if  any  attorney  (though  for  the 
opposite  party)  was  present ;  made  a  rule,  that  for  the  future  there  should  be  an 
attorney  present  on  the  behalf  of  the  defendant  (1). 

(1)  Similar  rule  in  C.  B.  Keg.  14  Geo.  2.  But  this  rule  extends  only  to  cases 
where  the  party  is  in  custody  upon  mesne  process.  JVatkins  v.  Hanhiry,  post,  12-15. 
Fell  V.  Riley,  Cowp.  281.  Birch  v.  Sharland,  1  Term  Rep.  715,  and  at  the  suit  of  the 
party  for  whom  the  warrant  to  confess  judgment  is  given.  Finn  v.  Hutchinson,  2  Ld. 
Rayra.  797.  Holcombe  v.  fVade,  3  Burr.  1792.  In  Gillman  v.  Hill,  Cowp.  142. 
Charlton  v.  Fletcher,  4  Terra  Rep.  233.  And  it  does  not  include  the  case  of  prisoners 
in  custody  of  the  marshall.  Parkinson  v.  Caines,  3  Term  Rep.  616.  Neither  does  it 
extend  to  cases  where  the  defendant  is  himself  a  practising  attorney.  JFalton  v. 
Stanton,  Barnes  37,  or  where  being  acquainted  with  the  rule,  the  defendant  means  to 
convert  it  into  an  instrument  of  fraud.  Oillman  v.  Hill,  Cowp.  141.  But  within 
these  exceptions  it  must  be  complied  with  in  all  cases.  JVoodin  v.  College,  Ann.  177, 
even  though  the  warrant  be  executed  out  of  England.  Fitzgerald  v.  Plunket,  post,  1247. 
But  even  in  cases  not  strictly  within  the  rule,  if  the  defendant  has  been  oppressed  or 
imposed  upon,  in  consequence  of  such  a  warrant  signed  without  the  presence  of  an 
attorney  acting  for  him.  Both  Courts  will  relieve  him  from  the  judgment.  Ruffle  v. 
Hitchacock,  2  Black.  Rep.  1097,  in  C.  B.  JFarraker  v.  Gascoyne,  ib.  1297.  Parkinson 
V.  Caines,  3  Term  Rep.  616,  in  B.  R. 

[903]     Philips  vers.  Knightley. 

Award  that  A.  shall  execute  a  covenant  to  indemnify  B.  is  good.  Fitzg.  53,  but  not 
S.  P.  Ib.  167,  279,  S.  P.  1  Barn.  B.  R.  84,  151,  but  not  S.  P.  Ib.  387,  457, 
463,  S.  C.  S.  P. 

In  debt  on  an  arbitration  bond.  It  appeared  that  the  award  was,  that  the  defen- 
dant should  execute  a  covenant  to  indemnify  the  plaintiff  against  all  costs,  damages 
and  expences,  which  should  happen  by  means  of  any  further  proceedings  in  an  action 
begun  at  the  instance  of  the  defendant,  and  at  issue  in  C.  B.  wherein  Marshall  qui 
tara  is  plaintiff,  and  the  now  plaintiff  defendant  ;  at  the  bottom  of  which  covenant 
the  arbitrators  had  signed  their  names. 

Page  Justice  thought  this  a  bad  award,  as  not  putting  a  final  end  to  the  suit,  but 
only  giving  the  plaintiff  a  new  action  of  covenant :  besides,  it  was  not  reducing  things 
to  any  certainty.  And  Mich.  9  W.  3,  B.  R.  Selby  v.  Russel,  there  was  an  award,  that 
if  no  further  demand  was  made  out  in  ten  days,  releases  should  be  given  ;  which  was 
held  ill ;  and  Holt  Chief  Justice  said,  they  could  not  delegate  their  authority  in  any 
other  instance,  but  that  of  ordering  costs  to  be  taxed  by  a  Master.  2  Saund.  192. 
Salk.  75.  2  Keb.  351.  1  Sid.  358.  He  said  he  should  think  it  well  enough,  if 
a  bond  had  been  awarded,  because  there  the  penalty  made  all  certain. 

But  the  other  Judges  were  of  opinion,  that  the  award  was  good,  and  that  it  did 
not  lie  in  the  mouth  of  the  defendant  to  make  this  objection.  And  they  said,  there 
was  no  difference  between  a  bond  and  a  covenant,  for  the  remedy  is  by  action  in  both 
eases.  And  this  being  a  qui  tam,  in  which  the  poor  had  an  equal  interest  with 
Marshal,  it  was  not  in  the  power  of  the  arbitrators  to  order  it  to  cease.  They  cited 
Cro.  Jac.  400,  and  gave  judgment  for  the  plaintiff. 

Between  the  Parishes  of  Curenden  and  Laland  in  Lancashire. 

Where  the  duty  on  apprentices  is  not  paid  the  apprentice  gains  no  settlement. 
Fitzg.  167.  2  Sess.  Ca.  p.  167,  No.  134.  1  Barn.  B.  R.  379,  400,  466.  1  Bott 
by  Const,  483,  pi.  679,  S.  C. 

Upon  a  special  order  of  settlement,  it  was  stated,  that  a  poor  boy  was  bound  out 
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apprentice  by  indenture,  and  the  master  had  20s.  paid  him  :  that  he  served  three 
years  ;  but  that  the  master  never  paid  the  duty  of  6d.  in  the  pound  according  to 
8  Ann.  c.  8,  §  39,  which  says,  that  if  the  duty  be  not  paid,  the  indenture  shall  be  void 
to  all  intents  and  purposes  whatsoever. 

The  case  was  referred  to  Fortescue  Justice,  who  went  the  circuit.  And  he  held 
it  a  settlement,  because  master  had  six  months  to  pay  the  duty  in,  so  that  during 
those  six  months  a  [904]  settlement  was  gained  :  and  it  should  not  be  in  the  power 
of  the  master  to  defeat  it  by  matter  ex  post  facto.  And  pursuant  to  this  opinion 
the  sessions  held  it  a  settlement. 

But  upon  debate  in  B.  R.  the  order  was  quashed  (1) ;  for  they  said  it  was  making 
the  indenture  good  to  one  purpose,  when  the  Act  of  Parliament  had  made  it  void  to 
all  intents  and  purposes  whatsoever.  And  though  it  was  a  hard  case,  they  could  not 
break  through  the  positive  words  of  the  Act.     So  the  order  was  quashed  (2). 

(1)  III  Rex  V.  Inhabitants  of  Natland,  where  a  case  had  been,  by  consent,  referred  to 
the  Judge  of  Assize  for  his  opinion,  B.  R.  held  that  it  ought  to  be  considered  as  final, 
and  refused  to  enter  into  a  discussion  of  the  question,  and  discharged  the  rule  for 
quashing  the  order  of  sessions.     Burr.  S.  C.  796. 

(2)  Vide  Rex  v.  Holbech,  Burr.  S.  C.  198.  Rex  v.  Llanvair  Duffryn  Clwyd,  ib.  236, 
S.  P.  But  where  the  consideration  money  is  under  20s.  the  indenture  is  not  void 
for  want  of  this  stamp.  Baxter  v.  Faulain,  1  Wils.  129.  Rex  v.  Yarmouth,  Burr. 
S.  C.  379. 

DoMiNus  Rex  vers.  Dominam  Lawley. 

Sciens  In  an  indictment  is  a  good  averment.     Fitzg.  122,  263.     1  Barn.  B.  R.  263, 

274,  287,  293,  459,  S.  C. 

She  moved  in  arrest  of  judgment  after  conviction  on  an  information  for  attempting 
to  persuade  a  witness  not  to  appear  and  give  evidence  against  Japhet  Crooke  for 
forgery.  And  the  exception  taken  was,  that  it  was  not  positively  averred,  that  Crooke 
was  indicted  ;  it  was  only  laid,  that  she,  sciens  that  Crooke  had  been  indicted,  and 
was  to  be  tried,  did  so  and  so  :  whereas  in  all  criminal  cases  the  fact  must  be  positively 
alleged,  and  not  by  inference.  5  Co.  120.  6  Mod.  30.  4  Co.  44  b.  2  Cro.  19. 
4  Co.  18.     Hardr.  2.     2  Bulst.  292.     1  Roll.  Rep.  70. 

But  the  Court  upon  consideration  held  it  was  well  enough  ;  and  that  there  is  no 
real  difference  between  indictments  and  actions,  where  the  git  of  the  action  must  be 
positively  averred.  Dans  plagam  mortalem  ;  warrantizando  vendidit ;  receiving  stolen 
goods  knowing  them  to  be  stolen  ;  are  all  as  loose.  So  is  the  case  of  keeping  a  dog 
knowing  him  to  be  accustomed  to  bite  sheep.  And  there  is  no  inconvenience  ;  because 
if  there  was  no  such  indictment  proved  at  the  trial,  the  defendant  must  have  been 
acquitted.  Vide  1  Sid.  183,  337.  2  Sid.  127.  Salk.  686.  2  Lev.  208.  5  Co.  120. 
2  Roll.  Abr.  82,  pi.  4,  9,  12.  Dy.  69  a.  Appendix  at  the  end  of  the  State  Trials  50, 
where  it  is  laid  that  the  defendant  satis  sciens  Sir  Thomas  Armstrong  to  have  con- 
spired the  death  of  the  King,  and  to  have  fled  for  the  same,  the  defendant  neverthe- 
less traitorously  remitted  money  to  him  for  his  support  (1).  Judicium  pro  Rege, 
and  the  defendant  was  fined  three  hundred  marks,  and  to  suffer  one  month's 
imprisonment. 

(1)  Vide  Rex  v.  Loggen,,  ante,  75.     2  Hawk.  P.  C.  eh.  25,  sect.  67,  327. 

[905]     Man    vers.  Man.     Coram  Magistro  Rotulor'. 

Requests  to  wife  for  her  life,  if  she  should  continue  a  widow,  and  after  her  death  to 
A.  B.  C.  and  D.  share  and  share  alike,  and  the  wife  is  made  executrix.  C.  and  D. 
die  in  testator's  life-time.  Their  legacies  lapse,  and  shall  go  to  the  executrix,  and 
not  according  to  the  Statute  of  Distributions  (1).     2  Kely.  11,  S.  C.(2) 

Sampson  Man  made  his  will,  and  gave  the  use  of  his  personal  estate  to  the  defen- 
dant his  wife  for  her  life,  if  she  so  long  continue  his  widow,  and  after  her  death  to 
A.  B.  C.  and  I),  his  brothers  and  sisters,  share  and  share  alike.  C.  and  D.  died  in 
the  life-time  of  the  testator,  and  he  died  some  short  time  after,  not  having  revoked 
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his  will.  A.  and  B.  the  two  surviving  legatees  bring  a  bill  against  the  executrix,(a) 
suggesting  a  waste  made  by  her  of  the  estate,  &c.  and  pray  she  may  exhibit  an  inven- 
tory, and  the  estate  may  be  secured,  &c.  The  defendant  set  out  an  account  of  the 
estate  come  to  her  hands,  and  what  debts  she  had  paid  ;  but  insisted  that  the  shares 
of  C.  and  D.  the  deceased  legatees,  did  belong  to  her  as  lapsed  legacies ;  and 

Mr.  Solicitor  General  insisted  much,  that  the  two  shares  did  belong  to  the 
plaintiffs,  the  surviving  legatees,  and  that  by  force  of  the  Statute  of  Distributions 
they  as  next  of  kin  ought  to  have  the  shares.  But  Mr.  Mead  for  the  defendant 
argued,  that  it  was  the  intention  of  the  testator,  his  executrix  should  have  them  : 
for  by  the  will  the  legatees  are  tenants  in  common,  and  shall  not  take  the  shares  as 
survivors. 

Sir  Joseph  Jekyll,  the  Statute  of  Distributions  only  takes  effect  when  the  testator 
omits  to  make  a  disposition  of  an  interest  vested  in  him  (3) ;  as  if  he  devises  part 
of  his  estate,  and  takes  no  notice  of  the  other  part  in  his  will ;  he  dies  intestate 
(juoad  that  part  not  devised,  and  then  the  next  of  kin  claim  under  the  statute, 
and  they  shall  have  it :  but  when  an  interest  has  been  once  disposed  of,  and  the 
jjarty  who  would  have  taken  it,  had  he  survived  the  testator,  dying  in  his  life-time, 
and  the  testator  not  making  any  other  disposition  of  the  share  he  would  have  had, 
in  case  he  had  survived  the  testator,  nor  any  declaration  shewing  a  design  of  altering 
his  will ;  it  is  plain  the  testator,  as  he  knew  of  the  death  of  the  legatees,  did  design 
(if  he  knew  any  thing  of  the  law)  that  the  executrix  his  widow  should  have  the 
shares  of  the  deceased  legatees.  And  the  survivors  could  not  well  take  the  shares, 
because  the  testator  had  particularly  appointed  that  each  of  his  legatees  should  have 
a  special  share.  And  he  decreed,  the  wife  should  have  the  two  shares  absolutely 
to  herself,  and  the  use  and  interest  of  the  other  half  for  her  life,  and  an  account 
of  the  testator's  estate  to  be  taken.     Ante,  820,  and  the  cases  there  cited. 

(1)  That  legacies  thus  lapsed  are  to  be  considered  as  so  much  of  the  testator's 
estate  undisposed  of  by  will.  Vide  Bagivell  v.  Dry,  1  P.  Wms.  700.  Bindon  v.  Earl 
of  Suffolk,  ih.  96.  The  widow  being  executrix  has  been  held  a  trustee  for  the  next 
of  kin  of  an  undisposed  surplus  in  Randal  v.  Bookey,  2  Vern.  485.  IVard  v.  Lant, 
Preeed.  in  Chanc.  184.  Gobsall  v.  Smmden,  2  Eq.  Ab.  444.  In  Lady  Granville  v. 
Dutchess  of  Beaufort,  1  P.  Wms.  115.  In  Farrlngton  v.  Knightley,  ib.  551.  Martin 
v.  Rebow,  1  Bro.  Chan.  Ca.  154.  But  where  the  thing  devised  to  the  wife  is  an 
exception  out  of  another  devise  to  some  other  person,  it  shall  not  bar  her  from  her 
right  to  the  surplus  as  executrix.  Dutchess  of  Beaufort's  case,  1  Bro.  Par.  Ca.  305. 
Griffiths  v.  Rogers,  Prec.  in  Chanc.  231.  Hoskins  v.  Hoskins,  ib.  263.  Jones  v. 
JFestcomh,  ib.  316.  In  Newstead  v.  Johnston,  2  Atk.  45.  Lawson  v.  Lawson,  7  Bro. 
P.  C.  511.     Et  vide  Ball  v.  Smith,  2  Vern.  675. 

(2)  Said  in  Kelynge  to  have  been  affirmed  in  Dom.  Proc.  but  not  reported  in 
Bro.  P.  C. 

(a)  I.e.  the  wife. 

(3)  The  distinction  taken  here  that  the  executor  is  to  be  considered  as  trustee 
of  the  surplus  for  the  next  of  kin  only,  where  the  testator  has  omitted  to  dispose 
of  it  at  the  time  of  making  his  will,  seems  shaken  by  Nichols  v.  Crisp,  Amb.  769. 
Bennet  v.  Batchelor,  3  Bro.  Chan.  Ca.  28.  Where  the  residuary  legatee  dying  in  the 
lifetime  of  the  testator,  the  residue  was  decreed  to  be  distributed.  The  reason  also 
upon  which  it  has  been  held  that  such  residue  shall  be  distributed  instead  of  going 
to  the  executor,  where  there  is  a  residuary  clause,  but  the  name  of  the  residuary 
legatee  is  omitted,  seems  to  militate  equally  against  this  position.  Which  is,  because 
it  shews  that  the  testator,  at  the  time  of  making  his  will,  intended  that  the  executor 
should  not  have  the  residue,  by  reason  of  his  appointment,  but  that  he  meant  to 
dispose  of  it  in  some  other  manner,  although  he  forgot  to  specify  how.  Vide  JVheeler 
V.  Sheers,  Mosl.  288.  Lord  North  v.  Pardon,  2  Vez.  495.  Bishop  of  Cloyne  v.  Young, 
2  Vez.  91.  In  this  last  case  Lord  Hardwicke  lays  it  down,  "  that  as  an  executor  must 
take  by  the  will,  if  at  the  time  of  making  it  the  intent  appears  that  the  executor 
should  not  take  the  beneficial  interest  in  the  surplus,  no  accident  afterwards  can  give 
it  him."  So  also  in  Page  v.  Page,  ante,  820,  and  in  Painter  v.  Salisbury,  before  Sir 
Joseph  Jekyll,  cited   2   Vez.  93,  99,  it  was  held  that  part  of  a  residue  becoming 
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undisposed  of  by  reason  of  the  death  of  the  legatees  in  the  testator's  life-time,  it  should 
be  distributed,  and  not  go  to  the  executors.  But  there  are  these  differences  between 
the  two  last  cases  and  the  present ;  that  in  Page  v.  Page,  the  executors  were  them- 
selves the  legatees  of  the  remaining  specified  shares  of  the  residue  ;  and  both  there  and 
in  Painter  v.  Salisbury  the  devise  to  the  executors  was  absolute,  and  not  of  a  particular 
interest  as  it  is  here.  (Vide  Dutchess  of  Beaufoii's  case,  ut  supra,)  and  the  next  of  kin 
were  not  the  legatees  of  the  other  specified  shares  of  the  residue.  In  Bishop  of  Cloyne 
V.  Yoimg,  2  Vez.  91,  however  the  case  of  I'age  v.  Page  is  represented  as  being  that 
of  a  devise  of  a  residue  to  a  wife  for  life,  she  being  also  appointed  executrix,  and  after 
her  death,  to  six  equally  to  be  divided.  And  Lord  Hardwicke  reasons  upon  the 
case  as  if  he  considered  her  as  being  executrix,  and  acquiesces  in  the  determination, 
that  the  sixth  part  that  lapsed  should  go  to  the  next  of  kin,  and  not  to  her,  because 
the  testator  had  declared  his  intent  by  his  will  to  make  a  different  disposition  of  the 
surplus  of  his  personal  estate,  and  that  it  should  not  go  to  his  executrix  by  virtue 
of  her  being  so,  which  opinion  seems  directly  to  contradict  the  present  case. 

[906]    Trinity  Term,  5  Georgii  2,  Regis.    In  B.  R. 

Robert  Lord  Raymond,  Lord  Chief  Justice.  Sir  Francis  Page,  Knt.,  Sir  Edmund 
Probyn,  Knt.,  William  Lee,  Esq.,  Justices.  Sir  Philip  Yorke,  Knt.,  Attorney 
General.     Charles  Talbot,  Esq.,  Solicitor  General. 

Meard  vers.  Philips. 

12  Geo.  c.  36.     General  issue  waived  and  allowed  to  plead  double. 

In  debt  for  the  penalty  of  articles  relating  to  the  building  of  Putney  Bridge.  The 
defendant  pleaded  nil  debet.  The  plaintiff  demurred,  and  the  defendant  joined  in 
demurrer.  Afterwards  he  moved,  that  he  might  be  at  liberty  to  withdraw  his  plea 
of  nil  debet,  and  plead  double,  viz.  that  he  was  not  appointed  by  the  commissioners, 
and  that  he  did  not  agree  with  them  to  build  the  bridge.  And  it  appearing  the 
plaintiff  had  not  been  delayed,  the  Court  gave  leave  accordingly  (1). 

(1)  Vide  Wilkes  v.  Wood,  2  Wils.  204,  S.  P.  after  issue  joined,  and  notice  of  trial 
given.  Vide  also  Blachhmrne  v.  Mathias,  post,  1267.  Taylor  v.  Joddrell,  1  Wils.  214. 
Sed  vide  Law  v.  Law,  post,  960. 

Squire  vers.  Archer. 

Bringing  money  into  Court.     2  Barn.  B.  R.  4,  S.  C. 

In  an  action  for  dilapidations  the  Court  refused  to  let  the  defendant  bring  money 
into  Court,  and  said  it  was  like  trespass,  where  you  cannot  do  it,  though  you  may 
tender  amends  (1). 

(1)  Vide  1  Comp.  Pract.  150.  Imp.  Pract.  K.  B.  256.  5  Com.  Dig.  (C.  10),  320, 
for  the  cases  upon  this  subject. 

[907]     WiLCOCKS  vers.  Huggins. 

An  executrix  sues  upon  a  promissory  note  to  her  testator,  and  dies  before  judgment, 
the  six  years  from  the  cause  of  action  being  then  expired.  Her  executor  brings 
a  new  action  within  four  years  after  the  death  of  the  executrix,  and  the  Statute 
of  Limitations  having  been  pleaded,  judgment  was  given  against  the  plaintiff,  an<l 
held,  that  he  ought  to  have  commenced  the  action  within  a  year.  S.  C.  much 
fuller  Fitzg.  170,  289.  1  Barn.  B.  R.  335,  349,  382.  2  Barn.  B.  R.  5.  15  Vin. 
Abr.  103,  S.  C. 

Case  by  the  executor  of  the  executrix  of  George  Wilcocks  against  the  defendant 
upon  a  promissory  note  dated  30  July  1719.  The  defendant  ])lcade(l,  quod  causa 
actionis  non  accrevit  infra  sex  aunos :  the  plaintiff  replies,  that  the  first  executrix, 
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Trill.  11  Geo.  1,  sued  out  a  bill  of  Middlesex  (a)  against  the  defendant,  returnable 
Mich,  sequen',  on  which  there  was  a  continuance  by  non  misit  breve,  and  an  alias 
was  taken  out  returnable  in  Hilary  term  following,  before  which  the  executrix  died, 
and  made  the  plaintiff  her  executor,  who  in  Michaelmas  terra  3  Geo.  2,  sued  out  a 
latitat  against  the  defendant,  with  intent  to  declare  against  him  as  above,  which 
he  accordingly  did  ;  and  concludes  with  an  averment,  that  the  cause  of  action  accrued 
within  six  years  before  suing  out  the  first  bill  of  Middlesex. 

To  this  the  defendant  demurs  :  and  after  several  arguments,  it  was  held,  that  the 
replication  was  ill,  there  being  four  years  between  the  death  of  the  first  executrix 
and  the  proceeding  by  the  now  plaintiff:  that  the  most  that  had  ever  been  allowed 
was  a  year,  and  that  within  the  equity  of  the  proviso  in  the  statute,  which  gives  the 
plaintiff  a  year  to  commence  a  new  action,  where  the  judgment  is  arrested  or  reversed  : 
but  they  said  they  would  not  go  a  moment  farther,  for  it  would  let  in  all  the  incon- 
veniences which  the  statute  was  made  to  avoid  (1).  Indeed  if  the  second  executor 
had  been  retarded  by  suits  about  the  will  or  administration,  and  he  had  shewn  that 
in  pleading,  it  would  have  been  otherwise,  because  then  the  neglect  would  have  been 
accounted  for.  And  wherever  a  suit  is  allowed  to  be  continued  by  journeys  accounts, 
it  must  be  a  recent  prosecution.  6  Co.  Spencer's  case,  which  this  can  never  be  said 
to  be.     Per  Curiam,  judgment  for  the  defendant. 

(a)  According  to  the  other  reports  a  latitat.  Ante,  550,  736.  Lutw.  261.  1  Ld. 
Raym.  432,  Kinsey  and  Uayward. 

(1)  "Vide  Lcthhridge  v.  Chapman,  Mich.  3  Geo.  2,  cited  Fitzg.  171,  289.  Where 
an  administrator  bi'ought  an  action  14  months  after  the  intestate's  death,  and  held 
not  barred.  Vide  6  Cora.  Dig.  Temps  (G.  17),  344.  1  Com.  Dig.  Action  upon  the 
Case  upon  Assumpsit  (H.  7),  221. 

Berkley  vers.  Howard. 

A  certiorari  lies  to  alBrm  a  judgment,  after  in  nuUo  est  erratum.     2  Barn.  B.  R.  5. 

On  error  of  a  judgment  by  default,  the  plaintiff  in  error  assigned  the  want  of  an 
original,  and  warrants  of  attorney.  And  the  defendant,  without  putting  him  to  return 
certiorari's,  pleaded  in  nullo  est  erratum.  And  on  argument  the  plaintiff  insisted, 
that  it  was  a  confession  of  the  errors  ;  and  it  was  agreed  so  to  be.  But  upon  application 
to  the  Court,  and  affidavit  that  there  was  an  original  and  warrants  of  attorney,  the 
Court  awarded  two  certiorari's,  it  being  in  order  to  affirm  a  judgment  (1). 

(1)  Meredith  v.  Davies,  Salk.  270.     Bellew  v.  Scott,  ante,  440. 

[908]     Warren  vers.  IviE. 

Cannot  rejoin  double.     4  Ann.  c.  16. 

It  was  moved  upon  the  Act  for  Amendment  of  the  Law,  that  the  defendant  might 
be  at  liberty  to  rejoin  double ;  but  the  Court  held  it  extended  only  to  the  case  of 
pleading  at  first. 

Fisher  vers.  Hughes. 

How  to  lay  the  second  demise  in  ejectment.     1  Barn.  B.  R.  464.     2  Barn.  B.  R.  10. 

Error  out  of  the  Grand  Sessions  in  Wales  in  ejectment,  wherein  the  plaintiff 
declares,  that  Robinson  et  ux'  demised  to  him  one  hundred  acres  of  land,  and  that 
afterwards  the  same  day  Egerton  et  ux'  demised  to  him  proemissa  praed'.  Upon 
not  guilty  pleaded,  the  jury  find  for  the  plaintiff  quoad  the  lands  demised  by  Robinson 
et  ux' :  et  quoad  tenementa  prsed'  which  Egerton  et  ux'  demised,  they  find  for  the 
defendants.  And  the  judgment  is  entered,  that  the  plaintiff  shall  recover  his  term 
in  the  tenements  demised  by  Robinson  et  ux' ;  et  quoad  caetera  pricmissa  sit  in 
misericordia  pro  falso  clamore  versus  defendentem  pro  prsed'  tenementis,  which 
Egerton  et  ux'  demised  :  et  prsed'  defendens  sit  quietus,  et  eat  inde  sine  die,  &c. 

Strange  pro  quer'  in  errore  objected,  that  for  want  of  pursuing  the  common  form 
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in  laying  the  second  demise  to  be  aliorum  tenementorum,  the  judgments  here  given 
are  contradictory  to  each  other :  the  defendant  is  put  without  day  as  to  the  same 
premisses,  for  which  the  plaintiff  recovers. 

Et  per  Curiam,  this  is  certainly  far  from  being  a  correct  entry  ;  but  we  will  not 
reverse  it,  if  it  be  possible  to  support  it :  we  will  construe  tenementa  pr^d'  quae 
Egerton  et  ux'  demised,  to  mean  the  term  in  the  premisses,  and  then  it  will  be  well 
enough  (1).     The  judgment  was  affirmed. 

(1)  Vide  JVmral  v.  Bent,  ante,  835.     Mmris  v.  Barry,  post,  1180. 

Dunn  vers.  Vacher  et  Ux'. 

Pleading  double. 

Debt  upon  a  bond  entered  into  by  the  defendant's  wife  dum  sola,  conditioned 
that  she  should,  within  ten  days  after  the  plaintiff's  return  from  his  voyage  marry  him 
if  requested.  And  Strange  moved,  and  had  leave  to  plead,  non  est  factum,  and  that 
the  plaintiff  did  never  request  her  (1). 

(1)  Vide  note  to  Baker  v.  Westbrooke,  post,  949. 

[909]    Willing  vers.  Goad. 

Gaoler  cannot  retake  for  his  fees.     2  Barn.  B.  R.  20,  S.  C. 

Serjeant  Birch  moved  to  discharge  the  defendant  out  of  the  custody  of  the  marshal 
the  plaintiflF  in  the  action  having  sent  an  order  for  his  discharge.  Upon  a  rule  to 
shew  cause,  the  marshal  insisted,  that  the  defendant  had  broke  the  prison,  and  let 
out  himself  and  another  prisoner,  who  was  in  execution  for  .5001.  and  that  though 
the  plaintiffs  discharge  came  whilst  he  was  out  of  prison  ;  yet  he  had  since  re-taken 
him  for  his  fees,  and  had  charged  him  in  custody  with  a  declaration  for  the  escape  of  the 
other.  But  there  being  no  case  to  warrant  the  gaoler's  retaking  for  fees,  and  the 
plaintiff  in  the  action  being  satisfied  ;  the  Court  held  the  re-taking  to  be  illegal, 
and  consequently  the  delivery  of  the  declaration  to  him  was  void,  and  the  marshal 
ought  to  discharge  him. 

King  vers.  Morris. 

1  Barn.  B.  R.  20,  S.  C.     Variance  in  the  evidence  from  the  declaration.     Fitzg.  198, 
better  reported.     1  Barnard.  B.  R.  364,  418.  S.  C. 

Action  against  the  high-bailiff  of  Westminster  for  a  false  return.  And  the 
declaration  set  forth,  that  the  plaintiff  recovered  a  judgment  against  Alexander 
Urqhuart,  on  which  he  sued  a  fieri  facias,  and  a  warrant  was  made  to  the  high-bailiff 
to  levy  so  much,  which  the  plaintiff  recovered  against  the  said  A.  U. 

Upon  the  evidence,  the  warrant  was  to  levy  of  the  goods  and  chattels  of  A.  U.  so 

much,  quas  the  plaintiff  recuperavit  versus ,  (omitting  the   name  ;)  and   the 

question  reserved  on  the  trial  was,  whether  this  was  a  variance.  And  the  Court  on 
debate  held  it  none,  the  fieri  facias  being  right ;  and  they  said  they  would  take  that 
and  the  warrant  as  the  same  proceeding  (1).     So  the  plaintiff  had  judgment. 

(1)  The  grounds  of  the  judgment  as  given  more  clearly  in  Fitzg.  are,  "  that  as 
the  variance  did  not  contradict  the  record,  so  neither  did  it  cause  a  failure  in  proof, 
for  the  obvious  construction  of  the  warrant  is,  that  the  recovery  was  had  against  him 
whose  goods  are  thereby  directed  to  be  taken  in  execution,  and  they  held  that 
though  the  case  had  stood  singly  upon  this  point,  the  evidence  maintained  the 
declaration.  But  Lord  Raymond  observed,  that  the  fi.  fa.  which  issued  on  the  judg- 
ment against  A.  U.  was  given  in  evidence,  and  then  the  warrant  being  laid  in  the 
declaration  to  have  issued  super  inde  (viz.  the  fi.  fa.)  may  be  understood  to  be  in  pur- 
suance of  it.     So  that  by  reference  to  that  the  name  must  be  supplied. 
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DoMiNUs  Rex  vers.  Hud.son. 

At  Guildhall,  coram  Kaymond  Chief  Justice. 

Where  the  original  of  a  way  is  accounted  for,  the  prescription  is  destroyed. 

On  an  information  for  stopping  up  a  common  foot-way,  the  prosecutor  proved, 
that  it  had  been  a  common  passage  under  the  defendant's  house  as  far  back  as  any 
witnesses  could  remember.  But  the  defendant  producing  a  lease  made  for  fifty-six 
years  of  this  way,  to  the  intent  it  might  be  a  passage  during  the  terra,  and  the  term 
expiring  in  1728;  the  Chief  Justice  held  the  defendant  not  guilty:  and  as  to  the 
leaving  it  open  since,  he  said  that  would  not  be  long  enough  to  amount  to  a  gift  of 
it  to  the  publick. 

[910]    LowFiELD  vers.  Bancroft  &  Al'.    Ibid. 

The  damages  cannot  be  given  separately  against  several  defendants. 

In  an  action  for  a  malicious  prosecution,  the  jury  would  have  found  8001.  damages 
against  one  defendant,  and  1001.  against  each  of  the  others.  But  the  Chief  Justice 
saying  it  could  not  be  done,  the  jury  gave  a  general  verdict  for  11001.(1) 

(1)  Vide  Lane  v.  Sanieloe,  ante,  79,  contra. 

Hoar  vers.  Dacosta.     Ibid. 

Within  what  time  a  goldsmith's  note  must  be  demanded. 

Woodward's  note  was  paid  to  the  plaintiff  at  twelve  on  the  Friday,  who  put 
it  into  the  bank  at  one,  and  the  next  morning  at  ten,  the  runner  of  the  bank 
carried  it  to  the  shop  with  other  notes  to  the  value  of  26001.  and  left  them  (as 
usual)  to  call  again  for  the  money  ;  he  called  at  eleven,  and  they  said  their  servant 
was  gone  to  the  bank.  He  called  again  at  two,  and  they  said,  they  were  going 
to  shut  up,  and  refused  to  pay  ;  but  paid  small  notes  for  two  hours,  and  then 
stopt.  And  the  next  morning  notice  was  given  to  the  defendant,  who  had  paid 
the  note  to  the  plaintiff.  And  now  in  an  action  for  the  money,  the  question  was, 
whether  this  was  payment  to  the  plaintiff.  It  was  insisted  for  the  defendant,  that 
he  should  not  suffer  by  the  plaintiff's  paying  it  into  the  bank,  who  sent  it  with 
other  notes  ;  whereas  if  the  note  had  been  tendered  by  itself,  it  would  have  been 
paid.  E  contra  it  was  insisted,  that  if  there  had  been  no  demand,  there  would 
have  been  no  laches,  being  within  a  day  after  the  receipt,  that  the  goldsmith  stopt 
payment.  The  Chief  Justice  said  there  was  no  standing  rule,  but  left  it  to  the 
jury,  who  found  for  the  plaintiff'  to  the  value  of  the  note  (1). 

(1)  Vide  ante,  415,  416,  508,  550,  707.     Post,  1175,  1248. 

Harris  vers.  Ben.son.    Ibid. 

Interest,  when  to  be  allowed. 

In  an  action  against  the  drawer  of  an  inland  bill  after  an  acceptance,  the  Chief 
Justice  ruled,  that  for  want  of  a  protest  according  to  9  &  10  W.  3,  c.  17,  the  drawer 
could  not  be  charged  with  interest.  Then  the  plaintiff  would  have  had  it  as  for 
money  lent,  and  that  appeared  to  be  the  consideration  of  the  bill ;  but  the  Chief 
Justice  said,  it  had  never  been  allowed  barely  for  money  lent,  without  a  note  ;  so  the 
plaintiff  had  no  interest  allowed  him.     Strange  pro  def'.(l) 

(1)  Vide  Brough  v.  Perkins,  2  L.  Raym.  992.  Salk.  131,  S.  C.  but  the  bill  must 
be  above  the  value  of  201.  to  make  a  protest  necessary  to  recover  interest  and  expences. 
Vide  3  &  4  Ann.  c.  9,  s.  5. 
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[911]    DoMiNUS  Rex  vers.  Clendon. 

Amendment.     2  Barn.  B.  R.  6,  S.  C.  by  which  it  appears  that  this  motion  was  made 
after  the  record  had  gone  down  for  trial  and  had  been  withdrawn. 

An  information  was  laid  for  an  assault  in  Middlesex,  and  the  Court  refused  to 
amend  it  by  laying  it  in  London. 

DoMiNUS  Rex  vers.  Dalton. 
One  found  guilty  of  manslaughter  by  coroner's  inquest  is  bailable.     Post,  1242. 

The  defendant  had  the  misfortune  to  kill  his  schoolfellow  at  Eton.  And  being 
brought  up  by  habeas  corpus  to  the  Chief  Justice's  house  ;  it  was  returned,  that  he 
was  committed  by  the  coroner  for  manslaughter.  It  was  therefore  prayed  he  might 
be  bailed.  But  the  Chief  Justice  said,  that  was  no  reason,  for  if  the  depositions  made 
it  murder,  he  would  not  bail:  e  contra,  if  they  amounted  only  to  manslaughter,  he 
would  bail,  though  the  coroner's  inquest  had  found  it  murder  (1).  And  he  said  the 
distinction  was  between  the  coroner's  inquest,  where  the  Court  can  look  into  the 
depositions  ;  and  an  indictment,  where  the  evidence  is  secret.  That  Loi-d  Mohun's  case 
in  Salk.  104,  was  in  point  (though  that  was  at  Holt's  chamber,  and  not  in  Court  as  the 
book  reports  it)  and  that  the  Lords  bailed  him  after  an  indictment  for  murder  was 
found.  He  said  that  himself  refused  to  bail  Mr.  Clifton,  because  he  thought  the 
depositions  made  it  murder,  though  the  inquest  was  manslaughter  only. 

The  bail  were  four  in  40001.  The  Chief  Justice  said,  it  had  been  usual  to  take 
them  in  a  sum,  or  body  for  body  ;  and  that  where  they  are  taken  corpus  pro  corpore, 
it  was  a  mistake  to  imagine  the  bail  were  to  be  hanged  if  the  principal  ran  away  :  but 
that  the  method  is  to  amerce  them. 

(1)  Bex  V. ,  Hil.   12  Geo.  3,  B.  R.     "It  was  held  by  Lord  Mansfield,  that 

the   depositions   and     not    the    inquisition    were    to   guide    the  discretion    of    the 
Court."     MSS. 

Harrison  vers.  Weldon. 

The  Spiritual  Court  may  revoke  an  administration  if  obtained  by  surprize  (1). 
Fitzg.  303,  S.  C.  more  full. 

Walker  Weldon  died  intestate,  leaving  Anne  his  wife  and  Amphillis  his  sister  :  the 
sister  upon  the  common  oath,  that  she  believed  he  died  intestate  without  wife  or 
children,  obtained  administration.  And  in  a  suit  to  repeal  it  as  obtained  by  surprize, 
it  appeared  to  be  the  course  of  the  Court,  never  to  grant  it  to  the  next  of  kin,  until 
the  wife  is  cited. 

[912]  The  sister  moved  for  a  prohibition,  and  insisted  that  the  Ordinary  had 
executed  his  authority,  and  cited  1  Sid.  179,  370.     1  Lev.  186. 

But  the  Court  held,  that  the  Ordinary  could  not  be  said  to  have  executed  the 
authority,  having  never  had  an  opportunity  to  make  the  election  which  the  statute 
21  H.  8,  c.  5,  gives  him  :  that  it  was  incident  to  every  Court,  to  rectify  mistakes  they 
were  led  into  by  the  misrepresentation  of  the  parties  that  if  there  was  no  surprize  (of 
which  the  Court  below  was  judge)  there  ought  to  be  a  prohibition,  because  then  the 
administration  will  have  been  duly  and  regularly  granted  :  but  here  was  a  plain 
surprize  (2)  and  therefore  they  denied  a  prohibition. 

(1)  Vide  4  Burn's  Eccl.  Law  236.  1  Com.  Dig.  Administrator  (B.  8),  375.  6  Com. 
Dig.  Prohibition  (G.  18),  137.     2  Bac.  Abr.  Execution  410. 

(2)  In  Fitz.  it  is  said  that  the  affidavits  stated  that  the  widow  was  prevented  from 
opposing  the  administration  granted  to  the  sister  by  fraud. 

Bentley  vers.  Episc'  Eliens. 

Offences  against  the  private  statutes  of  a  college  are  not  pardoned  by  the  Act  of  Grace. 
Fitzg.  107,  305.     Viner  vol.  17,  p.  155,  c.  13.     1  Barn.  B.  R.  192,  388,  451.     2  Barn. 
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B.  R.  9,  S.  C.     Fort.   298.     A  copy  of  the  present   report,  4  Bro.  P.  C.  with  the 
proceedings  before  the  visitor,  the  statutes  and  articles. 

In  prohibition  the  plaintiff  declared,  that  King  Henry  8,  19  December,  13th 
year  of  his  reign  founded  Trinity  College  in  Cambridge,  and  that  his  successor 
Queen  Elizabeth  made  a  body  of  statutes,  the  fortieth  whereof  is  intitled  "  L)e 
magistri  si  res  exigat  amotioiie  ;"  and  speaking  of  the  Bishop  of  Ely,  there  are  the 
words  "  corrigat,  puniat,  expellat:"  that  ho  was  cited  to  appear  before  the  bishop 
as  special  visitor  appointed  by  the  said  fortieth  Statute  of  Elizabeth,  to  answer  to 
sixty-four  articles,  which  are  insisted  upon  as  violations  of  the  statutes,  some  of 
which  are  long  before  the  last  Act  of  Grace,  and  others  of  them  are  for  setting  the 
college  seal  in  conjunction  with  the  fellows.  The  bishop  for  a  consultation  sets  out 
a  former  statute  of  Edwaid  G,  in  these  words,  "  visitator  Episcopus  Eliensis  sit," 
and  avers  that  he  is  a  visitor  general,  and  as  such  has  a  right  to  proceed  upon 
the  articles.  The  doctor  put  in  an  immaterial  replication,  to  which  there  was  a 
demurrer.     And  after  several  arguments  these  points  were  ruled. 

First,  that  though  several  of  the  facts  charged  appear  to  be  before  the  Act  of 
Grace  ;  yet  they  are  not  pardoned  by  that  statute,  but  are  still  inquirable  by  the 
visitor.  There  are  two  sorts  of  corporations,  first,  those  that  are  for  publick  govern- 
ment, and  secondly,  those  that  are  for  private  charities.  The  first  of  these  are 
governed  by  the  common  law,  but  the  second  is  the  creature  of  the  founder,  and 
governed  by  his  private  laws.  Not  that  the  particular  persons  are  exempted  from 
the  common  law,  bat  the  body  in  general  is  :  and  as  these  are  private  laws,  they 
are  in  the  nature  of  trusts,  and  the  breach  of  them  is  no  crime  cognizable  by  the 
common  law.  The  King's  power  of  pardoning  arises  from  his  having  the  executive 
power  in  him  ;  and  though  in  this  case  the  King  is  founder,  yet  the  breach  of  his 
private  statutes  are  not  crimes  against  the  Crown.  The  crimes  pardoned  are  such 
as  are  against  the  publick  laws  and  statutes  of  the  realm,  [913]  whereas  these  are 
in  the  nature  of  domestick  rules  for  the  better  ordering  of  a  private  family. 

Secondly,  that  though  several  of  the  crimes  imputed  to  him  for  violations  of  the 
statutes  of  the  college  appear  to  be  done  by  him  in  conjunction  with  others,  yet  that 
is  no  reason  to  exclude  the  inquiry  of  the  visitor.  Suppose  the  whole  body  should 
join  in  setting  the  seal  to  a  deed  to  encourage  a  murder,  would  they  not  be  severally 
punishable  in  their  natural  capacity  ?  if  he  was  not  concurring  in  the  act,  and  it  is 
only  as  to  him  a  virtual  consent  as  included  in  the  body  ;  that  will  be  proper  matter 
of  excuse.  If  a  power  is  lodged  in  two  or  three  justices,  and  they  abuse  it;  are  they 
not  severally  punishable  for  it?  their  being  corporate  acts  therefore  is  no  ground  for 
a  prohibition. 

Thirdly,  that  by  the  Statute  of  Edward  6,  the  Bishop  of  Ely  and  his  successors 
are  appointed  general  visitors,  it  being  Ep'us  Eliensis  without  any  Christian  name, 
according  to  the  case  15  H.  7,  1  b.  powers  in  Acts  of  Parliament  given  to  bishops  or 
justices  will  vest  in  their  successors,  without  the  words  for  the  time  being. 

Fourthly,  that  though  the  three  former  determinations  are  in  favour  of  the  suit 
below,  yet  the  prohibition  ought  to  stand  ;  because  the  bishop  has  not  cited  the  doctor 
upon  the  foot  of  his  general  visitatorial  power,  but  as  a  special  visitor  appointed  by 
the  fortieth  Statute  of  Elizabeth,  which  the  Court  said,  he  was  not.  For  being  before 
appointed  general  visitor,  there  remained  no  farther  power  in  the  Crown  with  regard 
to  enlarging  the  visitatorial  power  (1).  They  said  it  was  a  question  they  would  not 
determine,  whether  when  the  Crown  has  given  statutes  and  appointed  a  visitor,  the 
successor  can  any  way  alter  or  annul  the  former  statutes  (2) :  the  practice  indeed  has 
been  otherwise  ;  but  it  had  never  been  determined  to  be  good.  For  this  last  reason 
they  were  all  of  opinion,  that  the  prohibition  ought  to  stand. 

N.B.  Upon  a  writ  of  error  in  Parliament  this  judgment  was  reversed,  and  the 
Lords  went  into  the  consideration  of  the  several  articles,  and  as  to  some  granted  a 
prohibition,  and  as  to  others  a  consultation. 

(1)  In  the  other  reports  of  this  case  this  reason  is  omitted,  and  the  reason  relied 
upon  is,  that  the  40th  Statute  of  Elizabeth  neither  by  the  letter  or  design  extended 
to  create  him  a  visitor,  but  supposed  him  so  already. 

(2)  This  means  where  there  is  no  reservation  of  a  power  to  alter  or  annul.     The 
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report  in  Fitzgibbon  makes  Lord  Raymond  go  on  to  say,  "  That  where  there  is  not 
a  concurrence  of  all  parties  new  statutes  cannot  by  law  bind  them  (i.e.  university  or 
other  corporations)  or  repeal  the  old  ones  :  however,  I  would  not  be  thought  to  mean 
that  even  that  concurrence  would  make  the  second  good."  And  in  the  report  of  The 
Master,  &c.  of  St.  John's  College,  Cambridge,  and  Toddington,  Burn's  Eccl.  Law,  title 
College,  439.  1  Black.  Rep.  84,  S.  C.  Lord  Mansfield  declares  that  the  first  point 
of  what  is  said  in  Fitzg.  to  be  Lord  Raymond's  opinion,  was  so  determined  in  the 
present  case.  See  also  the  opinion  of  Lord  Mansfield,  Rex  v.  Vice  Chancellor,  &c.  of 
Cambridge,  3  Burr.  1656.  As  to  the  interference  of  Common  Law  Courts  where 
there  is  a  visitor,  vide  the  cases  cited  Rex  v.  Chancellor,  &c.  of  Cambridge,  ante,  564, 
and  the  note,  to  which  may  be  added  Rex  v.  Bishop  of  Ely,  And.  176.  Bex  v.  Bishop 
of  Ely,  1  Black.  Rep.  52. 

[914]    Michaelmas  Term,  5  Georgii  2,  Regis.    In  B.  R. 

Robert  Lord  Raymond,  Lord  Chief  Justice.  Sir  Francis  Page,  Knt.,  Sir  Edmund 
Probyn,  Knt,  William  Lee,  Esq.,  Justices.  Sir  Philip  Yorke,  Knt.,  Attorney 
General.     Charles  Talbot,  Esq.,  Solicitor  General. 

Martin  vers.  Davis. 

No  rule  to  defend  quoad  a  right  to  perform  divine  service.     2  Barn.  B.  R.  27,  S.  C. 

In  ejectment,  the  Court  denied  to  let  the  parson  of  Hampstead  Chapel  defend  only 
for  a  right  to  enter  and  perform  divine  service,  notwithstanding  the  case  in  Salk.  256, 
saying  it  had  been  often  denied  since. 

Bullock  vers.  Lincoln. 

Practice,  on  assigning  bail  bonds.     4  Ann.  c.  16.     Ante,  86,  782. 

The  latitat  was  returnable  on  the  Wednesday ;  and  upon  debate  it  was  held,  that 
the  bail  bond  could  not  be  assigned  until  after  Monday,  for  the  four  days  are  to  be 
one  inclusive  and  the  other  exclusive  ;  and  where  the  fourth  day  is  Sunday,  the  party 
has  all  the  next  day  to  put  in  bail.     Strange  pro  quer'. 

[915]    Dominus  Rex  vers.  Heber. 

Practice.     Barn.  B.  R.  77,  101,  S.  C.  but  not  S.  P. 

The  Court  would  not  hear  a  motion  against  a  justice  for  convicting  without 
summons,  until  the  conviction  was  removed  before  them  (1).     Strange  pro  Rege. 

(1)  S.  P.  per  Aston  J.  in  Creepes  v.  Burden,  Cowp.  645. 

Hoare  vers.  Mingay  Un',  &c. 

If  an  action  is  commenced  against  bail  by  a  wrong  process,  it  does  not  prevent  his 

rendering  the  principal. 

In  Easter  term  last  the  plaintiff  brought  his  action  in  C.  B.  against  the  defendant 
on  a  recognizance  of  bail,  but  the  defendant  appearing  to  be  an  attorney  of  B.  R.  the 
plaintiff  was  forced  to  desist :  on  20th  October  last  the  defendant  surrendered  the 
principal ;  and  the  first  day  of  this  term  a  bill  was  filed.  And  upon  the  defendant's 
motion  to  stay  the  proceedings,  as  having  rendered  the  principal  before  action 
brought;  the  question  was,  whether  the  proceedings  in  C.  B.  were  to  be  regarded; 
for  if  they  were,  the  render  would  be  too  late.  And  the  Court  held  the  render  to  be 
good,  it  being  before  the  return  of  the  process  in  this  suit ;  and  it  was  the  fault  of 
the  plaintiff  not  to  begin  right  at  first.     Strange  pro  quer'. 
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DoMiNUS  Rex  vers.  Wright. 

Practice  on  habeas  corpus. 

Upon  a  habeas  corpus  to  him,  to  bring  up  a  person  under  his  caro  for  lunacy,  he 
made  no  return,  and  Ketelbey  on  an  affidavit  that  the  writ  was  delivered  to  him, 
moved  for  an  attachment.  The  clerks  of  the  Crown-Office  certified,  there  ought  first 
to  be  a  rule  to  return  the  writ.  Sed  per  Curiam,  in  cases  where  the  liberty  of  the 
subject  is  concerned,  there  ought  to  bo  no  such  indulgetice,  but  all  the  expedition 
possible  ;  and  they  granted  an  attachment  nisi,  &c.(l)  whereupon  the  doctor  came  in 
and  returned,  that  before  the  delivery  of  the  writ  he  had  delivered  the  woman  to  her 
husband,  and  that  he  does  not  know  where  she  is,  nor  can  produce  her.  And  the 
Court  held  it  a  sufficient  answer. 

(1)  Vide  Rex  v.  Earl  Ferrers,  1  Burr.  631. 

AsTLEY  vers.  Reynolds. 

[See  Ashmole  v.  Wainwright,  1842,  2  Q.  B.  845 ;  2  G.  &  D.  223.     Approved, 
Oreen  v.  Duckett,  1883,  11  Q.  B.  D.  278.] 

Where  money  is  extorted  by  duress  of  goods  assumpsit  will  lie  for  it(l). 

2  Barn.  B.  R.  40. 

In  an  action  for  money  bad  and  received  to  the  plaintifTs  use,  the  case  reserved 
for  the  consideration  of  the  Court  was,  that  above  three  years  ago,  the  plaintiff 
pawned  plate  to  the  defendant  for  201.  and  at  the  three  years  end  came  to  redeem  it, 
and  the  defendant  insisted  to  have  101.  for  the  interest  of  it,  and  the  plaintiff  tendred 
him  41.  knowing  41.  to  be  more  than  [916]  legal  interest.  That  the  defendant 
refusing  to  take  it,  they  parted  ;  and  at  some  months  distance,  the  plaintiff  came  and 
made  a  second  tender  of  the  41.  but  the  defendant  still  insisting  upon  101.  the  plaintiff 
paid  it  and  had  his  goods :  and  now  brings  this  action  for  the  surplus  beyond  legal 
interest. 

For  the  plaintiff  it  was  insisted  by  Reeve,  Filmer,  and  Draper,  that  the  action  lay, 
the  plaintiff'  not  being  particeps  criminis,  and  having  paid  the  money,  not  upon  the 
foot  of  an  usurious  contract,  but  by  compulsion.  They  agreed  the  case  in  Salk.  22, 
that  if  he  had  been  party  to  the  fraud,  he  could  not  maintain  the  action  :  but  here 
they  said  the  money  was  extorted  ;  and  extorsion  and  usury  differ  in  this,  that  one  is 
given  freely,  and  the  other  involuntarily,  and  a  man  shall  avoid  a  deed  by  duress  of 
his  goods  as  well  as  of  his  person.  1  Roll.  Abr.  687.  And  it  is  observable,  that  all 
the  laws  against  usury  are  for  the  punishment  of  the  lender,  and  not  of  the  borrower ; 
and  that  it  is  not  pretended  that  there  was  any  agreement  about  the  interest  at  the 
time  of  the  loan.  And  a  case  was  cited  of  IVilldnson  v.  Kitchin,  Trin.  8  W.  3,  where 
money  was  given  to  a  Newgate  solicitor,  to  lay  out  in  bribes ;  and  it  was  held  by 
Holt  Chief  Justice,  that  it  might  be  recovered  back  from  him  in  an  indebitatus 
assumpsit,  though  it  appeared  he  had  disposed  of  it  according  to  his  directions. 

E  contra,  it  was  argued  by  Marsh  and  Fazakerley,  that  there  was  no  colour  to  say 
the  plaintiff  paid  it  either  by  mistake  or  force,  it  being  stated  that  he  knew  the  41.  he 
tendred  was  beyond  the  legal  interest ;  and  he  did  it  with  his  eyes  open,  having 
another  remedy  for  his  goods  by  trover  after  tender  of  the  legal  interest ;  and  it  falls 
within  the  rule  volenti  non  fit  injuria. 

Et  per  Curiam,  the  cases  of  payments  by  mistake  or  deceit,  are  not  to  be  disputed  ; 
but  this  case  is  neither,  for  the  plaintiff  knew  what  he  did,  in  that  lies  the  strength 
of  the  objection  :  but  we  do  not  think  the  tender  of  the  41.  will  hurt  him,  for  a  man 
may  tender  too  ranch,  though  a  tender  of  too  little  is  bad  ;  and  where  a  man  does  not 
know  exactly  what  is  due,  he  must  at  his  peril  take  care  to  tender  enough.  We  think 
also,  that  this  is  a  payment  by  compulsion  ;  the  plaintiff  might  have  such  an 
immediate  want  of  his  goods,  that  an  action  of  trover  would  not  do  his  business : 
where  the  rule  volenti  non  fit  injuria  is  applied,  it  must  be  where  the  party  had  his 
freedom  of  exercising  his  will,  which  this  man  had  not :  we  must  take  it  he  paid  the 
money  relying  on  his  legal  remedy  to  get  it  back  again. 
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[917]  The  plaintiff  had  judgment ;  and  the  defendant  dying  pending  the  argu- 
ment, judgment  was  ordered  to  be  entered  nunc  pro  tunc  (2). 

In  this  case  was  cited  Sumner  v.  Ferryman  {a).  Hil.  1708,  wherein  it  was  said  to 
be  held,  that  a  bond  could  not  be  avoided  by  duress  of  goods,  contrary  to  the  case 
cited  out  of  Roll.  Abr. 

(1)  Vide  Dutch  v.  Warren,  ante,  406,  and  the  cases  cited  in  the  note. 

(2)  Vide  Isley's  case  1  Leon.  187.  Latch,  87.  Crispe  and  Jackson  v.  Mayor  of 
Berwick,  1  Sid.  462.  1  Vent.  58,  190.  Cumber  v.  Waine,  ante,  427.  Taylor  v. 
Matthews,  10  Mod.  325,  and  Bailer  v.  Delander,  cited  ib.  looker  v.  Duke  of  Beaufort, 
1  Burr.  146.  Sir  John  Trelawney  v.  Bishop  of  Winchester,  ib.  226,  in  B.  R.  and  Craven 
V.  Hanley,  Barnes  255,  S.  P.  in  C.  B. 

(a)  I'l  Mod.  201. 

DoMiNus  Rex  vers.  Barnes. 

Commitment  till  he  gives  security  to  observe  university  statutes  for  life  ill. 

The  defendant  being  brought  up  on  a  habeas  corpus,  appeared  to  be  committed 
by  the  Vice-Chancellor  of  Oxford,  for  carrying  goods  between  Oxford  and  London 
without  a  university  licence,  there  to  remain  until  he  gives  security  to  carry  no  more, 
and  to  observe  the  statutes  of  the  university  for  life.  Et  per  Curiam,  it  is  an  illegal 
commitment,  and  he  must  be  discharged. 

Marshal  vers.  Cope. 

Practice.     2  Barn.  B.  R.  58,  S.  C. 

The  rule  to  assign  errors  was  set  aside,  because  given  before  any  rule  on  the  scire 
facias  quare  executio  non  (1). 

(1)  But  they  may  be  served  together.     Sarribridge  v.  Housley,  2  Term  Rep.  17. 

Loving  vers.  Avery. 

Practice.     2  Barn.  B.  R.  60,  S.  C.     Tidd's  Prac.  K.  B.  93. 

Upon  my  motion  it  was  held,  that  there  is  no  certain  number  of  days  necessary 
to  be  between  the  teste  and  return  of  a  special  latitat,  and  that  even  one  day  is  sufficient^ 
if  it  can  be  served. 

WoOLLASTON  Vers.  Walker. 

An  administrator  pendente  lite  about  a  will  may  bring  actions.  2  Will.  Rep.  576. 
Fitzg.  202,  257.  1  Barn.  B.  R.  423,  467.  2  Barn.  B.  R.  14,  62.  2  Bac.  Abr. 
415,  S.  C. 

The  declaration  ran,  M.  Walker  attach'  fuit  ad  respondendum  Israeli  Woollaston 
administrator!  bonorum  et  cattallorum  quas  fuerunt  Nathanielis  Clarke  tempore 
mortis  sua3  per  Franciscam  Clarke  nuper  executricem  testamenti  prajd'  Nathanielis 
non  administratorum  durante  quadam  lite  pendente  coram  Johanne  Bettesworth 
LL.D.  curiae  prserogativse  Willielmi  Archiepiscopi  Cantuariensis  commissario  in 
quodam  negotio  probationis  per  testes  testamenti  et  ultimas  voluntatis  inscriptis 
praed'  Franciscse  Clarke  quod  coram  prasfato  J.  B.  in  judicio  inter  prasd'  J.  W. 
executorem  in  eodem  testamento  nominatum  partem  hujusmodi  negotium  promo- 
ventam  ex  una  parte  et  Margarettam  Periam  uxorem  Edwardi  Periam  Janem  [918] 
Ramsay  et  Jemimam  Lodington  sorores  naturales  et  legitimas  dictiB  Franciscas  et 
Rogerum  Israelera  et  Elizabetham  Rant  nepotem  et  neptera  ex  sorore  dictaj  Franciscje 
partes  contra  quas  idem  negotium  promovetur  ex  altera  parte,  de  plactio  transgres- 
sionis  super  casura,  &c.  and  concludes  with  an  averment,  that  the  suit  is  still 
depending. 

After  judgment  for  the  plaintiff  in  C.  B.  it  came  up  by  error  to  B.  R.  and  was 
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there  argued  three  times,  whether  such  an  administration  could  be  granted ;  and  if 
it  could,  whether  the  administrator  could  maintain  an  action. 

They  who  argued  against  the  administration  insisted,  that  it  was  not  warranted 
by  the  31  Ed.  3,  and  that  though  it  had  prevailed  in  the  case  of  a  contest  for  adminis- 
tration, where  there  is  no  will ;  yet  in  the  case  of  a  will  it  had  never  been  allowed  ; 
because  a  will  is  a  total  deprivation  of  their  jurisdiction  to  grant  adraiin'stration. 
And  there  are  but  two  ways  of  dying  intestate  ;  1.  Where  no  will  is  made.  2.  Where 
the  executors  refuse  ;  neither  of  which  appears  to  be  the  present  case.  And  Carth. 
153,  was  cited.     Mo.  636. 

E  contra,  it  was  argued,  that  though  this  is  not  within  the  words  of  31  Ed.  3, 
yet  many  administrations  are  now  granted,  which  obtained  from  necessity  ;  as  in  the 
cases  of  minority,  or  absence  of  the  executor,  in  which  case  it  is  not  disputed,  but 
that  there  is  a  will,  which  is  doubtful  in  the  present  case.  Ow.  35.  5  Co.  29. 
Hob.  251.  1  Roll.  Abr.  888.  2  Brownl.  83.  Lutw.  342.  4  Mod.  14.  Salk.  42. 
Gibs.  Cod.  574.     And  as  to  the  case  in  Carthew,  it  was  never  adjudged. 

Et  per  Curiam,  we  can  see  no  difference  in  the  cases  of  absence  or  minority,  but 
what  makes  in  favour  of  the  present  administration  :  it  would  be  very  inconvenient 
if  nobody  could  call  in  the  effects,  pending  the  dispute,  which  oftens  last  many  years. 
We  cannot  say  this  administration  is  void,  because  it  is  not  determined  yet,  whether 
there  is  a  will  or  not(l).     The  judgment  of  C.  B.  was  affirmed. 

(1)  S.  P.  considered  by  Lord  Hardwicke  as  settled  by  this  case  in   JFills  v.  Rich, 

2  Atk.  285.     Knight  v.  Duplessis,  1  Vez.  325. 

DoMiNUS  Rex  vers.  Baxter. 

Informations  are  local. 

Upon  motion  for  an  information  the  Court  refused  to  grant  it,  because  it  appeared 
that  the  facts  were  committed    upon   the   high  seas,   and  an   information    is    local. 

3  Keb.  603,  799.  Salk.  174.  Kelyng  79.  Hil.  7  Geo.  2,  Rex  v.  Hooper  {a),  informa- 
tion denied,  for  a  battery  in  Newfoundland. 

(a)  Rep.  1  Sess.  Ca.  246,  c.  196. 

[919]    Skinner  vers.  Rebow. 

To  a  declaration  on  promise  to  the  assignee,  non  assumpsit  to  the  bankrupt 
is  an  ill  plea.     2  Barn.  B.  R.  73,  S.  C. 

In  an  action  by  the  plaintiff  as  assignee  of  the  effects  of  a  bankrupt,  he  declared 
that  the  defendant  was  indebted  to  the  bankrupt,  and  being  so  indebted  promised 
the  plaintiff  to  pay.  The  defendant  pleaded  that  the  cause  of  action  did  not  accrue 
to  the  bankrupt  within  six  years.  And  on  demurrer  it  was  held  ill,  because  the  plea 
does  not  answer  to  the  promise  laid  in  the  declaration,  and  it  precludes  the  plaintiff 
from  proving  any  promise  to  himself.  6  Mod.  131,  309.  Salk.  28.  Judicium 
pro  quer'. 

DoMiNUS  Rex  vers.  Theed. 

In  convictions  the  evidence  must  be  set  out.     1  Sess.  Ca.  p.  417,  No.  331. 
2  Barn.  B.  R.  16,  73.     And.  84  n.     8  Mod.  329,  S.  C. 

A  conviction  on  the  Candle  Act  was  quashed,  because  the  evidence  was  not  set 
out,  it  being  only  alleged  that  the  offence  was  fully  and  duly  proved  (1).  L.  Raym.  1375. 
Ante,  608. 

(1)  Rex.  V.  Loyd,  post,  999.  Re.c  v.  Bryan,  And.  81.  Rex  v.  Fipont,  2  Burr.  1163. 
Rex  V.  Killet,  4  Burr.  2063.  Rex  v.  Read,  Doug.  486.  Rex  v.  Thompson,  2  Term 
Rep.  18. 
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The  South-Ska  Company  vers.  Duncomb. 

Where  money  is  lent  on  a  pledge  the  borrower  is  liable,  without  there  is  an  agreement 
to  the  contrary.  2  Barn.  B.  R.  48,  S.  C.  more  fully.  Cro.  Jac.  281.  2  Lev.  116. 
2  Keb.  460.     Yelv.  179.     Salk.  .523.     3  Will.  Eep.  360.     Abr.  Ca.  Eq.  139. 

Upon  a  trial  at  Bar  in  an  action  for  money  lent,  it  appeared  that  80001.  was 
advanced  to  the  defendant  by  the  plaintiffs  in  the  year  1720,  upon  a  pawn  of  20001. 
stock.  And  the  defendant  not  repaying  it,  the  question  to  be  tried  was,  whether 
the  plaintiffs  could  proceed  against  the  person  of  the  defendant,  or  must  stand  to 
the  remedy  against  the  stock.  And  after  proof  of  many  particulars,  to  induce  a 
belief  that  in  these  loans  no  regard  was  had  to  the  personal  security  ;  the  Court  left 
it  to  the  jury  upon  this  point,  that  where  money  is  generally  lent  upon  a  pledge,  it 
will  not  deprive  the  lender  of  his  remedy  against  the  person  ;  and  that  to  discharge 
the  person  of  the  borrower,  there  may  be  a  special  agreement  to  stand  to  the  pledge 
only.     And  the  jury  found  for  the  defendant.     Strange  pro  def. 


[920]     Benson  vers.  Olive. 

In  Scaccario,  coram  Reynolds  C.B. 

Cannot  read  deposition  of  a  witness  e.xamined  fifty  years  before,  without 
some  account  of  his  death. 

Upon  trial  of  an  issue  directed  by  the  Court  of  Exchequer,  the  deposition  of  a 
witness  examined  in  1672,  was  offered  to  be  read,  without  any  evidence  of  his  being 
dead,  relying  on  the  presumption  from  length  of  time,  which  would  intitle  the 
reading  a  deed  of  that  date.  The  Chief  Baron  refused  to  let  it  be  read,  saying  a 
deed  had  some  authenticity  from  the  solemnity  of  hand  and  seal :  he  said  if  proper 
searches  or  inquiry  had  been  made,  and  no  account  could  be  given  of  him ;  he  would 
have  admitted  it  at  such  a  distance  of  time(l). 

(1)  In  a  cause  with  the  same  name.  Rep.  1  Barn.  348.  Bunb.  248,  this  is 
represented  as  the  ease  of  a  deed,  but  quaere  if  S.  C. 


DoMiNUS  Rex  vers.  Lone. 

Indictment  lies  for  not  taking  the  office  of  constable.  Fitzg.  192.  1  Sess.  Ca.  p.  408. 
No.  326.  Cases  of  Set.  and  Rem.  p.  210,  No.  234.  1  Barn.  B.  R.  413,  S.  C. 
Vide  11  Mod.  215.  2  Hawk.  P.  C.  c.  10,  s.  46,  p.  103,  S.  P.  and  Doug.  531,  where 
in  a  ligitated  case  this  exception  was  not  taken. 

The  indictment  set  forth,  that  at  a  wardmote  held  according  to  the  custom  of  the 
City  of  London  for  the  ward  of  Langborn,  the  defendant  being  an  inhabitant  and 
paying  scot  and  lot,  was  chosen  constable,  but  had  refused  to  execute  the  office. 
After  verdict  pro  Rege  it  was  moved  in  arrest  of  judgment,  that  this  was  not  an 
offence  indictable,  but  the  proper  remedy  was  for  the  steward  to  fine  him,  and  Regina 
v.  Dasey,  Hil.  10  Ann.  Salk.  175,  were  cited. 

E  contra  it  was  insisted,  that  they  might  proceed  either  way.  3  Keb.  197,  230. 
Cro.  Car.  557.  1  Sid  272.  Cumb.  416.  Skinner  669,  and  Pas.  8  Ann.  Regina  v. 
Jennings;  which  was  an  indictment  for  not  taking  the  office  of  high  constable. 
5  Mod.  96.  1  Vent.  344.  Trem.  Ent.  221.  Et  per  Curiam,  there  is  no  express 
determination  that  it  is  ill,  for  Dasey's  cane  had  many  other  faults  :  this  is  an  office 
concerning  the  publick  justice  ;  and  if  the  party  is  absent,  he  cannot  be  fined  ;  and 
it  will  be  inconvenient  to  stay  till  the  next  court  for  a  presentment  of  his  refusal. 
And  Lee  J.  said,  he  had  seen  a  manuscript  report  of  the  case  cited  from  Salk.  175, 
wherein  Holt  C.J.  says,  the  party  may  be  indicted.  Judicium  pro  Rege.  Strange 
pro  def. 
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[921]     DOMiNUS  Rex  vers.  Philips  et  Al'. 
Cannot  join  several  in  one  indictment  for  perjury  (1).     2  Barn.  B.  R.  80,  S.  C. 

Six  persons  were  indicted  in  one  indictment  for  perjury,  and  four  of  them  plead- 
ing were  convicted.  It  was  then  moved  in  arrest  of  judgment,  that  crimes  (especially 
perjury)  were  in  their  nature  several,  and  two  cannot  be  indicted  together.  And 
Palm.  535.  6  Mod.  210.  2  Roll.  Abr.  81,  pi.  6,  7.  Salk.  382.  Pas.  11  Geo.  1, 
Hex  V.  Weston  et  Al',  ante,  623.  Triii.  4  Geo.  2,  Rex  v.  Clendm,  ante,  870.  1  Keb.  585, 
612,  635,  were  cited. 

E  contra  were  cited  Salk.  382,  in  extorsion,  Trin.  10  Ann.  Regina  v.  Marshall 
against  two  for  receiving  stolen  goods.  1  Vent.  302.  3  Keb.  700,  for  maintenaiice. 
2  Roll.  Rep.  345.  Palm.  367.  Salk.  384,  against  husband  and  wife  for  keeping  a 
disorderly  house,  and  Regina  v.  Dixon  et  Ux'.  Sti.  312.  Cro.  El.  230.  3  Leon.  230, 
where  this  exception  was  not  taken  in  perjury.     Cro.  Car.  380. 

Sed  per  Curiam,  there  may  be  great  inconveniences  if  this  is  allowed  :  one  may 
be  desirous  to  have  a  certiorari,  and  the  other  not ;  the  jury  on  the  trial  of  all  may 
apply  evidence  to  all,  that  is  but  evidence  against  one.  The  cases  cited  are  all  of 
that  which  may  be  joint,  as  extorsion,  maintenance,  &c.  but  perjury  is  a  separate  act 
in  each  :  and  Trin.  6  Ann.  Regina  v.  Hodson  et  Al',  two  were  indicted  for  being  scolds, 
and  compared  to  barretry,  and  held  not  to  lie.  The  judgment  was  arrested.  Strange 
pro  def. 

(1)  2  Hawk.  H.  P.  C.  ch.  25,  sect.  89,  p.  342.  Rex  v.  Benfield  and  Saunders, 
2  Burr.  984. 

[922]    Hilary  Term,  5  Georgii  2,  Regis.    In  B.  R. 

Robert  Lord  Raymond,  Lord  Chief  Justice.  Sir  Francis  Page,  Knt.,  Sir  Edmund 
Probyn,  Knt.,  William  Lee,  Esq.,  Justices.  Sir  Philip  Yorke,  Knt.,  Attorney 
General.     Charles  Talbot,  Esq.,  Solicitor  General. 

Martin  vers.  Moor. 

Where  the  recovery  is  for  more  than  the  debt  sworn  to,  the  bail  is  liable  only  for 
that  sum  and  the  costs.  2  Barn.  B.  R.  44,  89,  S.  C.  Salk.  102.  6  Mod.  90,  267. 
3  Keb.  16.     1  Lill.  Pract.  Reg.  149.     2  Show.  183.     2  Show.  335. 

The  latitat  was  with  an  acetiam  for  801.  and  the  declaration  was  ad  damnum  1501. 
and  the  verdict  for  1041.  and  there  being  variety  of  opinions  in  the  books,  whether 
the  bail  should  be  liable  pro  tanto,  or  totally  discharged  ;  and  the  question  having 
been  many  terms  depending  in  this  cause,  it  came  now  to  be  finally  settled.  And  the 
authorities  contradicting  one  another,  the  Court  took  it  up  on  the  reason  of  the  thing; 
and  resolved,  that  as  on  the  one  hand  there  was  no  colour  to  subject  the  bail  to  more 
than  they  were  bound  in,  let  the  plaintift's  demand  be  ever  so  much  more  ;  so  on  the 
other  hand  there  was  no  reason  the  plaintiff  should  suffer  by  his  moderation  in  taking 
bail,  but  the  recognizance  should  be  considered  as  an  agreement  to  pay  801.  or  deliver 
up  the  defendant.  And  therefore  they  made  a  rule,  that  the  goods  of  the  bail  taken 
in  execution  should  be  re-delivered,  on  the  bail's  paying  the  801.  and  the  costs  (1), 
or  else  the  goods  to  be  sold  and  the  surplus  returned.     Strange  pro  quer'. 

(1)  Peterken  v.  Sampsmi,  M.  25  Geo.  3.  Tidd's  Prac.  131.  Doug.  331,  S.  C. 
Sheddm  v.  Carnes,  B.  R.  E.  29  Geo.  3,  ib.  Jachsm  v.  Hassel,  Doug.  330,  S.  P.  But 
bail  to  the  sheriff  are  liable  to  the  extent  of  the  penalty  in  the  bail  bond  to  satisfy  the 
whole  debt  and  costs.     Mitchell  v.  Gibbons,  C.  B.  1  H.  Black.  76. 


[923]     DiLLEY  vers.  Polhill. 

mutual  submission  must  be  shev 
S  S.  C.     Vide  1  Com.  Dig.  Arb 

In  debt  the  plaintiff  declared,  that  7  March  3  Geo.  2,  the  defendant  by  bond  sub- 


In  debt  on  an  award  a  mutual  submission  must  be  shewn.     1  Barn.  B.  R.  448, 
2  Barn.  B.  R.  42,  55,  S.  C.     Vide  1  Com.  Dig.  Arbitrament  (I.  2),  554. 
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mitted  himself  to  the  award  of  James  Pope,  an  arbitrator  indifferently  named  and 
elected  as  well  on  the  part  of  the  plaintiff  as  of  the  defendant,  so  as  the  award  be 
made  in  writing  under  hand  and  seal  before  20  April.  That  18  April,  Pope  by 
writing  under  hand  and  seal,  reciting  that  an  action  had  been  brought  by  the  plaintiff 
against  the  defendant  for  words,  therefore  to  end  the  dispute  he  awarded,  that  the 
defendant  should  on  27th  of  April,  between  two  and  five  in  the  afternoon,  at  the 
Cock  and  Lion  in  Dartford,  pay  the  plaintiff  ten  guineas  for  his  damages,  and  61.  19s. 
for  costs;  that  the  plaintiff  should  pay  the  defendant  Is.  after  which  both  should  give 
mutual  releases. 

The  defendant  demurred,  and  Strange  pro  def  argued,  that  the  plaintiff  had  not 
in  his  declaration  shewn  what  was  necessary  to  maintain  his  action,  for  he  has  not 
shewn  that  there  was  any  submission  on  his  part :  and  it  is  contrary,  1.  To  the  nature 
of  an  award,  and  2.  To  the  precedents. 

1.  An  award  is  the  determination  of  a  third  person  between  two  others,  who 
submit  to  his  judgment.  These  submissions  create  a  mutual  obligation  upon  both, 
to  acquiesce  in  his  decision.  It  is  therefore  contrary  to  the  nature  of  an  award,  that 
the  arbitrator  should  determine  any  thing  with  regard  to  one  who  does  not  submit 
to  his  judgment ;  and  in  1  Roll.  Rep.  19-1:,  it  is  resolved  in  assumpsit,  that  mutual 
promises  shall  bind,  without  any  other  consideration. 

2.  The  precedents  are  all  contrary,  and  a  strong  evidence  what  the  law  is. 
2  Saund.  61,  127,  337.  1  Saund.  32.  Mo.  359,  642.  Rast.  153  b.  Co.  Ent.  159  a. 
Old  Ent.  41  a.  64  a.  Tho.  Ent.  107,  116.  Ashton's  Precedents  188,  200.  Litt. 
Rep.  312.     1  Leon.  72.     1  Roll.  Rep.  5.     Brownl.  181.     Regist.  Ill  a. 

Hawkins  Serjeant  contra  agreed,  that  a  mutual  submission  was  necessary  to  be 
shewn  ;  but  insisted  that  it  is  sufficiently  averred,  it  being  laid  that  the  arbitrator 
was  elected  for  both,  and  that  in  declarations  it  is  enough  for  the  plaintiff  to  shew 
what  makes  for  him,  according  to  1  Sid.  161.     Litt.  Rep.  312. 

Strange  replied  and  observed  that  the  averment  is  not  that  the  arbitrator  was 
nominated  by,  but  on  the  behalf  of  the  defendant,  which  might  be  done  by  a  friend 
to  whose  nomination  the  de-[924]-fendant  might  not  submit.  And  as  to  the  case  in 
1  Sid.  it  is  only  said  by  the  counsel,  and  agreed  by  Twisden,  that  if  the  plaintiff 
brings  debt  for  money  generally,  without  shewing  the  award  to  be  of  both  parts,  it 
is  well  enough  ;  but  not  a  word  said  about  the  submission.  And  as  to  Litt.  312,  that 
is  only  that  the  plaintiff  need  not  set  out  any  more  of  the  award  than  makes  for  him ; 
but  in  that  case  it  is  averred,  both  submitted.  And  for  want  of  it  here  it  doth  not 
appear  that  the  defendant  has  any  remedy  for  the  Is.  or  release  awarded  to  him. 

Et  per  Curiam,  there  is  a  great  deal  of  difference  where  the  action  is  brought 
upon  the  bond  of  submission,  and  where  it  is  upon  the  award  ;  in  the  first  case,  the 
defendant  by  craving  oyer  shews  that  there  were  mutual  submissions,  the  condition 
always  so  reciting  it:  but  in  the  other  case  it  must  be  averred,  before  you  can 
properly  introduce  your  award  :  on  the  behalf,  does  not  import  him  to  be  named  by 
the  defendant:  and  in  debt  on  the  bond,  nul  agard  fait  admits  a  submission:  we 
think  therefore,  that  as  a  mutual  submission  is  necessary  to  be  shewn,  there  is 
nothing  tantamount  on  this  declaration.  The  plaintiff  discontinued  on  payment 
of  costs. 

CoRTiSOS  vers.  MuNOZ. 

Addition  of  "late  of  London  merchant"  good,  though  defendant  commorant  in 
Middlesex.     2  Barn.  B.  R.  95.     Vide  1  Com.  Dig.  Abatement  (F.  25),  45. 

The  defendant  was  sued  by  a  special  original  with  the  addition  of  nuper  de  London 
merchant:  the  defendant  pleaded,  that  for  four  years  before  he  was  commorant  at 
White-Chapel  in  Middlesex,  and  traversed  that  ac  the  time  of  the  writ  vel  nuper  tunc 
vel  unquam  postea  he  was  of  London  ;  and  made  affidavit  that  the  contents  of  his 
plea  were  true,  and  Theloal's  Digest,  lib.  6,  was  cited  in  maintenance  of  it. 

But  upon  motion  (1)  the  plea  was  set  aside,  for  by  1  Hen.  5,  c.  5,  the  plaintiff 
has  his  election  to  name  him  of  the  place  he  was  lately  commorant  in,  the  words 
being  de  vilies  et  counties  on  ils  fueront  ou  sont;  and  so  is  19  Hen.  6,  1,  Bro. 
Brief  174.     Strange  pro  quer'. 

(1)  Sed  vide  Shelly  v.  IVright,  in  C.  B.  Barnes  338. 
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Inter  Paroch'  St.  Margaret's  Westminster  and  St.  Martin's  Ludgatb. 

Poor.     1  Barn.  B.  R.  74.     2  Kely.  240.     2  Bot.  by  Const,  146,  pi.  186,  S.  C. 

Upon  a  special  order  of  sessions  it  was  stated,  that  a  Fleet  prisoner  took  a  bouse 
of  251.  per  annum  within  the  rules,  and  lived  in  it  eight  years,  and  paid  all  taxes; 
and  it  was  held  he  gained  a  settlement. 

[925]     Pendrell  vers.  Pendrell. 

Though  the  husband  is  in  England,  yet  if  no  access  can  be  proved  the  issue 
are  bastards.     Cited  3  Will.  Rep.  275.     L.  N.  P.  113,  294. 

Upon  an  issue  out  of  Chancery  to  try,  whether  the  plaintiff  was  the  heir  at  law 
of  one  Thomas  Pendrell,  it  was  agreed,  that  the  plaintiff's  father  and  mother  were 
married,  and  cohabited  for  some  months ;  that  they  parted,  she  staying  in  London, 
and  he  going  into  Staffordshire ;  that  at  the  end  of  three  years  the  plaintiff  was  born. 
And  there  being  some  doubt  upon  the  evidence,  whether  the  husband  had  not  been 
in  London  within  the  last  year,  it  was  sent  to  be  tried.  And  the  plaintiff  rested  at 
first  upon  the  presumption  of  law  in  favour  of  legitimacy  which  was  encountered  by 
strong  evidence  of  no  access.  And  it  was  agreed  by  Court  and  counsel  on  the  trial 
at  Guildhall  before  Lord  Chief  Justice  Raymond,  that  the  old  doctrine  of  being 
within  the  four  seas  was  not  to  take  place;  but  the  jury  were  at  liberty  to  consider 
of  the  point  of  access,  which  they  did,  an<l  found  against  the  plaintiff  (1). 

The  Chief  Justice  allowed  the  defendant  to  prove  the  mother  to  be  a  woman  of 
ill  fame,  Salk.  120.  Cro.  Jac.  541.  But  he  would  not  allow  the  mother's  declarations 
to  be  given  in  evidence,  till  she  had  been  called,  and  denied  them  upon  the  cross 
examination  (2).     Strange  pro  quer'. 

(1)  Rex  v.  Inhabitants  of  Bedal,  Tr.  11  Geo.  2,  B.  L.  P.  112,  post,  1076.  Lomax  v. 
Holmden  at  Bar,  post,  940.  Goodright  v.  Saul,  4  Term  Rep.  356,  S.  P.  and  that 
antient  authorities  are  not  wanting  to  justify  over-ruling  the  old  doctrine.  Vide 
Harg.  Co.  Litt.  126  a. 

(2)  Because  the  declarations  of  the  wife  without  oath  she  being  alive,  cannot  be 
given  in  evidence  in  chief  even  in  a  question  of  legitimacy,  as  they  are  not  the  best 
evidence  ;  but  after  she  had  denied  them  upon  cross  examination  they  were  admissible 
to  impeach  her  credit.  Vide  Bull.  L.  N.  P.  ib.  294.  Clark  v.  Wright,  cited  Cas. 
temp.  Hardw.  80.  Upon  the  question  of  a  child's  legitimacy  the  father  or  mother 
having  no  interest  in  the  cause  may  be  produced  by  either  side  to  prove  or  disprove 
the  fact  and  time  of  marriage.  Stapleton  v.  Stapleton,  Cas.  temp.  Hardw.  277.  Lomax 
V.  Loinax,  Bull.  L.  N.  P.  287.  Lord  Falentia's  case  in  Dom.  Proc.  1771,  cited  Cowp. 
593.  SachevereU's  case  BM.  L.  N.  P.  241.  May  v.  May,  ib.  112.  St.  Peter's  v.  Old 
Swinford,  ib.  112.  Burr.  S.  C.  25,  S.  C.  So  also  to  prove  that  the  child  was  born 
prior  or  subsequent  to  a  marriage  had  between  the  parents,  their  testimony,  or  after 
their  death,  evidence  of  their  declarations  is  admissible.  Goodright  ex  dem.  Stevens 
V.  Moss,  Cowp.  591.  But  where  the  child  is  born  in  wedlock,  the  evidence  or 
declarations  of  the  parents  seem  inadmissible  to  bastardize  such  issue.  Said  by  Lord 
Mansfield  to  have  been  solemnly  determined  by  the  Delegates,  Cowp.  594,  ib.  592. 
Rex  V.  Reading,  Cas.  temp.  Hardw.  79.  Rex  v' Rooke,  1  Wils.  340.  But  in  these  last 
cases  the  evidence  of  the  wife  went  to  exonerate  the  husband  from  the  maintenance 
of  the  bastard,  and  some  stress  is  laid  upon  her  being  the  sole  witness.  This  rule 
however  where  the  child  appears  to  be  born  in  wedlock  has  this  exception,  that  the 
wife  may  be  admitted  to  prove  the  fact  of  adultery  from  the  necessity  of  the  thing. 
Rex  V.  Reading,  Rex  v.  Rooke,  ut  supra.  It  is  said  in  Bull.  L.  N.  P.  287,  that  in  an 
ejectment  Wright  J.  admitted  the  father  to  prove  the  daughter  legitimate.  But  as 
it  is  not  stated  whether  the  fact  he  was  to  prove  was  the  time  of  marriage,  &c.  that 
case  does  not  seem  a  direct  authority  that  a  parent  may  be  admitted  where  it  may  be 
necessary  to  support  the  presumption  of  legitimacy  arising  from  a  child's  being  born 
in  wedlock,  although  they  cannot  give  evidence  to  bastardize  it. 
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The  Bishop  of  London  vers.  The  Mercers  Company. 

Of  the  effect  of  tbe  union  of  parishes  after  the  fire  of  London  (1)^.     Fitzg.  169,  247. 
1  Barn.  B.  E.  389,  439.     2  Barn.  B.  R.  64,  108,  145,  157,  170.     2  Kely.  215,  S.  C. 

Error  of  a  judgment  in  C  B.  in  a  quare  inipedit  brought  by  the  Mercers  Company 
and  Edmund  Lewen,  clerk,  for  the  presentation  to  the  parish  church  of  Saint  Mildred 
Poultry  and  Saint  Mary  Colechurch  in  the  City  of  London. 

Tbe  declaration  set  forth,  that  both  churches  were  burnt  down  by  the  fire  of 
London,  and  by  the  Act  for  Rebuilding  the  City  it  is  provided,  that  the  two  parishes 
should  be  united,  and  the  patrons  to  present  by  turns,  and  that  which  had  the  greatest 
endowment  to  present  first ;  that  Saint  Mildred  Poultry  had  the  greatest ;  that  the 
plaintiffs  had  the  advowson  of  the  rectory  impropriate  of  Saint  Mary  Colechurch,  and 
the  Crown  the  other,  whose  church  was  full  of  Richard  Perinchief,  clerk.  That  after 
the  union  King  Charles  the  Second  presented  Richard  Perinchief,  Dr.  in  Divinity, 
who  died,  and  the  King  presented  John  Williams,  vi^ho  was  instituted  and  inducted, 
and  afterwards  promoted  to  the  See  of  Chichester,  whereby  it  belonged  to  the  King 
to  present  by  his  prerogative  ;  and  the  Crown  thereupon  presented  George  Martin, 
who  was  instituted  and  inducted,  and  died  in-[926]cumbent,  and  King  George  the 
First  presented  Robert  Breton,  who  was  instituted  and  inducted,  and  the  church 
became  void  by  his  resignation  ;  unde  it  belongs  to  the  company  to  present,  but  the 
bishop  and  Lewen  hinder  them. 

The  bishop  pleads  that  he  claims  nothing  but  as  Ordinary. 

The  incumbent  pleads,  that  before  the  plaintiffs  had  any  thing  to  do  with  the 
advowson,  and  before  the  Act  for  Rebuilding  the  City,  the  Master  and  Brothers  of  the 
Hospital  of  Saint  Thomas  of  Aeon  were  seised  in  fee  in  right  of  their  house  of  the 
rectory  and  church  of  Saint  Mary  Colechurch,  which  were  annexed  to  the  hospital, 
and  were  held  by  them  as  parsons,  without  any  presentation  or  admission.  That 
upon  the  dissolution  of  the  house  it  came  to  King  Henry  the  Eighth  in  the  same 
condition,  who  became  seised  thereof  in  right  of  his  Crown,  and  21  April  33d  of  his 
reign,  by  letters  patent  under  the  Great  Seal  granted  the  said  rectory  to  the  Mercers 
Company,  to  hold  in  capite  by  the  twentieth  part  of  a  knight's  fee,  and  a  stipend  for 
a  chaplain,  and  that  they  should  hold  in  as  ample  a  mariner  as  the  hospital  did. 
That  King  Charles  the  Second  was  seised  in  right  of  his  Crown  of  the  advowson 
of  Saint  Mildred  Poultry,  and  presented  Richard  Perinchief,  who  was  instituted  and 
inducted,  and  that  the  Mercers  Company  enjoyed  Saint  Mary  Colechurch  to  their 
own  use,  without  any  presentation.  That  after  the  union  Perinchief  resigned,  and 
was  thereupon  presented  to  both  by  the  Crown,  and  was  instituted  and  inducted, 
and  died  incumbent,  whereupon  Williams  was  presented,  instituted,  inducted,  and 
promoted  to  the  See  of  Chichester,  and  the  Crown  presented  Martin,  who  was 
instituted  and  inducted,  and  died  incumbent,  and  then  Breton  was  presented  by  the 
Crown,  and  instituted  and  inducted,  and  resigned,  on  which  he  says  it  belonged  to 
the  Crown  to  present,  who  before  the  writ  presented  him  ;  and  traverses  that  at 
the  time  of  the  Act  for  Rebuilding,  the  Mercers  Company  were  patrons  of  the 
rectory  of  Saint  Mary  Colechurch. 

The  plaintiffs  take  judgment  on  the  bishop's  plea,  with  a  cesset  executio  quousque, 
&c.  And  as  the  incumbent's  plea,  they  join  issue  upon  the  traverse  ;  which  is  found 
for  the  plaintiffs,  who  have  thereupon  judgment  to  recover  their  presentation.  And 
then  goes  out  the  writ  to  enquire  of  the  value,  plenarty,  &c.  And  the  inquisition 
finds,  1.  The  church  to  be  vacant,  2.  Quod  tenipns  semestre  transivit :  and,  3. 
That  the  yearly  value  is  1401.  ultra  reprisas :  and  there  is  judgment  for  701.  for 
a  moiety  of  the  annual  value,  and  for  a  writ  to  the  bishop.  Whereupon  a  writ  of 
error  was  brought,  and  the  general  errors  assigned. 

[927]  Reeve  pro  quer'  in  errore  argued,  that  there  appeared  no  title  for  the 
company  to  recover  this  presentation.  This  depends  in  a  great  measure  on  the  Act 
for  Rebuilding  the  City,  which  is  22  Car.  2,  c.  1 1,  §  48,  and  provides,  "  that  these  two 
churches  shall  be  united,  and  that  the  several  and  respective  patrons  of  the  churches 
so  united  shall  and  may  present  by  turns  to  that  chuich  only  which  by  the  Act  is 
appointed  to  be  rebuilt,  the  first  presentment  to  be  made  by  the  patron  of  such  of  the 
said  churches,  the  endowments  whereof  are  of  the  greatest  yearly  value."     In  order 
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therefore  for  the  plaintiffs  to  intitle  themselves  to  present,  it  is  necessary  for  them 
to  shew  themselves  to  have  l)een  patrons  of  one  of  the  united  churches  at  the  time  of 
the  union,  which  they  have  not  done :  on  the  contrary  it  appears,  thai  this  was  an 
appropriate  church,  in  which  there  was  a  perpetual  incumbency  ;  and  the  Act  only 
intending  to  preserve  the  former  rights  of  patronage,  cannot  he  set  up  as  creating 
a  new  one;  in  short  that  this  (though  it  may  be  hard)  is  a  case  not  provided  for  by 
the  Act. 

By  a  grant  of  the  advowson  of  the  rectory,  the  right  of  the  impropriator  would 
not  pass.  Ilob.  304.  1  Roll.  Abr.  4-5  What  words  therefore  are  there  in  the  Act, 
which  give  the  company  a  light  of  advowson  they  could  tiever  pretend  to  before? 

If  it  is  said  that  the  verdict  by  finding  them  patrons  has  put  this  matter  out  of 
doubt,  I  answer  that  the  verdict  is  of  no  use,  being  inconsistent  with  the  case  made 
upon  record  ;  and  wherever  the  verdict  is  upon  a  point  not  material,  the  Court  is 
not  bound  to  give  judgment  upon  it.     2  Roll.  Abr.  99.     Garth.  370.     Ante,  873. 

But  supposing  they  had  a  right  to  present  as  patrons,  yet  their  judgment  is  ill. 
1.  Because  they  have  not  alleged  any  presentation  in  their  coinit,  which  they  ought 
to  in  quare  impedit,  which  is  a  possessory  action  ;  and  the  precedents  always  are, 
that  the  plaintiff's,  or  those  under  whom  they  deiive,  have  presented.  3  Lev.  435. 
Lev.  Ent.  141.  2.  It  appears  upon  the  declaration,  that  this  is  not  the  turn  of  the 
company.  Before  the  union  the  church  was  full  of  Richard  Perinchief,  clerk  ;  and  it 
not  being  shewn  that  the  church  was  became  vacant  when  the  Crown  presented 
Richard  Perinchief,  Doctor  in  Divinity,  or  that  the  doctor  so  presented  was  instituted 
and  inducted,  it  will  not  go  for  the  turn  of  the  Crown  ;  and  it  is  admitted  the  Crown 
was  to  have  the  first  turn. 

The  first  turn  then  which  the  Crown  had  was  upon  the  presentation  of  Williams, 
after  Perinchief  died  ;  and  he  being  promoted  to  a  bishoprick,  the  next  turn  was  not 
an  alternate  [928]  one,  but  in  right  of  the  prerogative,  and  the  company  had  no  turn 
till  after  the  death  of  Martin.  The  Crown  then  usurped,  and  presented  Breton,  and 
now  on  his  resignation  it  is  the  turn  of  the  Crown  ;  and  the  company  should  either 
have  brought  their  writ  on  the  presentation  of  Breton,  or  have  staid  till  there  is 
a  vacancy  of  the  present  incumbency. 

I  expect  it  will  be  said,  that  by  the  plea  it  appears,  Perinchief,  who  was  presented 
after  the  union,  was  instituted  and  inducted  ;  and  that  though  the  variation  in  the 
addition  between  clerk  and  Doctor  in  Divinity  excludes  a  presumption  they  were  the 
same  person,  yet  the  last  was  a  full  turn. 

In  answer  to  this  I  observe,  that  the  allegation  referred  to  is  only  in  the  induce- 
ment to  the  traverse,  which  whether  it  be  true  or  false  is  not  material ;  and  wherever 
matter  of  substance  is  omitted,  it  will  not  be  made  good  by  the  plea.  7  Co.  24. 
8  Co.  120,  133. 

Strange  contra  argued,  that  upon  the  whole  record  the  plaintiffs  appear  to  have 
a  right  to  present  to  this  church  ;  that  the  verdict  was  upon  a  material  point,  and 
is  not  inconsistent  with  the  declaration  :  and  that  whether  the  plaintiU's  are  to  be 
considered  as  impropriators,  or  as  patrons  of  a  donative,  before  the  Act ;  yet  now 
upon  the  foot  of  the  Act  this  church  is  presentative,  and  the  plaintiffs  have  a  right 
to  present  to  it. 

To  intitle  themselves  under  the  Act,  it  vas  necessary  to  aver,  that  they  were 
patrons  at  the  time  of  making  the  Act,  which  vests  the  right  in  the  then  patrons  : 
to  overthrow  this,  it  was  proper  for  the  defendants  to  deny,  that  the  plaintiffs  were 
within  the  description  of  the  Act ;  and  accordingly  they  traverse  that  part  of  the 
declaration,  which  avers  them  so  to  be ;  the  issue  is  joined  on  this,  and  by  the 
verdict  of  the  jury,  it  is  established,  that  the  plaintiffs  were  the  undoubted  patrons 
at  the  time  of  the  Act. 

Every  impropriator  or  appropriator  is  a  patron,  for  he  is  both  patron  and  parson, 
and  so  is  2  Roll.  Abr.  334.  The  verdict  therefore  cannot  be  said  to  be  inconsistent 
with  the  declaration,  wherein  the  plaintiffs  allege  themselves  to  be  patrons. 

It  must  be  agreed,  that  before  the  Act  the  plaintiffs  had  an  interest  in  this 
church,  and  therefore  the  Court  will  never  give  into  so  harsh  a  construction  of  the 
Act,  as  totally  to  take  away  their  right;  it  appearing  on  the  contrary  to  be  calculated 
for  preserving  the  respective  rights  :  it  is  hard  enough  to  take  from  them  the  profits 
of  the  rectory,  and  but  a  small  amends  to  give  them  the  presentation. 


948  HILARY   TERM,  5    GEO.  2  2  STRANGE,  929. 

[929]  Now  if  they  cannot  present,  their  right  is  gone,  and  the  patron  of  the 
other  church  will  present  upon  every  vacancy,  and  his  presentee  will  be  intitled.  to 
the  profits  of  this  church,  either  as  curate  under  the  plaintiffs  who  never  appointed 
him ;  or  as  vicar,  though  no  vicarage  was  ever  created. 

If  this  be  considered  as  a  donative,  it  cannot  be  disputed  but  that  without  the 
Act  it  was  in  the  power  of  the  plaintiffs  to  make  it  presentative  whenever  they 
pleased.  Co.  Litt.  344  a.  F.  N.  B.  35,  and  when  they  have  once  presented,  it  remains 
presentative  ever  after. 

On  the  other  hand,  if  this  be  considered  as  a  rectory  appropriate  to  a  religious 
house,  yet  by  such  appropriation  the  advowson  or  right  of  patronage  was  not 
destroyed,  but  capable  of  being  revived  by  a  presentation  to  the  church,  or  by  the 
dissolution  of  the  religious  house.  Here  was  a  dissolution,  and  the  Crown  in  whom 
it  vested  granted  it  out  again  to  the  plaintiffs,  who  were  lay  persons  ;  whereby  I 
apprehend  they  were  seised  in  fee  of  the  rectory  and  church  impropriate,  and  had 
the  right  of  supplying  the  cure  without  institution  or  induction,  which  is  making  it 
a  donative  in  them,  and  them  the  patrons :  and  as  patrons  of  a  donative  no  body  will 
say  they  cannot  present.  The  intent  of  the  Act  was  to  put  both  churches  on  the 
same  foot,  and  not  leave  one  to  be  presentative  and  the  other  to  be  filled  by  donation, 
which  must  create  confusion. 

But  whatever  the  right  was  before,  yet  by  force  of  the  word  present  in  the  Act, 
that  is  now  the  only  way  by  which  this  church  can  be  filled  ;  for  presentation,  is 
a  term  well  known  in  law,  and  by  force  of  that  word  only  a  donative  has  been 
changed  into  a  presentative.  Hill.  3  Geo.  1,  Shirt  v.  Carr,  the  church  of  St.  Michin 
was  a  donative  in  the  Dean  and  Chapter  of  Dublin,  and  by  Act  of  Parliament  was 
divided  into  three  parishes,  and  by  the  same  Act  it  was  appointed  that  the  right  of 
patronage  and  presentation  to  the  three  churches  should  be  in  and  belong  to  the 
said  dean  and  chapter,  in  such  manner  as  the  right  of  nomination  or  presentation  to 
the  old  church  was  before,  and  no  otherwise.  The  patrons  continued  to  nominate 
their  clerk,  and  it  was  held  they  had  no  right,  for  that  the  ancient  method  of  filling 
the  old  church  was  destroyed,  and  a  new  one  created  by  the  Act,  viz.  a  right  to 
present  only.  This  was  the  opinion  of  the  King's  Bench  in  Ireland,  affirmed  here, 
and  in  the  House  of  Lords. 

But  then  it  is  objected,  that  aquare  impedit  is  a  possessory  action,  and  the  plain- 
tiffs have  shewn  no  presentation  in  themselves,  [930]  or  those  under  whom  they 
claim.  To  this  I  answer,  it  appears  impossible  they  should  do  so  in  this  particular 
case,  because  the  right  of  presentation  commences  but  with  the  Act,  and  it  appears 
this  is  their  first  turn.  In  the  quare  impedit  brought  against  Dr.  Birch  for  the 
church  of  St.  James's,  the  Crown  made  title  under  the  Act  which  made  that  a  new 
parish,  and  no  presentation  was  alleged  before  ;  and  if  the  Bishop  of  London,  or  Lord 
Jermyn,  had  after  the  death  of  Tenison  been  put  to  bring  their  quare  impedit :  it 
would  have  been  impossible  for  them  to  have  alleged  any  presentation,  it  being  the 
first  turn  after  the  Act.  Besides,  this  objection  holds  against  ever  making  a  donative 
presentative,  for  there  must  be  a  time  when  it  shall  begin  to  be  so  ;  and  it  is  putting 
it  in  the  election  of  the  Ordinary,  whether  the  founder  of  the  donative,  or  the  person 
claiming  under  him,  shall  be  allowed  to  make  it  presentative,  which  was  never 
questioned. 

And  as  to  the  objection  that  this  is  not  the  turn  of  the  company,  I  agree  that 
if  it  is  to  stand  upon  the  declaration  only,  it  is  so  ;  but  as  the  Court  is  to  judge  upon 
the  whole  record,  and  it  appears  Perinchief's  presentation,  as  stated  in  the  plea,  will 
make  a  turn  of  the  Crown  ;  we  are  intitled  to  pray  in  aid  of  it.  As  also  of  7  Ann.  c.  18, 
which  provides  "  that  no  usurpation  shall  displace  the  estate  of  a  patron,  or  turn  it  to 
a  right;  but  that  notwithstanding  he  may  maintain  a  quare  impedit  upon  the  next 
avoidance."  Here  the  Crown  usurped  the  last  turn,  and  therefore  we  have  a  right 
to  a  quare  impedit  in  this.  Why  is  not  this  to  be  considered  as  a  new  created  church  ; 
an<l  if  it  is,  it  is  not  exactly  the  case  of  St.  James's  before  cited  1  where  the  Bishop 
of  London  and  Lord  Jermyn  had  alternate  rights  by  Act  of  Parliament.  And  yet  it 
was  held  to  partake  of  all  the  nature  of  an  old  church,  and  that  the  King's  prerogative 
should  take  place  upon  it,  contrary  to  the  strict  letter  of  the  Act. 

This  does  not  so  much  depend  upon  the  nature  of  the  interest  which  the  company 
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had  under  the  grant  of  Henry  8,  before  the  fire,  as  on  the  Act  for  uniting  the  two 
churches.  If  they  had  it  as  a  donative  before,  they  might  present  when  they  i)leased, 
and  maintain  a  qiiare  irapedit  on  the  Ordinary's  refusal  to  admit.  If  thoy  were 
impropriators  by  virtue  of  that  grant,  they  were  still  patrons,  and  as  such  have 
their  rights  preserved,  though  new  moulded,  by  the  Act  for  rebuilding  the  city, 
which  has  directed  that  for  the  future  they  shall  exercise  their  right  by  presenta- 
tion, and  no  otherwise. 

The  Court  made  little  difficulty  of  the  case  upon  the  merits,  saying  that  an 
appropriation  might  create  a  right  of  patronage  ;  [931]  and  they  could  not  take  it 
to  be  contrary  to  the  verdict,  or  put  so  hard  a  construction  on  the  Act  as  to  take 
away  the  company's  right,  it  being  agreed  on  all  hands  that  they  could  not  use  it  as 
they  did  before  :  but  as  to  the  objection  to  its  not  being  the  company's  turn,  they 
thought  it  so  considerable,  as  to  ap|)oint  another  argument  on  that  only.  And  now 
this  term  the  Chief  Justice  delivered  the  resolution  of  the  Court.  That  though  it  did 
not  appear  on  the  declaration  to  be  the  company's  turn,  for  want  of  shewing  that 
Perinchief,  who  was  in  before  the  fire,  died  or  resigned,  or  that  the  other  presented 
was  the  same  person  ;  yet  upon  the  pleading  over  it  was  helped,  for  there  are  no 
negative  words  in  the  declaration,  and  since  the  Statutes  of  Jeofails,  there  have  been 
cases  that  have  gone  as  far  as  this.  Cro.  Car.  288.  Sir  W.  Jones  307.  In  words, 
the  defendant  justified,  and  shewed  the  oath  which  the  declaration  did  not,  only 
generally  that  he  was  forsworn,  which  then  was  held  not  actionable,  and  judgment 
was  affirmed,  which  could  not  be  without  praying  in  aid  of  the  plea.  1  Sid.  184. 
It  was  not  said  to  be  the  plaintiff's  hoop ;  but  there  being  a  justification,  it  was  held 
to  be  cured  in  so  substantial  a  fault :  and  to  the  same  purpose  is  Lutw.  1492.  The 
judgment  therefore  was  affirmed.  And  afterwards  the  company  moved  for  damages 
to  be  assessed  occasione  dilationis  executionis,  on  3  H.  7,  c.  10,  and  that  the  computa- 
tion might  be  at  the  rate  set  on  the  inquiry  for  the  value  of  the  church,  during  the 
time  they  were  kept  out  by  the  writ  of  error,  and  cited  Cro.  Car.  14.5,  173.  Dyer  77. 
Sed  per  Curiam,  though  they  are  intitled  to  damages,  yet  they  are  not  to  compute 
them  in  that  manner.  For  if  the  writ  of  error  had  not  been  brought,  they  would 
not  have  been  intitled  to  the  profits,  but  their  presentee,  and  all  the  real  damage  they 
sustain  is  the  being  kept  out  of  the  701.  Let  the  Master  therefore  compute  legal 
interest  for  that,  and  add  it  to  the  costs  :  they  said  the  cases  in  Croke  were  unreason- 
able, and  had  never  been  considered  (1)-. 

(ly  Vide  Warden  and  Commonalty  of  Chvcers  v.  Archbishop  of  Canterbury,  3  Wils. 
214.     2  Black.  770,  S.  C. 

(1)2  Vide  Bodily  v.  Bellamy,  2  Burr.  1097.  JFilford  v.  Davidson,  4  Burr.  2128. 
Zinck  V.  Langton,  Doug.  750,  3d  ed.  n.  [3],  and  see  the  distinctions  taken  and  cases 
cited  ib.  [u.  (a)  742],  and  Shepherd  v.  Mackreth  in  Cam.  Scac.  2  H.  Black.  284. 

[932]    Easter  Term,  5  Georgii  2,  Regis.    In  B.  R. 

Robert  Lord  Raymond,  Lord  Chief  Justice.  Sir  Francis  Page,  Knt.,  Sir  Edmund 
Probyn,  Knt.,  William  Lee,  Esq.,  Justices.  Sir  Philip  Yorke,  Knt.,  Attorney 
General.     Charles  Talbot,  Esq.,  Solicitor  General. 

DoMiNUS  Rex  vers.  Inhab.  de  Uttoxeter  *  in  Com'  Stafford. 

The  poor's  rate  is  not  to  be  removed.     1  Bott  by  Const,  351,  pi.  247.     Cunn.  28. 
1  Sess.  Ca.  p.  150,  No.  143.     1  Barn.  B.  R.  443.     2  Kely.  117,  S.  C. 

Upon  great  debate,  and  search  of  precedents,  it  was  held,  that  a  certiorari  would 
not  lie  to  remove  the  poor's  rate  itself,  the  remedy  being  to  appeal,  or  by  action  when 
a  distress  is  taken,  which  will  answer  all  the  ends  of  justice  m  coming  at  an  unequal 
rate ;  whereas  if  the  rate  itself  should  be  required  to  be  sent  up,  great  inconveniences 
and  delays  would  follow,  and  a  case  was  cited  Mich.  10  Ann.  Regina  v.  Inhab.  de 
St.  Mary  the  Virgin  in  Marlborough,  where  it  was  so  resolved  (1). 

*  In  the  very  short  note  of  the  case  of  The  King  v.  Inhabitants  of  Uttoxeter,  in 


950  EASTER    TERM,   5    GEO.   2  2  STRANGE,  933. 

2  Stra.  932,  the  determination  that  in  the  allowance  of  rates  the  justices  act  only 
ministerially  is  not  mentioned  ;  it  is  well  known  that  in  Mr.  Ford's  MSS.  in  which 
the  above  determination  is  mentioned,  a  great  many  of  the  cases  in  Strange  are 
reported  at  much  greater  length,  and  more  completely  than  by  that  author.  Mr. 
Douglas  had  an  opportunity  of  perusing  Ford's  account  of  this  case  and  several 
others  ;  but  although  those  who  have  the  pleasure  of  knowing  his  son,  know  how 
ready  he  is  to  permit  his  friends  to  consult  his  father's  valuable  MSS.  it  is  much  to 
be  wished  that  he  may  some  time  or  other  make  it  publick  for  the  general  benefit 
of  the  profession.  See  Doug.  Hist.  Controv.  Elect.  142,  note.  Note  to  the  Second 
Edition. 

(1)  Rex  V.  Justices  of  Shrewsbury,  post,  975.     Bex  v.  King,  2  Term  Rep.  235. 

Throgmorton  ex  Dimiss'  Miller  vers.  Smith  &  Al'. 

Where  lessor  is  an  infant  security  must  be  given  for  costs.     2  Barn.  B.  R.  140. 

2  Kely.  65,  S.  C. 

The  lessor  of  the  plaintiff  being  an  infant,  I  moved  that  he  might  be  obliged  to 
name  a  good  plaintiff,  who  might  be  answerable  for  costs,  and  cited  Noke  v.  Windham, 
ante,  694  (a).  And  upon  searching  for  that  rule,  it  appeared  that  the  father  of  the 
infant  entred  into  a  rule  to  pay  costs;  accordingly  in  this  case  there  was  a  rule  to 
stay  proceedings,  until  security  given,  and  [933]  the  last  day  of  the  term  the  infant's 
mother  entred  into  the  rule. 

(a)  And  the  note. 

Hayes  vers.  Warren. 

[Disapproved,  Pillans  v.  Van  Mierop,  1765,  3  Burr.  1671.] 

Assumpsit  will  not  lie  for  a  past  consideration  unless  it  was  at  the  request  of  the 
party  (1).     2  Barn.  B.  R.  55,  71,  140.     2  Kely.  117,  S.  C. 

Error  of  a  judgment  in  C.  B.  in  an  action  upon  the  case  upon  several  promises, 
and  after  judgment  by  default,  and  intire  damages,  it  was  objected,  that  the  fourth 
count  was  for  work  and  labour  done  by  the  plaintiff  for  the  defendant,  in  considera- 
tion whereof  he  promised  to  pay.  And  it  was  objected,  that  this  was  a  past 
consideration  ;  and  not  being  laid  to  be  done  at  the  request  of  the  defendant,  it 
could  be  no  consideration  to  raise  an  assumpsit,  and  1  Roll.  Abr.  11,  pi.  1.  Cro.  El. 
442,  741.     3  Leon.  91.     Dyer  272,  were  cited  by  Hussey. 

Strange  contra,  cited  2  Leon.  Ill,  225.  Raym.  260.  Hutt.  84,  where  assumpsits 
have  been  maintained  on  a  past  consideration  :  and  though  formerly  Courts  were 
strict,  yet  now  they  draw  nearer  to  common  sense.  There  was  a  time  when  assumpsit 
pro  bonis  et  mercimoniis  generally,  would  have  been  wondred  at,  and  Holt  used  to 
say,  he  was  a  bold  man  that  first  ventured  on  them  ;  but  now  they  are  every  day's 
experience :  and  why  should  not  gratitude  be  a  good  consideration  ?  he  further 
insisted,  that  this  is  not  to  be  taken  as  a  past  consideration  ;  because  the  work  and 
promise  are  both  laid  on  the  same  day,  and  the  law  makes  no  fractions  of  a  day,  and 
cited  Latch,  150,  in  point.  He  further  insisted,  that  upon  the  whole  it  appeared  to 
be  at  the  request  of  the  defendant,  it  being  laid  to  be  done  for  him,  and  that  the 
plaintiff  proinde  deserved  from  the  defendant  so  much,  which  he  has  not  paid,  ad 
damnum  of  the  plaintiff,  and  cited  Latch,  112,  274. 

Sed  per  Curiam,  it  does  not  appear  that  this  work  was  for  the  benefit  of  the 
defendant,  and  we  must  take  it  to  be  a  past  consideration,  being  laid  that  postea  he 
promised  to  pay  :  if  this  was  after  a  verdict,  we  should  think  the  inferences  from  the 
words  pro  and  meruit  de  def  would  be  material ;  but  the  Statutes  of  Jeofails  do  not 
protect  judgments  by  default  against  objections  that  are  cured  by  a  verdict  at 
common  law,  but  such  as  are  remedied  after  a  verdict  by  the  statutes.  The  judg- 
ment of  C.  B.  was  reversed. 

(1)  Vide  Pillans  &  Al'  v,  Van  Mierop,  where  the  present  case  is  denied  to  be  law 
by  Wilmot  J.  3  Burr.  1671. 
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[934]     LowFiELD  vers.  Bancroft  &  Al'.    Ante,  910. 

Judgment  arrested,  because  libel  not  laid  to  be  de  et  concernen'  the  plaintiff. 

After  verdict  for  the  plaintiff  in  an  action  for  a  libel,  the  judgment  was  arrested, 
because  it  was  not  laid  that  the  libel  was  of  or  concerning  the  plaintiff,  and  Cro. 
Jac.  126,  was  cited.     Strange  pio  quer'. 

Lampen  vers.  Hatch. 

Upon  writ  of  inquiry  in  an  action  for  words,  verdict  for  judgment  for  10s.  and  judg- 
ment for  it,  and  131.  costs,  it  must  be  reversed  in  toto.     2  Kely.  61,  S.  C 

In  an  action  for  words,  the  jury  on  the  writ  of  inquiry  gave  10s.  damages,  and  the 
costs  were  taxed  at  131.  and  a  judgment  to  recover  them.  Upon  error  it  was  objected, 
that  by  21  Jac.  16,  §  6,  c.  1,  if  the  jury  that  inquire  of  the  damages  find  under  40s.  there 
shall  be  no  more  costs  :  and  it  was  therefore  prayed  to  be  reversed  as  to  the  costs. 

Strange  for  the  plaintiff  in  the  action  insisted  on  account  of  the  sraallness  of 
the  damages,  that  the  judgment  should  be  reversed  in  toto,  it  being  a  joint  judgment, 
and  not  like  the  cases  where  no  costs  can  be  given,  and  there  is  a  distinct  judg- 
ment. And  the  Court  without  any  difficulty  reversed  the  judgment  in  toto(l). 
Ante,  188,  808. 

(1)  Vide  Rous  v.  Etheringtmi,  2  Ld.  Eaym.  870. 

DoMiNUS  Rex  vers.  Smith. 

The  commitment  must  specify  what  gaol  the  party  is  sent  to.     2  Barn.  B.  R.  133. 
2  Hawk.  P.  C.  last  ed.  ch.  16,  s.  13,  236. 

He  came  up  from  Oxford  gaol  on  a  habeas  corpus,  and  appeared  to  be  committed 
for  want  of  sureties  in  an  action  in  the  vice-chancellor's  court  of  injury  and  damage 
to  the  value  of  10001.  and  by  warrant  the  beadles  of  the  university  were  required  to 
carry  him  to  prison.  And  now  on  my  motion  he  was  discharged.  First,  because  the 
warrant  was  not  directed  to  any  gaoler,  but  was  only  generally  to  carry  him  to  prison  ; 
and  secondly,  because  it  did  not  appear  the  plaintiff'  had  made  any  affidavit  of  a  debt, 
without  which  the  Court  below  could  not  hold  to  bail. 


GooDTiTLE  vers.  Petto. 

On  covenant  to  stand  seised  for  love  and  affection,  one  named  in  the  deed  may  aver 
himself  a  relation.  A  covenant  in  consideration  of  love  and  affection  to  B.  his  wife 
to  stand  seised  to  the  use  of  such  persons  as  B.  shall  think  fit  to  dispose  to;  B. 
disposes  to  one  who  is  a  stranger  to  the  consideration,  no  use  arises.  Fitzg.  299, 
is  a  report  of  the  first  argument  only.  2  Barn.  B.  R.  10,  90,  142,  S.  C.  3  Com. 
Dig.  Covenant  (G.  5),  277. 

In  ejectment  on  the  demise  of  William  Thornton,  a  case  was  made  for  the  opinion 
of  the  Court.  That  Angelo  Burt  being  seised  in  fee  of  the  premisses  in  question,  in 
consideration  of  the  love  and  affection  he  bore  to  Anne  his  wife,  and  for  some  pro- 
vision in  case  she  should  survive  him,  and  for  settling  the  premisses  in  the  manner 
after  mentioned,  20  June  1702,  covenanted  to  stand  seised  to  the  use  of  him  and  his 
wife  for  their  lives  and  the  life  of  the  survivor,  [935]  remainder  to  the  issue  of  their 
two  bodies,  remainder  to  the  use  of  such  person  or  persons  as  his  wife  shall  think  fit 
to  dispose  to,  and  for  want  of  such  disposition  to  the  use  of  the  lessor  of  the  plaintiff. 
That  by  the  indentures  of  lease  and  release,  13  &  14  April  1724,  after  the  death  of 
the  covenantor  without  issue,  Anne  the  wife  conveyed  the  premisses  to  her  sister 
Joan  Smallpiece  and  her  heirs,  reciting  the  power  and  her  intention  to  dispose.  That 
Joan  by  her  will  gave  the  premisses  to  the  defendant.     That  the  lessor  of  the  plaintiff 
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was  the  nephew  of  the  covenantor.  And  whether  he  or  the  defendant  had  the  right 
was  the  question. 

And  two  points  were  made  in  the  case.  1.  Whether  any  use  can  arise  to  the 
defendant,  who  is  a  stianger  to  the  consideration  :  and  2.  Whether  if  the  defendant 
has  no  title,  the  lessor  can  be  said  to  have  any,  as  within  the  consideration. 

As  to  the  first  point  the  Court  were  all  of  opinion,  that  there  was  no  title  in  the 
defendant.  Had  the  limitation  been  to  the  wife  in  fee,  there  would  have  been  no 
doubt  but  those  claiming  under  her  would  have  enjoyed.  But  as  the  express  con- 
sideration is  only  for  the  support  of  the  wife,  and  the  appointment  is  not  to  be  for 
her  benefit,  but  she  has  a  naked  power  for  the  benefit  of  strangers  only  ;  those  strangers 
can  never  claim  under  such  a  consideration,  according  to  the  case  of  Thomlinson  v. 
Dighton,  Salk.  239  (a).     4  Co.  176. 

As  to  the  second  point,  they  were  all  of  opinion  that  the  lessor  of  the  plaintiff  had 
a  title.  1.  Because  he  is  named  in  the  deed.  2.  Because  it  is  stated  that  he  was 
nephew  to  the  covenantor.  And  though  the  deed  does  not  mention  him  as  such,  yet 
being  expressly  named,  he  may  aver  himself  within  the  consideration  (1),  according  to 
Mildmays  case,  1  Co.  176.  7  Co.  40.  11  Co.  23.  Wherefore  they  gave  judgment 
for  the  plaintiff. 

(a)  Rep.  also,  10  Mod.  31.  Com.  Rep.  194.  1  P.  Wms.  148.  2  Eq.  Ca.  Abr. 
309,  pi.  13. 

(1)  The  reason  for  this  opinion,  as  given  in  2  Barnard,  is,  that  the  person  being 
ascertained  in  the  deed,  an  averment  of  a  consideration,  may  be  allowed,  and  it  being 
stated  in  the  case  that  the  plaintiff  was  nephew  to  the  covenantor,  they  considered 
that  as  a  sufficient  averment  of  a  consideration.  In  conformity  with  which  the  report 
in  Fitzg.  states  that  Lord  Raymond  upon  the  first  argument  was  of  opinion,  that  the 
consideration  mentioned  in  the  deed,  did  not  extend  to  the  plaintiff,  and  he  states  the 
doubt  to  be,  whether,  as  the  averment  must  be  not  only  that  the  plaintiff  was  of  the 
blood  of  the  covenantor,  but  that  the  consideration  was  for  the  advancement  of  his 
family,  it  can  be  made  consistently  with  the  special  consideration  mentioned  in  the  deed. 
In  Peacock  v.  Monk,  I  Vez.  128,  Lord  Hardwicke  is  of  opinion,  that  where  a  deed 
states  that  it  is  made  in  consideration  of  a  particular  thing,  that  imports  the  whole 
consideration,  and  is  a  negative  to  any  other.  But  perhaps  a  distinction  may  arise 
where  the  consideration  appears  upon  the  face  of  the  deed  not  to  extend  to  all  the 
uses  intended  to  be  raised  by  it,  since  with  respect  to  such  uses  it  is  the  same  as  if  no 
consideration  at  all  had  been  mentioned,  and  the  averment  of  one  to  support  them  is 
no  contradiction  of  the  deed. 


Pratt  vers.  Pratt.    At  the  Rolls. 

Borough  English  lands  shall  be  brought  into  hotchpot  on  the  Statute  of  Distributions. 
Fitzg.  284,  the  arguments  at  the  Bar  but  no  decision.  2  Kely.  35,  S.  C.  Lutwyche 
v.  Lutwyche,  post,  Hil.  term,  1734,  contra  (1). 

The  late  Chief  Justice  died  leaving  several  children,  and  seised  of  borough  English 
lands.  And  having  made  no  will,  it  became  a  point  upon  the  Statute  of  Distributions, 
whether  the  youngest  son  should  bring  these  lands  into  hotchpot,  or  was  not  to  be 
considered  as  an  heir  at  law,  who  by  the  statute  is  to  have  a  distributive  share  with- 
out any  allowance  for  lands  by  descent. 

And  Sir  Joseph  Jekyll  ruled,  that  he  should  allow  for  these  lands.  For  he  said 
the  statute  only  intended  to  provide  for  the  heir  of  the  family,  who  is  the  common  law 
heir,  and  not  for  one  who  is  only  heir  by  custom  in  some  particular  places. 

(1)  Reported  Cas.  temp.  Talb.  276,  and  that  the  present  decree  was  reversed  by 
Lord  Chancellor  Talbot,  ib.  280.     Robinson  on  Gavelk.  Appendix. 
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[936]    Trinity  Term,  5  &  6  Georgii  2.     In.  B.  R. 

Robert  Lord  Raymond,  Lord  Chief  Justice.  Sir  Francis  Page,  Knt.,  Sir  Edmund 
Probyn,  Knt.,  William  Lee,  Esq.,  Justices.  Sir  Philip  Yorke,  Knt.,  Attorney 
General.     Charles  Talbot,  Esq.,  Solicitor  General. 

Rutherford  vers.  Scott. 

If  a  suit  is  pending  in  B.  R.  against  one  in  the  Admiralty  custody,  he  must 
be  turned  over  to  the  marshal. 

The  defendant  coming  up  by  habeas  corpus  from  the  Admiralty,  appeared  to  be 
charged  there  at  the  suit  of  several  owners,  for  embezzling  the  goods  of  the  ship. 
And  the  plaintiff  here  making  an  affidavit  that  he  was  indebted  to  him  on  a 
promissory  note,  the  Court  took  him  from  the  Admiralty,  and  sent  him  to  the 
marshal.  For  they  said  the  cause  in  the  Admiralty  might  as  well  be  followed  in 
an  action  of  trover,  and  they  paid  no  regard  to  the  Admiralty  method  of  sending 
over  a  commission  to  examine  foreign  witnesses,  which  was  a  privilege  that  I  urged 
the  plaintiffs  below  could  not  have  in  this  Court. 

BuRRY  vers.  Perry. 

Where  no  more  costs  than  damages.     L.  Raym.  1588.     2  Barn.  B.  R. 
79,84,113,153.     2  Kely.  71,  S.  C. 

Case  for  words  spoken  of  a  house-smith,  per  quod  he  lost  the  custom  of  A.  B.  and 
C.  and  5s.  damages  given.  And  ruled  there  should  be  no  more  costs,  the  words 
being  agreed  to  be  actionable  of  themselves  (1). 

(1)  JFoodhouse  v.  Bidwell,  2  Keb.  654.  Surman  v.  Sheeleio,  3  Burr.  1688.  Baker  v. 
Hearn,  Bull.  L.  N.  P.  11.  S.  P.  in  B.  R.  Turner  v.  Uorton,  Barnes  132.  Tiffin  v. 
Glass,  ib.  142.  Collier  v.  Gaillard,  2  Black.  1062.  S.  P.  in  C.  B.  Denny  v.  fFigg, 
Pract.  Reg.  111.     Co.  Cas.  Pr.  C.  P.  139,  is  contra. 

[937]    Read  vers.  Chapman. 

If  the  mate  becomes  master  he  can  only  sue  in  the  Admiralty  for  his  wages  as  mate. 
2  Kel.  226,  pi.  178.     2  Barn.  B.  R.  160,  S.  C. 

A  man  went  out  mate,  and  in  the  voyage  the  master  died,  and  he  succeeded  to  the 
command  of  the  ship.  And  having  brought  her  home,  he  sued  in  the  Admiralty 
for  his  wages  as  mate,  and  for  a  further  allowance  after  he  became  master.  And 
the  Court  granted  a  prohibition  quoad  the  time  he  was  master  (1),  and  refused  it 
quoad  the  time  he  was  mate. 

(1)  Ragg  v.  King,  ante,  858.     S.  P.  in  Clay  v.  Snelgrove,  1  Ld.  Raym.  577. 

DoMiNUS  Rex  vers.  Roberts. 

Conviction  affirmed  after  death  of  the  party.     1  Sess.  Ca.  p.  176,  No.  158, 

S.  C.  but  not  S.  P. 

The  defendant  being  a  bricklayer,  was  convicted  for  not  building  party-walls 
according  to  the  statute.  And  having  brought  a  certiorari,  died  before  argument. 
Notwithstanding  which  the  Court  would  go  on  and  affirm  the  conviction. 

DoMiNUS  Rex  vers:  Loavfield. 

What  amounts  to  bringing  down  an  indictment  to  trial  so  as  to  save  the 
recognisance  and  costs.     2  Kely.  69,  S.  C. 

An  indictment  for  perjury  being  removed  by  certiorari,  the  defendant  made  up 
the  record,  and  carried  it  down  to  the  sittings,  with  a  distringas,  and  Mr.  Attorney's 
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warrant  for  a  tales.  There  being  a  special  jury,  eleven  only  appeared.  And  the 
counsel  for  the  prosecutor  would  not  pray  a  tales,  though  the  warrant  was  given 
them  :  and  the  counsel  for  the  defendant  not  praying  one,  the  cause  was  made  a 
remanet  pro  defectu  juratorum.  And  upon  motion  for  costs  for  not  going  on  to 
trial,  the  Court  held,  the  defendant  should  pay  none,  he  having  done  all  that  was 
necessary  to  put  the  prosecutor  in  a  capacity  to  try  the  cause,  if  he  would  (1). 

(1)  Vide  Rex  v.  Eighton,  S.  P.  where  the  defendant  had  a  warrant  and  did  not 
use  it.     3  Burr.  1694. 

Holt  vers.  Ward  Clarencieux. 

Ante,  850.  An  infant  may  sue  on  a  contract  of  marriage  with  a  person  of  full  age. 
Fitzg.  175,  275.  1  Barn.  B.  R.  277,  333,  348,  455.  2  Barn.  B.  E.  12,  173,  176. 
3  Bac.  Abr.  574,  S.  C.     Et  vide  3  Atk.  306. 

The  plaintiff  declared,  that  it  was  mutually  agreed  between  the  plaintiff  and 
defendant,  that  they  should  marry  at  a  future  day,  which  is  past,  and  that  in  con- 
sideration of  each  other's  promises,  each  engaged  to  the  other ;  notwithstanding 
which  the  defendant  did  not  marry  the  plaintiff,  but  had  married  another,  which 
she  lays  to  her  damage  of  40001. 

The  defendant  with  leave  of  the  Court  pleaded  double  (viz.)  non  assumpsit, 
and  that  the  plaintiff  at  the  time  of  the  promise  was  an  infant  of  fifteen  years 
of  age. 

[938]  The  plaintiff  joins  issue  on  the  non  assumpsit,  and  a  verdict  is  found 
for  her,  with  20001.  damages.     And  as  to  the  plea  of  infancy  demurred. 

This  cause  was  several  times  argued  at  the  Bar,  1.  By  Mr.  Strange  for  the 
plaintiff,  and  Serjeant  Chappie  for  the  defendant.  When  the  Court  inclined  strongly 
with  the  plaintiff,  because  though  the  defendant  would  not  have  the  same  remedy 
against  her  by  action  for  damages,  yet  they  thought  he  might  have  some  remedy, 
viz.  by  suit  in  the  Ecclesiastical  Court,  to  compel  a  performance,  the  plaintiff  being 
of  the  age  of  consent :  and  that  would  be  a  sufficient  consideration.  And  therefore 
appointed  an  argument  by  civilians,  to  see  what  their  law  would  determine  in  such 
a  case. 

Upon  the  arguments  of  the  civilians,  no  instance  could  be  shewn,  wherein  they 
had  compelled  the  performance  of  a  minor's  contract.  And  they  who  argued  for 
the  defendant,  strongly  insisted,  that  in  the  case  of  a  contract  per  verba  de  futuro, 
(as  this  was)  there  was  no  remedy,  even  against  a  person  of  full  age,  in  the 
Spiritual  Court ;  but  only  an  admonition.  And  the  only  reason  why  they  hold 
jurisdiction  in  the  case  of  a  contract  per  verba  de  praesenti  is,  because  that  is 
looked  upon  amongst  them  to  be  ipsum  matrimonium,  and  they  only  decree  the 
formality  of  a  solemnization  in  the  face  of  the  Church. 

After  their  arguments  it  was  spoke  to  a  fourth  time  by  Mr.  Reeve  and  Serjeant 
Eyre.     And  now  this  term  the  Chief  Justice  delivered  the  resolution  of  the  Court. 

The  objection  in  this  case  is,  that  the  plaintiff  not  being  bound  equally  with 
the  defendant,  this  is  nudum  pactum,  and  the  defendant  cannot  be  charged  in  this 
action.  Formerly  it  was  made  a  doubt  by  my  Lord  Vaughan,  whether  any  action 
could  be  maintained  on  mutual  promises  to  marry  ;  but  that  is  now  a  point  not 
to  be  disputed.  And  as  to  the  present  case,  we  should  have  had  no  difficulty  in 
giving  judgment  for  the  plaintiff,  if  we  could  have  been  satisfied  by  the  arguments 
of  the  civilians,  that  as  the  plaintiff  was  of  the  age  of  consent,  any  remedy,  though 
not  by  way  of  action  for  damages,  could  be  had  against  her.  But  since  they  seem 
to  have  had  no  precedent  in  the  case,  we  must  consider  it  upon  the  foot  of  the 
common  law.  And  upon  that  the  single  question  is,  whether  this  contract  as  against 
the  plaintiff,  was  absolutely  void.  And  we  are  all  of  opinion,  that  this  contract 
is  not  void,  but  only  voidable  at  the  election  of  the  infant :  and  as  to  the  person 
of  full  age  it  absolutely  binds. 

[939]  The  contract  of  an  infant  is  considered  in  law  as  different  from  the  con- 
tracts of  all  other  persons.  In  some  cases  his  contract  shall  bind  him  ;  such  is  the 
contract  of  an  infant  for  necessaries,  and  the  law  allows  him  to  make  this  contract  as 
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necessary  for  his  preservation ;  and  therefore  in  such  case  a  single  bill  shall  bind  him, 
though  a  bond  with  a  penalty  shall  not.     1  Lev.  87. 

Where  the  contract  may  be  for  the  benefit  of  the  infant,  or  to  his  prejudice ;  the 
law  so  far  protects  him,  as  to  give  him  an  opportunity  to  consider  it  when  he  comes 
of  age  :  and  it  is  good  or  voidable  at  his  election.  Cro.  Car.  502.  2  KoU.  24,  427. 
Hob.  69.  1  Brownl.  11.  1  Sid.  41.  1  Vent.  21.  1  Mod.  25.  Sir  W.  Jones  164. 
But  though  the  infant  has  this  privilege,  yet  the  party  with  whom  he  contracts  has 
not :  he  is  bound  in  all  events.  And  as  marriage  is  now  looked  upon  to  be  an 
advantageous  contract,  and  no  distinction  holds  whether  the  party  suing  be  man  or 
woman,  but  the  true  distinction  is  whether  it  may  be  for  the  benefit  of  the  infant ; 
we  think,  that  though  no  express  case  upon  a  marriage  contract  can  be  cited,  yet 
it  falls  within  the  general  reason  of  the  law  with  regard  to  infants'  contracts. 
And  no  dangerous  consequence  can  follow  from  this  determination,  because  our 
opinion  protects  the  infant,  even  more  than  if  we  rule  the  contract  to  be  absolutely 
void.  And  as  to  persons  of  full  age,  it  leaves  them  where  the  law  leaves  them,  which 
grants  them  no  such  protection  against  being  drawn  into  inconvenient  contracts. 

For  these  reasons  we  are  all  of  opinion  that  the  plaintiff  ought  to  have  her  judg- 
ment upon  the  demurrer. 

[940]    MICHAELMA.S  Term,  6  Georgii  2,  Kegis.    In  B.  R. 

Robert  Lord  Raymond,  Lord  Chief  Justice.  Sir  Francis  Page,  Knt.,  Sir  Edmund 
Probyn,  Knt.,  William  Lee,  Esq.,  Justices.  Sir  Philip  Yorke,  Knt.,  Attorney 
General.     Charles  Talbot,  Esq.,  Solicitor  General. 

Hayward  vers.  Newton. 

Verdict  not  to  be  set  aside  for  sraallness  of  damages.     Salk.  647. 
2  Barn.  B.  R.  177,  S.  C. 

An  action  was  brought  for  these  words  spoken  of  the  plaintiff  as  a  wine  merchant, 
"You  are  a  rogue,  villain  and  rascal,  and  sell  by  short  measure;"  and  the  jury  gave 
twenty  shillings  damages.  And  though  it  was  thought  a  hard  case,  yet  the  Court 
said  it  has  always  been  denied  to  set  aside  a  verdict  for  sraallness  of  damages,  and 
therefore  denied  it  in  this  case.  Qusere  tatpeu  why  it  is  not  within  the  reason  of 
setting  aside  a  verdict  for  excessive  damages  (1).     Ante,  245. 

(1)  Barker  v.  Sir  JVolston  Dixie,  post,  1051.  Mauricef  v.  Brecknock,  Doug.  509, 
S.  P.  Seeus  where  it  arises  from  a  mistake  of  the  law  either  in  the  Judge  or  the  jury. 
Woodfmd  V.  Eades,  ante,  425. 

Ex  DiMiss'  LoMAX  versus  Holmden  et  Al'. 

Where  access  is  presumed,  yet  evidence  may  be  given  of  the  impossibility  of 
begetting  children.     Cited  And.  9. 

In  ejectment  the  question  on  a  trial  at  Bar  was,  whether  the  lessor  was  son  and 
heir  of  Caleb  Lomax,  Esq;  deceased,  which  depended  on  the  question  of  his  mother's 
marriage.  And  that  being  fully  proved,  and  evidence  given  of  the  husband's  being 
frequently  at  London,  where  the  mother  lived,  so  that  access  [941]  must  be  presumed  ; 
the  defendants  were  admitted  to  give  evidence  of  his  inability  from  a  bad  habit  of 
body(l).  But  their  evidence  not  going  to  an  impossibility,  but  an  improbability 
only ;  that  was  not  thought  sufficient,  and  there  was  a  verdict  for  the  plaintiff". 

(1)  Vide  ante,  925,  Pendrell  v.  Pendrell,  and  the  note. 

Ball  vers.  Knight. 

It  is  not  a  good  custom  for  an  Inferior  Court  to  award  a  tales  de  circumstantibus. 
Fitzg.  274.     1  Barn.  B.  R.  453.     2  Barn.  B.  R.  164,  194,  S.  C. 

Error  of  a  judgment  given  in  Bristol  Court,  after  a  verdict  for  the  plaintiflf.     And 
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on  the  record  it  appeared,  that  seven  of  the  panel  were  sworn,  et  quia  residui  ejusdem 
jur'  non  comperuerunt  ideo  secundum  consuetudinem  civitatis  prsdictae  alii  de  circum- 
staiitibus  per  servientes  ad  clavam  civitatis  prrtjdictBe  ac  ministros  curiaj  prcedicta  ad 
hoc  electi  ad  requisitionem  preefati  (quer')  per  mandatum  curite  hie  de  novo  apponuntur 
quorum  nomina  in  panello  ultimo  mentionato  affilantur  in  Curia  hie  secundum  formam 
statuti  in  hujusmodi  casu  editi  et  provisi.  And  then  they  join  with  the  others,  and 
give  the  verdict. 

It  was  now  objected,  that  this  was  error,  it  being  a  custom  contrary  to  law.     And 

1  Roll.  Abr.  563,  pi.  15,  was  cited  in  point.  Before  the  Statute  Westm.  2,  all  trials 
but  in  assises  were  at  Bar  on  the  venire  ;  and  if  a  full  jury  did  not  appear,  a  decern 
tales  was  awarded.  Then  came  the  Statute  Westm.  2,  c.  30,  and  gave  a  nisi  prius. 
All  trials  are  by  Magna  Charta  to  be  par  pares,  and  7  &  8  W.  3,  c.  32,  which  appoints 
tales  men  to  be  taken  out  of  some  of  the  other  panels,  shews  it  was  designed,  the 
parties  should  have  some  knowledge  of  them ;  and  that  barely  being  a  by-stander  was 
not  sufficient.  A  custom  to  try  by  six  jurors  is  void,  1  KoU.  Abr.  564,  pi.  17. 
Cro.  Car.  259.  Here  is  no  custom  to  challenge,  and  yet  35  H.  8,  c.  5,  and  14  Eliz. 
c.  9,  which  give  a  tales  in  Superior  Courts,  thought  that  reasonable.  Many  more 
cases  were  cited  to  prove  from  similar  instances,  that  such  a  custom  was  illegal. 
Dav.  53.  1  Roll.  Abr.  563,  pi.  11,  13,  14.  564,  pi.  20.  Dy.  357.  1  Roll.  Abr.  558. 
Dav.  34  b.     1  Sid.  267.     Pal.  211.     Mo.  8.     2  Inst.  46.     2  And.  152. 

It  was  further  objected,  that  none  but  liberi  homines  could  be  jurors,  whereas 
these  standers-by  might  be  aliens,  infidels,  &c.  and  they  appear  to  have  been  sworn  at 
the  election  of  the  plaintiff  only. 

E  contra  it  was  argued  to  be  a  good  custom,  being  for  the  expedition  of  justice. 
And  to  the  express  authority  of  1  Roll.  Abr.  563,  pi.  15,  was  opposed  2  Roll.  Abr. 
672,  R.  1,  where  it  is  entred  otherwise,  but  with  a  dubitatur.  And  as  to  the  objection 
that  it  is  against  law,  it  was  answered,  that  all  customs  [942]  are  so  ;  the  only 
question  is  if  it  be  a  reasonable  alteration,  and  that  it  is  so,  is  proved  from  the 
statutes  which  have  actually  made  this  alteration  with  regard  to  Superior  Courts. 
And  1  Roll.  Abr.  564,  pi.  16,  18.  Cro.  Eliz.  894.  1  Mod.  96.  Trials  per  Pais  69, 
were  cited.  And  the  allowance  of  a  custom  to  devise  before  the  Statute  Hen.  8,  was 
relied  on. 

The  Court  upon  the  first  argument  seemed  strongly  inclined  for  the  custom.  But 
afterwards  the  city  counsel  certifying,  that  they  never  have  a  tales  in  London,  and 
the  Court  taking  notice  that  the  judgment  said  to  be  reversed  for  this  error  in  1  Roll. 
Abr.  563,  was  in  Charles  the  First's  time,  and  is  actually  entered  up ;  and  the 
dubitatur  in  2  Roll.  Abr.  672,  was  in  the  time  of  James  the  First,  and  that  this  was 
not  to  be  distinguished  from  the  case  of  six  jurors.     They  reversed  the  judgment. 

Peak  vers.  Bourne. 

A  parish-clerk  may  execute  the  office  by  deputy  without  licence  of  the  Ordinary. 
Quaere  whether  a  temporal  or  a  spiritual  officer,  and  whether  he  can  appoint  a 
deputy.  1  Barn.  B.  R.  377,  450.  Fitzg.  105,  272,  S.  C.  by  the  name  of  Peat  v. 
Birt,  the  argument  but  no  decision. 

The  plaintiff  declared  in  prohibition,  that  he  was  sued  in  the  Spiritual  Court  for 
executing  the  office  of  deputy  parish-clerk  without  the  licence  of  the  Ordinary. 

On  demurrer  three  points  were  made  :  1.  Whether  a  parish-clerk  be  a  temporal  or 
a  spiritual  officer  :  2.  Whether  he  can  make  a  deputy ;  and  3.  Whether  the  licence  of 
the  Ordinary  is  requisite. 

It  was  argued  three  several  times  upon  all  the  points.  But  the  Court  in  giving 
judgment  founded  themselves  only  upon  the  last,  as  to  which  they  held  that  a  licence 
was  not  necessary,  and  therefore  gave  judgment  for  the  plaintiff  in  prohibition.  They 
said  the  canon  did  not  require  it,  and  indeed  it  would  be  a  transferring  the  right 
of  appointment  to  all  intents  and  purposes  to  the  Ordinary  :  the  Institutio  Juris 
Canonici  22,  says.  He  may  be  appointed  solo  presbytero  absque  scientia  episcopi. 

2  Roll.  Abr.  286,  pi.  44. 

As  to  the  other  two  points,  the  Court  strongly  inclined  that  he  was  a  temporal 
officer  as  to  the  right  of  his  office,  and  that  he  might  make  a  deputy. 
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For  the  first  were  cited  18  E.  3,  27.    13  Co.  70.    2  Cro.  670.    Pal.  379.    Mar.  101. 

1  Keb.  286.     2  Roll.  Abr.  285,  pi.  37.     2  Browtilow  11.     1  Lev.  75.     1  Vent.   143. 

2  Lev.  18.  Salk.  536.  Godb.  163.  Old.  Bendl.  142.  1  Leon.  94.  Fitzh.  Annuity 
40.  Hugh's  Parson's  Law  275.  And  when  the  [943]  Court  wore  pressed  with  their 
own  authority  in  Tovnisheml  v.  Thmye,  ante,  776,  they  said  it  was  a  hasty  opinion,  into 
which  they  were  transported  by  the  enormity  of  the  case(l). 

For  the  second  were  cited  1  Koll.  Kep.  274.  Mo.  845.  (3  Bulst.  77.  2  Roll. 
Rep.  274.  9  Co.  48.)  That  a  constable  may  make  a  deputy  :  and  the  common 
distinction  is  between  a  judicial  and  a  ministerial  officer,  as  a  parish-clerk  certainly  is. 

(1)  Vide  Gawhje'scase,  2  Brownl.  48.  Pills  v.  Evans,  post,  1108.  Tarranl  v.  Hazby, 
1  Burr.  367,  S.  P. 

Chapman  vers.  Lamb. 

Goods  that  are  not  imported  by  way  of  merchandize  pay  no  duty.  2  Barn.  B.  R. 
168,  212.  2  Kely.  231,  S.  C.  more  full.  Trover  lies  against  the  officer  who  seizes 
and  carries  them  away  (1). 

In  trover  for  fourteen  shirts,  a  night-gown,  and  cap,  a  case  was  made  for  the 
opinion  of  the  Court.  That  the  plaintiff  arrived  at  Dover  from  France,  and  brought 
the  goods  with  him  as  his  own  wearing  apparel,  and  not  as  merchandize,  or  for  sale  ; 
and  the  defendant  seized  them  for  non-payment  of  duty. 

Ketelby  for  the  plaintiff  insisted,  that  by  13  and  14  Car.  2,  c.  11,  §  14,  no  goods 
are  liable,  but  as  such  are  imported  as  merchandize,  and  cited  Vaugh.  165. 

Reeve  contra  insisted,  that  the  plaintiff  is  by  this  one  importation  a  merchant 
within  the  12  Car.  2,  c.  4,  and  that  the  only  test  whether  goods  are  imported  as 
merchandize  is,  whether  they  are  such  as  may  be  exposed  to  sale  :  at  this  rate  every 
man  may  import  his  own  wine,  or  silks  for  all  his  family.  He  said  the  Attorney 
General  insisted  to  speak  to  it,  so  the  Court  ordered  an  ulterius  concilium,  though 
they  inclined  strongly  for  the  plaintiff. 

And  this  term  Mr.  Attorney  came  into  Court,  and  said  that  it  being  stated  with 
negative  words,  that  the  goods  were  not  imported  as  merchandize,  it  was  too  hard  for 
him  to  maintain  ;  but  if  it  had  stood  only  upon  the  words  that  he  did  not  bring  them 
in  to  sell,  he  would  have  contested  it.     So  the  plaintiff  had  judgment. 

(1)  Tinkler  v.  Poole,  5  Burr.  2657,  S.  P. 

Maud  vers.  Branthwaite. 

Practice. 

The  defendant  being  in  custody,  the  plaintiff  obtained  judgment.  And  instead  of 
charging  him  in  execution,  whereby  he  would  be  intitled  to  his  discharge  on  the 
Lords'  Act;  the  plaintiff  brought  an  action  of  debt  upon  the  judgment,  and  charged 
him  in  custody.  But  on  application  to  the  Court,  when  he  had  lain  two  terms  after 
the  judgment,  the  Court  discharged  [944]  him  on  common  bail,  saying,  it  was  a  trick 
to  deprive  the  defendant  of  the  benefit  of  a  merciful  law  (1). 

(1)  Vide  Blandford  v.  Fool,  Cowp.  75. 

DoMiNUS  Rex  vers.  Inhabitante.s  de  Eckershall. 

3  &  4  W.  &  M.  c.  12.    7  &  8  W.  3,  c.  29.    Certiorari,  Highways.     1  Sess.  Ca.  p.  179, 

No.  163,  S.  C. 

An  order  was  made  on  7  &  8  W.  3,  c.  29.  for  the  parish  at  large  to  repair  the 
highways,  the  6d.  in  the  pound  levied  on  the  inship  not  being  sufficient.  And  a 
certiorari  being  moved  for,  it  was  objected,  that  3  ife  4  W.  &  M.  c.  12,  had  taken  it 
away  ;  to  which  it  was  answered,  that  this  is  an  order  founded  on  a  subsequent  law. 
Sed  per  Curiam,  they  must  both  be  taken  together  :  the  rate  must  be  made  in  aid  of 
the  inship,  by  virtue  of  the  former  law.     So  a  certiorari  was  denied. 


958  HILARY   TERM,  6    GEO.  2  2  STRANGE,  945. 

Lewis  vers.  Fog. 

At  Nisi  Prius  in  Middlesex,  coram  Raymond  Chief  Justice. 

Apprentice  witness  for  master  in  action  per  quod  servitium  amisit. 

In  an  action  by  the  master  for  the  defendant's  dog's  biting  his  apprentice,  per 
quod  servitium  amisit,  the  Chief  Justice  allowed  the  apprentice  to  be  a  witness  (1). 

(1)  Dunsley  v.  Westhrown,  ante,  414,  contra.     But  that  the  present  decision  is  law, 
vide  Duel  v.  Harding,  siute,  595.     Cock  v.  Wortham,  post,  1054. 


[945]    Hilary  Term,  6  Georgii  2,  Regis.     In  B.  R. 

Robert  Lord  Raymond,  Lord  Chief  Justice.  Sir  Francis  Page,  Knt.,  Sir  Edmund 
Probyn,  Knt.,  William  Lee,  Esq.,  Justices.  Sir  Philip  Yorke,  Knt.,  Attorney 
General.     Charles  Talbot,  Esq.,  Solicitor  General. 

DoMiNus  Rex  vers.  Davis. 

Ha'  cor'  to  remove  a  prisoner  from  Wales  to  an  English  county. 
2  Barn.  B.  R.  222,  S.  C. 

A  habeas  corpus  was  granted  (without  any  affidavit)  to  remove  the  defendant 
from  Brecknock  Gaol  to  Hereford,  to  take  this  trial  there  on  an  indictment;  pursuant 
to  the  opinion  in  Athoe's  case,  ante,  553,  that  the  adjacent  English  county  has  a 
concurrent  jurisdiction  by  the  statute  26  Hen.  8,  c.  4. 

Lambert  vers.  Branthwaite. 

The  solvendum  in  a  bond  is  a  sufficient  description  of  the  obligee. 

Debt  on  bond  :  on  oyer  it  appeared  to  be  teneri  et  firmiter  obligari  in  viginti  libris 
solvendis  eidem  Richardo  Lambert.  And  after  verdict  pro  quer'  on  non  est  factum 
pleaded,  it  was  objected  that  there  was  no  person  to  whom  he  was  said  to  be  bound, 
or  to  whom  eidem  can  refer.  1  Lev.  235.  But  on  authority  of  3  Lev.  21,  the 
judgment  was  affirmed. 

[946]    DoMiNus  Rex  vers.  Moore. 

Court  will  oblige  prosecutor  in  some  cases  to  pay  costs  on  quashing  an  indictment. 

2  Kely.  103,  S.  C. 

An  indictment  for  perjury  was  removed  by  certiorari,  and  the  defendant  paid 
costs  for  not  going  on  to  trial :  the  prosecutor  afterwards  moved  to  quash  it,  which 
the  Court  refused,  unless  he  would  submit  to  pay  costs  (1).     Strange  pro  defendente. 

(1)  Vide  Bex  v.  Webb,  3  Burr.  1469. 

MuSGRAVE  vers.  BOVEY. 

What  not  a  spiritual  defamation.     2  Kely.  101,  103,  S.  C. 

A  prohibition  was  granted  to  a  suit  for  these  words,  spoken  by  one  clergyman 
of  another,  "  You  are  an  old  rogue  and  a  rascal,  and  a  contemptible  fellow,  despised 
and  hated  by  every  body  "  (1).     Cumb.  253. 

(1)  Coxeter  v.  Parsons,  Salk.  692.  Hall  v.  Downes,  Com.  309.  Gibs.  Cod.  1025. 
2  Burn's  Eccl.  Law.  119. 
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Oliver  vers.  Lawrence. 

No  rule  to  answer  on  the  affirmation  of  a  Quaker. 

A  rule  to  answer  the  matter  in  an  affidavit  was  discharged  on  my  motion,  because 
on  the  affirmation  of  a  Quaker,  and  this  is  a  criminal  prosecution.     Ante,  441,  527,  872. 

Jenys  vers.  Fawler  et  Al'. 

At  Guildhall,  coram  Raymond  Chief  Justice. 

The  acceptor  cannot  set  up  a  forgery  of  the  bill. 

In  an  action  by  the  indorsee  of  a  bill  of  exchange  against  the  acceptor,  it  was  held 
not  to  be  necessary,  to  prove  the  hand  of  the  drawer:  and  the  plaintiff  rested  on  the 
proof  of  the  acceptance.  The  defendant  offered  to  prove  it  a  forged  bill,  by  calling 
persons  who  were  acquainted  with  the  hand  of  the  drawer,  and  would  swear  they  did 
not  believe  it  to  be  his  hand.  But  the  Chief  Justice  would  not  admit  this,  from  the 
danger  to  negotiable  notes,  and  because  a  man  might  with  design  write  contrary  to 
his  usual  method.  And  he  strongly  inclined,  that  even  actual  proof  of  forgery  would 
not  excuse  the  defendants  against  their  own  acceptance,  which  had  given  the  bill  a 
credit  to  the  indorsee  (1).     Strange  pro  quer',  who  had  a  verdict. 

(1)  Price  V.  Neale,  3  Burr.  13.54.  In  Smith  v.  Chester,  1  Term  Rep.  654,  ace. 
In  Cooper  v.  Le  Blanc,  post,  1051,  the  inclination  of  Lord  Hardwicke's  opinion  was 
contra ;  and  the  opinion  of  Lord  Raymond  himself  in  IFilkinson  v.  Latwidge,  ante,  648, 
unless  a  distinction  arises  where  the  action  is  brought  by  the  payee  against  the 
acceptor,  (as  that  case  seems  to  have  been) ;  and  where  it  is  brought  by  an  indorsee 
for  a  valuable  consideration  as  is  the  present. 

DoMiNUS  Rex  vers.  Smith. 

Excom'  cap'.     Vide  post,  950. 

An  excommunicato  capiendo  was  quashed  for  incertainty  being  in  causa  defama- 
tionis  sive  convicii,  which  last  is  too  loose  a  word.  Vide  Litt.  Diet.  Strange  pro 
defendente. 

[947]     Launder  vers.  Cripps. 

What  a  miscontinuance. 

Bill  in  C.  B.  against  an  attorney,  where  the  proceedings  are  on  a  day  certain. 
And  after  judgment  by  default,  the  writ  of  inquiry  was  returnable  at  a  general  return, 
and  this  was  objected  on  error.  Strange  contra  insisted  it  was  but  a  miscontinuance, 
and  cured  by  32  Hen.  8,  c.  30,  and  4  &  5  Ann.  c.  16,  and  it  was  so  determined  Rex  v. 
Episcopum  Miden',  ante,  62.    On  the  authority  of  which  case  the  judgment  was  affirmed. 

LocKYER  ET  Al'  vers.  Savage  et  Al'.    In  Scaccario. 

The  child  of  a  freeman  of  London  when  of  age  may  in  consideration  of  a  present 
fortune  bar  herself  of  her  customary  part.     2  Eq.  Abr.  260,  c.  4. 

The  plaintiffs  brought  a  bill  as  assignees  of  a  commission  of  bankruptcy  against 
Norris,  to  have  an  account  of  the  personal  estate  which  the  bankrupt's  wife's  father 
died  possessed  of,  he  being  a  freeman  of  London. 

The  defendants  insisted,  that  by  articles  between  the  bankrupt  and  Freeman  and 
his  daughter,  previous  to  the  marriage,  she  had  in  consideration  of  40001.  advanced 
by  the  father  in  his  lifetime,  released  her  right  to  any  farther  demand  out  of  the 
personal  estate  ;  and  that  the  40001.  was  settled  to  the  use  of  the  bankrupt  for  life, 
but  if  he  failed  in  the  world,  the  trustees  were  not  to  pay  the  produce  to  him,  but 
apply  it  to  the  separate  maintenance  of  the  wife  and  children. 


960  EASTER    TERM,   6    GEO.    2  2  STRANGE,  948. 

Upon  the  hearing  two  points  were  ruled,  1.  That  a  child  of  full  age  might,  for  the 
consideration  of  a  present  advancement,  bar  herself  of  the  customary  share  (1).  And 
that  it  was  stronger  in  the  case  of  a  child  who  had  a  right,  than  in  the  case  of  an 
intended  wife,  which  had  been  allowed.  2  Vern.  665.  2.  That  the  provision  for  her 
maintenance  in  case  the  husband  failed,  was  good  against  creditors  ;  it  not  being  a 
provision  out  of  the  bankrupt's  estate,  but  the  settlement  of  her  own  fortune.  Abr. 
Equ.  Cas.  53,  54.  And  though  it  was  objected,  that  the  profits  were  forfeited  by  the 
Act  which  was  to  vest  the  separate  right  in  the  wife,  viz.  bankruptcy ;  and  when  two 
rights  concur,  fortior  est  dispositio  legis  quara  hominis(2) :  yet  the  Court  compared 
it  to  the  case  of  a  lease,  where  the  lessee  is  restrained  from  assigning  without  consent 
of  the  lessor,  and  the  assignment  has  always  been  held  to  be  void  (3).  The  bill  was 
dismissed  with  costs.     Strange  pro  defendente. 

(1)  But  if  the  father  oblige  his  child  to  release  for  the  sake  of  maintenance  it  is 
void,  as  a  fraud  upon  the  custom.  Heron  v.  Heron,  2  Atk.  160.  Vide  Metcalf  v.  Ives, 
1  Atk.  63,  that  if  the  wife  be  under  age,  and  the  husband  and  she,  in  consideration  of 
a  marriage  portion  covenant  to  release,  the  wife's  orphanage  share,  the  husband's 
covenant  would  be  considered  in  equity  as  an  absolute  release  and  extinguish  the 
wife's  right. 

(2)  See  Tully  v.  Sparkes,  ante,  867,  and  the  cases  cited  n.  1. 

(3)  Eoe  V.  GalUers,  2  Term  Rep.  133,  and  see  the  cases  cited  Cooke's  Bank.  Law 
3  ed.  448. 

[948]    Easter  Term,  6  Georgii  2,  Regis.     In  B.  R. 

N.B.  The  Lord  Raymond  dying  the  last  vacation,  there  was  no  Chief  Justice 
this  term. 

Sir  Francis  Page,  Knt.,  Sir  Edmund  Probyn,  Knt.,  William  Lee,  Esq.,  Justices.     Sir 
Philip  Yorke,  Knt.,  Attorney  General.     Charles  Talbot,  Esq.,  Solicitor  General. 

Memorandum :  All  writs  were  directed  to  Mr.  Justice  Page,  and  teste  in  his 
name. 

Case  of  the  Borough  of  Calne  in  Wilts. 

Mandamus. 

Affidavit  being  made,  that  the  steward  who  keeps  the  publick  books  had  refused 
to  produce  them  at  the  corporate  meeting,  to  enter  the  elections  of  their  members  ; 
a  mandamus  was  granted  to  him,  to  attend  with  the  books  at  the  next  corporate 
assembly  (1). 

(1)  Vide  Rex  v.  Wildman,  ante,  879. 

[949]     Case  of  the  Borough  of  Evesham. 

Mandamus. 

The  custom  is  to  give  24  hours  notice  of  an  election  :  a  mandamus  was  granted  to 
chuse  a  capital  burgess.  And  it  was  moved  on  the  other  side  to  fix  a  day,  or  that  it 
might  be  on  six  days  notice.  But  the  Court  would  give  no  directions,  saying  they 
could  not  alter  the  constitution  of  the  borough. 

Baker  vers.  Westbrooke. 
Plead  double. 

It  was  refused  to  let  the  defendant  plead  non  assumpsit,  and  a  tender  (1). 

(1)  Madellan  v.  Hmvard,  i  Term  Rep.  194.  Kay  v.  Patch,  27  Geo.  3,  B.  R.  cited 
ib.  S.  P.  See  also  Jenkins  v.  Edwards,  5  Term  Rep.  97.  But  Whalcy  v.  Harrison, 
Barnes  360,  seems  contra.  See  all  the  cases  concerning  pleading  double  under  the 
Statute  for  the  Amendment  of  the  Law  collected.     5  Com.  Dig.  Pleader  (E.  2),  388. 
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HoRNE  vers.   Bushkll. 

After  aflSrmance  no  writ  of  error  coram  vobis  ia  a  supersedeas  without  motion. 
2  Barn.  B.  R.  253,  260,  262,  S.  C. 

Error  was  brought  of  a  judgment  in  the  Marshalsea  Court,  and  error  in  law 
assigned,  and  the  judgment  affirmed.  Then  a  writ  of  error  coram  vobia  ;  which  the 
Court  said  could  not  be  allowed  without  leave,  and  therefore  held  it  no  supersedeas. 
Ante,  690. 

Macarty  vers.  Barrow. 
Bankrupt.     2  Barn.  B.  R.  251,  255.     3  Wils.  17.     2  Kely.  239,  pi.  191,  S.  C. 

The  defendant  in  January  1728  drew  bills  on  Spain,  which  in  March  were  returned 
protested  for  non-acceptance  ;  between  the  drawing  and  return  he  became  a  bankrupt: 
and  being  sued  to  execution  as  the  drawer,  he  moved  on  the  Act  5  Geo.  2,  c.  30,  §  7, 
to  be  discharged,  it  being  a  debt  contracted  before  his  bankruptcy. 

Strange  contra  insisted,  that  this  cause  of  action  arose  upon  the  non-acceptance 
and  protest,  which  are  both  necessary  to  be  averred  in  order  to  maintain  the  action, 
and  the  charges  thereof  are  to  be  recovered. 

Sed  per  Curiam,  the  principal  is  the  drawing  the  bills  (1),  and  therefore  he  must 
be  discharged.     Quajre  tamen. 

(1)  The  reason  as  given  more  fully  in  the  other  reports  is,  that  the  debt  is  con- 
tracted by  drawing  the  bills,  and  that  the  non-acceptance,  &c.  raises  no  debt,  but  is 
merely  a  notice  to  the  drawer  that  the  drawee  will  not  pay.  Upon  this  principle  it 
has  been  held,  that  if  a  bill  of  exchange  be  not  accepted,  an  action  will  lie  against  the 
drawer  before  it  is  made  payable.  Bright  v.  Furrier,  Bull.  L.  N.  P.  269.  Milford  v. 
Mayor,  Doug.  54,  3  ed.  S.  P.  and  that  the  indorsee  of  a  promissory  note  may  be 
discharged  under  an  Insolvent  Act  (12  Geo.  3,  c.  23,  §  21),  which  takes  place  before 
it  comes  due.  Harmun  v.  LeaJce,  Cowp.  22.  The  present  case  is  more  fully  reported 
and  the  authority  of  it  recognized  by  Vv'^ilmot  C.J.  3  Wils.  17,  and  said  that  the 
Court  held  that  7  Geo.  1,  c.  31,  extended  to  it.  The  point  therefore  appears  to  be 
settled. 

[950]    Trinity  Term,  6  Georgii  2,  Regis.    In  B.  R. 

No  Chief  Justice.  Sir  Francis  Page,  Knt.,  Sir  Edmund  Probyn,  Knt.,  William  Lee, 
Esq.,  Justices.  Sir  Philip  Yorke,  Knt.,  Attorney  General.  Charles  Talbot,  Esq., 
Solicitor  General. 

Leehill  vers.  Sir  Thomas  Reynell. 

Practice.     1  Lill.  Prac.  Reg.  70,  475.     Comb.  58,  ace.     Vide  2  Keb.  120,  363. 

1  Keb.  175,  428. 

It  was  ruled  that  the  election  in  amending,  to  pay  costs  or  give  an  imparlance, 
was  in  the  defendant,  and  not  in  the  plaintiff:  and  said  to  be  the  practice  of  C.  B. 

DoMiNUS  Rex  vers.  Keat. 

Excommunicato  capiendo.     2  Kely.  132,  S.  C.     Vide  ante,  946. 

The  Court  refused  to  quash  an  English  excommunicato  capiendo  that  was  for 
slander  or  defamation,  saying  that  was  not  uncertain  as  convicium  was. 

Between  the  Parishes  of  Lidney  and  Stroud  in  Gloucester. 

Poor.     Burr.  Sett.  Ca.  1,  and  Sess.  Ca.  ed.  1750,  p.  211,  vol.  1,  No.  175.     Bott  by 
Const,  2  vol.  411,  S.  C.  all  more  full. 

Upon  a  special  order  of  sessions  it  was  stated,  that  a  maid  was  hired  for  a  quarter 
of  a  year,  and  if  she  and  her  master  liked  one  another,  she  was  to  continue  the  whole 

K.  B.  XXII.— 31 
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year,  and  have  31.  for  her  year's  wage.s  :  that  she  staid  the  year  out,  and  had  her  31. 
And  this  on  debate  was  held  to  be  a  settlement  (1). 

(1)  Rex\.  New  Windsor,  Burr.  S.  C.  19.  Rex  v.  Atherton,  ib.  203,  post,  1182. 
Rex  V.  St.  Ebbs,  ib.  289,  S.  P.  and  vide  the  opinion  of  Foster  J.  that  these  cases  have 
carried  the  matter  as  far  as  possible.     Rex  v.  Ham,  ib.  306. 

[951]     Gambier  vers.  Wright. 

Where  a  prisoner  is  removed  from  B.  R.  to  C.  B.  there  is  no  need  in  action  of  escape 
to  shew  a  process  against  him  in  C.  B.  2  Kely.  115.  2  Barn.  B.  R.  257,  S.  C. 
more  full. 

Error  of  a  judgment  in  C.  B.  in  an  action  of  escape  against  the  warden  of  the 
Fleet :  and  the  declaration  set  out,  that  William  Wilkinson  being  indebted  to  the 
plaintiff  in  2001.  for  goods  sold  and  delivered,  he  sued  out  a  latitat  against  him,  by 
virtue  whereof  he  was  arrested,  and  committed  to  the  marshal,  from  whence  he  was 
carried  by  habeas  corpus  before  Mr.  J.  Denton,  a  Judge  of  C.  B.  who  committed  him 
to  the  Fleet  charged  with  the  plaintiff's  latitat,  and  the  plaintiff  sued  him  to  judgment, 
and  then  the  defendant  permitted  him  to  escape.  On  not  guilty  pleaded  there  was  a 
verdict  and  judgment  for  the  plaintiff. 

Serjeant  Hawkins  for  the  plaintiff  in  error  argued,  that  the  prisoner  being  in 
custody  of  B.  R.  could  not  be  taken  from  thence  without  some  process  in  C.  B.  which 
ought  to  be  set  out,  and  without  which  the  Judge  had  no  power  to  commit  him. 
And  if  he  was  there  illegally,  the  warden  was  in  the  right  to  let  him  go.  And  he 
cited  1  Roll.  Rep.  217,  276.  Cro.  El.  223.  31  H.  6,  10.  Lutw.  1468.  Mo.  274. 
2  Leon.  84.     2  Bulst.  62.     Cro.  El.  877.     Cro.  Jac.  394.     Salk.  273,  700. 

Denison  contra.  In  the  case  of  a  Superior  Court  you  will  not  presume  they  act 
without  jurisdiction,  and  the  habeas  corpus  gave  it.  The  plaintiff  is  a  stranger  to  the 
other's  writ,  and  therefore  not  to  be  expected  to  set  it  out :  all  the  precedents  are  in 
this  manner.  Lev.  Ent.  56.  Vide  181,  194.  2  Brown.  Ent.  13,  14.  Rob.  Ent.  307. 
Lill.  Ent.  157,  188.  Besides,  this  is  but  error  in  process,  of  which  the  warden  can 
take  no  advantage.     2  Saund.  100. 

The  Court  strongly  inclined  the  declaration  was  well  enough,  but  ordered  an 
ulterius ;  and  this  term  I  declining  to  argue  it  for  the  warden,  the  judgment  was 
affirmed  of  course. 

DucKETT  vers.  Martin. 

No  bail  in  error  of  an  outlawry  till  reversal.     2  Barn.  B.  R.  286,  298,  S.  C. 

Pending  error  to  reverse  an  outlawry  on  mesne  process,  the  defendant  in  error 
moved  to  quash  the  writ,  because  no  bail  was  given.  Sed  per  Curiam,  that  is  never 
done  till  the  outlawry  is  reversed  ;  and  then  we  take  bail  to  appear  to  an  original  to 
be  brought  within  two  terras.     And  so  it  was  done  in  this  case  (1). 

(1)  As  this  case  is  cited  in  1  Wils.  4,  it  is  said  that  special  bail  was  put  in  upon 
error  to  reverse  the  outlawry,  and  in  the  report  in  Barnard.  298,  it  said  that  the 
Court  refused  to  reverse  the  outlawry  till  bail  had  justified.  Vide  Serecold  v.  Hampsan, 
post,  1178. 

[952]     DoMiNUS  Rex  vers.  Biddle  et  Taylor. 

Where  the  defendant  confesses  an  usurpation  for  part  of  the  time  only,  there  can  be 
no  judgment  of  ouster.  2  Kely.  272.  2  Barn.  B.  R.  238,  280,  316,  320,  S.  C. 
and  the  note. 

Information  in  the  nature  of  a  quo  warranto  for  exercising  the  office  of  capital 
burgess  of  Evesham,  and  charging  an  usurpation  from  20  August  to  the  first  day  of 
Hilary  term  last.  The  defendant  confesses  an  usuipation  from  20  August  to  29 
September,  and  from  thence  insists  on  an  election.     The  prosecutor  replies  as  to  the 
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election.  And  on  the  trial  a  special  verdict  is  found  ;  and  as  to  the  time  confessed, 
he  enters  up  judgment  of  ouster,  according  to  the  opinion  given  in  The  Mayor  of 
Pcnryn's  case,  ante,  582,  and  the  words  of  9  Ann.  c.  20,  §  5,  which  warrant  such  a 
judgment,  where  the  defendant  is  adjudged  guilty  of  an  usurpation. 

The  defendant  moved  that  all  the  judgment  but  that  of  a  capiatur  pro  fine  might 
be  expunged  ;  which  the  Court  ordered  to  be  done,  as  the  proper  punishment  for  his 
acting  before  duly  elected.  But  said  it  would  be  hard  that  a  subsequent  good  election 
should  be  done  away,  as  it  would  be  by  this  judgment.  They  distinguished  it  from 
Pender's  case  above,  where  he  was  guilty  of  an  usurpation  during  all  the  time  charged 
in  the  information. 

HoRNE  vers.  BoosEY. 

At  Guildhall  coram  Page  J. 

Where  a  condemnation  in  the  Exchequer  is  conclusive  and  where  not. 

One  not  the  proper  officer  seized  brandy  going  with  a  permit,  and  carried  it  to  the 
King's  warehouse,  and  on  information  in  the  Exchequer  it  was  condemned. 

In  trover  Page  J.  held,  that  if  a  proper  officer  had  seized,  he  would  not  examine 
the  property  in  this  action,  for  the  owner  ought  to  claim  in  the  Exchequer.  But  he 
considered  this  as  a  seizure  by  a  stranger,  the  defendant  being  a  tidesman,  who  could 
not  enter  a  house  without  a  writ  of  assistance  and  a  peace  officer,  the  words  of  his 
warrant  being  so  restrained  ;  and  because  this  was  not  rightly  in  the  King's  ware- 
house, he  directed  the  jury  pro  quer'.  The  jury  found  pro  quer'  for  brandy  and 
casks  ( 1 ). 

(1)  Vide  Tinkler  v.  Poole,  3  Wils.  146.  5  Burr.  2657,  S.  C.  and  ScmU  v.  Shearman, 
2  Black.  977. 

[953]    Michaelmas  Term,  7  Georgii  2,  Regis.    In  B.  R. 

This  term  Sir  Philip  Yorke  was  made  Chief  Justice,  and  created  a  peer,  by  the 
title  of  Baron  Hardwicke  of  Hardwicke  in  the  county  of  Gloucester. 

Sir  Francis  Page,  Knt.,  Sir  Edmund  Probyn,  Knt.,  William  Lee,  Esq.,  Justices. 
Charles  Talbot,  Esq.,  Solicitor  General. 

DoMiNUS  Rex  vers.  Jocamb. 

Qui  tarn  not  quashable.     1  Sess.  Ca.  p.  228,  No.  185,  p.  241,  No.  191. 
2  Barn.  B.  R.  311,  323,  339,  S.  C. 

The  Court  held  that  a  qui  tam  information  is  not  to  be  quashed  on  motion  (1). 

(1)  Reg.  V.  Potter,  And.  217.  Bex  v.  Holmes,  ib.  216.  Garland  v.  Barton,  post, 
1103. 

Barfoot  vers.  Reynolds  et  Al'. 

How  the  servant  is  to  justify  an  assault  in  defence  of  his  master.  2  Kely.  134. 
2  Barnard.  327,  S.  C.  U  H.  6,  16.  14  H.  6,  24.  2  Roll.  Abr.  546.  Bro. 
Tresp.  283. 

Trespass,  assault  and  battery  against  Reynolds  and  Westwood.  Reynolds  pleaded 
son  assault :  and  Westwood  pleaded,  that  he  was  servant  to  Reynolds  the  other 
defendant,  and  that  the  plaintiff  having  assaulted  his  master  in  his  presence,  he  in 
defence  of  his  master  struck  the  plaintiff.  And  on  demurrer  the  plea  was  held  ill, 
for  the  assault  on  the  master  might  be  over,  and  the  servant  cannot  strike  by  way 
of  revenge,  but  in  order  to  prevent  an  injury  ;  and  the  right  way  of  pleading  is,  that 
the  [954]  plaintiff  would  have  beat  the  master,  if  the  servant  had  not  interposed, 
prout  ei  bene  licuit.     The  plaintiff  had  judgment. 
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CowNE  vers.  Barry. 

What  comes  under  a  scilicet  rejected.     2  Kely.  135,  S.  C. 

Debt  upon  a  bond  ;  the  defendant  pleaded  payment  before  the  day.  And  it 
being  found  for  the  plaintiflT,  the  Court  inclined  to  award  a  repleader,  according  to 
the  case  of  Merril  v.  Jocelyn,  Trin.  13  Ann.  But  it  being  observed  at  another  day, 
that  the  time  of  payment  was  only  alleged  under  a  scilicet,  the  Court  held  it  a  good 
plea  on  the  Act  for  Amendment  of  the  Law,  as  a  payment  before  exhibiting  the  bill ; 
and  then  the  issue  joined  was  material.     And  the  plaintiff  had  judgment. 

Bates  vers.  Pettipher. 

How  the  forty  miles  distance  from  London  is  to  be  computed  as  to  notice  of  trial. 

2  Barn.  B.  E.  331,  S.  C. 

The  defendant  lived  at  Aylesbury,  and  not  having  fourteen  days  notice  of  trial, 
moved  to  set  aside  the  verdict,  upon  an  affidavit  that  it  measured  forty-two  miles 
from  London,  and  paid  for  so  many  post. 

On  the  part  of  the  plaintiff  it  was  sworn,  that  it  was  computed  to  be  but  thirty- 
three  miles.  Et  per  Curiam,  we  must  go  by  the  usual  computation  ;  our  rule  was 
ancienter  than  these  post  miles,  and  consequently  respected  the  computation,  before 
the  erection  of  post  miles.     It  was  therefore  held  that  the  notice  was  good  (1). 

(1)  Osgood  v.  Lyort,  post,  1216,  S.  P. 

Bishop  vers.  Stacy. 

Amendment  after  special  demurrer.     2  Barn.  B.  R.  298.     2  Kely.  121, 
S.  C.  but  not  S.  P. 

After  a  special  demurrer,  and  joinder,  and  argument,  the  plaintiff  had  leave  to 
amend  by  the  bill  upon  the  file.     And  this  was  granted  upon  debate  (1). 

(1)  Vide  Rvbinsmi  v.  Raley,  1  Burr.  321,  and  Rex  v.  Betts,  ante,  686,  amendment 
of  a  plea  after  demurrer  upon  the  Crown  side. 

Warriner  vers.  Giles. 

Leave  given  to  inspect  books  in  which  boundaries  are  entered. 

After  the  fire  of  London,  power  was  given  to  the  city  to  set  out  the  publick 
markets,  which  was  done  in  a  very  accurate  manner,  and  entered  in  their  books. 
An  ejectment  was  brought  by  the  lessee  of  one  of  the  markets,  wherein  the  boundaries 
were  in  question.  And  it  was  moved  on  behalf  of  [955]  the  plaintiff,  to  have  liberty  to 
inspect  the  books,  and  take  copies  ;  which  was  granted.  And  the  Court  compared  it 
to  the  case  of  court  rolls,  which  are  not  considered  as  the  evidence  of  the  lord,  but 
in  the  nature  of  publick  books,  for  the  benefit  of  the  tenant  as  well  as  the  lord  (1). 

(1)  Vide  Rex  v.  The  Fraternity  of  Hostmen  in  Newcastle,  post,  1223,  and  the  cases 
cited  in  the  note. 

DoMiNUS  Eex  vers.  Dempson. 

Father  not  bound  to  maintain  the  son's  wife.     1  Sess.  Ca.  p.  230,  No.  187. 
2  Barn.  B.  R.  329,  3G4.     1  Bott  by  Const,  324,  pi.  410. 

Order  upon  the  father  to  maintain  the  son's  wife,  after  a  divorce  a  mensa  et  thoro 
for  adultery,  was  quashed  on  the  authority  of  The  King  and  Munden,  Trin.  (Geo.  1> 
ante,  190)  she  not  being  a  natural  relation  of  the  father. 
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Smith  vers.  Smith.     At  Nisi  Prius. 

A  parol  gift  without  some  act  of  delivery  will  not  alter  the  property. 

The  plaintiff's  intestate  lodged  at  the  defendant's  house,  and  had  furniture  and 
plate  there,  and  was  proved  to  have  said,  that  whatever  he  brought  into  those  lodgings 
he  never  intended  to  take  away,  but  gave  directly  to  the  defendant's  wife.  And  now 
in  trover  for  the  goods  which  were  there  at  the  intestate's  death,  it  was  ruled,  that  a 
parol  gift,  without  some  act  of  delivery,  would  not  alter  the  property,  and  that  such 
an  act  was  nefcessary  to  establish  a  donatio  causa  mortis.  Upon  this  opinion  it  came 
to  the  question,  whether  there  was  any  delivery.  And  to  prove  one,  the  defendant 
shewed,  that  the  intestate,  when  he  went  out  of  town,  used  to  leave  the  key  of  his 
rooms  with  the  defendant;  and  that  was  insisted  to  be  such  a  mixed  possession,  that 
the  law  will  adjudge  the  possession  to  be  in  him  who  has  the  right.  And  the  Chief 
Justice  ruled  it  so,  and  the  jury  found  for  the  defendant. 

Thoma.s  et  Al'.  vers.  Bishop. 

Action  lies  against  a  servant  upon  a  bill  drawn  on  him  and  accepted  generally,  though 
the  order  is  to  place  it  to  the  account  of  the  master.  2  Barn.  B.  R.  320,  335. 
2  Kely.  136.     Ann.  1,  S.  C. 

The  plaintiffs  were  indorsees  of  a  bill  of  exchange  drawn  from  Scotland  upon  the 
defendant,  in  these  words,  "At  thirty  days  sight  pay  to  J.  S.  or  order  2001.  value 
received  of  him,  and  place  the  same  to  account  of  the  York  Buildings  Company,  as 
per  advice  from  Charles  Mildmay.  To  Mr.  Humphry  Bishop,  cashier  of  the  York 
Buildings  Company,  at  their  house  in  Winchester-Street,  London.  Accepted  13  June 
1732,  per  H.  Bi-shop." 

This  bill  not  being  paid,  an  action  was  brought  against  the  [956]  defendant  upon 
his  acceptance.  And  the  defendant  proved,  that  the  letter  of  advice  was  addressed 
to  the  company ;  and  that  the  bill  being  brought  to  their  house,  he  was  ordered 
to  accept  it,  which  he  did  in  the  same  maimer  as  he  had  accepted  other  bills.  But 
Mr.  J.  Page,  who  tried  the  cause,  directed  the  jury  to  find  for  the  plaintiff,  which 
they  did  accordingly. 

And  now  upon  motion  for  a  new  trial,  the  Court  held,  that  the  direction  was 
right.  For  the  bill  on  the  face  of  it  imports  to  be  drawn  upon  the  defendant,  and  it 
is  accepted  by  him  generally,  and  not  as  servant  to  the  company,  to  whose  account 
he  had  no  right  to  charge  it  till  actual  payment  by  himself.  And  this  being  an  action 
by  an  indorsee,  it  would  be  of  dangerous  consequence  to  trade,  to  admit  of  evidence 
arising  from  extrinsic  circumstances,  as  the  letter  of  advice.  And  they  said,  this 
differed  widely  from  the  case  of  a  bill  addressed  to  the  master,  and  under-wrote  by 
the  servant ;  where  undoubtedly  the  servant  would  not  be  liable,  but  his  acceptance 
would  be  considered  as  the  act  of  his  master.  A  bill  of  exchange  is  a  contract  by  the 
custom  of  merchants,  and  the  whole  of  that  contract  must  appear  in  writing.  Now 
here  is  nothing  in  writing  to  bind  the  company,  nor  can  any  action  be  maintained 
against  them  upon  the  bill :  for  the  addition  of  cashier  to  the  defendant's  name  is 
only  to  denote  the  person  with  more  certainty,  and  the  York  Buildings  house  is  only 
to  inform  the  order,  where  the  drawee  is  to  be  found ;  and  the  direction  whose 
account  to  place  it  to,  is  for  the  use  of  the  drawee  only.  And  they  compared  it  to 
the  case  in  Carth.  5.  2  Vent.  307,  where  a  bill  was  drawn  payable  to  Price,  for  the 
use  of  Calvert,  and  held  that  the  legal  property  was  in  Price,  which  is  stronger  than 
the  present  case.  They  said  it  might  be  otherwise  if  the  action  had  been  hy  J.  S. 
who  was  privy  to  the  transaction,  and  it  had  appeared  he  tendered  the  bill  as  a 
bill  on  the  company.  But  this  plaintiff  being  a  stranger,  they  could  not  consider 
those  circumstances.     The  plaintiff  had  their  judgment.     Strange  pro  def '. 
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DoMiNus  Rex  vers.  Bettesworth. 

[Referred  to,  In  the  Goods  of  Ewing,  1881,  6  P.  D.  25.] 

The  Spiritual  Court  may  award  a  commission  of  appraisement  before  granting  adminis- 
tration with  the  will  annexed.  2  Kely.  139.  2  Barnard.  334.  3  Bac.  Abr. 
53.5,  S.  C. 

John  Kynaston,  Esq;  made  his  will,  and  two  persons  executors,  and  left  the 
residue  of  his  personal  estate  to  his  youngest  son  Edward.  The  executors  renounced, 
and  the  residuary  legatee  moved  for  a  mandamus,  to  be  admitted  to  prove  the  will, 
and  have  administration  with  the  will  annexed.  And  a  rule  was  made  to  shew  cause. 
At  the  day  it  was  insisted  on,  that  this  case  diflfered  [957]  from  Lord  Londmvlerry' s, 
Hil.  3  Geo.  ante,  857,  where  the  commission  of  appraisement  was  set  up  against  the 
immediate  grant  of  a  probate,  which  the  statute  21  H.  8,  c.  5,  requires  shall  be  with- 
out any  frustratory  delay.  And  the  Ordinary  has  no  election  there ;  whereas  in  the 
present  case  he  is  not  bound  to  grant  the  administration  to  the  residuary  legatee, 
none  of  the  statutes  mentioning  him  ;  on  the  contrary  the  21  H.  8,  c.  5,  which  takes 
notice  of  the  renunciation  of  executors,  leaves  the  matter  to  the  election  of  the 
Ordinary.  And  of  this  opinion  was  the  Court,  who  said,  if  the  commission  of 
appraisement  was  a  gravamen,  it  would  be  proper  matter  of  appeal ;  but  they  could 
not  break  into  the  practice  of  the  Court  below.  And  Lord  Hardwicke  mentioned 
a  case  in  Chancery  before  Lord  Macclesfield,  between  JFlieeler  mul  the  Archbishop  oj 
Canterfmnj,  where  it  was  held,  that  these  sort  of  administrations  are  not  within  the 
Statute  of  Distributions,  which  brings  it  to  Smith's  case,  Hil.  4  Geo.  2  (ante,  892), 
where  a  mandamus  to  grant  administration  durante  minori  fetate  of  an  executor,  to 
the  father  of  the  executor,  was  refused ;  because  there  was  no  law  obliging  the 
Spiritual  Court  so  to  do.  The  rule  for  a  mandamus  was  discharged.  Strange  pro 
Kynaston. 

RuDiNG  vers.  Newell. 

Customs  in  other  manors  or  archdeaconries  not  to  be  given  in  evidence. 

In  an  action  for  a  false  return  to  a  mandamus,  the  question  was,  whether  the 
office  of  register  to  the  archdeacon  had  been  usually  granted  for  three  lives.  And  in 
order  to  prove  the  usage,  it  was  offered  to  be  given  in  evidence,  that  other  archdeacons 
in  the  same  diocese  had  made  grants  for  three  lives,  as  the  plaintift''s  grant  was.  But 
the  Chief  Justice  refused  to  admit  this  evidence  ;  and  compared  it  to  the  case  of 
customary  manors,  where  the  customs  of  other  manors  are  never  allowed,  except  in 
the  north  of  England,  where  they  are  considered  as  border  laws,  and  an  evidence  of 
the  law  of  the  country  (1). 

(1)  See  Furneaux  v.  Hutchins,  Cowp.  807. 

Darby  vers.  Wilkins. 

Money  due  by  first  instalment  may  be  brought  in,  but  not  to  stay  the  plaintifif 
from  signing  his  judgment. 

A  bond  was  conditioned  to  pay  1001.  by  several  instalments  ;  and  the  first  pay- 
ment not  being  made,  the  bond  was  put  in  suit.  The  defendant  before  judgment 
moved  to  bring  in  the  first  payment  with  interest  and  costs ;  which  the  plaintiff  was 
willing  to  accept,  but  insisted,  that  as  the  bond  was  forfeited,  he  had  a  right  to  sign 
his  judgment ;  and  submitted  to  be  bound  by  rule,  not  to  take  execution  for  more 
than  was  at  present  due,  till  another  payment  should  accrue.  The  defendant  on  the 
other  [958]  hand  insisted,  that  by  4  Ann.  c.  16,  he  was  at  liberty  to  bring  in  the 
money  at  any  time  pending  the  action.  Sed  per  Curiam,  that  plainly  relates  to  the 
case  of  bringing  in  all  the  money  reserved  by  the  condition,  because  it  says  the  bond 
shall  be  absolutely  discharged.  However  within  the  equity  of  that  statute  it  has 
been  allowed  to  bring  in  the  money  due  on  the  instalments.  But  then  it  is  reasonable, 
we  should  take  care  not  to  prejudice  the  plaintiff,  who  will  have  a  legal  advantage  by 
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signing   judgment.     Therefore  let  hira  sign  his  judgment  (1),  but  not  to  take    out 
execution,  until  the  payments  become  due. 

N.B.  Mich.  11  Geo.  2,  Lucas  v.  Lowlon,  held,  paying  all  the  past  instalments  with 
interests  and  costs,  sufficient ;  and  money  not  yet  due,  ordered  out  of  Court,  to  the 
party  who  brought  it  in. 

(1)   Moss,  Administrator,  v.  Hardy,  Barnes  288,  videtur  contra. 

Gore  vers.  Gore. 

What  a  good  executory  devise.     2  Will.  Rep.  28.     10  Mod.  501.    9  Mod.  4. 
2  Kel.  254.     2  Barn.  K.  B.  209,  229,  355.     2  Eq.  Ca.  Ab.  339,  pi.  12. 

A  case  was  sent  from  Chancery  to  the  King's  Bench,  wherein  it  was  stated,  that 
William  Gore  being  seised  in  fee,  devised  to  trustees  and  their  heirs,  to  the  use  of  the 
trustees  for  500  years,  to  raise  younger  children's  fortunes  and  pay  debts  (1),  and  after 
the  determination  of  that  estate,  then  to  the  first  and  every  other  son  of  Thomas  Gore, 
the  devisor's  eldest  son,  in  tail  male,  remainder  to  Edward  Gore  his  second  sou  (and  in 
being)  in  tail  male,  with  remainders  over.  That  at  the  death  of  the  devisor,  Thomas 
Gore  had  no  son,  but  since  his  decease  the  defendant  was  born.  And  upon  this  the 
question  was,  whether  the  first  son  of  Thomas  Gore  could  take  this  estate  by  way  of 
executory  devise;  for  it  was  agreed,  it  could  not  enure  to  him  by  way  of  contingent 
remainder,  there  being  no  estate  of  freehold  to  support  it. 

This  case  was  argued  in  Chief  Justice  Pratt's  time  at  his  chamber  before  him  and 
the  three  Judges.  And  they  certified  their  opinions  to  Lord  Macclesfield,  that  it  was 
not  a  good  executory  devise,  because  it  might  subsist  forty  weeks  after  the  death  of 
Thomas  Gore,  and  they  were  not  for  going  a  day  farther  than  a  life  in  being  (2). 

The  Chancellor  not  being  satisfied  with  this  opinion,  refused  to  decree  accordingly. 
And  he  being  succeeded  by  Lord  King,  the  case  was  sent  back  to  B.  R.(3).  And 
now  they  were  unanimously  of  opinion,  that  it  was  a  good  executory  devise,  and  that 
a  convenient  time  after  the  life  was  to  be  allowed,  according  to  the  case  of  Lloyd  v. 
Cary,  in  Show.  Pari.  Cases  (4).  And  this  necessarily  being  to  arise  within  nine  months 
after  the  death  of  Thomas,  there  was  no  danger  of  a  perpetuity.  And  this  being 
certified,  the  cause  was  set  down  before  Lord  Talbot  after  Trinity  terra,  1734  (a),  who 
declared  his  agreeing  in  opinion  with  the  last  certificate,  and  made  his  decree 
accordingly  (5). 

(1)  There  was  also  a  trust  to  pay  an  annuity  of  501.  to  T.  G.  for  life. 

(2)  The  ground  upon  which  this  opinion  of  its  not  being  a  good  executory  devise 
was  founded,  is  stated  in  P.  Wms.  63,  to  be,  "  that  it  was  not  to  take  place  till  after 
the  determination  of  500  years."  Vide  also  2  Kely.  256,  257.  Fearne  on  Cout.  Rem. 
3  ed.  315,  316. 

(3)  Vide  Utterson  v.  Vernon,  3  Term  Rep.  539.  4  Term  Rep.  570,  where  this  was 
done  likewise. 

(4)  Lord  Raymond  was  also  of  this  opinion.     2  P.  Wms.  62.     2  Kel.  257. 
{a)  8  Vin.  Abr.  tit.  Devise  (U.  6.),  370  n. 

(5)  An  executory  devise  limited  to  take  efTect  within  21  years  after  a  life  or  lives 
in  being,  is  good.  2  Black.  Com.  174.  Vide  Fearne's  Essay  on  Contingent  Remainders, 
3  ed.  318,  406.  Doe  v.  Fonnereau,  and  the  notes,  Doug.  487.  1  P.  Wms.  98,  Coxe's 
edition,  for  the  several  cases  and  distinctions  upon  this  subject. 

[959]    Hilary  Term,  7  Georgii  2,  Regis.    In  B.  R. 

Philip  Lord  Hardwicke,  Lord  Chief  Justice.  Sir  Francis  Page,  Knt.,  Sir  Edmund 
Probyn,  Knt.,  William  Lee,  Esq.,  Justices.  ■  John  Willes,  Esq.,  Attorney  General. 
Dudley  Ryder,  Esq.,  Solicitor  General. 

Desbordes  vers.  Horsey. 
Upon  what  bonds  bail  is  required  on  error.     2  Barn.  B.  R.  389.     2  Kely.  181,  S.  C. 
The  condition  of  a  bond  was  for  the  payment  of  5001.  at  such  a  day,  being  the 
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same  sum  mentioned  in  certain  indentures  of  such  a  date.  And  error  being  brought, 
the  plaintiff  in  error  would  have  been  excused  from  giving  bail,  because  the  words  of 
3  Jac.  1,  c.  8,  are,  bonds  for  payment  of  money  only,  whereas  this  was  rather  a  bond 
for  performance  of  covenants.  But  the  Court  held,  that  bail  ought  to  be  given  ;  for 
the  material  part  of  the  condition  was  the  payment  of  5001.  and  the  other  words  were 
only  added  to  shew  they  were  not  distinct  debts,  but  only  different  securities  for  the 
same.     Ante,  476.     Tlirale  v.  Faughan,  post,  1190. 

[960]    Jeiteries  vers.  Dyson.     At  Guildhall. 

Where  judgment  is  against  the  casual  ejector,  the  title  may  be  gone  into  in 
action  for  mesne  profits. 

In  trespass  for  mesne  profits,  the  plaintiff  offered  a  recovery  in  ejectment  against 
the  casual  ejector,  upon  which  no  writ  of  possession  had  issued.  And  when  the 
defendant  would  have  gone  into  the  title,  insisted  he  was  estopped  by  the  judgment. 
But  the  Chief  Justice  held,  that  though  it  would  have  been  an  estoppel,  if  the  present 
defendant  had  been  made  a  defendant  in  the  ejectment,  and  the  verdict  against  him  ; 
yet  this  judgment,  to  which  he  was  no  party  or  privy,  could  be  none  ;  and  therefore 
admitted  the  defendant  to  controvert  the  title  (1). 

(1)  Sed  vide  Decosta  v.  Atkins,  Hil.  4  Geo.  2,  coram  Eyre  C.J.  that  the  tenant  in 
possession  cannot  controvert  the  plaintiff's  title,  unless  the  latter  goes  for  the  profits 
for  a  time  longer  than  what  is  contained  in  the  demise.  Bull.  L.  N.  P.  87.  See  also 
AsUn  v.  Parkin,  2  Burr.  66.5.     Barnes  472.     Bull.  L.  N.  P.  87,  S.  C. 

Law  vers.  Law. 

Cannot  withdraw  special  plea,  but  in  order  to  plead  the  general  issue. 
2  Barn.  B.  R.  390,  401.     2  Kely.  181,  pi.  148,  S.  C. 

Debt  upon  a  bond  conditioned  for  payment  of  money  at  a  future  day.  The 
defendant  pleaded  payment  at  the  day  :  and  before  the  plaintiff  replied,  moved  to 
withdraw  this  plea,  and  plead  the  statute  of  -5  E.  6,  c.  16,  against  the  sale  of  offices. 
Sed  per  Curiam,  that  is  never  done,  but  in  order  to  plead  the  general  issue  ;  not  to 
substitute  one  special  plea  in  the  room  of  another.  So  the  motion  was  denied  (1). 
Vide  Trin.  5  Geo.  2  (ante,  906,  Mearcl  v.  Philips),  where  the  general  issue  was  waived, 
and  leave  given  to  plead  double. 

(1)  Hare  v.  Lloyd,  1  Term  Kep.  693.  Prout  v.  Deivar,  ib.  n.  Cochran  v.  Robertson, 
id.  ib. 

Clews  vers.  Bathurst.    At  Nisi  Prius  in  Midd. 

Sentence  in  a  cause  of  marriage  conclusive  evidence.     Ann.  11,  18,  145,  S.  C 

Action  for  maliciously  procuring  the  plaintiff's  wife  to  exhibit  articles  of  the  peace 
against  him,  and  for  living  with  her  in  adultery.  The  plaintiff  proved  a  marriage, 
by  the  parson  and  a  woman,  and  also  the  consummation.  To  encounter  which,  the 
defendant  produced  a  sentence  of  the  Consistory  Court  of  London  in  a  cause  of  jactita- 
tion of  marriage  brought  by  the  woman  against  the  plaintiff,  wherein  she  was  declared 
free  from  all  contract,  and  perpetual  silence  imposed  upon  the  plaintiff.  Which 
sentence  was  pronounced  since  issue  joined  in  this  cause.  And  the  Chief  Justice 
ruled  this  to  be  conclusive  evidence,  till  i-eversed  by  appeal.  And  the  plaintiff  was 
called.     And  a  few  days  afterwards  at  Guildhall,  in  another  cause,  between 

[961]    Dacosta  and  Villa  Real. 

Which  was  an  action  upon  a  contract  of  marriage  per  verba  de  futuro,  brought  by 
the  gentleman  against  the  lady,  who  pleaded  non  assumpsit.  When  the  plaintiff  had 
opened  his  case,  the  defendant  offered  in  evidence  a  sentence  of  the  Spiritual  Court 
in  a  cause  of  contract,  where  the  Judge  had  pronounced  against  the  suit  for  a  solemuiza- 
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tion  in  the  face  of  the  church,  and  declared  Mrs.  Villa  Real  free  from  all  contract. 
And  the  Chief  Justice  held  this  to  be  proper  and  conclusive  evidence  on  non  assumpsit ; 
that  it  was  a  cause  within  their  jurisdiction,  though  the  contract  was  per  verba  de 
futuro,  and  though  the  suit  there  is  diverso  intuitu,  being  for  a  specifick  performance, 
as  far  as  admonition  will  go,  and  this  for  damages.  Yet  contract  or  no  contract  is 
the  point  in  issue  in  both.     And  the  plaintiff  was  nonsuit. 

The  cases  cited  were,  Salk.  437,  290.  6  Mod.  155.  Carth.  225.  7  Ed.  2,  223. 
2  Lev.  15.  4  Co.  Bimton's  case;  and  Burroughs  v.  Jeinino  in  Cane'  (ante,  733),  and 
Hatfield  v.  Hatfield  in  the  House  of  Lords  in  1725,  where  on  an  appeal  from  L'eland 
the  case  was,  that  a  woman  brought  a  bill  against  her  supposed  husband's  son  by  a 
former  wife  :  he  insisted  she  never  was  married  to  his  father,  but  to  one  Porter,  whose 
marriage  with  her  was  proved,  and  a  release  from  him.  She  upon  this  sued  Porter 
in  the  Spiritual  Court  in  a  jactitation  cause,  and  obtained  sentence  against  him,  and 
then  made  that  her  case  in  Chancery,  where  it  was  held  to  be  conclusive  evidence. 
And  the  opinion  was  affirmed  here  upon  appeal  (1). 

(1)  In  addition  to  these  cases  vide  Rex  v.  Vincent,  ante,  481.  Dutchess  of  Kingston's 
case,  Amb.  756;  11  St.  Tri.  198,  and  the  cases  there  cited  Brownsword  v.  Edwards, 
2  Vez.  243.  But  to  be  conclusive,  the  matter  of  it  must  be  determined  ex  directo, 
Robin's  case,  in  C.  B.  1760.  Bull.  L.  N.  P.  244  et  seq.,  Robins  v.  Crutchley,  2  Wils.  122, 
127.     Cross  V.  Saltern,  3  Term  Rep.  639.     Hilliard's  case,  Cas.  temp.  Hard.  312. 

Morse  vers.  Roach  et  Al'.    In  Canc. 

Spiritual  Court  obliged  to  deliver  out  will  of  land  on  security. 

Before  the  year  1718  the  method  was  to  deliver  out  a  will  of  land  to  be  proved 
at  trials,  or  on  commissions,  upon  security.  Since  that,  the  registers  have  refused  to 
deliver  out  the  will,  but  insist  upon  being  paid  for  attending  with  it ;  and  where  it 
was  wanted  at  a  distance,  their  demands  run  very  high.  In  this  cause  an  order  was 
made  (upon  producing  three  precedents)  that  it  should  be  delivered  out  on  security  ; 
it  being  a  bill  brought  by  creditors  and  legatees,  who  were  not  likely  to  suppress  it(l). 

(1)  Frederick  v.  Aynscomhe,  1  Atk.  627,  S.  P. 

[962]    FoRSTER  vers.  Graham. 
Construction  upon  a  power  to  make  leases.     2  Barn.  B.  R.  341,  428,  S.  C. 

Error  of  a  judgment  in  B.  R.  in  Ireland  in  an  ejectment  there  brought  on  the 
demise  of  Arthur  Earl  of  Anglesey  for  lands  in  the  county  of  Meath,  and  upon  not 
guilty  pleaded  a  trial  at  Bar  is  had,  and  the  jury  find  this  special  verdict. 

That  13  May  1701,  James  late  Earl  of  Anglesey  was  seised  in  fee  of  the  premisses 
in  question,  and  being  so  seised,  he  on  14  May  1701,  made  his  will  in  writing,  whereby 
he  devised  all  his  lands  in  Ireland  to  John  Lord  Haversham,  Arthur  Annesley  his 
brother,  and  Mr.  J.  Coote,  and  their  heirs,  in  trust  for  payment  of  his  debts,  and  after 
payment  thereof,  then  in  trust  for  Arthur  Annesley  for  life,  and  after  his  decease  in 
trust  for  and  to  the  use  of  his  first  and  every  other  son  in  tail  male,  and  for  want  of 
such  issue  then  in  trust  for  Richard  Lord  Altham  his  uncle  for  life,  remainder  to  his 
first  and  every  other  son  in  tail  male ;  and  for  want  of  such  issue  then  in  trust  for  and 
to  the  use  of  Charles  Annesley  his  uncle  for  life,  remainder  to  his  first  and  other  sons 
in  tail  male  ;  remainder  to  his  own  right  heirs.  Then  he  appoints  the  trustees,  towards 
raising  money  to  pay  debts,  to  let  the  premisses  for  thirty-one  years  in  possession  and 
reversion,  reserving  the  best  yearly  rent ;  and  that  after  payment  of  his  debts,  who- 
ever should  become  seised  of  the  premisses  by  virtue  of  his  will,  might  make  a  thirty- 
one  years  lease,  reserving  the  best  yearly  rent.  Then  they  find,  that  Richard  Lord 
Altham  died  in  the  life-time  of  the  devisor,  who  23  November  1701,  made  a  codicil, 
wherein  he  recites  his  will,  and  a  design  to  alter  some  part  thereof,  and  that  the  codicil 
shall  be  taken  as  part  of  his  will ;  and  declares  he  does  not  intend  to  alter  his  will, 
except  in  the  particulars  expressed,  but  the  same  should  remain  in  all  other  respects. 
Then  he  devises  his  lands  in  England  and  Wales  to  the  former  trustees,  for  payment  of 
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debts,  and  afterwards  to  the  use  of  Arthur  Annesley  for  life,  remainder  to  his  first  and 
other  sons  in  tail  male,  the  remainder  to  go  to  such  persons,  and  with  such  powers, 
as  by  my  will  are  devised.  And  as  to  his  lands  in  the  county  of  Meath,  he  devises 
them  to  Arthur  Lord  Altham  for  life,  and  after  his  decease  to  his  first  and  other  sons 
in  tail  male,  remainder  to  the  daughters  of  Lord  Altham,  and  for  want  of  any  issue, 
to  his  brother  Annesley  for  life,  remainder  to  his  first  and  other  sons  in  tail  male,  and 
for  want  of  such  issue,  the  remainder  to  go  to  the  same  persons,  and  with  and  under 
the  same  powers,  as  my  said  other  estate  devised  to  him  as  aforesaid  is  appointed  to 
go.  He  further  appoints,  that  Lord  Altham  should  enjoy  free  from  his  countess's 
jointure  ;  and  if  affected  thereby,  he  ap-[963]-points  other  estates  to  be  a  satisfaction. 
And  then  having  republished  his  will,  he  died  18  January  1701.  That  upon  his 
death  Arthur  Lord  Altham,  the  son  of  Richard  in  the  will  named,  entered  and  was 
seised,  prout  lex  postulat,  and  being  so  seised,  27  August  1708,  by  indenture  demised 
the  premisses  to  Andrew  Caldwell  for  thirty-one  years  at  601.  per  annum,  which  was 
the  best  yearly  rent  that  could  be  got;  that  Caldwell  entered  and  was  possessed,  and 
1  December  1727,  Arthur  Lord  Altham  died  without  issue,  and  that  the  lessor  of  the 
plaintiff  is  the  person  called  Arthur  Ainiesley  in  the  will  and  codicil,  and  that  he 
entered  and  made  the  lease  to  the  plaintiff',  who  entered  and  was  possessed,  till  ejected 
by  the  defendant.  But  whether  by  the  will  and  codicil  Arthur  Lord  Altham  had 
power  to  make  the  lease  for  thirty-one  years,  to  continue  in  force  after  his  death,  is 
the  doubt  of  the  jury,  on  which  they  pray  the  advice  of  the  Court.  And  if  he  had 
such  power,  they  find  for  the  defendant ;  if  not,  for  the  plaintiff'. 

After  several  arguments  in  Ireland  the  Court  was  of  opinion,  that  Lord  Altham 
had  power  to  make  the  lease  to  continue  after  his  death,  and  consequently  gave  judg- 
ment for  the  defendant.  And  error  being  brought  in  B.  R.  in  England,  the  general 
errors  are  assigned,  and  in  nullo  est  erratum  pleaded. 

Fazakerley  pro  quer'  in  errore  argued,  that  Lord  Altham  being  a  bare  tenant  for 
life,  could  make  no  such  lease,  without  express  words  giving  him  such  a  power.  And 
that  the  Court  was  not  to  consider  the  reasonableness  of  the  power,  but  whether  in 
fact  it  is  given  to  him.  However  this  might  be  upon  the  will,  where  the  power  is 
generally  given  to  all  who  shall  become  seised  ;  yet  this  must  be  considered  upon  the 
codicil,  in  which  he  makes  an  end  of  the  provision  he  intended  for  Lord  Altham  and 
his  issue  male  and  female,  and  goes  on  to  limit  the  estate  to  other  branches,  before  he 
makes  any  mention  of  the  power.  And  when  he  takes  notice  of  it,  it  is  by  adding  it 
to  the  last  remainder. 

As  it  stood  upon  the  will,  he  made  his  brother  the  first  taker,  and  therefore  might 
think  proper  to  give  him  the  power;  but  he  might  not  care  to  intrust  it  with  Lord 
Altham,  when  by  the  codicil  he  puts  his  own  brother  behind  him :  and  the  changing 
his  place,  by  making  him  the  first  taker,  was  a  sufficient  benefit,  without  addition  of 
the  power. 

That  these  powers  are  to  be  construed  strictly,  being  clogs  upon  the  remainder- 
men, and  finally  upon  the  right  heirs  of  the  devisor.  He  therefore  contended  that  the 
lease  fell  with  Lord  Altham,  who  died  in  December  1727,  by  which  the  estate  came 
[964]  clear  to  the  lessor  of  the  plaintiff",  and  that  the  judgment  against  him  was 
erroneous,  and  ought  to  be  reversed. 

Strange  contra  argued,  that  the  judgment  in  Ireland  is  right  and  ought  to  h& 
affirmed  : 

The  question  upon  which  this  is  to  turn,  is  stated  in  the  conclusion  of  the  special 
verdict,  and  is,  whether  the  lease  for  thirty-one  years  made  by  Arthur  Lord  Altham, 
reserving  the  best  improved  rent  that  could  be  got,  has  in  law  any  continuance  after 
his  death. 

And  this  depends  upon  the  construction  of  the  will  and  codicil  together,  by  which 
I  shall  insist,  first,  that  it  appears  to  be  the  intent  of  the  devisor,  to  give  him  a  power 
to  make  such  lease.  And  secondly,  that  he  has  used  words  proper  for  that 
purpose. 

On  the  one  hand  I  admit,  that  barely  as  tenant  for  life  he  could  have  no  such 
power,  but  we  must  look  for  it  in  the  will  or  codicil.  And  on  the  other  hand  it  must 
be  admitted  to  me,  that  they  both  make  but  one  will,  and  so  the  devisor  has. 
declared. 


J  STRANGE,  965.  HILARY    TERM,  7    GEO.   2  971 

By  the  will  (which  takes  in  all  the  Irish  estate)  the  devisor  limits  the  premisses, 
after  payment  of  ilubls,  to  his  brother  Arthin'  for  life,  remainder  to  his  sons  in  tail 
male,  remainder  to  Richard  Lord  Altham  (the  father  of  him  who  made  the  lease)  for 
life,  with  remainder  to  his  issue  male,  and  for  want  of  such  issue  to  his  uncle 
Charles  Annesley  for  life,  and  after  his  decease  to  his  sons  in  tail  male,  remainder 
to  the  right  heirs  of  the  devisor.  And  then  come  the  words  of  the  power,  that 
whoever  should  become  seised  of  the  premisses,  might  make  a  thirty-one  years 
lease,  reserving  the  best  improved  rent. 

As  it  stands  therefore  upon  the  will,  it  is  plain  he  intended  to  exclude  no  one 
who  should  be  seised  from  this  power  of  making  leases,  but  gives  it  as  well  to  the 
tenants  for  life  as  their  issue  in  tail.  And  it  is  not  a  power  personal  to  the  devisees 
named,  but  a  power  that  is  to  run  with  the  land,  in  whose  hands  soever  it  should 
come.     Thus  it  stands  upon  the  will. 

Consider  what  alteration  is  made  by  the  codicil.  By  that  it  is  plain  he  intended 
a  benefit  to  Lord  Altham,  and  not  to  abridge  his  power.  For  whereas  by  the  will  he 
could  take  only  in  lemainder  after  the  life  estate  of  the  present  earl,  and  the  extinc- 
tion of  an  estate  in  tail  male  in  his  issue  :  he  now  makes  him  the  first  taker  of  this 
part  of  the  Irish  estate,  and  devises  the  [965]  same  to  him  in  possession.  He  exoner- 
ates this  estate  from  the  payment  of  debts,  to  which  it  was  subject  by  the  will :  and 
appoints  satisfaction  to  be  made  out  of  his  other  estate,  if  his  lady's  jointure  should 
affect  this.  He  likewise  gives  this  estate  to  the  issue  female  of  Lord  Altham,  which 
is  more  than  he  did  even  for  his  own  brother,  or  any  body  else.  From  all  which  it 
is  natural  to  imagine,  he  did  not  intend  to  extinguish  this  power  as  to  the  first  devisees 
and  their  issue,  and  leave  it  only  in  Charles  Ainiesley  his  uncle,  who  can  claim  only 
under  a  remote  remainder. 

And  to  support  such  a  construction,  one  would  be  led  to  expect  an  express  extin- 
guishment of  the  power.  But  of  this  there  is  no  pretence.  All  that  is  contended 
for  is,  that  he  has  omitted  it  in  the  first  part  of  the  clause,  which  devises  it  to  Lord 
Altham  and  his  issue  and  to  the  present  earl  and  his  issue  male  ;  and  has  introduced 
it  only  at  last,  where  he  refers  for  the  subsequent  remainders  to  what  is  contained 
in  his  will,  which  persons  are  to  take  the  estate  with  and  under  the  powers  in  the  will. 
But  as  this  is  very  unnatural  and  absurd,  so  it  is  directly  contrary  to  the  words,  and 
the  legal  and  natural  construction  of  them.  He  introduces  the  codicil,  with  declaring 
that  his  will  shall  stand  in  all  particulars,  not  altered  by  the  codicil.  He  ratifies 
and  confirms  the  unaltered  parts,  and  republishes  his  will,  subject  only  to  the 
alterations.  So  that  as  he  only  transposes  the  place  of  Lord  Altham,  and  makes 
him  to  take  in  possession  instead  of  remainder,  I  apprehend  the  power  would  have 
subsisted  in  him,  if  there  had  been  no  notice  taken  of  it  in  the  codicil.  For  other- 
wise his  will  does  not  stand  as  to  all  the  particulars  unaltered  by  the  codicil.  Bub 
so  far  is  he  from  designing  to  take  away  the  power,  that  he  takes  notice  of  it  in  every 
part  of  the  codicil,  and  even  extends  it  to  lands  that  were  not  comprized  in  his  will, 
which  are  the  lands  in  England  and  Wales.  Those  he  limits  to  the  present  earl  and  his 
issue,  "  and  for  want  thereof,  the  remainder  to  go  to  such  persons,  and  with  such  powers, 
as  are  mentioned  in  his  will."  He  adds  the  same  words  to  the  devise  of  the  Kildare 
estate,  and  likewise  to  the  devise  of  the  premisses  in  question. 

The  plain  meaning  of  the  words,  is  this, 

"  Whereas  by  the  will  I  have  appointed  A.  to  take  before  B.  I  now  appoint  B.  to 
take  before  A.  with  remainder  to  C.  as  before,  and  under  the  same  power."  Which 
words  with  and  under  the  same  power,  must  in  construction  extend  to  the  whole, 
according  to  several  authorities.  1  Sid.  312,  Ferrers  v.  Newton,  it  is  there  laid  down 
as  a  general  rule,  "  that  words  in  the  beginning  or  end  of  the  sentence  run  through 
the  whole  and  [966]  govern  all,  but  the  words  in  the  middle  refer  ad  media  tantum  : " 
as  if  a  lease  for  life  be  made  to  A.  remainder  to  B.  for  life,  rendring  rent,  the 
reservation  extends  to  both  ;  but  if  it  had  been  to  A.  for  life  rendring  rent,  remainder 
to  B.  the  reservation  would  not  have  extended  to  the  last.  The  same  rule  is  likewise 
laid  down  in  1  Sid.  328.  1  Saund.  58,  and  Hob.  276.  So  in  10  Co.  106,  Humphrey 
Lojield's  case,  A.  demised  to  B.  a  cellar  for  one  year,  and  if  at  the  end  of  the  year  both 
parties  should  be  willing  to  continue  it  for  any  longer  time,  then  B.  was  to  hold  over 
for  the  term  of  three  years  then  next  following,  rendring  to  A.  403.  yearly  during 


972  EASTER   TERM,  7    GEO.  2  2  STRANGE.  967. 

the  terra.  It  was  objected  in  an  action  for  the  first  year's  rent,  that  the  reservation 
was  only  for  the  contingent  interest  of  three  years,  and  neither  party  had  suffered 
that  to  arise  ;  and  it  was  only  during  the  said  terra  in  the  singular  number,  which 
could  refer  only  to  the  last  antecedent,  which  was  the  terra  of  three  years.  But  the 
Court  held,  that  the  reservation  went  to  the  whole,  and  the  proper  place  of  it  was 
after  the  limitation  of  all  the  estates.  And  therefore  if  a  man  lets  lands  to  A.  for 
life,  remainder  to  B.  and  the  heirs  of  his  body,  and  for  default  of  such  issue  remainder 
to  D.  in  tail,  or  for  life,  rendring  rent,  this  reservation  shall  extend  to  all  the  estates 
before. 

In  the  case  at  Bar  the  words  are  used  at  the  close  of  the  sentence  to  this  effect, 
"  I  give  my  estate  in  Meath  to  Lord  Altham  for  life,  reraainder  to  his  first  and  other 
sons,  reraainder  to  B.  in  tail,  remainder  to  C.  with  a  power  to  make  leases  for  thirty- 
one  years."  Which  last  words,  according  to  the  authorities  cited,  will  extend  the 
power  to  every  one  of  the  estates. 

It  is  observable,  that  in  the  devise  of  the  Meath  estate,  he  has  used  a  word  with 
regard  to  the  power,  that  he  has  not  used  as  to  the  English  or  Kildare  estate,  and 
that  is  the  word  under :  he  gives  those  estates  to  the  remainder-man  with  the  power 
of  making  leases ;  but  this  is  given  to  the  remainder-man  with  and  under  such 
a  power.  The  construction  of  which  is,  that  he  shall  have  the  estate  with  the 
power  to  exercise  it  himself,  and  under  and  subject  to  the  exercise  of  it  by  those  who 
went  before. 

I  can  by  no  means  admit  this  to  be  a  power  that  prejudices  the  remainder-man  ; 
I  rather  take  it  to  be  for  his  benefit,  there  being  no  roora  to  take  a  fine,  but  a 
direction  to  reserve  the  best  iraproved  rent;  and  tenants  for  a  certain  terra  of  years 
are  more  likely  to  keep  the  estate  in  heart,  than  where  their  interest  depends  on 
another's  life. 

What  therefore  we  must  insist  upon  is,  that  the  power  is  well  raised  by  the  will, 
and  must  subsist,  if  not  extinguished  by  the  [967]  codicil ;  that  the  codicil  is  so  far 
from  extinguishing,  that  it  takes  notice  of,  and  confirms  it :  and  that  it  is  absurd,  and 
contrary  to  the  plain  intention  of  the  devisor,  to  say,  that  Lord  Althara,  his  own 
brother,  the  les.sor  of  the  plaintiff,  and  their  issue  (for  whora  he  has  shewn  the  greatest 
regard  by  placing  them  first  in  his  will)  shall  have  no  power,  and  that  it  subsists  only 
for  the  benefit  of  Charles  Annesley  the  most  remote  remainder  man  in  the  will. 

Et  per  Curiam,  we  must  take  the  will  and  codicil  together,  and  upon  both  it  is 
plain  he  only  intended  to  alter  the  order  of  taking,  and  to  exonerate  this  estate  from 
the  debts,  to  which  it  was  subjected  by  the  will.  There  is  no  necessity  to  confine 
this  power  to  the  last  remainder  man,  especially  as  the  word  under  is  used  with  regard 
to  these  lands  and  no  other. 

An  ulterius  concilium  was  granted.  But  no  body  appearing  on  the  part  of  the 
plaintiff  in  error,  to  argue  it :  the  judgment  was  afterwards  affirmed  without  further 
debate. 

[968]    Easter  Term,  7  Georgii  2,  Regis.    In  B.  R. 

Philip  Lord  Hardwicke,  Lord  Chief  Justice.  Sir  Francis  Page,  Knt.,  Sir  Edmund 
Probyn,  Knt.,  William  Lee,  Esq.,  Justices.  John  Willes,  Esq.,  Attorney  General. 
Dudley  Ryder,  Esq.,  Solicitor  General. 

DoMiNUS  Rex  vers.  Gibson. 

Defendant  after  conviction  must  be  in  Court  to  move  for  a  new  trial.    1  Sess.  Ca.  p.  428, 
No.  335.     2  Barn.  B.  R.  412,  418.     Cunn.  29,  S.  C.     Ante,  844. 

The  defendant  was  convicted  of  forgery,  and  would  have  moved  for  a  new  trial, 
without  appearing  in  Court ;  insisting  that  this  ditfered  from  a  motion  in  arrest  of 
judgment.  But  the  Court  held  there  was  no  difference ;  for  the  verdict  fixes  such  a 
presumption  of  guilt,  that  the  Court  will  bo  sure  of  him,  before  they  intimate  any 
opinion  :  and  even  when  the  verdict  was  brought  in  would  have  coraraitted  him,  had 
he  staid  in  Court.     And  the  Chief  Justice  mentioned  the  cases  of  Rcgiiia  v.  lUdpath, 
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Pasch.  12  Ann.  and  Rex  v.  Lunt  et  Womhwell  in  perjury,  where  the  distinction  now 
taken  was  over-ruled. 

Day  &  Al'  vers.  Searle. 

Where  the  contract  is  under  seal,  mariners  cannot  sue  in  Admiralty. 
2  Barn.  B.  E.  419.     Cunn.  32,  S.  C. 

The  manners  libelled  on  a  contract  under  seal,  and  a  prohibition  was  granted,  on 
the  authority  of  Salk.  31  (1).     Vide  3  Lev.  60,  contra, 

(1)  Hmoe  V.  Napier,  4  Burr.  1944,  S.  P.  Et  vide  Bens  v.  Pane,  2  Ld.  Rayra.  1209, 
and  Menetone  v.  Gibbons,  3  Term  Rep.  267,  in  which  case  the  Court  held  that  the 
Admiralty  had  cognizance  of  an  hypothecation  bond  given  in  the  course  of  a  voyage, 
though  it  was  under  seal,  and  executed  upon  land,  the  subject  matter  being  exclusively 
within  the  Admiralty  jurisdiction. 

[969]    Comber  vers.  Hill. 

[Over-ruled,  Gorges  v.  Webb,  1808,  1  Taunt.  239;  Taafe  v.  Cmmee,  1862, 

10  H.  L.  C.  81.] 

Of  cross  remainders  by  implication.     Cas.  temp.  Hardw.  22.     2  Barn.  B.  R.  367,  443. 

2  Kely.  188.     MSS.  S.  C. 

Upon  not  guilty  in  ejectment  for  the  moiety  of  a  house  with  the  appurtenances 
in  Sussex,  on  the  demise  of  John  Jarvis  and  Anne  his  wife,  the  jury  find  this  special 
verdict. 

That  Richard  Holden  being  seised  in  fee  of  the  whole  premisses,  11  March  1698, 
duly  made  his  will  in  writing,  whereby  he  devises  the  whole  premisses  to  his  son 
Richard  (after  the  death  of  his  wife)  for  life,  remainder  to  his  first  and  every  other 
son  and  sons  in  tail  male,  and  for  default  of  such  issue  to  his  grandson  Richard  Holden 
the  son  of  Thomas  Holden  and  to  Elizabeth  Holden  his  grandaughter,  equally  to  be 
divided,  and  to  the  heirs  of  their  respective  bodies,  and  for  default  of  such  issue  to  his 
grandaughter  Anne  Holden  in  fee.  That  2.5  March  1699,  the  devisor  died  seised  ; 
that  the  devisor's  wife,  Richard  his  son,  and  Anne  his  wife,  and  Elizabeth  Holden  the 
grandaughter,  are  dead.  That  Richard  the  son  left  no  issue  male,  and  Elizabeth 
the  grandaughter  died  without  issue.  That  Richard  Holden  the  grandson  is  living. 
And  that  1  March  1723,  Anne  the  grandaughter  married  John  Jarvis  (the  lessor)  who 
claiming  a  moiety  in  right  of  his  wife,  on  the  death  of  Elizabeth,  entred  and  made 
the  lease  to  the  plaintiff  who  entred  and  was  possessed,  until  ejected  by  the  defendant. 
Sed  utrum,  &c.     Et  si  pro  quer',  pro  quer'.     Et  si  pro  def,  pro  def. 

This  cause  was  twice  argued  at  the  Bar  upon  the  question,  whether  any  cross 
remainders  were  created  by  this  will,  and  this  term  the  Chief  Justice  delivered  the 
resolution  of  the  Court. 

The  general  question  in  this  case  is,  in  whom  the  moiety  devised  to  Elizabeth  the 
grandaughter  vested  on  her  death  without  issue.  Whether  in  Richard  the  grandson, 
the  other  devisee  in  tail,  or  in  Anne  the  grandaughter  under  her  remainder  in  fee. 
Or  in  other  words,  whether  any  cross  remainders  are  created  by  this  will.  If  there 
are,  it  will  be  with  the  defendant ;  if  not  with  the  plaintiff.  And  we  are  all  of 
opinion,  that  no  cross  remainders  can  arise  upon  this  will ;  but  the  moiety  of  Elizabeth 
goes  over  to  her  sister  Anne. 

To  make  cross  remainders  in  any  case,  there  should  be  either  express  words,  or  a 
strong  necessary  implication.  For  the  first  of  these,  I  do  not  find  it  was  insisted  on 
at  the  Bar,  that  there  are  any  express  words  ;  all  they  contended  for  on  the  part  of 
the  defendant  was,  to  bring  it  under  the  other  head  of  a  necessary  implication.  This 
necessary  implication  must  arise  from  [970]  words  that  denote  the  plain  intent  of  the 
devisor,  and  that  cannot  be  satisfied  without  such  a  construction  ;  for  if  it  stands 
indifferent,  we  cannot  raise  cross  remainders  by  conjecture  (1). 

The  doubt  here  arises  on  the  words,  "  and  for  default  of  such  issue  "  (2),  which 
being  relative,  we  must  see  what  goes  before :  those  words  are,  "  to  my  two  grand- 
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children  Richard  and  Elizabeth  equally  to  be  divided,  and  to  the  heirs  of  their 
respective  bodies  "  (3) ;  now  the  word  respective  is  what  such  may  very  naturally  refer 
to  :  and  then  it  runs,  I  give  one  half  to  my  grandson,  and  the  other  to  my  gran- 
daughter,  and  for  default  of  issue  respectively  I  give  the  same  to  Anne,  i.e.  the  same 
respective  part  that  the  person  dying  was  seised  of  :  otherwise  the  word  respective 
must  be  rejected  :  where  as  it  stands  in  this  will,  it  will  have  the  same  operation,  as 
if  the  devises  had  been  by  separate  clauses. 

The  devisor  was  thinking  it  improper  to  divide  this  house  between  three;  there- 
fore he  takes  care,  that  but  two  grandchildren  shall  take  together ;  so  that  letting  in 
Anne  on  the  death  of  either,  makes  no  more  splitting  than  he  allowed  at  first.  This 
is  a  circumstance  arising  on  the  face  of  the  will,  where  he  calls  them  all  grandchildren  : 
and  these  arguments  from  the  relation  the  devisees  stood  under  to  the  devisor  have 
always  been  thought  of  weight. 

This  case  materially  differs  from  the  case  of  Holmes  v.  Meynel  relied  on  by  the 
defendant.  That  case  is  reported  in  Poll.  42.5.  Sir  T.  Jones  172.  Raym.  4-52,  and 
Skin.  17,  and  was  thus.  A.  devised  to  his  two  daughters  and  their  heirs,  equally  to 
be  divided  between  them  ;  and  in  case  they  happen  to  die  without  issue,  then  I  give 
all  the  said  lands  to  my  nephew.  And  it  was  held,  that  the  nephew  could  not  take 
until  both  sisters  were  dead  without  issue,  and  that  there  should  be  cross  remainders. 
This  case  must  be  taken  for  law  ;  but  unless  cross  remainders  were  raised,  the  intent 
must  fail,  and  material  words  be  rejected.  For,  first,  it  was  not  his  intent  to  provide 
for  his  nephew,  while  there  was  any  issue  of  either  of  his  daughters  :  he  was  not  so 
near  to  him,  and  it  would  be  an  unnatural  construction,  to  carry  the  estate  from  his 
own  issue  to  him,  which  was  much  relied  upon.  Secondly,  it  is  if  they  die  without 
issue,  i.e.  if  both  die  :  and  that  is  Raymond's  construction  of  the  word  they,  to  which 
the  rest  agreed.  Thirdly,  it  is  all  the  said  lands,  which  shews  he  intended  all  should 
go  together  :  and  it  was  absurd  to  imagine  that  the  death  of  one  daughter  should 
carry  the  estate  from  the  other,  even  her  own  moiety  ;  which  must  have  been  the 
case,  if  the  nephew  took  upon  the  death  of  either. 

[971]  So  in  the  case  cited  from  4  Leon.  14,  of  a  devise  to  two  sons  in  tail ;  and  if 
any  of  my  sous  die  without  issue,  then  the  whole  land  shall  go  to  a  stranger  in  fee. 
There  was  the  unnaturalness  of  giving  the  estate  from  his  own  children,  and  the  word 
whole  could  not  be  used  without  raising  cross  remainders.  Upon  the  whole  the 
plaintiff  must  have  judgment. 

(1)  Vide  Perry  v.  White,  Cowp.  777. 

(2)  Anciently  the  law  was,  that  cross  remainders  could  not  be  raised  in  a  will 
between  more  than  two,  without  express  words.  Gilbert  v.  IFhitty,  2  Cro.  655.  But 
the  rule  is  now  established,  that  wherever  cross  remainders  are  to  be  raised  between 
two,  the  presumption  is  in  favour  of  them  ;  where  they  are  to  be  raised  between 
more  than  two,  it  is  against  them.  But  that  presumption  may  bo  answered  by 
circumstances  of  plain  and  manifest  intetition  either  way.  This  intent  therefore  must 
be  collecteil  from  an  examination  of  the  particular  circumstances  of  each  particular  will. 
These  words  "  in  default  of  such  issue,"  have  been  held  to  raise  cross  remainders  in 
Phipard  v.  Manafield,  Cowp.  797.  Atherton  v.  Pye,  4  Term  Rep.  711.  Wright  v. 
Holford,  Cowp.  31.  Rep.  by  the  name  of  Wright  v.  Englejield,  Ambl.  468,  and  of  Wright 
V.  Lord  Cadogan,  6  Bro.  P.  C.  156.  Holmes  v.  Willet,  1  Freem.  483,  and  Dyer  303, 
pi.  49.  Two  cases  of  Miller  v.  Moore,  1740,  and  Doe  ex  dem.  Burden  v.  Bwrville,  have 
also  been  cited  as  settling  the  rule  respecting  cross  remainders.  Cowp.  31,  781. 
Doug.  53  n.  but  I  have  not  been  able  to  procure  a  note  of  them.  See  also  Doe  v. 
Wainwright,  5  Term  Rep.  427.  Cross  remainders  cannot  be  raised  by  implication  ia 
a  deed.     Doe  ex  dem.  Tanner  v.  Dorvell,  5  Term  Rep.  518. 

But  it  is  otherwise  in  executory  articles.     Tivisden  v.  Lock,  Amb.  663. 

(3)  The  words  "several  or  respective,"  as  they  disjoin  the  title,  prevent  the 
implication  of  cross  remainders  unless  the  intention  to  raise  them  is  otherwise  very 
strongly  manifested.  Vide  WiUiams  v.  Brown,  post,  996.  Davenport  v.  Oldys,  1  Atk.  579, 
and  the  ground  of  that  opinion  as  reported  by  Lord  Mansfield,  in  Phipard  v.  Mansfield, 
Cowp.  799.     See  also  Marryat  v.  Townly,  1  Vez.  102. 

In  Leach  v.  Jackson  et  AV  coram  Lord  Apsley,  Trin.  term  11  Geo.  3,  in  Chancery, 
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R.  Hawes  devised  to  his  six  nieces  to  be  equally  divided  between  them  share  and 
share  alike  as  tenants  in  common,  &c.  and  of  the  several  and  respective  heirs  of  the 
body  and  bodies  of  all  such  and  every  my  said  six  nieces,  and  in  case  one  or  more  of  my 
said  six  nieces  shall  happen  to  die  without  issue  of  her  or  their  bodies,  then  I  give,  &c. 
the  share  or  shares  of  her  or  them  so  dying  without  issue  to  the  survivor  or  survivors 
of  them  my  said  six  nieces  share  and  share  alike  as  tenants  in  common,  &c.  and  to  the 
several  and  respective  heirs  of  the  body  and  bodies  of  such  survivor  or  survivors  of 
them,  and  if  all  my  said  six  nieces  shall  die  without  issue,  then  I  give,  ifee.  all  the 
same  manors,  &c.  unto  my  own  right  heirs  for  ever.  Three  of  the  nieces  died  without 
issue.  It  was  admitted  that  the  original  share  went  to  the  survivors  by  way  of  cross 
remainders,  but  it  was  insisted  that  the  shares  which  the  two  last  dying  nieces  took 
by  way  of  accruer  did  not  survive.     MSS. 

Articles  upon  a  marriage  to  lay  out  the  wife's  fortune  in  lands.  To  the  use  of  all 
the  children  of  the  marriage  as  tenants  in  common  and  of  their  respective  heirs,  and 
for  default  of  such  children  and  their  issue  to  the  use  of  the  survivor  of  the  husband 
and  wife.  Lord  Camden  held  there  were  cross  remainders. — Twisden  v.  Birt,  after 
Hil.  terra  1768,  in  Chanc.  MSS.  Vide  S.  C.  Rep.  Amb.  663,  by  the  name  of 
Twisden  v.  Lock. 

Kent  vers.  Kent. 

Where  there  are  two  tenants  to  the  writ  in  dower  and  one  dies  after  judgment  for 
damages,  and  his  heir  and  the  other  bring  error,  the  whole  of  the  original  damages 
should  be  recovered  against  the  survivor.  But  the  value  from  the  time  of  the 
judgment  to  the  affirmance  cannot  be  recovered  against  the  surviving  plaintiff  in 
error  only.  And  the  Court  cannot  compute  such  value  after  the  rate  of  the  damages 
found  by  the  first  jury,  but  should  award  a  writ  of  enquiry.  But  although  such 
judgment  is  for  the  benefit  of  the  heir  of  the  deceased  tenant,  yet  he  may  join  in 
the  writ  and  assign  it  for  error.  Cas.  temp.  Hardw.  50.  2  Baru.  B.  R.  357,  386,  441. 
2  Kely.  194,  cited  And.  154,  S.  C. 

This  was  a  writ  of  error  from  Ireland  upon  a  special  verdict  in  dower,  arising  upon 
the  construction  of  an  Irish  Act  of  Parliament  of  no  consequence  to  be  understood 
here  :  but  besides  the  argument  upon  the  merits,  there  were  several  exceptions  taken 
to  the  record,  all  of  which  (except  one)  were  over-ruled.  And  as  to  that  which  was 
allowed,  it  may  be  shortly  stated  by  way  of  case. 

There  were  two  tenants  to  the  writ  of  dower,  Edward  May  and  Robert  Kent : 
the  demandant  has  judgment  to  recover  her  dower  and  1581.  for  damages  and  costs. 
They  both  bring  error,  and  assign  errors,  and  then  Edward  May  dies,  and  there  is 
judgment  to  abate  the  writ  of  error.  After  which  Kent  and  Robert  May  the  heir  of 
Edward  bring  a  new  writ  of  error ;  and  the  judgment  is  affirmed  in  toto  ;  and  a  writ 
of  seisin  awarded  for  the  dower  against  both,  and  execution  for  the  damages  and 
costs  against  Kent  only,  and  also  for  the  value  from  the  time  of  the  judgment 
according  to  the  former  computation. 

To  this  exception  was  taken,  that  Kent  alone  ought  not  to  be  charged ;  for  the 
statute  subjects,  not  only  the  tenant  in  the  action,  but  also  those  who  join  in  the  writ 
of  error,  as  being  bound  by  the  judgment. 

And  after  consideration  the  Chief  Justice  delivered  the  opinion  of  the  Court  upon 
this  point. 

We  are  all  of  opinion  that  as  to  damages  from  the  time  of  the  judgment  in  C.  B. 
to  the  affirmance  in  B.  R.  in  Ireland,  the  judgment  is  erroneous,  and  ought  to  be 
reversed. 

We  have  no  doubt  but  that  the  King's  Bench  might  award  damages  from  the 
time  of  the  judgment  to  the  affirmance.  But  the  objections  are  to  the  manner  of 
doing  it,  and  they  are  two.  1.  That  they  have  computed  it  according  to  the  value 
found  by  the  first  jury,  whereas  there  ought  to  have  been  a  writ  of  inquiry.  And, 
2.  Because  they  have  awarded  them  against  Kent  only. 

As  to  the  first:  This  power  of  awarding  damages  on  the  writ  [972]  of  error 
is  not  founded  on  the  Statute  of  Merton,  for  that  does  not  enable  the  Courts  to  go 
farther  than  the  effectual  judgment  to  recover  seisin  in  the  Court  where  the  writ  is 


976  EASTER    TERM,  7    GEO.   2  2  STRANGE,  973. 

brought.  This  gave  occasion  to  make  the  statute  16  &  17  Car.  2,  e.  8,  which 
is  enacted  in  Ireland  the  next  year ;  and  thereby  power  is  given  to  the  Court  to 
which  the  cause  is  removed  by  writ  of  error,  to  award  an  inquiry  of  the  value  of  the 
mestie  profits  after  the  first  judgment  in  dower,  and  upon  return  thereof  to  award 
an  execution. 

It  may  be  said  that  the  annual  value  is  ascertained  by  the  first  jury,  therefore  it 
is  a  mere  matter  of  computation,  which  the  Court  may  make  without  a  writ  of  inquiry. 
To  this  I  answer,  that  the  statute  is  introductive  of  a  new  law,  and  therefore  the 
method  therein  prescribed  must  be  observed  :  besides,  as  the  time  for  which  they  are 
given  is  different,  the  value  might  be  so  too ;  and  that  was  the  reason  why  the 
former  computation  was  not  allowed  to  be  the  rule.  The  Statute  of  Merton  does  not 
require  a  writ  of  inquiry,  as  this  of  Car.  2  does  :  and  therefore  the  jury  who  try  any 
collateral  issue,  inquire  of  the  value  at  the  same  time  upon  the  Statute  of  Merton  ; 
and  no  inconvenience  can  arise,  because  they  are  assessed  by  a  jury  either  way  :  but 
where  the  value  is  omitted  to  be  inquired  of,  or  the  judgment  is  upon  a  demurrer, 
there  is  a  necessity  for  a  writ  of  inquiry.  Rastal  2.30  a.  Saund.  335.  Lutw.  719. 
And  agreeable  to  this  is  the  case  of  IForden  v.  Warden,  entered  in  B.  R.  Pasch. 
3  W.  &  M.  Hot.  393,  where  the  value  was  omitted  to  be  inquired  of  below,  and 
a  writ  of  inquiry  was  awarded  by  this  Court. 

And  as  it  was  wrong  in  this  case  to  assess  the  damages  without  an  inquiry  ;  so, 
2,  was  it  to  lay  the  whole  upon  Kent. 

As  to  the  damages  during  their  joint  lives,  they  must  be  considered  as  joint 
trespassers,  and  then  the  heir  is  not  chargeable,  but  the  whole  damages  may  be  levied 
on  the  survivor.  But  for  the  time  the  heir  was  in  possession,  he  was  equally  a 
trespasser  with  Kent,  and  as  such  equally  liable  to  make  satisfaction.  Could  he 
maintain  this  writ  of  error  without  entering  into  a  recognizance?  Certainly  he  could 
not.     And  has  not  he  thereby  subjected  himself  as  much  as  the  other  has  done? 

But  then  taking  it  to  be  wrong  in  both  particulars,  an  objection  is  made,  that  this 
being  for  the  benefit  of  the  heir  he  [973]  cannot  assign  this  for  error,  though  Kent 
may.  And  to  be  sure  the  general  rule  is,  that  a  man  shall  not  assign  matter  for 
his  own  advantage,  but  he  ought  to  be  severed  from  the  defendant  who  is  hurt. 
Cro.  Eliz.  891.  1  Saund.  239.  Yelv.  3.  Cro.  Jac.  92.  But  we  think  that  was  not 
necessary  here,  it  being  the  fault  of  the  Court,  and  differs  from  the  case  of  too 
long  an  essoin  which  is  prayed  by  the  party.  8  Co.  Beecher's  case.  2  Saund.  49. 
1  Roll.  Abr.  759.     Y.  2. 

This  part  of  the  judgment  therefore  being  wrong  (1),  and  the  error  well  assigned, 
it  must  be  reversed  as  to  this  part  only,  and  the  other  being  a  distinct  judgment  may 
be  affirmed.  Salk.  24.  To  this  we  think  proper  to  add,  that  we  are  also  to  do  what 
the  Court  below  should  have  done  ;  which  is  to  direct  them  to  award  a  writ  of  inquiry, 
for  we  cannot  do  it  ourselves,  as  we  should  have  done  in  an  English  cause,  since  it 
must  go  to  a  sheriff  out  of  our  power.  But  we  remit  the  record  with  an  affirmance 
of  one  part,  and  reversal  of  the  other,  with  a  command  to  B.  R.  in  Ireland,  to  award 
a  writ  of  inquiry,  and  upon  return  thereof  to  do  what  by  law  appertains  thereto. 

(1)  Gh'een  v.  Waller,  2  Lord  Raym.  891.  See  also  Knox  v.  Costello,  3  Burr.  1791. 
Heath  v.  Chilton,  4  Burr.  2015.     Hancock  v.  Hayivood,  3  Term  Rep.  435. 

Cary  vers.  Hinton. 

Informal  issue  cured  by  a  verdict.     2  Kely.  153.     2  Barn.  363,  436,  449,  S.  C. 
Vide  5  Com.  Dig.  Pleader  (R.  18),  511  (S.  47),  537. 

Trespass  for  breaking  and  entering  his  close,  and  treading  down  the  grass.  The 
defendant  pleads,  that  the  locus  in  quo  was  his  proper  lands.  To  which  the  plaintiff 
replies,  that  it  was  the  estate  of  inheritance  and  the  proper  lands  of  the  plaintiff,  and 
not  the  proper  lands  of  the  defendant ;  upon  which  issue  is  joined,  and  a  verdict  for 
the  plaintiff'. 

Ketelbey  moved  in  arrest  of  judgment,  that  this  was  an  immaterial  issue,  for  this 
is  a  possessory  action  ;  and  the  plaintiff'  may  have  the  inheritance  in  him,  and  yet  not 
be  in  possession. 
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Strange  contra  insisted,  that  it  was  but  an  informal  issue,  and  had  the  pleadings 
been  in  Latin  it  would  have  been  the  common  plea  of  lilierum  tenementum,  as  it  was 
intended  to  be  by  this  translation.  The  question  between  the  parties  is,  to  whom 
this  close  belongs,  and  the  jury  have  found  it  belongs  to  the  plaiiititf'.  And  though 
I  admit  this  replication  and  plea  would  both  have  been  ill  on  demurrer;  yet  after 
a  verdict  it  is  well  enough  ;  and  he  cited  2  Bulst.  41.  5  Co.  43.  Salk.  365.  Yelv.  227, 
and  Trin.  1  Geo.  1,  B.  R.  Yeatman  v.  Muston,  where  in  trespass  the  defendant  pleads, 
that  A.  seisitus  fuit  and  demised  to  him,  and  then  prescribes  in  a  que  estate  for 
a  way  ;  and  found  for  the  defendant,  and  held  well  after  verdict :  though  it  was 
objected,  that  [974]  he  might  only  have  an  estate  for  life  under  seisitus,  to  which  no 
prescription  can  be  annexed. 

Et  per  Curiam,  it  being  found  to  be  the  plaintiff's  estate  of  inheritance,  we  must 
take  it  he  had  the  fee,  which  is  the  whole  interest,  and  that  the  defendant  had  no 
interest  at  all.  We  are  not  to  presume  a  possession  distinct  from  the  fee ;  and  here 
is  enough  for  us  to  see  where  the  right  of  the  cause  is,  and  to  warrant  our  judgment 
for  the  plaintiff. 

Devenish  vers.  Mertins. 

Double  costs  ordered  by  rule.     2  Barn.  B.  R.  373,  432,  449.     B.  L.  N.  P.  332. 

2  Kely.  18,  S.  C. 

Trespass  for  taking  a  gun.  And  after  not  guilty  pleaded,  the  plaintiff  moved  to 
discontinue  upon  payment  of  costs.  The  defendant,  upon  affidavit  of  his  being  a 
justice  of  peace  and  in  the  execution  of  his  office,  moved  for  double  costs.  And  the 
question  was,  whether  it  should  be  done  by  rule  or  by  suggestion.  And  upon  con- 
sideration the  Court  held,  that  this  being  a  discontinuance  with  leave  of  the  Court 
obtained  by  rule,  they  might  make  this  a  part  of  the  terms.  And  that  differed  it 
from  the  case  of  a  verdict  or  nonsuit,  where  it  must  be  done  by  way  of  suggestion  (1). 

(1)  Anon.  2  Barnard.  B.  R.  171.  But  after  verdict  the  Judge  who  tried  the  cause 
must  certify,  and  it  can  not  be  done  by  suggestion.  Anon.  2  Vent.  45.  Giindley 
V.  Holloway,  Doug.  294. 

DoMiNUS  Rex  vers.  Heslop. 

There  must  be  a  quorum  in  an  order  of  bastardy  by  borough  justices  (1).     1  Sess.  Ca. 
p.  250,  No.  199.     2  Barn.  B.  R.  413,  421.     Foley,  412.     Cun.  31,  S.  C. 

An  order  of  bastardy  made  by  two  justices  of  the  borough  of  Richmond  in 
Yorkshire  was  quashed  for  want  of  quorum  unus  :  though  3  Car.  1,  c.  5,  was  insisted 
on,  where  justices  in  precincts  have  power  to  execute  the  18  Eliz.  c.  3,  as  justices  in 
the  county  do;  which,  per  Curiam,  must  be  in  the  same  manner.  Quaere  tamen,  for 
many  charters  have  no  quorum. 

(1)  But  by  26  Geo.  2,  c.  27,  no  order  shall  be  quashed  for  this  exception. 

Wainvvright  r«>   Bagshaw. 

Where  church-wardens  have  accounted  they  cannot  be  cited  again.     2  Barn.  421. 
Cunn.33.     Andr.  11,  in  n.  S.  C. 

The  church-wardens  were  cited  into  the  Court  of  Litchfield  to  account :  they 
pleaded,  that  they  had  accounted  at  the  vestry  according  to  law  ;  which  was  rejected  : 
and  a  prohibition  granted,  for  the  Ordinary  is  not  to  take  the  account;  he  can  only 
give  a  judgment  quod  computent,  and  to  what  purpose  should  they  be  sent  back  to 
those  who  have  taken  their  account  already.  The  same  rule  was  made  in  Scaccario, 
Pasch.  2  Geo.  2,  between  Haughton  et  AV  Church-Wardens  of  St.  Alban  Woodstreet  and 
Kendrick  et  AT;  and  in  the  case  of  The  Church- Wardens  of  Hammersmith,  Mich.  1  Geo.  2, 
* NutTciny.  Robinson:  and  vide  Lutw.  1028,  and  Prideaux  to  Church- Wardens,  103(1). 

*  See  Bunb.  247,  pi.  318,  S.  C.  S.  P.  but  not  S.  T.  note  to  2  ed. 

(1)  Adams  v.  Rush,  post,  1133.     Snmvden  v.  Herring,  Bunb.  289,  S.  P. 
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[975]    DoBBs  vers.  Passer. 

Regular  judgment  in  ejectment  set  aside  upon  payment  of  costs,  and  taking 
short  notice  of  trial.     2  Barn.  B.  R.  431,  S.  C. 

The  plaintiff  signed  judgment  in  ejectment,  and  before  he  had  lost  any  trial  the 
defendant  applied  to  set  it  aside,  though  strictly  regular,  upon  payment  of  costs,  and 
taking  notice  of  trial ;  which  the  plaintiff  refused.  And  the  Court  being  appealed  to, 
a  distinction  was  offered  between  ejectments  and  all  other  actions,  because  the  right 
was  not  bound,  but  a  new  ejectment  might  be  brought.  Sed  per  Curiam,  that 
distinction  held  formerly  in  many  instances  where  it  is  now  exploded,  you  could  not 
formerly  have  a  new  trial  as  you  now  may  ;  and  great  inconveniencies  may  arise  from 
changing  the  possession,  timber  may  be  felled,  &c.  and  as  the  Common  Pleas  makes 
no  difference,  and  we  are  got  into  their  way  in  all  other  actions,  it  is  proper  to 
do  it  here  too(l). 

(1)  Vide  Doe  ex  dem.  Troughton  v.  Roe,  4  Burr.  1996. 

Gammage  vers.  Watkin. 

Where  the  debt  does  not  require  bail,  costs  will  not  warrant  holding 
to  bail  in  debt  on  the  judgment. 

The  debt  was  three  guineas,  but  the  costs  swelled  it  to  141.  10s.  for  which  the 
plaintiff  had  judgment,  and  the  defendant  brought  a  writ  of  error.  The  plaintiff 
brought  debt  upon  the  judgment,  and  held  the  defendant  to  bail :  and  now  upon 
motion  the  proceedings  were  ordered  to  stay  pending  the  writ  of  error,  and  common 
bail  to  be  accepted  ;  for  as  the  original  demand  did  not  require  bail  the  addition  of 
costs  will  not  alter  the  case  (1). 

(1)  Palmer  \.  Needham,  3  Burr.  1389.  Robinson  v.  Nicholls,  post,  1077.  Belither 
V.  Gibbs,  4  Burr.  2117.  Cressey  v.  Kelt,  1  Wils.  120.  Bush  v.  Bates,  5  Burr.  2660. 
Anon.  Cowp.  128,  ace.  But  in  Lewis  v.  Pottle,  4  Term  Rep.  570.  Resolved  contra 
after  conference  with  C.  B. 

DoMiNUS  Rex  vers.  Justices  of  Shrewsbury. 

Poor's  rate  not  to  be  removed.     1  Sess.  Ca.  p.  253,  No.  201.     Cunn.  28. 
2  Barn.  B.  R.  272,  440,  457,  S.  C.     Ante,  932. 

Upon  appeal  to  the  sessions  the  poor's  rate  was  quashed,  and  the  sessions  made 
a  new  one.  To  remove  which  I  moved  for  a  certiorari,  because  here  we  could  have 
no  appeal,  which  was  one  reason  given  in  the  case  of  Uttoxeter.  But  the  Court  said, 
that  was  not  the  only  reason  they  went  upon,  and  denied  a  certiorari. 

Burleigh  vers.  Harris. 

No  writ  of  error  coram  vobis  lies  after  affirmance.     2  Barn.  B.  R.  422,  430,  431. 

Cunn.  34,  S.  C. 

A  judgment  was  recovered  in  the  Marshalsea,  and  error  brought  in  B.  R.  and 
error  in  law  assigned,  and  the  judgment  affirmed  :  then  a  writ  of  error  coram  vobis 
was  brought,  and  error  in  fact  assigned  ;  and  the  Court  staid  proceedings  upon  it, 
and  gave  leave  to  take  out  execution.  For  as  error  in  fact  and  [976]  law  cannot  be 
both  assigned  on  one  writ,  there  is  no  reason  to  do  it  by  a  more  dilatory  method  : 
and  it  is  like  the  case  of  Lambell  v.  Pretti/john  (ante,  690)  where  it  was  held  that 
error  coram  vobis  would  not  lie  after  affirmance  in  the  Exchequer  Chamber  :  besides 
it  would  be  very  odd,  that  the  same  Court  should  ailirm  and  reverse.  And  as  to  the 
case  in  Salk.  337,  where  it  is  reported  to  lie  after  affirmance ;  that  is  not  warranted 
by  the  record,  which  is  entered  Hil.  3  &  4  Jac.  2,  Rot.  420,  by  which  it  appears, 
the  wiit  of  error  abated,  and  there  was  no  affirmance ;  which  is  agreeable  to  1  Roll. 
Abr.  753,  Q.  1. 
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DoMiNUS  Eex  vers.  Ellames. 

Amendment.     2  Barn.  B.  R.  440,  445.     Gas.  temp.  Hard.  42,  more  at  large  and 
Cun.  39,  verbatim  in  the  same.     And.  Ill  n.  S.  C. 

Information  in  the  nature  of  a  quo  warranto  against  the  defendant,  who  claimed 
to  be  Mayor  of  Chester.  The  defendant  justified  under  a  charter  and  by-law,  by 
which  the  mayor  is  to  be  chosen  by  all  the  fellow  citizens  of  the  city  and  of  the 
suburbs  and  hamlets  inhabiting  within  the  same,  or  a  major  part  of  them  ;  and  lays 
his  election  to  be  by  the  majority  of  the  citizens  of  Chester.  To  this  there  was 
a  demurrer  and  joinder  in  demurrer.  And  when  it  came  into  the  paper,  the  defen- 
dant's counsel  perceived,  that  they  had  left  out  those  citizens  who  inhabited  within 
the  suburbs  and  hamlets.  Whereupon  they  moved  to  amend,  and  shewed  by  affidavits, 
that  the  prosecutor  had  not  lost  a  trial,  and  offered  to  pay  costs,  and  likewise  produced 
an  affidavit,  that  it  was  not  a  voluntary  mistake. 

And  after  long  debate  and  many  cases  cited,  the  Court  gave  leave  to  amend,  and 
chiefly  for  reasons  peculiar  to  this  case.  1.  Because  otherwise  the  office  would  be 
lost,  without  trial  of  the  right  (1).  2.  This  cannot  be  made  use  of  as  a  trick  to  gain 
time,  because  of  the  affidavit  made  in  this  case.  3.  Here  has  been  no  trial  lost,  so 
that  the  prosecutor  may  still  try  the  merits  in  time  (2).  4.  The  prosecutor  was  not 
driven  to  demur ;  for  if  he  had  gone  to  issue,  and  it  had  been  found  with  the 
defendant;  yet  as  a  defect  of  title  appears  in  the  plea,  he  would  have  been  intitled 
to  a  judgment  of  ouster.     Vide  ante,  394,  873  (3). 

(1)  Plea  in  quo  warranto  allowed  to  be  amended  after  issue  joined  and  cause 
made,  a  remanet  by  reason  of  the  multiplicity  of  business  though  the  defendant's 
office  was  determined,  because  the  rights  of  other  persons  would  be  affected  by  the 
event  of  the  cause.     Rex  v.  Armstrong,  And.  109. 

(2)  Vide  Rex  v.  Edwards,  And.  Ill  n. 

(3)  It  is  laid  down  by  Lord  Hardwicke  in  delivering  this  judgment  as  reported 
Cas.  temp.  Hard.  "  that  amendments  at  the  common  law  are  wholly  discretionary." 


[977]    Trinity  Term,  *7  Georgii  2.     In  B.  R. 

Philip  Lord  Hardwicke,  Lord  Chief  Justice.  Sir  Francis  Page,  Knt.,  Sir  Edmund 
Probyn,  Knt.,  William  Lee,  Esq.,  Justices.  John  Willes,  Esq.,  Attorney  General. 
Dudley  Ryder,  Esq.,  Solicitor  General. 

Caswell  vers.  Norman. 

Where  executor  shall  pay  costs.     2  Barn.  B.  R.  4.50.     Cun.  38.     1  H.  Black.  567  n.  S.  C. 

An  executor  brought  error  of  a  judgment  after  a  devastavit,  and  the  Court  held 
he  ought  to  pay  costs  on  affirmance  (1). 

*  7  &  8.     See  Burr.  Sett.  Cas.  7,  n.  to  2  ed. 

(1)  Vide  Saltern  v.  Wynne,  post,  1072.  Williams  et  AV  Executors  v.  Ryley,  in  Cam. 
Scac.  1  H.  Black.  566. 

Smith  vers.  HixoN. 

The  husband  alone  may  sue  for  malicious  prosecution  of  the  wife  per  quod  he  was 
put  to  expence.  Cas.  temp.  Hard.  54.  2  Barn.  B.  R.  465.  Cun.  52.  Vide 
2  Com.  Dig.  Baron  &  Feme  (X.),  107. 

Case  for  maliciously  prosecuting  the  plaintiff"  and  his  wife  for  receiving  stolen 
goods  knowing  them  to  be  stolen,  per  quod  they  were  both  scandalized,  and  the 
husband  interrupted  in  his  trade,  and  put  to  expence.  On  not  guilty  pleaded,  the 
jury  find  for  the  defendant  as  to  prosecuting  the  husband,  and  for  the  plaintiff'  as  to  the 
prosecution  of  the  wife.  And  it  was  moved  in  arrest  of  judgment,  that  what  concerns 
the  husband  being  now  out  of  the  case,  the  wife  should  have  joined  in  the  action  as 
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to  the  matter  for  which  the  plaintiff  would  recover,  and  the  action  would  survive 
to  her  ;  and  they  cited  Cro.  El.  884.      1  Sid.  5. 

[978]  Sed  per  Curiam,  in  Savil  v.  Roherk{a),  Salk.  13,  it  was  indeed  held,  that 
expence  alone  without  scandal  would  not  be  a  ground  for  such  an  action  :  but  after- 
wards in  the  case  of  Jones  v.  Gwynne{h),  Hil.  12  Ann.  that  opinion  was  exploded. 
Here  it  i.s  laid  that  the  husband  was  put  to  expence,  and  this  being  an  action  founded 
upon  a  tort,  the  plaintiff  was  not  bound  to  prove  all  the  declaration,  as  he  is  in  the 
case  of  contracts  :  and  though  this  action  as  to  the  scandal  may  survive  to  the  wife ; 
yet  that  is  no  reason,  for  he  may  undoubtedly  maintain  trespass  for  beating  her 
per  quod  consortium  amisit,  and  yet  no  doubt  the  action  for  beating  will  survive. 
The  plaintiff  must  have  judgment. 

(a)  Eep.  also  Salk.   16.      5  Mod.    394,  405.     Carth.   416.     1    Ld.   Raym.   374. 
12  Mod.  208.     Holt  8,  150,  193,  S.  C.     2  Vin.  25,  pi.  42. 
(6)  Salk.  15.     10  Mod.  14S,  214.     Gilb.  185,  S.  C. 

Brassey  et  Al'  vers.  Dawson  et  Al'. 

Land-tax  money  in  the  hands  of  the  collector  is  a  debt  due  to  the  King.  Where 
therefore  the  collector  commits  an  act  of  bankruptcy  on  the  7th,  and  his  goods  are 
seized  under  the  warrant  of  the  commissioners  for  land-tax  money  the  16th,  and  a 
commission  issues  against  him  the  17th,  the  assignment  is  made  the  19th  and  the 
goods  are  sold  under  the  warrant  the  22d,  trover  for  the  goods  will  not  lie  by  the 
assignees  without  payment  or  tender  of  the  money  due  by  him.  But  such  warrant 
binds  the  goods  not  from  the  date  but  from  the  time  of  the  seizure.  2  Barn. 
B.  E.  342,  382.     Cun.  265.     Kely.  290,  S.  C. 

In  trover  by  the  plaintiffs  as  assignees  of  the  effects  of  Samuel  Fairclough  a 
bankrupt,  a  case  was  made  for  the  opinion  of  the  Court. 

That  the  bankrupt  was  appointed  collector  of  the  land-tax  for  the  precinct  of 
Aldgate  in  the  City  of  London  during  the  year  1730.  That  7  July  1731,  he  com- 
mitted an  act  of  bankruptcy,  having  then  1901.  of  the  tax  in  his  hands.  That  16 
July,  the  commissioners  of  the  land-tax  issued  their  warrant,  upon  which  the  goods  in 
the  declaration  were  seized  the  same  day.  That  17  July  a  commission  of  bankruptcy 
issued.  That  an  assignment  was  made  to  the  plaintiffs  on  19  July,  and  that  on  22 
July  the  defendants  took  away  the  goods,  and  sold  them. 

Upon  this  state  of  the  case  the  general  question  was,  whether  the  plaintiffs  had  a 
property  in  these  goods  ;  for  as  to  a  conversion  (supposing  there  was  a  property)  the 
defendants  did  not  offer  to  dispute  it.  This  cause  was  twice  argued  at  the  Bar,  and 
for  the  understanding  it,  I  shall  give  my  own  argument  for  the  plaintiffs,  and  the 
opinion  of  the  Court  for  the  defendants. 

Strange  pro  quer'.  I  shall  consider  this  case  two  ways,  1.  As  if  it  was  between 
private  persons  ;  and  2.  Whether  here  is  any  intervention  of  the  prerogative. 

As  to  the  first,  to  make  these  goods  seizable  they  must  be  his,  i.e.  the  bankrupt's, 
at  the  time  of  such  seizure.  The  power  in  3  Geo.  2,  c.  25,  is,  "  for  the  commissioners 
to  seize  the  estate  real  and  personal  of  such  collector  to  him  belonging."  And  I  shall 
insist,  that  on  16  July  these  goods  were  not  his,  the  act  of  bankruptcy  being  stated 
to  have  been  before.  And  that  though  in  the  case  of  the  Crown  it  has  been  held, 
that  it  is  sufficient  to  [979]  come  any  time  before  the  assignment,  and  there  is  no 
relation  to  bind  the  Crown  ;  yet  in  the  case  of  a  subject  the  goods  are  in  the  assignee 
by  relation  from  the  act  of  bankruptcy,  and  all  mesne  acts  will  be  avoided.  Salk.  111. 
And  therefore  it  is  constant  experience,  to  over-reach  a  compleat  execution  at  the  suit 
of  a  subject,  by  shewing  only  an  act  of  bankruptcy  before.  And  21  Jac.  1,  c.  19, 
supposes  so,  by  providing  that  the  goods  shall  be  equally  distributed  between  the 
creditors,  whereof  no  execution  is  served  and  executed  before  an  act  of  bankruptcy. 
So  in  Philips  v.  Thompson,  3  Lev.  69,  191,  where  the  writ  was  delivered  before,  but 
not  executed  until  after  an  act  of  bankruptcy  ;  it  was  not  doubted,  but  it  would  have 
been  bad,  had  the  act  of  bankruptcy  been  before  both.  Bankrupts  are  considered  as 
offenders,  who  have  forfeited  their  estate,  and  are  not  capable  of  conveying  any 
property  :  and  therefore  where  after  an  act  of  bankruptcy,  and  before  any  commission, 
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the  bankrupt  sells  goods ;  it  is  in  the  election  of  the  assignee,  to  disavow  it  and  bring 
trover :  he  may  indeed  avow  it,  and  sue  for  the  money ;  but  then  the  bankrupt  is  not 
considered  as  transferring  any  property  of  his  own,  but  as  acting  as  servant  to  the 
assignee.  This  shews  there  is  no  sort  of  pro|)erty  remaining  in  the  bankrupt. 
However  it  will  be  sufficient  for  ray  purpose,  if  we  only  suppose  the  property  to  be  in 
abeyance,  as  in  the  common  case  of  intestacy  before  administration  ;  for  then  the 
goods  were  not  his,  and  consequently  not  seizable. 

2.  If  it  would  be  thus  in  the  case  of  the  subject,  let  us  see  if  there  is  any  inter- 
vention of  the  prerogative,  to  give  it  a  different  turn.  This  indeed  is  the  main  point 
between  us,  for  if  he  is  considered  as  the  debtor  of  the  Crown,  and  the  warrant  of  the 
commissioners  to  be  equal  to  an  extent;  I  admit  it  will  be  against  us,  and  the  Grown 
must  take,  the  warrant  coming  before  any  assignment.  And  on  the  other  hand,  if 
the  Crown  is  out  of  the  case,  I  apprehend  it  will  not  be  disputed,  but  that  the 
plaintiffs  are  intitled. 

And  I  shall  insist  for  the  plaintiffs,  that  the  collector  is  not  to  be  considered  as  the 
debtor  of  the  Crown ;  but  the  receiver  general  is,  and  so  is  the  division  ;  and  there  is 
a  plain  reason  for  this  distinction  :  the  division  is  originally  charged,  and  can  no  way 
be  discharged,  but  by  a  payment  to  the  receiver  general.  The  collector  is  a  middle 
man  between  them,  in  whom  the  Crown  reposes  no  confidence,  and  therefore  leaves 
him  to  be  appointed  by  the  division  ;  and  at  the  same  time  the  Crown  reserves  to 
itself  the  appointment  of  the  receiver  general,  as  the  person  by  whose  acts  the  Crown 
may  be  affected.  Had  the  Act  intended  to  turn  the  brown  round  to  a  remedy  against  the 
collector  in  the  first  place  ;  [980]  it  would  only  have  provided,  that  what  remained 
after  disposal  of  the  collector's  effects,  shall  be  levied  on  the  division  by  a  re-assess- 
ment. But  lest  such  a  construction  should  be  made,  there  is  added  an  express 
declaration,  that  payment  to  the  collector  is  no  discharge  to  the  division,  until  the 
money  is  lodged  in  the  receiver  general's  hands.  The  plain  import  of  which  is,  let 
the  division  take  care  who  they  send  the  money  by,  for  he  shall  be  considered  as  their 
agent,  and  not  the  Crown's.  If  the  Crown  was  in  any  danger  of  losing  the  duty, 
there  might  be  some  colour  to  set  up  the  prerogative  ;  but  here  the  duty  is  secured 
to  the  Crown  in  all  events  by  assessments  and  re-assessments.  The  receiver  general 
is  the  Crown's  debtor,  because  the  Crown  can  resort  to  no  one  else,  when  the  money 
is  in  his  hands ;  but  it's  being  in  the  collector's  hands  is  a  circumstance  of  no 
consequence  to  the  Crown,  or  that  makes  the  least  alteration.  Put  the  case  that  I  am 
debtor  to  the  Crown,  and  send  my  servant  to  the  Exchequer  with  the  money,  and  he 
neglects  to  pay  it  in  ;  can  that  servant  be  said  to  be  the  debtor  on  whom  the  Crown 
can  levy  the  money  1  no :  the  Crown  considers  me  as  the  debtor  still,  and  as  the 
person  who  is  to  suffer  by  the  other's  neglect.  Will  any  body  say,  the  Crown  is 
bound  to  take  the  collector  for  its  paymaster?  the  Act  provides  for  the  contrary. 

Now  if  the  Crown  has  liberty  to  avow  or  disavow  the  payment  to  the  collector. 
Then  the  divisions  having  once  paid  the  money,  and  being  bound  to  pay  it  again,  is  a 
bettering  the  condition  of  the  Crown  ;  and  no  ease,  but  a  load  on  the  division. 

There  is  one  thing  more  to  be  considered,  and  that  is ;  supposing  the  Crown  has 
its  election,  to  resort  to  the  collector  or  the  division,  and  they  are  to  be  considered 
only  as  so  many  several  securities  to  the  Crown  ;  yet  whether  this  warrant  of  the 
commissioners,  which  came  before  the  assignment,  is  to  be  considered  as  equal  to  an 
extent,  which  I  admit  comes  in  time,  if  before  the  assignment.  And  I  apprehend 
there  is  a  great  difference  between  them.  An  extent  is  a  matter  of  record,  an  ancient 
common  law  process,  and  binds  from  the  teste  notwithstanding  the  Statute  of  Frauds, 
whereas  this  warrant  of  the  commissioners  is  a  mere  matter  in  pais,  the  date  whereof 
is  of  no  consequence.  And  can  it  be  imagined,  that  if  the  Parliament  had  intended 
to  make  the  collector  debtor  to  the  Crown,  that  they  would  not  have  left  to  the 
Crown  so  noble  a  remedy  as  an  extent ;  or  at  least  have  provided,  that  this  warrant 
should  be  equal  to  an  extent :  whereas  having  not  done  so,  but  only  impowered  the 
commissioners  to  issue  a  warrant,  and  continued  the  charge  on  the  division  ;  it  must 
be  taken  to  be  a  provision  in  favour  of  the  division,  and  for  their  reimbursement : 
that  whereas  without  such  provision,  every  man  who  is  re-assessed,  would  have  no 
other  remedy,  but  a  separate  action  for  money  had  and  received  to  his  use,  which 
would  cer-[981]-tainly  lie  against  the  collector  who  receives  and  does  not  pay  over; 
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they  shall  now  all  have  a  more  expeditious  and  less  expensive  remedy.  This  is  find- 
ing a  proper  use  for  the  warrant  of  the  commissioners.  It  falls  in  with  the  declarations 
in  favour  of  the  duty,  that  the  division  is  not  discharged,  until  the  receiver  general 
has  the  money  ;  and  it  falls  in  too  with  the  different  constitution  of  the  two  officers, 
for  one  of  which  the  division  is  answerable,  and  not  for  the  other.  And  therefore  I 
hope  this  action  of  trover  is  well  brought. 

Lord  Hardwick  contra  delivered  (at  another  day)  the  resolution  of  the  Court. 

This  case  has  been  properly  divided  at  the  Bar  into  two  points.  First,  what  the 
consequence  would  be,  if  this  is  considered  as  between  two  subjects ;  and  secondly, 
whether  the  prerogative  of  the  Crown  makes  any  difference.  And  as  to  the  first  of 
these,  we  are  all  of  opinion,  that  if  this  was  a  case  between  two  subjects,  the  property 
of  these  goods  would  be  in  the  plaintiffs.  The  commissioners  of  bankruptcy  have 
neither  by  the  13  Eliz.  nor  the  Statute  of  Jac.  1,  any  property  vested  in  them,  but 
only  a  power  to  take  order  about  them  by  their  discretion.  Sir  T.  Jones,  196.  And 
when  they  have  once  executed  that  authority  by  assignment,  the  property  is  in  the 
assignees  by  relation  from  the  time  of  the  act  of  bankruptcy  committed  ;  and  an 
executor  taken  after  such  act  of  bankruptcy,  and  before  the  assignment  at  the  suit 
of  a  subject,  will  certainly  be  avoided  (I):  as  was  held  in  Cole  v.  Davis,  Hil. 
10  W.  3,  and  so  is  3  Lev.  191,  69,  for  the  execution  is  a  mesne  act,  and  as  such  will  be 
avoided.  Salk.  111.  The  property  is  not  in  abeyance  until  assignment,  but  remains 
in  the  bankrupt,  according  to  Salk.  108. 

But  then  secondly,  we  think  here  is  such  an  intervention  of  the  prerogative  of  the 
Crown,  as  will  defeat  the  plaintiffs  in  this  action.  For  this  purpose  two  things  are 
to  be  considered  ;  first,  whether  the  money  in  the  hands  of  the  collector  made  him 
debtor  to  the  Crown  for  so  much  ;  and  secondly,  what  effect  the  warrant  and  seizure 
will  have  in  the  present  case. 

And  first  we  hold  that  notwithstanding  the  objections  made  at  the  Bar,  the 
collector  is  to  be  considered  as  the  King's  servant,  and  indebted  to  him.  It  is  the 
King's  money  that  is  collected,  and  the  allowance  to  the  collector  is  not  made  by  the 
division,  but  by  the  King :  and  though  the  division  is  liable  for  his  imbezilments, 
yet  that  is  only  as  so  many  several  securities  to  the  Crown.  To  what  purpose  are 
powers  given  to  the  [982]  commissioners,  to  summon  any  person  they  suspect  of 
imbeziling,  if  he  is  not  considered  as  indebted  to  the  Crown  ? 

And  as  to  the  second  thing  to  be  considered,  viz.  what  effect  the  warrant  of  the 
commissioners  will  be  of :  we  do  not  think  it  is  equal  to  an  extent,  so  as  to  bind  the 
goods  from  the  date:  but  what  we  ground  our  judgment  upon  is,  that  until  an 
assignment  the  property  was  in  the  bankrupt;  that  the  Crown's  hands  were  upon 
these  goods,  and  created  a  lien  before  the  assignment.  The  Crown  is  not  bound  by 
the  Acts  relating  to  bankrupts,  not  being  named.  Sir  W.  Jones  202,  and  though  the 
King  is  bound  by  an  actual  assignment,  2  Show.  481,  yet  that  is  because  the  property 
is  then  absolutely  transferred  to  a  third  person  (2).  But  relations,  which  are  but 
fictions  of  law,  cannot  bind  the  Crown.  Hob.  339.  And  though  the  actual  sale  was 
not  until  after  the  assignment,  yet  the  goods  were  in  custodia  legis  before.  Cro. 
Car.  148.  Upon  this  seizure  all  the  right  which  the  assignees  had,  is  to  redeem  the 
goods  on  payment  of  the  money,  which  are  in  the  hands  of  the  commissioners  as  a 
pledge  for  that  purpose.  But  they  brought  their  action  without  payment  or  tender 
of  the  money,  and  consequently  must  fail  in  it. 

The  postea  must  be  delivered  to  the  defendants,  and  the  plaintiffs  must  pay  the 
costs  of  a  nonsuit ;  which  upon  affidavit  of  the  defendants  acting  as  officers  were 
ordered  to  be  treble  (3). 

(1)  Vide  Cooper  v.  Chittei/,  1  Burr.  20.  1  Black.  Eep.  65,  S.  C.  Hikhin  v. 
Campbell,  2  Black.  Rep.  827.  That  the  assignees  under  these  circumstances  may  either 
bring  trover  for  the  goods  or  assumpsit  for  the  produce  of  the  sale.  But  they  cannot 
bring  trespass  against  the  sheriff.  Smith  ct  AV  Assignee  of  Clarke  v.  Milles,  3  Term 
Rep.  475.     Vide  Cooke's  Bank.  Law,  679,  3  ed. 

(2)  Lerhmere  v.  Thoroughgood,  3  Mod.  236.  Comb.  123,  S.  C.  Rwke  v.  Dayrell, 
4  Term  Rep.  408. 

(3)  Walker  v.  Sir  Philip  Egerton,  Comb.  322.  Ilunl  v.  Robinson,  Cas.  Prac.  C.  P.  16. 
Rex  V.  Poland,  ante,  49. 
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DoMiNUS  Rex  vers.  Smith. 

[Discussed,  B.  v.  Clarke,  In  re  Race,  1857,  7  El.  &  B.  196.] 

On  a  habeas  corpus  the  Court  will  not  determine  the  right  of  guardianship  but  set 
the  child  at  liberty.     Cun.  75,  S.  C.  more  full. 

A  boy  between  thirteen  and  fourteen  years  old  was  brought  up  by  habeas  corpus 
sued  out  by  his  father,  in  order  to  have  him  delivered  over  to  him  by  an  aunt, 
who  kept  him,  according  to  Johnson's  case  (ante,  579).  And  now  upon  debate  that 
case  was  over-ruled,  and  Mr.  J.  Lee  said.  Lord  Raymond  repented  of  what  was  done 
in  that  case.  And  all  the  Court  declared,  that  upon  this  writ  they  could  only  deliver 
him  out  of  the  custody  of  the  aunt,  and  inform  him  he  was  at  liberty  to  go  where  he 
pleased.  And  the  boy  chose  to  stay  with  the  aunt ;  and  they  said  that  was  all  that 
was  done  in  Lady  Catherine  Anneslq/'s  case :  that  the  right  of  guardianship  could  not 
be  determined  by  them  in  this  summary  way,  and  the  father  was  not  without  other 
remedy  :  he  might  have  trespass  quare  filium  et  hajredem  suum  rapuit,  or  other 
actions,  that  would  properly  bring  the  right  of  guardianship  in  question  (1). 

(1)  Vide  Rex  v.  Sir  F.  Blake  Delaval,  where  the  judgment  given  here  is  approved 
of,  but  the  dicta  are  denied,  and  it  is  laid  down,  "that  the  Court  are  to  judge  upon 
the  circumstances  of  the  particular  case,  and  to  give  their  directions  accordingly." 
And  see  Rex  v.  M.  Mead,  1  Burr.  541. 

[983]    DOMiNUS  Rex  vers.  Bartlett  et  Al'. 

Sessions  cannot  meddle  with  overseers  accounts  till  allowed  by  two  justices. 
2  Barn.  B.  R.  400,  462.     1  Bott  by  Const,  264,  pi.  290,  much  fuller. 

An  order  made  at  Sessions  relating  to  accounts  of  overseers  of  the  poor  was  moved 
to  be  quashed,  because  it  did  not  appear  the  accounts  had  been  before  two  justices 
quorum  unus,  and  they  cannot  come  per  saltum  to  the  sessions  ;  and  Salk.  533,  was 
cited.  On  the  other  side  it  was  said,  that  it  appeared  there  was  an  allowance,  for  the 
appeal  is  said  to  be  against  the  disbursements  and  the  allowance  thereof,  which  the 
Court  will  presume  was  regular ;  and  being  in  general,  is  not  like  the  case  in  Salk. 
which  was  said  to  be  by  two  justices  without  quorum  unus.  Sed  per  Curiam,  it  does 
not  follow  that  this  was  an  allowance  by  two  justices,  for  the  parish  might  do  it;  and 
therefore  for  want  of  jurisdiction  this  order  must  be  quashed  (1). 

(1)  Bex  V.  Whitear  &  Al'  3  Burr.  1365  S.  P.  after  17  Geo.  2,  c.  38,  sect.  4. 

RuDiNG  vers.  Newel.     Ante,  957. 

No  peremptory  mandamus  pending  error  on  action  for  false  return. 

The  plaintiff  brought  his  mandamus  to  be  restored  to  the  office  of  register  of  the 
archdeacon  ;  and  non  fuit  appunctuatus  being  returned,  brought  his  action,  and  falsified 
the  return  :  the  defendant  brought  error  in  the  Exchequer  Chamber.  And  it  was  held 
to  be  a  supersedeas  to  a  peremptory  mandamus. 

Taylor  vers.  Lowe. 

How  pauper  shall  be  punished  for  not  going  on  to  trial. 

I  moved  on  the  authority  of  Noahs  v.  Watts,  (ante,  420)  that  the  plaintiff,  who  was 
a  pauper,  might  be  restrained  from  going  on  to  trial,  till  he  paid  costs  for  fonner 
notices.  But  the  Court  thought  that  case  did  not  put  it  on  a  right  foot,  and  that  it  was 
absurd  to  make  any  rule  about  costs,  whilst  the  admission  stood ;  and  therefore 
ordered  plaintiff  to  shew  cause,  why  he  should  not  be  dispaupered.  And  on  affidavit 
of  service  made  it  absolute. 
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DoMiNus  Rex  vers.  Inhabitantes  de  Sundrish  in  Kent. 

A  man  cannot  be  removed  from  his  term.     Burr.  Sett.  Ca.  7,  and  Sess.  Ca. 
ed.  1750,  vol.  1,  No.  200,  S.  C. 

Upon  a  special  order  of  sessions,  it  was  stated,  that  Thomas  Perch  by  indenture 
dated  25  March  1701,  demised  to  Thomas  Gates  (the  father  of  the  poor  person 
removed)  a  cottage  with  a  garden,  orchard  and  backside,  in  Hever  for  99  years,  at 
5s.  per  annum,  which  was  the  full  value  for  any  thing  that  appeared  to  the  contrary. 
That  the  father  lived  there  till  his  [984]  death,  and  then  by  will  gave  it  to  his  son,  who 
entered  upon  the  premisses,  and  becoming  poor  was  removed.  And  the  justices  at 
sessions  confirm  the  order  of  removal. 

Strange  moved  to  quash  it,  because  a  man  cannot  be  removed  from  his  own  estate  : 
and  said,  it  had  been  gradually  determined,  and  was  now  settled  in  the  case  of  a  term 
for  years.  It  was  first  held  in  the  case  of  a  freehold,  Salk.  524,  then  in  the  case  of 
a  copyhold  of  small  value,  Pas.  11  Ann.  between  Harroio  and  Edgeware,  and  afterwards 
Trin.  4  Geo.  1,  int'  Paroch'  Miirsley  and  Grandbmvugh,  where  the  assignee  of  a  term  of 
99  years  at  Is.  per  annum  rent  was  held  to  be  settled  by  being  irremoveable. 

Et  per  Curiam,  this  man  does  not  come  in  to  settle  after  rambling  about,  as  the 
statute  13  &  14  Car.  2,  c.  12,  has  it :  but  comes  to  an  ancient  term,  not  newly  created 
upon  his  arrival.  In  the  case  last  cited  the  value  of  the  whole  was  but  30s.  per  annum, 
and  the  greatest  part  let  oflf  to  others.  But  its  being  under  101.  per  annum  shews, 
that  the  value  is  no  more  regarded  in  leaseholds  than  freeholds.  As  to  the  value  in 
this  case,  it  appears  the  justices  never  inquired  into  it,  and  from  the  particulars  it 
must  be  above  5s.(l).     Therefore  the  order  must  be  quashed. 

(1)  The  father  had  charged  it  and  all  other  his  estates  with  201.  to  be  paid  to  the 
mother  for  her  maintenance.     Vide  Burr.  S.  C.  7. 

DoMiNUS  Rex  vers.  Jeffs. 
In  what  cases  the  King  may  withdraw  a  juror. 

He  was  indicted  for  barratry ;  and  after  some  strong  proof,  the  prosecutor  could 
not  go  on  for  want  of  a  copy  of  several  processes.  Whereupon  it  was  insisted  to  with- 
draw a  juror,  as  it  was  done  last  term  on  an  indictment  against  the  scavengers  of 
St.  Giles's  for  not  paying  money  according  to  a  justice's  order;  and  there  being  some 
unpreparedness,  Mr.  Abney,  one  of  the  King's  Counsel,  consented  to  withdraw  a  juror. 

The  Chief  Justice  at  first  inclined  to  it ;  but  upon  consideration  held,  that  there 
was  a  difference  between  that  case,  which  may  be  compared  to  cases  of  a  civil  nature, 
and  this,  where  the  punishment  may  be  infamous,  as  the  pillory  ;  and  for  that  reason 
it  has  never  been  done  in  perjury  or  forgery  (1).  And  therefore  he  refused  it  in 
this  case. 

(1)  T.  Raym.  84,  contra.  Vide  the  power  of  the  Court  to  discharge  a  jury  charged 
with  a  prisoner  in  a  capital  case  fully  discussed.  Fost.  Cr.  Law  23.  But  that  learned 
Judge  is  of  opinion  that  in  capital  cases  to  discharge  a  jury  after  evidence  given  and 
concluded  on  the  part  of  the  Crown  for  want  of  sufficient  evidence  to  convict  in  order 
to  bring  the  prisoner  to  a  second  trial  (as  was  done  in  JVhithread  and  Fcnwick's  case, 
2  St.  Tr.)  is  a  most  unjustifiable  proceeding  and  ought  never  to  be  drawn  into  example. 
See  2  Hawk.  P.  C.  c.  47,  s.  1,  459,  and  the  cases  cited  in  the  margin.     2  H.  H.  P.  C.  294. 

[985]    Holiday  et  Al'  vers.  Colonel  Pitt. 

Members  of  Parliament  have  privilege  of  return  after  its  dissolution.  They  may 
be  discharged  on  motion  without  filing  common  bill(l).  Comyns  444.  Cas. 
temp.  Hard.  28,  37.     Fort.  342.     2  Barn.  B.  R.  422,  433,  448.     Cunn.  16,  S.  C. 

The  defendant  was  a  Member  of  Parliament  for  Camelford.  And  on  16  April  last 
the  Parliament  was  prorogued:  on  17th  a  proclamation  was  ordered  to  dissolve  it, 
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which  was  published  the  18th,  and  on  20  April  the  colonel  was  arrested  at  the  suit 
of  the  plaintiff,  and  being  in  custody  was  charged  with  several  other  actions. 

In  Easter  term  last  he  moved  to  be  discharged  :  for  that  members  had  a  privilege 
redeuudo  after  the  dissolution,  and  the  ariest  was  within  such  time  of  privilege. 

After  the  matter  had  been  spoken  to  in  B.  R.  it  was  adjourned  to  Serjeants-Inn, 
to  be  argued  before  all  the  Judges.  And  the  counsel  for  Mr.  Pitt  applied  themselves 
to  three  points.  1.  To  shew  that  there  was  a  privilege  redeundo  after  a  dissolution, 
as  well  as  after  prorogation,  which  was  not  disputed.  2.  To  shew  that  Mr.  Pitt  was 
arrested  within  that  time  of  privilege.  And  3.  That  this  application  for  his  discharge 
by  way  of  motion  was  proper. 

As  to  tiie  first  point :  it  was  said,  that  all  privilege  arises  by  prescription  time  out 
of  mind,  and  no  new  privilege  can  be  created  but  by  Act  of  Parliament.  Sir  Robert 
Atkins  in  his  treatise  of  the  Power  of  Parliament  38,  39.  That  prorogations  are 
modern,  in  comparison  with  the  antiquity  of  Parliaments ;  and  it  was  not  till  the 
time  of  Henry  8  that  the  present  frequent  prorogations  were  made.  Formerly  two 
or  three  new  Parliaments  were  summoned  in  one  year,  and  dissolved  ;  and  therefore 
the  privilege  redeundo  (which  it  is  agreed  there  is)  must  be  after  a  dissolution  as  well 
as  a  prorogation.  It  is  the  duty  of  members  to  stay  the  whole  session  ;  and  in  6  H.  8, 
c.  16,  departing  before  the  end  of  the  session  is  a  loss  of  wages  ;  and  in  4  Inst.  44,  there 
are  many  instances  of  informations  by  the  Attorney  General  for  departing  from  Parlia- 
ment. In  Scobel's  Memorials  88,  it  is  mentioned  to  be  a  privilege,  eundo  morando 
et  redeundo  for  themselves  and  servants,  which  is  likewise  mentioned  page  103,  108, 
and  in  Dewe's  Journal  414,  Dodderidge's  Preface  to  the  Opinions  of  Learned  Antiquaries, 
and  Sir  R.  Atkins  38,  39.  So  in  the  article  of  wages,  they  were  paid  for  some  days 
after  the  dissolution  ;  4  Inst.  46,  wages  are  due  for  every  day,  veniendo,  morando  et 
exinde  ad  propria  redeundo,  and  the  35  H.  8,  c.  11,  gives  them  for  as  many  days  as 
may  be  reasonably  taken  up  in  coming  and  returning.  In  the  [986]  Register  192  a. 
there  is  a  writ  to  the  sheriff  to  levy  191.  4s.  pro  expensis  militum  veniendo  ad  Parlia- 
mentura,  ibidem  morando,  et  exinde  ad  propria  redeundo,  pro  48  diebus. 

Another  authority  to  shew  that  equal  privilege  subsists  in  returning  as  in  coming, 
was  from  Charta  de  Foresta,  c.  11,  Qaicunque  Archiepiscopus,  episcopus,  comes  vel 
baro  veniens  ad  iios  ad  mandatura  nostrum,  transierit  per  forestam  nostram,  liceat 
ei  capere  unam  bestiam  vel  duas  per  visum  forestarii  si  prLBsens  fuerit;  sin  autem, 
faciat  cornare,  ne  videatur  hoc  furtive  facere.  Hoc  idem  liceat  eis  redeundo  facere 
sicut  praedictum  est.  And  4  Inst.  308,  was  cited  to  prove  that  the  words  veniens  ad 
uos  ad  raandatum  nostrum,  were  to  be  understood  of  coming  to  Parliament. 

Another  argument  was  drawn  from  1  Jac.  1,  c.  3,  which  was  made  to  cure  an 
inconvenience  arising  from  this  privilege  as  to  members  taken  in  execution  out  of 
the  time  of  privilege,  and  to  give  the  plaintiff  a  new  writ  of  execution,  when  the  time 
of  privilege  was  over. 

It  may  be  objected,  that  these  are  not  rights  inherent  in  the  Commons,  but  what 
flow  from  the  grace  and  favour  of  the  Crown,  and  on  the  beginning  of  a  Parliament  is 
asked  by  the  Speaker  as  such.  To  which  it  is  answered,  that  this  is  done  rather  by 
way  of  recognition,  and  keeping  up  their  right,  than  acknowledging  it  as  a  favour. 
And  it  appears  in  Dewe's  Journal  122,  and  Sir  R.  Atkins  40,  that  Mr.  Onslow,  who 
was  elected  Speaker  in  1566,  neglected  on  his  being  presented  to  Queen  Elizabeth  to 
demand  this  freedom  from  arrests  ;  and  it  was  resolved  that  such  demand  was  not 
necessary,  and  the  privilege  subsisted  notwithstanding. 

They  likewise  compared  this  to  the  case  of  witnesses,  who  are  protected  eundo 
et  redeundo.  1  Mod.  66.  2  Roll.  Abr.  272.  The  same  as  to  the  parties  to  the  suit; 
and  Rastal,  tit.  Privilege,  uses  the  words  in  the  writ  for  wages,  et  exinde  ad  propria 
redeundo.  And  this  returning  has  never  been  very  nicely  scanned,  so  as  to  require 
a  man  to  go  the  direct  road.  Bro.  Privilege  4,  allows  that  the  protection  is  not  forfeited 
by  the  plea  of  extra  viam,  because  it  may  be  he  went  to  buy  a  horse,  victuals,  or  other 
necessaries  for  his  journey.  Neither  is  the  law  so  strict  in  point  of  time,  as  to  require 
the  party  to  set  out  immediately  after  the  trial  is  over;  and  for  that  was  cited  the 
case  of  Hatch  against  Blisset,  vide  Trin.  13  Aim.  in  B.  R.  She  had  a  trial  at  Winchester 
Assizes,  which  was  over  on  Friday  at  four  in  the  afternoon  :  she  staid  there  till  after 
dinner   on   Saturday,  and  in  the   evening   at  seven   was   arrested   going  home   to 
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Portsmouth,  which  is  twenty  miles:  [987]  and  the  Court  held,  that  she  ought  to  be 
discharged,  her  protection  not  being  expired,  and  a  little  deviation  or  loitering 
would  not  alter  it. 

The  statute  12  &  13  W.  3,  c.  3,  was  also  mentioned,  as  taking  notice  of  this 
privilege  of  freedom  from  arrests,  and  as  making  no  distinction  between  a  prorogation 
and  a  dissolution. 

2.  The  next  point  was  to  shew  that  Colonel  Pitt  was  arrested  within  this  time 
of  privilege;  and  for  this  were  cited  2  Lev.  72.  1  Brownl.  91,  which  speak  of  it  as 
subsisting  for  forty  days  after  the  Parliament.  And  in  the  Irish  Acts  3  Ed.  4  (which 
were  generally  transcripts  of  laws  enacted  here)  it  is  expressly  recited  to  have  continu- 
ance for  forty  days  before  and  after  the  Parliament  finished.  However  this  point  was 
not  much  insisted  on,  it  appearing  that  the  House  of  Commons  had  always  avoided 
determining  this  question,  and  had  left  it  at  large  to  a  convenient  time,  of  which 
themselves  were  the  Judges  :  and  therefore  in  the  case  of  Mr.  Martin  in  1586,  who 
was  arrested  twenty  days  before  the  meeting  of  the  Parliament,  the  question  was  put, 
whether  the  House  would  limit  the  time,  and  resolved  they  would  not ;  but  they  held 
that  the  twenty  days  were  within  a  convenient  time,  and  that  therefore  Mr.  Martin 
should  be  discharged.     Scobel  109,  110. 

It  doth  not  appear,  they  ever  entered  into  the  consideration  of  the  nearness  or 
distance  of  each  gentleman's  borough  ;  but  hold  the  same  general  rule,  as  it  is  done 
in  testes  and  returns  of  writs  at  common  law ;  which  are  the  same  near,  as  in  the 
remotest  counties. 

This  gentleman  was  arrested  two  days  after  the  dissolution,  before  he  had  time 
to  settle  his  private  affairs  and  prepare  for  his  journey.  And  the  cases  before  cited 
of  parties  to  a  suit  and  witnesses  were  again  relied  on,  to  shew  there  was  no  occasion 
for  him  to  set  out  immediately  upon  his  return. 

3.  The  third  point  (and  indeed  the  only  one  the  Court  doubted  of)  was  whether 
he  could  be  discharged  by  motion.  And  for  this  Nalson's  Collections,  vol.  2,  page  450, 
was  cited,  where  it  is  said,  that  privilege  of  Parliament  is  a  restraint  to  the  proceedings 
of  Inferior  Courts.  That  the  Courts  of  Westminster-Hall  are  bound  to  take  notice 
of  this  privilege,  and  allow  the  time  out  of  the  Statute  of  Limitations.  That  it  is  ex 
necessitate,  else  he  must  lie  till  the  next  Parliament,  which  may  be  sooner  or  later. 
That  for  expedition  many  things  are  now  done  in  a  summary  way  by  motion,  for 
which  formerly  the  party  used  to  be  put  to  his  audita  querela ;  and  in  the  case  cited 
of  Hatch  V.  Blissel,  she  was  discharged  by  motion.  So  on  7  Ann.  c.  12,  the  servants 
of  ambassadors  are  every  day  discharged  on  motion  ;  and  yet  there  are  [988]  exceptions 
in  that  Act,  as  to  merchants  and  traders,  which  might  be  very  proper  for  special 
pleading.  And  the  statute  29  Car.  2,  c.  7,  against  arrests  upon  Sundays  was  mentioned, 
where  no  doubt  the  party  would  be  discharged  on  motion. 

The  counsel  for  the  plaintiffs  offered  very  little  on  the  two  first  points  ;  but  applied 
themselves  chiefly  to  the  last,  to  shew  that  the  discharge  ought  not  to  be  on  motion  ; 
and  mentioned  the  case  in  Salk.  544,  where  it  was  held,  that  an  attorney  must  plead 
his  privilege  :  and  Carth.  131,  as  to  the  Act  of  Oblivion.  That  the  proper  way  would 
be  to  bring  his  writ  of  privilege,  the  suggestions  whereof  might  be  pleaded  to,  and 
this  great  point  determined  upon  record.  If  there  be  no  addition  in  an  outlawry, 
it  is  bad  ;  but  must  be  avoided  by  writ  of  error.  And  wherever  it  has  been  intended 
to  give  a  power  of  discharging  on  motion,  it  is  mentioned  particularly,  as  to  bankrupts, 
and  seamen. 

There  was  nothing  said  upon  the  argument  by  the  Judges  at  Serjeants'-Inn.  But 
the  last  day  of  the  term  the  Chief  Justice  declared,  that  all  the  Judges  were  of  opinion, 
Mr.  Pitt  was  intitled  to  privilege  redeundo  for  a  convenient  time,  and  that  within  that 
time  he  was  arrested. 

And  as  to  the  third  point  he  declared,  that  there  was  great  doubt  amongst  the 
Judges ;  who  however  did  all  agree,  that  if  a  writ  of  privilege  was  procured,  that 
would  remove  all  difficulties  :  and  therefore  the  rule  was  enlarged  till  next  term, 
without  prejudice  to  the  question,  whether  it  could  be  done  by  way  of  motion  or  not. 

Early  in  the  next  term  a  petition  was  presented  to  the  Lord  Chancellor,  with  an 
affidavit  to  verify  it.  And  upon  presenting  it,  his  Lordship  said,  that  in  so  UTitrodden 
a  path  as  this,  he  should  be  very  careful  what  he  did ;  and  as  it  was  not  his  business 
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to  draw  the  writ,  he  expected  Mr.  Pitt's  counsel  should  prepare  one,  and  send  hira  and 
the  Master  of  the  Rolls  a  copy  of  it:  which  was  done,  from  Pryn's  4th  vol.  of  Parlia- 
mentary Writs,  722,  755,  759,  776,  784,  and  a  day  appointed  to  speak  to  it  before 
them  both.  There  were  no  counsel  attended  on  behalf  of  the  plaintiffs,  the  main  point 
being  determined  against  them.  But  several  objections  being  taken  to  the  manner 
of  verifying  the  petition,  and  to  the  draft  of  the  writ,  the  matter  was  put  off,  with  an 
intimation  that  it  was  hardly  probable  any  determination  would  be  made  within  the 
term ;  and  therefore  recommending  it  to  Mr.  Pitt's  counsel,  whether  they  would  not 
try  what  they  [989]  could  do  in  B.  R.  upon  their  motion,  before  the  term  was  over. 
Upon  this  the  petition  was  withdrawn,  and  mention  made  to  the  Judges  of  the  King's 
Bench,  that  their  opinion  was  desired  upon  the  motion. 

Whereupon  the  evening  before  the  end  of  the  term,  the  Judges  all  met  again  at 
Serjeants'-Inn.  And  the  last  day  of  the  term  the  Chief  Justice  delivered  their 
opinions. 

That  all  the  Judges,  except  the  Chief  Baron  Reynolds,  and  Baron  Thompson, 
were  of  opinion,  that  Mr.  Pitt  ought  to  be  discharged  on  motion  :  that  the  Chief 
Baron  did  not  say  it  would  be  wrong  to  do  so,  but  was  doubtful ;  and  as  for  Mr.  Baron 
Thompson  he  was  strongly  against  it. 

As  what  is  to  be  done  is  therefore  clearly  the  opinion  of  ten  Judges,  I  will  briefly 
state  the  ground  they  go  upon.  For  that  purpose  they  have  taken  two  things  into 
consideration.  1.  How  the  law  stood  before  the  12  &  13  W.  3,  c.  3,  and,  2.  Whether 
that  has  altered  the  law,  and  how  far. 

As  to  the  first  we  think  that  before  the  Statute  12  &  13  W.  3,  the  method  in 
Westminster-Hall  was,  to  discharge  by  writ  of  privilege,  which  was  in  nature  of  a 
supersedeas  to  the  proceedings,  and  the  pleading  concluded,  si  curia  Domini  Regis 
placitum  prajd'  cognoscere  velit  aut  debeat.     1  Pryn's  Register  660. 

And  as  to  the  Statute  12  &  13  W.  3,  we  think  it  has  made  two  alterations. 
1.  That  it  has  taken  away  the  old  plea  of  privilege;  and,  2.  By  making  the  arrest 
irregular  and  illegal. 

'The  Act  was  designed  to  abridge  the  privilege,  and  to  give  leave  to  proceed  after 
a  prorogation.  Then  comes  an  enacting  clause  with  negative  words,  that  the  body 
of  a  member  shall  not  be  arrested  during  the  time  of  privilege.  The  old  plea  there- 
fore of  not  proceeding  is  taken  away,  for  it  is  made  lawful  to  proceed,  and  he  cannot 
plead  to  the  process  though  irregularly  arrested  ;  agreeable  to  what  was  held  in  the 
case  of  Wklrington  v.  Charlton,  Hil.  11  Ann.  in  an  appeal.  If  he  cannot  take  advan- 
tage of  this  the  old  way,  there  is  no  other  left  but  by  motion  ;  and  it  being  rendered 
illegal  to  arrest  the  body,  it  is  an  irregular  execution  of  the  process.  In  Sir  Richard 
Temple's  case  in  1  Sid.  [990]  192,  and  1  Keb.  727,  the  Judges  told  Sir  Richard  he 
must  shew  his  return,  or  writ  of  privilege.  Here  the  defendant  has  complied  with 
the  first  part,  by  producing  the  original  return.  In  Lord  Banbury's  case  in  Salk.  512, 
it  is  said,  they  would  not  proceed  to  try  his  peer.age  by  motion  ;  but  I  have  seen  a 
manuscript  report  of  that  case,  where  Holt  says,  if  there  had  been  no  dispute  of  the 
identity  of  the  person,  and  the  summons  to  Parliament  had  been  shewn,  he  would 
have  discharged  him  on  motion.  There  was  My  Lord  Mordington's  case  in  C.  B.  in  my 
Lord  King's  time  :  and  he  being  a  Scotch  peer  was  arrested,  and  the  Act  of  Union 
having  given  them  the  privilege  of  English  peers,  he  was  discharged  upon  motion  (2). 

In  the  present  case  here  is  matter  of  record  produced  to  warrant  the  discharge, 
and  if  we  have  proper  evidence,  why  should  not  the  remedy  be  speedily  applied  1 

It  is  certainly  so,  as  mentioned  at  the  Bar,  that  ambassadors'  servants,  and  persons 
arrested  on  a  Sunday,  are  discharged  on  motion.  There  are  many  writs  in  Rastal  for 
discharging  jurors,  and  witnesses,  and  yet  it  is  done  every  day  by  motion  ;  and  those 
writs  only  prove,  that  it  may  be  done  another  way.  And  the  inclination  of  Courts 
to  discharge  on  motion  has  been  so  great,  that  the  party  arrested  may  apply  to  the 
Court  under  whose  protection  he  is,  or  the  Court  out  of  which  the  process  issues, 
which  ever  happens  to  sit  first. 

And  if  in  Blisset's  case  the  Court  above  took  notice  of  the  privilege  of  the  Court 
of  Nisi  Prius,  and  discharged  her ;  what  reason  is  there  we  should  not  pay  the  same 
regard  to  a  superior  privilege  1 

There  must  be  a  rule  to  discharge  the  defendant  out  of  the  custody  of  the  marshal. 
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N.B.  The  rule  was  at  first  pronouaced  to  be  upon  filing  common  bail :  but  before 
the  Court  rose,  the  Chief  Justice  ordered  that  part  to  be  struck  out,  because  it  in 
some  measure  warranted  the  arrest. 

(1)  Vide  Chester  v.  Upsdale,  1  Wils.  278,  that  it  is  discretionary  in  the  Court  to 
proceed  by  motion  or  by  writ  of  privilege  according  to  the  particular  circumstances 
of  the  case. 

(2)  Eep.  Fort.  165.     Vide  2  Cromp.  Prac.  138. 


[991]     MiCHAELMA-s  Term,  8  Georgii  2,  Regis.     In  B.  R. 

Philip  Lord  Hardwicke,  Lord  Chief  Justice.  Sir  Frances  Page,  Knt.,  Sir  Edmund 
Probyu,  Knt.,  William  Lee,  Esq.,  Justices.  John  Willes,  Esq.,  Attorney  General. 
Dudley  Ryder,  Esq.,  Solicitor  General. 

Case  of  the  Borough  of  Warwick. 
Certiorari.     Cunn.  99,  S.  C. 

Appeal  from  a  poor's  rate  :  and  the  sessions  ordered  the  churchwardens  to  produce 
the  books  at  an  adjourned  day,  before  which  a  certiorari  was  brought  to  remove  that 
order;  and  held  to  lie,  though  the  appeal  is  depending;  elsethe  order  must  be  obeyed 
before  the  validity  of  it  can  be  determined. 

It  was  also  held,  that  an  appointment  of  overseers  may  be  removed  before  an 
appeal  to  the  sessions;  for  the  rule  laid  down  in  Salk.  147,  extends  only  to  the  case 
where  there  is  a  limited  time  for  appealing,  as  to  the  next  Quarter-Sessions ;  but 
the  statute  43  Eliz.  c.  2,  is  not  so  restrained  ;  and  consequently  it  can  never  be  said, 
that  the  time  for  appealing  is  out.  And  if  the  appeal  from  an  appointment  is  lodged, 
there  can  be  no  certiorari,  till  the  sessions  has  made  a  determination,  and  a  certiorari 
brought  pending  such  appeal  shall  be  superseded  (1). 

(1)  Vide  Rex  v.  Harman,  Andr.  343.  2  Sess.  Ca.  201,  pi.  147,  S.  C.  Bex  v. 
Eolditch,  1  Bott  by  Const,  53,  pi.  60. 

[992]     Rattle  vers.  Popham. 

[Applied,  Churchman  v.  Hervey,  1757,  Ambl.  340.     Disapproved,  Zouch  v.  IVoolston,  ' 

1761,  2  Burr.  1147.] 

A  power  to  grant  a  life  estate  is  not  well  executed  by  a  lease  for  99  years 
determinable  on  a  life.     Cunn.  102,  S.  C. 

In  ejectment,  it  appeared,  that  upon  a  marriage  settlement,  a  power  was  given  to 
every  tenant  for  life  vehen  in  possession  to  limit  the  premisses  to  any  woman  he 
should  marry  for  her  life  by  way  of  jointure  and  in  bar  of  dower.  The  tenant  for 
life  made  a  lease  for  99  years  determinable  on  the  death  of  his  wife  :  and  it  was  held, 
that  however  she  might  be  intitled  to  relief  in  a  Court  of  Equity,  yet  at  law  it  could 
never  be  said  to  be  an  execution  of  the  power :  for  the  estates  are  very  difterent,  one 
being  a  freehold  and  the  other  a  chattel,  and  the  freehold  in  her  being  a  qualification 
to  any  after-taken  husband  to  be  a  member  of  Parliament,  kill  game,  &c.  And 
8  Co.  69.  Ley.  74.  Co.  Litt.  45,  were  cited,  where  the  powers  in  bishops  or  tenants 
in  tail  to  make  leases  have  been  held  to  be  strictly  pursued  (1). 

(1)  The  widow  having  brought  her  bill  in  Chancery,  Lord  Talbot  held  the  lease 
to  be  warranted  by  the  power,  and  that  it  was  not  a  defective,  but  a  blundering 
execution,  and  he  decreed  the  defendant  to  pay  all  the  costs  both  at  law  and  equity. 
Per  Lord  Mansfield,  2  Burr.  1147,  Zouch  v.  JVoolslon,  in  which  case  the  Court  were 
of  opinion,  that  whatever  is  an  equitable,  ought  to  be  deemed  a  legal  execution  of 
a  power. 
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DoMiNUS  Eex  vers.  The  Justices  of  Somersetshire. 

Vestry  cannot  order  overseers  to  retain  balance  of  their  accounts.     2  Sess.  Ca. 
p.  283,  No.  174.     Cunn.  105,  S.  C. 

Mandamus  to  the  justices,  to  grant  a  warrant  for  levying  301.  \ls.  lid.  being  the 
balance  of  the  last  overseers  of  the  poor's  account  in  their  hands.  They  return,  that 
true  it  is  there  was  such  a  balance,  but  that  the  vestry  had  ordered  them  to  retain  it, 
and  employ  an  attorney  to  sue  for  some  charity  money,  and  get  it  laid  out  for  the 
benefit  of  the  poor  ;  that  one  Young  was  so  employed,  and  the  balance  exhausted  in 
fees,  and  that  the  overseers  had  engaged  to  pay  Young ;  et  ea  de  causa  they  had 
refused  to  grant  the  warrant. 

Et  per  Curiam,  there  must  go  a  peremptory  mandamus,  for  the  statute  43  Eliz. 
c.  2,  says,  the  balance  shall  be  paid  over  to  the  new  overseers,  under  a  penalty  :  and 
it  is  not  in  the  power  of  the  vestry  to  dispense  with  the  statute. 

[993]     Smith  vers.  Dr.  Bouchier  et  Al'. 

Justification  under  process  of  University  of  Oxon  held  ill,  and  where  those  who 
might  justify  join  those  who  have  not  a  good  justification,  it  is  bad  as  to  all.  Cas. 
temp.  Hardw.  62.     2  Barn.  B.  R.  331.     2  Kely.  144,  pi.  123.     Cunn.  89,  127,  S.  C. 

Trespass  and  false  imprisonment  againt  five  defendants.  They  all  join  in  a  plea 
of  not  guilty  as  to  all  but  eight  days  imprisonment,  which  they  justify,  for  that  the 
chancellor  and  scholars  of  Oxford  were  a  corporation  by  prescription,  and  that  by 
Act  of  Parliament,  13  Eliz.  they  were  incorporated,  and  had  power  by  custom  to  hold 
a  court  every  Friday  before  the  chancellor,  his  commissary  or  deputy,  for  all  personal 
actions,  where  either  party  was  a  scholar,  or  had  the  privilege  of  the  university. 
That  by  the  custom,  a  plaintiff  making  oath,  that  he  has  a  personal  action  against  an^ 
person  within  the  precincts  of  the  university,  and  that  he  believes  the  defendant  will 
not  appear,  but  run  away,  the  Judge  may  award  a  warrant  to  arrest  him,  and  detain 
him  till  security  given  for  his  answering  the  complaint.  That  7  August  1731,  the 
defendant  Bouchier  having  the  privilege  of  the  university,  made  a  complaint  to  the 
defendant  Shippen  the  vice-chancellor,  of  a  personal  action  against  the  now  plaintiff, 
to  his  damage  of  10001.  according  to  his  estimation,  and  that  he  suspected  the  now 
plaintiff  would  run  away :  that  he  took  his  oath  of  and  upon  the  truth  of  the 
premisses,  upon  which  a  warrant  was  granted  to  the  other  defendants,  who  arrested 
him,  and  kept  him  in  prison  eight  days  for  want  of  sureties;  and  traverse  their  being 
guilty  aliter  vel  alio  modo.  To  this  there  was  a  frivolous  replication,  and  to  that  a 
demurrer. 

Strange  pro  quer'  argued,  1.  That  the  custom  was  bad  ;  and  2.  If  good,  yet  it  is 
not  pursued. 

His  objections  to  the  custom  were  all  over-ruled,  but  were,  1.  That  the  custom  is 
to  make  oath  that  he  has  a  personal  action,  not  a  cause  of  action  ;  so  he  must  swear 
to  matter  of  law.  Sed  per  Curiam,  that  is  no  more  than  is  done  in  many  cases.  2.  In 
the  case  of  a  ne  exeat  there  must  be  oath  of  the  parties,  declaring  he  intends  to  go 
abroad  ;  whereas  here  a  bare  belief  is  sufficient,  without  shewing  the  grounds  of  it. 

But  upon  the  second  head  the  Court  held  that  the  custom  was  not  pursued.  1.  By 
the  custom  he  is  to  swear  to  his  belief  of  the  defendant's  design  to  run  away  ;  whereas 
the  oath  is  only  that  he  suspects  it,  which  is  not  the  same  :  that  may  be  a  ground  for 
suspicion,  which  will  not  induce  a  belief.  2.  The  oath  is  only  of  and  upon  the  truth  of 
the  premisses;  now  a  man  who  swears  the  premises  are  false,  does  so.  Hil.  12  Ann. 
Begina  v.  Green,  a  conviction  for  selling  bread  quashed,  because  the  wit-[994]-nes 
only  swore  de  veritate  prsemissorum  (1).  So  Pas.  13  Ann.  liegina  v.  Geri/,  prfestat  sacra- 
ment um  de  veritate  materiarum  in  informatione  contentarum,  was  held  ill. 

For  these  reasons  the  justification  was  held  ill.  And  though  some  of  the  defen- 
dants, as  the  officer  and  gaoler,  might  have  been  excused,  if  they  had  justified  without 
the  plaintiff,  or  the  vice-chancellor  (2) ;  yet  it  was  helil,  that  by  joining  with  them,  as 
to  whom  the  process  was  no  justification,  they  have  forfeited  their  justification  (3) ; 
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now  the  Judge  and  the  plaintiff  knew  the  oath  was  not  sufficient.  And  2  Lutw.  935, 
goes  upon  that,  and  so  did  the  case  of  Fhilips  v.  Birmi  (ante,  509)  (4).  Upon  this 
foundation  therefore  the  plaintiff  must  have  judgment  against  all  the  defendants. 

(1)  Rex  V.  Pullen,  Salk.  369,  contra. 

(2)  All  the  reports  of  this  case  concur  in  making  the  Court  incline  to  this  judg- 
ment upon  the  first  argument,  but  in  Cunn.  127,  Lord  Hardwicke,  in  delivering  the 
final  judgment  of  the  Court,  rather  expressed  a  contrary  opinion,  and  in  Perkins  v. 
Proctor,  2  Wils.  385,  the  Court  made  a  qutere  as  to  this  dictum,  for  none  could  have 
justified  the  whole  proceedings,  they  being  coram  non  judice,  and  a  mere  nullity. 
Vide  Hill  v.  Bateinan,  ante,  711.     Shergold  v.  Holloway,  post,  1002. 

(3)  Middktm  v.  Price,  post,  1184,  S.  P. 

(4)  Vide  also  Parsons  v.  Lloyd,  2  Black.  845,  and  in  Perkins  v.  Proctor,  2  Wils.  382. 

Tryon  vers.  Carter. 

Immaterial  issue.     Cunn.  71,  106,  S.  C.  more  full  cited  1  Burr.  302. 

A  bond  was  conditioned  for  the  payment  of  money  on  or  before  5  December.  The 
defendant  pleaded  payment  on  the  5  December,  to  which  there  was  a  replication  (1) :  and 
a  verdict  for  the  plaintiff.  But  a  repleader  awarded,  as  being  an  immaterial  issue,  for 
it  finds  no  breach  of  the  condition,  because  it  might  be  paid  before  the  5  December, 
and  then  the  condition  is  performed  :  and  it  is  not  like  a  case  where  a  condition  is  to 
pay  upon  such  a  day,  for  then  there  can  be  no  legal  payment  till  that  day,  an  actual 
payment  before  being  but  in  the  nature  of  a  deposit,  till  the  day.  But  here  it  would 
be  a  legal  payment  at  any  day.  Vide  ante,  493,  Colborne  v.  Stockdale.  1  Saund.  102. 
Jernegan  v.  Harrison,  ante,  317. 

(1)  The  replication  as  stated  in  Cunn.  71,  and  Bull.  L.  N.  P.  162,  was,  "that 
the  money  was  not  paid  on  that  day,"  which  was  ill,  for  the  defendant  having 
pleaded  a  strict  performance,  and  not  a  collateral  matter,  the  replication  ought  not 
only  to  have  met  the  defendant's  plea,  but  have  shewn  that  the  money  was  not 
paid  at  all.  Vide  Fletcher  v.  Hennington,  B.  R.  2  Burr.  994.  1  Black.  210,  S.C. 
Anm.  C.  B.  2  Wils.  173.     Bull.  L.  N.  P.  162. 

DoMiNus  Rex  vers.  Ellis. 

Where  the  mayor  is  to  be  sworn  before  the  last  mayor  there  must  be  his  assent  to  the 
swearing,  and  his  presence  is  not  sufficient. 

By  the  charter  of  New  Romney  the  new  mayor  is  to  be  sworn  before  his  pre- 
decessor. At  the  election  there  were  two  candidates,  Ellis  and  Whitwick  ;  Ellis 
had  the  majority,  notwithstanding  which  the  mayor  ordered  Whitwick  to  be  sworn  ; 
upon  which  the  town  clerk  read  the  oath,  and  both  Ellis  and  Whitwick  had  their 
hands  upon  the  book,  and  kissed  it.  Upon  trial  of  the  issue,  whether  Ellis  was 
duly  sworn,  it  was  ruled  by  Eyre  C.  J.  de  C.  B.  at  Maidstone,  that  it  was  not 
a  good  swearing;  for  as  it  is  to  be  the  act  of  the  mayor,  his  assent  must  go  along 
with  it :  and  that  there  is  no  difference  between  swearing  by  and  before  the  mayor. 
And  now  upon  motion  for  a  new  trial  the  Court  were  of  the  same  opinion,  and  there 
was  judgment  against  the  defendant. 

[995]    Howard  vers.  Poole.* 

Separate  creditor  may  come  in  under  a  joint  commission  of  bankruptcy.     Cunn.  111. 

Lex.  Merc.  Red.  498,  S.  C. 

There  was  a  joint  commission  against  the  defendant  and  his  partner.  And  the 
plaintiff  was  a  separate  creditor  of  the  defendant's,  and  arrested  and  held  him  to  bail. 
But  on  motion  he  was  discharged  on  common  bail ;  the  plaintiff  being  such  a  creditor, 
as  might  have  come  in  under  the  joint  commission  (1). 
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*  Note,  the  defendant  had  no  separate  estate,  and  all  the  joint  effects  were 
swallowed  up  by  the  joint  creditors,  so  that  the  defendant's  separate  creditors  had 
nothing.     MSS. 

(1)  IFilkes  V.  Strahan,  post,  11.57,  S.  P.  The  joint  estate  is  to  be  applied  first  to 
pay  the  joint  debts,  and  the  separate  estate  the  separate  creditors,  and  if  there  be  a 
surplus  of  one,  it  is  to  go  to  supply  the  deficiency  of  the  other.  Ex  parte  Sandan, 
1  Atk.  68.  £.f  parte  Crowder,  2  Vern.  706.  E.r  parte  Bond,  1  Atk.  98.  Ex  parte 
Rowlandson,  3  P.  Wms.  405.  Ex  parte  Covk,  2  P.  Wins.  .501.  Goss  v.  Du  Fresnoy, 
Davies  37.3.  As  to  the  proof  of  joint  debts  under  a  separate  commission,  vide  Cooke's 
Bank.  Laws,  3  ed.  298  to  319. 

DoMiNUs  Rex  vers.  Bell. 
No  new  trial  to  be  granted  after  four  years  acquiescence.     Cunn.  113. 

An  information  in  nature  of  a  quo  warranto  was  brought  against  the  defendant, 
to  shew  by  what  authority  he  claimed  to  be  a  common-councilman  of  Marlborough  : 
and  upon  a  trial  in  1731,  there  was  a  verdict  for  the  defendant. 

This  term  the  prosecutor  moved  for  a  new  trial,  as  being  a  verdict  against  evidence  ; 
and  the  prosecutor  referred  to  the  report  of  the  Judge,  and  in.sisted  he  was  not 
too  late,  there  being  no  judgment  yet  signed,  according  to  the  case  of  Gilnian  v.  Smith, 
Mich.  9  Geo.  1,  where  it  was  held,  that  though  the  four  day  rule  be  out,  yet  it  is 
sufficient  if  they  come  before  judgment.     Ante,  84.5. 

But  the  Court  would  not  suffer  the  merits  of  the  motion  to  be  gone  into,  on 
account  of  the  length  of  time  since  the  verdict ;  it  being  possible  that  many  men's 
rights  might  depend  on  the  validity  of  this  man's  vote,  which  the  corporation  was 
bound  to  admit  after  a  verdict  establishing  his  right.  And  it  would  be  much  less 
mischief,  to  let  this  verdict  stand  (supposing  it  to  be  wrong)  than  introduce  a 
general  inconvenience.  They  said  all  new  trials  were  discretionary  :  and  though 
my  Lord  Holt  entertained  a  notion  of  their  being  ancienter  than  the  case  in  Stiles, 
from  the  challenge  we  meet  with  in  the  old  books,  that  the  juror  had  before  given  a 
verdict  in  the  same  cause  ;  yet  it  does  not  thence  follow,  that  the  Court  granted  a  new 
trial  upon  the  evidence  ;  for  it  might  appear  to  be  a  mis-trial  upon  the  record,  or  there 
might  be  other  reasons  to  award  a  venire  facias  de  novo. 

[996]    Rush  et  Al'  Assign'  Ryland  vers.  Baker. 

Trover  lies  against  taker  in  execution  of  bankrupt's  goods,  without  joining  the  officer. 
Bull.  L.  N.  P.  41.     Cunn.  130,  S.  C.  more  full. 

The  defendant  was  plaintiff  in  an  action  against  Ryland,  and  took  his  goods  in 
execution  after  an  act  of  bankruptcy  committed,  but  went  on  and  received  his 
money.  And  now  trover  being  brought  by  the  assignees,  and  a  verdict  in  their 
favour;  it  was  held  on  a  motion  for  a  new  trial,  that  the  action  was  well  brought 
against  the  defendant,  who  received  the  money,  without  joining  the  officer. 

Williams  vers.  Browne. 
[Held  over-ruled.  Doe  d.  Gorges  v.  Webb,  1808,  1  Taunt.  239.] 
Of  cross  remainders.     2  Barn.  B.  R.  238,  416,  cited  Andr.  134,  S.  C.     MSS.  S.  C. 

The  question  in  this  case  was,  whether  cross  remainders  were  created  by  implication 
from  the  words  of  a  will.  And  the  arguments  of  the  counsel,  and  the  resolution  of 
the  Court,  being  the  same  as  in  the  case  of  Cumber  v.  Hill,  ante,  969,  which  was  held 
not  to  differ  materially  from  this  ;  it  will  be  only  necessary  to  set  down  the  words  of 
this  will,  which  for  the  reasons  given  in  that  case  were  held  not  to  create  any  cross 
remainder. 

The  devise  was  to  Mehetabel  for  life,  remainder  to  the  use  of  all  and  every  the 
child  and  children  both  male  and  female  born  and  to  be  born  of  the  body  of  the  said 
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Mehetabel,  equally  to  be  divided  between  them,  and  of  the  heirs  of  their  respective 
bodies  lawfully  to  be  begotten,  and  for  want  of  such  heirs,  the  remainder  over  to 
another  daughter  and  her  issue,  in  the  same  words  (1). 

(1)  Vide  Cumber  v.  Hill,  ante,  969,  where  the  principal  cases  of  raising  cross 
remainders  by  implication,  in  a  will  between  more  than  two,  are  cited  in  the  notes. 

DoMiNUS  Rex  vers.  Lloyd. 

On  removal  of  clerk  of  the  peace  the  evidence  need   not  be  set  out  in  the  order. 
1  Sess.  Ca.  p.  233,  No.  190.     2  Barn.  B.  R.  302,  338,  466.     Cunn.  84,  133,  S.  C. 

A  complaint  in  writing  was  exhibited  to  the  Quarter-Sessions  of  Cardigan  against 
Thomas  Lloyd  clerk  of  the  peace  of  that  county,  containing  several  charges  of  mis- 
behaviour, which  if  true,  were  a  sufficient  cause  to  remove  him  from  that  office.  The 
sessions  received  the  complaint,  and  ordered  Lloyd  a  copy,  and  time  to  make  his 
defence.  And  on  the  day  appointed,  reciting  the  complaint  and  notice,  "Upon  due 
examination  thereof  openly  this  day  in  Court,  and  of  the  several  matters  and  charges 
therein  contained  and  herein  before  partly  specified,  alleged  and  charged  against  the 
said  Thomas  Lloyd,  and  upon  full  hearing  and  examination  of  several  witnesses  and 
other  due  proofs  touching  the  several  charges  against  the  said  Thomas  Lloyd,  in  the 
said  articles  contained,  openly  this  day  in  Court  in  the  presence  and  hearing  of  the 
said  Thomas  Lloyd,  and  of  his  counsel,  who  now  attend  in  this  Court,  on  his  behalf, 
and  make  a  defence  for  him,  and  upon  hearing  what  is  alledged  and  insisted  upon  by 
the  said  Thomas  Lloyd  [997]  and  his  counsel  in  his  defence ;  this  Court  adjudges  him 
guilty  of  several  of  the  articles,  and  remove  him  from  his  office  pursuant  to  the 
statute." 

A  certiorari  was  brought  to  remove  this  into  B.  R.  and  Denison  pro  defendente 
objected,  that  this  being  a  conviction  in  a  summary  way  before  justices  of  peace,  and 
without  a  jury,  and  the  statute  1  W.  &  M.  c.  21,  requiring  the  removal  to  be  upon 
due  proof  of  the  misdemeanor  complained  of  ;  the  evidence  in  this  case  ought  to  be 
set  out,  that  the  King's  Bench  may  see,  whether  there  was  due  proof;  and  not  trust 
the  justices,  who  may  have  deprived  the  defendant  of  his  freehold  upon  less 
evidence  than  they  ought  to  have  done,  or  perhaps  upon  that  which  is  no  evidence 
in  point  of  law.  The  common  law  ranks  trials  by  proof,  or  per  testes,  amongst 
the  several  sorts  of  trial,  and  there  the  evidence,  or  the  substance  of  it,  is  set  out 
in  the  record.  Rast.  228.  9  Co.  3.  2  Roll.  Abr.  577.  Co.  Litt.  6.  Co.  Ent.  463. 
Cro.  Eliz.  736.  1  And.  20.  And  so  it  is  on  demurrers  to  evidence.  Li  convictions 
about  the  game,  the  evidence  is  always  set  out. 

Strange  contra,  the  statute  on  which  this  is  founded,  gives  power  to  the  Quarter 
Sessions,  on  a  complaint  and  charge  in  writing  to  be  exhibited  against  any  clerk 
of  the  peace  of  any  misdemeanor  by  him  committed,  to  examine  into  the  same 
openly  in  their  General  Quarter  Sessions,  and  upon  such  examination  and  due  proof, 
to  suspend  or  discharge  him  from  his  office.  By  this  Act  three  things  are  required. 
I.  A  misdemeanor;  2.  A  complaint  thereof  in  writing;  and,  3.  Examination  and 
due  proof  openly.  All  which  the  proceedings  shew  to  have  concurred  in  the  present 
case.  For  as  to  the  first,  it  is  not  disputed,  but  here  are  such  facts  alleged,  as  if 
true,  are  a  great  misdemeanor.  As  to  the  second,  here  is  a  complaint  of  them 
ill  writing.  And  as  to  the  third,  the  words  of  the  Act  are  complied  with,  and 
the  intent  too  ;  for  the  record  says,  it  was  upon  examination  openly  and  due  proof. 

But  to  this  it  is  objected,  that  this  is  in  nature  of  a  conviction  in  a  summary 
way  ;  and  that  therefore  the  evidence  ought  to  be  set  out,  that  this  Court  may 
see  there  was  due  proof,  and  the  cases  of  convictions  have  been  cited  for  that 
purpose.  And  I  do  admit,  that  in  the  cases  of  convictions  before  one  or  two 
private  justices,  the  authorities  are,  that  the  evidence  should  be  set  out,  that  it 
may  appear,  the  informer  was  not  admitted  a  witness.  But  this  case  difFers  widely 
from  them.  1.  As  this  is  an  order,  and  not  a  conviction  ;  2.  As  it  is  a  proceeding 
at  sessions,  and  not  before  private  justices. 

[998]  As  to  the  first,  there  is  a  standing  distinction  between  orders  and  convictions. 
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These  orders,  like  all  others,  are  drawn  up  in  English,  but  convictions  in  Latin.  Is 
this  more  like  a  conviction  than  an  order  of  bastardy,  where  the  evidence  never  is  set 
out,  but  a  general  adjudication  of  being  the  putative  father?  In  cases  of  orders  of 
settlement,  and  for  wages,  the  Court  gives  that  credit  to  the  general  adjudication, 
that  they  presume  it  to  be  right,  unless  the  contraiy  appears.  Salk.  442.  And  this 
indulgence  has  been  extended  to  convictions.  Trin.  9  Geo.  1,  Hex  v.  Ford,  in  a  con- 
viction for  keeping  an  alehouse  on  .3  Car.  1,  c.  4,  it  was  excepted,  that  the  justice 
could  not  proceed  if  the  party  had  been  punished  by  .5  &  6  Ed.  6,  c.  25,  there  being 
a  clause  of  exemption  in  3  Car.  but  the  Court  held,  that  need  not  be  set  out,  and 
they  would  not  presume  a  want  of  jurisdiction.  So  in  the  case  Rex  v.  Theed,  Mich. 
11  Geo.  1,  conviction  for  obstructing  an  excise  officer:  and  objected,  that  they  should 
shew  it  was  in  the  day,  else  he  may  be  obstructed,  if  he  comes  without  a  constable. 
Et  per  Curiam,  it  is  enough  the  conviction  does  not  appear  to  be  wrong.  And  even 
in  the  case  of  convictions  on  the  game  laws,  though  the  Court  will  not  allow  the 
witness  to  swear  generally  that  the  party  is  not  qualified  (1) ;  yet  the  general  allegation 
is  sufficient,  where  it  is  the  words  of  the  justice. 

But  secondly,  this  is  an  order  of  sessions,  where  the  evidence  never  is  recorded  : 
and  it  would  be  extraordinary  to  expect  it  should  be  taken  down,  it  concerning  the 
defendant,  who  was  the  officer  till  the  evidence  was  over.  The  Act  requires  the  proof 
to  be  openly  in  Court,  which  must  be  understood  viva  voce  ;  and  the  same  clause 
requiring  the  complaint  to  be  in  writing,  as  opposed  to  the  word  openly,  shews  it 
was  never  expected  the  evidence  should  be  taken  down.  This  Court  always  pays 
regard  to  the  method  of  proceeding  in  Inferior  Courts ;  and  I  put  it  on  the  other  side 
to  shew  one  order  of  sessions,  where  the  evidence  has  been  set  out.  There  have  been 
but  three  of  these  orders  before,  Regina  v.  Baines,  Rex  v.  Horwell,  and  Rex  v.  Harland  : 
and  they  are  in  the  same  manner,  upon  examination  and  due  proof ;  and  therefore 
this,  if  it  be  an  error,  is  justified  by  precedent. 

And  as  to  the  objection,  that  it  is  to  deprive  him  of  his  freehold,  and  therefore  the 
Court  should  see  it  is  done  upon  legal  evidence :  the  same  may  be  said,  even  where 
there  is  a  verdict,  for  there  the  Court  direct  what  shall  be  admitted  as  evidence,  and 
are  as  liable  to  mistake. 

[999]  The  Court  took  time  to  consider  of  this  case,  and  this  term  the  Chief 
Justice  delivered  the  resolution  of  the  Court. 

Chief  Justice,  it  is  fully  settled,  that  in  convictions  the  evidence  must  be  set  out ; 
and  if  this  was  to  be  considered  as  a  conviction,  it  therefore  would  be  bad  (2).  But 
we  are  all  of  opinion,  it  is  to  be  considered  as  an  order.  In  the  three  cases  which 
have  been  upon  the  Act,  the  certiorari's  were  to  remove  them  as  orders,  and  they  are 
in  English,  which  could  not  be,  if  they  were  convictions.  Raines's  case  was  before  all 
the  Judges,  and  they  treated  it  as  an  order.  And  though  it  is  said,  here  is  a  punish- 
ment that  follows,  viz.  the  loss  of  the  office ;  yet  the  .same  may  be  said  of  most  of  the 
acts  of  justices,  where  very  severe  penalties  often  follow.  The  cases  of  orders  of 
bastardy  are  very  strong,  which  are  grounded  on  much  the  same  words  in  18  Eliz.  c.  3, 
as  are  in  1  W.  &  M.  c.  21.  And  as  to  the  cases  of  setting  out  evidence  on  demurrers ; 
it  is  absolutely  necessary  to  have  it  on  record,  and  the  Superior  Court  are  judges  of 
the  fact,  as  well  as  the  law ;  which  on  a  certiorari  we  are  not. 

This  exception  was  taken  in  the  case  of  Horwell  by  Mr.  Lechmere ;  but  the  defen- 
dant died  before  any  thing  done  upon  it.  And  as  to  Raines's  case,  it  is  a  strong 
negative  authority,  for  that  was  greatly  canvassed  at  the  Bar  and  Bench,  and  yet  this 
exception  not  taken.  At  first  we  thought  this  a  strong  objection  :  but  are  convinced, 
there  is  this  distinction  between  orders  and  convictions,  and  the  precedents  are  not 
to  be  shaken.     This  therefore,  being  an  order,  must  be  confirmed. 

(1)  Vide  Rex  v.  Harriot,  ante,  66.  (2)   Vide  Rex  v.  Theed,  ante,  919. 

DoMiNu.s  Rex  vers.  Robe. 

Judgment  arrested  for  the  generality  of  the  charge  in  an  information  (1). 
1  Barn.  B.  R.  165,  191,  623. 

An  information  was  filed  against  him  for  several  illegal  exactions  in  his  office  of 
clerk  of  the  market,  and  there  were  several  counts  specifying  sums  taken  of  particular 
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persons ;  upon  all  which  distinct  charges  the  defendant  was  acquitted  ;  but  at  the 
close  of  the  information  there  was  a  general  charge,  of  which  he  was  found  guilty, 
viz.  that  under  colour  of  his  said  office  he  did  illegally  cause  his  agents  to  demand 
and  receive  of  several  other  persons  several  other  sums  of  money,  on  pretence  of 
weighing  and  examining  their  several  weights  and  measures.  Exception  was  taken, 
that  this  is  so  general  a  charge,  that  it  is  impossible  any  man  can  prepare  to  defend 
himself  on  this  prosecution,  or  have  the  benefit  of  pleading  it  in  bar  to  any  other : 
and  for  this  fault  the  judgment  was  arrested.     Ante,  2. 

(1)  Vide  Davy  v.  Baker  in  an  action  on  Statute  of  Bribery,  2  Geo.  2,  c.  24,  S.  P. 
4  Burr.  2471.     2  Hawk.  P.  C.  ch.  25,  sect.  57,  p.  321. 

[1000]    Lord  Clinton  vers.  Morton. 

Pleading  double. 

The  defendant  insisting  upon  his  discharge  many  years  ago  under  a  commission 
of  bankruptcy,  and  it  being  doubtful  whether  the  clause  that  enabled  bankrupts  to 
plead  generally  was  still  in  force  (I)  ;  he  moved,  and  had  leave  to  plead  it  both  ways, 
generally  and  specially  :  which  I  take  to  be  a  new  case  upon  the  Act,  the  words 
whereof  are  only,  that  he  shall  with  leave  of  the  Court  plead  several  matters.  Strange 
pro  defendente,  and  advised  the  motion. 

(1)  That  it  is,  vide  Price  v.  Alsop,  Doug.  160.     Cooke's  Bank.  Laws  585,  3  ed. 


Philips  vers.  Wood  et  Al'. 

Plead  double. 

Leave  was  given  to  plead  non  assumpsit,  and  a  discharge  by  bankruptcy,  though 
said  to  be  denied  in  C.  B.  (1). 

(1)  Neivman  v.  Chander,  Fort.  336,  contra. 


LuMLEY  vers.  Palmer. 

[Approved,  Windle  v.  Andrews,  1819,  2  B.  &  Aid.  699.     See  Hindhaugh  v.  Blakey, 

1878,  3  C.  P.  D.  139.] 

A  parol  acceptance  is  sufficient  in  action  against  the  acceptor.     Cas.  temp.  Hardw.  74. 
More  full  Bacon's  Abr.  611,  S.  C. 

The  defendant  was  sued  as  acceptor  of  a  bill  of  exchange.  And  upon  the  evidence 
it  appeared  to  be  a  parol  acceptance  only,  which  the  Chief  Justice  ruled  to  be  sufficient, 
that  being  good  at  common  law,  and  the  statute  3  &  4  Ann.  c.  9,  which  requires  it 
to  be  in  writing  in  order  to  charge  the  drawer  with  damages  and  costs,  having  a  proviso 
that  it  shall  not  extend  to  discharge  any  remedy  that  any  person  may  have  against 
the  acceptor.  Upon  this  direction  the  jury  found  for  the  plaintiff.  But  the  Chief 
Justice  of  the  Common  Pleas  having  lately  ruled  it  otherwise  in  the  case  of  Rea  v. 
Meggott,  the  Court  was  moved  for  a  new  trial.  And  in  order  finally  to  settle  this 
point,  it  was  ordered  to  be  argued  :  and  after  argument  the  Court  was  of  opinion, 
that  the  direction  in  the  present  cause  was  right,  and  agreeable  to  constant  practice, 
and  therefore  ordered  the  postea  to  the  plaintiti"(l). 

N.B.  Trin.  10  Geo.  2,  Lord  Hardwicke  said  at  Guildhall,  that  on  conference  with 
the  Chief  Justice  of  the  Common  Pleas,  he  waived  his  opinion,  and  said,  lie  thought 
the  King's  Bench  had  done  right  in  this  case. 

(1)  Ace.  Erskine  v.  Murray,  ante,  817.  Julian  v.  Shobrooke,  2  Wils.  9.  Li  Pillans 
V.  Van  Mierop,  per  Lord  Mansfield,  3  Burr.  1672.  Conced.  in  Sproat  v.  Matthews, 
1  Term  Kep.  182. 


2  STRANGE.  lOOL  MICHAELMAS   TERM,  8    GEO.  2  995 

DoMiNUS  Rkx  vers.  Johnson  et  Al'. 

Challenging  the  array,  where  a  contempt.     Bull.  L.  N.  P.  30.5,  S.  C.  but 

made  a  qu£ere. 

The  defendants  in  an  information  in  natura  de  cjuo  warranto  obtained  the  common 
rule  for  a  special  jury,  which  was  drawn  up  as  usual,  for  the  sheriff  to  attend  with 
the  freeholders'  [1001]  book,  and  that  he  should  return  the  twenty-four  struck  by 
the  master.  The  prosecutor  took  out  the  venire  to  the  Sherifl'  of  Cheshire.  And  the 
defendant  challenged  the  arraj',  on  account  of  an  interest  the  sheriff  had,  as  being 
a  freeman  of  Chester,  whose  rights  were  to  be  tried.  And  upon  arguing  this  challenge 
before  the  Chester  Judges,  viz.  Mr.  Verney  and  Mr.  Jessop,  they  were  of  opinion  to 
allow  the  challenge  ;  though  it  was  much  insisted  on,  that  since  the  late  Act  the  sheriff 
had  no  influence,  he  being  only  to  return  the  list  brought  him  as  struck ;  but  the 
right  of  challenging  not  being  taken  away,  nor  his  power  of  marshalling  the  panel 
and  putting  which  he  pleased  first,  it  was  determined  to  be  a  good  challenge,  and  the 
array  was  quashed. 

It  was  then  moved,  that  an  attachment  might  issue  against  the  defendants  as  for 
a  contempt  in  challenging  contrary  to  the  rule  of  Court ;  and  the  case  of  Burridge 
(ante,  593)  was  cited,  where  on  a  rule  by  consent  for  a  special  jury,  he  challenged  the 
array  for  want  of  hundredors,  and  the  Court  granted  an  attachment  against  him.  But 
the  Court  did  not  seem  to  relish  that  case  ;  and  said  it  might  be  an  authority  in  one 
exactly  circumstanced  as  that  was,  but  in  no  other.  That  in  the  present  case,  though 
the  sheriff  is  mentioned  in  the  rule,  yet  that  is  only  as  he  is  the  usual  officer ;  but 
it  did  not  preclude  the  prosecutor  from  taking  the  venire  to  the  coroner.  And  the 
Court  remembered  in  what  manner  the  motion  was  made  by  Strange,  viz.  that 
where-ever  the  prosecutor  thinks  fit  to  take  his  venire,  there  may  be  a  special  jury. 

Between  the  P.\rishe.s  of  St.  George  Hanover  Square  and 
St.  James  Westminster. 

Poor.     Burr.  Sett.  Ca.  12,  more  full,  and  Sess.  Ca.  ed.  1750,  vol.  2,  No.  138,  S.  C. 

Upon  an  order  of  sessions  the  case  was  stated  specially,  that  Alice  Wheeler  a 
parish  girl  was  bound  by  indenture  an  apprentice  to  George  Wheeler  in  St.  George's 
parish,  where  she  served  forty  days ;  and  her  master  afterwards  let  her  out  for  hire 
to  a  person  in  Marybone,  where  she  resided  above  forty  days,  but  the  master  received 
her  wages  and  found  her  cloaths. 

The  sessions  held,  that  the  last  service  gained  her  no  settlement,  and  consequently 
she  was  settled  at  St.  George's.  But  the  Court  quashed  the  order,  being  of  opinion, 
that  there  was  no  difference  between  the  master's  hiiing  her  out,  and  her  own  act ; 
and  that  it  was  like  the  case  of  a  binding  to  A.  and  serving  B.  where  it  has  been 
always  held  to  be  a  settlement  in  B.'s  parish.     So  the  order  of  sessions  was  quashed  (1). 

(1)  Rex  V.  Inhabitants  of  East  v.  Bridgeford,  Burr.  S.  C.  133.  Rex  St.  Petrox,  ib.  248. 
Rex  v.  Clapham,  ib.  266.  Rex  v.  St.  Mary  Kallendar  in  Winchester,  ib.  274.  Rex  v. 
Tavistock,  ib.  578.  Vide  also  id.  lib.  No.  133,  142,  164,  174,  180,  193,  239,  250,  256. 
Some  of  these  cases  turn  upon  the  assignment  of  the  apprentice ;  others  upon  his 
serving  another  master  by  consent  without  an  assignment,  and  others  upon  his 
discharge.  But  in  all  of  them  it  is  considered  what  shall,  under  the  particular 
circumstances  of  each  case,  amount  to  such  a  service  under  an  indenture  as  will  be 
sufficient  to  gain  a  settlement.     Burr.  S.  C.  16,  note. 

[1002]    Shergold  vers.  Holloway. 

Of  the  jurisdiction  of  justices  as  to  wages.    2  Sess.  Ca.  p.  100,  No.  100,  more  full  S.  C. 

A  justice  of  peace  granted  his  warrant  directed  to  the  defendant  in  these  words, 
"  Whereas  complaint  is  made  to  me  on  the  oath  of  John  White,  that  William  Shergold 
refuses  to  pay  him  wages ;  these  are  to  require  you,  to  cause  the  said  Shergold  to 


996  HILARY   TERM,  8    GEO.  2  2  STRANGE,  1003. 

appear  before  me  or  some  other  justice,  to  answer  the  complaint  aforesaid ;  and  give 
notice  to  the  said  White,  before  what  justice  you  appear." 

Upon  this  the  defendant  took  up  the  plaintiff,  and  carried  him  before  the  justice, 
who  bound  him  over  to  the  sessions;  upon  which  the  plaintiff  brought  his  action,  and 
a  case  being  made  at  the  assises,  the  same  was  argued  above,  and  these  points  resolved. 

1.  That  though  the  statute  5  El.  c.  4,  does  not  expressly  impower  the  justices 
to  order  the  payment  of  wages ;  yet  they  have  been  so  long  indulged  with  it  by 
the  Courts,  under  the  general  power  of  setting  the  rate,  that  it  is  not  now  to  be 
disputed  (1). 

2.  That  the  justice  has  no  power  to  grant  a  warrant  to  apprehend  the  party,  he 
can  only  issue  a  summons.  And  that  a  warrant  expressly  to  arrest  the  party  will 
not  justify  the  officer,  there  being  no  pretence  for  such  a  jurisdiction  (2). 

3.  That  this,  though  oddly  worded,  was  not  a  warrant  to  arrest  the  plaintiff. 
For  the  defendant  might  cause  him  to  appear  by  distress,  and  it  was  not  equivalent 
to  the  words  bring  before  me.     So  the  plaintiff  had  judgment. 

(1)  Vide  Rex  v.  Helling,  ante,  8. 

(2)  Vide  Hill  v.  Batevmn,  ante,  711.     Smith  v.  Boucher,  Cunn.  127.     Ante,  994. 

The  Bank  of  England  vers.  Morrice. 

Amendment.     2  Barn.  B.  R.  183,  374.     2  Kely.  165.     S.  C.  cited  Andr.  110. 

To  a  plea  of  several  specialties  in  an  action  on  simple  contract,  the  plaintiffs  replied 
assets  ultra;  which  was  found  for  them,  but  the  verdict  set  aside.  They  then  moved 
for  leave  to  alter  their  replication,  and  reply  fraud  ;  and  cited  3  Lev.  368.  But  the 
Court  said,  there  must  have  been  some  consent  in  that  case,  else  it  is  an  authority 
for  withdrawing  all  vitious  pleading  at  any  time.  And  here  it  might  be  dangerous, 
because  the  defendant  on  the  former  issue  might  have  paid  away  assets,  as  knowing 
that  replication  could  not  hurt  her.     So  it  was  denied  to  amend  (1). 

(1)  Vide  Alder  v.  Chip,  2  Burr.  755.     Hutchinson  v.  Brice,  5  Burr.  2692. 

[1003]    Hilary  Term,  8  Georgii  2,  Eegis.     In  B.  R. 

Philip  Lord  Hardwicke,  Chief  Justice.  Sir  Francis  Page,  Knt.,  Sir  Edmund  Probyn, 
Knt.,  William  Lee,  Esq.,  Justices.  John  Willes,  Esq.,  Attorney  General.  Dudley 
Ryder,  Esq.,  Solicitor  General. 

Case  of  the  Borough  of  Bossiny  alias  Tintagel  in  Cornwall. 

Mandamus  may  be  granted  to  go  to  an  election,  though  there  is  a  mayor  de  facto,  if 
he  have  no  colour  of  right.  3  Bac.  Abr.  Mandamus  (E.)  540,  S.  C.  15  Vin.  Abr. 
216  (Z.),  pi.  1. 

The  Court  was  moved  for  a  mandamus  on  the  statute  11  Geo.  1,  c.  4,  to  go  to  the 
election  of  a  mayor.  Which  was  opposed,  on  a  pretence  that  on  the  usual  day  one 
Robins  was  chosen  and  sworn  into  the  office  ;  and  therefore  as  there  was  an  actual 
officer,  they  ought  first  to  oust  him.  But  the  Court  (upon  consideration)  held  the 
writ  ought  to  go,  the  Act  saying,  if  no  due  election  was  made,  and  this  of  Robins 
having  no  shadow  of  right :  the  intent  of  the  Act  was  to  give  the  corporation  a  right- 
ful officer  as  soon  as  might  be,  whereas  this  pretence  would  waste  the  whole  year  ; 
they  said,  this  was  not  laid  down  as  a  general  rule,  for  it  might  be  otherwise  where 
there  was  a  probable  election  and  room  to  doubt  (1);  and  that  these  writs  were 
discretionary  :  besides  there  was  no  harm  done,  for  it  is  not  a  peremptory  mandamus,, 
and  they  may  return  that  there  is  a  rightful  officer  (2). 

(1)  Vide  case  of  Aherystnith,  post,  1157.  llex\.  Bankes,  3  Burr.  1454.  1  Black. 
445,  S.  C.  Rex  v.  Mayor,  Bailiffs,  dc.  of  Cambridge,  4  Burr.  2008.  Rex  v.  Netvsham, 
Pasc.  1755,  28  Geo.  2,  cited  ib.  2009.  Sayer  211,  S.  C.  But  the  mayor  de  facto 
must  be  made  paity  to  the  rule  to  shew  cause.     Rex  v.  BanJces  ut  supra. 

(2)  Vide  Rex  v.  The  Mayw,  itc.  of  Ymk,  4  Term  Rep.  799. 
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[1004]    Sir  John  Lade  vers.  Shepherd. 

[Referred  to,  Si.  Mary  Newinr/tun  v.  Jacobs,  1871,  L.  R.  7  Q.  B.  54  ;  Burgess  v. 
Northivich  Local  Board,  1880,  6  Q.  B.  D.  274  ;  Harrison  v.  Duke  of  Rutland  [1893], 
1  Q.  B.  155.] 

By  setting  out  a  highway  the  owner  does  not  part  with  the  property 
of  the  soil.     1  Burr.  136. 

Upon  trial  of  an  action  of  trespass  a  case  was  made,  that  the  place  where  the 
supposed  trespass  was  committed  was  formerly  the  property  of  the  plaintiff,  who  some 
years  since  built  a  street  upon  it,  which  has  ever  since  been  used  as  a  highway.  That 
the  defendant  had  land  contiguous  parted  only  by  a  ditch,  and  that  he  laid  a  bridge 
over  the  ditch,  the  end  whereof  rested  on  the  highway.  And  it  was  insisted  for  the 
defendant,  that  by  the  plaintiff's  making  it  a  street,  it  was  a  dedication  of  it  to  the 
publick ;  and  therefore  however  he  might  be  liable  to  an  indictment  for  a  nusance, 
yet  the  plaintiff  could  not  sue  him  as  for  a  trespass  on  his  private  property.  Sed 
per  Curiam,  it  is  certainly  a  dedication  to  the  publick,  so  far  as  the  publick  has 
occasion  for  it,  which  is  only  for  a  right  of  passage.  But  it  never  was  understood 
to  be  a  transfer  of  the  absolute  property  in  the  soil(l).  So  the  plaintiff  had 
judgment. 

(1)  That  he  may  recover  it  in   ejectment  vide  Goodtitle  ex  clem.  Chester  v.  Alker, 

1  Burr.  133.    See  also  Selman  v.  Courtney,  Tr.  13  &  14  Geo.  2,  cited  ib.  135,  136,  143. 

3  Com.  Dig.  Chimin  (A.  2),  27. 

Between  the  Parishes  of  Denham  and  Dalham  in  Suffolk. 

Two  houses  in  an  extraparochial  place  are  not  enough  to  denominate  a  ville.  Burr. 
Sett.  Ca.  35,  and  Sess.  Ca.  ed.  1750,  vol.  2,  p.  250,  No.  171,  S.  C.  Cas.  temp. 
Hard.  102.     Cunn.  163,  S.  C. 

Upon  a  special  order  it  was  stated,  that  Walker  hired  a  farm  in  Denham  above 
101.  per  annum,  and  lived  on  it  from  1725  to  1730,  and  paid  parish  rates  :  that  then 
he  went  and  lived  for  several  years  on  1501.  in  South  wold,  which  is  an  extraparochial 
place  consisting  of  two  houses  and  300  acres  of  land  belonging  to  and  in  the  occupa- 
tion of  different  persons.  But  it  not  appearing  there  had  been  any  overseers  of  the 
poor,  the  sessions  confirm  the  order  of  two  justices  for  sending  him  to  Denham. 

Strange  moved  to  quash  both,  it  having  been  determined,  Salk.  486,  and  in  the 
case  of  Rufford  (ante,  512),  that  a  settlement  may  be  gained  in  an  extraparochial  place 
containing  more  houses  than  one,  so  as  to  come  under  the  denomination  of  a  ville  or 
township,  the  power  in  43  Eliz.  c.  2,  in  parishes  being  by  the  statute  13  &  14  Car.  2, 
c.  12,  extended  to  all  townships  and  villages. 

Sed  per  Curiam,  that  was  a  pretty  liberal  construction  on  the  statute,  which 
plainly  related  to  townships  in  large  parishes ;  but  two  *  houses  are  not  enough  to 
bring  it  within  the  denomination  of  a  ville  or  township,  1  Inst.  115.  It  must  consist 
de  pluribus  mansionibus  et  vicinis,  and  should  have  a  petty  constable.  1  Mod.  78. 
This  does  not  appear  to  have  the  reputation  of  a  ville.  So  the  orders  must  be 
affirmed  (1). 

*  See  post,  1071,  five  houses,  n.  to  2d  ed. 

(1)  Rex  V.  Shoiuler  and  Alter,  3  Burr.  1391.     Rex  v.  The  Inhabitants  of  Belvoir, 

2  Sess.  Ca.  Ill,  pi.  105. 

[1005]    Crew  qui  tam  vers.  Saunders. 

No  access  to  books  of  post-ofBce  in  collateral  actions. 

An  action  was  brought  against  the  defendant  on  the  statute  9  Ann.  c.  10,  §  44, 
or  intermeddling  in  elections,  being  post-master  at  Nantwich.     And  it  was  moved  on 
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behalf  of  the  plaintiff  for  liberty  to  inspect  the  post-office  books,  and  take  a  copy  of 
his  deputation. 

This  was  opposed  by  Strange  on  behalf  of  the  post-office,  who  were  no  parties  to 
the  suit.  And  he  cited  Hil.  12  Ann.  where  the  College  of  Physicians  sued  Dr.  West  (a) 
for  practising  without  licence,  and  he  was  denied  leave  to  inspect  the  books  ;  and 
Trin.  1,  W.  3,  Underhil  v.  Durham{li),  where  in  ejectment  the  plaintiff  claimed  under 
a  bishop's  lease  made  before  the  restraining  statute,  to  commence  on  the  expiration 
of  a  former,  which  the  plaintiff  could  not  produce  ;  and  he  was  denied  to  inspect  the 
books  of  the  dean  and  chapter,  they  being  no  parties.  And  likewise  the  case  of 
Shelling  v.  Farmer,  ante,  646. 

Bootle  contra  compared  it  to  the  case  of  court  rolls,  and  entries  in  the  Custom- 
House,  bank,  and  South-Sea  books.  Sed  per  Curiam,  inspecting  court  rolls  was  the 
original  of  these  motions  ;  but  then  it  was  confined  to  the  case  of  persons  interested, 
the  rolls  being  the  common  evidence,  which  of  necessity  must  be  kept  in  some  one 
hand.  But  lords  and  tenants  of  different  manors  have  always  been  denied  as  strangers. 
In  the  case  of  publick  companies  it  is  restrained  to  the  entry  which  concerns  the 
party  himself.  And  as  to  the  Custom-House,  they  are  really  the  merchants  books  for 
that  purpose.  The  constitution  of  the  officer  is  private,  and  therefore  not  necessary 
for  the  plaintiff  to  prove  ;  and  as  against  the  defendant,  his  acting  will  be  sufficient. 
The  plaintiff  took  nothing  by  his  motion  (1). 

(a)  Cited  1  Wils.  240.     Ch-anmelf  v.  Bmrel,  1  Ld.  Raym.  252.     Salk.  44,  S.  P. 

(b)  Freem.  509.    Eep.  also  1  Salk.  256,  but  not  S.  P.    Holt  264.    CoUes  P.  C.  338. 
(1)  Benson  v.  Fort,  cited  1  Wils.  240.     Vide  Eex  v.  Coriielius,  post,  1210.     Bex  v. 

Fratei-nity  of  Hostmen,  post,  1223,  and  the  cases  there  cited. 

DiBBEN  vers.  Cooke  et  Al'. 

8  &  9  W.  3,  c.  11.     Trespass  on  the  case  is  not  within  the  Statute  W.  3,  that  gives 
costs  to  an  acquitted  defendant  (1).     Cunn.  132,  S.  C.  but  no  decision. 

An  action  on  the  ease  for  a  nusance  was  brought  against  two  defendants.  There 
was  judgment  by  default  against  one,  and  the  other  on  not  guilty  was  acquitted.  And 
the  question  was,  whether  he  was  intitled  to  his  costs. 

And  upon  consideration  the  Chief  Justice  delivered  the  opinion  of  the  Court,  that 
he  was  intitled  to  no  costs.  Before  the  statute  8  &  9  W.  3,  c.  11,  if  one  defendant 
was  acquitted,  he  was  not  intitled  to  his  costs ;  the  Courts  construing  the  former  Acts 
[1006]  to  relate  only  to  the  case  of  a  total  acquittal  of  all  the  defendants.  This  being 
inconvenient,  the  8  W.  3,  c.  11,  came  and  gave  costs  where  one  of  the  defendants  is 
acquitted,  unless  the  Judge  certifies  a  reasonable  cause  to  make  him  a  defendant.  And 
that  Act  extends  to  trespass,  assault,  false  imprisonment,  and  ejectment.  The  present 
action  is  trespass  on  the  case  :  and  though  that  be  a  species  of  trespass,  and  in  the 
case  of  the  Statute  of  Limitations,  the  word  trespass  in  the  proviso  has  been  extended 
to  actions  on  the  case  ;  yet  considering  these  Acts  giving  costs  have  always  been 
looked  on  as  penal  Acts  not  to  be  extended  by  equity,  and  therefore  an  avowant 
not  within  the  word  plaintiff,  Carth.  179,  we  must  take  it  only  to  mean  the  general 
sort  of  trespass  vi  et  armis,  10  Co.  Marshalsea  case.  And  he  said  this  was  the  rule 
in  C.  B. 

(1)  Vide  the  authority  of  this  case  relied  upon  per  Lord  Mansfield  in  Ingle  v. 
Wwdswmih,  3  Burr.  1287. 

DoMiNus  Rex  vers.  Episcopum  Landaff. 

In  a  quare  impedit  the  Crown  as  well  as  the  subject  must  alledge  a  presentation. 
A  commendam  retinere  does  not  amount  to  one.  But  where  the  verdict  finds  that 
the  Crown  was  seised  in  fee  ut  de  uno  grosso  it  cures  the  want  of  the  allegation. 
2  Barn.  B.  R.  72,  189,  371.     2  Kely.  375,  S.  C. 

Error  of  a  judgment  in  the  Court  of  Grand  Sessions  in  Wales  in  a  quare  impedit 
brought  by  the   King   against   the    Bishop  of    Landaff,  Francis  Lord  Brooke,  and 
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Thomas  Humfreys,  clerk,  for  the  church  of  St.  Andrew  in  the  county  of  Glamorgan. 
The  count  set  forth  the  statute  25  H.  8,  c.  21,  against  suing  to  Rome,  and  irapowering 
the  Archbishop  of  Canterbury,  under  particular  restrictions,  to  grant  licences  and 
dispensations,  that  used  formerly  to  be  sued  for  to  the  Bishop  of  Rome.  That  Queen 
Anne  in  right  of  her  Crown  was  seised  of  the  advowson  in  gross,  and  John  Tyler  being 
elected  Bishop  of  Landaff,  the  Archbishop  of  Canterbury  24  June  1706,  (the  church 
being  then  vacant)  by  his  letters  patent  of  dispensation,  reciting  that  the  new  elected 
bishop  had  represented  the  revenues  to  be  too  small  for  the  dignity,  prayed  for  a 
dispensation  to  hold  this  church  and  other  ecclesiastical  preferments  in  commendam  ; 
the  archbishop  accordingly  grants  the  same,  provided  they  were  confirmed  by  the 
Crown.  Then  sets  forth  a  confirmation  under  the  Great  Seal  duly  inrolled,  by  virtue 
whereof  Tyler  became  capable  to  retain  the  said  church  in  commendam  with  his 
bishoprick  to  which  he  was  promoted  ;  and  whilst  he  continued  parson  Queen  Anne 
died,  and  George  1  succeeded,  in  whose  time  the  church  Ijecame  void  by  the  death  of 
Tyler;  unde  it  belonged  to  the  late  King  to  present,  who  died  during  the  vacancy, 
and  it  descended  to  His  present  Majesty,  who  ought  to  present,  but  is  hindered  by 
the  defendants. 

The  bishop's  plea  is,  that  he  claims  nothing  but  as  Ordinary.  The  Lord  Brooke 
pleads  in  bar,  that  William  Lord  Brooke  his  father  was  seised  of  the  moiety  of  the 
manor  of  Dinas  Powys,  in  his  demesne  as  of  fee,  to  the  moiety  of  which  manor  the 
half  of  [1007]  the  advowson  of  this  church  belongs,  to  present  in  every  second  turn  ; 
and  the  church  being  void  he  presented  the  other  defendant  Humfreys,  who  was 
instituted  and  inducted,  and  is  parson  thereof ;  and  the  advowson  on  the  death  of  the 
father  descended  to  the  present  Lord  Brooke  :  and  traverses  the  seisin  of  Queen  Anne 
as  laid  in  the  count. 

The  defendant  Humfreys  pleads  in  the  same  manner  ;  and  there  is  the  common 
replication,  and  judgment  on  the  plea  of  the  bishop  ;  and  then  the  Attorney  General 
takes  issue  on  the  traverse  of  the  Queen's  seisin  ;  which  on  trial  is  found  for  the 
Crown,  and  judgment  entered  for  the  King,  on  which  the  general  errors  are  assigned. 

This  cause  was  argued  several  times  at  the  Bar  before  the  death  of  Lord  Raymond, 
and  the  opinion  of  the  Court  given  in  favour  of  the  plaintifT  in  error  on  the  three 
points  under-mentioned.  But  the  fourth  point  upon  the  verdict  being  then  started, 
it  stood  over  to  be  argued  upon  that  only.  Then  the  Chief  Justice  dying,  it  was 
thought  proper  to  be  argued  again  at  large.  And  my  argument  for  the  plaintiff 
in  error  taking  in  all  that  was  said  on  that  side  of  the  question,  and  the  resolu- 
tion of  the  Court  being  an  answer  to  it,  there  is  no  occasion  to  report  any  more  of 
this  case. 

Strange  pro  quer'  in  errore  argued,  L  That  generally  in  a  quare  impedit,  which  is 
a  possessory  action,  the  Crown  as  well  as  the  subject  must  shew  a  presentation  :  and 
though  there  may  be  cases,  wherein  it  is  not  required,  as  being  impossible  ;  yet  those 
are  considered  as  exceptions  to  the  general  rule,  and  the  particular  circumstances 
must  be  shewn,  to  bring  it  out  of  the  general  rule,  and  within  the  exception,  by 
counting  on  the  special  matter.  2.  That  this  is  not  a  commendam  accipere,  but 
a  commendam  retinere.  3.  That  though  a  commendam  accipere  does  amount  to  a 
presentation,  yet  a  commendam  retinere  does  not.  4.  That  if  these  points  are  with 
me,  then  it  will  come  to  the  question,  whether  the  joining  issue  on  the  seisin  alleged 
in  the  count,  and  the  verdict  finding  the  Queen  to  have  been  so  seised,  does  not 
cure  the  defect  in  the  count  in  not  alleging  the  presentation,  which  I  shall  contend 
it  does  not. 

I  am  to  shew,  that  in  a  quare  impedit  the  Crown  as  well  as  the  subject  must  shew 
a  presentation,  it  being  a  possessory  action,  and  that  though  there  may  be  cases 
wherein  it  is  not  required  as  being  impossible,  yet  these  are  considered  as  exceptions 
to  the  general  rule,  and  the  particular  circumstances  must  be  shewn,  to  bring  it  out 
of  the  general  rule,  by  counting  on  the  special  matter.  F.  N.  B.  33  H.  runs  thus  : 
A  man  shall  not  have  a  quare  impedit,  [1008]  if  he  cannot  allege  a  presentation  in 
himself  or  in  his  ancestors,  or  in  any  other  person  from  whom  he  claims  the  advowson, 
and  that  in  his  count,  unless  in  some  special  case;  as  if  a  man  at  this  day  erect  a 
church  parochial  by  licence  from  the  King,  which  shall  be  presentable  ;  if  he  be 
disturbed  to  present  the  same,  he  shall  have  a  quare  impedit  without  alleging  a 
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presentation  in  any  person,  and  shall  count  upon  the  special  matter.     And  under  the 
subsequent  letters  I.  and  K.  he  puts  two  other   instances,  in  both  which  the  want  of 
alleging  a  presentation  may  be  excused  by  counting  upon  the  special  matter.       So 
in  2  Roll.  Abr.  378,  pi.  1,  if  the  King  be  intitled  to  an  advowson  by  office,  he  shall 
have  a  quare  irapedit  without  a  presentation,  for  the  office  puts  the  King  in  possession, 
and  any  one  else  out  of  possession.     So  in  pi.  .5,  if  the  King  is  seised  of  an  advowson 
which  has  been  always  in  proper  use,  he  shall  have  a  quare  irapedit  without  alleging 
a  presentation.     And  in  "2  Roll.  Abr.  376,  R.  1,  it  is  said,  this  writ  is  intirely  in  the 
possession,  and  the  presentment  is  the  possession.     In  Vaugh.  53,  56,  57,  it  is  held, 
that  unless  it  be  in  special  cases,  both   seisin  and  presentation  are  necessary  to  be 
alleged,  and  a  seisin  without  a  presentation,  or  a  presentation  without  a  seisin,  are 
equally  naught ;  and  the  law  (says  the  book)  is  the  same  in  the  case  of  the  King  as  a 
subject.     Agreeable  to  this  is  2  Roll.  Abr.  378,  pi.  6,  if  the  King  has  cause  to  present, 
by  having  the  temporalties  of  the  bishop,  he  shall  not  have  a  quare  irapedit  without 
alleging  a  presentation.     And  in  the  case  before  cited,  pi.  5,  it  is  implied,  that  the 
King  must  make  his  excuse  as  well  as  a  common  person.     The  precedents  of  quare 
irapedit  brought  by  the  Crown  fall   in   with  this.     Vaugh.   53.      Skinn.  651.     Co. 
Ent.  493  a.  494  a.  509  a.  512  a.  514  a.  516  b.  520  b.    Rast.  505  a.  528  a.  528  b.  529  b. 
530  a.  b.  531a.     Lutw.  1078,  1083,  1090.     Lev.  Ent.  144.     14  Hen.  4,  36  b.     There 
are  raany  others  in  every  Book  of  Entries,  under  the  title  Quare  Irapedit,  all  which 
shew  the  opinions  of  those  who  were  concerned  for  the  Crown,  else  they  would  never 
have  fallen  into  a  course  of  precedents  contrary  to  the  prerogative,  which  in  other 
parts  of  pleading  is  constantly  maintained.     And  these  verify  what  Lord  Vaugh.  57, 
says,  that  the  books  and  precedents  all  shew  the  law  to  be  the  same  in  the  case  of  the 
King  as  of  a  coraraon  person.     And  no  stronger  argument  can  be  brought  to  prove  it 
so,  than  the  adjudged  cases  which  are  exceptions  out  of  the  general  rule  ;  which 
would  never  have  borne  any  debate,  if  that  short  answer  could  have  been  given,  that 
the  Crown  is  in  no  case  obliged  to  allege  a  presentation.     And   the  drawer  of  this 
declaration  seeraed  to  be  aware  of  this,  and  has  therefore  set  forth  the  affair  of  the 
commendam,  in  hopes  that  may  amount  to  an  allegation  of  a  presentation.     But  that 
I  hope  will  not  do  when  it  is  considered, 

[1009]  2.  What  sort  of  a  commendam  this  is.  And  I  insist  it  is  a  commendam 
retinere.  The  words  of  it  are  so,  that  he  thereby  became  capax  retinere.  This  point 
I  believe  will  not  be  disputed,  and  therefore  I  shall  pass  to  the  third. 

3.  That  though  a  comraendara  capere  does  amount  to  a  presentation,  yet  a  com- 
mendara  retinere  does  not.  Lord  Hob.  143,  in  the  great  case  of  Colt  v.  Glover,  will 
not  even  allow  such  an  instruraent  as  this  to  be  called  a  coramendam  ;  he  says  it  is 
only  a  faculty  of  retentioti  and  continuation  of  the  benefice  in  the  same  person  and 
state  wherein  it  was,  notwithstanding  something  intervening,  as  a  bishoprick,  or 
the  like,  which  without  such  a  faculty  would  have  avoided  it :  so  a  commendam  it 
is  not,  for  my  own  benefice  caiuiot  be  commended  unto  me  ;  and  the  difference 
(Hob.  156),  between  retitiere  and  capere  is  no  less  than  holding  what  is  already  my 
own,  and  taking  that  which  is  another  man's.  One  of  the  points  determined  in  the 
case  of  The  King  against  Dr.  Birch  was,  that  the  commendam  or  dispensation  to  hold 
the  living  for  some  time,  was  not  a  presentation  ;  but  that  the  Crown  should  have 
its  prerogative  turn  after  the  dispensation  expired.  There  is  a  great  deal  of  difference 
between  a  presentation,  which  must  be  followed  by  institution  and  induction,  and 
this  dispensation,  which  supposes  the  church  to  be  full  already,  and  prevents  its 
becoming  void.  Since  therefore  here  is  an  attempt  to  shew  how  the  Crown  became 
seised,  and  that  allegation  does  not  shew  a  possession,  which  can  only  be  shewn  by  a 
presentation  ;  there  is  no  room  to  say,  that  this  dispensation  is  sufficient. 

4.  The  last  point  to  be  considered  is,  whether  the  taking  issue  on  the  seisin  alleged 
in  the  count,  and  the  verdict  finding  the  Queen  to  have  been  so  seised,  does  not  cure 
the  defect  in  the  count  in  not  alleging  a  presentation.  And  I  shall  contend  it  does 
not.  I  adrait  there  have  been  cases,  where  a  verdict  has  cured  the  want  of  a  material 
averment.  But  then  those  cases  have  been  where  the  issue  joined  was  such  as 
necessarily  required  the  proof  of  that  fact,  and  without  which  proof  the  jury  could 
not  have  given  the  verdict.  And  that  I  take  to  be  the  foundation  of  this  healing 
quality  in  a  verdict. 
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Now  to  consider  the  case  as  it  stands  upon  these  pleadings.  Two  things  were 
necessary  to  be  alleged.  1.  The  seisin.  And  2.  The  presentation  :  the  first  to  shew 
the  right,  an<l  the  second  the  exercise  of  it.  Had  both  these  been  alleged,  the 
defendant  would  have  had  an  opportunity  of  traversing  either;  and  if  ho  [1010]  could 
have  over-thrown  either,  the  Crown  could  never  have  recovered.  Which-soever  of 
these  he  had  traversed,  the  proof  must  necessarily  have  been  confined  to  that:  and  in 
a  traverse  of  the  seisin  there  would  be  no  occasion  to  prove  a  presentation  ;  because 
a  man  may  be  seised  in  fee  of  an  advowson,  though  he  never  presented  :  and  in  a 
traverse  of  the  presentation  he  need  only  confine  his  evidence  to  that  matter  of  fact, 
without  meddling  with  the  seisin.  In  Skin.  675,  Lord  Holt  says,  the  presentment 
is  the  proper  matter  to  be  traversed.  But  if  this  count  is  good,  it  enables  the  owner 
of  the  fee  to  recover  in  quare  irapedit,  though  there  never  was  that  possession  which 
is  necessary  in  a  possessory  action  :  for  he  will  allege  no  presentation,  to  give  the 
other  an  opportunity  of  denying  it ;  but  count  oidy  on  the  seisin,  and  drive  him  to 
take  issue  on  that  only  ;  and  then  set  up  the  veidict,  to  cure  the  actual  want  of  the 
other.  If  the  Court  keeps  to  the  eflfect  of  a  verdict,  as  I  contend,  there  will  then  be 
some  rule  to  go  by  ;  but  if  they  once  leap  over  those  bounds,  it  will  be  hard  to  know 
where  to  stop.  In  Salk.  662,  the  plaintiff  declared,  that  the  defendant  kept  a  bull, 
that  used  to  run  at  men  ;  but  did  not  say  scienter  :  and  held  naught  after  a  verdict, 
for  the  action  lies  not,  unless  the  master  knows  of  this  quality  ;  and  we  cannot  intend 
it  was  proved  at  the  trial,  for  the  plaintiff  need  not  prove  more  than  is  laid  in  his 
declaration.  This  case  proves,  that  they  go  upon  the  presumption  of  its  being  proved 
at  the  trial,  where  it  is  necessary  so  to  be.  1  Sid.  184,  trespass  for  taking  a  hook  : 
the  defendant  pleaded,  he  had  a  way  to  a  wood  over  the  land  of  the  plaintiff,  and  was 
stopt  by  the  plaintiff,  who  struck  at  him  with  the  hook,  upon  which  he  took  it  out  of 
his  hand  :  they  went  to  issue  on  the  right  to  the  way,  and  found  for  the  plaintiff  :  and 
moved  in  arrest  of  judgment,  that  the  plaintiff  had  not  shewn  the  hook  to  have  been 
in  his  possession  :  and  held  by  all  the  Court,  that  if  the  trial  had  been  on  not  guilty, 
it  would  not  have  been  helped,  but  here  the  defendant  had  by  this  plea  shewn  it  to 
have  been  in  the  plaintiff's  hand,  and  that  he  took  it  out.  There  is  nothing  of  that 
nature  in  our  plea,  or  that  admits  a  presentation  by  the  Crown.  The  issue  therefore 
to  be  tried  not  requiring  the  proof  of  a  presentation,  or  its  being  admitted  from  the 
nature  of  the  issue ;  I  apprehend  the  want  of  such  an  allegation  is  not  cured  by  the 
verdict,  but  the  declaration  remains  still  liable  to  that  objection. 

Lord  Hardwicke  delivered  the  resolution  of  the  Court. 

In  this  case  there  are  three  things  considerable.  1.  Whether  it  be  necessary  to 
allege  a  presentation.  2.  If  necessary,  then  whether  the  commendam  amounts  to  a 
presentation,  or  excuses  the  want  of  alleging  one.  And  3.  Whether  the  verdict,  which 
finds  that  the  Queen  was  seised  in  fee,  ut  de  uno  grosso,  cures  it. 

[1011]  Upon  the  two  first  points  the  opinion  of  the  Court  has  been  already 
intimated,  and  there  is  no  occasion  to  say  much  upon  them  ;  only  as  it  will  be  a 
proper  introduction  to  the  last.  And  we  are  all  of  opinion,  that  a  presentation  was 
necessary  to  be  alleged,  and  the  commendam  will  not  serve  the  purpose  ;  and  there- 
fore on  those  two  points  the  plaintiff  in  error  is  right:  but  upon  the  third  point  we 
are  of  opinion  with  the  defendant  in  error,  that  the  verdict  has  set  all  right. 

The  authorities  on  which  we  found  our  opinion  on  the  first  point  were  cited  at 
the  Bar  out  of  F.  N.  B.  the  rules  whereof  are  the  foundation  of  what  is  delivered  in 
Hobart  and  Vaughan,  who  are  the  authors  that  have  entred  the  deepest  into,  and 
treat  best  of,  this  subject.  By  them  it  appears,  that  as  to  this  point  there  is  no 
difference  between  the  Crown  and  a  subject.  A  presentation  makes  a  fee,  and  proves 
a  fee.  To  which  I  may  add,  that  the  law  requires  a  plaintiff  to  shew,  coment  his 
seisin  arose  ;  this  being  incorporeal,  and  not  to  be  executed  by  livery.  Now  a  pre- 
sentation makes  a  seisin,  and  shews  at  the  same  time  how  it  arose,  and  is  the  proper 
evidence  of  it.  5  Co.  98  a.  a  presentation  by  the  grantee  of  the  next  avoidance  avails 
the  grantor,  and  so  is  the  case  put  of  a  seisin  of  services  by  a  guardian  or  lessee  for 
years.  And  it  appears  by  the  divisions  of  RoUe's  titles,  2  Abr.  376,  378,  that 
he  thought  so,  for  he  speaks  of  shewing  a  seisin  by  presentation.  Fitz.  Quare 
Impedit  171. 

As  to  the  second  point  it  may  be  admitted  without  prejudice  to  this  point,  that 
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a  commendam  capere  amounts  to  a  presentation  ;  but  this  certainly  is  not  such  a 
commendam,  and  so  the  defendant's  counsel  seemed  to  admit. 

The  third  and  last  point  is  upon  the  verdict,  and  that  we  all  think  has  cured  the 
not  actually  alleging  a  presentation. 

The  common  learning  is,  that  it  cures  a  title  defectively  set  forth,  but  not  a 
defective  title.  The  words  of  the  statute  16  &  17  Car.  2,  c.  8,  are  very  strong,  and 
on  that  Act  an  actual  amendment  is  never  made,  but  the  benefit  of  the  Act  is  attained 
by  our  over-looking  the  exception. 

I  admit,  that  if  a  title  is  not  implicitly  found,  it  will  be  ill ;  but  we  think  the  title 
being  found,  which  is  a  seisin  ;  it  necessarily  follows,  that  a  presentation  must  have 
been  proved.  3  Mod.  162.  The  Crown  can  only  gain  a  seisin,  as  part  of  the  ancient 
[1012]  patrimony  of  the  Crown,  or  by  a  title  from  a  subject.  If  the  first,  (which  is 
rather  to  be  presumed)  then  it  must  have  been  presented  to  before,  or  not.  If  pre- 
sented to  before,  it  is  an  actual  seisin  :  the  Crown  cannot  be  usurped  upon,  or  put  to 
its  writ  of  right.  6  Co.  49.  2  Inst.  357.  Co.  Litt.  344  b.  Cro.  Jac.  123.  If  there 
had  been  no  presentation  before,  there  must  have  been  a  special  case  to  have  been 
counted  on.  If  the  Crown  derives  its  title  from  a  subject,  it  must  be  either  by 
usurpation,  grant,  or  oflSce.  If  by  usurpation,  that  must  have  been  by  a  presentation. 
If  by  grant,  a  presentation  must  have  been  shewn,  or  a  special  case  to  excuse  it.  If 
proof  had  been  given  of  presenting  the  last  turn,  that  would  have  been  an  actual  seisin. 
If  not  the  last  turn,  then  there  was  a  usurpation,  and  the  Crown  could  gain  no  seisin, 
and  the  verdict  cannot  be  true.  For  at  common  law  a  usurpation  was  rather  stronger 
than  a  disseisin  on  land  ;  for  the  usurper  gained  the  possession,  and  left  the  rightful 
patron  a  mere  right :  and  in  such  case  nothing  could  pass  to  the  Crown,  either  by 
grant  or  ofRce,  but  a  right  to  maintain  a  writ  of  right,  and  not  a  quare  impedit.  An 
advowson  appendant  may  be  gained  by  seisin  of  the  manor  ;  but  an  advowson  in  gross 
cannot  be  acquired,  without  that  which  is  an  actual  seisin.  10  H.  7,  27,  pi.  7. 
1  Leon.  154.     1  Mod.  281. 

The  use  of  these  cases  is,  that  if  the  presentment  admits  the  seisin  in  gross  ;  it  is 
to  a  common  intent  included  in  the  verdict,  and  this  will  only  be  a  title  defectively 
set  forth  ;  in  which  case  according  to  Hale,  1  Vent.  122,  the  Court  will  intend  any 
thing  to  make  it  good.  Here  needs  no  intendment,  for  it  was  of  necessity  to  have 
been  proved.      1  Sid.  218,  is  a  very  strong  case  for  this  purpose. 

If  the  true  ground  be,  that  it  is  only  to  shew,  coment  he  was  seised ;  it  is  one  of 
the  least  defects  a  verdict  can  cure,  because  the  existence  of  the  thing  is  admitted,  and 
the  doubt  only  upon  the  manner  of  it.  An  heir  must  shew  coment  heir;  but  if  he 
does  not,  and  the  other  does  not  demur,  the  finding  him  heir  will  cure  it.     1  Lev.  190. 

We  are  all  therefore  of  opinion,  that  though  this  wouM  have  been  ill  on  demurrer, 
yet  it  is  now  cured  by  the  verdict ;  and  therefore  the  judgment  must  be  affirmed. 

[1013]    Easter  Term,  8  Georgii  2,  Regis.    In  B.  R. 

Philip  Lord  Hardwicke,  Chief  Justice.  Sir  Francis  Page,  Knt.,  Sir  Edmund  Probyn, 
Knt.,  William  Lee,  Esq.,  Justices.  John  Willes,  Esq.,  Attorney  General.  Dudley 
Ryder,  Esq.,  Solicitor  General. 

Pew  vers.  Creswell  et  Al'  Churchwardens  of  St.  Mary  Rotherhithe. 
Bounds  of  the  church-yard  not  triable  in  the  Spiritual  Court.     2  L.  Raym.  212. 

Pew  was  libelled  against  in  the  Spiritual  Court  for  a  nuisance  and  incroachment 
on  the  church-yard  ;  to  which  he  pleaded,  that  he  was  the  owner  of  four  tenements, 
which  formerly  stood  on  the  ground  in  question,  and  that  his  present  building  was 
upon  the  old  foundation,  and  did  not  project  further.  And  this  not  being  a  matter 
properly  triable  there,  a  prohibition  was  granted  ;  for  though  interrupting  the  use  of 
a  church-yard,  as  a  church-yard,  is  properly  cognizable  in  the  Ecclesiastical  Court; 
yet  the  bounds  of  it,  which  is  matter  of  freehold,  ought  not  to  be  determined  there  (1). 
Vide  F.  N.  B.  51  A.  2  Roll.  Abr.  137,  pi.  4.  1  Roll.  Rep.  12.  Mo.  413.  1  Sid. 
Butler  V.  Yelman. 

(1)  Hilliard  v.  Jefferson,  1  Ld.  Raym.  212.    In  Bishop  of  St.  David's  v. ,  ib.  443. 

Vide  also  Witcher  v.  Cheslam,  1  Wils.  17.     6  Com.  Dig.  Prohibition  (F.  2),  111. 
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DoMiNUS  Kex  vers.  Easman. 

Apprentice  cannot  be  discharged  without  appearance  or  summons  of  the  master. 

Ann.  Eep.  101,  S.  C. 

An  order  was  made  at  the  sessions,  for  discharging  an  apprentice ;  the  master 
having  used  him  unkindly,  and  refusing  to  provide  for  and  entertain  him.  Et  per 
Curiam,  this  order  must  be  quashed,  not  for  want  of  an  original  jurisdiction  in  the 
sessions,  which  has  been  often  allowed  tbom  ;  but  because  [1014]  it  does  not  appear  the 
master  was  present  or  summoned,  which  it  is  plain  the  Act  intended  he  should  be. 
Besides,  there  is  another  fault,  which  is,  that  the  reason  given  in  the  order  is  not  a 
ground  for  their  proceedings  ;  for  there  is  a  power  to  oblige  the  master  to  receive  and 
entertain  him,  and  using  him  unkindly  is  too  loose.  Vide  Trin.  12  Geo.  1.  Eex  v. 
Davie,  ante,  704. 

Between  the  Parishes  of  Whaddington  and  Tedford  in  Lincolnshire. 

Though  part  of  the  purchase  money  is  advanced  by  another,  yet  if  there  is  no  fraud, 
a  settlement  may  be  gained  on  9  Geo.  1,  c.  7.  Burr.  Sett.  Ca.  57,  and  Sess.  Ca. 
ed.  1750,  vol.  2,  p.  237,  No.  164,  S.  G. 

On  a  special  order  of  sessions,  it  was  stated,  that  the  pauper  contracted  for 
the  purchase  of  a  house  in  Whaddington  for  391.  and  paid  91.  out  of  his  own  money,  and 
the  remaining  301.  was  by  his  order  paid  by  another  person,  to  whom  the  premisses 
were  mortgaged  for  it:  that  the  pauper  had  lived  upon  it  four  years,  when  the  mort- 
gage was  foreclosed,  and  he  turned  out :  and  the  question  being,  whether  he  had 
gained  a  settlement  hereby,  the  sessions  adjudge  that  this  was  a  fraudulent  purchase, 
and  consequently  no  settlement  gained  thereby. 

Sed  per  Curiam,  the  order  must  be  quashed  :  the  purchase  money  by  9  Geo.  1, 
c.  7,  need  only  be  301.  and  the  advancing  the  money  by  another  makes  no  alteration. 
And  the  fact  being  specially  stated,  we  can  judge  as  well  as  the  sessions,  whether  it 
be  fraudulent  or  not.  The  circumstance  of  his  continuing  four  years  ousts  all  presump- 
tion of  fraud  ( 1 ). 

(1)  Vide  the  distinction  between  a  case  where  fraud  is  found  generally,  and  where 
the  facts  are  specially  stated,  and  a  conclusion  of  fraud  is  drawn  from  them  by  the 
justices,  most  clearly  explained  by  Lord  Hardwicke  in  this  case.  Burr.  S.  C.  60. 
Rex  v.  Woodland,  1  Terra  Rep.  261. 

Between  the  Parishes  of  St.  Maurice  and  St.  Mary  Calender 

IN  Winchester. 

Executing  office  of  constable  settles  certificate-man.  Burr.  Sett.  Ca.  27,  and  Sess. 
Ca.  ed.  1750,  vol.  1,  No.  315.  2  Bott  by  Const,  285,  pi.  296,  S.  C.  and  much 
fuller.     Ante,  411,  544. 

Upon  a  special  order  of  sessions,  it  was  held,  that  executing  the  office  of  constable 
in  the  city  at  large,  gave  a  certificate-man  a  settlement  in  that  parish  where  he  inhabited  ; 
though  he  was  appointed  by  the  corporation  in  general,  and  acted  through  all  the 
parishes  in  the  city ;  for  he  executes  an  annual  office  in  the  parish,  which  are  the 
words  of  the  statute. 

[1015]    Jenkins  vers.  Bates. 

Where  error  abates  by  the  act  of  the  party  execution  shall  go. 

The  plaintiff  in  error  married,  whereby  her  writ  abated  ;  and  this  being  by  her 
own  act,  and  not  the  act  of  God,  the  Court  gave  leave  to  the  defendant  to  take  out 
execution,  without  giving  time  to  the  plaintiff  to  bring  any  writ  of  error  coram  vobis  (1). 
(1)  Biiller  v.  Lussitano  de  Pinna,  ante,  880,  S.  P. 
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Bourn  vers.  Matsairb. 

Replevin  for  14  skimmers  and  ladles,  certain  enough.  Cas.  temp.  Hard.  119. 
S.  C.  much  fuller  Bull.  L.  N.  P.  .53.  4  Bac.  Abr.  385.  5  Com.  Dig.  Pleader 
(3  K.  10),  1754. 

In  replevin,  it  was  held  to  be  certain  enough,  being  for  14  skimmers  and  ladles, 
without  saying  how  many  of  each  (1). 

(1)  Kempster  v.  Nelson,  Gilb.  Rep.  in  B.  R.  cited  Cas.  temp.  Hard.  121,  ace.  The 
principle  on  which  it  was  held  good  was  that  though  such  a  declaration  would  be  ill 
on  demurrer,  yet  the  pleadings  had  supplied  the  defect,  because  the  avowant  having 
avowed  the  taking,  had  thereby  taken  upon  himself  the  knowledge  of  what  the  goods 
were.     Cas.  temp.  Hard.  121.     Bull.  L.  N.  P.  53. 

DoMiNus  Rex  vers.  Francis  et  Al'. 

A  taking  in  the  presence  is  a  taking  from  the  person  and  felony,  but  in  special 
verdicts  it  must  be  expressly  found  that  the  party  robbed  was  present  at  the  taking 
up.     Cas.  temp.  Hard.  113.     Corny ns  478.     Doug.  412. 

The  defendants  were  indicted  at  the  assises  in  Somersetshire,  for  that  they 
feloniously  made  an  assault  on  Samuel  Cox  in  the  King's  highway,  and  put  him  in 
fear,  and  91.  in  money  from  the  person  of  Cox  did  take,  steal,  and  carry  away.  Upon 
not  guilty  pleaded  by  all  the  defendants,  the  jury  find  this  special  verdict : 

That  Samuel  Cox  travelling  on  horseback  on  the  King's  highway  to  Somerton  Fair, 
on  a  place  called  King's  Down  Hill  in  the  county  of  Somerset,  saw  all  the  prisoners  in 
company  together,  one  of  whom  was  then  lying  on  the  ground  :  that  Cox  passed  by 
them,  and  one  of  them  (but  which  the  jury  do  not  know)  called  to  Cox,  and  desired 
him  to  change  half  a  crown,  that  they  might  give  something  to  a  poor  Scotchman 
then  lying  on  the  ground,  who  was  one  of  the  prisoners.  Cox  came  back,  and  putting 
his  hand  in  his  pocket  to  pull  out  his  money  in  order  to  give  them  change,  as  they 
desired,  he  pulled  out  four  moidores  and  a  Portugal  piece  value  31.  121.  and  having 
the  pieces  of  gold  in  his  hand,  John  Francis,  one  of  the  prisoners,  gently  struck 
Cox's  hand,  in  which  he  held  the  gold,  by  means  whereof  the  gold  fell  on  the  ground  : 
that  thereupon  Cox  got  off  from  his  horse,  and  said  to  the  prisoners,  that  he  would 
not  lose  his  money  so  ;  and  the  said  Cox  then  and  there  offering  to  take  up  the  pieces 
of  gold,  which  were  then  upon  the  ground,  and  in  Cox's  presence  ;  the  prisoners  then 
and  there  swore,  that  if  he  touched  the  pieces  of  gold,  they  would  knock  his  brains 
out;  whereby  he  was  then  and  there  put  in  bodily  fear  of  his  life,  and  then  and  there 
desisted  from  taking  up  jthe  pieces  of  gold.  'That  the  prisoners  then  and  there 
immediately  took  up  the  gold,  and  got  on  their  horses,  and  rode  off  with  the  gold  ; 
that  Cox  immediately  there-[1016]-upon  pursued  them,  and  rode  after  them  for  about 
half  a  mile  ;  and  then  the  prisoners  struck  him  and  his  horse,  and  swore  that  if  he 
pursued  them  any  farther,  they  would  kill  him  ;  by  reason  of  which  menace  he  was 
afraid  to  continue  his  pursuit  any  farther ;  but  whether  upon  the  whole  matter  the 
prisoners  are  guilty  of  the  felony  and  robbery  charged  on  them,  the  jury  doubt,  and 
pray  the  advice  of  the  Court.     Et  si,  &c. 

This  special  verdict  and  the  prisoners  were  removed  into  the  King's  Bench,  where 
it  was  twice  argued  at  the  Bar.  And  upon  the  first  argument  the  only  question  was, 
whether  a  taking  in  the  presence  be  in  point  of  law  a  taking  from  the  person,  and  it 
was  unanimously  determined  that  it  was. 

But  then  a  doubt  arose  (which  occasioned  the  second  argument)  whether  it  was 
sufficiently  found  to  have  been  taken  in  the  presence  of  Cox,  it  not  being  said  so  in 
express  words :  and  after  it  had  been  argued  in  B.  R.  upon  this  point,  it  was  ordered 
to  be  argued  again  at  Serjeants'-Inn-Hall  before  all  the  Judges  of  England,  where  I 
attended  on  behalf  of  the  prisoners  against  Mr.  Hussey  ;  who  argued  for  the  King, 
and  insisted  that  here  was  sufficient  found  to  constitute  the  crime  of  robbery,  it  being 
found  that  Cox  was  put  in  fear,  and  that  the  money  was  in  his  possession,  till  one  of 
the  prisoners  struck  it  out  of  his  hand  ;  and  the  finding  that  the  prisoners  immediately 
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took  it  up,  excludes  all  possibility  of  mesne  acts,  such  as  Cox's  going  away  before  they 
took  it  up ;  and  that  to  excuse  them  it  should  have  been  expressly  found,  that  Cox 
did  go  away  before  the  money  was  taken  up. 

Strange  contra,  I  shall  not  dispute  but  that  a  taking  in  the  presence  is  a  taking 
from  the  person,  and  consequently  a  robbery,  where  it  is  accompanied  with  the  other 
necessary  circumstances.  But  the  question  here  is,  whether  this  is  found  to  be  a 
taking  in  the  presence  of  Cox.  It  is  unnecessary  to  cite  cases,  to  prove  that  on 
these  verdicts  nothing  is  to  be  intended  ;  Judges  have  always  guarded  against  that 
with  great  caution.  It  has  gone  so  far,  that  where  it  stands  indifferent  which  way  the 
fact  is  to  be  taken,  the  turn  of  the  scale  is  never  given  against  the  prisoner.  And 
therefore  in  Kent's  case,  5  Mod.  287.  Skin.  666,  where  on  an  indictment  for  killing 
his  gardener  the  jury  found  that  the  master  struck  the  gardener,  and  the  gardener 
struck  the  master,  and  the  master  gave  him  a  mortal  wound  ;  the  Judges  would  not 
determine  that  the  master  struck  first,  so  as  to  make  it  murder :  and  yet  from  the 
manner  of  finding  any  one  would  be  led  to  collect,  that  the  first  blow  was  given  by 
the  master.  It  must  be  agreed  that  here  is  no  finding  in  express  words,  that  the 
taking  [1017]  was  in  his  presence.  But  it  is  contended  that  here  is  that  which  is 
tantamount.  Now  I  insist,  that  how  great  room  soever  here  is  to  infer  the  presence 
of  Cox ;  yet  it  not  being  found  as  a  fact,  that  he  was  present  at  the  taking  up  the 
money,  and  that  being  a  'circumstance  material  to  constitute  it  a  robbery,  the 
prisoners  must  be  discharged. 

In  the  acts  found  there  must  necessarily  be  a  priority  and  posteriority  in  time. 
Cox  got  off  from  his  horse,  ofTercd  to  take  up  the  money,  was  threatened  and  put  in 
fear,  and  then  and  there  desisted  from  taking  up  the  gold.  The  manner  of  this 
desisting  is  not  found,  and  therefore  may  naturally  be  inferred  to",be  by  going  away. 

The  next  fact  found  is,  that  the  prisoners  then  and  there  immediately  took  up  the 
gold,  got  upon  their  horses,  and  rode  off.  Immediately  must  mean,  that  the  next 
thing  done  after  Cox's  desisting,  was  the  prisoner's  taking  up  the  money,  but  this  does 
not  determine  how  soon  that  was  after  the  desisting.  Consider  it  as  opposed  to  the 
word  mediately,  and  it  will  shew  this  to  be  a  right  construction.  It  is  not  found 
when  Cox  got  upon  his  horse,  or  whether  he  had  his  horse  in  his  hand,  or  it  was 
standing  at  a  distance.  It  is  said  he  immediately  pursued  them,  by  riding  after 
them  ;  this  shews  that  immediately  does  not  in  this  verdict  mean  the  same  as  eo 
instante,  for  Cox  must  have  had  time  to  mount,  and  observe  which  way  they  went, 
before  he  could  pursue.  The  Latin  word  immediate  is  not  only  rendered  immediately, 
but  also  forthwith,  and  by  and  by,  and  in  writs  that  are  returnable  immediate  it 
means  as  soon  as  mav  conveniently  be,  and  without  delay.  If  it  stood  upon  the  words 
then  and  there  only,  the  legal  operation  of  them  is  always  taken  to  denote  the  same 
day  and  place,  for  a  venue;  so  that  to  make  this  good  the  whole  reliance  must  be 
upon  the  word  immediately.  It  is  not  found,  that  Cox  so  much  as  knew  they  had 
taken  up  the  money,  for  the  words  that  he  would  not  lose  his  money  so,  refer  to  the 
striking  it  gently  out  of  his  hand,  whereby  it  fell  to  the  ground.  When  he  remounted 
and  pursued,  he  did  not  declare  it  was  because  he  would  not  lose  his  money,  but  he 
might  pursue  them  on  account  of  the  assault  in  striking  his  hand.  All  the  authors 
who  hold  taking  in  the  presence  to  be  a  taking  from  the  person,  speak  of  it  as  a 
taking  openly.  And  before  his  face.  Stanf.  27.  H.  P.  C.  73.  3  Inst.  69.  Hawk.  96. 
Sti.  156.  Now  no  body  can  say,  but  that  on  this  finding  it  is  impossible  the  money 
might  not  be  taken  up  in  the  presence  of  Cox  ;  and  if  there  is  but  a  bare  possibility 
of  that,  his  pre.sence  is  not  to  be  inferred.  In  the  case  of  Mr.  Huggins  it  was 
attempted  to  infer  his  consent  to  the  duress  of  Arne  from  circumstances  found  in  the 
verdict ;  but  the  Court  said,  though  there  was  ever  so  strong  an  evidence  of  consent,  yet 
consent  was  a  fact,  and  they  could  not  judge  on  [1018]  evidence  of  a  fact.  Whether  this 
was  taken  up  in  Cox's  presence  is  a  fact,  and  I  admit  there  is  strong  presumptions  of 
it,  and  that  a  man  must  be  acquainted  with  the  laudable  exactness  required  in  these 
proceedings,  to  start  such  an  objection  on  this  verdict.  But  to  one  acquainted  with 
the  nature  of  them,  and  the  aversion  Judges  have  always  shewn  to  infer  facts  from 
evidence,  I  apprehend  the  objection  must  have  great  weight. 

Supposing  it  therefore  uncertain,  whether  this  taking  was  in  the  presence  of  Cox 
or  not ;  I  apprehend  there  can  be  no  doubt,  but  that  the  Court  must  give  judgment 


1006  EASTER   TERM,  8    GEO.  2  2  STRANGE,  1019. 

for  the  prisoners.  That  is,  they  must  give  such  a  judgment  as  the  law  would  warrant, 
if  it  had  been  found,  that  the  taking  was  not  in  Cox's  presence :  and  that  is,  that  the 
prisoners  are  not  guilty  on  this  indictment. 

It  would  have  been  a  circumstance  very  material  in  the  case  of  Plummer  (Kelyng 
111)  to  have  found  that  the  fuzee  was  discharged  against  the  King's  officers;  but  the 
jury  were  silent  as  to  that,  and  the  Court  said  they  could  not  take  the  fact  to  be  so 
on  bare  evidence  of  the  fact,  but  proceeded  to  give  judgment,  as  if  the  fuzee  had  not 
been  discharged  against  the  King's  officers,  without  sending  it  back  to  the  jury  to 
find  it  positively  one  way  or  the  other.  So  in  the  case  of  Messenger  et  AV  (Kelyng  79), 
who  were  indicted  for  high  treason  in  assembling  and  pulling  down  bawdy-houses,  the 
verdict  was  silent  as  to  Green  and  Bedell,  whether  they  were  aiding  and  assisting; 
and  this,  says  Kelyng,  being  a  matter  of  fact,  which  ought  to  be  expressly  found  by 
the  jury,  and  not  left  to  the  Court  upon  any  colourable  implication  from  their  being 
present,  they  two  were  discharged,  without  sending  it  back  to  the  jury  for  their 
further  opinion  as  to  the  fact.  In  Kelyng  66,  on  a  special  verdict  it  was  found,  that 
Thompson  and  his  wife  were  fighting,  and  Dawes  endeavouring  to  part  them  was 
killed  by  Thompson ;  and  it  not  being  found  that  Thompson  knew  Dawes  only 
intended  to  part  them,  it  was  held  manslaughter,  without  sending  it  back  to  the  jury 
to  be  certified  of  his  knowledge.  Keat's  case  before  cited  was  so  incertain,  that  the 
Court  could  not  determine  who  struck  first ;  and  yet  Holt  Chief  Justice  was  so  averse 
to  a  venire  facias  de  novo,  that  he  took  exception  to  the  indictment,  and  it  was 
quashed.  And  after  this,  was  the  case  of  Plummer,  where  Holt  could  not  find  a  flaw 
in  the  indictment,  and  so  the  verdict  stood.  The  case  of  Mr.  Huggins  is  not  a  direct 
authority,  because  the  Judges  said  there  was  no  incertainty  :  but  it  plainly  appeared, 
what  their  judgment  would  have  been,  if  they  had  thought  the  verdict  incertain.  In 
that  case  it  was  found,  that  Huggins  was  once  present  at  the  room,  and  saw  Arne 
under  the  duress  et  adtunc  et  ibidem  seipsum  avertit,  Anglice  [1019]  turned  away, 
and  that  Barnes,  eodem  tempore  quo  prsed'  J.  Huggins  seipsum  sic  ut  prsefertur 
avertebat,  locked  the  door.  Now  eodem  tempore  is  stronger  than  immediate,  and  yet 
in  that  case  the  Court  would  not  consider  this  as  a  shutting  up  Arne  with  the  consent 
of  Huggins,  there  being  a  possibility  that  the  door  might  be  locked  by  Barnes,  and  he 
not  know  it.  It  was  there  found,  that  he  saw  him  sub  duritia  imprisonamenti  illius ; 
and  yet  the  Court  would  not  infer  his  knowledge  of  the  circumstances  from  thence. 
In  the  present  case  it  is  considerable,  that  here  is  a  possibility,  the  prisoners  may  be 
innocent  of  a  robbery.  The  Court  are  not  to  judge  on  probabilities,  but  positive  facts. 
It  is  not  positively  found,  that  the  taking  up  was  in  Cox's  presence.  And  therefore 
I  hope  the  prisoners  shall  be  discharged. 

After  this  argument  the  Judges  took  time  to  consider  it.  And  this  term  the 
Chief  Justice  declared,  that  all  the  Judges,  except  Carter,  Comyns  and  Thompson, 
who  only  doubted,  were  of  opinion,  that  the  fact  of  Cox's  presence  at  the  taking  was 
not  sufficiently  found,  though  there  seems  to  have  been  evidence  enough  to  warrant 
such  a  finding.  That  the  whole  rested  on  the  word  immediately,  then  and  there 
serving  only  for  a  venue,  and  immediately  was  a  word  too  loose  and  uncertain.  In 
Stephens's  Thesaurus  it  is  rendered  cito  and  celeriter ;  in  Cowper,  by  and  by ;  and  in 
other  dictionaries  sine  dilatione  and  presently.  In  legal  proceedings  it  does  not  exclude 
all  mesne  times  and  mesne  acts.  In  Oneby's  verdict  it  is  used  five  times  to  ditferent 
purposes.  In  Mawgridge's  twice.  On  the  statute  27  Eliz.  c.  13,  §  11,  the  notice  for 
hue  and  cry  must  be  in  convenient  time ;  and  yet  on  declaring  you  aver  that  it  was 
immediate,  which  is  supported  by  proof  of  a  convenient  time.  The  cases  cited  shew, 
how  nice  the  Judges  have  always  been  ;  and  therefore,  as  here  wants  one  necessary 
ingredient  to  make  it  a  robbery,  the  prisoners  must  be  discharged  from  this  indictment. 

However  we  all  think  this  a  grand  larceny,  and  therefore  cannot  discharge  their 
persons.  But  as  we  cannot  give  judgment  for  a  larceny,  there  must  be  a  new  indict- 
ment; for  we  are  confined  to  the  doubt  of  the  jury,  whether  this  be  a  taking  from 
the  person  of  Cox. 

They  must  be  remanded  to  Somersetshire.  We  discharged  Burridge  the  other 
day,  because  there  no  species  of  felony  was  found. 
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[1020]    Trinity  Term,  8  Georgii  2,  Regis.     In  B.  R. 

Philip  Lord  Hardwicke,  Chief  Justice.  Sir  Francis  Page,  Kiit.,  Sir  Edmund  Probyn, 
Knt.,  William  Lee,  Esq.,  Justices.  Johu  Willes,  Esq.,  Attorney  General.  Dudley 
Ryder,  Esq.,  Solicitor  General. 

Maundy  vers.  Maundy. 

By  a  devise  of  ground-rents  on  leases  for  years  the  reversion  passes  (1)'.     Fitz.  70,  288, 
S.  C.  in  C.  B.     Gas.  temp.  Hard.  142.     2  Barnard.  K.  B.  202,  S.  C. 

On  a  special  verdict  in  ejectment  for  houses  in  Red-Lion-Square,  it  was  found,  that 
Ventris  Maundy  being  seised  of  the  reversion  in  fee  of  the  houses,  which  were  of  the 
value  of  2601.  per  annum,  but  then  let  out  on  lease  for  sixty  years  at  221.  per  annum 
called  a  ground  rent,  and  having  several  sons  and  daughters,  made  his  will  in  April 
1696,  in  this  manner,  "  In  respect  to  my  wordly  estate  wherewith  it  hath  pleased  God 
to  bless  me,  I  dispose  of  it  as  follows.  To  my  son  Daniel  I  give  41.  per  annum  of  my 
ground  rent :  "  and  in  like  manner  he  parcels  out  the  whole  221.  to  his  children 
(except  the  eldest)  "  his,  her,  and  their  heirs  and  assigns  for  ever  ;  but  as  to  Ventris, 
my  eldest  and  undutiful  son,  I  give  him,  in  hopes  he  may  reform,  51.  per  annum  due 
on  blank  tickets  in  the  million  lottery.  And  if  any  of  ray  other  children  die,  their 
legacy  to  go  to  the  survivor,  my  said  undutiful  son  excepted,  who  is  to  have  no  share 
or  part  thereof,  nor  no  more  share  or  portion  than  I  have  before  given  him." 

[1021]  The  building  leases  being  expired,  the  heir  of  Ventris  the  eldest  son 
brought  an  ejectment,  insisting  that  the  reversion  was  undisposed  of ;  and  that  how- 
ever strong  the  intention  to  disinherit  the  eldest  son  appeared,  yet  if  it  is  undisposed 
of,  he  must  have  it.  But  upon  argument  in  C.  B.  judgment  was  given  against  him  in 
favour  of  the  devisees,  and  now  that  judgment  was  affirmed  in  B.  R. 

1.  Because  the  intention  to  pass  all  his  estate  was  plain  from  the  introductory 
part,  where  he  declares  his  will  was  in  respect  of  all  his  worldly  estate,  and  that  part 
where  he  says  what  his  eldest  son  shall  have,  and  no  more  (1)^. 

2.  The  limitation  is  to  the  younger  children  and  their  heirs ;  which  cannot  take 
effect,  if  their  interest  is  only  during  the  continuance  of  the  rent.  And  nothing  is 
more  common,  than  for  people  to  speak  of  their  ground  rents,  when  they  mean  the 
houses  and  lands  out  of  which  they  issue. 

3.  The  case  of  Kemj  v.  Dcthick  in  Mo.  640,  is  express  in  point ;  and  though  in 
that  case  it  is  said,  the  defendant  was  advised  to  bring  a  writ  of  error,  yet  that  does 
not  impeach  its  authority. 

(1)1  So  a  bequest  of  "leasehold  ground  rents  in  S."  passes  the  reversionary  lease- 
hold interest  as  well  as  the  reserved  rent.     Kaye  v.  La.con,  1  Bro.  Chan.  Ca.  76. 

(1)-  Ibbetson  v.  Beckwith,  Cas.  temp.  Talb.  157,  160.  Seott  v.  Albcnij,  Com.  Rep. 
337.  Denn  v.  Gaskin,  Cowp.  657.  Right  v.  Sidebotham,  Doug.  730.  Goodright  v. 
Slacker,  5  Terra  Rep.  13.  Where  it  is  laid  down  that  though  an  introductory  clause, 
"(that  his  will  is  in  respect  to  his  wordly  estate)"  would  have  sorae  effect  in  the 
construction  of  subsequent  devises,  they  will  not  of  themselves  carry  a  fee.  See  also 
3  Com.  Dig.  tit.  Devise  (N.  2),  414.     8  Vin.  Abr.  tit.  Devise  (T.  a.),  227. 

Valentine  vers.  Fawcett. 

Writ  of  inquiry  awarded  to  supply  non-assessment  of  damages.     Ann.  138,  S.  C. 

The  defendant  was  an  overseer  of  the  poor,  and  was  sued  for  what  he  did  in 
execution  of  his  office ;  and  on  the  trial  a  verdict  was  given  for  hira,  and  the  statute 
43  Eliz.  c.  2,  saying,  that  he  shall  recover  treble  daraages  by  reason  of  his  wrongful 
vexation,  with  his  costs,  to  be  assessed  by  the  same  jury,  or  writ  to  inquire  of  the 
daraages,  as  the  sarae  shall  require ;  he  now  raoved  for  a  writ  of  inquiry  :  which  was 
opposed,  for  that  it  could  only  issue  when  the  plaintiff  was  nonsuit,  after  which  the 
same  jury  could  not  go  on  ;  whereas  the  plaintiff  appeared,  and  a  verdict  was  given. 
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But  the  Court  held  the  writ  of  inquiry  should  issue.     Vide  11  Co.  Cheney's  case, 
Carth.  362.     Salk.  205.     5  Mod.  118.     Yelv.  176(1). 

(1)  Freeman  v.  Lady  Archer,  2  Black.  763.     Deioell  v.  Marshall,  ib.  921.     Et  vide 
Kynaston  v.  Mayor  of  Shreivsbury,  post,  1052.     5  Com.  Dig.  Pleader  (Z.  1),  558. 


[1022]    Michaelmas  Term,  9  Georgii  2,  Regis.    In  B.  R. 

Philip  Lord  Hardwicke,  Chief  Justice.  Sir  Francis  Page,  Knt.,  Sir  Edmund  Probyn, 
Kilt.,  William  Lee,  Esq.,  Justices.  John  Willes,  Esq.,  Attorney  General.  Dudley 
Ryder,  Esq.,  Solicitor  General. 

Marsham  vers.  Gibes. 

Not  guilty  in  assumpsit,  ill  on  demurrer.     Cas.  temp.  Hard.  173,  S.  C. 

To  not  guilty  in  assumpsit  the  plaintiff  demurred.  Et  per  Curiam,  though  it  would 
be  good  after  a  verdict  (1),  yet  it  is  ill  on  demurrer,  and  the  plaintiff  had  judgment. 
1  Lev.  142(2). 

(1)  Vide  Robinson  v.  Green,  ante,  574. 

(2)  Noy's  Rep.  56.  Brownl.  8.  Al.  77.  Com.  Rep.  10.  Comb.  379,  380.  Carth. 
371.  Ld.  Raym.  90.  Cro.  El.  470,  pi.  29.  Sid.  236,  pi.  3.  2  Barnes  252,  253, 
note  2d  edition.     Vide  also  Palm.  393.     Bend.  154. 

Between  the  Parishes  of  Seaford  and  Castle  Church. 

Going  away  twelve  days  before  the  end  of  the  year  prevents  a  settlement. 
Burr.  Sett.  Ca.  68,  S.  C. 

On  a  special  order  of  sessions,  it  was  stated,  that  the  pauper  was  hired  for  a  year, 
which  he  served  till  the  last  twelve  days,  when  he  went  away  without  the  master's 
leave,  and  staid  till  after  the  year  was  up,  when  he  returned  for  his  cloaths,  and  was 
paid  the  whole  year's  wages.  And  on  consideration,  that  if  they  once  allowed  this 
absence  for  twelve  days  at  the  end  of  the  year  (which  ditiered  from  an  absence  in  the 
middle  of  the  year,  which  was  purged  by  taking  him  again)  they  should  not  know 
where  to  stop ;  it  was  determined  that  he  gained  no  settlement  (1). 

(1)  Pawlet  V.  Birnha7n,  2  Bott  by  Const,  494,  pi.  434.  Sheen  v.  Godalming,  ib.  497, 
pi.  437.  2  Sess.  Ca.  116,  pi.  111.  "  Rex  v.  North  Basham,  ib.  527,  pi.  460,  S.  P.  and 
see  Rex  v.  Caverswall,  Burr.  S.  C.  461.  Rex  v.  Grantham,  3  Terra  Rep.  754.  Rex  v. 
Clayhydon,  4  Term  Rep.  100.  But  there  may  be  an  absence  for  the  last  days  of  the 
year,  which  will  be  no  dissolution  of  the  contract,  and  therefore  the  servant  will  gain 
a  settlement.  Vide  Rex  v.  Islip,  ante,  423.  Rex  v.  Prestm,  2  Bott  497,  pi.  438.  Rex 
V.  Goodnestone,  Burr.  S.  C.  251,  post,  1222.  Rex  v.  Nether  Heyfwd,  ib.  479.  Rex  v. 
Christchurch,  ib.  494.  Rex  v.  Froome  Selwood,  ib.  565.  Rex  v.  Maddington,  ib.  675. 
Rex  V.  Potter  Heigham,  ib.  690.  Rex  v.  Richmond,  ib.  740.  Rex  v.  St.  Bartholomew 
Cm-nhill,  Cald.  48.  Rex  v.  St.  Philip  in  Birmingham,  2  Term  Rep.  624.  Rex  v. 
St.  Andrew's  Holborn,  ib.  627.     Rex  v.  Sulgrave,  2  Term  Rep.  376. 

[1023]    DoMiNus  Rex  vers.  Episcopum  Litchfield  and  Coventry. 

The  bishop  may  take  time  to  inquire  into  the  character  of  one  elected  schoolmaster 
before  he  licences  him.  2  Barn.  B.  R.  365,  428.  And.  367,  S.  C.  Argument  on 
motion  to  supersede  mandamus.  2  Kely.  287.  Before  the  Delegates.  Com.  448, 
and  vide  3  Burn's  Eccl.  Law.  313. 

A  mandamus  issued  to  the  bishop,  to  grant  a  licence  to  Rushworth  a  clergyman, 
who  was  nominated  usher  of  a  free  grammar  school  within  liis  diocese  ;  to  which  he 
returned,  that  a  caveat  had  been  entered  by  some  of  the  principal  inhabitants  of  the 
place,  with  articles  annexed,  accusing  him  of  drinking,  incontinency,  and  neglect  of 
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preaching  and  reading  prayers ;  and  that  the  caveat  being  warned,  he  was  proceeding 
to  inquire  into  the  truth  of  these  things,  when  the  mandamus  came,  and  therefore  he 
had  suspended  the  licensing  him. 

And  without  entering  much  into  the  arguments,  whether  the  bishop  had  the 
power  of  licensing;  the  Court  held,  that  the  return  should  be  allowed  as  a  temporary 
excuse.  For  though  the  Act  of  Uniformity  obliges  them  only  to  assent  to  and 
subscribe  the  declaration,  yet  it  adds  according  to  the  laws  and  statutes  of  this  realm, 
which  presupposes  some  necessary  qualifications,  which  it  is  reasonable  should  be 
examined  into. 

GooDTiTLE  vers.  Thrustout. 

Though  the  lessor  is  a  peer  there  need  be  no  knight  returned  on  the  jury.     MSS. 

Cited  And.  133.     3  Bac.  Abr.  252. 

» 

In  ejectment  on  demise  of  Lord  Gower,  it  was  held  no  cause  of  *  challenge,  that 
a  knight  was  not  returned  on  the  jury,  according  to  the  case  of  Holbourn  v.  Kingston 
in  the  House  of  Lords  (1). 

*  N.B.  This  challenge  is  taken  away  by  24  Geo.  2,  c.  18,  note  to  2d  edition. 

(1)  The  reason  for  this  determination  was,  that  Lord  Gower  was  not  a  party  to 
the  record.  IVISS.  Note  the  challenge  contained  an  averment,  that  the  ejectment  was 
brought  to  try  Lord  Gower's  title,  and  pursued  at  his  costs.     MSS. 

« 

DoMiNus  Eex  vers.  Inhabitantes  Bovindon  in  Hertfordshire. 

Paying  gives  no  settlement  if  not  rated.     Burr.  Sett.  Ca.  73,  S.  C.  by  the  name  of 

Rex  V.  Sarrat. 

It  was  held,  that  payment  to  the  poor  does  not  give  a  settlement,  unless  the  party 
was  rated  :  for  the  rating  is  the  act  of  the  parish,  and  not  the  other.  And  the 
settlement  arises  from  the  parish's  giving  that  evidence  of  their  being  satisfied  of 
his  ability  (1). 

(1)  Rex  V.  Lancaster,  19  Vin.  384.  Sohngtongham  v.  Warplesdon,  Fol.  128.  Rex  v. 
Bramshaw,  Burr.  S.  C.  98.  Rex  v.  Lmoer  Walton,  ib.  100.  Rex  v.  Stanlake,  ib.  627. 
Rex  v.  C'arshalton,  ib.  809.  Rex  v.  St.  Cuthbert,  ib.  817.  Rex  v.  St.  John's  Southwark, 
Cald.  62,  S.  P.  See  all  the  cases  collected  upon  this  subject,  2  Bott  by  Const,  from 
226  to  280. 

Franklyn  vers.  Eeeve. 

The  recital  of  the  writ  may  aid  a  defect  in  the  count.     Cas.  temp.  Hard.  118. 

Ante,  1011. 

Error  of  a  judgment  e  C.  B.  in  trespass,  where  after  recital  of  the  writ,  the  plaintifi 
counted  for  taking  and  carrying  away  several  loads  of  dung  and  soil,  without  saying 
ipsius  querentis.  And  after  verdict,  that  wa=  objected,  and  held  that  this  was  such 
a  defect  of  title  in  the  count,  as  could  not  be  aided  by  the  verdict  (1) ;  which  aids  not 
a  defective  title,  but  only  a  title  defectively  set  forth. 

[1024]  But  though  the  count  was  held  ill,  yet  the  Court  thought  it  might  be  made 
good  by  the  recital  of  the  writ,  which  had  shewn  them  to  be  the  dung  and  soil  of  the 
plaintiff,  and  was  to  be  taken  as  part  of  the  declaration,  according  to  the  cases  in  Cro. 
Jac.  536.  1  Sid.  150,  187.  1  Keb.  699,  727.  Lutw.  1509.  1  Mod.  219.  And 
though  it  was  agreed  there  was  no  original,  (which  otherwise  they  would  have  sent 
for  up  by  certiorari)  yet  as  the  want  of  that  was  aided  by  the  verdict,  the  judgment 
should  be  affirmed  (2).     [1  Com.  Dig.  Amendment  (D.  6),  452.] 

(1)  Vide  Yelv.  36.  1  Brownl.  192.  Cro.  Jac.  46.  T.  Raym.  395.  3  Keb.  524. 
2  Lev.  156.     3  Bulst.  303.     1  Ld.  Raym.  239.     2  Ld.  Raym.  890,  ace. 

(2)  According  to  the  report  Cas.  temp.  Hard,  the  Court  doubted  how  far  the  count 
could  be  helped  by  the  recital  of  the  writ  therein,  until  they  had  the  original  itself 
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brought  before  them  by  certiorari,  and  they  awarded  one  to  remove  it.  But  as  the 
present  report  is  two  terras  posterior  to  that  one,  this  seems  to  have  been  the  final 
opinion  of  the  Court  after  there  had  been  a  return  of  no  original.  Vide  Goodright  v. 
Hodgson,  Andr.  282.     5  Com.  Dig.  Pleader  (C.  12),  326  (C.  86),  378. 

DoD  vers.  Saxby. 

Where  there  are  two  e.xecutions  the  landlord  cannot  have  a  year's  rent  on  each. 

After  the  landlord  had  had  a  year's  rent  paid  out  of  the  execution  money  according 
to  8  Ann.  c.  17,  there  came  in  another  execution  ;  and  the  sheriff  refusing  to  levy  him 
another  year's  rent,  he  moved  the  Court  for  a  rule  ;  but  was  denied,  for  the  intent  of 
the  Act  was  only  to  continue  a  lien  as  to  one  year,  and  to  punish  him  for  his  laches, 
if  he  let  more  run  in  arrear.  If  the  landlord  had  any  thing  to  support  his  demand, 
he  might  bring  his  action  against  the  sheriff  (1). 

(1)  On  a  rule  to  shew  cause  the  case  appeared  to  be,  that  two  executions  were  in 
the  sheriff's  office,  under  which  he  levied  and  paid  Dod  the  landlord  a  year's  rent,  and 
also  the  whole  of  the  money  on  the  first  execution,  and  part  on  the  second,  after 
which  Dod  obtained  the  rule  for  another  year's  rent,  and  thereupon  the  Court 
discharged  the  rule,  for  per  Cur'  when  the  first  execution  was  levied.  Plaintiff 
accepted  a  year's  rent,  and  now  the  sheriff  has  paid  away  the  money  levied,  he 
would  have  another,  which  is  unreasonable ;  if  he  was  entitled  to  it,  he  should  have 
insisted  upon  it  then  ;  as  it  is,  the  question  is  too  difficult  to  be  determined  on  motion, 
if  the  sheriff  has  done  the  landlord  wrong,  he  may  bring  his  action.     MSS. 

Tipping  vers.  Smith. 

Award  held  ill  for  incertainty,  and  nut  being  final  or  mutual.     1  Burr.  274. 

An  award  was  made  (reciting  that  the  defendant  had  beat  the  plaintiff)  whereby 
it  was  awarded,  that  the  defendant  should  give  security  to  pay  the  plaintiff  an  annual 
sum  for  life  ;  and  that  all  manner  of  proceedings  (if  any)  depending  at  law  should  be 
no  farther  prosecuted.  And  upon  demurrer  this  was  held  ill,  being  incertain,  not 
final  or  mutual.  It  was  incertain,  because  it  did  not  determine  what  sort  of  security 
should  be  given  :  it  was  not  final,  it  staying  only  proceedings  then  depending  (if  any) ; 
so  that  if  the  plaintiff  had  brought  no  suit,  he  was  at  liberty  so  to  do,  or  even  to 
discontinue  what  was  brought,  and  bring  new  ones.  And  it  was  not  mutual,  there 
being  no  releases,  or  any  thing  awarded  to  be  done  by  the  plaintiff.  So  the  defendant 
had  judgment. 

[1025]    Knott  vers.  Long. 

Award  to  pay  costs  to  be  taxed  by  one  not  an  officer  for  that  purpose,  is  ill. 
Cas.  temp.  Hardw.  181.     But  see  Barnes,  43. 

An  award  that  the  defendant  should  pay  what  costs  two  persons  named  in  the 
award  (who  were  not  officers  of  any  Court)  should  appoint  for  costs  (1) ;  provided  they 
are  such  as  a  Master  in  Chancery  would  allow  ;  was  held  ill,  for  they  can  only  delegate 
their  authority  in  that  instance  to  one  who,  the  Court  will  take  notice,  understands  it 
better  than  themselves (2).     The  defendant  had  judgment  on  demurrer. 

(1)  The  award  was  that  the  defendant  should  pay  such  costs  as  two  attornies  G. 
and  W.  should  tax,  having  regard  to  such  costs  as  a  Master  in  Chancery  would  allow 
between  complainant  and  defendant ;  the  attornies  did  not  tax  the  costs  until  after 
the  time  limited  for  making  the  award  was  expired  and  the  action  brought  for  the 
costs.  The  Court  held  the  plaintiff  precluded  from  recovering  upon  two  grounds, 
one  on  account  of  the  delegation  of  the  authority,  the  other  because  the  costs  were 
not  liquidated  before  the  time  for  making  the  award  expired,  MSS.  and  see  the  report 
Cas.  temp.  Hardw.  to  the  same  effect. 

(2)  Vide  IFinter  v.  Oarlick,  Salk.  75.  6  Mod.  195,  S.  C.  Stephenson  v.  Browning, 
Barnes,  56.     Dudley  v.  Neltlefold,  ante,  737.     Philips  v.  Knightley,  ante,  903. 
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[1026]    Hilary  Term,  9  Georgii  2,  Regis.    In  B.  R. 

Philip  Lord  Hardwicke,  Chief  Justice.  Sir  Francis  Page,  Knt.,  Sir  Edmund  Probyii, 
Knt.,  William  Lee,  Esq.,  Justices.  John  Willes,  Esq.,  Attorney  General.  Dudley 
Ryder,  Esq.,  Solicitor  General. 

Hopkins  vers.  Neal  and  Newman. 

Prochein  amy  no  witness.     Ante,  506  (1).     Cas.  temp.  Hardw.  202,  S.  C. 

The  plaintiff  sued  as  an  infant  by  her  father  the  prochein  amy,  for  an  assault  and 
battery  :  and  the  father  was  refused  to  be  a  witness  by  Lord  Hardwicke  at  Nisi  Prius 
in  Middlesex,  he  being  liable  to  the  costs. 

(1)  See  also  James  v.  Hatfield,  ante,  548.  Millward  v.  Sterling,  ace.  per  Chappie  J. 
B.  R.  M.  1738.     12  Vin.  Abr.  8,  pi.  21. 

DoMiNUS  Rex  vers.  Pewtress  et  Al'. 

Cannot  strike  counts  out  of  an  indictment.     Ann.  203,  S.  C. 

An  assault  was  laid  twenty-one  different  ways.  And  on  motion  to  strike  them 
out  of  the  indictment,  the  Court  said  it  could  not  be  done,  being  the  finding  of  the 
grand  jury  ;  but  they  thought  the  clerks  in  the  Crown-Office  ought  only  to  draw  the 
indictments,  and  then  the  Court  could  punish  them  for  the  vexation. 

[1027]    Cox  vers.  Robinson. 

Money  brought  in  on  pleading  a  tender  cannot  be  taken  out  by  the  defendant  tho' 
he  has  a  verdict.     Temp.  Hardw.  206,  S.  C. 

In  assumpsit  the  defendant  pleaded  a  tender  of  four  guineas,  and  brought  the 
money  into  Court :  the  plaintiff  replied  a  subsequent  demand  and  refusal,  which  on 
issue  joined  was  found  for  the  defendant ;  who  thereupon  moved  the  Court  to  have 
his  four  guineas  again  ;  which  was  refused,  for  it  is  admitted  so  much  is  due  to  the 
plaintiff:  and  it  is  the  same  as  if  the  money  had  been  brought  in  on  the  common  rule 
to  strike  it  out  of  the  declaration  (1). 

(1)  Lane  v.  Wilkinson,  Pract.  Reg.  250.  Cas.  Pract.  in  C.  P.  36,  S.  C.  Crockayv. 
Martin,  Barnes  281. 

Wallis  vers  Smith. 

12  Geo.  2,  c.  29.     Practice.     Cas.  temp.  Hardw.  207,  S.  C.  more  full. 
R.  M.  10  G.  2,  Reg.  1. 

Per  Curiam,  where  common  bail  is  filed  by  the  plaintiff's  attorney  according  to 
Act  of  Parliament,  that  is  not  such  a  general  bringing  the  defendant  into  Court  as  to 
warrant  delivering  a  declaration  by  the  by.  And  to  prevent  mistakes,  it  would  be 
proper  to  add  to  the  bail-piece,  that  it  was  filed  by  the  plaintiff  pursuant  to  the  Act 
of  Parliament. 

BULSTRODE   vers.   GiLBURN. 

The  principal  and  not  the  deputy  is  intitled  to  fees  new  created  after  the  deputation. 
Plaintiff  having  remedy  upon  a  covenant  to  account  cannot  bring  assumpsit,  for 
money  had  and  received  (I)     Bull.  L.  N.  P.  131. 

In  assumpsit  for  money  had  and  received  to  the  plaintiff's  use.  It  appeared,  that 
the  plaintiff  was  prothonotary  of  the  Palace  Court,  and  the  defendant  his  deputy  ;  and 
that  by  articles  it  was  agreed  what  the  defendant  was  to  have,  and  he  covenanted  to 
account  for  the  rest.  These  articles  were  before  the  statute  12  Geo.  1,  c.  29,  which 
requires  affidavits  to  be  made  in  order  to  hold  to  bail,  and  impowers  the  oflScer  who 
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issues  the  process,  or  his  deputy,  to  administer  the  oath,  and  to  take  one  shilling  for 
so  doing.  The  defendant  from  the  making  the  Act  took  the  shillings,  and  passed 
several  accounts  with  the  plaintiff,  who  had  never  insisted  to  have  those  fees  brought 
to  account.  But  having  now  discovered  that  it  was  very  advantageous,  brought  this 
action.  And  it  was  held  by  Lord  Hardwicke,  that  though  the  defendant  did  the 
business,  yet  he  ought  to  account  with  the  plaintiff  for  the  fee.  For  a  deputy  is 
intitled  to  no  more  than  he  stipulates  for ;  and  if  he  undertakes  to  execute  the  office, 
any  subsequent  addition  to  the  duty  of  the  office  will  not  vary  the  contract,  though 
it  may  be  a  reason  to  come  to  a  new  one.  But  he  thought  the  present  action  not 
maintainable,  the  plaintiff  having  a  covenant  under  hand  and  seal,  which  gave  him  a 
remedy  of  an  higher  nature,  and  upon  that  point  had  the  plaintiff  called. 

[1028]  Then  the  plaintiff  brought  an  action  of  covenant  in  C.  B.  which  was  tried 
before  Chief  Justice  Reeve  :  and  he  being  of  the  same  opinion  with  the  Chief  Justice 
of  the  King's  Bench,  the  jury  by  his  direction  found  for  the  plaintiff.  And  upon 
allowing  the  defendant  what  they  thought  reasonable  for  his  trouble,  which  was  4001. 
they  found  30001.  for  the  plaintiff. 

(1)  Vide  Toussaint  v.  Martinant,  2  Term  Rep.  100.  1  Com.  Dig.  Action  upon 
Assumpsit  (F.  1),  207. 

DoMiNus  Rex  vers.  Justices  of  Peace  of  Middlesex. 

Vagrant  money  ought  to  be  raised  quarterly,  but  a  previous  presentment  of  the 
grand  jury  is  not  necessary.  2  Sess.  Ca.  p.  361,  No.  195,  S.  C.  Vide  17  Geo.  2, 
c.  5,  s.  33. 

An  order  was  made  at  the  Quarter-Sessions  for  raising  8001.  to  defray  the  expences 
of  passing  vagrants.  And  the  statute  12  Ann.  c.  23,  §  13,  directing  the  same  to  be 
raised  as  money  for  county  gaols  or  bridges  is  to  be  raised  ;  exception  was  taken,  that 
there  was  no  presentment  of  the  grand  jury  to  warrant  this  order,  and  that  is  required 
with  regard  to  gaols  by  11  &  12  W.  3,  c.  19,  and  as  to  bridges  by  1  Ann.  c.  18.  Sed 
per  Curiam,  the  reason  why  a  presentment  was  required  in  those  cases  is,  because 
it  is  a  matter  arising  upon  view  ;  but  what  is  necessary  for  this  purpose  cannot  be 
viewed  by  a  grand  jury,  and  therefore  this  exception  was  over-ruled. 

But  there  was  another  exception  for  which  the  order  was  quashed,  viz.  because  it 
was  to  raise  so  large  a  sum,  and  not  said  for  what  time :  so  that  it  may  happen,  that 
a  man  newly  come  out  of  another  county  where  he  has  contributed,  may  pay  in  this 
county  for  a  time  when  he  was  no  inhabitant  nor  had  any  property  there  :  these 
orders  ought  to  be  quarterly  or  half-yearly  at  least,  within  the  reason  of  poor's  rates, 
which  are  required  to  be  monthly,  lest  a  man  should  pay  for  a  time  when  he  is  not  a 
parishioner.     For  this  fault  the  order  was  quashed. 

The  Bank  of  England  vers.  Morice. 

Where  a  bond  is  forfeited  in  the  life-time  of  the  testator,  the  penalty  is  the  legal  debt, 
and  on  the  issue  what  is  due  must  cover  so  much  assets,  but  on  a  bond  where  the 
day  of  payment  is  not  come,  the  assets  only  can  be  covered  for  the  sura  in  the 
condition.  Where  an  executrix  pleads  the  penalties  of  three  bonds,  and  the  jury 
by  special  verdict  find  assets  in  one  entire  sum,  if  the  Court  are  of  opinion  that 
the  penalties  of  two  of  the  bonds  are  to  be  considered  as  the  debt  due,  but  that  the 
third  shall  cover  no  more  than  the  sum  really  due  upon  it,  they  may  deduct  such 
penalties  and  sum  due  out  of  the  assets  found,  and  give  judgment  for  the  plaintiffs 
to  recover  the  rest.     2  Barn.  B.  R.  183,  374.     Ann.  219.     4  Bro.  Par.  Cas.  287,  S.  C. 

The  plaintiffs  declare  against  the  defendant  as  executrix  of  Humphrey  Morice  her 
late  husband,  in  case,  for  money  had  and  received  by  him  to  the  use  of  the  plaintiffs. 

The  defendant  pleaded  a  judgment,  and  several  bonds,  and  articles  entered  into 
by  Mr.  Morice,  particularly  a  bond  to  Sir  William  Morice  in  the  penalty  of  .53,0001. 
conditioned  for  the  [1029]  payment  of  26,5001.  by  instalments,  ail  of  which  were  past 
and  paid  at  Mr.   Morice's  death,  except  one  of  50001.   and  another  of   15001.   the 
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days  of  payment  whereof  were  not  come  at  the  time  of  the  plea :  she  also  pleaded  a 
bond  to  Thomas  Wilson  in  5001.  for  the  payment  of  25001.  at  a  day  before  the  death 
of  Mr.  Morice  :  and  a  like  bond  to  Duncan  Campbel  in  30001.  conditioned  for  the 
payment  of  15001.  at  a  day  likewise  past :  and  then  concludes,  that  she  had  not  more 
than  10001.  assets  to  answer  the  said  several  sums  by  the  said  several  bonds,  articles, 
and  judgment,  due  and  payable.  To  which  the  plaintiffs  replied,  that  on  the  day  of 
exhibiting  their  bill  she  had  assets  of  her  late  husband  beyond  what  would  pay  and 
satisfy  the  said  several  sums  by  the  said  bonds,  articles  and  judgment  due  and  payable, 
whereby  she  could  make  satisfaction  to  the  plaintiffs. 

And  issue  being  joined  hereupon  the  jury  find  a  special  verdict.  That  Humphry 
Morice  at  his  decease  was  indebted  to  the  plaintiff's  in  28,9931.  8s.  Id.  that  the  assets 
come  to  the  hands  of  the  defendant  on  the  day  of  exhibiting  the  plaintiff's  bill  were 
41,1521.  2s.  5d.  that  the  money  payable  by  the  conditions  of  the  said  three  bonds, 
together  with  the  penalties  on  all  the  other  articles,  and  the  judgment  pleaded  by  her, 
amounted  to  21,1821.  10s.  which  being  deducted  from  the  said  41,1521.  2s.  5d.  there 
remained  the  sum  of  18,9691.  12s.  5d.  That  she  had  not  assets  to  discharge  the 
penalties  of  those  three  bonds,  nor  were  they  discharged  :  and  that  if  the  penalties 
on  those  three  bonds  were  not  charges  on  the  assets,  then  they  find  for  the  plaintiff's, 
that  she  had  assets  to  satisfy  them  to  the  amount  of  18,9661.  12s.  5d.  But  if  the 
penalties  were  charges  upon  the  assets,  then  they  find  for  the  defendant. 

This  cause  was  argued  several  times.  And  this  term  the  Court  delivered  their 
opinions  :  which  resolution,  together  with  my  argument  for  the  plaintiffs,  will  be 
sufficient  to  give  a  view  of  what  was  insisted  upon  by  both  sides. 

Strange  pro  quer'  argued,  that  on  this  plea  and  replication  the  defendant  can 
cover  no  more  assets  on  account  of  the  three  bonds,  than  the  sums  mentioned  i:i  her 
plea  to  be  due  by  the  conditions ;  and  that  in  order  to  intitle  the  plaintiff's  to  recover, 
it  was  not  necessary  to  prove  assets  to  the  amount  of  the  penal  suras. 

To  shew  this  I  shall  consider,  1.  In  what  manner  she  might  have  pleaded  these 
bonds  ;  and,  2.  In  what  manner  she  has  pleaded  them. 

[1030]  As  to  the  first,  there  are  two  ways  of  pleading:  1.  As  single  bonds: 
2.  By  setting  out  the  conditions,  and  shewing  what  is  due.  The  first  method  of 
pleading  is  what  chiefly  occurs  upon  the  entries  and  reports  :  and  I  admit  that  if 
they  had  been  so  pleaded  here,  and  she  had  made  the  same  conclusion,  that  she  had 
not  assets  ultra  what  was  due  and  payable  upon  the  bonds,  whereon  issue  had  been 
joined  ;  it  must  have  been  necessary  to  over-reach  the  penalties,  for  the  Court  could 
not  have  taken  notice  of  them  as  penalties,  but  as  subsisting  debts.  The  consequence 
of  this  sort  of  pleading  is  to  drive  the  creditor  into  equity,  in  order  to  discover  what 
is  the  honest  debt,  and  prevent  the  executor  from  covering  assets  for  more.  This 
proved  a  great  grievance,  and  therefore  the  Courts  of  Law  endeavoured  to  redress  it ; 
either  by  encouraging  and  recommending  the  second  way  of  pleading,  which  is  to 
shew  the  condition  ;  or  by  suffering  the  plaintiff  to  set  out  the  condition,  and  reply 
that  the  obligee  would  take  less  than  the  penalty,  and  that  the  bond  was  kept  on 
foot  by  fraud  :  and  a  slight  evidence  has  been  admitted  as  proof  of  it,  and  Courts 
have  leaned  so  strongly  against  these  pleas,  that  it  has  been  held  sufficient  to  falsify 
any  part,  and  thereby  intitle  the  plaintiff  to  judgment,  as  if  he  had  falsified  the 
whole.  Carth.  196,  431.  And  this  disinclination  in  Courts  of  Law  to  suffer  executors 
to  cheat  the  creditors  by  covering  more  assets  than  really  had  been  applied,  drove 
executors  to  state  their  case  according  to  the  real  justice  of  it  at  once  :  which  was  by 
shewing,  that  the  bonds  were  conditioned  for  payment  of  less  sums,  and  that  there 
was  really  so  much  due,  which  they  craved  an  allowance  of.  This  is  the  second  way 
of  pleading  I  mentioned,  and  stands  much  encouraged  by  the  first  instance  of  it, 
in  1  Vent.  354,  Page  v.  Denton,  where  the  Court  said,  that  if  men  would  plead  their 
case  specially,  it  would  save  many  a  suit  in  Chancery  :  and  Chief  Justice  Holt 
recommends  it  for  the  same  reason  in  Salk.  312. 

In  the  present  case  the  defendant  has  taken  this  advice,  which  is  the  second  thing 
I  proposed  to  speak  to,  viz.  in  what  manner  she  has  pleaded.  The  conditions  of  all 
the  three  bonds  are  set  out,  and  a  computation  made  by  her  of  what  is  really  due 
for  the  principal  and  interest  on  each  ;  which  (to  take  a  given  sum)  I  may  say 
amounts  to  80001.  and  this  (says  she)  remains  due   and  payable,  and  the  bonds  are 
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still  in  force  :  and  that  she  has  administred  all  the  assets  but  10001.  which  is  liable 
to  the  payment  of  the  several  sums  by  the  bonds,  articles  and  judgment  due  and 
payable. 

I  must  admit,  that  she  has  not  in  words  at  length  confessed  that  this  80001.  is 
all  that  remained  due,  by  adding  the  negative  words  and  no  more  :  but  if  that  should 
be  thought  material  to  make  [1031]  a  part  of  the  case,  I  insist  it  must  be  so  taken 
upon  this  plea.  The  rule  of  law  is,  that  every  man's  plea  shall  be  taken  most 
strongly  against  the  pleader,  for  he  is  presumed  to  know  his  own  case  best ;  and  I 
am  pretty  confident  that  no  case  can  be  shewn,  where  the  Court  either  presumed 
there  might  be  more  due  than  the  defendant  shewed,  or  e.xpected  the  plaintiff  to 
reply  that  there  was  no  more  due.  And  it  would  be  a  trap  if  they  should,  for  either 
it  would  be  material  in  the  replication  to  say  so,  or  not.  If  it  be  material,  then 
issue  may  be  taken  on  it,  and  the  defendant  by  saying  so  much  is  due  draws  in  the 
plaintiff  to  say  there  is  no  more,  and  proves  the  issue  by  falsifying  his  own  plea. 
If  it  be  not  material,  then  it  must  be  taken  upon  the  plea,  that  the  sum  mentioned 
is  the  sum  due  and  no  more.  In  Co.  Litt.  303  b.  the  rule  is  laid  down,  ambiguum 
placitum  interpretari  debet  contra  proferentem.  If  this  then  be  necessarily  implied 
on  the  plea,  it  must  be  taken  in  as  part  of  the  case,  though  not  so  averred  in  the 
replication.  And  as  to  replications,  it  is  a  general  rule,  that  in  all  cases  but  the 
plea  of  nul  agard  fait,  it  is  sufficient  for  the  plaintiff  to  meet  the  plea,  and  falsify  the 
excuse.     Salk.  138,  and  that  we  have  done  in  the  present  case. 

It  is  a  general  rule,  that  the  same  word  in  the  same  instrument,  will,  or  record, 
must  have  the  same  signification ;  unless  it  manifestly  appears,  that  there  is  a 
necessity  to  put  a  different  construction.  In  the  plea,  what  she  says  is  due  and 
payable  on  these  bonds,  &c.  is  (for  instance)  80001.  Says  the  replication,  you  have 
assets  ultra  what  is  due  and  payable  by  those  bonds,  i.e.  assets  above  80001.  you 
can  pay  what  you  say  is  due,  and  have  money  to  pay  me  also ;  the  words  of  the 
replication  are,  ad  satisfaciend'  separal'  denar'  predict'  per  scripta  obligatoria 
&c.  debita  et  solubilia.  Now  the  word  praedict'  must  refer  to  the  last  antecedent, 
which  is  the  lesser  sums  and  not  the  penalties.  There  is  no  dispute  between  the 
parties  what  is  the  sum  due,  the  plaintiffs  must  submit  to  take  it  on  her  shewing, 
and  upon  that  foot  go  into  the  account.  And  a  man  must  be  endowed  with  a  very 
legal  understanding,  to  conceive  how  it  is  possible,  that  the  penalties  can  upon  such 
pleading  be  said  or  understood  to  be  taken  into  the  account. 

But  the  objection  is,  that  at  law  the  penalty  is  the  debt,  and  therefore  when  the 
plaintiffs  in  a  legal  proceeding  speak  of  what  is  due  by  the  obligation,  they  must 
mean  the  strict  legal  debt,  to  be  relieved  against  which  there  must  be  a  suit  in 
equity.  And  I  own  that  there  are  cases,  in  which  to  many  purposes  it  is  so  con- 
sidered :  but  the  laudable  endeavours  of  Courts  of  Law,  to  let  in  as  much  equity  as 
they  can,  have  in  this  instance  overcome  that  construction.  It  will  not  be  disputed, 
but  that  upon  the  issue  of  plene  administravit  an  executor  can  be  allowed  no  more 
than  the  lesser  sum  and  interest :  nay  where  upon  the  present  plea  judg-[1032]- 
ment  was  taken  of  assets  quando  acciderint,  and  a  scire  facias  brought ;  the  Chief 
Justice  of  the  Common  Pleas,  before  whom  it  was  tried,  would  allow  no  more  to  be 
covered  than  a  Court  of  Equity  would  do.  In  the  case  of  Tiilly  v.  Sparks,  B.  R.  Pas. 
3  Geo.  2,  it  came  to  be  a  question,  what  was  the  construction  of  the  word  debt  in  the 
Acts  about  bankrupts  :  the  case  was,  that  the  bankrupt  gave  a  bond  conditioned  to 
leave  Martha  Latimer  4001.  if  she  married,  and  should  survive  him  :  both  facts  fell  out 
so  ;  and  the  executor  of  the  bankrupt  was  sued,  and  pleaded  the  commission  and 
discharge  :  and  on  argument  it  was  much  insisted,  that  the  statute  5  Geo.  1,  c.  24, 
had  discharged  the  bankrupt  from  all  debts  contracted  ;  and  according  to  the  rule  of 
law,  this  was  debitum  in  pra3senti,  and  consequently  then  contracted,  and  so  released  : 
the  Court  allowed  the  general  doctrine,  that  to  many  purpo-ses  it  was  so  ;  but  held, 
that  in  that  instance  another  sense  was  to  be  put  upon  it,  viz.  a  demandable  debt, 
that  being  what  was  meant  by  the  Parliament,  and  they  were  not  bound  down  to  the 
strict  legal  notion  of  a  debt.  In  the  present  case  I  apprehend  there  is  as  little  reason 
to  bind  us  down  to  the  strict  legal  notion,  as  in  that. 

In  J'aiji'  V.  Denton,  1  Vent.  354,  debt  upon  bond  was  brought  against  an  executor, 
who  pleaded  that  the  testator  was  indebted  to  him  by  an  obligation,  the  condition 
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whereof  was  to  pay  rent,  and  that  at  the  time  of  the  testator's  death  there  was  3001. 
due  for  rent,  and  he  had  but  601.  assets  to  pay  such  rent.  The  plaintiff  replied,  that 
but  301.  was  due  for  rent  at  the  time  of  the  testator's  death,  which  the  Court  held  to 
be  a  good  replication,  although  the  penalty  of  the  bond  was  forfeited  at  the  time  of 
the  testator's  death  ;  for  if  a  bond  due  to  a  stranger  is  forfeited,  and  this  is  pleaded 
by  an  executor,  and  that  he  has  not  assets  ultra ;  it  is  a  good  replication  to  say, 
that  the  obligee  would  have  taken  his  debt  in  full ;  and  it  shall  be  a  bar  for  no  more ; 
and  here  the  defendant  ought  to  take  but  his  debt  due  :  and  the  Court  said,  that  if 
men  would  plead  their  case  specially,  it  would  save  many  a  suit  in  Chancery.  The 
true  reason  of  this  case  must  be,  that  by  the  defendant's  disclosing  in  his  plea  the 
condition  of  the  bond,  and  alleging  that  3001.  was  due  for  the  rent,  he  thereby 
waived  the  penalty  of  the  bond,  and  made  his  demand  only  for  the  rent :  and  if  by 
such  plea  more  was  alleged  to  be  due  for  rent  than  was  really  due,  the  plaintiff  had 
a  right  to  reply,  that  only  so  much  was  due.  In  the  present  case  the  defendant 
might  have  pleaded  the  penalties,  without  setting  out  the  conditions;  but  by  setting 
out  in  her  plea  the  money  due  by  the  conditions,  she  shews  that  she  did  not  intend 
to  cover  the  assets  with  the  penalties,  but  only  for  so  much  as  would  answer  the  con- 
ditions. That  case  therefore  differs  from  the  present  in  this  respect,  that  there 
[1033]  the  plaintiff  disputed  the  quantum  of  the  rent  by  the  plea  alleged  to  be  due, 
but  here  the  plaintiffs  were  satisfied  with  the  plea  as  to  the  monies  alleged  to  be  due 
by  the  conditions  :  and  if  the  plea  had  been  untrue  with  respect  to  the  quantum,  the 
plaintiffs  might  have  replied  that  less  was  due ;  but  instead  of  disputing  that  point, 
they  have  submitted  to  it.  If  the  penalties  can  be  insisted  on,  to  what  end  are  the 
conditions  set  out?  they  could  only  be  set  out  in  consequence  of  Holt's  advice,  to  come 
at  once  into  the  justice  of  the  case,  without  being  intangled  with  a  suit  in  equity. 
He  could  not  mean,  that  after  the  conditions  are  set  out,  the  penalties  are  still  to 
cover.  And  there  is  no  instance  of  replying  per  fraudem  to  such  a  plea,  though 
frequently  before  ;  which  shews  it  has  been  always  understood,  that  the  plaintiff"  is 
by  that  pleading  delivered  from  the  penalties,  and  it  is  brought  to  the  question,  what 
is  really  due  :  and  when  she  says  so  much  is  due,  and  she  can  only  pay  that,  and  the 
other  side  says  you  have  more  than  sufficient  to  pay  what  is  due  ;  it  cannot  be  doubted, 
but  that  they  both  meant  the  same  thing. 

It  is  the  endeavour  of  all  Courts,  to  bring  the  decision  of  causes  to  that  which  is 
the  real  justice  and  merits  of  the  case  :  what  that  is  in  the  present  instance,  cannot 
bear  a  moment's  dispute  :  neither  can  it  bear  a  dispute,  what  the  defendant  claimed 
an  allowance  of :  it  would  therefore  be  very  harsh,  to  say  she  shall  be  allowed  more 
than  in  justice  she  claims  or  is  intitled  to.  Nor  can  this  be  done,  but  by  determining, 
that  a  different  construction  is  to  be  made  of  the  words,  the  said  money  due  and 
payable,  in  the  plaintiff's  replication,  than  in  her  plea  ;  which  I  have  before  shewn  to 
be  contrary  to  the  rules  of  construction,  and  I  am  sure  is  contrary  to  the  justice  of 
the  case. 

Suppose  the  plaintiffs  had  replied,  that  the  obligees  were  willing  to  take  sums 
mentioned  in  the  plea,  and  that  the  bonds  were  kept  on  foot  by  fraud  :  I  should 
much  doubt,  whether  that  would  be  good.  Because  the  defendant  would  have  said, 
you  mistake  my  plea,  I  only  insist  to  cover  80001.  by  these  bonds,  and  you  say  80001. 
only  ought  to  be  covered,  in  which  we  agree.  Our  construction  does  the  defendant 
no  injury.  The  contrary  introduces  a  manifest  injustice  ;  and  as  the  law  is  already 
hard  enough  upon  creditors,  there  is  no  reason  to  introduce  a  new  hardship. 

Whatever  the  case  may  be  as  to  Wilson's  and  Campbell's  bonds,  which  appear  to 
have  been  forfeited  in  the  life  of  Humphry  Morice  ;  yet  it  is  apprehended,  that  as 
Sir  William  Morice's  bond  was  not  a  forfeited  one,  the  case  upon  that  bond  might  be 
distin-[1034]-guished  from  the  other  two,  if  it  was  necessary  to  run  any  such  distinction, 
as  I  hope  it  is  not. 

Lord  Hardwicke  delivered  the  resolution  of  the  Court. 

There  are  three  points  considerable  in  this  case.  1.  Whether  upon  these  plead- 
ings the  penalties,  or  the  lesser  sums,  ought  to  be  considered  as  the  debt  due  to  Wilson 
and  Campbell.  2.  Whether  there  is  any  legal  difference  between  those  bonds,  and 
that  to  Sir  William  Morice.  And  3.  What  judgment  the  Court  can  give  upon  this 
verdict,  considering  the  opinion  they  are  of. 
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As  to  the  first,  there  is  nothing  more  certain,  than  that  when  the  day  is  past,  the 
penalty  is  the  debt,  and  the  remedy  was  in  equity.  It  is  admitted,  the  defendant 
might  have  pleaded  the  obligation  only  ;  but  it  is  contended,  that  here  she  has 
claimed  only  the  lesser  sums.  And  my  brothers  Page  and  Probyn  and  myself  (my 
brother  Lee  declining  for  particular  reasons  to  give  any  opinion)  think,  that  the 
penalties  on  these  two  bonds  ought  to  be  considered  as  the  debt  at  law. 

The  ancient  way  of  pleading  was  only  to  set  out  the  bond,  and  so  are  the  old 
entries;  I  cannot  find  when  this  was  departed  from,  but  believe  it  was,  when  the 
Judges  found  what  inconvenience  it  was  to  plaintiffs  in  not  setting  out  the  whole,  as 
appears  by  the  cases  of  Page  v.  Denton,  Parker  v.  Atfield,  from  which  it  was  argued 
for  the  plaintiffs,  that  when  the  condition  shews  what  is  due,  why  should  more  assets 
be  covered,  or  how  are  suits  in  equity  avoided  ?  This  weighed  greatly  with  me  a 
long  time.  But  upon  great  deliberation  I  am  of  opinion,  that  those  obiter  sayings 
are  not  sufficient,  and  that  this  way  of  pleading  may  still  have  great  use. 

The  plaintiff  cannot  have  oyer,  because  the  defendant  is  not  supposed  to  have  the 
bond,  and  therefore  makes  no  profert  of  it :  he  cannot  tell  whether  it  be  a  bond  for 
payment  of  money,  or  performance  of  covenants,  and  must  therefore  be  forced  to 
bring  a  bill  in  equity  for  discovery  to  reply  by.  All  this  is  avoided  by  the  special 
way  of  pleading ;  and  therefore  satisfies  the  expression,  that  it  will  save  many  a  suit 
in  equity.  The  penalty  is  a  security  for  costs,  and  on  the  Act  for  Amendment  of  the 
Law  some  costs  must  be  incurred,  before  a  motion  to  pay  can  be  received  ;  and  this 
is  a  loss  he  may  sustain  by  taking  it  short  upon  his  plea,  without  putting  the 
plaintiff  to  shew  some  fraud ;  and  it  may  be  dangerous  for  us  to  blend  the  rules 
of  law  and  equity  together.' 

[1035]  The  case  of  Page  v.  Denton  at  first  sight  seemed  strong  for  the  plaintiffs. 
But  considering  it  as  a  bond  to  the  executor,  who  would  retain,  and  not  a  bond  to  a 
stranger ;  it  could  not  be  replied  to  as  fraud,  for  it  was  payment  in  his  hands,  and  the 
same  as  if  a  stranger  had  been  paid  the  lesser  sum  and  interest. 

The  case  of  Thompson  v.  Hunt  in  3  Lev.  368,  (and  which  is  mentioned  as  law 
in  Lutw.  450)  is  strong  for  the  defendant.  For  though  there  the  penalties  only 
were  pleaded,  and  the  conditions  appear  in  the  replication,  whereas  here  it  is  all 
in  the  plea,  yet  that  makes  no  real  difference,  for  when  in  the  rejoinder  the  defen- 
dant took  issue  on  the  penalties,  he  admitted  the  replication,  and  so  made  it  part 
of  his  plea. 

It  was  insisted  here,  that  the  defendant  by  the  manner  of  her  pleading  seems 
only  to  claim  a  protection  for  the  lesser  sums,  and  the  conclusion  of  her  plea  relates 
to  that.  This  at  first  seemed  to  have  weight,  but  upon  a  nice  inspection,  there 
appears  a  variation  in  the  expression,  one  being  due  and  unpaid,  and  the  other  due 
and  payable.  But  there  is  a  more  substantial  answer,  for  as  to  the  articles  the 
penal  sums  of  them  are  averred  due,  and  therefore  the  general  words  cannot  some- 
times refer  to  the  penalties,  and  at  other  times  to  the  lesser  sums.  And  though 
it  was  objected,  that  there  is  no  precedent  of  a  replication  per  fraudem,  where  the 
condition  is  set  out ;  it  may  be  answered,  that  there  never  was  a  precedent  of  a  plea 
worded  as  this  is. 

As  to  the  practice  at  Nisi  Prius  on  plene  administravit ;  it  may  be  the  executor 
desires  no  more  allowance,  to  avoid  a  suit  in  equity.  And  on  the  trial  in  C.  B.  on 
the  scire  facias  there,  it  appeared  the  lesser  sums  had  been  received,  and  the  bonds 
delivered  up. 

Whatever  therefore  my  first  thoughts  were,  and  how  much  soever  the  law  of 
executors  wants  alteration  ;  we  think,  that  as  to  the  two  bonds  which  were  for- 
feited, the  defendant  must  have  an  allowance  for  the  penalties  :  and  we  must  stare 
decisis. 

2.  The  next  thing  to  be  considered  is,  whether  the  bond  to  Sir  William  Morice 
differs  from  the  others.  And  we  are  all  of  opinion  it  does,  inasmuch  as  there  the 
former  instalments  were  paid,  and  the  other  two  the  time  was  not  come  for :  and 
it  is  no  more  than  a  bond  for  payment  of  money  at  a  time  to  come,  which  is  cer- 
tainly pleadable.  1  Roll.  Abr.  92.5.  Cro.  Car.  363.  But  then  it  shall  cover  no 
more  than  is  due  ;  for  the  force  [1036]  of  the  bond  is  suspended,  till  the  condition 
is  broken,  which  appears  by  the  manner  of  pleading  it,   Cro.  Eliz.  315,   where  the 


J 


2  STRANGE,  1037.  HILARY   TERM,  9    GEO.  2  1017 

claim  is  only  for  the  201.  in  the  condition.  3  Lev.  57.  Here  it  is  in  her  power  to 
save  the  penalty,  and  assets  so  to  do  are  admitted  by  pleading  :  it  will  be  a  devastavit 
in  her  to  suffer  the  assets  to  be  further  charged.  1  Vent.  198.  2  Lev.  139.  Another 
reason  to  distinguish  this  is,  that  per  fraudem  could  not  be  replied ;  for  it  is  no  fraud 
not  to  pay  before  due. 

3.  The  last  thing  is,  what  judgment  can  be  given  upon  this  opinion.  And  this 
is  matter  of  great  difficulty,  for  the  assets  are  found  in  one  intire  sum  ;  and  the 
question  is,  whether  we  can  sever  them,  or  must  not  award  a  venire  de  novo.  And 
we  desire  to  have  this  spoke  to. 

At  another  day  therefore  Strange  argued,  that  the  Court  being  of  opinion,  that 
the  penalties  of  two  of  the  bonds  ought  to  be  allowed,  but  not  the  penalty  of  the 
third ;  the  plaintifTs  might  have  the  benefit  of  this  opinion,  by  adjusting  the  account 
of  assets,  and  making  the  defendant  a  proper  allowance,  without  awarding  a  venire 
de  novo. 

Two  things  are  to  be  considered  :  1.  What  allowance  she  is  iutitled  to  :  2.  How  it 
can  be  made  her  on  this  record. 

As  to  the  first  the  account  stands  thus  :  Wilson's  penalty  is  50001.  of  which  she 
has  been  allowed  for  the  lesser  sum  and  interest  25201.  so  there  remains  to  be 
allowed  24801.  Campbell's  penalty  is  30001.  Already  allowed  15401.  remains  to  be 
allowed  14601.  On  Sir  William  Morice's  bond  allowing  interest  for  each  of  the  two 
instalments  unpaid,  even  to  the  time  of  payment,  it  will  be  3701.  which  added  to  the 
24801.  and  14601.  makes  in  all  43101.  which  43101.  being  deducted  out  of  the  assets 
found,  being  18,9691.  12s.  5d.  there  will  remain  in  her  hands  liable  to  make  us  satisfac- 
tion 14,6991.  12s.  5d. 

The  second  question  is,  how  this  allowance  can  be  made  her  on  this  record.  As 
to  the  40001.  part  of  the  penalties,  they  appear  upon  the  record  ;  and  as  to  the  interest 
computed  the  times  appear,  and  the  Court  must  take  notice  what  is  legal  interest, 
it  being  settled  by  Act  of  Parliament.  What  then  should  hinder  the  Court  from 
making  these  deductions,  which  upon  the  evidence  laid  before  them  it  appears  she 
is  intitled  to'? 

My  Lord  Hobart,  54,  says.  However  a  verdict  seems  to  stray,  and  conclude  informally, 
or  not  punctually  upon  the  issue,  so  as  you  cannot  find  the  words  of  the  issue  in  the 
verdict,  yet  if  a  [1037]  verdict  may  be  concluded  out  of  it  to  the  point  in  issue,  the 
Court  shall  work  it  into  form,  and  make  it  serve.  So  1  Sid.  27.  Carter  80,  a  special 
verdict,  which  is  the  words  of  lay  gents,  is  not  expected  to  be  so  exact  as  pleadings, 
and  therefore  the  Court  will  make  a  reasonable  intendment.  Here  the  Court  can 
conclude  exactly  what  the  quantum  of  assets  is,  which  the  defendant  is  to  be  charged 
with,  and  can  precisely  determine  it.  In  the  common  case  of  a  verdict  for  more 
than  the  plaintiff  declares  for,  the  Court  takes  notice  of  that,  and  takes  care  to  adjust 
the  difference.     So  is  Tho.  Ent.  458.     2  Book  of  Judg.  151,  187,  165. 

In  the  present  case  the  entry  may  be,  quia  videtur  Curise,  that  the  penal  sums 
in  two  of  the  bonds,  and  interest  for  the  remainder  of  the  other,  ought  to  be  allowed 
the  defendant,  and  that  therefore  the  jury  have  charged  the  defendant  with  43101. 
too  much  assets ;  ideo  that  43101.  ex  assensu  querentium,  being  deducted  out  of  the 
assets  found,  let  the  plaintiffs  have  judgment  to  recover  the  rest. 

There  is  no  difficulty  upon  the  special  conclusion  of  the  verdict,  whereby  the  jury 
have  left  it  to  the  Court,  only  on  the  point  whether  the  three  penalties  ought  or  ought 
not  to  be  allowed,  and  have  not  in  their  finding  provided  for  the  middle  case,  which  has 
now  happened  ;  for  this  must  be  considered  as  leaving  the  whole  matter  at  large 
to  the  Court,  who  must  conclude  as  the  jury  ought  to  have  done,  on  a  general  verdict. 

Suppose  on  the  trial  the  Judge  had  given  the  present  opinion,  must  not  the  jury 
have  found  14,6591.  12s.  5d.  assets  1  Instead  of  this  they  have  stated  the  facts  on 
record,  and  left  the  Court  to  make  the  conclusion. 

The  case  of  Hays,  Hil.  1  Geo.  2,  ante,  844,  is  in  point.  He  was  indicted,  1.  For 
forging  a  bond,  2.  For  publishing  such  bond  so  by  him  forged,  and  3.  For  publishing 
a  forged  bond,  knowing  it  to  be  forged  :  he  pleaded  not  guilty  to  all  three.  And 
a  special  verdict  was  given,  that  he  forged  a  bond  in  the  words  and  figures  following, 
and  that  he  published  the  same ;  but  they  say  nothing  of  the  third  offence  ;  and 
conclude,  that  if  upon  this  evidence  the  Court  is  of  opinion  he  is  guilty  of  the  facts 
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charged  lu  the  indictment,  then  they  find  him  guilty ;  and  if  the  Court  think  him 
not  guilty,  they  find  accordingly.  Upon  argument  the  Court  was  of  opinion  against 
the  defendant,  but  held  they  could  not  give  a  general  judgment,  that  he  was  guilty 
of  all  the  three  offences,  the  evidence  only  warranting  the  two  first ;  and  as  the  last 
was  not  confined  to  the  same  bond,  or  if  it  was,  yet  every  publication  being  a  distinct 
offence,  there  was  no  [1038]  fact  found  to  warrant  a  conviction  for  the  last.  But  then 
they  said,  they  were  not  tied  up  by  the  special  conclusion,  but  that  the  whole  evidence 
being  laid  before  them,  they  were  to  do  what  the  jury  ought  to  have  done  ;  and 
therefore  they  adjudged  that  upon  the  matter  referred  to  them  by  the  jury,  it  appeared 
to  the  Court,  that  the  defendant  was  guilty  of  the  forgery  and  first  publication,  and 
not  guilty  of  the  rest.  This  being  a  criminal  case,  and  in  point,  puts  an  end  to  all 
difficulties  about  the  special  conclusion. 

Et  per  Chief  Justice,  I  am  glad  this  has  been  argued,  being  thereby  confirmed 
in  the  method  I  proposed  to  put  it  into  :  and  Hay's  case  is  in  point,  where  the  Court 
made  the  jury  give  two  verdicts,  one  for  the  King  and  the  other  for  the  defendant. 
And  we  can  adjust  the  allowance  to  be  made,  without  introducing  or  supposing  any 
new  fact.  The  cases  of  severing  damages  which  are  intire,  are  stronger  than  the 
division  of  assets.  In  Towns.  2  Jud.  117,  151,  189,  the  entries  are  as  that  in 
Thompson,  and  they  warrant  our  giving  judgment  in  the  manner  that  is  prayed 
on  the  behalf  of  the  plaintiffs.     And  judgment  was  entered  accordingly  (1). 

(1)  See  the  entry  of  the  judgment  at  large.     Cas.  temp.  Hard.  230. 


[1039]    Easter  Term,  9  Georgii  2,  Regis.    In  B.  R. 

Philip  Lord  Hardwicke,  Chief  Justice.  Sir  Francis  Page,  Knt.,  Sir  Edmund  Probyn, 
Knt.,  William  Lee,  Esq.,  Justices.  John  Willes,  Esq.,  Attorney  General.  Dudley 
Ryder,  Esq.,  Solicitor  General. 

DoMiNUS  Rex  vers.  Carpenter. 

Costs  given  on  discharging  a  quo  warranto. 

A  rule  was  made  for  the  defendant  to  shew  cause  against  an  information  in  nature 
of  a  quo  warranto,  to  shew  by  what  warrant  he  claimed  to  vote  in  the  election  of 
Mayor  of  Exon  ;  on  pretence  that  the  right  was  restrained  to  resident  freemen,  which 
the  defendant  was  not.  And  on  shewing  cause,  it  appearing  clearly,  that  both  by  the 
charter  and  usage  the  defendant  was  intitled  to  vote ;  the  Court  discharged  the  rule 
with  costs.     Quod  nota  as  to  costs  (1). 

(1)  Rex  V.  Lewis,  2  Burr.  780.     Say.  Law  of  Cost,  S.  C.  S.  P. 

Hall  vers.  Howes. 

No  special  bail  in  debt  on  judgment  after  defendant  has  been  superseded. 
Cas.  temp.  Hard.  244,  S.  C.     More  full  cit.  And.  15. 

The  defendant  was  surrendered  by  his  bail  after  judgment,  and  lay  two  terms 
without  being  charged  in  execution  :  after  this  he  superseded  himself.  And  then  the 
plaintiff  brought  debt  upon  the  judgment.  And  the  Court  held,  that  common  bail 
only  should  be  required,  it  being  the  plaintiff's  own  laches,  not  to  detain  him  when 
he  might :  and  it  was  said  to  have  been  so  ruled  Hil.  8  Geo.  2,  in  B.  R.  Clever  v.  Jordan, 
and  to  be  the  constant  practice  in  C.  B.(l). 

(1)  Taylor  v.  Wasteneys,  post,  1218.  Crutchfield  v.  Seyward,  2  Wils.  93.  Sed  vide 
Chambers  v.  Robinson,  ante,  782.     De  La  Cour  v.  Read,  2  H.  Black.  278. 
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[1040]    Rogers  vers.  Birkmire. 

[Distinguished,  Phillips  v.  Whitsed,  1860,  29  L.  J.  Q.  B.  166.] 

Where  two  parcels  of  land  are  distinctly  let,  there  cannot  be  a  joint  distress  for  both 
rents.     Cas.  temp.  Hard.  245,  S.  C.  more  full. 

In  trespass  for  taking  goods,  the  defendant  justifies,  that  he  demised  (1)  some 
tenements  to  the  plaintiff  for  one  term,  and  others  for  another  term  ;  and  there  being 
rent  arrear  on  both  demises,  he  distrained  the  goods.  And  on  demurrer  it  was  held 
ill,  for  these  being  separate  demises,  there  ought  to  have  been  separate  distresses  on  the 
several  premisses  subject  to  the  distinct  rents :  and  no  distress  on  one  part  can  be 
good  for  both  rents.     The  plaintiff  had  judgment. 

(1)  Both  demises  were  contained  in  the  same  lease.  Vide  the  report  Cas.  temp. 
Hard. 

The  King  vers.  The  Inhabitants  of  Preston  on  the  Hill  in  Cheshire. 

No  bill  of  exceptions  lies  on  summary  proceedings  about  settlements.     Burr.  Sett.  Ca. 
77.     Sess.  Ca.  ed.  1750,  2  vol.  p.  254,  No.  172,  and  Cas.  temp.  Hard.  249,  S.  C. 

Upon  appeal  to  the  sessions  from  an  order  of  two  justices,  the  sessions  affirmed 
the  order,  refusing  to  state  the  case  specially.  Whereupon  the  parish  to  which  the 
pauper  was  sent  tendered  a  bill  of  exceptions,  wherein  the  fact  was  stated,  that  the 
pauper  had  executed  the  office  of  parish  clerk  in  the  parish  from  whence  he  was 
removed,  notwithstanding  which  the  sessions  had  determined  it  no  settlement,  it 
not  appearing  how  he  came  to  be  nominated  to  the  office  :  and  this  bill  of  exceptions 
was  sealed  by  two  justices,  and  returned  up  with  the  orders. 

And  upon  the  merits  the  Court  was  clear,  that  the  justices  had  erred,  the  executing 
the  office  being  indisputably  a  settlement.  But  the  great  doubt  was,  whether  they 
could  take  the  merits  into  consideration  ;  it  being  objected,  that  a  bill  of  exceptions 
would  not  lie  in  this  case  of  a  summary  proceeding  on  a  new  jurisdiction  given  by 
Act  of  Parliament,  where  the  proceedings  were  always  in  English,  and  the  words  of 
the  statute  being  aliquis  implacitatus,  which  mean  a  proceeding  by  the  course  of  the 
common  law  in  a  civil  suit.  And  Salk.  284,  263.  Carth.  394.  1  Lev.  68.  1  Sid.  84. 
5  Co.  104.     Cro.  El.  751.     Co.  Litt.  72  a.  were  cited. 

On  the  other  hand  it  was  insisted,  that  the  word  justiciarii  would  take  in  the 
sessions.  4  Inst.  427.  Ryley's  Placita  Pari.  659.  That  in  the  case  of  Liverpoole 
it  was  determined  to  lie  on  proceedings  in  the  Petty  Bag.  That  it  was  never  deter- 
mined not  to  lie  in  criminal  cases,  except  in  Sir  H.  Vane's  case  ;  where  the  only  reason 
given  is,  that  it  would  take  up  too  much  time  at  an  assises.  And  in  Lamb.  lib.  4, 
c.  13,  it  is  mentioned,  that  justices  of  the  peace  may  seal  a  bill  of  exceptions  upon  an 
indictment. 

[1041]  Sed  per  Curiam,  though  it  has  been  often  wished  that  such  a  bill  would 
lie  in  cases  of  settlements,  where  justices  often  take  too  great  liberties  ;  yet  the 
inconveniences  will  be  such  as  out-weigh  any  benefit  that  might  arise  in  a  particular 
instance.  It  will  multiply  expence,  and  make  summary  jurisdictions  useless.  Lord 
Coke  considers  it  only  as  lying  in  actions,  but  is  silent  as  to  summary  or  criminal 
proceedings.  And  though  Lambert  is  as  cited,  yet  it  is  only  what  he  delivers  as  from 
Marrow,  and  has  never  been  followed  by  any  judicial  opinion.  It  was  the  intent  of 
these  Acts,  that  what  the  justices  do  shall  be  final  as  to  fact,  and  every  thing  but  the 
law  appearing  upon  the  face  of  the  order.  It  is  also  a  strong  reason,  that  error  will 
not  lie,  for  it  is  only  where  the  cause  comes  by  writ  of  error  or  return,  that  a  bill  of 
exceptions  can  be  debated.  In  a  trial  at  Bar  it  is  never  argued,  but  in  the  Superior 
Court  on  error.  We  give  no  opinion  as  to  criminal  cases,  in  which  Lord  Raymond 
doubted  Hil.  2  Geo.  2,  Bex  v.  Bunch,  which  was  the  case  of  a  libel,  and  the  Attorney 
General  put  an  end  to  the  question  by  withdrawing  a  juror.  The  never  attempting 
such  a  bill,  when  we  all  know  there  have  been  many  occasions  for  it,  is  a  strong 
argument  against  it  (I). 
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Et  per  Curiam,  let  the  rule  for  confirming  the  order  be  taken  specially,  the  Court 
being  of  opinion,  that  no  bill  of  exceptions  lay. 

(1)  Rex  V.  OuiUon,  Burr.  S.  C.  64,  S.  P. 

DoMiNUs  Rex  vers.  Wright  et  Ux'. 

On  indictments  the  defendants  may  be  admitted  in  forma  pauperis.     Cas.  temp.  Hard. 
211,  253,  S.  C.     Much  fuller  and  several  precedents  cited  3  Bac.  Abr.  812,  S.  C. 

The  defendants  were  indicted  for  a  conspiracy,  and  the  question  was,  whether 
they  could  be  admitted  to  defend  in  forma  pauperis.  And  upon  consideration  and 
search  of  precedents,  the  Court  was  of  opinion  they  might :  for  though  it  is  not  within 
the  statute  11  Hen.  7,  c.  12,  which  relates  to  civil  suits  only  ;  yet  it  might  be  reason- 
able to  do  it  on  indictments  at  common  law,  where  the  prosecutor,  who  can  have  no 
costs,  is  not  prejudiced.  And  the  instances  vouched  shew  it  to  be  the  course  of  this 
Court.  In  the  Exchequer  indeed  there  was  a  provision  by  2  Geo.  2,  c.  28,  for 
defendants  in  Custom-House  causes,  but  that  might  be  thought  necessary,  there  being 
no  such  practice  there.  A  rule  was  made  on  the  usual  affidavit,  for  the  defendants 
being  admitted  in  forma  pauperis  (1). 

(1)  Anm.  6  Mod.  88.  Rex  v.  Reynolds,  1  Black.  230,  S.  P.  Vide  Rex  v.  Pearson, 
2  Burr.  1040.     16  Vin.  Abr.  259. 

[1042]    DoMiNUS  Rex  vers.  Morgan. 

The  statute  for  costs  on  informations  extends  to  cases  of  quo  warranto. 

On  an  information  in  nature  of  a  quo  warranto  for  the  office  of  burgess  of  Cardiff, 
a  recognizance  was  taken  as  upon  the  statute  4  &  5  W.  &  M.  c.  18,  and  not  being  tried 
within  the  year,  the  Court  was  moved  for  costs  against  the  prosecutor ;  which  was 
opposed,  on  pretence  that  these  informations  were  not  within  the  Act,  which  speaks 
only  of  trespasses,  batteries,  and  other  misdemeanors.  Sed  per  Curiam,  a  usurpation 
is  a  misdemeanor,  and  the  practice  of  taking  recognizances  is  the  best  expositor. 
Besides,  this  has  been  determined  in  Salk.  376.  But  as  here  has  been  no  verdict 
or  judgment,  it  must  not  be  costs  generally,  as  ou  9  Ann.  c.  20,  but  restrained  to  201. 
as  on  the  4  &  5  W.  &  M.  (1). 

(1)  Rex  V.  Howell,  Cas.  temp.  Hard.  247,  S.  P.  Vide  also  Rex  v.  Filewood,  2  Term 
Rep.  145,  that  the  Court  in  granting  an  information  upon  this  statute  will  not  require 
the  prosecutor  to  give  security  for  the  costs  above  201.  in  the  event  of  the  defendants 
being  acquitted.  Rex  v.  R.  Brook,  2  Term  Rep.  197.  See  also  Rex  v.  Poiuell,  ante,  33. 
In  the  note  to  that  case  I  have  made  a  qujere,  whether  the  prosecutor  should  be  there 
liable  to  costs  beyond  the  extent  of  his  recognizance.  But  I  have  since  met  with  an 
Anonymous  case.  Say.  Rep.  130,  which  states,  that  where  the  relator  does  not  proceed 
to  trial  pursuant  to  notice,  it  is  within  the  equity  of  9  Anne  c.  20,  that  he  shall 
pay  costs. 

Sir  William  Halton,  Baronet,  vers.  Hassell. 

Fines  to  be  set  according  to  the  improved  value. 

At  Nisi  Prius  in  Middlesex  in  an  action  brought  for  a  fine  of  751.  on  admission  of 
the  defendant  to  a  copyhold.  It  appeared  that  the  premisses  were  of  the  value  of 
501.  per  annum,  and  a  year  and  half  being  751.  was  assessed  :  the  defendant  insisted 
to  pay  only  241.  it  appearing  his  rent  was  but  161.  the  rest  arising  from  improvements 
made  under  an  old  lease  by  licence  of  the  lord.  And  Lord  Hardwicke  was  of  opinion, 
that  the  fine  should  be  set  according  to  the  present  improved  value,  which  is  all  the 
lord  has  to  look  after;  and  if  it  was  otherwise,  this  might  open  a  door  to  defeat  the 
lord  in  a  great  measure.     So  there  was  a  verdict  for  751.  for  the  plaintiff  (1). 

(1)  AstU  V.  Grant,  Doug.  724  (n.  2).     3  Com.  Dig.  (H.  4),  149. 
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Ambrose  vers.  Clendon.    At  Guildhall. 

Though  a  bond  is  taken  for  a  simple  contract  debt,  yet  if  it  is  after  an  act  of  bank- 
ruptcy, the  simple  contract  is  not  extinguished.     Cas.  temp.  Hard.  267,  S.  C. 

In  this  case  it  was  ruled,  as  in  ?om.s  v.  Mytton,  Hil.  13  Geo.  1,  ante,  744,  that  if 
the  debt  of  the  petitioning  creditor  appeared  to  be  contracted  after  the  act  of  bank- 
ruptcy, it  could  be  no  ground  for  a  commission  ;  but  where  A.  had  1001.  owing  on 
simple  contract  before  an  act  of  bankruptcy,  and  one  is  afterwards  secretly  committed, 
and  then  a  bond  taken  ;  it  shall  not  so  far  extinguish  the  simple  contract,  as  to  deprive 
the  creditor  of  petitioning  for  a  commission  (I). 

(1)  Vide  Blandford  &  AV  v.  Foote,  Gowp.  138. 

[1043]    DoMiNUS  Rex  vers.  Nunez. 

Giver  of  a  note  no  witness  on  indictment  for  perjury  in  denying  an  agreement  not  to 
put  it  in  suit.  N.B.  In  Scaccario  the  defendant  signs  his  answer,  so  the  proof 
here  to  read  it  was  only  the  hand  of  the  baron  and  the  defendant.  Cas.  temp. 
Hard.  265.     2  Sess.  Ca.  p.  377,  No.  201,  S.  C. 

On  trial  of  an  indictment  for  perjury  in  an  answer  in  Scaccario,  the  case  made  by 
the  plaintiff  was,  that  she  gave  the  defendant  a  note  for  twenty  guineas,  which  he 
promised  not  to  put  in  suit  against  her,  but  to  take  it  of  a  debtor  of  the  plaintiff's  : 
notwithstanding  which  he  had  sued  her,  and  therefore  she  prayed  an  injunction. 
The  defendant  denied  any  such  agreement.  And  on  this  denial  the  perjury  was 
assigned,  and  the  plaintiff  called  as  a  witness,  on  the  authority  of  Paris's  case,  1  Vent. 
49.  1  Sid.  431,  and  The  King  v.  Moise,  Trin.  10  Geo.  1,  ante,  595(1).  But  the  Chief 
Justice  ruled,  that  she  could  not  be  a  witness,  and  relied  on  the  case  of  Rex  v.  Whiting 
in  Salk.  283.  He  said  Paris's  case  was  against  Twisden's  opinion,  and  had  not  been 
much  liked  since  (2). 

(1)  Vide  Bex  v.  /.  Morris,  2  Burr.  1189. 

(2)  Bex  v.  Bhodes,  ante,  728.  Bull.  L.  N.  P.  288.  But  in  Bex  v.  Broughton,  post, 
1229.  Abraham  v.  Bunn,  4  Burr.  2251,  this  case  seems  to  have  been  over-ruled.  But 
see  Bex  v.  Eden,  Hil.  34  Geo.  3,  Sittings  at  Midd.  Espin.  Cas,  at  Ni.  Pri.  47. 

Bush  and  Others,  Assignees  of  Jones,  vers.  Gower. 

Usury  cannot  be  pleaded  to  sci'  fa'  on  a  judgment,  but  it  may  be  brought  on  by  motion 
to  vacate  the  judgment  (1).     Cas.  temp.  Hard.  233,  much  fuller. 

To  a  scire  facias  on  a  judgment  by  confession,  the  defendant  pleaded,  that  the 
warrant  of  attorney  was  given  on  an  usurious  contract.  And  upon  demurrer  it  was 
held,  that  this  was  not  within  the  statute  12  Ann.  st.  2,  c.  16,  or  to  be  got  at  this 
way;  for  this  is  no  contract  or  assurance,  a  judgment  being  redditum  in  invitum. 
The  Court  however  inclined,  that  it  might  be  got  at  on  a  motion  to  vacate  the  judg- 
ment, as  was  done  in  C.  B.  Trin.  3  Geo.  1,  Jackson  v.  Mosley,  where  a  warrant  was 
obtained  from  an  infant.  On  the  Statute  de  Kelegiosis,  who  are  restrained  from 
obtaining  lands  arte  vel  ingenio ;  yet  a  praecipe  being  brought,  and  judgment  had, 
there  was  forced  to  be  the  aid  of  Parliament  to  inquire  into  collusion. 

(1)  Middleton  v.  Hill,  Cro.  Eliz.  588.  Goldsw.  128,  S.  C.  Bowe  v.  Bellaseys,  1  Sid. 
182.     Vide  Cooke  v.  Jones,  Cowp.  727. 

Hockley  vers-.  Merry. 

Where  there  is  an  act  of  bankruptcy  between  becoming  bail  on  error  and  the 
affirmance,  the  party  is  not  discharged  from  his  recognizance.  Cas.  temp.  Hard. 
262,  S.  C. 

The  defendant  9  May  1734,  was  bail  on  a  writ  of  error.     On  25  October  1734,  he 
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committed  an  act  of  bankruptcy,  and  after  a  commission  obtained  his  certificate.  On 
12  November  173.5,  the  judgment  was  affirmed.  And  in  debt  upon  the  recognizance, 
he  pleaded  his  discharge,  and  that  the  cause  of  action  arose  before  his  bankruptcy. 
And  the  Chief  Justice  on  the  trial  held,  that  the  defendant  was  not  discharged, 
according  to  the  case  of  fully  v.  Sparks,  Pasch.  3  Geo.  2,  ante,  867,  for  this  was  but 
a  contingent  debt,  for  which  the  plaintiff  could  not  come  in  under  the  commission  : 
the  statute  7  Geo.  1,  c.  51,  only  letting  in  those  where  the  payment  was  certain, 
though  future.     There  was  a  verdict  for  the  plaintiff  (I). 

(1)  See  Ex  parte  Todd,  3  Wils.  270.  JValler  v.  Sherlock,  ib.  272.  Ex  parte  Groorne, 
1  Atk.  119.  Ex  parte  Marshall,  1  Atk.  129.  Mason  v.  Fere,  2  Black.  1217.  Liidford 
V.  Barber,  1  Term  Rep.  86.  Thompson  v.  Cruikshank,  post,  1160,  and  the  cases  there 
cited. 

[1044]    Trinity  Term,  *9  Georgii  2,  Regis.    In  B.  R. 

Philip  Lord  Hardwicke,  Chief  Justice.  Sir  Francis  Page,  Knt.,  Sir  Edmund  Probyn, 
Kut.,  William  Lee,  Esq.,  Justices.  John  Willes,  Esq.,  Attorney  General.  Dudley 
Ryder,  Esq.,  Solicitor  General. 

Morgan  vers.  Luckup. 

No  pleading  double  in  a  qui  tam.     Ann.  262,  S.  C.     9  Ann.  c.  14.     4  Ann.  c.  16. 

In  a  qui  tam  on  the  Statute  of  Gaming  it  was  held,  that  the  defendant  could  not 
be  admitted  to  plead  double,  the  Act  for  Amendment  of  the  Law  excluding  popular 
actions.  And  it  was  said  to  have  been  so  held  Trin.  13  Geo.  1,  inter  JFebb  et  Urlin{\). 
1  Barn.  B.  R.  17. 

*  This  term  did  not  begin  till  Friday  25th  June,  1736,  consequently  the  whole  of 
it  fell  within  the  tenth  of  the  King,  whose  accession  was  11  June  1727.  See  Burr. 
Sett.  Cas.  87,  n.  to  2d  edition. 

(1)  S.  P.  Law  V.  Crowther,  2  Wils.  21,  in  C.  B.  Lookup  v.  Frederick,  Barnes  365. 
Heyrick  v.  Foster,  after  time  to  consider,  4  Term  Rep.  701. 

DoMiNUS  Rex  vers.  Badouin. 

Practice.     Cas.  temp.  Hard.  271,  S.  C. 

A  rule  was  made  for  the  defendant  to  shew  cause  why  there  should  not  be  an 
information  against  him.  And  upon  an  affidavit  of  serving  the  wife  at  his  house,  I 
moved  to  make  it  absolute  :  it  was  agreed,  that  personal  service  was  not  necessary, 
and  that  this  was  prima  facie  a  good  service.  But  the  wife  making  affidavit,  that  he 
was  gone  beyond  sea  a  week  before  the  service,  the  Court  held  it  not  to  be  good  ;  for 
leaving  at  the  house  is  only  good  upon  a  supposition  the  party  is  there,  whereas  now 
the  contrary  appears. 

[1045]    Smith  qui  tam  vers.  Gibson. 

Abatement.     Cas.  temp.  Hard.  271,  much  fuller. 

Action  upon  the  statutes  of  13  Ric.  2,  e.  5.  15  Ric.  2,  c.  3,  and  2  Hen.  4,  e.  11, 
for  impleading  the  plaintiff"  in  the  Admiralty  for  a  matter  at  land,  and  arresting  the 
two  and  thirtieth  part  of  the  ship,  which  two  and  thirtieth  part  belonged  to  the 
plaintiff,  whereby  the  ship  was  detained,  and  he  was  put  to  expence. 

The  defendant  pleaded  in  abatement,  that  there  were  other  part-owners  not  joined 
in  the  action,  who  it  appeared  were  injured  as  well  as  the  plaintiff,  since  the  whole 
ship  was  detained  in  detaining  a  two  and  thirtieth  part. 

Sed  per  Curiam,  the  git  of  this  action  is  the  suit  in  the  Admiralty,  which  was 
against  the  plaintiff  only,  and  therefore  the  rest  of  the  part-owners  could  not  join  ; 
and  there  must  be  a  respondeas  ouster. 
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Stoughton  vers.  Reynolds. 

[Discussed,  JVilson  v.  M'Maih,  1819,  3  Phill.  83 ;  3  B.  &  Aid.  247,  n. ;  IL  v.  D'Oi/hj, 
1840,  12  A.  &  E.  160.  Distinguished,  Bremner  v.  Hull,  1866,  L.  R.  1  C.  P.  760. 
Referred  to,  Edneij  v.  Smallbmes,  1869,  21  L.  T.  507  ;  B.  v.  Bishop  of  Salisbury 
[1901],  1  K.  B.  .578  ;  2  K.  B.  225.  See  Local  Government  Act,  1894,  56  and  57 
Vict.  c.  73,  s.  31(1).] 

The  right  of  adjourning  a  vestry  is  in  the  parish  at  large.     Cas.  temp.  Hard.  274. 

Fort.  168,  S.  C. 

Action  upon  the  case  for  a  false  return  of  a  mandamus,  directed  to  the  defendant 
as  Archdeacon  of  Northampton,  commanding  him  to  swear  the  plaintiff  into  the  office 
of  churchwarden  of  All-Saints  in  the  town  of  Northampton,  to  which  writ  the  defendant 
had  returned  that  the  plaintiff  was  not  elected. 

Upon  not  guilty  pleaded  the  jury  find  this  special  verdict. 

That  All-Saints  is  an  ancient  parish  and  has  yearly  chosen  two  church-wardens  in 
Easter-week,  by  the  vicar's  nominating  one  and  the  parishioners  the  other.  That^in 
Easter-week  1734,  the  vicar  nominated  Benjamin  Chapman,  and  the  parishioners 
nominated  the  plaintiff,  to  be  church-wardens  for  the  year  ensuing,  and  until  others 
were  admitted  antl  sworn,  and  that  both  were  sworn  in,  pursuant  to  such  election. 
That  on  Easter-Monday  1735,  a  vestry  was  held  in  the  church  for  a  new  election  ;  the 
vicar  took  the  chair,  and  the  old  church-wardens  were  present,  and  the  vicar  nominated 
Chapman  to  be  his  churchwarden  for  the  ensuing  year.  That  the  plaintiff  and  one 
Farren  were  candidates  for  the  other  office  and  each  had  the  votes  of  several  of  the 
parishioners.  That  before  the  election  was  compleated  or  all  had  polled,  the  vicar  at 
the  desire  and  with  the  consent  of  [1046]  Chapman  then  present,  declared  the  meeting 
to  be  adjourned,  and  did  then  in  fact  adjourn  the  same  to  the  next  morning  at  nine, 
which  adjournment  was  opposed  on  behalf  of  the  plaintiff  by  some  of  the  parishioners. 
That  on  declaring  the  adjournment,  the  vicar  and  Chapman  departed  ;  but  the  plaintiff 
and  his  friends  staid,  and  in  fact  continued  the  poll,  whereby  the  plaintiff  had  on  that 
day  the  majority  of  votes.  That  the  next  morning  the  vicar,  Chapman,  and  the 
parishioners  in  their  interest,  met;  and  in  fact  continued  the  poll,  upon  the  close  of 
which  Farren  had  the  majority  of  votes.  That  the  plaintiff  sued  his  mandamus,  to 
which  non  fuit  electus  was  returned  by  the  defendant,  and  also  that  Farren  was  elected, 
and  had  been  sworn  in.  Sed  ultrum,  &c.  Et  si  pro  quer'  pro  quer'  and  12d.  damages. 
Et  si  pro  def  pro  def. 

Sir  Thomas  Abney  pro  quer'.  The  principal  question  is,  in  whom  the  right  of 
adjourning  vestries  resides.  If  in  the  parson  alone,  or  in  him  and  one  church-warden, 
it  is  with  the  defendant:  if  in  the  whole  parish,  or  in  both  church-wardens,  it  is  with 
the  plaintiff";  for  then  there  was  no  adjournment,  and  the  poll  was  regularly  continued 
that  day,  and  at  the  close  the  plaintiff  had  the  majority. 

By  the  89th  canon  church-wardens  are  to  be  chosen  by  the  parson  and  parishioners 
jointly,  if  it  may  be  ;  if  not,  the  parson  names  one,  and  the  parishioners  are  to  chuse 
another.  According  to  this  the  parson  has  nothing  to  do  in  the  election  of  the 
parishioners'  church-warden.  But  however  this  canon  cannot  controul  a  custom. 
Cro.  Jac.  532.  2  Roll.  Abr.  287.  Cro.  Car.  551.  Hardr.  378.  Carth.  118.  This 
will  be  in  effect  vesting  the  whole  in  the  parson,  who  never  summons  the  vestries, 
that  being  the  office  of  the  church-wardens. 

Bootle  contra.  I  agree,  if  the  right  of  adjourning  is  in  both  church-wardens,  or  the 
parish  at  large,  our  election  of  Farren  must  fall. 

The  jury  have,  found  that  the  vicar  was  in  the  chair,  i.e.  that  he  presided  in  the 
assembly  ;  from  whence  it  may  be  naturally  inferred,  he  had  the  right  to  adjourn. 
As  no  case  has  yet  fixed  it,  consider  it  on  the  reason  of  the  thing.  Would  you  take 
a  poll  for  adjourning?  It  would  be  easier  to  go  on  with  the  original  poll.  In  popular 
assemblies  there  is  a  necessity  that  the  presiding  person  should  have  this  power. 
Besides,  it  is  found  that  the  plaintiff  was  church-warden  the  year  before,  and  was  to 
continue  till  another  was  sworn  :  what  occasion  therefore  was  there  to  re-swear  him, 
supposing  him  duly  elected  and  Farren  not?  and  what  damage  is  there  that  can 
support  this  action?     Hob.  267. 
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[1047]  Sir  T.  Abney  replied,  though  the  adjournment  is  pronounced  by  the  person 
in  the  chair,  yet  it  is  the  act  of  the  whole  assembly.  1  Mod.  194,  236.  2  Mod.  222. 
The  custom  is  to  chuse  annually,  and  therefore  he  must  be  annually  sworn  :  and  as 
the  jury  have  found  damages,  it  is  now  too  late  to  make  any  objection. 

C.  J.  The  conclusion  of  the  verdict  is  general,  whether  the  defendant  has  made  a 
false  return,  which  depends  on  the  validity  of  the  adjournment.  This  is  a  question 
of  great  consequence  as  to  the  rights  of  all  the  parish  and  the  rates,  and  I  have  heard 
nothing  to  satisfy  me  that  this  was  a  regular  adjournment. 

The  power  must  arise  from  the  custom,  or  common  law.  Here  is  no  custom  found, 
and  I  know  of  no  book  that  shews  how  it  stands  at  common  law.  As  to  the  vicar,  he 
seems  to  have  no  share  in  the  election  of  the  second  church-warden,  nor  to  have  any 
right  to  preside.  Is  the  right  of  adjourning  in  the  church-wardens?  There  is  no 
case  for  that ;  though  if  there  was,  this  is  found  to  be  the  act  of  one  only.  We  must 
therefore  resort  to  the  common  right,  which  is  in  the  whole  assembly,  where  all  are 
upon  an  equal  foot.  And  though  there  may  be  a  difficulty  in  polling  for  an  adjourn- 
ment, yet  as  there  is  no  other  way,  that  must  be  taken.  It  would  be  giving  the  vicar 
too  much  influence,  to  fix  it  in  him  and  his  churchwarden. 

As  to  the  objection  that  the  plaintifT  needed  not  a  re-swearing :  it  is  otherwise, 
and  in  corporations  when  mayors  are  re-chosen,  they  are  always  sworn  again,  though 
there  is  a  power  to  hold  over. 

Cseteri  accord'.  And  the  plaintiff  had  judgment  upon  the  first  argument. 

Between  the  Parishes  of  Heptonstall  and  Evingdon  in  Yorkshire. 

Where  children  are  sent  as  actually  settled,  their  ages  need  not  be  set  out. 
Burr.  Sett.  Ca.  88,  S.  C.  more  full. 

A  man  and  four  children  were  sent  to  Heptonstall  as  the  place  of  their  settlement. 
And  I  excepted,  that  the  ages  of  the  children  were  not  set  out.  Sed  per  Curiam, 
that  is  only  necessary  where  they  are  sent  consequentially  to  the  father's  settlement, 
but  here  is  an  express  adjudication  of  their  actual  settlement.     Order  confirmed  (1). 

(1)  Rex  V.  Bramshaw,  Burr.  S.  C.  98.  Rex  v.  Uffculm,  ib.  138.  Rex  v.  Higher  JValtan, 
ib.  162.     Rex  v.  Bowling,  ib.  177,  S.  P. 

[1048]     DoMiNUS  Eex  vers.  Luckup. 

The  penalty  on  the  Gaming  Act  must  be  sued  for  after  a  conviction.     9  Ann.  c.  14. 
4  Com.  Dig.  Justices  of  Peace  (B.  42),  5.58. 

The  defendant  was  convicted  on  an  information  upon  the  Gaming  Act,  which 
says  that  he  shall  forfeit  five  times  the  value,  to  be  recovered  by  a  common  informer, 
upon  conviction.  And  it  was  moved,  that  a  fine  should  be  set  upon  the  defendant, 
if  he  refused  to  speak  with  the  prosecutor.  Sed  per  Curiam,  all  the  judgment  we 
can  give  is,  quod  convictus  est :  and  a  new  action  must  be  brought  upon  that 
judgment  for  the  forfeiture,  which  was  thought  sufficient  to  deter  the  offenders.  In 
the  case  of  recusancy  there  is  no  other  judgment.  Lutw.  159,  162.  5  Mod.  431. 
Cro.  Car.  504.  Co.  Ent.  362.  The  defendant  was  discharged  without  any  fine  or 
costs. 

Smith  qui  tam  vers.  Dunce. 

Costs  de  incremento  are  to  be  doubled  as  well  as  those  given  by  the  jury. 
Hullock  on  Costs,  475. 

After  a  verdict  against  the  defendant  for  suing  in  the  Admiralty  for  a  matter  at 
land,  in  which  case  double  damages  are  given;  it  was  moved  on  2  Danv.  221,  that 
the  costs  de  incremento  should  not  be  doubled.  But  on  citing  Carth.  321.  10  Co.  116, 
and  producing  the  record  of  the  case  of  Child  v.  Sands  mentioned  in  Carthew,  where  the 
doubling  the  costs  de  incremento  was  assigned  for  error,  and  over-ruled  ;  the  Court 
was  of  opinion,  that  there  was  no  distinction  between  the  costs  given  by  the  jury, 
and  those  given  by  the  Court,  but  both  ought  to  be  doubled. 
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DoMiNus  Rex  vers.  Davis. 

The  check  polls  as  well  as  the  original  book  must  be  lodged  with  the 
clerk  of  the  peace. 

The  statute  10  Ann.  c.  23,  requires  the  sheriff  to  deliver  to  the  clerk  of  the  peace 
all  the  poll  books  taken  at  the  election  of  knights  of  the  shire.  In  the  Radnorshire 
election  the  sheriff  swore  a  clerk,  and  each  of  the  candidates  had  two  others,  and  five 
polls  were  taken,  which  were  delivered  to  the  sheriff.  He  carried  in  that  only  which 
was  taken  by  his  clerk,  as  being  the  original  poll,  and  the  others  only  checks  :  and 
insisted,  that  the  Act  in  requiring  all  the  poll  books  to  be  lodged,  meant  only  in  the 
case  where  the  poll  is  going  on  at  different  booths,  and  all  the  books  make  but  one 
poll.  But  the  Court  held,  that  all  the  books  ought  to  have  been  carried  in  ;  and 
granted  an  information  against  the  sheriff'  for  not  doing  it. 

N.B.  Upon  a  reference  to  Mr.  Attorney  and  me,  we  reported  for  a  nolle  prosequi, 
it  not  being  a  wilful,  if  any  mistake. 

[1049]    DoMiNUS  Rex  vers.  Morgan. 

Certiorari  to  Old  Bailey  for  a  defendant.     Ante,  549,  and  the  note  583,  711. 

Post,  1068. 

A  certiorari  was  granted,  to  remove  an  indictment  of  perjury  from  the  Old  Bailey, 
on  the  part  of  the  defendant,  upon  an  affidavit  that  he  had  twice  paid  costs  for  not 
going  on  to  trial,  the  Judges  being  gone  away  ;  which  the  Court  allowed  to  be  a 
special  reason,  that  distinguished  this  from  the  common  case,  where  certiorari's  are 
denied. 

WiGLEY  vers.  Morgan  Un',  &c. 

Where  an  attorney  is  defendant  he  may  change  the  venue  into  Middlesex  (1). 
Cas.  temp.  Hardw.  S.  C.  28.5.     Andr.  384. 

The  question  was,  whether  in  an  action  against  an  attorney,  he  had  privilege  to 
change  the  venue  into  Middlesex,  as  well  as  to  lay  it  there  when  he  is  plaintiff.  And 
the  Court  held  there  was  no  difference.  Vide  Salk.  668.  2  Show.  176.  2  Lill. 
Pract.  Regist.  370.  1  Keb.  277.  Mich.  11  Geo.  1,  Tnvnserul  v.  Duppa,  (ante,  610). 
2  Vent.  47.     The  venue  was  changed  into  Middlesex  in  this  case. 

(1)  Vide  Pope  et  Ux  v.  Redfearne,  4  Burr,  2027.  Where  this  case  was  over-ruled, 
and  it  was  settled  that  an  attorney  defendant  has  no  such  privilege,  see  also  the  cases 
collected  by  Sir  James  Burrows,  in  a  note  there,  and  Yeardly  v.  Rowe,  3  Term  Rep.  573, 
r.  ace. 

Holdfast  vers.  Freeman  et  Al'. 

Practice. 

The  notice  in  ejectment  was  to  appear  on  the  essoin  day  of  this  term.  And  held 
ill,  for  it  should  be  to  appear  the  first  day  in  full  term,  which  is  the  appearance  day. 

Williams  vers.  Jones. 

A  battery  cannot  be  justified  by  an  arrest  only.     Cas.  temp.  Hardw.  298, 

S.  C.  more  full. 

In  trespass,  assault,  and  battery ;  the  defendant  justified  an  arrest  under  process. 
And  on  demurrer  it  was  objected,  that  though  process  will  justify  the  assault  in 
arresting,  yet  to  justify  a  battery,  resistance  or  an  attempt  to  rescue  himself  should 
be  shewn  ;  and  Lutw.  929,  was  cited,  and  precedents,  where  the  plea  is  not  guilty 
to  the  battery,  and  a  justification  as  to  the  assault.  Co.  Ent.  303  b.  Tho.  306. 
1  Brown.  237,  238.  2  Brown.  134,  145,  146.  Hearne  489.  2  E.  4,  6  b.  2  Roll. 
Abr.  546. 

K.  B.  XXIL— 33 
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And  after  time  taken  to  advise,  the  Chief  Justice  delivered  the  opinion  of  the 
Court,  that  the  plea  was  ill ;  and  the  plaintiff  had  judgment  (1). 

(1)  Vide  Tmscott  v.  Carpenter,  1  Ld.  Rayra.  229.     Bull.  L.  N.  P.  19. 

[1050]     DoMiNUS  Rex  vers.  Jenkin.s. 

Two  justices  cannot  acquit  a  man  charged  with  a  bastard.     Cas.  temp.  Hardw.  38. 
2  Sess.  Ca.  p.  229,  No.  161.     Foley,  421,  S.  C.     Ante,  716. 

Two  justices  made  an  order,  reciting  that  the  defendant  had  been  charged  with 
being  the  father  of  a  bastard  child,  and  that  upon  examination  into  the  matter  they 
were  of  opinion  he  was  not  so,  and  do  therefore  adjudge  that  he  be  acquitted  thereof. 

And  the  Court  upon  consideration  were  all  of  opinion,  that  the  justices  had  gone 
too  far;  for  their  whole  authority  is  under  18  El.  c.  3,  whereby  they  are  only 
impowered  to  take  order  for  the  relief  of  the  parish,  and  punishment  of  the  offender ; 
but  have  no  power  to  acquit  the  party,  or  convict  him  finally  :  which  appears  likewise 
from  their  proceedings  being  in  English,  where  they  are  not  required  to  set  out  the 
evidence,  or  shew  a  summons.  The  sessions  indeed  on  3  Car.  1,  c.  4,  §  15,  may  make 
a  final  order ;  and  after  a  man  is  discharged  by  one  sessions,  a  subsequent  sessions 
cannot  take  it  up  again,  as  was  held  Mich.  13  Geo.  1,  Rex  v.  Tenant.  And  it  would 
be  greatly  inconvenient,  the  justices  should  have  such  a  power  ;  because  the  parish 
cannot  appeal :  the  defendant  indeed  may,  not  by  virtue  of  express  words,  but  in 
consequence  of  the  clause  about  giving  security  to  abide  the  order  of  sessions,  if  the 
party  does  not  submit  to  the  order  of  two  justices.  And  though  a  man  may  hereby 
be  liable  to  be  harrassed  in  being  carried  before  several  justices,  that  is  a  less  evil 
than  the  other  :  and  besides,  this  Court  is  open,  if  any  thing  should  be  done  to  the 
manifest  oppression  of  the  party.     The  order  was  quashed. 

DoMiNus  Rex  vers.  Davis  and  Gosling. 

Of  the  power  of  the  sessions  as  to  constables.     Cas.  temp.  Hardw.  269, 
S.  C.  more  full  (1). 

The  sessions  of  Monmouthshire  made  an  order,  reciting  that  Ablard  and  Evans 
had  complained,  that  they  had  served  as  constables  of  Chepstow  a  year,  and  that 
though  four  persons  were  returned  by  the  homage  to  the  steward,  he  had  appointed 
no  new  ones  ;  and  therefore  they  prayed  to  be  discharged,  whereupon  it  is  ordered 
that  the  defendants  be  appointed  in  their  stead. 

And  upon  considering  the  statute  13  &  14  Car.  2,  c.  12,  which  only  irapowers  the 
sessions  to  appoint  constables,  until  the  lord  shall  hold  a  court ;  this  order  was 
quashed,  because  it  was  in  the  disjunctive,  for  a  year,  or  until  others  were  chosen. 
Besides,  there  was  no  adjudication  that  the  others  had  served  a  year. 

(1)  It  appears  from  this  report  that  there  were  two  other  exceptions,  1.  That  it 
was  not  said  that  the  persons  thus  appointed  were  inhabitants  of  Chepstow,  2.  That 
no  particular  justice  is  appointed  for  them  to  take  the  oath  of  office  before.  All.  78. 
5  Mod.  131.  But  the  Court  gave  no  opinion  upon  these  objections  but  quashed  the 
order  for  being  in  the  disjunctive.     2  Hawk.  P.  C.  c.  10,  s.  49,  p.  103. 

[1051]    Cooper  vers.  Le  Blanc.    At  Guildhall. 

Where  a  man  has  owned  his  hand  to  an  indorsement  he  shall  not  set  up  a  defence 
of  forgery  by  similitude.     Ann.  295,  S.  C. 

The  defendant  was  sued  as  indorser  of  a  note.  And  it  was  proved,  that  a  dis- 
counter sent  the  note  to  the  defendant,  who  looked  on  it,  and  said  it  was  his  hand, 
and  the  note  (which  had  some  months  to  run)  would  be  paid  when  due.  The  Chief 
Justice  refused  to  let  the  defendant  in  to  shew  forgery  by  similitutle  of  hands  (1), 
since  it  would  tend  to  destroy  all  negotiation  of  notes  and  bills.     But  he  seemed 
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inclined  to  allow  proof  of  actual  forgery,  if  the  defendant  could  have  shewn  it  (2), 
which  he  could  not.     And  the  plaintiff  obtained  a  verdict. 

(1)  Bull.  L.  N.  P.  236. 

(2)  Jennings  v.  Fawler,  ante,  946,  and  the  authorities  cited  in  the  note  are  contra 
to  this  dictum. 

Barker  vers.  Sir  Wolston  Dixie. 

No  new  trial  for  smallness  of  damages.     Andr.  261,  n.  a.  S.  C.     Salk.  647. 

Ante,  425,  940. 

In  case  for  a  malicious  prosecution  of  an  indictment  for  felony,  the  jury  found 
for  the  plaintiff,  and  gave  5s.  damages.  And  upon  motion  for  a  new  trial  on  account 
of  the  smallness  of  damages,  the  Court  held  there  could  be  no  new  trial  on  that 
account :  for  this  was  not  a  false  verdict,  as  finding  for  the  defendant  would  be,  and 
would  subject  them  to  an  attaint;  whereas  they  having  found  rightly  for  the  plaintiff, 
no  attaint  would  lie.  And  new  trials  came  in  the  room  only  of  attaints,  as  a  more 
expeditious  and  easy  remedy. 

Kynaston  vers.  The  Mayor,  Aldermen  and  Assistants  of  Shrewsbury. 

If  one  member  be  omitted  to  be  summoned  to  a  corporate  assembly,  the  act  is  void  (1). 
4  Bro.  Par.  Ca.  271.  Viner  vol.  14,  p.  583,  c.  4.  Cas.  temp.  Hardw.  147. 
2  Barn.  B.  E.  394,  S.  C.     Andr.  171,  360,  S.  C.  S.  P.     lb.  85,  104.      But  not  S.  P. 

To  a  mandamus  to  restore  the  plaintiff  to  the  office  of  alderman  it  was  returned, 
that  at  an  assembly  held  such  a  day  the  plaintiff  was  for  being  absent  three  years 
removed.  And  upon  a  traverse  of  every  part  of  the  return,  a  special  verdict  was 
found  as  to  some  points  which  are  not  necessary  to  be  stated,  in  as  much  as  no 
opinion  was  given  upon  any  but  one,  which  was  this.  The  removal  was  not  upon 
a  charter  day,  so  a  summons  of  an  assembly  was  necessary  :  the  mayor  gave  orders 
for  a  summons  of  all  the  members,  but  the  Serjeant  being  informed  and  believing  that 
one  of  the  aldermen  was  out  of  summons,  neglected  to  give  him  notice,  though  he 
had  a  house  and  family  in  the  town,  and  accordingly  returned  him  out  of  summons. 
And  upon  this  part  of  the  case  the  Court  was  of  opinion,  it  was  not  a  regular  assembly, 
for  every  member  should  be  summoned  ;  and  he  has  a  right  to  debate  as  well  as  vote. 
And  this  point  has  been  so  often  settled,  that  it  is  not  now  to  be  made  a  ques-[1052]- 
tion.  And  by  the  same  reason  that  the  omitting  to  summons  one  man  may  be 
excused,  the  omission  of  a  greater  number  may  be  passed  over. 

Whereupon  a  rule  was  pronounced  for  a  peremptory  mandamus.  And  the 
plaintiff  prepared  to  enter  up  a  judgment  for  his  damages  and  costs,  when  it  was 
found,  that  at  the  trial  there  was  an  omission  of  damages,  and  consequently  there 
could  be  no  judgment  for  costs. 

To  supply  this  defect  the  Court  was  moved  for  a  writ  of  inquiry.  And  Cro. 
Car.  143,  and  the  cases  of  quare  impedit  and  dower  were  cited,  where  damages  not 
being  the  git  of  the  action,  the  want  of  them  may  be  supplied  by  writ  of  inquiry. 

To  this  it  was  answered,  and  resolved  by  the  Court,  that  the  rule  laid  down  in 
Cheyney's  case,  10  Co.  is  right,  that  where  the  jury  are  charged  with  a  matter  for 
which  an  attaint  will  lie  if  they  give  a  false  verdict,  it  can  never  be  supplied  by  writ 
of  inquiry,  but  must  be  by  venire  facias  de  novo,  and  so  is  Salk.  205.     5  Mod.  118. 

By  the  statute  9  Ann.  c.  20,  this  traverse  is  given  in  the  room  of  an  action  for  a 
false  return  :  and  as  there  it  cannot  be  said  the  damages  are  collateral,  so  neither  can 
it  here ;  for  they  are  consequent  upon  the  issue,  and  as  much  within  the  charge  of  the 
jury.  No  one  can  doubt,  but  that  if  in  an  action  for  a  false  return  damages  had  not 
been  given,  they  could  not  be  supplied  by  a  writ  of  inquiry.  All  the  cases  of 
replevins  upon  the  statute  17  Car.  2,  c.  7,  are  in  point  as  to  that.  1  Sid.  380. 
Raym.  170.  1  Vent.  40.  2  Keb.  408,  Tucker  v.  Stevens  in  C.  B.  Trin.  6  Geo.  1. 
Here  it  ought  to  be  by  the  same  jury,  and  there  is  no  difference  between  a  special 
and  a  general  verdict.  The  plaintiff's  counsel  will  therefore  consider  what  to  do,  or 
pray. 
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And  a  writ  of  error  being  then  depending  in  Parliament,  it  was  not  thought 
advisable  to  pray  a  venire  facias  de  novo,  but  to  consider  of  some  form  of  a  judgment 
to  be  entered  up,  in  order  to  carry  to  the  Lords.  And  the  judgment  that  was  entered 
was,  "  It  is  considered  by  the  Court,  that  the  return  is  not  sufficient  in  law  to  bar  or 
preclude  the  said  Corbet  Kynaston  from  being  restored  to  the  said  place  or  office  of 
one  of  the  aldermen  of  the  said  town,  and  that  the  said  return  for  the  reasons  aforesaid 
be  disallowed  and  quashed." 

And  thereupon  the  cause  was  argued  at  the  Bar  of  the  House  of  Lords,  where  no 
opinion  was  given  upon  the  points  of  the  [1053]  special  verdict,  but  a  judgment  pro- 
nounced for  remitting  the  record  to  B.  E.  who  were  directed  to  award  a  venire  facias 
de  novo.  There  were  three  Judges  present,  C.  J.  Willes,  J.  Denton,  and  B.  Thompson, 
to  whom  two  questions  were  put. 

L  Whether  there  being  no  damages,  any  judgment  could  be  entered.  To  which 
they  answered  that  there  could  not ;  and  declared  that  no  waiver  or  remittit  of 
damages  below  could  have  set  this  right,  for  then  there  would  be  nothing  to  give 
judgment  for,  the  entry  being  only  a  judgment  for  damages  and  costs,  and  the 
peremptory  mandamus  goes  by  rule  for  him  for  whom  judgment  is  given,  which 
are  the  words  of  the  statute. 

The  second  question  put  to  the  Judges  was,  whether  as  no  damages  are  given,  the 
plaintiffs  in  error  would  not  be  subject  to  an  action,  which  would  be  a  double  vexa- 
tion. As  to  this  their  opinion  was,  that  an  action  might  be  brought,  the  statute  only 
taking  it  away  in  case  damages  are  given  upon  trying  the  traverse. 

The  judgment  was  reversed,  and  a  venire  facias  de  novo  directed  to  be  awarded 
by  B.  R.  (2). 

(1)  Vide  Sii-  Christopher  Musgrare  v.  Nevinson,  ante,  584. 

(2)  Vide  Haswell  v.  Chalie,  post,  1124.  Parker  v.  W'^ells,  1  Cooke's  Bank. 
Law.  166.  1  Term  Rep.  783.  Lickbarrow  v.  Mason,  5  Term  Rep.  367.  In  which 
cases  the  House  of  Lords  have  directed  a  venire  de  novo  to  be  awarded  by  B.  R. 
In  Street  v.  Hopkinson,  post,  1055.  Cas.  temp.  Hard.  345,  S.  C.  which  was  a  writ  of 
error  from  the  Common  Pleas,  the  Court  of  King's  Bench  were  of  opinion  that  they 
could  not  award  a  venire  de  novo  for  that  would  be  for  B.  R.  to  continue  and  transfer 
the  proceedings  into  their  Court.  But  in  Harwood  v.  Goodright,  Cowp.  91,  Lord 
Mansfield  declared,  that  the  Court  of  B.  R.  have  power  to  award  such  a  venire  in  a 
writ  of  error  from  the  Common  Pleas,  and  in  Grant  v.  Astlc,  Doug.  722,  they  did 
award  it,  as  also  in  Bent  v.  Baker,  3  Term  Rep.  37.  See  also  Sutton  v.  Johnston, 
1  Term  Rep.  528,  and  the  cases  collected  in  note  (J).  In  Trevor  v.  Wall,  B.  R. 
refused  to  award  such  a  writ  upon  the  ground  that  the  proceedings  upon  which  error 
was  brought  originated  in  an  Inferior  Court.  1  Term  Rep.  151.  But  in  Davis  \. 
Fierce,  2  Term  Rep.  125,  where  a  bill  of  exceptions  had  been  tendered  in  the  Court  of 
Great  Sessions  in  Wales  ;  and  the  proceedings  were  removed  by  writ  of  error  into 
B.  R.  that  Court  being  of  opinion  that  the  bill  was  properly  tendered,  awarded  a 
venire  de  novo  into  the  next  English  county. 


[1054]    Michaelmas  Tkrm,  10  Georgii  2,  Regis.     In  B.  R. 

Philip  Lord  Hardwicke,  Chief  Justice.  Sir  Francis  Page,  Knt.,  Sir  Edmund  Probyn, 
Knt,  William  Lee,  Esq.,  Justices.  John  Willes,  Esq.,  Attorney  General.  Dudley 
Ryder,  Esq.,  Solicitor  General. 

Smalt  vers.  Whitmill. 

There  must  be  personal  service  of  a  witness  to  warrant  an  attachment. 
Ante,  810.     Post,  1150. 

An  attachment  was  moved  for  against  a  witness,  for  not  attending,  being  sub- 
poenaed, and  having  a  shilling  left.  But  it  appearing  not  to  be  personal  service,  the 
Court  held  it  not  sufficient  to  warrant  a  proceeding  criminally  against  him(l);, 
whether  it  would  do  in  an  action,  they  would  not  declare.     It  was  also  said,  that 
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though  a  shilling  is  what  is  constantly  given  with  a  subpt«na,  yet  if  the  witness  comes 
far,  there  ought  to  be  a  tender  of  reasonable  charges. 

(1)  IVakefield's  case,  Cas.  temp.  Hardw.  313,  S.  P. 

Cock  vers.  Woktham. 

Servant  a  witness  in  action  by  the  master  per  quod,  &c. 

It  was  held,  that  in  an  action  brought  by  a  father  for  deflowering  his  daughter, 
per  quod  he  lost  her  service  ;  the  daughter  might  be  examined  as  a  witness  for  the 
plaintitf(l).     Ante,  414,  595,  944. 

(1)  Tulliihje  V.  IVade,  3  Wils.  18,  S.  P.  But  she  must  not  give  in  evidence  a 
promise  of  marriage.     lb. 

[1055]    Street  vers.  Hopkinson  et  Al'. 

Upon  pleading  the  Statute  of  Limitations  in  error,  the  judgment  is  to  bar  the 
plaintiff  of  his  writ.     Cas.  temp.  Hardw.  345,  S.  C.     Ante,  127,  439,  683. 

A  writ  of  error  was  brought,  tam  in  redditione  judicii  against  the  testator,  quara 
in  adjudicatione  executionis  against  the  executors.  As  to  the  principal  judgment, 
the  defendant  in  error  pleaded  the  Statute  of  Limitations,  and  prayed  that  the 
judgment  be  affirmed.  As  to  the  award  of  execution,  in  nullo  est  erratum  was  pleaded. 
And  that  appeared  to  be  in  a  scire  facias  against  two  executors,  one  of  whom  pleaded 
ne  unques  executor,  and  the  other  pleaded  payment  by  the  testator  :  and  upon  this 
plea  there  was  a  verdict  against  it,  but  no  verdict  as  to  the  other,  and  then  follows 
the  award  of  execution. 

As  to  the  principal  judgment,  the  only  doubt  was,  whether  as  the  defendant  in 
error  had  concluded  with  a  prayer  that  the  judgment  be  affirmed,  the  Court  could 
give  the  proper  judgment,  which  was,  that  the  plaintiffs  be  barred  of  their  writ  of 
error.  But  the  Court  held,  that  they  were  not  bound  by  the  prayer  of  an  improper 
judgment,  and  therefore  pronounced  the  rule,  that  the  plaintiff  in  error  should  be 
barred. 

And  as  to  the  award  of  execution,  they  were  of  opinion  it  was  wrong,  and  that 
not  being  in  the  same  Court,  they  could  not  award  a  venire  facias  de  novo(l)  :  and 
this  being  a  distinct  judgment,  might  be  reversed  without  affecting  the  other.  And 
it  was  reversed  accordingly.  The  cases  cited  upon  the  first  point  were  Show.  50. 
Garth.  369,  370.  Lutw.  1386.  3  Lev.  58.  And  on  the  second  point,  1  Roll. 
Abr.  803.  1  Inst.  127.  3  Salk.  372.  (7a«?e  v.  ^ntirews,  Hil.  5  W.  &  M.  Rot.  826,  in 
B.  R.     Cumb.  259.     Salk.  4,  363. 

(1)  Ante,  1052,  and  the  cases  cited  in  the  note  contra. 

DoDSON  vers.  Taylor. 

The  cause  was  tried  by  proviso,  and  the  plaintiff  nonsuited.  But  that  nonsuit 
was  set  aside,  for  want  of  a  rule  being  given  in  the  office,  the  form  of  which  is,  Fiat 
nisi  prius  per  proviso  si  querens  fecerit  defaltam.  And  this  was  agreed  to  be  the  old 
practice,  but  generally  discontinued.  Stiles  and  Lilly's  Registers  were  cited,  and 
the  nonsuit  set  aside  (1). 

(1)  Proude  v.  JVillimote,  1  Barnard.  B.  R.  18  ace.  But  it  is  sufficient  if  the  defen- 
dant obtain  this  rule  any  time  before  the  trial.     King  v.  Pippet,  1  Term.  Rep.  695. 


[1056]    Thrustout  on  the  demise  of  Turner  vers.  Grey  et  Al'. 

irt  cannot  stay  proceedings  in  ejectment,  though  lessor's  title  is  at  an  end.     Cas. 
temp.  Hardw.  165,  but  not  S.  P.     5  Com.  Dig.  Pleader,  (2  Z.  4),  684. 

Upon  a  special  verdict  in  ejectment,  it  appeared  that  the  lessor  of  the  plaintiff 
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claimed  as  tenant  for  life :  and  upon  an  affidavit  of  his  death,  it  was  moved  that  all 
proceedings  might  stay,  since  it  could  signify  nothing  to  argue  it  upon  the  merits. 
Sed  per  Curiam,  though  the  possession  cannot  be  obtained,  yet  the  plaintiff  has  a 
right  to  proceed  for  damages  and  costs:  all  we  can  do  is,  to  oblige  him  to  give 
security  for  costs,  now  the  lessor  is  dead  ;  as  we  do  in  the  case  of  infant  lessors,  who 
cannot  enter  into  the  common  rule. 

Weston  vers.  Pool. 

The  executrix  of  an  attorney  pays  no  costs,  tho'  a  sixth  part  of  the  bill  is  taken  off. 

An  attorney  delivered  his  bill,  and  after  his  death  application  was  made  to  tax  it, 
and  above  a  sixth  part  was  struck  off:  it  was  moved  that  the  executrix  might  pay 
the  costs  :  but  the  Court  held  she  should  not,  for  the  words  of  the  Act  1  Geo.  2, 
c.  23,  §  22,  impose  them  upon  the  attorney  or  solicitor  only,  and  the  executrix  is  not 
to  blame,  if  she  stands  upon  his  bill,  or  makes  out  one  from  his  books  (1). 

(1)  Dutton  V.  Agate,  Say.  L.  of  Costs,  327,  S.  P. 

MiDDLETON  ET  Ux'  vers.  Croft. 

[Approved,  Bishop  of  Exeter  v.  Marshall,  1866-68,  L.  R.  3  H.  L.  17.  Followed,  B.  v. 
Allen,  1872,  L.  R.  8  Q.  B.  75.  Distinguished,  Jenkins  v.  Cook,  1875,  L.  R.  4  A. 
&  E.  489.  See  Mackonochie  v.  Lord  Penzance,  1881,  6  App.  Gas.  445.  Referred  to, 
B.  V.  Archbishop  of  York,  1888,  20  Q.  B.  D.  747  ;  Kutner  v.  Phillips  [1891 1- 
2  Q.  B.  272.] 

Of  the  jurisdiction  of  the  Spiritual  Court  as  to  clandestine  marriages.  2  Barn. 
B.  R.  351.  2  Kely.  148.  2  Atk.  650.  Andr.  57.  Cunn.  35,  114.  Ann.  57, 
327,  395.     4  Vin.  Abr.  320,  pi.  14,  S.  C. 

In  prohibition  the  plaintiff  declares,  that  by  the  statute  7  &  8  W.  3,  c.  35,  a 
penalty  of  101.  is  inflicted  on  every  man  who  marries  without  licence  or  banns,  not- 
withstanding which  he  and  his  wife  bad  been  cited  into  the  Spiritual  Court,  for  being 
married  before  eight  in  the  morning,  without  licence  or  banns,  contrary  to  the  canon, 
which  fixes  the  time  to  be  between  eight  and  twelve,  and  requires  a  licence  or  banns  : 
that  they  are  lay  persons,  not  bound  by  the  canon,  and  therefore  pray  a  prohibition. 
The  defendant  as  to  the  contempt  pleads  not  guilty,  and  for  a  consultation  demurs. 

And  after  several  arguments  at  Bar,  the  Chief  Justice  this  term  delivered  the 
resolution  of  the  Court. 

Lord  Hardwicke,  in  this  case  three  questions  have  been  made.  1.  Whether  by 
the  Canons  of  1603,  lay  persons  are  punishable  for  a  clandestine  marriage.  2.  If  not : 
whether  by  the  canon  law  anciently  received  the  Spiritual  Court  has  a  jurisdiction  to 
proceed  for  a  clandestine  marriage.  And,  3.  Supposing  they  [1057]  have  a  jurisdic- 
tion either  way,  whether  that  jurisdiction  is  taken  away  by  the  Act  of  Parliament, 
which  has  inflicted  the  penalty  of  101. 

As  to  the  first  of  these,  two  things  are  considerable,  1.  Whether  the  laity  are 
within  the  words  of  those  canons.  2.  Whether  there  was  a  proper  authority  to  bind 
the  laity,  if  the  words  do  extend  to  them. 

And  as  to  the  question,  whether  the  words  take  them  in :  those  which  any  way 
relate  to  this  matter  are  the  62d,  101st,  102d,  103d,  and  104th  canons  :  in  the  four  first 
of  which  there  are  no  words  that  affect  the  parties  contracting :  indeed  in  the  104th 
there  are  words  relating  to  the  married  persons ;  but  they  relate  only  to  marriages 
under  void  or  irregular  licences,  which  is  not  this  case  :  and  therefore  upon  this  point 
we  are  all  of  opinion,  that  lay  persons  are  not  within  the  words  of  the  Canons  of 
1603. 

The  next  point  is,  whether  the  makers  of  those  canons  had  a  power  to  bind  the 
laity.  They  were  made  by  the  bishops  and  clergy  in  Convocation  assembled,  by  virtue 
of  the  King's  writ,  and  confirmed  by  his  charter  under  the  Great  Seal. 

The  general  opinion  has  been,  that  these  having  never  been  received  or  confirmed 
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in  Parliament,  cannot  bind  the  laity.  And  my  brother  Wright  in  hi.s  argument 
seemed  to  admit  it,  by  putting  the  case  upon  the  foot  of  the  old  canon  law  :  but  as 
the  other  counsel  who  argued  on  that  side  did  not  give  it  up,  it  may  be  proper  to 
settle  it:  and  we  are  all  of  opinion,  that  proprio  vigore,  the  Canons  of  1603,  do  not 
bind  the  laity  ;  I  say  proprio  vigore,  because  some  of  them  are  only  declaratory  of 
the  ancient  canon  law. 

They  who  look  into  Spelraan's  collection,  will  find  much  matter  in  the  ancient 
councils,  that  may  serve  for  illustration  and  ornament ;  but  as  those  were  often  mixed 
assemblies,  composed  of  the  nobility,  legantine  authority,  and  papal  usurpation,  little 
is  to  be  found  as  to  the  merits  of  the  question,  whether  the  laity  are  bound  or  not 

The  only  proper  way  therefore  is,  to  consider  this  question  upon  the  foot  of  the 
ancient  constitution.  No  new  law  can  be  introduced  here,  but  is  the  work,  and  has 
the  consent  of  the  three  estates  of  the  realm  :  and  so  it  is  declared  in  the  Parliament 
Koll,  4  Hen.  5,  p.  2,  No.  19.  12  Co.  74.  4  Inst.  1.  For  they  representing  the  whole 
realm,  every  man  is  by  representation  a  party.  In  the  making  of  canons,  the  Royal 
assent  is  all  the  share  that  the  Legislature  has  in  them  :  for  the  lords  and  com-[1058]- 
mons  are  excluded,  and  not  represented.  It  was  said  indeed  by  Dr.  Andrews,  that 
even  in  Parliament  there  was  not  an  actual  representation  of  all  orders  and  degrees 
of  men,  there  being  more  subjects  who  do  not  vote  in  the  election,  than  who  do.  But 
that  does  not  make  it  cease  to  be  a  representation  :  it  was  impossible  that  all  could 
join  in  the  election,  and  therefore  our  constitution  has  fixed  it  in  the  more  worthy, 
who  have  a  right  to  bind  the  rest.  The  learned  doctor  indeed  advanced  a  notion, 
that  the  parson  represents  the  parish  :  but  how  can  that  be,  when  we  all  know  the 
parson  is  not  elected  by  them?  The  writ  is  convocari  facias  totum  clernra,  and  the 
premonition  is,  that  archdeacons  and  deans  shall  come  in  person,  and  the  rest  by  their 
representatives.  These  shew  plainly,  that  the  clergy  only  are  called,  and  that  the 
proctors  are  chosen  to  represent  the  clergy  only.  Hence  arises  the  distinction  between 
canons  made  in  ancient  councils  confirmed  by  the  empire  after  it  became  Christian, 
and  those  made  here.  The  Emperor,  according  to  Justinian  and  the  Digest,  had  a 
legislative  power ;  and  when  they  received  his  confirmation,  they  had  their  full 
authority.  But  that  is  not  the  case  here  :  the  Crown  has  not  the  full  legislative 
power,  and  it  is  therefore  rightly  said  in  Salk.  673.  The  King's  consent  to  a  canon 
in  re  ecclesiastica  makes  it  a  law  to  bind  the  clergy,  but  not  the  laity  :  and  no  one 
can  say,  that  the  consent  of  the  people  is  included  in  the  Royal  confirmation. 

Another  argument  is,  that  by  our  constitution  taxes  and  new  laws  are  co-extensive  : 
the  Parliament  lay  taxes  on  all  the  people ;  but  the  clergy  never  pretended  to  tax  any 
but  themselves.  And  it  seems  very  absurd,  that  when  they  cannot  raise  money  upon 
the  laity,  they  should  still  have  it  in  their  power  to  enact  new  laws,  whereby  their 
liberty  and  property  may  be  affected. 

In  all  the  Acts  since  the  Reformation  for  confirming  forms  of  prayer,  and  other 
ecclesiastical  constitutions,  the  preambles  shew  that  the  clergy  in  Convocation  were 
only  considered  as  the  propounders  of  them.  It  was  said,  that  this  did  not  give 
being  to  them  as  laws,  to  bind  the  laity,  but  was  only  to  enforce  them  by  the  addition 
of  civil  penalties.  But  that  is  not  the  only  reason,  though  it  is  one.  The  true  use  of 
these  confirmations  in  Parliament  was  the  extension  of  them  over  the  laity,  who 
would  otherwise  not  be  bound.  It  has  been  said,  that  at  least  they  should  bind  in  re 
ecclesiastica  :  but  this  proves  a  great  deal  too  much.  There  are  many  things  of  an 
ecclesiastical  nature,  which  no  canon  can  touch,  as  the  case  of  tithes,  the  degrees  of 
consanguinity,  and  the  operation  of  administrations  :  and  if  this  argument  would 
hold,  they  might  overturn  the  common  law  as  to  the  heirship  of  lands,  and  the 
division  of  personal  estates,  which  would  never  be  endured.  These  are  matters  that 
have  [1059]  always  been  regulated  by  the  Legislature,  witness  the  statutes  of  32  Hen.  8, 
c.  28.  21  Hen.  8,  c.  5,  and  22  &  23  Car.  2,  c.  10.  If  they  were  thought  to  have 
power  in  these  matters,  how  came  the  bishops,  at  the  time  of  making  the  Statute  of 
Merton,  c.  9,  to  apply  for  a  declaration  touching  the  legitimacy  of  children  born 
before  lawful  marriage  1 

As  to  the  case  cited  from  1  Roll.  Abr.  909,  I.  5,  that  bona  notabilia  were  by  a 
canon  settled  at  51.  in  King  James  the  First's  time.  In  the  first  place  it  is  a  mistake, 
for  there  were  canons  set  it  at  that,  long  before  even  Perkins,  who  §  489,  notwith- 
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standing  estimates  them  at  40s.  Rolle  himself  adds  a  dubitatur.  And  after  all,  what 
is  this  more  than  a  regulation  of  fees  amongst  themselves?  8  Co.  1.35  a.  is  a  report 
of  the  same  case,  and  he  says  nothing  of  this ;  so  that  at  most  it  is  but  a  loose  saying 
in  an  abridgment. 

In  the  statute  law  there  is  nothing  express  upon  this  point ;  but  there  are  strong 
implications.  The  2.5  Hen.  8,  c.  19,  impowers  commissioners  to  inspect  the  canons  : 
and  in  Rastal's  Statutes  there  are  several  Acts  subsequent  for  that  purpose.  And  it 
is  observable,  that  the  Statute  of  25  Hen.  8,  begins  with  the  .submission  of  the  clergy 
in  verbo  sacerdotii ;  and  though  nothing  is  said  as  to  the  persons  to  be  bound,  yet  it 
appears  the  clergy  thought  it  proper  to  take  along  with  them  the  consent  of  the  laity, 
to  abrogate  and  alter  canons  :  and  every  body  must  see,  that  if  this  authority  had 
been  executed,  the  system  would  have  derived  its  binding  force  from  the  grantors. 

I  come  next  to  consider  the  judicial  authorities.  The  first  is  The  Prior  of  Leed's 
case,  20  Hen.  6,  12  b.  Brooke  Ordinary  1,  where  it  is  expressly  laid  down,  that  the 
Ordinary  has  power  to  make  holidays,  fasting  days,  and  constitutions  provincial,  de 
Iyer  le  clergy,  mes  nemy  de  Iyer  le  temporalty. 

The  next  case  Mich.  24  Ed.  4,  44  b.  where  though  there  is  some  difference  in 
opinion  upon  the  power  of  the  Convocation,  yet  as  to  the  point  now  in  question  it  is 
agreed  on  both  sides.  In  5  Co.  32  b.  Caivdrie's  case,  my  Lord  Coke  lays  it  down,  that 
by  general  consent  of  the  whole  realm  canons  may  be  made  or  altered. 

In  Mo.  755.  Plowd.  43.  2  Co.  37,  the  question  proposed  is,  whether  the 
deprivation  of  the  Puritan  ministers  was  lawful ;  and  the  Judges  said  it  was,  because 
the  King  had  delegated  them  full  power,  as  he  might. 

That  a  Parliamentary  confirmation  is  necessary,  see  Carth.  485.  Salk.  134.  And 
I  have  seen  two  manuscript  reports  of  [1060]  that  case  in  Carthew,  by  my  Lord 
Raymond  and  Chief  Justice  Eyre  both  of  which  agree  with  the  report. 

In  Mod.  Cas.  188,  in  a  suit  for  not  coming  to  church,  Holt  says,  if  you  have  a 
canon  before  1603,  it  may  bind  :  and  in  Davis's  case,  Mich.  5  Geo.  1,  in  C.  B.  King 
C.J.  laid  it  down  as  a  prevailing  opinion,  that  the  Canons  of  1603,  did  not  bind  the 
laity. 

Having  thus  considered  the  cases  which  warrant  our  opinion,  let  us  now  take 
notice  of  the  three  cases  relied  on  against  it. 

The  first  is  in  Mo.  781,  a  very  extraordinary  case,  and  no  precedent,  for  there 
both  were  clerks  :  and  though  it  is  laid  down  pretty  strongly,  as  if  a  bishop  could 
bind  his  diocese ;  yet  it  is  not  said,  that  he  could  bind  the  laity  therein. 

The  second  case  is  Vaughan  327,  and  what  he  says  there  is  certainly  right,  that  a 
lawful  canon  is  the  law  of  the  kingdom,  as  well  as  an  Act  of  Parliament.  But  does 
he  define  what  is  a  lawful  canon,  or  that  it  will  bind  the  laity  without  their  consent] 
On  the  contrary  in  the  very  next  paragraph  he  speaks  of  a  canon  as  warranted  by  Act 
of  Parliament. 

And  as  to  the  case  in  2  Vent.  41,  where  Vaughan  says,  though  no  canons  are 
confirmed  by  Parliament,  yet  they  are  the  laws  which  govern  in  ecclesiastical  affairs  : 
I  observe  that  was  only  a  dictum  upon  a  motion,  and  was  at  the  time  expressly 
contradicted  by  J.  Tyrrell,  who  holds  that  the  King  and  Convocation  without  the 
Parliament  cannot  make  any  canons,  which  shall  bind  the  laity. 

Upon  this  state  therefore  of  the  authorities  on  each  side  of  the  question,  it  is  easy 
to  see  which  preponderate ;  the  three  last  resolve  all  into  the  single  opinion  of 
C.  J.  Vaughan,  to  which  I  oppose  all  the  rest,  and  lay  it  down  as  our  considerate 
opinion,  that  the  Canons  of  1603,  do  not  proprio  vigore  bind  the  laity. 

The  second  point  I  proposed  to  consider  was,  whether  laying  aside  the  Canons  of 
1603,  the  Spiritual  Court  has  any  jurisdiction  under  the  former  canon  law  received 
and  allowed,  to  proceed  against  the  plaintiffs  for  a  clandestine  marriage.  And  we  are 
all  of  opinion,  that  in  this  respect  their  jurisdiction  is  well  founded. 

It  has  been  already  proved,  that  the  received  canons  bind  the  laity ;  and  this 
appears  by  our  statute  law,  25  H.  8,  c.  21,  in  the  preamble,  and  35  H.  8,  c.  16,  which 
continues  the  force  of  canons  accustomed  and  used  :  and  here  rests  the  ecclesiastical 
[1061]  power.  My  Lord  Hale  in  a  manuscript  I  have  seen  of  his,  says  it  was  first 
introduced  by  external  power  and  discipline  allowed  or  tacitly  submitted  to,  which 
introduced  it  as  a  custom  :  it  therefore  only  remains  to  inquire,  whether  the  cauous 
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against  clandestine  marriages  have  been  received  or  not.  In  the  Decretal,  lib.  4, 
tit.  3,  c.  3,  is  one,  which  was  adopted  here,  as  appears  by  Linwoode,  and  it  runs  quod 
hujusmodi  contrahentes  excomraunicentur. 

It  was  said  that  in  the  books  at  Lambeth  there  are  innumerable  instances  of  such 
proceedings ;  and  I  believe  there  are,  but  as  they  have  passed  sub  silentio,  let  us 
rather  look  out  for  a  judicial  decision,  and  I  have  one;  it  is  in  Sir  W.  Jones,  257, 
where  it  is  held,  that  if  any  marry  without  banns  or  licence,  they  are  citable  for  it 
into  the  Ecclesiastical  Court,  and  no  prohibition  shall  go. 

This  case  therefore  is  in  point,  and  uncontradicted.  And  indeed  is  not  to  be 
imagined,  that  so  great  an  evil  as  clandestine  marriages  was  unpunishable  in  the 
parties,  till  the  Statute  of  W.  3,  inflicted  the  penalty  of  101.  upon  the  husband. 

And  this  brings  me  to  the  third  and  last  point  I  proposed  to  consider,  which  is, 
whether  the  Statute  of  7  &  8  W.  3,  has  by  inflicting  that  penalty,  taken  away  the 
jurisdiction  of  the  Spiritual  Court. 

Before  I  consider  this  I  would  make  two  observations  :  1.  That  though  this  was 
for  but  a  short  time  at  first,  yet  it  is  continued  by  subsequent  laws,  the  8  &  9  W.  3, 
c.  19,  and  the  5  Ann.  c.  19,  §  36,  for  ninety-six  years.  2.  That  the  penalty  is  only 
upon  the  man,  so  that  as  to  the  woman  she  indisputably  remains  subject  to  the 
ecclesiastical  jurisdiction. 

But  we  are  all  of  opinion,  that  as  to  the  man  too  the  jurisdiction  was  not  taken 
away.  In  2  Vent.  41,  it  is  held,  that  their  jurisdiction  was  not  taken  away  by  the 
Conventicle  Act.  So  in  2  Lev.  222.  Sir  T.  Jones  131,  as  to  teaching  school.  Indeed 
in  Garth.  464,  there  was  a  prohibition,  upon  the  maxim.  Quod  nemo  bis  puniri  debet 
pro  uno  et  eodem  delicto.  And  that  to  be  sure  is  a  strong  objection,  if  the  penalty, 
and  the  suit  in  the  Spiritual  Court,  were  eo  nomine,  and  the  intent  the  same. 

But  this  is  a  sort  of  middle  case,  where  the  penalty  is  not  given  as  the  punishment 
for  the  offence,  but  only  to  secure  the  payment  of  the  stamp  duty.  For  it  is  introduced 
by  the  words,  and  for  the  better  collecting,  &c.  It  is  therefore  a  proceeding  diverso 
intuitu,  as  upon  the  Statute  of  Articuli  Cleri. 

[1062]  This  is  stronger  than  the  cases  of  fathers  and  mothers  of  bastards  on 
18  Eliz.  c.  3,  where  there  is  a  punishment  for  the  act  of  lewdness,  and  yet  the  Spiritual 
Court  proceeds  hand  in  hand  for  incontinence. 

Here  one  jurisdiction  punishes  for  the  criminal  act  itself,  and  the  other  for  an 
intended  fraud  upon  the  revenue. 

The  rubrick  ordains  the  publication  of  banns,  and  that  is  confirmed  by  1  Eliz.  e.  2, 
§  16,  and  the  Act  of  Uniformity  13  &  14  Car.  2,  c.  4,  the  consequence  of  which  is, 
that  the  rubrick  binds  the  laity. 

And  upon  this  a  new  point  may  arise,  whether  supposing  the  statute  was  a  repeal 
of  the  ancient  jurisdiction  ;  yet  it  can  abrogate  it,  where  it  is  confirmed  by  Parliament. 
Now  every  body  knows,  a  new  penalty  is  no  repeal  of  a  former,  without  express 
words  of  repeal :  without  these,  both  may  stand,  and  the  last  be  considered  only  as 
■a,  further  penalty. 

There  is  nothing  of  that  in  this  statute,  and  therefore  we  may  warrantably 
•determine,  that  the  7  &  8  W.  3,  has  not  abrogated  the  ancient  jurisdiction  in  the  case 
of  a  clandestine  marriage. 

I  have  thus  largely  gone  through  the  several  questions  which  have  arisen  in  this 
case,  that  as  we  are  all  sensible,  the  evil  of  clandestine  marriages  is  a  growing  one,  it 
may  be  clearly  understood,  upon  what  foot  the  remedy  stands. 

And  upon  the  whole  we  are  of  opinion,  that  there  ought  to  go  a  consultation  as  to 
all  the  points  of  the  suit  below  but  one,  which  is  the  hour  at  which  the  marriage  is 
alleged  to  have  been  had.  Now  as  the  confining  marriages  to  be  between  eight  and 
twelve  in  the  morning,  is  only  a  regulation  introduced  by  the  Canons  of  1603,  which 
we  have  determined  do  not  bind  in  this  ease  ;  it  is  of  consequence,  that  the  Spiritual 
Court  be  restrained  from  making  that  any  ground  of  their  proceedings ;  in  this 
respect  therefore  the  prohibition  must  stand,  and  a  consultation  must  go  for  the  rest. 

After  pronouncing  this  judgment,  the  plaintifl"  in  the  prohibition  moved  for  costs, 
having  prevailed  in  one  point,  and  the  statute  of  8  &  9  W.  3,  c.  11,  §  3,  giving  costs 
in  all  suits  upon  prohibitions  to  the  plaintiff  obtaining  judgment,  or  any  award  of 
execution  (1).    And  it  was  prayed  that  they  might  be  taxed  from  the  time  of  the  first 

K.  B.  XXII.— 33* 
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motion,  according  to  several  determinations  :  [1063]  and  this  last  was  acquiesced  in, 
if  the  Court  should  be  of  opinion  for  costs ;  as  to  which  it  was  said  that  the  hour  was 
not  the  git  of  the  proceedings  in  the  Spiritual  Court,  but  only  a  circumstance  amongst 
others  to  prove  it  a  clandestine  marriage  :  and  that  it  would  be  very  hard,  that  they 
who  had  prevailed  upon  the  merits,  should  pay  costs.  Sad  per  Curiam,  the  words  of 
the  Act  are  not  to  be  got  over,  which  give  costs  to  the  plaintiff,  if  he  obtains  any 
judgment :  and  this  matter  was  under  consideration  in  the  House  of  Lords  in  Dr. 
Bentley's  case,  where  the  prohibition  stood  as  to  some  articles,  and  there  went  a 
consultation  for  the  rest :  to  be  sure  it  will  be  considered  in  the  quantum,  but  we 
cannot  deny  costs. 

However  no  rule  was  made  for  costs,  it  being  objected,  that  the  husband  died 
before  judgment,  and  the  8  &  9  W.  3,  c.  11,  §  7,  not  extending  to  this  case,  which 
was  a  suit  by  husband  and  wife,  who  are  but  one  person,  and  consequently  his  death 
abates  the  suit.  As  to  which  point  (being  of  some  nicety)  the  Court  ordered  it  to  be 
spoke  to ;  but  I  never  heard  of  it  afterwards,  and  believe  the  parties  agreed  to  waive 
any  further  proceedings  against  the  wife  in  the  Spiritual  Court,  and  she  to  drop  her 
pretensions  to  costs. 

(1)  Malton  V.  Acklam,  S.  P.  in  C.  B.  where  a  verdict  was  found  for  the  defendant 
as  to  part  of  the  matter  in  issue,  and  a  consultation  awarded  for  the  rest.    Barnes,  138. 

Barnes  vers.  Peterson. 

Ejectment  lies  for  alder  carr.     5  Com.  Dig.  Pleader  (2  Z.  1),  676,  post,  1084. 

An  ejectment  was  brought  for  lands  in  Norfolk,  and  inter  alia  for  five  acres  of 
alder  carr :  and  it  was  moved  to  be  too  incertain  ;  but  upon  the  certificate  of 
Norfolk  men  from  the  Bar,  that  it  is  a  term  well  known  there,  and  signifies  the  same 
as  alnetum,  which  is  mentioned  by  Lord  Coke,  and  means  land  covered  with  alders; 
the  Court  held  it  well  enough,  alluding  to  the  case  of  Lord  Kildare  and  Fisher,  where 
it  was  held  to  lie  for  mountain  in  Ireland  ;  and  Lee  J.  said,  that  in  Yorkshire  it  is 
common  to  bring  ejectment  for  cattle  gates. 

Blackwood  vers.  The  South-Sea  Company. 

It  is  no  objection  to  proceeding  on  error  that  the  return  is  not  signed  by  the  Chief 
Justice.     Cas.  temp.  Hard.  344,  S.  C.     Yelv.  34.     Salk.  192. 

Upon  error  from  C.  B.  it  was  objected,  that^the  return  was  not  signed  by  C.  J. 
Eyre;  and  therefore  it  was  moved  to  stay  the  proceedings,  the  constant  practice 
being,  for  the  Chief  Justice  to  set  his  hand  under  the  answer  on  the  back  of  the  writ. 
Sed  per  Curiam,  at  common  law  it  was  not  required  that  officers  should  sign  returns ; 
and  the  Statute  of  York  makes  it  necessary  only  for  sheriffs  :  and  though  this  may 
be  matter  of  [1064]  irregularity  in  C.  B.  we  can  take  no  notice  of  it,  but  must  proceed 
upon  the  record,  which  is  indorsed  responsio  Roberti  Eyre  militis  capitalis  justiciarii 
infranominati,  which  for  any  thing  we  know  to  the  contrary  may  be  the  hand-writing 
of  the  Chief  Justice.  The  writ  requires  the  record  to  be  sent  sub  sigillo,  which  is 
never  practised.     The  judgment  was  affirmed. 

Savage  vers.  Dent. 

Leaving  beer  in  a  cellar  is  keeping  the  possession.     Bull.  L.  N.  P.  97,  S.  C. 

The  lessee  of  a  publick  house  took  another,  and  removed  his  goods  and  family,, 
but  left  beer  in  the  cellar.  And  there  being  rent  in  arrear,  the  landlord  sealed  a  lease 
as  on  a  vacant  possession,  delivered  an  ejectment,  and  signed  judgment;  which  was 
set  aside,  the  lessee  still  continuing  in  possession.  And  a  case  was  mentioned,  where 
leaving  hay  in  a  barn  at  Hendon  was  held  to  bo  keeping  possession.  It  further 
appeared  in  this  case,  that  the  attorney  for  the  plaintiff  knew  whither  the  lessee 
removed,  and  might  have  served  him  personally,  which  is  not  necessary  to  be  done 
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upon  the  premisses  (1).    And  in  the  case  of  renting  ground,  to  which  there  is  no  house 
or  barn,  if  it  is  known  where  the  tenant  lives,  he  must  be  served. 

(1)  Jones  on  the  demise  of  Griffiths  v.  March,  4  Terra  Rep.  464,  S.  P. 

Honeycomb  ex  demlss'  Halpen  et  Ux'  vers.  Waldron  et  Al'.     In  Middlesex. 

Registring  an  assignment  is  not  registring  the  lease. 

The  defendant  claimed  under  a  lease  made  in  1730,  by  Lord  Grandison,  which 
was  soon  after  mortgaged,  and  in  1731,  sold  out  and  out  to  the  defendant.  The 
original  lease  was  not  registred,  but  the  first  mortgage  of  it,  and  the  defendant's 
purchase  were.  And  it  not  being  a  lease  at  a  rack  rent,  the  question  was,  whether 
this  was  a  registry  within  the  meaning  of  7  Ann.  c.  20.  And  the  Chief  Justice  held 
it  not  to  be  sufficient ;  for  the  Act  says,  the  deed  under  which  the  party  claims,  with 
the  witnesses'  names,  shall  be  registred  ;  and  of  this  a  subsequent  purchaser  can  have 
no  notice  by  the  bare  registry  of  the  assignment,  and  it  is  also  required  that  the 
original  be  produced  to  the  officer. 

[1065]     WicKHAM  vers.  Hobart. 

An  attorney  though  servant  to  a  peer  has  no  privilege  of  Parliament. 
Cas.  temp.  Hard.  348,  S.  C.     4  Bae.  Abr.  290. 

The  Sheriff  of  Middlesex  moved  to  discharge  a  rule  to  return  his  writ,  upon 
affidavit  that  the  defendant  was  a  menial  servant  of  the  Lord  Say  and  Seale,  and  that 
my  lord  had  claimed  him  upon  his  being  arrested,  upon  which  he  had  discharged  him. 
But  it  appearing  to  the  Court,  that  the  defendant  was  an  attorney,  and  that  it  was 
a  Standing  Order  of  the  House  of  Lords,  24  March  1696,  that  no  common  attorney 
or  solicitor,  though  employed  by  a  peer,  shall  have  privilege ;  the  Court  refused  the 
motion,  and  ordered  the  sheriff  to  return  his  writ. 

BoYFiELD  vers.  Brown.    At  Guildhall. 
Where  salvage  falls  short  of  the  freight  it  is  a  total  loss. 

Upon  the  execution  of  a  writ  of  inquiry  before  the  Chief  Justice,  it  appeared 
that  the  defendant  was  an  insurer  to  2001.  upon  corn(l),  the  value  of  which  was 
2171.  that  the  corn  was  so  damaged  in  the  voyage,  that  it  sold  only  for  671.  and 
the  freight  came  to  801.  And  upon  this  the  question  was,  whether  as  the  freight, 
which  the  plaintiff  was  obliged  to  pay,  exceeded  the  salvage  ;  this  was  not  to  be 
considered  as  a  total  loss. 

And  for  the  plaintiff  it  was  insisted,  that  he  ought  not  to  be  in  a  worse  condition, 
than  if  his  corn  had  gone  to  the  bottom  of  the  sea :  for  then  he  would  have  had 
no  freight  to  pay,  and  now  that  the  voyage  has  been  performed,  whereby  the  freight 
is  become  due,  he  has  a  right  to  apply  the  salvage  to  discharge  that.  It  was  proved 
to  be  the  usage,  where  the  salvage  exceeds  the  freight,  to  deduct  the  freight  out  of 
the  salvage  and  make  up  the  loss  upon  the  difference. 

For  the  defendant  it  was  insisted,  that  as  his  insurance  was  upon  the  corn,  and 
the  whole  did  not  perish ;  he  ought  in  making  up  the  loss  to  deduct  the  salvage : 
but  no  instance  could  be  shewn  on  either  side  of  an  adjustment,  where  the  freight 
exceeded  the  salvage. 

The  Chief  Justice  was  of  opinion,  that  within  the  reason  of  deducting  the  freight 
when  the  salvage  exceeds  it,  the  plaintiff  was  in  this  case,  wherein  it  fell  short, 
intitled  to  have  it  considered  as  a  total  loss.  And  the  jury  found  for  the  plaintiff 
accordingly. 

(1)  In  the  year  1749,  subsequent  to  this  determination,  the  London  underwriters 
introduced  a  memorandum  at  the  foot  of  their  policy  by  which  it  is  declared  that 
"  corn,  fish,  salt,  fruit,  flour,  and  seed  are  warranted  free  from  average,  unless  general, 
or  the  ship  be  stranded;"  and  in  Mason  v.  Skurray,  Sittings  after  Hil.  Term  1780, 
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Park  on  Mar.  Insur.  11.5,  a  loss  similar  to  the  present  was  held  to  be  a  partial  one, 
and  to  come  within  that  exception.     Vide  also  Bailie  v.  Modigliani,  ibid.  117. 

[1066]    DoMiNus  Rex  vers.  Morgan.    At  Guildhall. 

12  Geo.  1,  c.  29.    Though  the  time  in  a  temporary  law  is  expired,  yet  if  it  be  continued, 
facts  may  be  laid  to  be  done  by  virtue  of  the  first  law.     Lutw.  215,  221. 

In  an  indictment  for  perjury  in  an  affidavit  to  hold  to  bail,  it  was  laid  to  have 
been  taken  by  virtue  of  12  Geo.  1,  c.  29,  which  was  a  temporary  law  for  five  years, 
and  after  continued  by  5  Geo.  2,  c.  27,  which  has  also  altered  it  in  some  respects. 
And  for  the  defendant  it  was  insisted,  that  it  should  have  been  laid  to  have  been 
taken  by  virtue  of  the  latter  Act ;  especially  as  it  is  not  barely  an  Act  for  continuance, 
but  has  made  several  alterations  in  the  former.  Sed  per  Chief  Justice,  when  an  Act 
is  continued,  every  body  is  estopped  to  say  it  is  not  in  force.  And  as  it  is  not  altered 
in  this  respect,  it  is  but  a  common  continuance  quoad  hoc.  So  the  defendant  was 
convicted. 

Between  the  Parishes  of  St.  Nicholas  and  St.  Peter  in  Ipswich. 

An  apprentice  bound  for  four  years  only,  gains  a  settlement.  Burr.  Sett.  Ca.  91, 
more  full,  and  Sess.  Ca.  ed.  17.50,  vol.  2,  p.  231,  No.  162,  S.  C.  Cas.  temp. 
Hard.  323,  S.  C. 

Upon  a  special  order  of  sessions  it  was  stated,  that  James  Blythe  in  1706,  was 
put  apprentice  in  St.  Peters  for  four  years  by  indenture ;  and  that  he  lived  there, 
and  served  the  time  ;  but  in  as  much  as  he  was  not  bound  for  seven  years,  as  5  Eliz. 
c.  4,  requires,  the  sessions  adjudge  it  no  settlement. 

And  the  41st  section  of  that  statute  was  insisted  on,  to  support  the  order :  which 
declares,  "That  all  indentures,  covenants,  bargains,  of  or  for  the  having  or  taking 
any  apprentice,  otherwise  to  be  made  or  taken,  than  is  by  that  statute  ordained,  shall 
be  clearly  void  in  law  to  all  intents  and  purposes."  And  one  of  the  former  regulations 
is,  that  the  binding  shall  be  for  seven  years.  And  the  case  of  Cureden  and  Laland 
was  relied  on  Pas.  4  Geo.  2,  where  the  apprenticeship  was  for  seven  years,  but  the 
indentures  never  stampt;  and  held  to  be  no  settlement,  ante,  903. 

But  notwithstanding  this,  the  Court  was  of  opinion,  here  was  a  settlement ;  and 
quashed  the  order.  It  appears  that  between  the  26th  and  41st  sections,  there  are 
many  regulations,  what  sort  of  persons  shall  take  apprentices,  and  what  not ;  which 
are  never  regarded.  And  it  would  be  of  mischievous  consequence  now,  to  refer 
this  last  section  back  to  all  the  rest.  They  said  the  word  void  must  be  construed 
voidable;  as  on  the  Statute  Westm.  2,  finis  ipso  jure  sit  nuUus,  it  is  yet  a  discon- 
tinuance. Hob.  166.  And  on  23  H.  6,  c.  10,  you  must  plead  specially,  [1067]  and 
cannot  avoid  a  bail  bond  on  non  est  factum.  Here  the  indenture  has  had  its  effect, 
and  neither  master  nor  servant  have  taken  advantage  of  the  objection  :  and  as  to 
the  case  of  Cureden  and  Laland  on  8  Ann.  c,  9,  sect.  43,  there  were  words  prohibiting 
the  giving  the  indenture  in  evidence ;  and  admitting  improper  evidence  is  always  a 
ground  to  quash  (1). 

And  it  was  said  to  be  a  vulgar  errror,  to  think  the  13  &  14  Car.  2,  c.  12,  was  the 
first  Act  about  settlements;  for  in  Rastal's  Statutes  it  appears,  that  so  long  ago  as 
27  H.  8,  c.  25,  and  in  Edward  the  Sixth's  time,  there  were  laws  to  that  purpose. 

(1)  The  Court  in  establishing  the  distinction  between  these  cases  also  relied  upon 
the  words  in  the  39  sect,  of  the  stat.  where  speaking  of  the  duty  not  being  paid, 
it  not  only  says  that  the  indentures  shall  be  void,  but  adds,  "and  not  available  in  any 
Court  or  place,  or  to  any  purpose  whatsoever." 

DoMiNus  Rex  vers.  Eyre.    In  Canc. 

Excommunicato  capiendo. 

Two  significavits  were  quashed,  being  only  said  to  be  in  a  cause  which  came  by 
appeal  coacerning  a  matter  merely  spiritual :  for  per  Lord  Talbot,  we  are  not  to  lend 


2  STRANGE.  1068.  HILARY    TERM,   10    GEO.   2  1037 

our  assistance,  but  where  it  appears  clearly  they  have  jurisdiction  ;  and  are  not  to 
trust  thein  to  determine  what  is  a  matter  merely  spiritual.  It  is  no  more  than  saying, 
it  is  within  their  jurisdiction,  which  is  never  endured.  In  Foivler's  cam  in  Salk.  293, 
it  was  in  causis  jurium  ecclesiasticorum,  and  held  not  sufficient  (1). 

(1)  Vide  Regina  v.  Doctor  Watson,  2  Ld.  Raym.  817.     2  Burn's  Eccl.  Law  226. 

[1068]    Hilary  Term,  10  Georgii  2,  Regis.    In  B.  R. 

Philip  Lord  Hardwicke,  Chief  Justice.  Sir  Francis  Page,  Knt.,  Sir  Edmund  Probyn, 
Knt.,  William  Lee,  Esq.,  Justices.  Dudley  Ryder,  Eaq.,  Attorney  General.  John 
Strange,  Esq.,  Solicitor  General. 

North  vers.  Wiggins. 

Q.  If  an  attachment  goes  absolutely  where  contemptuous  words  are  sworn 
only  by  one  witness.     Salk.  84. 

The  defendant  on  service  of  the  process  abused  the  officer,  and  spoke  contemptuous 
words  of  the  Court.  And  on  motion  for  an  attachment  at  once,  it  was  doubted, 
whether  when  such  words  are  sworn  by  one  person  only,  the  rule  should  be  absolute, 
or  only  to  shew  cause  :  the  rule  in  Chancery  requiring  two  affiilavits,  to  deprive  the 
party  of  the  benefit  of  shewing  cause.  But  in  this  case  there  being  a  supplemental 
affidavit,  the  point  was  not  determined  (1).  However  the  Chief  Justice  said,  he  should 
be  unwilling  to  establish  a  practice  that  would  put  it  in  the  power  of  one  hardy  man, 
to  hinder  another  of  an  opportunity  of  defending  himself,  before  he  was  restrained  of 
his  liberty. 

(1)  Vide  Rex  v.  Kendrick.     Say.  Rep.  114. 

DoMiNUS  Rex  vers.  Webb. 

Certiorari  to  Old  Bailey.     Ante,  549,  583,  717,  1049. 

A  certiorari  was  granted  to  the  Old  Bailey  in  perjury  ad  instantiam  defendentis, 
on  an  affidavit  that  the  prosecutor's  attorney  was  Under-Sheriff  of  Middlesex,  and 
attended  the  grand  jury  on  finding  the  bill. 

[1069]    DoMiNus  Rex  vers.  Inhabitantes  de  Glassenby,  in 
Com'  Cumberland. 

No  costs  upon  a  writ  of  noctanter.     Cas.  temp.  Hard.  355,  more  full. 

After  traverse  of  a  writ  of  noctanter,  where  the  jury  found  171.  damages,  the 
question  was,  whether  the  prosecutor  could  have  costs  ;  he  insisted  that  by  the  Statute  of 
Gloucester  costs  are  given  in  all  cases  where  damages  are  recovered.  On  the  contrary  it 
was  said,  this  was  a  criminal  proceeding,  in  which  the  inhabitants  could  recover  no  costs 
if  they  are  acquitted.  That  costs  are  a  penalty,  and  the  Acts  giving  them  to  be  taken 
strictly.  Salk.  205.  And  of  this  opinion  was  the  Court,  there  being  no  instance  of 
costs  being  given  on  these  proceedings,  where  the  inhabitants  are  brought  in  collater- 
ally, on  the  jury's  finding  that  the  malefactors  are  unknown. 

Harris  vers.  Bernard. 
A  bill  of  Middlesex  is  well  described  as  the  precept  of  the  King. 

The  plaintiff  in  an  action  against  the  sheriff,  described  a  bill  of  Middlesex  as  the 
precept  of  the  King :  and  on  nul  tiel  record,  it  was  objected,  that  it  ought  to  be  set 
out  as  the  precept  of  the  Court,  the  words  being  prseceptum  est  vicecomiti,  as  the 
award  of  the  Court. 

E  contra  it  was  insisted,  that  in  every  latitat  it  is  set  out  with,  "  Whereas  we 
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lately  commanded  our  sberiff:"  and  in  2  Saund.  52,  151,  it  is  set  out  in  this  manner. 
Et  per  Curiam,  judgment  quod  perfecit  recordum. 

DoMiNus  Rex  vers.  Robins. 

A  corporator  who  has  acted  under  a  bare  authority  may  be  a  witness  to  prove  the 
usage,  under  which  he  had  been  appointed.     Bull.  L.  N.  P.  291,  S.  C. 

Upon  motion  for  a  new  trial  on  behalf  of  the  defendant  in  an  information  in  the 
nature  of  a  quo  warranto  for  the  office  of  Mayor  of  Tintagel,  the  question  on  which  the 
defendant's  title  turned  was,  whether  the  former  mayor  had  a  right  to  name  two 
elisors  to  return  a  jury,  if  the  town-clerk,  who  might  nominate  one,  was  absent  or 
refused.  The  second  elisor  nominated  by  the  mayor  was  called  as  a  witness,  to  prove 
the  custom ;  and  it  was  objected  to  his  competency,  that  he  having  acted  under  such 
a  nomination,  was  liable  to  an  information,  and  therefore  could  not  be  examined. 
And  Mr.  Baron  Thompson,  who  tried  the  cause  in  Cornwal,  rejected  him.  It  was  now 
moved  for  a  new  trial,  for  that  the  objection  went  only  to  his  credit :  and  2  Roll. 
Abr.  685,  pi.  3,  was  cited,  where  A.  B.  and  C.  were  severally  indicted  for  perjury  in 
proving  a  bond,  and  allowed  to  be  witnesses  for  each  other.  2  Lev.  231,  236.  [1070] 
2  Sid.  109.  Salk.  690(1).  Et  per  Curiam,  the  boundaries  between  what  goes  to 
the  credit,  and  what  to  the  competency,  are  very  nice,  and  the  latter  carried  too  far : 
in  this  case  he  was  but  an  officer  for  the  day,  whose  power  has  long  since  been  at  an 
end.  It  was  a  bare  authority,  and  not  an  interest :  and  nothing  is  more  common, 
than  to  examine  former  mayors  as  to  the  right,  though  there  is  no  limitation  to 
informations  (2).  We  think  this  goes  only  to  his  credit,  and  there  ought  to  be  a  new 
trial  on  payment  of  costs. 

(1)  Et  vide  Gilb.  Law  of  Evid.  3  ed.  135.  The  opinion  of  Ashhurst  J.  in  Walton 
V.  Shelley,  1  Term  Rep.  301-2,  and  Rex  v.  Fletcher,  ante,  633. 

(2)  But  see  Rex  v.  Dickin,  4  Term  Rep.  282.  And  now  by  32  Geo.  3,  c.  58, 
informations  in  the  nature  of  quo  warranto  for  the  exercise  of  any  office  or  franchise 
in  any  city,  borough,  or  town  corporate.  Whether  exhibited  with  leave  of  the  Court, 
or  by  His  Majesty's  Attorney  General,  or  other  officer  of  the  Crown  in  behalf  of  His 
Majesty,  are  limited  to  six  years  from  the  day  on  which  the  defendant  was  admitted 
and  sworn  into  such  office. 

Moor  vers.  The  Mayor  and  Jurats  of  Hastings. 

A  fine  certain  may  be  alleged  as  a  reasonable  fine. 
Cas.  temp.  Hard.  353,  362,  S.  C. 

Mandamus  to  admit  the  plaintiff  to  his  freedom,  in  which  the  custom  was  alleged, 
that  the  eldest  son  of  a  freeman  born  in  the  town  after  his  father's  admission,  had  a 
right  to  his  freedom,  paying  a  reasonable  fine  :  and  issue  being  joined  upon  the 
custom,  the  proof  was  of  a  constant  payment  of  6s.  8d.  And  it  being  objected,  that 
this  was  proof  of  a  fine  certain,  whereas  it  was  laid  to  be  a  reasonable  fine,  which 
they  construed  an  uncertain  fine  ;  the  Chief  Justice  saved  it  to  the  defendants. 

And  upon  great  debate  in  Court,  the  postea  was  ordered  to  the  plaintiff:  the 
proof  being  well  enough,  for  a  reasonable  fine  does  not  ex  vi  termini  import  an 
uncertain  fine ;  and  if  it  may  be  applied  either  way,  it  is  well  enough  laid.  In  cases 
of  a  certain  demand  the  legal  description  has  been  by  the  word  rationabilis.  Thus 
with  respect  to  aids,  which  by  Westm.  1,  c.  36,  are  fixed  at  a  sum  certain,  for  knight 
service  lands  so  much,  and  so  much  for  socage  lands;  the  writ  in  the  Register  87  a. 
is  rationabile  auxilium.  So  at  common  law  the  wife  was  intitled  to  a  third  part  of 
the  goods  of  the  husband,  and  yet  the  writ  is  de  rationabili  parte  bonoruni.  F.  N.  B. 
122  b.  And  though  in  Co.  Ent.  646,  an  uncertain  fine  is  called  rationabilis  donarior' 
summa ;  yet  there  is  a  measure  to  go  by,  the  value  of  the  land  :  but  here  is  no  such 
thing  to  estimate  it  by,  or  to  found  an  opinion  what  is  reasonable  or  not.  Franchises 
are  all  of  equal  value  ;  and  therefore  reasonable  in  this  case  must  be  certain,  there 
being  nothing  that  can  vary  it  and  be  reasonable,  and  what  is  reasonable  must  be 
determined  by  what  is  usually  paid. 
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[1071]    Easter  Term,  10  Georgii  2,  Regis.     In  B.  R. 

Philip  Lord  Hanlwicke,  Chief  Justice.  Sir  Francis  Page,  Knt,  Sir  Edmund  Probyn, 
Knt.,  William  Lee,  Esq.,  Justices.  Dudley  Ryder,  Esq.,  Attorney  General.  John 
Strange,  Esq.,  Solicitor  General. 

Lord  Hardwicke  being  Lord  Chancellor  as  well  as  Chief  Justice  of  B.  R.  came  into 
Court  29  April,  took  the  oaths,  and  heard  my  motion. 

Between  the  Parishes  of  Stoke-Prior  and  the  Inhabitants  of 
THE  Manor  of  Grafton. 

Five  houses  in  an  extraparochial  place  do  not  constitute  a  ville.     Burr.  Sett.  Ca.  101, 
and  Sess.  Ca.  ed.  1750,  vol.  2,  p.  217,  No.  152,  S.  C.     Ante,  1004. 

A  poor  person  was  removed  to  Grafton  :  and  on  appeal  it  was  stated  to  be  an 
extraparochial  place,  formerly  a  seat  of  the  Earl  of  Shrewsbury,  consisting  of  a 
capital  messuage  and  three  lodges  in  the  park,  but  since  converted  into  five  houses 
and  farms  :  and  the  sessions  adjudge  it  a  ville,  that  ought  to  maintain  its  own  poor. 
This  was  moved  to  be  quashed,  upon  the  authority  of  the  case  of  Denham  v.  DaliMm, 
Hil.  8  Geo.  2,  and  a  rule  was  made  to  shew  cause. 

Afterwards,  on  an  affidavit  of  service,  the  rule  was  made  absolute,  this  not  appear- 
ing to  have  the  reputation  of  a  ville. 

[1072]    DoMiNus  Rex  vers.  Green.     Dominus  Rex  vers.  Roper. 

Practice. 

Informations  were  granted  for  perjury  on  the  trial  of  an  information  for  a 
conspiracy ;  and  all  the  parties  prosecuted  agreeing,  the  Court  on  consent  arrested 
the  judgment  on  the  conspiracy,  and  quashed  the  two  other  informations.  Quod 
nota,  for  it  has  not  been  usual  so  to  do,  whereby  such  prosecutions  are  stifled,  and 
the  Attorney  General  never  grants  a  nolle  prosequi  in  such  cases,  though  by  consent. 

Saltern  vers.  Wynne. 

An  executor  is  not  to  pay  costs  of  error  brought  by  him  upon  a  judgment  against  his 
testator  on  going  before  the  master.  Cas.  temp.  Hard.  367,  S.  C.  Skinn.  400. 
•3  Lev.  271.     Carth.  281.     Comb.  228.     4  Mod.  244. 

An  executor  brought  error  on  a  judgment  against  the  testator  upon  bond  :  and 
after  affirmance,  moved  on  the  Act  for  Amendment  of  the  Law,  to  pay  principal, 
intei-est  and  costs.  It  was  insisted,  that  as  he  came  for  a  favour  to  save  the  penalty, 
it  was  but  equitable  he  should  pay  the  costs  in  error  which  he  had  put  the  plaintiff 
to ;  for  if  the  plaintiff  had  taken  execution,  equity  would  never  punish  him  for  taking 
those  expences  out  of  the  penalty:  and  the  case  of  Merrll  v.  Jocchjn,  Trin.  13  Ann. 
B.  R.  was  cited  for  that  purpose. 

E  contra  were  cited  Baynham  v.  Matthews,  Trin.  4  Geo.  2,  where  an  executor 
discontinued  without  costs,  and  Sisnei/  v.  Nevinson,  Pasch.  12  Geo.  1.  Upon  the 
authority  of  which  case,  the  Court  determined,  that  as  by  law  the  executor  was  not 
to  pay  costs  upon  a  writ  of  error  (1),  a  Court  of  Law  could  not  direct  them  to  be 
taxed,  though  there  was  a  penalty. 

(1)  It  is  otherwise  where  the  original  judgment  is  conditionally  de  bonis  propriis. 
Caswell  V.  Norman,  ante,  977,  and  indeed  in  all  cases  where  he  would  be  liable  to 
costs  in  the  original  action.     IViUiams  &  AV  v.  Riley  in  Cane.  Scacc.     1  H.  Black.  366. 

Caswall  vers.  Martin. 
Appearance  cures  defect  in  process.     Cas.  temp.  Hard.  369,  S.  C. 
The  latitat  left  out  the   words  de  placito  transgressionis.      Common    bail   was 
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filed  by  the  plaintiflF;  a  declaration  left  in  the  office,  which  the  defendant  took  out, 
and  then  moved  to  stay  the  proceedings.  And  upon  shewing  cause,  Strange  insisted, 
that  the  error  in  the  process  was  cured  by  the  appearance,  and  cited  Salk.  95,  and 
the  case  of  Widdrington  v.  Charlton,  where  in  an  appeal  of  murder  it  was  so  held.  So 
Pasch.  9  Geo.  2,  Morgan  v.  Luckup,  there  was  no  English  notice  under  the  [1073] 
process,  and  yet  taking  the  declaration  out  of  the  office  was  held  to  cure  it.  Where- 
upon the  rule  to  stay  proceedings  was  discharged  (1). 

(1)  Wright  &  AV  v.  Miller,  M.  21  Geo.  3,  Tidd's  Prac.  of  K.  B.  98,  and  see 
Marquand  v.  Mayor,  &c.  of  Boston.     Barnes  416. 

Mendapace  vers.  Humphreys. 

A  countermand  in  town  must  be  four  days  before  the  assizes. 
Gas.  temp.  Hard.  369,  S.  C. 

The  assize  day  at  VVinton  was  on  Wednesday  :  and  on  the  Monday  night  before, 
the  notice  of  trial  was  counter-manded  to  the  agent  in  London.  And  the  Court  held, 
it  did  not  save  costs  ;  and  that  being  given  in  town,  it  should  be  four  days  ;  if  to  the 
attorney  in  the  country,  two  days  would  be  sufficient.  Vide  ante,  849.  14  Geo.  2, 
c.  17. 

The  Case  of  the  Coroner  of  Westminster. 

Coroner  not  obliged  to  return  depositions. 

He  returned  an  inquisition,  finding  a  felo  de  se,  non  compos.  And  it  was  moved, 
that  he  might  be  obliged  to  return  the  depositions  ;  but  the  Court  refused  to  make 
any  such  rule,  there  being  nothing  depending  before  them,  to  make  it  necessary. 

May  vers.  May. 
On  a  trial  at  Bar  before  Page,  Probyn  and  Lee,  Justices. 

Day  book  from  whence  the  register  is  made  up  not  allowed  as  evidence  to  contradict 

the  latter  in  a  question  of  legitimacy  (1). 

In  a  question  upon  the  plaintiffs  legitimacy,  he  produced  the  general  register  of 
the  parish,  wherein  he  was  entered  as  the  son  of  his  father  and  mother,  in  the  same 
manner  as  lawful  children  are  entered  :  this  register  the  clerk  said,  was  a  book  into 
which  the  entries  were  made  once  in  three  months,  out  of  the  day-book,  wherein  the 
entries  are  made  immediately  after  the  christening,  or  next  morning. 

To  encounter  this,  the  defendants  asked  him  if  any  notice  was  taken  of  bastards  ; 
and  he  said,  their  method  was,  to  add  b.  b.  which  stood  for  base  born.  And  then 
they  offered  the  day-book,  from  whence  the  other  entry  was  posted,  in  which  b.  b. 
was  inserted  ;  and  insisted,  that  it  was  the  original  entry.  And  this  being  opposed, 
the  opinion  of  the  Court  was  taken.  Page  Justice  was  for  allowing  it  to  be  read  ; 
but  the  other  two  Judges  were  against  it,  saying,  the  other  was  the  only  register,  and 
there  could  not  be  two  registers  in  one  parish.     So  the  book  was  rejected. 

(1)  Bull.  L.  N.  P.  247.     Gilb.  Law  of  Evid.  3  ed.  76. 

[1074]    DoMiNUS  Eex  vers.  Sutton. 

Having  coining  tools  is  indictable.  Cas.  temp.  Hard.  370,  S.  C.  more  full.  See 
2  Black.  Rep.  807,  822.  1  Hawk.  P.  C.  ch.  17,  sect.  66,  p.  101.  lb.  sect.  75, 
p.  103. 

He  was  convicted  at  Northampton  Assizes,  for  unlawfully  having  in  his  custody 
and  possession  two  iron  stamps,  with  intent  to  impress  the  scepters  on  sixpences,  and 
to  colour  and  pass  them  oflf  for  half  guineas.     And  Lord  Hardwicke,  who  tried  him, 
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having  some  doubt  whether  the  bare  having  them  in  his  custody,  without  shewing  he 
used  them,  or  did  some  act  to  procure  them,  was  indictable  ;  directed  a  certiorari  to 
be  brought.  And  after  it  had  been  twice  argued,  the  Court  was  of  opinion,  that  it 
was  well  enough  :  for  coining  was  the  prerogative  of  the  Grown  at  common  law  : 
that  this  could  not  be  a  casual  having  them  innocently,  or  coming  to  him  as  executor  ; 
because  it  is  laid,  and  found,  that  he  had  them  with  an  intent  to  impress.  3  Inst.  18, 
says,  the  person  may  be  imprisoned,  in  whose  custody  such  instruments  are  found  ; 
and  shall  he  be  imprisoned  for  what  is  not  indictable'?  Lading  wool  is  lawful,  but 
if  it  be  with  an  intent  to  transport  it,  that  makes  it  an  offence  :  here  the  intent  is  the 
offence  ;  and  the  having  in  his  custody,  an  act  that  is  the  evidence  of  that  intent. 
We  must  not  be  too  nice  in  these  indictments,  which  Lord  Hale  in  Hist.  P.  C.  193, 
complains  of  in  the  Courts.  The  defendant  was  fined  6s.  8d.  to  stand  in  the  pillory 
at  Charing-Cross,  and  suffer  six  months  imprisonment,  and  until  his  fine  paid. 


[1075]    Trinity  Term,  *  10  Georgii  2,  Regis.    In  B.  R. 

Sir  William  Lee,  Knt.,  Chief  Justice.  Sir  Francis  Page,  Knt.,  Sir  Edmund 
Probyn,  Knt.,  Sir  William  Chappie,  Knt,  Justices.  Dudley  Ryder,  Esq.,  Attorney 
General.     John  Strange,  Esq.,  Solicitor  General. 

Wharton  vers.  Richardson,  Vid'. 

Scire  fac.  against  an  administratrix  on  a  judgment  against  her  husband  after  two 
nichils  returned,  a  scire  fieri  inquiry  is  taken  out ;  the  award  of  execution  on  the 
former  writs  is  evidence  of  assets  (1).  But  where  there  has  been  no  scire  feci,  and 
only  two  nichils  returned,  the  Court,  on  motion,  will  set  aside  the  award  of  execution, 
and  admit  defendant  to  plead,  if  he  comes  in  time.  Otherwise  if  he  acquiesce 
upwards  of  two  years  (2).  1  Wils.  125,  S.  C.  1  Lord  Raym.  591.  Contra  per 
Gould  J. 

A  scire  facias  was  brought  against  the  defendant  as  administratrix  of  her  husband, 
on  a  judgment  against  him  for  15001.  and  after  two  nichils  returned,  a  scire  fieri 
inquiry  was  taken  out,  and  the  defendant  attended  the  execution  of  it,  in  order  to 
lay  the  state  of  the  assets  before  the  jury  ;  but  the  plaintiff  insisting,  that  the  award 
of  execution  on  the  former  writs  was  in  point  of  law  an  evidence  of  assets,  a  devastavit 
was  found  to  11171.  18s.  Id.  In  Hil.  8  Geo.  2,  she  appeared  to  the  scire  fieri  inquiry, 
pleaded  plene  adrainistravit,  and  traversed  the  devastavit.  And  notice  of  trial  being 
given  and  countermanded,  and  nothing  further  done  upon  it;  she  in  Mich.  10  Geo.  2, 
moved  to  have  the  award  of  execution  set  aside,  and  to  be  admitted  to  plead ;  it 
being  no  purpose  to  expect  relief  upon  the  trial  of  the  traverse  :  and  cited  Salk.  93, 
264,  to  shew,  that  where  there  has  been  no  scire  feci,  and  only  two  nichils,  the  Court 
will  relieve  upon  motion,  and  not  put  the  party  to  an  audita  querela  :  and  the  state 
of  the  real  assets  was  proved  to  be  1301.  which  she  offered  to  deliver  up,  and  be 
examined  upon  interrogatories,  if  the  plaintiff  was  dissatisfied  with  the  account. 

[1076]  The  Court  was  greatly  inclined  lo  relieve  her  :  but  upon  consideration 
of  her  long  acquiescence,  and  the  several  steps  taken  subsequent  to  the  award  of 
execution ;  they  thought  she  came  too  late,  and  for  that  reason  only,  refused  to 
interpose. 

*  10  &  11.     See  Burr.  Sett.  Cas.  107. 

(1)  Vide  Earl  v.  Hinton,  ante,  732. 

(2)  Vide  Mitfwd  v.  Cordwell,  post,  1198. 

Stone  vers.  Atwoll. 

If  an  infant  refuses  to  name  a  guardian  to  appear  by,  the  plaintiff  may  do  it  for  him. 

By  12  Geo.  2,  c.  29,  if  the  defendant  does  not  file  common  bail  in  time,  the 
plaintiff  may  do  it  for  him  :  in  this  case  the  defendant  was  an  infant,  and  had  appointed 
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no  guardian  by  whom  to  appear  :  and  the  Court  made  a  rule,  that  the  plaintifif  should 
name  a  guardian  for  him,  if  he  refused  to  do  it  himself  (1). 

(1)  Shipman  v.  Stephens,  S.  P.  in  C.  B.  2  Wils.  50.  Vide  also,  Gladman  v.  Bateman, 
Barnes,  418.     Kerry  v.  Cade,  ib.  413. 

DoMiNUS  Rex  vers.  The  Inhabitants  of  Bedall  in  Yorkshire. 

If  no  access  of  the  husband  be  adjudged,  the  issue  are  bastards.     Gas.  temp.  Hard.  362, 
379.     Bull.  L.  N.  P.  112.     Andr.  9,  S.  C.     Ante,  925,  940. 

An  order  was  made  upon  one  Moor,  as  the  putative  father  of  two  bastards  born 
of  the  body  of  Elizabeth  the  wife  of  Richard  Sharpless  :  in  which  it  is  stated,  that 
for  seven  years  before,  the  husband  had  had  no  access  to  her,  she  having  never  seen 
or  heard  of  him  all  that  time,  and  not  knowing  whether  he  was  alive  or  dead;  which 
the  justices  adjudge  to  be  true,  and  that  Moor  is  the  father  of  them,  and  order  him 
to  provide  accordingly. 

Upon  appeal  to  the  sessions,  the  case  is  stated  with  some  variation  :  that  in  1728, 
she  vras  married  to  Sharpless,  then  a  soldier  in  Mullins's  Troop,  in  a  barn,  by  a  person 
not  in  the  habit  of  a  clergyman  :  that  there  had  been  no  access  for  seven  years  :  but 
it  appearing  by  a  certificate  from  the  Commissary  General's  Office,  7th  April  1737,  and 
from  the  evidence  of  Simon  Clarkson  that  one  Richard  Sharpless,  who  he  was  told  was 
formerly  in  Mullins's  Troop,  was  mustered  as  a  private  gentleman  in  the  Third  Troop 
of  Horse  Guards  from  25  June  1733,  to  23  February  1736,  though  Clarkson  said  he 
could  not  take  upon  him  to  swear  that  it  was  the  same  Richard  Sharpless  pretended 
to  be  married  as  aforesaid  :  upon  this  supposition  of  the  husband's  being  alive,  the 
sessions  were  of  opinion,  the  children  were  not  bastards,  and  reversed  the  order  of 
the  two  justices. 

And  now  upon  debate  (the  Chief  Justice  absent)  the  order  of  sessions  was  quashed, 
and  the  order  of  two  justices  confirmed  :  for  it  being  stated  in  both  orders,  that  there 
was  no  access,  according  to  the  case  of  Pendrel  v.  Pendrcl,  Hil.  5  Geo.  2,  ante,  925, 
it  was  immaterial  whether  the  husband  was  alive  or  not:  but  if  it  was  material,  here 
is  no  evidence  to  prove  it,  the  iden-[1077]-tity  not  being  sworn  to ;  or  if  it  was,  yet 
the  evidence  of  his  being  alive  was  improper  to  have  been  received,  and  even  the 
marriage  itself  doubtful. 

Robinson  Un',  &c.  vers.  Niccolls. 

Putting  in  bail  where  not  required,  does  not  bind  the  Court  from  ordering  common 
bail.     Andr.  15,  S.  C.     Ante,  975,  and  the  note. 

The  plaintiff  brought  debt  upon  a  judgment,  where  the  money  recovered  was 
under  101.  but  by  the  addition  of  costs  exceeded  it :  and  he  held  the  defendant  to 
bail,  and  bail  was  put  in  above.  Then  the  defendant  moved  on  the  authority  of 
Gammage  v.  JVatkin,  Pas.  7  Geo.  2,  that  common  bail  should  be  accepted,  and  Mr. 
Solicitor  General  pro  quer'  agreed  it  to  be  the  rule ;  but  insisted  that  by  actually 
putting  in  bail,  the  defendant  was  too  late  in  the  application  :  and  cited  Lascrre  v. 
Johnson,  Hil.  13  Geo.  1,  ante,  745,  where  on  error  an  executor  gave  bail,  which  he 
needed  not  to  have  done,  and  the  Court  refused  to  vacate  the  recognisance. 

But  in  this  case  the  Court  ordered  common  bail ;  for  the  plaintiff,  who  was  an 
attorney,  ought  not  to  have  marked  his  process  for  bail,  and  therefore  should  not  take 
advantage  of  his  own  mistake. 

DoMiNus  Rex  vers.  The  Inhabitants  of  Butley  in  Suffolk. 

Renting  a  wind  mill  is  a  settlement.     Burr.  Sett.  Ca.  107,  and  Sess.  Ca.  ed.  1750, 
vol.  1,  p.  402,  No.  320,  S.  C.     Cas.  temp.  Hard.  391.     Andr.  3,  S.  0. 

The  question  in  this  case  was,  whether  renting  a  wind-mill  at  141.  per  annum 
gained  a  settlement ;  it  having  been  determined,  that  a  water-mill  did.     Salk.  536. 
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It  was  said,  those  are  always  habitable,  but  the  others  often  are  not.  Sed  per  Curiam, 
it  is  the  same  as  if  he  had  rented  land  of  that  value.  And  H.  8  Geo.  1,  Rex  v.  St. 
Mury  in  Guilford,  ante,  .502,  it  was  a  mill  generally,  and  held  a  settlement.  And  so 
it  was  in  this  case  (1). 

(1)  The  pauper  lived  in  a  cottage  which  he  rented  in  the  same  parish.  Vide  the 
other  reports  of  this  case. 

Bean  vers.  Elton. 

New  writ  of  inquiry,  &c.  ordered  to  be  made  on  loss  of  the  former.     N.B.  No  cause 
was  shewn  against  the  rule.     Andr.  12,  S.  C. 

A  writ  of  inquiry  was  executed  in  Trin.  1728,  and  costs  taxed  upon  it,  but  no 
final  judgment  entered  up.  And  now  there  being  occasion  to  prove  the  debt  in 
Chancery,  the  writ  of  inquiry  could  not  be  found  :  and  a  rule  was  made  for  a  new 
writ  of  inquiry  and  inquisition,  according  to  the  sherift's  notes,  and  that  the  master 
should  indorse  the  costs,  which  by  the  commitment  book  appeared  to  have  been 
taxed.     Vide  ante,  141,  833(1). 

(1)  1  Vent.  92,  93.  2  Kely.  106  Darby  v.  Gold,  post,  1264.  Dayrell  v.  Bridge, 
Barnes  14. 

[1078]    Adams  vers.  Broughton. 

[S.  C.  (more  fully  reported),  18  Andr.  Applied,  Cooper  v.  Shepherd,  1846,  3  C.  B. 
272;  Buckland  v.  Johnson,  1854,  15  C.  B.  163.  Questioned,  Brinsmead  v.  Harrison, 
1871-72,  L.  R.  6  C.  P.  588;  7  C.  P.  547.] 

A  recovery  in  trover  vests  the  property  in  defendant.     Andr.  18,  S.  C.     Kelw.  58  b. 
S.  P.     Per  Frowicke,  12  Mod.  145.     In  Sutton  v.  Moody,  per  Holt,  C.J. 

The  plaintiff  recovered  in  trover  against  the  captain,  for  yarn  consigned  to  him. 
The  captain  obtaining  an  injunction,  on  shewing  the  goods  were  delivered  to  the 
defendant;  the  plaintiff  brought  an  action  against  him,  and  held  him  to  bail.  And 
the  Court  discharged  him  on  common  bail,  for  by  the  former  recovery  the  property 
vested  in  the  captain,  the  plaintiff  having  damages  in  lieu  thereof,  and  therefore  in 
this  action  he  could  not  say  the  goods  were  his. 


Burton  vers.  Fitzgerald.    At  Guildhall. 

Sentence  of  a  foreign  Admiralty  condemning  a  ship  as  unfit,  not  to  be  read 
in  an  action  on  the  charter-party. 

Action  on  a  charter-party,  to  go  to  Calais,  and  take  in  corn  for  Spain.  The 
defendant  pleaded,  that  the  ship  was  unfit  for  the  voyage,  being  rotten,  and  therefore 
he  did  not  load  her.  And  issue  being  joined  upon  the  goodness  of  the  ship,  and 
several  witnesses  examined ;  the  defendant  offered  to  give  in  evidence  a  proceeding 
in  the  Admiralty  Court  at  Calais,  whereby  commissioners  were  appointed  to  survey 
the  ship,  upon  whose  report  there  was  a  sentence  of  condemnation.  It  was  objected, 
that  this  being  a  contract  under  seal  on  land  here,  the  Admiralty  there  had  no 
jurisdiction,  and  consequently  their  sentence  void.  It  appeared  that  the  plaintiff 
intervened  in  the  suit,  and  had  an  inspector  of  his  own  nomination  put  into  the 
commission.  And  it  was  insisted  by  me  and  others,  that  faith  was  to  be  given  to 
these  proceedings  ;  and  we  are  not  to  suppose,  that  the  same  boundaries  between 
Courts  subsist  there  as  here :  and  on  insurances  nothing  is  commoner  than  to  read 
protests  in  foreign  Admiralties.  But  the  Chief  Justice  refused  to  let  it  be  read,  this 
being  a  contract  under  seal  at  land,  in  which  case  according  to  our  law  the  Admiralty 
has  no  jurisdiction. 
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[1079]     Michaelmas  Term,  11  Georgii  2,  Regis.    In  B.  R. 

Sir  William  Lee,  Kiit.,  Chief  Justice.  Sir  Francis  Page,  Knt.,  Sir  Edmund  Probyn, 
Knt.,  Sir  William  Chappie,  Knt.,  Justices.  Dudley  Ryder,  Esq.,  Attorney  General. 
John  Strange,  Esq.,  Solicitor  General. 

Turner  vers.  Warren. 

In  action  by  the  loser  at  gaming,  special  bail  shall  be  given.     Andr.  70, 
S.  C.  more  full.     12  Mod.  295. 

The  plaintiff  brought  his  action  for  2001.  as  the  loser  of  so  much  by  gaming.  And 
the  question  was,  upon  9  Ann.  c.  14,  which  gives  an  action  of  debt  at  any  time  within 
three  months  against  the  winner,  whether  the  defendant  could  be  held  to  special  bail ; 
the  defendant's  counsel  comparing  it  to  the  case  of  actions  upon  penal  statutes,  where 
no  bail  is  ever  required. 

But  the  Court  held,  there  ought  to  be  special  bail  in  this  case,  which  is  at  the  suit 
of  the  party  grieved,  and  wherein  the  defendant  is  a  debtor  to  the  plaintiff.  And  the 
clause  is  to  be  considered  as  remedial.  And  therefore  upon  consideration,  and  talking 
with  the  other  Judges,  special  bail  was  ordered. 

[1080]    Hamelton  vers.  Style.    Wilks  vers.  Eames. 

Of  the  costs  upon  a  special  jury.     2  Geo.  2,  c.  18.     Andr.  51,  53,  S.  C. 
See  Hullock  on  Costs  433. 

Upon  consideration  of  the  Jury  Act,  3  Geo.  2,  c.  25,  §  16,  which  says  that  the 
party  applying  for  a  special  jury  shall  be  at  the  costs  of  striking  the  same  :  the  Court 
held,  that  if  the  verdict  goes  on  that  side  which  moved  for  the  special  jury,  the 
extraordinary  allowance  to  a  special  jury,  and  all  the  expences,  except  what  attend 
the  actual  striking,  should  be  taxed  and  allowed  against  the  losing  party. 

Skipp  vers.  Hooke. 
B.  R.  will  not  judicially  take  notice  who  are  the  Judges  of  C.  B.     Andr.  75,  S.  C. 

Upon  error  e  C.  B.  it  appeared,  that  the  placita  was  of  octab.  and  quinden'  Hilar' 
before  Mr.  J.  Denton,  Mr.  J.  Comyns  and  Mr.  J.  Fortescue  Aland,  and  for  the  rest 
of  the  term  before  Sir  John  Willes  and  his  brethren.  And  upon  a  certiorari  for  the 
writ  of  inquiry,  it  was  returned  teste  Philip  Lord  Hardwicke,  27  April,  10  Geo.  2. 

It  was  objected,  that  this  was  no  warrant  to  the  sheriff,  it  appearing  Sir  John 
Willes  was  constituted  Chief  Justice  before  the  issuing  the  writ  of  inquiry,  and  that 
therefore  it  ought  to  bear  teste  in  his  name.  To  which  it  was  answered  by  the 
Solicitor  General,  that  though  the  Court  had  a  private  knowledge  who  was  Chief 
Justice  of  C.  B.  at  that  time,  yet  they  could  not  judicially  take  notice  of  it,  and  Lord 
Hardwicke  might  be  Chief  Justice  in  Easter  term,  when  the  writ  of  inquiry  issued. 
Besides,  this  was  an  exception  to  reverse  a  judgment,  in  which  case  the  Court  will 
never  go  out  of  the  record  ;  and  indeed  the  proper  way  to  take  advantage  of  this 
matter  was,  by  motion  in  C.  B.  for  irregularity.  And  of  that  opinion  was  the  Court, 
and  the  judgment  was  affirmed. 

Cart  vers.  Marsh. 

An  appeal  lies  about  setting  up  ornaments  in  the  church.     And.  69,  S.  C. 
1  Burn  Eccl.  Law,  343. 

A  dispute  arose  between  the  parties  upon  cross  petitions  exhibited  to  the  Arch- 
deacon of  Bedford  and  Commissary  of  the  Bishop  of  Lincoln,  for  leave  to  erect  a 
monument  against  a  pier  in  Dunstable  Church,  to  the  memory  of  their  respective 
ancestors.  And  upon  allegations  given  on  both  sides.  Marsh  appealed  to  the  Arches 
against  the  admission  of  Cart's  allegation ;    upon  which  [1081]  Cart  moved  for  a 
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prohibition,  insisting,  1.  That  ornaments  were  discretionary  only  in  the  Ordinary, 
and  therefore  no  appeal  would  lie :  or  2.  If  it  did,  yet  it  must  be  to  the  Bishop  of 
Lincoln,  and  not  to  the  Arches. 

But  the  Court  held,  that  though  ornaments  cannot  be  set  up  without  the  consent 
of  the  Ordinary  (1) ;  yet  it  must  be  exercised  according  to  a  prudent  and  legal  dis- 
cretion, which  the  Superior  has  a  right  to  look  into,  and  correct;  and  therefore  the 
appeal  well  lay,  as  it  does  in  cases  of  granting  administration  to  one,  where  there  are 
two  in  equal  degree.  And  as  to  its  being  an  appeal  to  the  Arches  it  was  held,  that 
wherever  the  act  is  done  by  a  commissary,  it  is  considered  as  the  act  of  the  Ordinary 
himself ;  and  to  him  no  appeal  will  lie  from  his  own  act,  and  it  must  consequently  be 
to  the  Metropolitan.     So  the  rule  for  a  prohibition  was  discharged. 

(1)  Palmer  v.  Episcopum  Exon',  ante,  575. 

French  qui  tam  vers.  Coxon. 

Practice  as  to  affidavits  in  qui  tams.     Andr.  25,  S.  C. 

The  action  was  upon  the  Statute  of  Usury,  12  Ann.  st.  2,  c.  16,  and  a  motion  to 
stay  the  proceedings,  because  no  affidavit  was  filed  of  the  cause  of  actions  accruing 
within  a  year,  according  to  21  Jac.  1,  c.  4.  But  the  Court  held  it  not  necessary,  as 
well  because  that  Act  had  been  held  not  to  extend  to  subsequent  statutes,  (Salk.  373, 
374)  (a)  as  also  because  this  very  point  had  been  determined.  Pas.  7  Geo.  2,  Harris  qui 
tam  v.  Reyney{h),  on  15  Car.  2,  c.  18,  against  buying  and  selling  live  cattle  :  and  the 
practice  had  never  been  to  file  any  such  affidavit  (1). 

(0)  S.  C.  1  Ld.  Raym.  370.    3  Salk.  200.    5  Mod.  425.     Holt  364.     12  Mod.  223. 
{h)  Rep.  Cun.  30.     2  Barnard.  B.  R.  413,  420. 

(1)  In  JVhite  qui  tam  v.  Boot,  2  Term  Rep.  274,  proceedings  were  stayed  in  an 
action  upon  25  Edw.  3,  st.  4,  c.  3,  for  want  of  such  an  affidavit.  But  Leigh  qui  tam  v. 
Kent,  3  Term  Rep.  362,  which  was  an  action  founded  on  21  Hen.  8,  c.  13,  for  non- 
residence  the  objection  was  made  after  verdict,  and  it  was  over-ruled,  the  case  of 
IFhite  qui  tam  v.  Boot  doubted,  and  the  result  of  the  old  cases  stated  to  be,  that 
21  Jac.  1,  c.  4,  is  merely  directory  to  the  officer,  and  does  not  control  any  of  those 
statutes  upon  which  penal  actions  are  to  be  brought  in  the  Superior  Courts. 

Chancy  vers.  Needham. 

Practice  on  entring  up  judgment  on  old  warrants  of  attorney.     Andr.  53,  S.  C. 

14  Vin.  Abr.  17,  pi.  7. 

On  the  11  November  about  twelve  at  noon,  a  motion  was  made  to  enter  up 
judgment  upon  an  old  warrant  of  attorney,  and  an  affidavit  was  produced,  sworn  the 
day  before,  of  the  party's  being  alive,  and  the  debt  unpaid,  upon  which  the  Court 
made  the  common  rule. 

The  Solicitor  General  at  another  day  moved  to  discharge  it,  upon  an  affidavit, 
that  the  defendant  died  the  day  the  first  motion  was  made  at  seven  of  clock  in  the 
morning ;  and  insisted,  that  this  was  by  surprize  upon  the  Court.  And  on  great 
debate  the  Court  declared,  that  if  it  had  then  appeared,  that  the  man  was  dead,  they 
would  not  have  made  the  rule(l):  but  they  applied  the  maxim,  fieri  nou  debet, 
factum  valet,  to  this  case  :  and  compared  it  to  the  cases  Salk.  82,  and  Fuller  v.  Jocelyn, 
ante,  882.     And  thus  suffered  the  deceit,  which  had  been  put  upon  them,  to  prevail. 

(1)  Wild  V.  Sands,  ante,  718,  S.  P.  in  B.  R.  Saville  v.  Wiltshire,  S.  P.  in  C.  B. 
Barnes  270. 

[1082]    Openheimer  vers.  Levy. 

Plea  that  plaintiff  is  an  alien  must  shew  that  he  is  an  alien  enemy.     Andr.  76,  S.  C. 
by  the  name  of  Hopper  against  Leppeti,  vide  1  Com.  Dig.  Abatement  (E.  4),  10. 

In  case  sur  assumpsit,  the  defendant  pleaded  in  abatement,  that  the  plaintiff  was 


1046  MICHAELMAS   TERM,  11    GEO.  2  2  STRAKGE,  1082. 

an  alien  born  at  Vienna  under  the  dominion  of  the  King  of  the  Romans,  and  out  of 
the  allegiance  of  our  King  :  to  which  the  plaintiff  demurred.  And  upon  argument 
it  was  held,  that  as  by  law  an  alien  friend  may  maintain  a  personal  action,  as  being 
allowed  to  traffick.  1  And.  25.  Dy.  2  b.  Broke,  Denizen.  Yelv.  198,  it  is  necessary 
in  order  to  abate  the  writ,  that  he  should  be  shewn  to  be  alien  enemy,  which  is  not 
to  be  presumed,  nor  the  contrary  necessary  to  be  replied  :  and  all  the  precedents  are 
inimici  domini  Regis.     So  a  respondes  ouster  was  awarded. 


Clarke  vers.  The  Bishop  of  Sarum. 

Mandamus  for  a  prebend.     Andr.  20,  18.5,  S.  C.     Skin.  45.     1  Lev.  108. 
1  Vent.  188.     1  Jon.  199. 

A  mandamus  was  granted  to  admit  the  plaintiff  to  a  canonry  or  prebend  of  Sarum, 
and  to  institute,  induct  and  invest  him  therein  ;  though  it  was  strongly  opposed  on 
the  rule  to  shew  cause,  as  turning  the  common  law  remedy  by  quare  impedit  into 
another  channel.  But  the  Court  said,  that  though  formerly  mandamus's  were  not 
so  frequent,  especially  where  the  party  had  another  remedy  ;  they  being  found  to  be 
more  expeditious  and  less  expensive,  had  been  given  into  of  late.  And  as  to  there 
being  another  remedy  ;  it  might  be  said  equally  in  cases  where  an  assise  or  an  action 
upon  the  case  would  try  the  right,  and  yet  that  was  never  thought  a  ground  to  deny 
a  mandamus  :  so  the  writ  was  ordered,  but  never  issued,  the  parties  agreeing  to  refer 
the  dispute  (1). 

(1)  In  Powell  V.  Milbank,  1  Term  Rep.  401,  n.  the  present  case  is  held  not  to  be 
law.  Per  Denison  J.  and  Lord  Mansfield  C.J.  and  though  the  power  of  the  Court 
to  issue  this  writ  is  discretionary,  it  seems  now  settled,  that  where  a  quare  impedit 
lies,  they  will  not  grant  a  mandamus.  Bex  v.  77ie  Bishop  of  Chester,  1  Term  Rep.  396. 
Rex  V.  Marquis  of  Stafford,  3  Term  Rep.  646.  The  cases  here  cited  in  the  margin  do 
not  appear  to  relate  to  the  question.  In  the  report  in  Andrews.  The  King  and  the 
Dean  and  Chapter  of  Ardmagh,  Rex  v.  Dean  and  Chapiter  of  Norwich,  ante,  159.  Rex  v. 
Dean  and  Chapter  of  Dublin,  ante,  536,  are  cited  in  support  of  the  rule.  But  in  the 
case  of  The  Dean  and  Chapter  of  Nonoich,  Doctor  Sherlock  was  prebendary  by  virtue 
of  an  Act  of  Parliament,  and  he  had  no  remedy  but  a  mandamus  to  get  into  his 
stall.  In  the  case  of  The  Dean  and  Chapter  of  Dublin  there  was  no  determination  on 
the  point,  but  the  majority  of  the  Judges  inclined  against  the  mandamus,  and  there 
also  the  object  of  the  writ  was  to  admit  the  prebendary  into  his  stall.  But  though 
the  Court  will  not  grant  a  mandamus  in  any  case  where  there  exists  a  specific  legal 
remedy.  Rex  v.  Governor  and  Company  of  the  Bank  of  England,  Doug.  523.  Yet  if 
that  remedy  is  obsolete,  as  if  it  be  by  writ  of  assize,  they  consider  it  as  an  exception 
to  the  rule.     Per  Buller  J.  4  Term  Rep.  404.     Per  Grose  J.  3  Term  Rep.  652. 


Booth  vers.  Garnett. 

Awarding  the  giving  a  note  is  the  same  as  awarding  payment  at  a  future  day. 

And.  28,  S.  C.  more  full. 

Debt  upon  a  bond,  the  condition  whereof  recited,  that  the  plaintiff  and  Gilbert 
had  submitted  a  dispute  to  arbitration  ;  and  therefore  if  the  defendant  should  pay 
what  Gilbert  should  be  awarded  to  pay,  not  exceeding  201.  the  bond  to  be  void. 
On  the  replication  it  appeared,  that  the  award  was  for  Gilbert  to  give  the  plaintiflf 
his  note  for  181.  payable  at  a  future  day.  And  it  was  insisted  upon  for  the  defen- 
dant, that  his  bond  was  only  to  paj'  the  money  awarded  ;  and  therefore  as  the  award 
was  to  do  a  collateral  act,  it  was  not  within  the  condition. 

Biit  the  Court  said,  that  awards  were  to  have  a  reasonable  intendment :  and  all 
the  meaning  of  this  was  to  give  the  party  time,  and  is  equal  to  ordering  him  to 
pay  the  money  at  the  future  day,  without  saying  any  thing  of  giving  a  note  in  the 
mean  time.     And  therefore  they  gave  judgment  for  the  plaintift'. 
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[1083]    Whywai.l  vers.  Champion. 

At  Guildhall  coram  Lee  C.J. 

Andr.  28,  S.  C.  more  full.  An  infant  cannot  be  charged  for  goods  delivered  to 
trade  with.  Latch,  169.  Salk.  279.  Cro.  Jac.  454,  S.  P.  Bull.  L.  N.  P.  154. 
12  Vin.  Abr.  213,  [T.  b.  4],  pi.  3. 

It  was  ruled,  that  tobaccoes  sent  to  the  defendant,  who  set  up  a  shop  in  the 
country,  could  not  be  recovered  for  as  necessaries,  he  appearing  to  be  an  infant. 
For  the  law  will  not  suffer  him  to  trade,  which  may  be  his  undoing. 

Jarvis  vers.  Hayes.    At  Guildhall. 
Servant  where  witness  in  action  against  the  master. 

In  an  action  against  the  defendant  as  master,  for  his  carman's  negligently 
driving  his  cart,  per  quod  the  plaintiff  was  thrown  off  from  a  ladder  and  bruised. 
On  shewing  a  release  from  the  master  to  the  servant,  the  Chief  Justice  allowed  the 
master  to  examine  the  servant;  though  it  was  urged,  that  if  the  plaintiff  fails  against 
the  master,  he  may  sue  the  servant,  which  is  a  bias  upon  the  servant.  Strange 
pro  def'(l). 

(1)  Allan.  12  Vin.  Abr.  25,  pi.  38,  S.  P.  Bull.  N.  P.  77.  Green  v.  The  New  River 
Company^  4  Term  Rep.  589. 

[1084]     Hilary  Term,  11  Georgii  2,  Regis.    In  B.  R. 

Sir  William  Lee,  Knt.,  Lord  Chief  Justice.  Sir  Francis  Page,  Knt.,  Sir  Edmund 
Probyn,  Knt,  Sir  William  Chappie,  Knt.,  Justices.  Dudley  Ryder,  Esq.,  Attorney 
General.     John  Strange,  Esq.,  Solicitor  General. 

Ferguson  vers.  Rawlinson  qui  tam. 

There  may  be  costs  on  error,  though  none  in  the  original  suit.     Andr.  113,  S.  C. 

After  affirmance  of  a  judgment  of  C.  B.  for  the  treble  value  on  the  Statute  of 
Usury  ;  it  became  a  question,  whether  as  the  plaintiff  recovered  no  costs  in  the 
original  action,  he  could  have  his  costs  in  B.  R.  upon  the  writ  of  error.  And  upon 
consideration  the  Court  declared,  he  was  intitled  to  them  by  the  express  words  of 

3  H.  7,  c.  10,  in  delay  of  execution  :  and  that  it  was  the  stronger,  since  8  &  9  W.  3, 
c.  10,  under  which  the  defendant  would  have  been  intitled  to  costs,  if  there  had 
been  judgment  for  him  in  C.  B.  and  affirmed  here.  Cases  cited  for  costs  were  Cro. 
El.  659.  5  Co.  101.  Cro.  Car.  145.  Dy.  77.  E  contra  Cro.  Car.  425.  1  Lev.  146. 
1  Vent.  38(1). 

(1)  Vide  The  Archbishop  of  Dublin  v.  The  Dean  of  Dublin,  ante,  262. 

Bennington  vers.  Goodtitle. 

Ejectment  lies  for  a  beast-gate.     Andr.  106,  S.  C.     Ante,  1063. 

On  error  in  ejectment,  it  was  held  to  lie  for  a  beast-gate,  which  is  a  term  known 
in  Suffolk,  and  imports  land  and  common  for  one  beast  (1).  And  the  judgment  was 
affirmed. 

(1)  Metcalfe  v.  Roiue,  Cas.  temp.  Hard.  167. 


[1085]     Bosworth  vers.  Hearne. 

brewers  to  certain  hours  for  carryin 
;mp.  Hard.  405.     Andr.  91,  S.  C.  moi 

Upon    a   return    of   a    habeas    corpus,   it    appeared,  that  the  suit  was  by  the 


By-law  to  confine  brewers  to  certain  hours  for  carrying  out  drink,  good. 
Cas.  temp.  Hard.  405.     Andr.  91,  S.  C.  more  full. 
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Chamberlain  of  London  upon  a  by-law  made  in  15  Car.  2,  that  no  drayman  or 
brewer's  servant  should  be  abroad  in  the  streets  with  his  dray  or  cart  after  one  of 
the  clock  in  the  afternoon  between  Michaelmas  and  Lady-Day,  and  from  thence 
after  eleven  in  the  forenoon,  under  the  penalty  of  20s.  And  a  custom  was  returned, 
for  the  city's  having  the  regulation  of  carts  (1). 

It  was  agreed  both  at  Bar  and  Bench,  that  such  a  custom  may  be  good  :  but  that 
without  a  custom  the  by-law  would  be  void.  And  the  only  question  disputed  was, 
whether  this  was  a  reasonable  restraint. 

Many  objections  were  made  by  Mr.  Solicitor,  arising  from  the  nature  of  the 
brewers  trade,  and  the  necessity  it  would  put  them  under  of  using  more  carriages, 
and  employing  more  servants  ;  the  consequence  whereof  would  be  the  raising  the 
price  upon  the  consumer,  or  lowering  the  quality  of  the  beer. 

But  the  Court  said,  that  as  this  was  only  a  regulation  of  trade,  of  which  the  city 
was  the  best  judge  ;  it  was  enough,  that  it  did  not  appear  unreasonable  in  itself. 
And  that  within  the  reason  on  which  many  of  the  city  by-laws  had  been  held  good, 
they  were  warranted  in  granting  a  procedendo  (2). 

(1)  Vide  Payne  v.  Haughton,  1  Ro.  Abr.  364,  pi.  5.  Flayer  v.  Fere,  T.  Raym.  288, 
324.     1  Vent.  21.     2  Keb.  420,  501.     1  Sid.  284,  S.  C. 

(2)  Vide  Wannel  v.  Camerar,  "  Civit "  London,  ante,  675. 

French  qui  tam  vers.  Wiltshire. 

Since  the  Jury  Act  the  venire  facias  must  be  de  corpore  comitatus  in  the  actions 
excepted  by  the  Act  for  Amendment  of  the  Law.  But  see  now  stat.  24  Geo.  2, 
c.  18,  s.  3,  n.  2d  ed. 

After  verdict  for  the  plaintiff  for  5001.  penalty  for  keeping  a  Pharo  table,  it  was 
moved  in  arrest  of  judgment,  that  the  venire  was  de  corpore  comitatus,  whereas  actions 
upon  penal  statutes  are  excepted  in  the  Act  for  Amendment  of  the  Law.  But  the 
Court  held,  that  since  the  Jury  Act  3  Geo.  2,  c.  25,  the  sheriff  could  return  no  other 
than  the  general  pannel,  and  therefore  the  proviso  was  virtually  repealed  :  or  if  not, 
yet  the  5  Geo.  1,  c.  13,  had  cured  this,  either  as  a  defect  in  form  or  substance.  And 
actions  of  debt  are  not  within  the  proviso  in  the  last  mentioned  Act  (1). 

(1)  Merrick  v.  Lord  Ossulslon,  Andr.  115,  S.  P.  on  the  Statutes  of  Hue  and  Cry. 
Wynne  v.  Middleton,  1  Wils.  125,  S.  P.  in  an  action  on  7  &  8  W.  3,  c.  7,  for  a  false 
return.  Ann  S.  P.  on  9  Ann.  c.  14,  s.  2,  for  money  won  by  gambling  at  one  sitting. 
Frederick  Bart  v.  Lookup,  4  Burr.  2018. 

[1086]    Berrington  vers.  Parkhurst  et  Al'. 

There  must  be  an  actual  entry  to  avoid  a  fine,  and  the  demise  cannot  be  laid  on  a  day 
before  the  entry.     4  Bro.  Par.  Ca.  353.     Andr.  125,  S.  C. 

Upon  a  trial  at  Bar  in  ejectment  on  the  demise  of  John  Dormer,  Esquire,  for  a 
manor  and  lands  in  Bucks,  a  special  verdict  upon  the  family  settlement  was  found  ;  but 
as  neither  the  King's  Bench  nor  House  of  Lords  gave  any  opinion  upon  that  part  of 
the  case,  it  is  unnecessary  to  state  the  same. 

As  to  the  point  on  which  the  judgment  was  given,  it  was  shortly  thus.  The  defen- 
dants (as  disseisors  for  argument  sake)  levied  a  fine  in  1730.  To  avoid  this  the 
lessor  of  the  plaintiff  made  an  actual  entry  on  6th  of  January  1731,  and  in  Hilary 
term  after  brought  his  ejectment,  and  laid  the  demise  1  October  1731,  which  was 
three  months  before  the  actual  entry. 

And  it  was  insisted  on  for  the  defendants,  1.  That  an  actual  entry  was  necessary 
to  avoid  the  fine.  And  2.  That  the  demise  could  not  be  laid  before  the  lessor  had 
regained  the  possession  by  the  actual  entry. 

As  to  the  fiist  of  these,  it  was  argued  for  the  plaintiff,  that  the  4  Hen.  7,  c.  24, 
was  in  the  disjunctive,  so  as  the  claim  is  pursued  by  action  or  lawful  entry,  and  that 
therefore  the  ejectment  is  sufficient,  if  the  actual  entry  was  out  of  the  case. 
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And  as  to  the  second  it  was  argued,  that  upon  the  entry  the  lessor's  estate  was 
re-vested,  and  he  might  maintain  trespass  for  an  act  done  during  the  disseisin.  And 
unless  he  was  allowed  to  lay  his  demise  backwards,  he  could  never  recover  the  mesne 
profits. 

To  which  it  was  replied,  1.  That  ejectments  were  not  in  use  at  the  time  of  making 
the  statute,  and  real  actions  only  were  intended  :  and  if  ejectments  would  do,  all  the 
questions  that  have  been  made  about  actual  entries  must  have  fallen  to  the  ground, 
by  the  answer,  that  an  ejectment  was  a  suit  that  came  within  the  alternative,  those 
questions  having  all  risen  in  ejectments.  1  Saund.  319.  1  Vent.  42.  1  Mod.  10. 
2  Keb.  555.  Skinn.  423.  And  Hil.  2  Ann.  1703,  30th  January,  at  a  meeting  of  all 
the  Judges  (except  Price)  it  was  resolved,  that  in  the  case  of  a  fine,  there  must  be 
an  actual  entry  within  five  years,  and  that  the  confession  of  an  entry  to  deliver  a 
lease  in  ejectment  shall  not  operate  to  avoid  a  fine.  And  the  Act  for  Amendment 
of  the  Law,  which  says,  the  claim  or  entry  shall  be  of  no  effect  to  avoid  a  fine, 
unless  an  action  is  commenced  within  a  year  after  ;  shews  [1087]  it  must  be  an  actual 
entry  to  be  prosecuted  with  an  action,  and  that  the  action  is  not  such  an  entry  as  is 
required. 

And  as  to  the  second  point,  it  was  observed,  that  the  constant  doctrine  has  always 
been,  that  one  out  of  possession  cannot  make  a  lease ;  and  therefore  in  verdicts  it  is 
always  found  that  the  lessor  entered  and  was  seised  prout  lex  postulat.  That  here 
was  a  time  when  certainly  the  lease  was  void,  viz.  from  the  making  to  the  entry  ; 
and  the  question  in  ejectment  always  is,  whether  the  lessor  could  then  make  the 
lease  ;  and  he  is  nonsuited  if  he  lays  the  demise  before  the  title  accrued ;  that 
supposing  this  may  affect  him  as  to  the  mesne  profits  ;  it  is  his  own  laches,  and  the 
owner  is  supposed  to  live  upon  them  all  the  while. 

And  upon  this  point  the  King's  Bench  gave  judgment  for  the  defendants.  And 
on  error  in  Parliament,  the  Judges  were  all  ordered  to  attend,  when,  after  two  days 
argument  at  the  Bar,  two  questions  were  put  to  the  Judges.  1.  Whether  an  actual 
entry  was  necessary  to  avoid  the  fine.  To  which  they  all  answered,  that  it  was. 
2.  VVhether  the  demise  being  laid  before  the  time  of  the  first  entry,  this  ejectment 
could  be  maintained.  To  which  they  answered,  it  could  not.  So  without  putting 
any  question  upon  the  merits,  the  judgment  was  affirmed  with  101.  costs  (1). 

(1)  Vide  Fitchd  v.  Adams,  post,  1128.  Oaks  v.  Brydon,  3  Burr.  1897.  Goodright 
V.  Cator,  Doug.  486.  But  this  is  to  be  understood  of  a  fine  with  proclamations,  for 
an  actual  entry  is  not  necessary  to  avoid  a  fine  at  common  law.  Jenkins  v.  Pritchard, 
2  Wils.  45,  and  see  Musgrave  v.  Shelly,  1  Wils.  214. 

Collins  vers.  Butler.    At  Guildhall. 

There  must  be  a  demand  on  the  drawer  of  a  promissory  note  before  indorser 

can  be  charged. 

A  note  was  payable  27th  December  1732.  The  drawer  shut  up  his  house,  and 
went  away  the  November  before.  And  the  question  was,  whether  in  general  a 
demand  upon  the  drawer  is  necessary  before  the  indorser  can  be  charged  ;  and  if  it 
was,  whether  in  this  case  the  plaintiff  had  shewn  sufficient,  in  proving  the  shutting 
up  the  house. 

As  to  the  first  the  Chief  Justice  ruled,  that  a  demand  on  the  drawer  was  necessary, 
as  was  determined  in  C.  B.  Pasch.  4  Geo.  2,  on  great  debate  (1).  And  in  this 
particular  case,  he  held  the  plaintiff  had  not  gone  far  enough,  but  ought  to  shew,  that 
he  had  inquired  after  the  drawer,  or  attempted  to  find  him  out. 

(1)  Because  the  drawer  of  a  note  is  after  its  indorsement  in  the  nature  of  an 
acceptor  of  a  bill  of  exchange  on  whom  a  demand  must  be  made.  This  point  upon 
which  six  Chief  Justices  are  said  to  have  divided  themselves  equally  in  contradictory 
opinions,  is  now  considered  as  fully  settled,  and  the  distinction  between  notes  and 
bills  of  exchange  in  this  respect  well  established.  Vide  Pardo  v.  Fuller,  Com.  Rep.  579. 
Heylin  v.  Adamsmi,  Burr.  669.  B.  L.  N.  P.  277.  Bromley  v.  Frazier,  ante,  441,  and 
vide  Hamilton  v.  Mackrell,  Cas.  temp.  Hardw.  322. 
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[1088]    Easter  Term,  11  Georgii  2,  Regis.    In  B.  R. 

Sir  William  Lee,  Kiit.,  Chief  Justice.  Sir  Francis  Page,  Knt.,  Sir  Edmund  Probyn, 
Knt.,  Sir  William  Chappie,  Knt.,  Justices.  Dudley  Ryder,  Esq.,  Attorney  General. 
John  Strange,  Esq.,  Solicitor  General. 

DoMiNUS  Rex  vers.  Bainton. 

What  indictment  is  quashable. 

An  indictment  at  the  Quarter-Sessions  for  perjury  at  common  law,  was  quashed 
for  want  of  jurisdiction ;  and  said  to  have  been  done  so  before  about  three  years  ago. 
Bex  V.  Westnuss  {\). 

(1)  Regina  v.  Yarrington,  Salk.  406.  2  Hawk.  P.  C.  c.  8,  s.  38,  p.  60.  4  Com. 
Dig.  Justice  of  the  Peace  (B.  1),  529. 

DoMiNUS  Rex  vers.  Harwood. 

Practice.     Andr.  152,  S.  C.     Vide  Salk.  56. 

The  defendant  being  a  justice  of  peace,  was  convicted  on  an  information,  for 
a  conviction  by  him  made  of  an  ale-house-keeper,  who  was  never  summoned  or  heard. 
And  Sir  Thomas  Abney  moved  it  as  of  course,  to  dispense  with  his  appearance.  This 
was  opposed,  unless  there  was  some  reason  given,  or  affidavit  made.  And  upon 
debate  the  Court  resolved,  it  [1089]  vvas  not  of  course,  and  the  defendant  afterwards 
appeared  in  person. 

Hooper  vers.  Shepherd. 

Debt  lies  on  a  deed,  and  the  jury  must  give  a  verdict  as  to  the  whole  demand. 
Andr.  156,  S.  C.  more  full.  Vide  1  L.  Raym.  324.  2  L.  Raym.  1518.  Cro.  Eliz. 
133.  3  Lev.  55.  Hardr.  166.  Gilb.  C.  B.  3d  ed.  156.  5  Com.  Dig.  Pleader 
(S.  19),  519. 

Error  of  a  judgment  in  C.  B.  in  debt  upon  a  charter-party,  whereby  the  defendant 
was  to  pay  fifty  guineas  per  month.  And  the  plaintiff  states,  that  6521.  10s.  was  due 
for  the  whole,  1521.  10s.  whereof  he  had  received,  and  the  remainder  was  5001.  for 
which  the  action  was  brought.  The  defendant  pleaded,  that  he  had  paid  at  the  rate 
of  fifty  guineas  per  month  for  all  the  time  the  ship  was  in  his  service  :  and  issue 
being  taken,  that  he  did  not;  the  jury  find,  that  3571.  lis.  remained  unpaid,  but  say 
nothing  as  to  the  rest  of  the  5001. 

It  was  first  objected,  that  covenant,  and  not  debt,  was  the  proper  action  :  but 
this  was  got  over,  it  being  founded  upon  a  deed,  in  which  case  debt  will  lie,  according 
to  1  Roll.  Abr.  591.     Cro.  Eliz.  561,  758.     1  Roll.  Abr.  597.     Sti.  31.     3  Lev.  429. 

But  then  it  was  objected,  that  this  was  an  imperfect  verdict,  the  jury  not  having 
answered  to  all  they  were  charged  with  ;  accoiding  to  Co.  Litt.  227  a.  1  Roll.  Abr. 
802,  pi.  5.  Cro.  Jac.  31,  113.  3  Lev.  55.  Mr.  Solicitor  would  have  supported  this 
by  observing  that  this  was  a  special  issue,  the  substance  whereof  was,  how  long  the 
plaintiff  was  unpaid  for,  and  therefore  differs  from  the  general  issue  of  nil  debet, 
where  he  admitted  the  jury  must  answer  to  the  whole,  else  the  defendant  might  be 
called  upon  again  :  but  here  there  was  no  such  danger,  this  being  a  determination  of 
what  is  due  upon  the  foot  of  all  the  time  in  the  charter-party,  and  consequently  ends 
all  the  question  in  dispute  between  the  parties,  and  no  new  action  can  be  brought  for 
any  of  the  time  :  and  wherever  the  substance  of  the  issue  is  found,  it  is  sufficient. 
Co.  Litt.  227  a.     Yelv.  148.     9  Co.  67,  112. 

But  the  Court  held  this  case  was  not  thereby  distinguished  from  the  general 
rule,  and  therefore  reversed  the  judgment. 
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Chapman  vers.  Maddison. 

B.  R.  will  expect  a  return  of  a  latitat  to  Durham.     Andr.  191,  much  fuller. 

A  latitat  was  offered  to  the  proper  officer  of  the  Bishop  of  Durham,  and  a  demand 
made  upon  him  to  issue  the  usual  mandate  for  an  execution  of  the  process.  The 
officer  refused  to  receive  it,  upon  pretence  that  the  process  of  B.  R.  would  not  run 
in  the  County  Palatine.  And  upon  motion  against  him  for  an  [1090]  attachment, 
a  long  argument  was  made  by  the  bishop's  counsel,  to  shew  the  antiquity  and  dignity 
of  Counties  Palatine,  and  that  no  process  will  run  there,  but  from  the  Exchequer, 
which  is  considered  as  a  prerogative  suit.  But  the  Court  on  consideration  declared, 
that  whatever  might  be  the  case,  when  the  question  came  properly  before  them  upon 
a  claim  of  conusance,  or  plea  to  the  jurisdiction  ;  yet  they  would  never  endure,  that 
the  officer  should  refuse  to  receive  their  process.  They  cited  Lee  v.  Ransome,  Mich. 
9  Geo.  2,  where  to  a  latitat  into  the  County  Palatine  of  Lancaster,  it  was  returned, 
that  the  writ  lay  not ;  and  the  Court  quashed  the  leturn,  as  not  being  a  proper  way 
of  bringing  the  point  in  question.  They  said  the  true  meaning  of  the  expression 
breve  domini  Regis  non  eurrit  is,  that  the  Court  cannot  write  directly  to  the  sheriff, 
as  they  do  in  other  cases.  In  this  ease  the  rule  for  an  attachment  was  made 
absolute  (1). 

(1)  So  a  latitat  runs  into  Wales  Perry  v.  Jones,  Doug.  213.  Lloyd  v.  Jones,  ib. 
n.  (10),  but  Lampley  v.  Thomas,  1  Wils.  193,  and  Jones  v.  Jones,  ib.  206,  are  contra. 

Otway  vers.  Ramsay. 

Debt  lies  not  in  Ireland  on  a  judgment  in  England  (1). 
14  Vin.  Abr.  in  notes  569,  pi.  5. 

The  great  question  in  this  case  (which  came  from  Ireland)  was,  whether  debt 
would  lie  there  upon  a  judgment  in  B.  R.  in  England.  And  after  two  solemn 
arguments,  upon  which  the  Court  strongly  inclined  that  it  would  not,  a  third 
argument  was  appointed.  But  the  plaintiff  in  error,  who  was  plaintiff  and  had 
judgment  against  him  below,  declining  any  further  argument ;  the  judgment  in 
Ireland  was  affirmed,  without  any  opinion  delivered  by  the  Court,  further  than  what 
was  said  upon  breaking  the  case  at  the  former  arguments. 

(1)  Vide  Walker  v.  Witter,  Doug.  1,  and  the  cases  there  cited. 

DoMiNUS  Rex  vers.  Lisle. 

A  bare  swearing  in  and  acting  does  not  make  a  man  an  officer  de  facto,  and  unless 
there  is  some  form  of  election  he  is  a  mere  usurper.  Andr.  163,  S.  C.  much  fuller. 
Vide  2  Barnard.  B.  R.  193,  264. 

Upon  an  information  in  nature  of  a  quo  warranto  for  the  office  of  Mayor  of 
Christ-Church,  the  defendant's  title  depended  upon  two  questions,  on  which  a  special 
verdict  was  found.  1.  Whether  one  Goldwyer,  who  presided  at  the  election  of  the 
defendant,  was  a  mayor  de  facto.  And,  2.  If  he  was,  whether  the  presiding  of 
a  mayor  de  facto  in  this  case  was  sufficient  to  make  a  title  in  the  defendant  against 
the  Crown. 

As  to  the  first  point,  the  fact  as  found  was,  that  Goldwyer  was  never  elected 
mayor,  or  ever  had  any  lawful  right  or  title  to  the  office  ;  but  that  under  colour  of 
being  elected,  he  was  in  fact  presented  and  sworn  at  a  court-leet,  and  acted  all  the 
year,  though  an  information  was  depending  against  him,  in  which  after  the  year 
there  was  a  judgment  of  ouster  ;  but  it  did  not  appear  there  was  any  rightful  mayor 
at  the  same  time. 

[1091]  And  upon  this  state  of  the  case  the  Court  were  all  of  opinion,  that 
Goldwyer  must  be  taken  to  have  been  a  mere  usurper,  and  that  in  order  to  constitute 
a  man  an  officer  de  facto,  there  must  be  at  least  the  form  of  an  election,  though  that 
upon  legal  objections  may  afterwards  fall  to  the  ground. 
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The  other  point  was  left  undetermined,  as  not  being  necessary  to  deliver  any 
opinion  upon,  as  it  was  not  pretended  that  the  presiding  of  a  mere  usurper  would  do, 
and  the  Court  had  determined  Goldwyer  was  no  more.  But  they  strongly  inclined, 
that  the  presence  of  a  mayor  de  facto  recently  prosecuted,  and  against  whom 
judgment  of  ouster  had  been  obtained,  would  not  be  sufficient  to  authenticate  the 
defendant's  election  (1).     The  Court  gave  judgment  for  the  King. 

(1)  Vide  Rex  v.  /.  Maiden,  4  Burr.  2135,  2140. 


[1092]    Trinity  Term,  *11  aEORGii  2,  Regis.     In  B.  R. 

Sir  William  Lee,  Knt,  Chief  Justice.  Sir  Francis  Page,  Knt.,  Sir  Edmund  Probyn, 
Knt.,  Sir  William  Chappie,  Knt.,  Justices.  Dudley  Ryder,  Esq.,  Attorney  General. 
John  Strange,  Esq.,  Solicitor  General. 

DoMiNUS  Rex  vers.  Wykes  et  Al'. 

Examination  of  a  pauper  must  be  by  both  the  justices.     Andr.  238,  S.  C.  more  full. 

It  was  held,  that  though  the  complaint  of  a  pauper's  settling  may  be  to  one  justice, 
yet  the  examination  ought  to  be  by  two,  and  those  that  sign  the  order  of  removal. 
Salk.  488(1). 

*  11  &  12.     See  Burr.  S.  C.  120,  pi.  38,  note  to  2d  ed. 

(1)  Rex  V.  Coin  St.  Aldwin's,  Burr.  S.  C.  136.  Rex  v.  Howarih,  2  Bott  by  Const, 
769,  pi.  701,  S.  P.  But  though  the  order  be  signed  by  the  justices  separately,  and 
when  they  are  in  different  counties,  yet  it  is  only  voidable.  Rex  v.  Stotfokl,  4  Term 
Rep.  596.     Nol.  Rep.  66. 

Andrews  vers.  Fulham. 

What  are  words  of  condition  and  what  of  limitation.     Andr.  263,  S.  C.  more  full. 
2  Eq.  Cas.  Ab.  294.     Fearne  Conting.  Rem.  401.     8  Vin.  Abr.  103,  pi.  13. 

In  ejectment  on  the  demise  of  Edward  Jones,  Esq;  a  case  was  made  for  the  opinion 
of  the  Court. 

That  Robert  Waith  being  possessed  of  leasehold  messuages  in  London,  by  his 
will  in  1686,  devised  the  same  to  his  wife  for  life,  and  after  her  decease  to  such  child 
as  she  is  now  supposed  to  be  enseint  of,  and  to  the  heirs  of  such  child  for  ever ; 
provided  that  if  such  child  as  shall  happen  to  be  born  shall  die  before  twenty-one, 
having  no  issue,  the  reversion  of  one  third  shall  go  to  my  wife  and  her  heirs,  one 
third  to  my  sister  Elizabeth  and  her  heirs,  and  the  remaining  third  to  my  sister 
Anne  and  her  heirs.  And  of  this  will  he  made  his  wife  executrix,  and  soon  after 
died,  his  wife  not  being  enseint.  That  she  assented  to  the  [1093]  will,  and  married 
the  father  of  the  lessor  who  administred  to  her.  And  the  defendants  claim  one 
third  under  Anne  the  sister  of  the  devisor. 

After  two  arguments  the  Chief  Justice  delivered  the  opinion  of  the  Court.  That 
though  formerly  it  was  doubted,  whether  a  devise  to  an  infant  en  ventre  sa  mere  was 
good ;  yet  it  is  now  clear,  that  where  it  is  per  verba  de  futuro,  it  will  take  effect. 
Salk.  239.  Godolph.  386(1).  The  words  therefore  would  have  been  sufficient,  had 
any  person  come  in  being  capable  of  taking.  But  the  objection  is,  that  no  such 
person  ever  existed,  and  consequently  those  who  claim  in  remainder  on  the  dying  of 
such  person  under  twenty-one,  and  without  issue,  can  never  enjoy  the  estate. 

Now  in  answer  to  this,  it  is  olwervable,  that  it  is  no  unusual  thing  for  words  of 
condition  to  be  taken  as  words  of  limitation,  1  Vent.  202.  Salk.  570,  where  there  is 
a  remainder  over  (2).  Taking  it  therefore  as  a  limitation,  it  must  either  happen,  or 
become  impossible.  It  never  did  happen  ;  and  therefore  the  question  is,  whether  the 
limitation  over  of  the  term  be  so  remote,  as  not  to  be  allowed.  And  we  are  all  of 
opinion  it  is  not  too  remote  (3). 

For  this  purpose  the  case  of  Massenburg  v.  Ash  is  strong  in  point,  and  so  is  Martin 
v.  Long,  2  Vern.  151.     Abr.  Eq.  192.     And  this  is  agreeable  to  the  case  of  Scattergood 


2  STRANGE,  1094,  TRINITY   TERM,   11    GEO.  2  1053 

V.  Edge,  where  the  remainder  over  on  refusing  to  take  the  name  of  Edge,  was  held  a 
limitation,  and  not  a  condition.  The  devise  to  the  expected  son  of  Catherine  is  void, 
as  if  no  such  clause  in  the  will,  according  to  Mo.  487.  And  we  are  the  more  confirmed 
in  this  opinion  by  my  Lord  Ilarcourt's  decision  in  the  case  of  IVeskomhe  v.  Janes  (a), 
where  upon  the  very  clause  now  in  question,  ho  determined  that  the  devise  ovei'  in 
thirds  was  good. 

The  defendant  therefore  must  have  the  postea,  and  the  plaintiff  pay  the  costs  of  a 
nonsuit. 

N.B.  Mich.  19  Geo.  2,  Gvlliver  v.  Wicket,  the  same  question  was  determined  with 
regard  to  fee-simple  lands,  and  held  on  a  special  resolution  to  be  a  good  remainder 
in  thirds,  by  the  King's  Bench  (h),  though  the  Common  Pleas  had  been  of  another 
opinion  on  a  case  made  before  Eyre  C.J.  and  ruled  by  Willes  C.J.  and  Parker (c). 

(1)  Goodright  v.  Wright,  supra  30,  and  note  3,  and  Chapman  v.  Blisset,  Cas.  temp. 
Talb.  145,  150.  Doe  v.  Carkton,  1  Wils.  225.  Harris  v.  Barnes,  4  Burr.  2157.  Fearne 
Conting.  Eem.  3  ed.  430. 

(2)  Vide  Napper  v.  Saunders,  Hutt.  119.  Avelyn  v.  Ward,  1  Ves.  420.  LethieuUier 
v.  Tracy,  3  Atk.  774.  Slatham  v.  Bell,  Cowp.  40.  Bradford  v.  Folei/,  Doug.  63, 
Horton  v.  Witaker,  1  Term  Rep.  346.     Doe  v.  Shiphard,  Doug.  74.     Dno  v.  Brabant, 

3  Bro.  Chanc.  Eep.  393.  4  Term  Rep.  706,  S.  C.  in  B.  R.  Gough  Calthmpe  v.  Gough, 
ib.  notis. 

(3)  Vide  Gore  v.  Gwe,  ante,  958,  and  the  note. 

(a)  Prec.  Cha.  316.     1  Eq.  Abr.  245.     Gilb.  Eq.  Rep.  74,  S.  C. 

(b)  Reported  1  Wils.  16. 

(c)  Reported  Appendix  to  Andr.  Rep.  by  Vernon,  cited  1  Wils.  107.  3  Burr.  1624. 
1  Ves.  421. 

[1094]     Smalley  vers.  Kerfoot  et  Ux'. 
In  usum  suum  proprium  converterunt  is  not  ill  in  trespass  against  baron  and  feme(l). 

Trespass  against  baron  and  feme  for  entering  the  plaintiff's  house,  and  taking  his 
goods,  and  converting  them  to  their  own  use.  And  after  a  verdict  for  the  plaintitt, 
and  general  damages,  it  was  moved  in  arrest  of  judgment,  that  the  feme  could  not 
convert  to  her  own  use  ;  and  Salk.  114,  was  cited,  where  in  trover  it  was  held  ill. 

But  upon  consideration  the  Chief  Justice  delivered  the  resolution  of  the  Court, 
that  this  being  trespass,  it  was  well  enough  ;  for  the  conversion  here  is  not  the  git  of 
the  action,  as  it  is  in  trover,  this  action  being  maintainable  for  entring  the  house  and 
taking  the  goods:  and  we  must  take  it,  the  damages  were  given  only  for  that,  as 
where  words  are  joined  that  are  not  actionable,  (10  Co.  Osborn's  case)  the  Court  intends, 
they  were  only  added  to  shew  the  malice  of  the  party  :  and  it  is  the  same  in  trover, 
where  part  is  ill  described,  we  will  not  intend  damages  were  given  for  that. 
Cro.  Jac.  665. 

Agreeable  to  this  is  the  case  in  Salk.  119,  where  the  wife  joined  in  a  battery  on 
her,  per  quod  the  husband's  business  remained  undone  :  and  in  a  manuscript  report 
I  have  seen  of  that  case.  Holt  C.J.  says,  I  will  not  intend  the  Judge  suffered  that  to 
be  given  in  evidence. 

In  the  present  case  therefore  the  plaintiff  must  have  judgment. 

(1)  Bellew  V.  Scot,  ante,  440.     Morfoot  v.  Chevers,  ante,  631.     Bull.  L.  N.  P.  46. 


Hall  vers.  Hill  et  Ux'  Administratr'.     At  Guildhall. 

Wife's  owning  receipt  of  money  no  evidence  against  the  husband. 

In  an  action  for  wages  earned  by  the  plaintiff's  wife  of  the  defendant's  intestate, 
the  Chief  Justice  would  not  allow  the  wife's  owning  the  receipt  of  201.  ^o  be  given  in 
evidence  against  the  husband  (1). 

(1)  Vide  Williams  v.  Johnson,  ante,  504. 


1054  TRINITY   TERM,   11    GEO.  2  2  STRANGE,  1095. 

Cole  vers.  Hawkins. 

Contempt.     And.  275,  S.  C. 

A  copy  of  a  bill  of  Middlesex  was  served  on  the  defendant,  whilst  he  was  attend- 
ing the  sittings,  in  a  cause  wherein  he  was  defendant.  And  upon  motion  against  the 
attorney  for  a  contempt,  it  was  contended  to  be  right,  because  it  was  not  an  arrest, 
which  restrained  him  of  his  liberty.  But  the  Court  said,  that  the  privilege  was 
designed  as  well  to  prevent  any  interruption  [1095]  of  the  business  of  the  Court,  and 
it  was  equally  a  contempt.  And  they  would  have  committed  the  attorney,  if  he  had 
not  consented  to  waive  the  proceedings,  and  pay  costs. 

DoMiNus  Rex  vers.  Frederick  and  Tracy. 

The  wife  of  one  defendant  against  whom  material  evidence  has  been  given  cannot 
be  a  witness  for  the  other  on  an  indictment  against  two. 

The  defendants  were  indicted  for  a  joint  assault.  And  at  the  trial  in  Middlesex, 
it  was  insisted  to  examine  the  wife  of  the  defendant  Tracy  as  a  witness  for  the  other 
defendant :  but  there  having  been  material  evidence  given  against  the  husband,  and 
it  being  a  joint  trespass,  and  impossible  to  separate  the  cases  of  the  two  defendants 
in  the  account  to  be  given  of  the  transaction  ;  the  Chief  Justice  refused  to  let  her  be 
e-xamined  (1). 

(1)  Rex  V.  Inhabitants  of  Cliviger,  2  Term  Rep.  26-5.     B.  L.  N.  P.  286,  ed.  1790. 

Webb  vers.  Turner. 

What  comes  under  a  scilicet  shall  not  vitiate.     Andr.  250,  S.  C.  more  full. 

Ante,  954,  232. 

The  declaration  was  of  Michaelmas  term,  of  an  assault  on  the  18th  of  October, 
and  an  imprisonment  from  thence  for  25  weeks.  And  after  a  verdict  for  the  plaintiff, 
it  was  moved  in  arrest  of  judgment,  that  the  action  was  brought  too  soon,  and  it 
appeared  damages  had  been  given  for  an  imprisonment  long  after  the  action  was 
depending.  And  2  Saund.  169.  Salk.  662.  5  Mod.  286.  Cro.  Jac.  618.  1  Vent.  103. 
Hob.  189.     Carth.  386.     3  Lev.  246,  were  cited  in  support  of  the  objection. 

But  for  the  plaintiff  it  was  argued,  that  the  contiuuando  in  this  case  was  laid  under 
a  scilicet,  and  therefore  according  to  All.  22.  Hardr.  4,  and  Hob.  171,  284,  it  will 
not  vitiate  what  is  properly  laid  in  time :  and  that  this  differs  from  all  the  cases 
where  the  time  is  affirmatively  laid.  Besides,  it  is  laid,  that  he  did  imprison  the 
plaintiff,  and  therefore  respects  a  time  past,  and  as  to  that  only  the  evidence  could  be 
applied. 

And  of  this  opinion  was  the  Court,  and  the  plaintiff  had  judgment. 

Rice  vers.  Oatfield. 

A  conviction  is  not  necessary  to  prevent  the  devise  of  lands  by  a  Papist  in 
Ireland  (1).     S.  C.  Andr.  223,  235.     12  Vin.  Abr.  260,  pi.  12. 

Error  of  a  judgment  in  B.  E.  in  Ireland  in  an  ejectment  there  brought  on  the 
demise  of  Mary  Rice.  Upon  not  guilty  pleaded,  there  is  a  verdict,  and  judgment  for 
the  plaintiff,  and  a  bill  of  exceptions  was  sealed,  wherein  it  is  stated,  that  the  plaintiff' 
made  title  under  Sir  Stephen  Rice,  who  was  seised  in  fee,  and  died  a  Papist  in 
February  1715,  leaving  three  Popish  sons  Edwaid,  James,  and  Thomas  :  that  Edward 
in  Ja-[1096]-nuary  1716,  renounced  the  errors  of  the  Church  of  Rome,  and  conformed 
as  liy  law  required,  and  died  in  1720,  leaving  issue  the  lessor  of  the  plaintiff.  That 
in  opposition  to  this  the  defendant  gave  in  evidence,  that  Edward  in  1720,  devised 
the  premisses' to  one  under  whom  the  defendant  claimed.  To  encounter  which,  the 
plaintiff  insisted  that  Edward  died  a  Papist,  and  consequently  was  by  the  law  in 
Ireland  disabled  to  devise :  and  this  was  offered  to  be  proved  by  witnesses,  which 
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was  opposed  by  the  defendant,  who  insisted  that  the  plaintiff  should  produce  some 
record  of  the  conviction  of  Edward  :  notwithstanding  which  the  Judges  admitted  the 
evidence,  and  the  jury  found  for  the  plaintiff". 

And  now  it  was  argued  on  the  behalf  of  the  defendant,  1.  That  the  plaintiff  could 
not  be  allowed  to  contradict  his  former  evidence  ;  or  2.  If  he  could,  yet  parol  proof 
of  the  apostacy  was  not  sufficient. 

To  the  first  of  these  it  was  answered,  that  here  is  no  contradiction  ;  he  might 
conform  in  1716,  which  is  all  the  plaintiff  shewed  at  first,  and  relapse  in  1720,  which 
is  the  latter  proof  produced.  But  if  there  was  any  contradiction,  it  is  no  objection, 
for  in  the  case  of  Pike  v.  Badmering  on  a  trial  at  Bar  in  B.  R.  in  Lord  C.  J.  Pratt's  time, 
where  the  three  subscribing  witnesses  to  a  will  were  called  and  denied  their  hands, 
the  Court  admitted  the  plaintiff  to  contradict  that  evidence  ;  and  he  supported  the 
will  against  such  testimony  (2). 

As  to  the  second  point  it  was  answered,  that  the  Statutes  2  or  8  Annas  in  Ireland 
do  neither  of  them  require  a  conviction  :  and  it  would  be  absurd  if  they  did,  for 
a  man  cannot  be  convicted  after  his  death,  and  any  conviction  before  cannot  prove 
he  (lied  a  Papist,  which  is  the  circumstance  inducing  the  disability  :  and  as  this  is  a 
mere  matter  of  fact,  it  may  be  proved  by  witnesses,  as  all  other  facts  are. 

Besides,  it  was  said  to  be  a  point  determined  in  the  House  of  Lords  here,  2  February 
1729,  *  Boss  V.  Close.  The  appellants  claimed  as  purchasers  under  Sir  George 
Maxwell :  the  respondents  insisted  he  was  a  Papist,  and  could  not  dispose  :  in  answer 
to  which  the  appellants  insisted  he  was  never  convicted  :  but  the  Court  and  the  Lords 
were  of  opinion,  that  a  conviction  was  not  necessary,  to  avoid  any  voluntary  disposi- 
tion ;  though  to  subject  a  Papist  to  the  penalties  imposed  by  the  Act  for  a  relapse, 
it  might. 

And  upon  the  authority  of  this  case  and  the  reason  of  the  thing,  the  Court  here 
were  all  of  opinion,  that  the  parol  evidence  was  well  received  ;  and  affirmed  the 
judgment. 

(1)  But  now  by  the  Irish  Statutes  17  &  18  Geo.  3,  c.  49,  s.  2,  &  21  &  22  Geo.  3, 
c.  24,  s.  1,  lands,  &c.  of  Roman  Catholics  are  made  descendible,  devisable  and 
transferable  in  like  manner  as  if  they  were  the  property  of  Protestants. 

(2)  Lmve  v.  Jolliffe,  1  Black.  Rep.  365.  Goocltitle  ex  dem.  Alexander  v.  Clayton, 
4  Burr.  2224.     Skinn.  79,  413. 

*  3  Bro.  Par.  Ca.  473. 


[1097]     DoMiNUS  Rex  vers.  SoLgard. 

Where  a  man  of  war  is  infra  corpus  com',  the  land  coroner  may  go  abroad. 
Andr.  231,  S.  C.  more  full 

The  defendant  being  captain  of  a  man  of  war  in  commission,  and  lying  within  the 
harbour  of  Portsmouth  and  the  liberties  of  the  borough,  had  a  sailor  who  hanged 
himself  on  board  :  and  the  coroner  of  Portsmouth,  having  impanneled  a  jury,  went  to 
the  ship  with  his  jury  to  view  the  body  ;  but  was  refused  admittance  by  the  defendant, 
who  offered  to  send  the  body  to  them  on  shore. 

For  this  I  moved  for  an  information,  insisting  that  as  this  was  not  a  death  super 
altum  mare,  the  land  coroner  had  the  jurisdiction;  and  vouched  4  Inst.  141. 
Ow.  122.  Mo.  892,  the  Statute  4  E.  1,  de  Officio  Coronatoris.  H.  P.  C.  171.  Fleta, 
lib.  1,  c.  25.  Bract.  121.  33  H.  8,  c.  12,  and  Articuli  Super  Cbartas,  and  2  Hale's 
Hist.  P.  C.  16,  54. 

On  the  other  side  it  was  insisted  for  the  Admiralty,  that  they  had  a  coroner  of 
their  own  ;  and  it  might  be  of  ill  consequence,  to  admit  so  many  persons  on  board 
a  man  of  war.  But  the  Court  took  notice,  they  did  not  pretend  their  coroner  ever 
took  inquisitions,  so  it  was  contending  that  none  should  be  taken.  And  though  there 
have  been  variety  of  opinions  as  to  the  Admiralty  jurisdiction,  yet  it  was  never 
carried  farther  than  a  pretence  to  a  concurrent  jurisdiction  :  and  when  an  officer  is 
ready  to  do  his  duty,  and  is  opposed  without  the  duty  being  done ;  the  publick  justice 
is  concerned,  and  there  ought  to  be  an  information. 
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Castel  and  Carter. 
Import  of  the  word  quamplurimi.     And.  120,  241,  S.  C. 

Upon  error  from  Ireland  on  a  long  special  verdict  in  an  information  in  the  nature 
of  a  quo  warranto,  the  constitution  appeared  to  be,  that  the  Mayor  of  Clonmell  was 
to  be  sworn  before  his  predecessor  and  the  free  burgesses,  or  the  major  part  of  them  : 
that  by  the  verdict  it  is  stated,  that  the  defendant  was  chosen  per  maximum  numerum 
suffragiorura  of  the  free  burgesses,  presented  per  majorem  partem  of  them,  and  sworn 
in  priesentia  quamplurimorum  liberorum  burgensium. 

It  was  agreed,  that  since  Pender's  case  in  the  House  of  Lords,  the  judgment  of 
ouster  would  be  good,  if  the  swearing  was  defective :  and  therefore  I  only  applied 
myself  to  that,  and  insisted  that  quamplurimi  only  signified  very  many ;  and  it  was 
the  stronger  here,  when  it  was  opposed  to  the  words  maximum  numerum  and  [1098] 
majorem  partem,  and  it  would  be  dangerous  to  let  them  depart  from  the  known 
expression  to  denote  a  majority. 

Et  per  Curiam,  the  proper  interpretation  of  the  word  is  a  good  many,  and  this  is 
too  loose  an  expression,  to  make  a  title  upon  against  the  Crown.  So  the  judgment  of 
ouster  was  affirmed. 

DoMiNUS  Rex  vers.  Gardner. 

The  bare  keeping  a  gun  is  no  cause  of  conviction.     2  Sess.  Ca.  p.  385,  No.  204. 
Andr.  255,  S.  C.     14  Vin.  Abr.  3. 

The  defendant  was  convicted  by  a  justice  of  peace  for  keeping  a  gun,  contrary  to 
5  Ann.  c.  14.  And  it  was  objected,  that  a  gun  is  not  mentioned  in  that  statute,  and 
though  there  are  many  things  for  the  bare  keeping  of  which  a  man  may  be  convicted ; 
yet  they  are  only  such  as  can  only  be  used  for  destruction  of  the  game,  whereas  a  gun 
is  necessary  for  defence  of  a  house,  or  for  a  farmer  to  shoot  crows. 

E  contra  it  was  said,  that  a  gun  is  mentioned  in  22  &  23  Car.  2,  c.  25,  and 
considered  there  as  an  engine ;  and  the  5  Ann.  having  the  general  words  other 
engines,  shall  therefore  be  taken  to  include  a  gun. 

Sed  per  Curiam,  this  was  made  a  question  in  the  case  of  7'he  King  v.  King,  Pasch. 
3  Geo.  but  never  determined.  And  upon  consideration  we  are  of  opinion,  that  a  gun 
differs  from  nets  and  dogs,  which  can  only  be  kept  for  an  ill  purpose,  and  therefore 
this  conviction  must  be  quashed  (1). 

(1)  Rex  v.  Filer,  ante,  496.  Wingfield  v.  Stratford,  Say.  Rep.  15.  1  Wils.  315,  S.  C. 
Rex  V.  Hunt,  E.  15  Geo.  3.  Doug.  683  [1].  Avery  v.  Eoole,  Cowp.  825.  Rex  v. 
Hartley,  Cald.  175.     Rex  v.  Thompson,  2  Term  Rep.  18. 


[1099]    Michaelmas  Term,  12  Georgii  2,  Regis.    In  B.  R. 

Sir  William  Lee,  Knt.,  Chief  Justice.  Sir  Francis  Page,  Knt.,  Sir  Edmund  Probyn, 
Knt.,  Sir  William  Chappie,  Knt.,  Justices.  Dudley  Ryder,  Esq.,  Attorney  General. 
John  Strange,  Esq.  Solicitor  General. 

Thrustout  vers.  Troublesome  ex  demiss'  Parke  et  Ux'. 

Costs  not  demandable  for  a  number  of  ejectments.  Andr.  297,  S.  C.  But  the  point 
there  is,  that  proceedings  upon  a  subsequent  ejectment  shall  be  staid,  pending  a 
former  one  brought  in  C.  B.  for  the  same  lands  upon  the  same  title. 

The  lessors  of  the  plaintiff  delivered  three  ejectments  in  C.  B.  and  two  in  B.  R. 
for  the  same  tenements,  and  made  the  defendants  attend  at  five  assizes,  but  counter- 
manded in  time  to  save  costs  :  I  applied  to  stay  proceedings  in  the  last  ejectment,  till 
costs  paid  of  the  former,  on  account  of  the  vexation.  But  the  Court  would  not  do  it, 
inasmuch  as  costs  were  not  demandable  by  the  rules  of  the  Court  (1). 

(1)  Smith  v.  Barnardiston,  2  Black.  904,  contra,  et  vide  Short  v.  King,  ante,  681. 
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Mytton  vers.  Cock. 

On  a  bare  leaving  a  thing  in  another's  custody  the  law  raises  a  promise 
not  grosly  to  neglect  or  abuse  it. 

The  plaintiff  who  was  owner  of  a  carton,  left  it  in  the  hands  of  the  defendant, 
who  was  an  auctioneer,  without  any  particular  agreement  to  take  care  of  it,  or  re- 
deliver it  safe,  and  without  any  agreement  for  a  reward.  And  in  a  special  action 
upon  the  case  for  not  re-delivering  it  safe,  but  sufTering  it  to  be  spoiled,  it  appeared 
upon  the  evidence,  that  the  painting  was  upon  paper  pasted  on  canvas,  and  that 
it  was  kept  by  the  [1100]  defendant  in  a  room  next  to  a  stable,  in  which  there  was  a 
wall  that  had  made  it  damp  and  peel.  And  upon  this  evidence  it  vvas  left  to  the 
jury,  whether  this  was  a  gross  neglect.  And  they  found  for  the  plaintiff,  301. 
damages. 

And  now  upon  motion  for  a  new  trial,  the  Court  agreed,  that  in  this  case  of  a 
simple  depositum  without  a  reward  the  law  raises  only  a  promise  not  grossly  to 
neglect  or  abuse  the  deposit :  and  that  therefore  it  was  left  properly  to  the  jury,  and 
there  ought  to  be  no  new  trial  (1).     Strange  pro  quer'. 

(1)  Vide  in  Coggs  v.  Bernard,  2  Ld.  Rayra.  913.  In  Larie  v.  Cotton,  1  Ld.  Raym. 
655.     In  Gibbon  v.  Paynton,  4  Burr.  2300.     Jones  on  Bailments,  46,  62,  &c. 

LOCKEY  vers.  Dangerfield. 

No  prohibition  for  You  are  a  bawd  (1).     Andr.  286,  S.  C.     17  Vin.  591,  n. 

Libel  in  the  Spiritual  Court  for  these  words,  "You  are  a  bawd."  And  upon 
motion  for  a  prohibition,  Raym.  115.  3  Mod.  74,  were  cited,  to  prove  that  an  action 
would  lie.  But  the  Court  upon  consideration  discharged  the  rule  ;  for  it  is  not  a 
charge  of  keeping  a  bawdy-house,  which  is  punishable  as  a  temporal  offence.  1  Roll. 
Abr.  44,  pi.  8.  And  an  action  will  lie  for  those  words,  but  for  the  word  bawd  only 
it  will  not,  that  being  perhaps  no  more  than  a  solicitation  of  chastity.     1  Sid.  241. 

1  Vent.  53.  Salk.  552,  and  Trin.  4  Annoe,  Regina  v.  Pearson,  who  was  convicted  at 
Hicks's  Hall  for  being  a  common  bawd,  and  procuring  men  and  women  to  meet  and 
commit  fornication  :  the  Court  on  error  reversed  it,  since  it  might  only  be  in  a  private 
room,  and  be  but  a  sollicitation  of  chastity,  and  not  amount  to  the  temporal  offence  of 
keeping  a  bawdy-house  to  the  nusance  of  the  neighbourhood.  And  the  same  point  as 
this  was  determined  in  B.  R.  Hil.  3  Geo.  1,  Savil  v.  Kirby. 

(1)  Vide  Hodges  v.  Corbet,  ante,  545.     Carslake  v.  Mapledoram,  2  Term  Rep.  473. 

Peyton  vers.  Burdus. 

Practice. 

The  interlocutory  judgment  was  signed  in  Trinity  term  1737,  and  in  August  1738, 
a  writ  of  inquiry  was  executed  upon  eight  days  notice ;  which  was  set  aside  as 
irregular :  and  held,  that  where  a  term's  notice  of  trial  is  required,  there  must  at  the 
same  distance  of  time  be  the  like  notice  of  executing  a  writ  of  inquiry  (1). 

(1)  See  Bogg  v.  Rose,  post,  1164,  S.  P.  But  this  is  to  be  understood  a  voluntary 
delay  on  the  part  of  the  plaintiff,  without  the  defendant's  assent.     Bosworth  v.  Philips, 

2  Black.  784.     IFalier  v.  Stewart,  ib.  918.     Hayley  v.  Riley,  Doug.  71. 

DoMiNUS  Rex  vers.  Haddock. 

Practice  on  indictment  of  mayhem. 

The  defendant  was  indicted  of  a  mayhem.  And  it  being  laid  as  usual  felonice, 
the  question  was,  whether  the  defendant  must  be  brought  to  the  Bar,  or  whether 
his  plea  might  [1101]  be  delivered  in  the  office :  and  the  Court  held,  that  there  was 
no  occasion  of  going  to  the  Bar,  it  not  being  necessary  to  lay  it  so  now,  that  life  and 

K.  B.  XXII.— 34 


1058  MICHAELMAS   TERM,   12    GEO.  2  2  STRANGE,  U02. 

member  is  not  affected,  though  the  practice  has  been  to  draw  the  indictments  in  the 
old  form. 

Clowes  vers.  Brooke,  an  Executor. 

What  the  proper  replication  to  a  plea  of  infancy  in  assumpsit.     Andr.  277,  S.  C. 

In  assumpsit  for  a  farrier's  bill,  the  defendant  pleaded,  that  the  testator  was  an 
infant:  the  plaintitT  replied,  that  the  demand  was  for  looking  after  his  horses,  and 
that  the  work  was  necessary  for  the  horses.  And  on  demurrer  the  Court  held,  that 
the  replication  was  ill ;  for  it  should  have  been  only  a  general  replication,  that  it  was 
necessaries  for  the  infant,  and  left  it  to  evidence,  where  the  circumstances  of  his  health 
and  fortune  would  be  considered  (1) ;  and  though  the  work  might  be  necessary  for 
the  horses,  yet  non  constat  the  horses  were  necessary  for  the  infant.  Judicium  pro 
defendente. 

(1)  Vide  Huggins  v.  Wiseman,  Carth.  110.  According  to  the  report  in  Andrews 
the  replication  might  have  been,  "  that  the  physick,  &c.  was  for  the  horses  of  the 
defendant,  kept  by  him  for  his  necessary  use."  See  5  Com.  Dig.  Pleader  (2  W.  22), 
644. 

DoMiNUS  Eex  vers.  Bryan. 

An  excuse  under  a  proviso  need  not  be  taken  notice  of  in  a  conviction  (1). 
Andr.  289,  S.  C.  cited  post,  1119. 

The  defendant  was  convicted  on  the  Gin  Act,  and  an  exception  was  taken,  that 
there  was  no  averment,  that  it  was  not  sold  to  be  used  in  medecine:  and  the  cases  on 
the  Game  Act  were  mentioned,  where  in  convictions  it  is  necessary  to  exclude  all  the 
qualifications  for  killing  game. 

Strange  contra  insisted,  that  the  reason  of  that  was  because  those  were  in  the 
enacting  clause,  whereas  this  about  medicine  comes  in  by  way  of  proviso,  and  is  by 
way  of  defence  to  be  shewn  on  the  defendant's  part.  And  for  that  purpose  he  cited 
Mich.  11  Geo.  1,  Rex  v.  Thced;  where  in  a  conviction  for  obstructing  an  excise-officer 
on  8  Ann.  c.  9,  it  was  objected,  that  it  not  being  averred  to  be  in  the  day,  it  should 
have  been  shewn  that  there  was  a  constable  present,  which  is  made  necessary  in  the 
night ;  but  held  well,  and  its  being  in  the  night,  should  have  been  shewn  on 
defendant's  part. 

Et  per  Curiam,  this  is  brought  within  the  general  enacting  clause :  and  the  true 
distinction  is,  where  the  extenuation  comes  in  by  way  of  proviso,  or  exception.  The 
conviction  was  confirmed. 

(1)  Rex  v.  Ford,  ante,  555. 


[1102]    Smith  vers.  Dudley. 

Practice,  as  to  special  bail  in  Counties  Palatine. 

By  11  &  12  W.  3,  c.  9,  sheriffs  are  not  to  take  special  bail  in  Wales,  or  Counties 
Palatine,  on  process  from  Westminster-Hall,  unless  a  debt  of  201.  is  sworn  to.  In 
this  case  special  bail  was  taken  for  121.  upon  process  into  Lancashire:  and  upon  a 
motion  for  common  bail,  it  was  insisted,  that  the  Act  12  Geo.  1,  c.  29,  about  not  hold- 
ing to  bail  under  101.  having  only  an  exception  of  Scotland,  was  intended  to  extend 
to  all  other  places,  and  consequently  was  a  virtual  repeal  of  11  &  12  W.  3.  Sed  per 
Curiam,  they  are  not  inconsistent,  for  12  Geo.  1,  does  not  say,  you  shall  have  bail  for 
101.  but  that  you  shall  not  have  bail  under  101.  whereas  in  11  &  12  W.  3,  there  are 
negative  words:  and  the  oath  here  being  only  to  121.  the  plaintiff  was  not  intitled  to 
.special  bail,  and  the  rule  for  common  bail  must  be  absolute  (1). 

(1)  Lord  Molineaux  v.  Charles,  Barnes  69.  Rayner  v.  Brmigh,  Barnes  89,  S.  P. 
in  C.  B. 
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DoMiNus  Rex  vers.  Armstrong. 

No  new  trial  can  be  moved  for  on  the  Crown  side  after  the  signing 
an  interlocutory  judgment. 

After  a  verdict  pro  Rege  in  an  information  in  nature  of  a  quo  warranto,  the 
prosecutor  gave  the  usual  four  day  rule  in  the  office,  and  signed  an  interlocutory 
judgment.  But  before  costs  ta,xed,  or  any  final  judgment  signed,  the  defendant 
came  to  move  for  a  new  trial.  And  the  Court  held,  he  was  too  late ;  for  though 
these  motions  may  be  received,  even  in  another  teim,  yet  that  is  upon  a  supposition, 
that  nothing  has  been  done  since  the  verdict:  and  so  it  was  held  Triii.  10  Geo.  1, 
Jiex  V.  Pollard  {a),  and  Mich.  9  Geo.  1,  Gllman  v.  Smith,  where  on  the  plea  side  the 
four  days  rule  was  out,  the  Court  held  the  defendant  was  not  too  late,  there  being  no 
judgment  signed ;  and  that  signing  judgment  was  the  material  act(l),  this  has  made 
all  attornies  general  sign  judgment  as  soon  as  they  can  by  the  rules  of  the  Court. 

(a)  Rep.  8  Mod.  264.  2  L.  Raym.  1370.  2  Sess.  Ca.  10,  pi.  17.  See  Sel.  Cas. 
Evid.  59. 

(1)  Vide  Rex  v.  Gibson,  ante,  968.  Bex  v.  Gough,  Dougl.  791,  and  see  Rex  v.  D. 
Holt,  5  Term  Rep.  436,  where  it  is  considered  as  settled,  that  the  defendant  can  not 
of  right  move  for  a  new  trial  after  the  first  four  days.  But  that  if  it  appear  to  the 
Court  at  any  time  before  judgment  that  injustice  has  been  done  him,  they  will  grant 
a  new  tyial. 

Bertie  vers.   Clutterbuck. 

Error  does  not  lie  in  the  Exchequer  Chamber  on  an  award  of  execution  only.  Andr. 
287,  S.  C.  bv  the  name  of  Croiv  v.  Maddotk.  5  Mod.  229.  Salk.  263.  Comb.  394. 
I  L.  Raym.'  97.  Holt  271.  12  Mod.  105.  Yelv.  157.  1  Vent.  38,  168.  Cro. 
Jac.  171.     Cro.  Car.  218. 

After  judgment  of  a  year's  standing  in  B.  R.  the  plaintiflf  sued  out  a  scire  facias, 
on  which  he  obtained  an  award  of  execution  :  of  this  only  the  defendant  brought 
error  in  the  Exchequer  Chamber  :  and  it  was  held,  that  27  Eliz.  c.  8,  does  not  extend 
to  this  case,  and  leave  was  given  to  take  out  execution. 

[1103]    DoMiNus  Rex  vers.  Miller. 

A  person  must  be  idle  as  well  as  disorderly  to  be  committed  for  a  vagrant. 

By  a  private  Act  for  erecting  a  workhouse  in  Gloucester,  power  is  given  to  the 
governors,  to  apprehend  any  rogues,  vagrants,  sturdy  beggars,  or  idle  and  disorderly 
persons,  within  the  city  :  the  defendant  was  committed  for  being  a  disorderly  person  : 
and  upon  a  habeas  corpus  was  discharged.  For  per  Curiam,  he  must  be  idle  as 
well  as  disorderly  ;  being  drunk  is  being  disorderly,  and  yet  it  was  never  intended 
that  this  Act  should  be  put  in  execution  against  persons  of  all  ranks  under  such  a 
circumstance. 

Garland,  qui  tam,  vers.  Burton. 

No  information  lies  at  the  assizes  for  non-residence  (1).     Andr.  27,  175,  291,  S.  C. 

6  Vin.  Abr.  341,  pi.  18. 

An  information  was  brought  at  the  assizes  on  21  Hen.  8,  c.  13,  against  the 
defendant  for  non-residence :  and  the  action  is  thereby  given  to  him  that  will  sue  in 
any  of  the  King's  Courts  by  bill,  plaint,  or  information,  in  which  no  essoin  is  to  be 
allowed.  And  upon  demurrer  the  Court  held,  that  it  would  not  lie  at  the  assizes,  but 
must  be  brought  in  B.  R.  according  to  Cro.  Car.  112,  146.  Het.  101.  Sir  W. 
Jones  198.  Hutt.  98.  For  21  Jac.  1,  c.  17,  never  intended  to  give  a  new  jurisdic- 
tion to  the  assizes  in  cases  where  they  had  it  not  before.  Vide  Salk.  372,  373.  And 
it  was  said,  that  Farthing,  qui  tam,  v.  Markham,  Mich.  13  Geo.  1  (a),  was  never  argued, 
but  the  rule  was  only  to  shew  cause,  and  never  stirred  again. 
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N.B.  Before  any  demurrer  there  was  a  rule  to  shew  cause  why  the  information 
should  not  be  quashed,  but  the  Court  refused  to  enter  into  the  consideration  of  it 
upon  such  a  motion  (2). 

Mich.  13  Geo.  2,  the  Court  made  a  rule  on  18  Eliz.  c.  5,  for  the  prosecutor  to  pay 
costs,  though  this  was  not  a  judgment  on  the  merits  (3). 

(1)  Leigh  v.  Kent,  3  Term  Rep.  302.  Bevan  v.  Williams,  3  Term  Rep.  365,  S.  P. 
and  see  Balls  qui  tarn  v.  Atwood,  1  H.  Black.  546. 

(a)  Andr.  292. 

(2)  Rex  V.  Jacrnnb,  ante,  953.  But  it  has  been  held,  that  an  information  may  be 
quashed  for  defect  of  jurisdiction  upon  motion.  Bex  v.  Williams,  1  Burr.  385.  Rex 
V.  Wesley,  cited  ib.  389,  per  Denison  J.     Rex  v.  Holmes,  Andr.  216,  seems  contra. 

(3)  See  Hullock  on  Costs,  203. 

Theed  vers.  Lovell.    At  Guildhall. 

Indorsement  of  note  struck  out  at  Nisi  Prius. 

When  the  note  was  delivered  in,  the  plaintiff's  name  was  upon  it.  And  the  Chief 
Justice  permitted  it  to  be  struck  out  in  Court,  it  being  only  an  indorsement  in  blank. 

[1104]    DoMiNus  Rex  vers.  Ellis.    At  Guildhall. 

Defendant  in  ejectment  no  witness  on  indictment  for  perjury. 

On  an  indictment  for  perjury  in  evidence  given  at  the  trial  of  an  ejectment,  the 
Chief  Justice  refused  to  let  any  of  the  defendants  in  the  ejectment,  against  whom  the 
verdict  was  given,  be  examined  as  witnesses  for  the  prosecutor.  And  it  was  said  to 
have  been  so  ruled  on  conference  with  all  the  Judges.     4  Geo.  1,  Rex  v.  Newens{\.). 

(1)  Vide  Rex  v.  Nunez,  ante,  1043.  But  this  case  seems  over-ruled  in  Rex  v. 
Brmighton,  post,  1229,  and  Abraham  v.  Bunn,  4  Burr.  2251,  by  which  it  appears 
established,  that  a  witness  shall  not  be  deemed  incompetent  through  interest,  unless 
he  either  is,  or  conceives  himself  liable  to  gain  or  lose  by  the  event  of  the  verdict,  or 
unless  it  may  be  given  in  evidence  in  another  action  for  him.  Vide  Carter  v.  Pearce, 
1  Term  Rep.  164.  Bell  v.  Hanmod,  3  Term  Rep.  308.  Bent  v.  Baker,  ib.  27.  But 
there  seems  to  be  a  distinction  between  an  indictment  at  common  law  for  perjury, 
and  one  upon  5  El.  c.  9.  For  by  the  14th  sect,  of  that  statute,  the  party  injured  is 
in  case  of  conviction  intitled  to  a  moiety  of  the  penalty,  and  therefore  seems  incom- 
petent, as  being  an  evidence  for  his  immediate  interest,  in  the  same  way  as  an 
informer  where  he  is  intitled  to  part  of  the  penalty.  Rex  v.  Tilly,  ante,  316.  Gilb. 
Law  of  Evid.  3  ed.  127. 

Yates  vers.  Boen.     In  Middlesex. 

Lunacy  may  be  given  in  evidence  on  non  est  factum. 

In  debt  upon  articles,  the  defendant  pleaded  non  est  factum,  and  upon  the  trial 
offered  to  give  lunacy  in  evidence.  The  Chief  Justice  at  first  thought  it  ought  not 
to  be  admitted,  upon  the  rule  in  Beverley's  case,  4  Co.  123  b.  that  a  man  shall  not 
stultify  himself  :  but  on  the  authority  of  Smith  v.  Carr,  5  July  1728,  where  Chief 
Baron  Pengelly  in  the  like  case  admitted  it,  and  on  considering  the  case  of  Thmnpson 
V.  Leech,  in  2  Vent.  198,  the  Chief  Justice  suffered  it  to  be  given  in  evidence.  And 
the  plaintiff  upon  the  evidence  became  nonsuit  (1). 

(1)  So  also  excessive  drunkenness  at  the  time  of  signing  the  deed  may  be  given 
in  evidence  upon  this  issue.  Cole  v.  Rohhins,  Bull.  L.  N.  P.  172,  and  a  woman  may 
give  her  coverture  in  evidence.  Cole  v.  Delaune,  3  Keb.  228.  Gilb.  Law  of  Evid. 
165,  3  ed.  But  that  which  will  only  prove  the  deed  to  be  voidable,  as  infancy,  cannot 
be  taken  advantage  of  upon  it.  Vide  Gilb.  Law  of  Evid.  3  ed.  165.  Bull.  L.  N.  P. 
172.     12  Vin  Abr.  181. 
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At  the  Council,  9  December  1738. 

Present  the  two  Chief  Justices. 

A  Mahometan  sworn  upon  the  Koran.     Omichund  v.  Barker,  in  Cane'  23  February, 
18  Geo.  2.     1  Wils.  84.     1  Atk.  19,  S.  C. 

On  a  complaint  of  Jacob  Fachina  against  General  Sabine,  as  Governor  of  Gibraltar ; 
Alderaman  Ben  Monso,  a  Moor  was  produced  as  a  witness,  and  sworn  upon  the  Koran. 
I  made  no  objection  to  it  (1). 

(1)  So  also  he  may  be  a  witness  in  a  prosecution  for  a  capital  offence.  John 
Morgan's  case,  Leech  Cro.  Cas.  58. 

[1105]    Hilary  Term,  12  Georgii  2,  Regis.    In  B.  R. 

Sir  William  Lee,  Knt.,  Chief  Justice.  Sir  Francis  Page,  Knt.,  Sir  Eilmund  Probyn, 
Knt.,  Sir  William  Chappie,  Knt.,  Justices.  Dudley  Ryder,  Esq.,  Attorney  General. 
John  Strange,  Esq.,  Solicitor  General. 

Smith  ex  demlss'  Dormer  vers.  Parkhurst  et  Al'. 

New  trials  may  be  had  in  ejectment,  and  after  a  trial  at  Bar(l). 
Andrews  315,  very  full. 

Upon  a  trial  at  Bar  in  ejectment,  the  parties  agreed  to  a  special  verdict  as  to  a 
point  of  law  arising  upon  a  family  settlement.  But  there  being  a  question  of  fact  in 
which  they  did  not  agree,  that  was  left  to  the  jury,  who  found  it  for  the  plaintiff 
against  the  weight  of  the  evidence. 

The  defendant  moved  for  a  new  trial,  and  three  objections  were  made.  1.  That 
it  was  after  a  trial  at  Bar.  2.  That  it  was  in  the  case  of  a  special  verdict.  And 
3.  That  it  was  in  ejectment.  These  points  were  solemnly  argued  at  the  Bar,  and  the 
Court  took  time  to  consider  of  them. 

And  as  to  the  first,  the  Court  held,  that  in  the  case  of  a  verdict  against  evidence, 
its  being  a  trial  at  Bar  was  no  objection  to  a  new  trial,  which  had  been  granted  in  the 
case  of  Bewdlcy,  and  in  the  case  of  Sir  Christopher  Musgrave  v.  Nevinson.  Pas.  10  Geo.  1, 
ante,  584. 

As  to  the  second  objection  they  gave  no  opinion,  it  not  being  necessary  to 
determine  it  upon  the  rule  they  intended  to  pronounce  in  this  case. 

[1106]  As  to  the  third  objection,  they  strongly  inclined,  that  the  verdict  not  being 
final  in  ejectment,  a  new  trial  ought  not  to  be  granted,  but  upon  very  particular 
circumstances,  where  justice  is  no  otherwise  to  be  attained.  And  they  observed,  that 
no  case  had  been  cited  of  a  new  trial  in  ejectment  after  a  trial  at  Bar. 

But  the  point  upon  which  the  new  trial  in  this  case  was  denied  was,  because  they 
said  the  evidence  was  doubtful,  and  in  such  a  case  a  verdict  at  Bar  ought  to  stand  (2). 

(1)  Vide  Bright  v.  Eynon,  1  Burr.  395.  Eichards  v.  Syms,  2  Atk.  319.  Baker  v. 
Hart,  1  Vez.  28.     Doe  ex  dem.  Foster  v.  JFilliams,  Cowp.  621. 

(2)  Vide  Ashley  v.  Ashley,  post,  1142. 

Vaughan  vers.  Browne. 

An  administration  pendente  lite  may  be  pleaded  puis  darrein  continuance  to  justify 
a  retainer  (1).     Andr.  328,  S.  C. 

The  defendant  is  sued  as  executor  :  and  pleads  a  judgment  to  himself  in  the  life 
of  the  deceased,  and  a  retainer  :  the  plaintiff  replies,  that  he  was  executor  only  de  son 
tort :  and  the  defendant,  by  way  of  plea  puis  darrein  continuance  rejoins,  that  he  has 
since  obtained  letters  of  administration.  And  upon  demurrer  it  was  objected,  that 
this  is  to  abate  the  plaintiffs  writ,  which  was  well  brought,  by  matter  subsequent  not 
depending  on  any  act  of  the  plaintiffs :  and  that  the  rejoinder  was  a  departure  from 
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the  plea.  But  the  Court  held,  it  was  well  enough  ;  for  the  first  plea  does  not  say 
there  was  a  will,  and  the  defendant  could  not  at  that  time  do  otherwise  than  admit 
an  acting  as  executor.  And  they  said  it  would  be  very  hard  to  lay  it  down,  that  if 
a  man  who  sues  for  administration  is  opposed,  and  the  cause  runs  out  into  any  length, 
that  the  acting  pendente  lite  should  be  construed  such  a  wrongful  executorship,  as 
can  never  be  purged,  so  as  to  give  him  the  benefit  of  retaining :  besides  these  pleas 
puis  darrein  continuance  begin  with  a  relicta  verificatione  of  the  former,  which  shews 
it  may  be  departed  from  (2).     The  defendant  had  judgment. 

(1)  Vide  Williamsmi  v.  Norwich,  Sty.  337.  1  Roll.  Abr.  923  L.  pi.  12,  and  Curtis 
V.  Vernon,  3  Term  Eep.  587. 

(2)  Vide  Barber  v.  Palmer,  1  Ld.  Raym.  693.  Salk.  178.  12  Mod.  539,  S.  C. 
Jenk.  160,  case  2.     Stoner  v.  Gibson,  Hob.  81.  Moore  871. 

Marsh  vers.  Yellowly. 

Where  an  executor  shall  pay  costs  on  a  nonsuit.     Andr.  356,  much  fuller. 
Bull.  L.  N.  P.  332,  S.  C.     Ante,  682. 

In  an  action  brought  by  the  plaintiff  as  executor  of  an  attorney,  one  count  was, 
that  the  testator  in  his  life  was  employed  by  the  defendant  and  did  business,  but 
dying  in  the  midst  of  it  the  plaintiff  caused  the  same  to  be  finished,  and  the  defendant  in 
consideration  thereof  undertook  to  pay.  The  plaintiff  was  nonsuit  at  the  trial.  And 
now  the  defendant  moved  for  costs,  upon  the  authority  of  the  cases,  where  it  has  been 
held,  that  if  the  plaintiff  might  have  declared  upon  a  promise  made  or  a  wrong  done 
to  himself,  he  shall  pay  costs,  it  being  a  cause  of  action  arising  in  his  own  time. 

[1107]  Et  per  Curiam,  (upon  consideration)  we  are  all  of  opinion,  that  the  plaintiff 
ought  to  pay  costs.  The  reason  why  executors  have  been  excused,  arises  from  the 
words  of  23  H.  8,  c.  15,  which  speaks  only  of  contracts  made  with,  or  wrongs  done  to 
the  plaintiff:  here  is  a  demand  for  which  the  executor  might  undoubtedly  maintain 
an  action  in  his  own  right :  and  it  falls  within  the  reason  of  paying  costs  where  an 
executor  declares  upon  a  conversion  in  his  own  time(l). 

(1)  Vide  Cockerill  v.  Kynaston,  4  Term  Rep.  277,  and  the  various  eases  cited  in 
Hullock  on  Costs  174,  &c. 

Archer  vers.  Snatt. 

Proceedings  on  a  mortgage  may  be  staid  by  the  purchaser  of  the  equity  of  redemption, 
without  payment  of  a  bond.     Andr.  341,  S.  C.  more  full. 

The  defendant  purchased  the  equity  of  redemption,  and  had  possession  of  the 
estate  :  the  lessor  of  the  plaintiff  was  a  mortgagee,  and  had  also  lent  money  on  a  bond. 
And  the  Court  being  moved  to  stay  proceedings  on  payment  of  the  mortgage  money, 
with  interest  and  costs  ;  it  was  referred  to  the  master.  And  the  lessor  insisting  to  be 
paid  the  bond,  before  he  would  re-convey,  the  matter  was  specially  reported.  And 
the  Court  was  of  opinion,  that  this  not  being  an  application  by  an  heir  (1),  but  the 
mortgagor  or  his  assignee  of  the  equity  of  redemption  ;  they  could  not  allow  the  bond 
debt  to  be  brought  in  ;  but  were  to  act  in  this  case  according  to  the  rules  of  a  Court 
of  Equity,  where  a  redemption  is  constantly  decreed  upon  payment  of  the  mortgage 
money  only  (2).  And  it  was  said  to  have  been  so  held  ilil.  11  Geo.  2,  in  B.  R.  IFood 
ex  dimiss'  Cowhurst  v.  Mortimer  et  AV,  and  Eq.  Cases  325. 

(1)  That  the  heir  must  have  paid  the  debt  due  by  bond  as  well  as  that  by  mort- 
gage. Vide  Shuttleiomih  v.  Laymck,  1  Vern.  245.  Coleman  v.  IVinch,  1  P.  Wnis.  776. 
Po^vis  V.  Corbet,  3  Atk.  556.     Troughton  v.  Trougliton,  1  Vez.  87. 

(2)  Challis  v.  Casbmn,  Prec.  in  Chanc.  407.  Coleman  v.  IFincli,  1  P.  Wms.  775. 
Morret  v.  I'aslce,  2  Atk.  53.  Anon.  2  Vez.  652.  Bingham  v.  Gregg,  Barnes  182,  ace. 
Banter  v.  Manning,  1  Vern.  244,  videtur  contra  ;  and  see  also  upon  this  subject  Anon. 
2  Vern.  177.  Demainbray  v.  Metcalf,  Prec.  Chanc.  419.  Vanderzee  v.  IVillis,  3  Bro. 
Chan.  Ca.  21. 
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Case  of  the  Vicar  of  Dartford. 

Clergyman  not  obliged  to  be  expenditor  of  sewers.     Andr.  335,  by  the  name  of 

Chambers's  case  much  fuller. 

The  Court  granted  him  a  writ  of  privilege  against  serving  the  office  of  expenditor 
to  the  commissioners  of  sewers,  on  the  authority  of  1  Mod.  282.  1  Vent.  105. 
1  Lev.  303.  2  Keb.  603.  6  Mod.  140.  Though  it  was  insisted,  that  this  was  an 
office  which  might  be  executed  by  deputy. 


DoMiNUS  Rex  vers.  Lord  Ossulston  et  Al'. 

Information  granted  for  taking  away  a  young  woman  from  her  guardian  and  marrying 
her.     Andr.  310,  S.  C.  much  fuller.      14  Vin.  Abr.  203. 

On  a  motion  for  an  information,  it  appeared,  that  the  defendants  contrived  to 
get  a  young  lady  out  of  the  custody  of  her  guardian  assigned  in  Chancery,  and 
marry  her,  and  that  a  coach,  &c.  was  prepared,  into  which  she  voluntarily  went, 
and  was  carried  into  Sussex,  and  there  married. 

[1108]  And  the  Court  granted  the  information  ;  though  in  4  Mod.  144,  it  is 
said  not  to  be  an  offence  at  common  law  :  for  they  said,  it  was  certainly  a  con- 
spiracyl^l);  and  1  Sid.  387.  1  Lev.  257,  and  2  Mod.  130,  are  in  point.  Besides, 
they  inclined,  that  though  she  went  voluntarily,  yet  it  was  a  taking  and  conveying 
of  her  within  the  meaning  of  sect.  3,  of  4  Ph.  &  Mary,  c.  8,  which  puts  the  case  of 
her  consenting,  and  lays  a  penalty  upon  her. 

In  this  case  it  appeared,  the  Court  of  Chancery  had  committed  the  defendants 
for  a  contempt  :  but  the  Court  granted  the  information  notwithstanding,  and  Mr. 
Attorney  General  refused  a  nolle  prosequi. 

(1)  Vide  Bex  v.  Thorp,  Com.  26.  Holt  333.  5  Mod.  221.  Comb.  456,  S.  C. 
Reg.  V.  Blachet,  7  Mod.  39. 

Jones  vers.  Harris.     In  Middlesex. 

Though  defendants  who  plead  to  issue  are  acquitted,  yet  damages  may  be  assessed 
against  defaulters.     Ante,  507  (1). 

In  trespass  against  six  defendants,  three  sufTered  judgment  to  go  by  default,  and 
the  other  three  pleaded  not  guilty  :  the  venire  went  tam  ad  triandum  quam  ad 
inquirendum  :  and  on  evidence  it  appeared,  that  the  trespass  vras  done  after  the 
action  brought,  it  being  a  general  memorandum.  Whereupon  the  Chief  Justice 
directed  the  jury  to  acquit  the  three  defendants,  but  suffered  the  plaintiff  to  go  on 
and  assess  his  damages  as  to  the  others. 

(1)  Cressy  v.  Wehh  &  AV,  post,  1222,  S.  P. 


Pitts  vers.  Evans.    In  C.  B. 

Prohibition  to  suit  by  a  clerk  of  a  parish  for  fees.     1  Barnes  428.     Prac.  Reg.  356. 
But  not  S.  P.  13  Vin.  155,  pi.  7. 

A  prohibition  was  granted  to  a  suit  in  the  Spiritual  Court  by  the  clerk  of  St. 
Magnus  for  Is.  4d.  assessed  on  the  defendant's  house  at  a  vestry  in  1672,  to  be  paid 
to  the  parish  clerk.  For  per  Curiam,  he  is  a  temporal  officer  (1)  :  or  if  not,  yet  he 
could  not  sue  there  for  such  a  rate  ;  for  if  it  is  due  by  custom  he  may  maintain  an 
assumpsit,  if  not,  a  quantam  meruit,  or  a  bill  in  equity. 

(1)  Peake  v.  Bourne,  ante,  942. 
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[1109]    Easter  Term,  12  Georgii  2,  Regis.     In  B.  R.  ,j 

Sir  William  Lee,  Knt.,  Chief  Justice.  Sir  Francis  Page,  Knt.,  Sir  Edmund  Probyn,  ',' 
Knt.,  Sir  William  Chappie,  Knt.,  Justices.  Dudley  Ryder,  Esq.,  Attorney  General,  1 
John  Strange,  Esq.,  Solicitor  General. 


Croft  vers.  Pawlet. 

Though  signing  in  the  devisor's  presence  is  not  mentioned  in  the  attestation,  yet  it  may 
be  a  good  execution.     8  Vin.  Abr.  128,  pi.  4.     2  Eq.  Ca.  Abr.  765,  pi.  18. 

On  a  trial  at  Bar  in  ejectment,  the  defendant  made  title  under  a  will,  the  attesta- 
tion of  which  was  in  these  words,  "  Signed,  sealed,  published  and  declared  as  and 
for  his  last  will,  in  the  presence  of  us  A.  B.  and  C."  The  will  was  in  1723,  and  the 
witnesses  all  dead,  and  their  hands  proved  in  common  form  :  but  then  it  was  objected, 
that  this  was  not  an  execution  according  to  the  Statute  of  Frauds  ;  and  the  hands 
of  the  witnesses  could  only  stand  as  to  the  facts  they  had  subscribed  to,  and  signing 
in  the  presence  of  the  testator  was  not  one(l).  But  the  Court,  on  the  authority 
of  a  case  in  C.  B.(2)  said  it  was  evidence  to  be  left  to  a  jury  of  a  compliance  with 
all  circumstances.     And  a  verdict  was  given  for  the  will. 

(1)  Vide  Shires  v.  Glasscock,  Salk.  688.  Longford  v.  Eijre,  1  P.  Wms.  739.  Dormer 
V.  TJuirland,  2  P.  Wms.  510.  Eight  v.  Price,  Doug.  241.  Casson  v.  Dade,  1  Bro. 
Chan.  Ca.  99.  But  it  is  not  necessary  that  the  testator  should  actually  sign  his  will 
in  the  presence  of  the  witnesses.  Lee  v.  Libb,  1  Show.  68.  Stonehouse  v.  Evelyn, 
3  P.  Wms.  254.  Gryle  v.  Oi'yle,  2  Atk.  176.  Jones  v.  Lake,  ib.  n.  Grayson  v.  Atkinson, 
2  Vez.  454.  Carlefon  v.  Griffin,  1  Burr.  554.  Ellis  v.  Smith,  Doug.  244,  n.  to  3d 
edition. 

(2)  Hands  v.  James,  Com.  Rep.  530.     2  Eq.  Ca.  Abr.  764,  pi.  16. 

DoMiNUS  Rex  vers.  Hebden. 

Evidence.     Andrews  389,  S.  C.  at  large. 

On  an  information  in  nature  of  a  quo  warranto  against  the  defendant  as  bailiff 
of  Scarborough,  he  made  title  as  elected  under  the  bailiffship  of  Batty  and  Armstrong ; 
and  upon  issue  joined,  whether  they  were  bailiffs  or  not,  a  record  of  a  judgment 
[1110]  of  ouster  against  them  was  read  in  evidence.  And  upon  motion  for  a  new 
trial,  it  was  held,  that  it  was  properly  admitted  in  evidence  (1),  and  was  so  done 
lately  in  a  trial  at  Bar  relating  to  the  Corporation  of  Orford  (a).  And  a  new  trial 
was  denied. 

(1)  It  was  held  admissible  but  not  conclusive  evidence.  Andr.  392.  Bull.  L.  N.  P. 
231.  Rex  v.  Grimes,  5  Burr.  2601,  S.  P.  But  that  it  is  conclusive  unless  you 
can  impeach  the  judgment  as  obtained  per  fraudem.  Vide  the  opinion  of  Lord 
Kenyon  C.J.  in  Re.c  v.  The  Mayor  of  York,  5  Term  Rep.  72. 

(a)  Vide  Andr.  391. 

Wray  vers.  Lister. 

The  plaintiff  cannot  enter  a  remittit  in  another  term.     Andrews  384,  S.  C. 

much  fuller. 

In  debt  upon  an  old  judgment,  the  plaintiff  laid  the  ad  damnum  to  101.  the  jury 
gave  interest,  which  came  to  301.  and  for  that  and  costs  judgment  was  entered  up. 
And  after  error  brought,  the  plaintiff  moved  to  have  liberty  to  remit  the  surplus, 
and  enter  judgment  for  101.  only.  And  Page  J.  was  for  doing  it;  but  the  Chief 
Justice  and  the  other  two  held  it  could  not  be  done  in  another  term.  And  the 
instances  of  reversing  judgments  for  this  fault,  shew  it  was  never  thought  to  be 
amendable  (1).     Yelv.  45. 

(1)  Chevely  v.  Morris,  S.  P.  in  B.  R.  and  in  Cam.  Scacc.  2  Black.  1300.     A  motion 
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had  been  made  in  the  preceding  terra  to  amend  the  declaration  by  laying  the  damages 
there  in  a  sum  greater  than  that  for  which  the  judgment  was  entered  up,  but  it  was 
denied.     Andr.  3.51. 

DoMiNus  Rex  vers.  Inhabitante.s  de  Woolstanton. 

One  of  the  justices  to  allow  a  binding  must  appear  to  be  one  of  the  quorum. 
Burr.  Sett.  Ca.  129.     Bott  145,  c.  265.     Andrews  362,  371,  S.  C. 

Upon  a  special  order  of  sessions  the  question  was,  whether  a  boy  bound  out  by 
justices  (the  boy  being  no  party  to  the  indenture)  had  gained  a  settlement,  it  being 
only  stated  that  his  binding  was  allowed  and  approved  by  two  justices.  Now  the 
43  Eliz.  c.  2,  requires  that  one  of  them  should  be  of  the  quorum.  And  for  this 
omission  the  Court  held,  that  the  sessions  had  done  wrong  in  determining  it  a  settle- 
ment, and  quashed  the  order  (1). 

(1)  The  point  is  rightly  reported  here,  but  the  judgment  of  the  Court  was,  that 
the  order  of  sessions  made  for  quashing  the  original  order  of  removal,  be  affirmed. 
Vide  Burr.  S.  C.  131.     And  see  26  Geo.  2,  c.  27,  which  removes  this  objection. 

DoMiNus  Rex  vers.  Inhabitantes  de  All  Saints  in  Derby  et  Al'. 

Variance.     5  Cora.  Dig.  Pleader  (3  B.  9),  702. 

A  writ  of  error  was  brought  of  a  judgment  by  the  commissioners  of  oyer  and 
terminer  for  the  county  of  Derby  oti  an  indictment  for  not  repairing  a  highway.  And 
the  indictment  set  forth,  that  the  inhabitants  of  such  part  of  the  three  parishes  in 
Derby  as  the  way  lies  in  are  bound  to  repair.  The  writ  of  error  was  of  a  judgment 
on  an  indictment  against  the  inhabitants  of  the  three  parishes  in  general,  ad  grave 
damnum  of  them  :  and  for  this  variance  the  writ  of  error  was  quashed  :  and  Mich. 

3  Geo.  1,  Dawson  et  Al'  v.  Loiuther(a)  was  cited,  where  in  trespass  against  four,  two 
were  convicted,  and  two  acquitted  ;  error  brought  ad  grave  damnum  of  three,  and 
quashed. 

(a)  Rep.  2  Vin.  Abr.  375. 


[1111]    Trinity  Term,  12  Georgii  2,  Regis.    In  B.  R. 

Sir  William  Lee,  Knt.,  Chief  Justice.  Sir  Francis  Page,  Knt.,  Sir  Edmund  Probyn, 
Knt.,  Sir  William  Chappie,  Knt.,  Justices.  Dudley  Ryder,  Esq.,  Attorney  General. 
John  Strange,  Esq.,  Solicitor  General. 

DoMiNus  Rex  vers.  Dr.  Bettesworth. 

Where  the  husband  has  [departed  from  all  interest  in  the  wife's  fortune  he  shall  not  have 
administration.  Where  a  will  has  been  made  by  a  feme  covert  under  a  power  given 
her  by  deed  before  marriage,  a  return  of  a  suit  pending  for  administration  to  a 
mandamus  to  grant  it  to  the  husband  is  good  (1). 

Mandamus  to  grant  administration  to  Mr.  Bridgen,  the  late  husband  of  Lady 
Bellamont  deceased.  The  Dean  of  the  Arches  returned,  that  a  suit  had  been  com- 
menced before  him  between  Mr.  Bridgen>nd  a  son  of  the  deceased,  who  claimed  to 
be  her  executor  under  a  will  made  by  her  pursuant  to  a  deed  executed  before  marriage, 
whereby  the  husband  agreed  she  should  have  power  to  make  a  will  and  dispose  of  her 
estate,  which  deed  Mr.  Bridgen  had  confessed,  and  thereupon  sentence  had  been  given 
for  the  validity  of  the  disposition,  but  not  for  any  executorship  created  thereby  ;  and 
thereupon  a  new  suit  was  instituted  by  the  daughter  against  the  son  and  Mr.  Bridgen 
for  administration  with  the  will  annexed,  which  is  still  depending  (2). 

And  upon  consideration  the  Court  declared,  that  no  peremptory  mandamus  ought 
to  go  :  for  though  generally  the  husband  is  intitled  to  the  administration  as  next  of 
Icin  ;  yet  that  is  in  respect  of  the  interest  he  has  in  the  estate,  and  because  no  body  is  in 

K.  B.  XXII.— 34* 
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sequali  gradu,  and  that  is  tbe  reason  why  administrations  are  so  [1112]  often  granted 
to  a  residuary  legatee.  2  Lev.  56.  1  Vent.  219.  1  Sid.  281.  And  though  strictly 
speaking,  this  is  no  will,  but  rather  an  appointment  which  is  to  operate  in  equity  ; 
yet  the  true  question  is,  whether  this  is  such  an  intestacy  as  is  within  the  meaning 
of  the  statute.  And  the  law,  particularly  29  Car.  2,  c.  3,  considers  femes  coverts  as 
having  some  right  to  dispose  of  their  effects,  which  can  only  be  by  the  agreement  of 
the  husband,  which  appears  in  this  case  :  and  this  differs  greatly  from  the  case  of 
Cull'um,  Hil.  4  Geo.  2,  where  the  power  was  only  as  to  a  leasehold  estate,  whereas  she 
might  have  other  effects.  The  matter  is  properly  under  the  consideration  of  the 
Spiritual  Court  to  whom  to  grant  the  administration,  and  there  is  no  reason  for  us 
to  interpose,  and  therefore  the  return  must  be  allowed. 

(1)  But  it  seems  something  must  appear  to  have  been  done  by  the  husband  to 
exclude  himself.     Vide  Rex  v.  Bettesworth,  post,  1118. 

(2)  Bex  V.  Bettesworth,  2  Barnard.  420. 

DoMiNUS  Rex  vers.  Bosworth. 

It  is  a  good  custom  for  persons  to  be  admitted  to  freedom  to  be  obliged  to  swear  on 
the  New  Testament  (1).  It  is  not  unreasonable  that  the  oath  should  be  required 
to  be  taken  before  the  admission.  In  setting  out  in  the  return  to  a  mandamus,  a 
custom  to  hold  courts  for  the  admission  of  freemen,  the  place  is  sufficiently  alleged  if 
it  be  averred  to  be  held  within  the  city,  and  the  time  when  need  not  be  set  out. 

Mandamus  directed  to  the  Chamberlain  of  London,  suggesting,  that  every  person 
of  twenty-one  years  old,  born  the  son  of  a  freeman,  and  entered  of  one  of  the  companies, 
hath  a  right  to  be  admitted  to  the  freedom  of  the  city  ;  and  that  Abraham  Eathom 
being  so  intitled,  was  presented  in  order  to  be  admitted,  but  hath  been  refused  ;  the 
chamberlain  is  therefore  required  to  admit  him,  or  shew  good  cause  to  the  contrary. 
To  this  he  returns,  that  the  corporation  consists  of  several  guilds  and  fraternities,  into 
one  of  which  persons  intitled  to  freedom  are  to  be  admitted  ;  and  that  there  is  such 
a  custom  as  suggested  for  admitting  freemens'  sons  ;  and  that  within  the  city  there 
is,  and  time  out  of  mind  has  been,  a  certain  ancient  court  held  before  the  chamberlain 
or  his  deputy  for  the  admission  of  such  persons,  and  that  there  is  another  custom  for 
their  taking  the  oath  of  a  freeman  on  the  New  Testament.  Then  he  admits  the  title 
and  application  of  Rathom  for  his  freedom  ;  but  says  that  upon  tendering  him  the  oath 
on  the  New  Testament,  he  refused  to  take  it ;  that  he  was  not  a  Quaker,  nor  had  ever 
since  applied  to  be  admitted  :  et  ea  de  causa,  he  had  not  admitted  him. 

This  case  was  three  times  argued  at  the  Bar.  And  the  question  about  the  right 
of  Jews,  and  the  nature  of  their  toleration  here,  was  gone  into  at  large.  But  the  Court 
giving  no  opinion  upon  that  point,  it  is  to  little  pui-pose  to  take  notice  of  it. 

And  this  term  the  Chief  Justice  delivered  the  resolution  of  the  Court. 

The  first  objection  taken  was,  that  in  setting  out  the  custom  to  hold  courts  for  the 
admission  of  freemen,  no  place  or  time  where  and  when  such  court  is  to  be  held,  is 
mentioned.  Now  [1113]  as  to  this  we  are  all  of  opinion,  the  return  is  sufficient.  As 
to  place  ;  it  is  averred  to  be  held  within  the  city,  and  that  is  enough,  without  saying 
in  what  part  of  the  city  ;  for  a  member  of  the  city  must  take  notice  of  it,  and  find  it 
out ;  and  the  custom  of  coming  to  Blackwell-Hall  with  cloth  was  held  good  in  5  Co.  63, 
though  the  situation  of  it  was  not  described. 

And  as  to  time,  we  think  it  good  upon  the  same  foundation.  5  Co.  83,  a  custom 
for  the  tenant  to  present  a  feoffment  at  the  next  court,  else  it  shall  be  void,  was  held 
good,  though  the  time  of  holding  such  court  did  not  appear.  In  many  places  and 
corporations  they  have  no  stated  times  of  holding  courts,  but  call  them  occasionally. 

The  next  objection  was,  that  the  oath  is  required  to  be  taken  before  the  admission, 
and  say  they,  that  is  unreasonable.  But  to  this  we  answer,  that  the  giving  the  oath 
is  the  admission  itself.  And  Pasch.  13  Ann.  Ilegina  v.  City  of  Lmulon,  it  was  held 
a  good  return,  that  the  party  was  sworn  in  :  a  custom  is  not  to  be  avoided  by 
a  supposition,  the  officer  will  not  do  his  duty  ;  the  steward  may  not  inroll,  or  the 
copyholders  present,  and  yet  customs  requiring  that  are  good.  5  Co.  84.  Besides, 
if  any  further  act  was  necessary  after  swearing,  the  party  is  not  without  remedy  ; 
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for  he  may  have  a  mandamus,  which  is  not  to  be  called  a  modern  remedy,  for  it  is 
founded  on  the  principles  of  the  common  law. 

The  last  objection  made  is,  that  it  is  not  reasonable  to  confine  the  oath  to  the 
New  Testament  in  trading  cities,  where  a  man's  religion  is  of  no  consequence,  and 
ought  not  to  interfere.  But  the  question  before  us  is  not  whether  upon  a  proper 
application  the  Jews  may  not  be  allowed  to  swear  upon  the  Old  Testament,  as  they  do 
when  they  give  evidence ;  but  whether  this  custom  of  taking  an  oath  in  the  usual 
manner  is  unreasonable  upon  the  face  of  it.  My  Lord  Coke  in  3  Inst.  165,  defines 
an  oath  to  be,  an  affirmation  or  denial  by  any  Christian,  and  the  law  takes  no  notice 
of  dissenting  from  an  establishment.  My  Lord  Chief  Justice  Holt  in  Lanvood's  case 
says,  there  has  always  been  an  established  religion,  the  ridiculing  of  which  is  punish- 
able ;  and  that  also  was  the  opinion  in  IFoohton's  rase,  Pasch.  3  Geo.  2.  In  1  Vent.  293, 
Hale  says,  it  is  part  of  the  law  of  the  land  ;  and  in  a  manuscript  of  bis  which  I  have 
seen,  he  says  that  Christianity  came  in  here  by  external  spiritual  force,  and  discipline, 
was  introduced  as  a  custom,  and  is  part  of  the  law. 

It  was  said,  that  the  law  does  not  require  the  New  Testament  in  all  cases, 
particularly  as  to  evidence  given  by  Jews.  But  the  reason  of  that  is,  because  all 
Courts  desire  to  have  the  best  secu-[1114]-rity  they  can  for  the  truth  of  the  evidence  ; 
and  therefore  as  it  is  known  they  have  a  nioie  solemn  obligation  to  speak  the  truth, 
when  sworn  on  the  Old  Testament,  it  is  for  that  reason  allowed.  The  common  regular 
way  of  swearing  is  on  the  New  Testament,  and  shall  we  say  that  a  custom  requiring 
such^  regular  oath  is  bad"?  The  1  Eliz.  c.  1,  §  19,  takes  notice  of  an  oath  upon  the 
Evangelists,  and  the  abjuration  oath  (till  altered  for  the  Jews  by  10  Geo.  1,  c.  10,  §  18) 
runs,  upon  the  true  faith  of  a  Christian. 

We  therefore  think  this  a  good  return,  and  allow  it. 

(1)  But  Quakers  are  exempted  by  7  &  8  W.  3,  e.  34.  8  Geo.  1,  c.  6,  & 
22  Geo.  2,  c.  24.  Vide  Rex  v.  Mayor  of  Lincoln,  5  Mod.  402,  where  a  return  to  a 
mandamus  to  admit  A.  to  the  freedom  of  that  city,  stating  that  A.  was  a  Quaker, 
and  "refused  to  take  the  usual  oath  according  to  the  custom  of  the  city,"  was  disallowed, 
and  it  is  further  stated  that  Quakers  are  usually  admitted  to  their  freedom  in  London 
upon  their  solemn  affirmation.  12  Mod.  190.  Garth.  448,  S.  C.  Vide  also  Rex  v. 
Turkey  Company,  2  Burr.  999. 

Case  of  the  Parish  of  Saint  Peter  and  Paul  in  Marlborough. 

Justices  may  order  one  parish  to  pay  a  sum  in  gross  to  another,  but  then  they  must 
make  the  rate  by  which  it  is  to  be  raised.     2  Sess.  Ca.  p.  324,  No.  186,  S.  C. 

Two  justices  reciting  the  inability  of  the  parish  of  Saint  Mary  the  Virgin  to  main- 
tain its  own  poor,  order  the  church-wardens  and  overseers  of  Saint  Peter  and  Paul  to 
assess,  raise  and  levy  601.  for  the  maintenance  of  the  poor  of  the  other  parish.  And 
objection  being  made  to  their  ordering  such  a  gross  sum,  the  Court  held  it  well  in  that 
respect,  according  to  1  Vent.  350.  Salk.  480.  Cumb.  309(1).  But  then  the  order 
was  quashed,  because  the  justices  had  delegated  their  power  of  assessing  and  rating 
the  parishioners  to  the  churchwardens  and  overseers  ;  whereas  by  the  43  Eliz.  c.  2,  the 
justices  are  to  make  the  rate  on  all,  or  particular  persons. 

(1)  Rex  V.  Holheche,  4  Term  Kep.  778.     Nol.  Eep.  121,  res.  ace. 

Olive  vers.  Ingram. 

[See  Chorltm  v.  Lings,  1868,  L.  E.  4  C.  P.  384.] 

A  woman  is  capable  of  being  a  sexton  and  of  voting  in  the  election. 
13  Vin.  Abr.  159,  pi.  7. 

In  assumpsit  for  money  had  and  received  to  the  plaintiffs  use,  a  case  was  made  at 
Nisi  Prius  for  the  opinion  of  the  Court. 

That  there  being  a  vacancy  in  the  office  of  sexton  of  the  parish  of  Saint  Botolph 
without  Aldersgate,  in  the  City  of  London,  the  plaintiff  and  Sarah  Ely  were  candidates  : 
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that  Bly  had  169  indisputable  votes,  and  forty  which  were  given  by  women  who  were 
house-keepers,  and  paid  to  church  and  poor;  that  the  plaintiff  had  174  indisputable 
votes,  and  22  other  votes  given  by  such  women  as  aforesaid  ;  that  Bly  was  declared 
duly  elected  :  upon  which  the  plaintiff  brought  a  mandamus  and  was  sworn  in,  and 
the  defendant  had  received  5s.  belonging  to  the  office. 

In  this  case  two  points  were  made:  1.  Whether  a  woman  was  capable  of  being 
chosen  sexton.     And,  2.  Whether  women  could  vote  in  the  election. 

[1115]  As  to  the  first,  the  Court  seemed  to  have  no  difficulty  about  it,  nor  did 

1  think  proper  to  argue  it,  there  having  been  many  cases  where  offices  of  greater 
consequence  have  been  held  by  women,  and  there  being  many  women  sextons  now 
in  London  :  the  authorities  cited  upon  this  point  were  Spelman's  Gloss.  497.     *  Mich. 

2  Ann.  a  woman  appointed  governor  of  Chelmsford  workhouse  :  Lady  Brmighton's 
case,  who  was  keeper  of  the  Gatehouse.  3  Keb.  32.  Blunt's  Tenures  47.  4  Inst. 
221,  215.  Dy.  285.  Hob.  148.  And  in  Brady's  History  of  Boroughs,  it  appears 
that  my  Lady  Packington  was  the  returning  officer  for  members  at  Aylesbury. 

As  to  the  second  point,  4  Inst.  5  was  cited  to  shew  women  could  not  vote  for 
members  of  Parliament  or  coroners,  and  yet  they  have  freeholds  and  contribute  to 
all  publick  charges,  and  even  to  the  wages  of  knights  of  the  shire,  which  by  the 
Register  192  a.  are  to  be  levied  de  communitate  comitatus.  And  though  they  vote 
in  the  monied  companies,  yet  that  is  by  virtue  of  the  Acts  which  give  the  right  to 
all  persons  possessed  of  so  much  stock  :  that  military  tenures  never  descended  to  them. 
Wright's  Tenures  28.     West's  Inquiry  into  the  Manner  of  Creating  Peers  44. 

But  the  Court  notwithstanding  held,  that  this  being  an  office  that  did  not  concern 
the  publick,  or  the  care  and  inspection  of  the  morals  of  the  parishioners  ;  there  was 
no  reason  to  exclude  women,  who  paid  rates,  from  the  privilege  of  voting :  they 
observed,  here  was  no  usage  of  excluding  them  stated,  which  perhaps  might  have 
altered  the  case :  and  that  as  this  case  was  stated,  the  plaintiff  did  not  appear  to  have 
been  duly  elected  ;  and  therefore  there  ought  to  be  judgment  against  him. 

*  2  L.  Raym.  1014.     Vide  2  Term  Eep.  595. 

DoMiNus  Eex  vers.  Inhabitantes  de  East-Bridgford. 

Apprentice's  settlement.  Burr.  Sett.  Ca.  133,  and  Sess.  ed.  1752,  vol.  2,  p.  215, 
No.  151,  S.  C.  Ante,  10,  1001.  Vide  also  Caisfer  v.  Eccles,  L.  Raym.  683. 
Salk.  68. 

Upon  a  special  order  it  was  stated  that  an  apprentice  upon  the  death  of  his  master, 
was  with  his  own  consent  turned  over  by  the  widow  (who  had  taken  no  administration) 
to  another  master,  whom  he  served.  And  the  Court  held  it  a  good  settlement  in  the 
last  parish,  within  the  reason  of  the  case  of  Hohj  Trinity  and  Shoreditch,  Mich.  3  Geo.  1, 
where  A.  was  bound  to  B.  but  served  C.  all  the  while  in  another  parish,  and  there 
gained  a  settlement. 

[1116]    Between  the  Parishes  of  Saint  Neots  and  Saint  Cleer. 

A  settlement  is  gained  by  living  on  his  own  estate,  and  remains  after  the  estate  is  sold. 
Burr.  Sett.  Ca.  132,  and  Sess.  Ca.  ed.  1750,  vol.  1,  p.  400,  No.  318,  S.  C. 

Upon  an  appeal  from  order  of  removal  from  Saint  Neots  to  Saint  Cleer,  the 
case  was  stated,  that  the  pauper  was  born  in  Saint  Cleer;  that  he  lived  a  year  as 
a  hired  servant  at  Saint  Neots,  and  then  I'eturned  to  Saint  Cleer,  and  lived  with  his 
mother  on  a  tenement,  in  part  whereof  he  had  an  estate  of  inheritance,  of  which  he 
was  seised  in  common  with  his  mother  and  sisters  ;  that  he  afterwards  sold  his  right ; 
and  that  he  had  never  lived  upon  it  forty  days  together.  And  it  was  insisted  on,  that 
though  whilst  he  had  the  estate  he  was  not  removable ;  yet  it  was  but  a  temporary 
settlement.  And  the  settlement  gained  at  Saint  Neots  by  service  would  revive.  But 
the  Court  held,  that  he  had  gained  a  subsequent  settlement  at  Saint  Cleer  by  living 
forty  days  upon  that  estate,  and  the  selling  it  afterwards  made  no  alteration. 
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Sir  Alexander  Anstruther's  Case. 

After  one  county  sessions  has  determined  an  insolvent  debtor's  case ;  he  cannot 
remove  and  hear  his  case  in  another  county. 

He  being  a  prisoner  for  debt  in  the  King's  Bench  prison  in  Southwark,  applied  to 
the  Quarter  Sessions  for  Surrey  to  be  discharged  upon  the  Insolvent  Debtors  Act ;  but 
being  opposed  by  a  5001.  creditor,  he  was  ordered  to  continue  in  custody,  and  the 
creditor  to  pay  him  one  penny  per  week ;  and  at  a  subsequent  sessions  it  was  refused 
to  increase  the  allowance. 

Upon  this  he  removed  by  habeas  corpus  to  the  Fleet,  and  applied  to  the  Sessions 
in  London  ;  where  he  was  allowed  to  the  extent  of  the  Act,  3s.  6d.  per  week.  And 
for  non-payment  thereof  he  was  at  a  subsequent  sessions  absolutely  discharged.  And 
all  these  orders  being  removed  by  certiorari,  the  Court  was  of  opinion  that  the  London 
orders  ought  to  be  quashed  :  for  he  was  the  proper  subject  of  the  Surrey  jurisdiction 
at  the  time  of  making  their  orders.  And  it  is  like  the  case  of  a  second  removal  of 
a  pauper,  where  it  appears  there  is  a  former  order  in  force,  and  no  variation  of  the 
circumstances  and  merits  of  the  case  :  besides,  if  all  the  orders  stand,  the  creditor  is 
made  to  pay  more  than  the  Parliament  has  appointed  by  one  penny.  Wherefore  the 
London  orders  were  quashed. 

« 

[1117]    Heath  vers.  Walker.     In  Middlesex. 

If  it  appears  no  issue  is  joined,  the  jury  must  be  dismissed. 

Upon  looking  into  the  record  there  was  no  issue  joined,  for  it  was  et  prsed'  the 
defendant,  instead  of  the  plaintiff,  similiter  (1) :  it  was  therefore  objected,  that  the 
Chief  Justice  had  no  commission  to  try  any  issue.  And  the  doubt  was,  what  to  do, 
for  the  jury  had  been  sworn.  And  upon  advising  with  the  Bar,  the  Chief  Justice 
dismissed  the  jury,  for  he  could  not  call  the  plaintiff,  or  suffer  the  defendant  to  take 
a  verdict. 

(1)  That  this  would  have  been  amendable  after  verdict.  Vide  Rawbone  v.  Hickman, 
ante,  551,  and  the  note.  See  also  Cooper  v.  Spencer,  ante,  641,  and  Sayer  v.  Peacock, 
Cowp.  407. 


[1118]    Michaelmas  Term,  13  Georgii  2,  Eegis.     In  B.  R. 

Sir  William  Lee,  Knt.,  Chief  Justice.  Sir  Francis  Page,  Knt.,  Sir  Edmund  Probyn, 
Knt.,  Sir  William  Chappie,  Knt.,  Justices.  Dudley  Ryder,  Esq.,  Attorney  General. 
John  Strange,  Esq.,  Solicitor  General. 

DoMiNus  Rex  vers.  Bettesworth. 

Though  the  wife  has  a  separate  estate  at  her  disposal,  and  makes  a  will ;  yet  if  there 
be  no  assent  of  the  husband,  he  shall  have  administration.     Ante,  891,  1111. 

To  a  mandamus  to  grant  administration  to  the  husband,  it  was  returned,  that  the 
wife's  mother  having  by  her  will  given  her  several  effects  for  her  separate  use  exclusive 
of  the  husband,  and  to  be  by  her  disposed  of  as  she  should  think  fit,  she  had  accord- 
ingly made  a  will,  whereby  she  devised  her  separate  estate  to  trustees,  with  whom 
the  husband  was  now  litigating  the  validity  thereof  in  the  Ecclesiastical  Court,  pending 
which  suit  the  Dean  of  the  Arches  could  not  grant  administration.  Et  per  Curiam, 
this  is  an  insufficient  return,  for  here  is  no  act  of  the  husband's  to  express  his  assent 
to  her  making  a  will ;  and  she  may  have  choses  in  action,  or  other  rights,  besides 
what  are  included  in  her  mother's  will :  in  these  cases  there  must  be  some  act  done 
by  the  husband,  to  exclude  himself ;  which  not  being  pretended  in  this  case,  there 
must  be  a  peremptory  mandamus. 
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[1119]    Green  vers.  Giffard. 

Practice.     Vide  Impey's  Prac.  K.  B.  315. 

The  cause  was  tried  upon  a  day  to  which  it  was  continued  by  a  second  counter- 
mand. And  the  defendant  making  no  defence,  the  verdict  was  set  aside,  it  being 
only  in  the  plaintiff's  power  to  continue  his  notice  once  in  a  terra.  And  Page  J.  said, 
it  was  so  settled  in  G.  J.  Holt's  time  on  examining  the  attornies  (1). 

(1)  In  Boyes  v.  Tvdst,  Barnes  292,  ace.  in  0.  B. 

DoMiNUS  Rex  vers.  Calcutt  et  Monk. 
Deer-stealers.     Vide  16  Geo.  3,  c.  30. 

There  were  five  several  convictions  for  deer-stealing  returned,  four  of  which  being 
either  for  killing,  or  aiding  in  killing  deer,  in  Waltham  Forest,  had  no  objections  made 
to  them  that  are  worth  taking  notice  of ;  but  as  to  the  fifth,  which  was  for  deer- 
stealing  in  a  purlieu  of  the  forest,  it  was  objected. 

That  it  was  not  averred,  that  deer  were  usually  kept  in  the  purlieu,  but  only  that 
they  were  usually  kept  in  the  forest,  whereas  by  3  W.  &  M.  c.  10,  that  seems  to  be 
required.  The  clause  is,  "  If  any  person  shall  unlawfully  course,  &c.  any  red  or  fallow 
deer  in  any  forest,  chase,  purlieu,  paddock,  wood,  park,  or  other  ground  inclosed, 
where  deer  have  or  shall  be  usually  kept,  without  the  consent  of  the  owner,  or  person 
chiefly  intrusted  with  the  custody  thereof,  or  shall  be  aiding  or  assisting  therein,  and 
shall  be  convicted  thereof,  he  shall  forfeit,  &c."  To  this  it  was  answered  by  Mr. 
Solicitor  General,  that  such  averment  could  not  extend  to  a  purlieu,  for  4  Inst.  303, 
describes  it  as  a  place  where  by  law  deer  cannot  be  kept,  it  being  disafforested  as  well 
with  regard  to  all  others  as  the  owner,  and  the  oath  of  the  ranger,  304,  is  to  drive 
deer  out  of  the  purlieu  into  the  forest.  Manwood  292.  Secondly,  the  averment  as  to 
forests,  chases,  and  purlieus,  is  not  made  necessary  by  the  Act,  for  the  words  where 
deer  are  usually  kept  extend  only  to  ground  inclosed  ;  else  the  words  other  ground 
will  make  it  necessary  to  aver  that  the  forest,  &c.  was  inclosed,  which  is  not  the  case 
in  any  part  of  England. 

Et  per  Curiam,  the  answer  is  right  in  both  respects. 

Another  objection  was,  that  it  did  not  appear,  but  that  the  defendant  was  owner 
of  the  purlieu  ;  in  which  case  he  had  a  right  to  chase  the  deer  off  his  ground.  Sed 
per  Curiam,  that  would  be  matter  of  defence,  and  should  be  shewn  on  his  part, 
according  to  the  resolution  in  the  case  of  The  King  v.  Bryan,  (ante,  1101)  so  the 
convictions  were  confirmed. 

[1120]    Hickman  vers.  Colley. 

What  costs  are  to  be  paid  when  the  defendant  makes  a  suggestion  for  costs. 

Andr.  377,  S.  C. 

By  3  Jac.  1,  c.  15,  it  is  provided,  that  if  one  citizen  of  London  sue  another  out  of 
the  jurisdiction,  and  does  not  recover  40s.  he  shall  not  only  lose  his  own  costs,  but 
shall  also  pay  to  the  defendant  so  much  ordinary  costs,  as  such  defendant  shall  justly 
prove  it  hath  cost  him  in  defence  of  the  suit. 

In  this  case  the  verdict  was  for  less  than  40s.  and  the  Court  gave  the  defendant 
leave  to  suggest  it  on  the  record,  as  the  only  way  to  get  at  his  costs  (1).  And  a 
suggestion  being  made,  and  a  demurrer  put  in  to  it,  which  was  adjudg'd  for  the 
defendant ;  it  came  to  be  a  question,  whether  the  costs  of  the  application  should 
be  allowed,  or  only  costs  of  the  trial  and  former  proceedings,  this  not  being  strictly 
speaking  costs  of  the  defence.  But  the  Court  ordered  the  costs  of  the  whole 
to  be  taxed. 

(1)  Vide  Wilson  v.  Donelly,  Say.  Rep.  273.  Fitzpatrich  v.  Pickering,  2  Wils.  68. 
Wase  V.  Wyburd,  Dougl.  246,  and  the  cases  there  cited.  S.  P.  where  the  action  was 
brought  against  an  inhabitant  of  Middlesex.     But  if  the  defendant  lives  within  the 
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jurisdiction  of  the  Westminster  Courts,  ho  must  plead  23  Geo.  2,  c.  27,  in  bar.     Taylor 
V.  Blair,  3  Term  Rep.  452. 

Doe  on  the  demise  of  the  Dutchess  of  Hamilton  versus  Robinson  et  Al'. 

When  to  plead  to  the  jurisdiction  in  ejectment. 

Declarations  in  ejectment  were  delivered  before  the  essoin  day  of  Easter  term,  and 
in  Trinity  term  the  defendants  appeared,  and  moved  for  leave  to  plead  to  the 
jurisdiction,  that  the  lands  lay  in  the  County  Palatine  of  Chester.  And  upon  shewing 
cause,  I  objected  that  they  came  too  late.  Sed  per  Curiam,  though  in  ordinary  cases 
the  defendant  must  plead  this  within  the  first  four  days ;  yet  we  all  know  that  in  a 
country  cause  the  tenants  cannot  be  compelled  to  appear  till  four  days  after  Trinity 
term.  As  therefore  they  have  come  in  voluntarily  before  they  could  be  obliged,  it  is 
hard  to  say  they  are  out  of  time.  And  the  rule  for  pleading  to  the  jurisdiction  was 
made  absolute. 

DoMiNus  Rex  vers.  Crofts. 
A  feme  covert  may  be  convicted  for  selling  gin.    1  Hawk.  P.  C.  ch.  1,  sect.  12,  13,  p.  4. 

Conviction  on  9  G.  2,  c.  23,  for  selling  gin.  It  was  objected  by  Serjeant  Bootle, 
that  it  appeared  the  defendant  was  a  feme  covert,  and  therefore  as  she  could  make  no 
contract,  it  must  be  taken  to  be  her  husband's  sale  ;  or  if  she  could  be  convicted,  he 
ought  to  have  been  joined  for  conformity.  And  2  Keb.  468,  479,  634.  1  Sid.  410, 
were  cited. 

[1121]  Mr.  Solicitor  contra  said,  that  where  the  crime  is  of  such  a  nature,  as  can 
be  committed  by  her  alone,  she  may  be  indicted  without  her  husband  ;  which  being  a 
proceeding  grounded  merely  on  the  breach  of  the  law,  he  shall  not  be  included  unless 
privy.  H.  P.  C.  65.  1  Hawk.  3,  147.  6  Mod.  213,  239.  In  this  case  there  may  be 
imprisonment  and  whipping. 

Et  per  Curiam,  we  think  the  conviction  is  right;  for  this  is  not  like  the  cases  that 
found  only  in  damages :  the  wife  may  be  convicted  alone  for  recusancy.  Hob.  96. 
1 1  Co.  Forster's  case.  And  though  she  cannot  have  the  benefit  of  the  contract,  yet 
she  as  well  as  a  servant  may  do  the  act  of  vending.  Salk.  384.  Cro.  Jac.  482. 
Besides  there  would  be  a  plain  way  to  evade  the  Act,  if  feme  coverts  could  not  be 
convicted  (1). 

(1)  "Ellen  Tai/lor's  case,  Pasch.  5  Geo.  3,  B.  R.  a  married  woman  was  committed 
to  the  house  of  correction  for  not  performing  an  order,  for  maintenace  of  a  bastard 
child  had  before  marriage.  The  commitment  on  return  to  an  habeas  corpus  was  held 
good."     MSS.     S.  C.  3  Burr.  1679. 

Gainsborough,  Executor  of  Gainsborough,  vers.  Follyard. 

Judgment  at  the  suit  of  executor  set  aside  because  by  relation  it  was  in  testator's 
life-time.     14  Vin.  Abr.  617,  pi.  8,  S.  C. 

The  defendant  was  indebted  by  bond  to  the  testator  of  the  plaintiff,  who  died 
13  March  1738.  Upon  making  up  all  accounts  the  defendant  on  3d  April  1739, 
executed  a  warrant  of  attorney  to  confess  judgment  at  the  suit  of  the  executor  as  of 
last  Hilary  term,  or  any  subsequent  terra,  and  7  April  the  judgment  was  entered  up, 
and  the  defendant's  goods  taken  in  execution.  After  this  a  commission  of  bankruptcy 
issued  against  him.  And  now  the  assignees  moved  to  set  aside  the  judgment,  as 
being  entered  of  Hilary  term,  when  the  testator  was  living.  And  the  Court  held  it 
to  be  irregular,  for  the  attorney  could  have  no  authority  to  appear  in  Hilary  term 
at  the  suit  of  the  executor  :  and  the  judgment  must  be  considered  as  of  that  term, 
though  to  other  purposes  the  day  of  signing  is  material.  So  the  judgment  and 
execution  were  set  aside. 


1072  MICHAELMAS    TERM,   13    GEO.  2  2  STRANGE,  U22. 

Brittain  vers.  Greenville. 

Pauper.     16  Via.  Abr.  262,  pi.  1.5,  S.  C. 

The  defendant  in  ejectment  obtained  a  trial  at  Bar,  on  consenting  to  pay  Bar  costs, 
and  receive  Nisi  Prius  costs.  After  this  the  lessor  was  admitted  in  forma  pauperis, 
and  had  a  verdict  against  him.  And  now  having  brought  a  new  ejectment,  it  was 
moved  that  the  Master  might  tax  costs,  in  order  to  ground  a  further  motion  to  stay 
his  proceedings  in  the  second  ejectment.  But  the  Court  refused  to  make  any  rule, 
saying  every  man  had  a  right  to  a  second  trial  before  ejectments  were  introduced, 
and  might  bring  a  writ  of  right  after  a  verdict  in  assise.  And  they  could  not  construe 
the  rule  as  a  consent  on  his  part  to  pay  costs  in  all  events,  but  only  as  terms  put 
upon  the  [1122]  defendant.  That  the  regular  way  when  a  pauper  is  vexatious,  was  to 
dispauper  him  (1) ;  but  they  could  not  think  he  was  so  in  the  present  case. 

(1)  Taylw  V.  Lowe,  ante,  983,  ace.  and  see  Noaks  v.  Watts,  ante,  420. 

DoMiNUS  Rex  vers.  Watkinson. 

At  Nisi  Prius  in  Middlesex. 

Attorney  present  at  putting  in  an  answer  cannot  be  obliged  to  swear. 

Upon  an  indictment  for  perjury  in  an  answer  in  Chancery,  the  Master  who  took 
it  was  called,  but  could  not  speak  to  the  identity  of  the  person.  Upon  which  the 
prosecutor  insisted  to  examine  the  defendant's  solicitor,  who  was  present  at  putting 
in  the  answer,  and  had  been  subpcenaed  ;  but  he  insisting  on  his  privilege,  the  Chief 
Justice  would  not  compel  him  to  be  sworn  :  so  the  defendant  was  acquitted.  Quaere 
tamen,  for  this  was  to  a  fact  in  his  own  knowledge,  and  no  matter  of  secrecy  committed 
to  him  by  his  client  (1). 

(1)  Vide  the  opinion  of  Lord  Mansfield  in  Doe  v.  Andrews,  Cowp.  846.  Lord  Say 
and  Scale's  case,  Bull.  L.  N.  P.  284.  Cobden  v.  Kenrick,  4  Term  Rep.  432,  agreeing 
with  the  reporter's  objection,  and  that  proof  of  the  Master's  hand-writing,  together 
with  that  of  the  defendant  subscribed  to  the  answer,  is  prima  facie  sufficient  evidence 
of  his  identity.     Vid.  Rex  v.  /.  Morris,  2  Burr.  1189. 

FowLES  vers.  Sir  John  Dinely.    At  Nisi  Prius  in  Middlesex. 

Where  the  husband  shall  not  be  charged  for  necessaries  for  the  wife. 

Gilb.  L.  E.  183. 

The  defendant's  wife  having  been  convicted  of  a  conspiracy  to  charge  her  husband 
with  subornation  of  perjury,  was  committed  in  execution  for  a  year.  The  plaintiff 
kept  a  spunging-house,  within  the  rules,  and  received  the  defendant's  wife  in  to  his 
house,  and  found  her  necessaries,  for  which  this  action  was  brought.  The  Chief 
Justice  ruled,  that  it  would  not  lie  ;  for  her  being  there  was  illegal,  she  being  such  a 
prisoner  as  was  not  intitled  to  the  benefit  of  the  rules  (1),  and  in  such  case  the  law 
will  not  raise  an  implied  promise,  to  charge  the  husband  (2). 

(1)  Case  of  Landen  Jones,  ante,  817. 

(2)  Vide  Bolton  v.  Prentice,  post,  1214. 

Jordan  wr-s.  Lewis.    At  Guildhall. 

Evidence. 

The  plaintiflF  and  another  were  indicted  at  the  Old  Bailey  for  forgery,  and  acquitted, 
and  a  copy  of  the  indictment  granted  to  the  other  only.  In  this  action,  which  was 
for  a  malicious  prosecution,  the  plaintiff'  oflTered  the  copy  in  evidence  ;  and  the  order 
at  the  Old  Bailey  was  read  by  way  of  objection.  But  the  Chief  Justice  said,  he  could 
not  refuse  to  let  the  plaintiff  read  it,  for  an  order  was  not  necessary  to  make   it 
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evidence,  nor  is  it  ever  produced  in  order  to  introduce  it.     So  it  was  read,  and  a 
verdict  obtained  for  the  plaintiff,  which  the  Court  refused  to  set  aside. 


[1123J    Hilary  Term,  13  Georgii  2,  Regis.     In  B.  R. 

Sir  William  Lee,  Knt.,  Chief  Justice.  Sir  Francis  Page,  Knt.,  Sir  Edmund  Probyn, 
Knt.,  Sir  William  Chappie,  Knt.,  Justices.  Dudley  Ryder,  Esq.,  Attorney  General. 
John  Strange,  Esq.,  Solicitor  General. 

DoMiNUS  Rex  vers.  Sparrow  et  Ai,'. 

Overseers  may  be  appointed  at  any  time  in  the  year.     2  Sess.  Ca.  p.  184,  No.  140. 
2  Bott  by  Const,  17,  pi.  33.     3  Burn's  Just.  310,  S.  C. 

A  mandamus  issued  teste  1  June,  directed  to  the  justices  of  Ipswich,  to  appoint 
overseers  of  the  poor :  to  which  they  returned,  that  they  had  in  obedience  to  such 
writ  made  an  appointment :  and  that  being  removed  by  certiorari,  appeared  to  bear 
date  13  June. 

It  was  objected  by  Mr.  Solicitor  General,  in  order  to  quash  the  mandamus  and 
appointment,  that  it  appeared  the  month  after  Easter  (which  is  a  time  given  by  the 
statute  to  make  the  appointment  in)  was  expired  before  the  writ  issued,  Easter  day 
being  22  April  :  and  the  Court  was  bound  to  take  notice  of  that  according  to 
Salk.  62G,  and  Hoiile  v.  Lord  C'oniwallis,  Trin.  6  Geo.  1,  ante,  387.  The  Act  designed 
the  justices  should  do  it  within  a  limited  time,  and  therefore  puts  it  in  Easter  week, 
or  within  one  month  after  Easter  :  now  if  it  may  be  done  at  any  time,  it  will  introduce 
great  confusion,  and  it  will  be  many  years  before  it  comes  round  to  the  right  time 
again.  There  can  be  no  inconvenience  in  this,  because  the  churchwardens  are  overseers, 
and  take  care  of  the  poor,  and  there  is  a  penalty  upon  the  jus-[1124]-tices,  which 
goes  to  their  use.  This  is  a  part  of  the  Act,  which  was  never  yet  thought  to  be 
directory  only. 

The  Court  upon  the  argument  (except  Page  J.)  inclined  to  think  the  mandamus 
and  appointment  were  wrong :  but  upon  further  consideration,  they  all  held  the 
appointment  good,  and  confirmed  that,  and  allowed  the  return,  the  Chief  Justice 
delivering  the  following  resolution  : 

The  Court  must  judicially  take  notice,  that  this  is  made  without  the  month  :  but 
then  the  question  is,  whether  it  is  void  or  not  ?  The  adding  a  penalty  is  an  argument 
it  is  not  so,  for  it  was  foreseen  there  would  be  inconveniencies  if  it  was  not  done  in 
time,  and  it  might  therefore  be  proper  to  enforce  a  speedy  execution  of  the  power  : 
and  this  was  the  construction  as  to  taking  pledges  on  Westm.  2,  c.  2.  2  Roll. 
Abr.  259.  Though  it  is  a  new  law,  yet  against  the  justice  and  meaning  of  it  no 
negative  shall  be  implied.  Magna  Charta  says,  Communia  placita  non  sequantur 
Curiam  nostram  ;  and  yet  if  the  Common  Pleas  gives  judgment  to  abate  the  plaintiffs 
writ,  which  is  reserved  in  the  King's  Bench,  that  Court  shall  proceed  upon  the  writ. 
2  Inst.  23.  So  also  as  to  an  assise  in  the  proper  county.  2  Inst.  2-5.  The  statute 
2  E.  6,  c.  4,  requires  two  or  more  justices;  and  yet  3  Inst.  136,  it  is  held,  that 
where  there  is  but  one  justice,  he  may  execute  the  authority. 

The  43  Eliz.  c.  2,  being  for  the  maintenance  of  the  poor,  must  be  construed 
liberally,  and  so  said  Pratt  C.J.  Trin  7  Geo.  1,  in  the  case  of  Rufford,  where  a 
mandamus  to  appoint  overseers  in  an  extraparochial  place  was  granted  after  the 
month  was  expired  ;  and  so  it  was  Trin.  5  Geo.  2,  in  the  case  of  Utioxeter :  and 
though  these  were  cases  on  13  &  14  Car.  2,  c.  12,  yet  they  must  derive  their 
authority  from  the  former  law.  Here  are  no  negative  words  ;  as  in  12  Car.  2,  c.  25, 
§  13,  as  to  the  price  of  wines,  where  the  words  and  at  no  other  time  are  added. 

It  is  considerable,  that  this  is  a  thing  which  it  is  not  in  the  power  of  the  parish  to 
procure,  and  is  therefore  a  construction  ex  necessitate  (1). 

(1)  Rex  V.  StMs,  2  Term  Rep.  395,  S.  P. 
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Haswell  qui  tam  vers.  Chalie. 

An  importer  of  wine  in  pipes  and  hogsheads  sells  to  three  persons  at  several  times  a 
dozen  of  quart  bottles  thereof  unmeasured,  which  were  carried  away  by  them  and 
drank  in  their  own  houses,  that  is  a  selling  by  retail  within  12  Car.  2,  c.  25, 
and  15  Car.  2,  c.  14.  Andrews  392,  more  full.  It  was  also  argued  that  this 
was  an  offence  within  7  E.  6,  c.  5,  s.  8.  Andr.  393.  The  verdict  must  find 
that  the  quantity  sold  is  retail  measure. 

In  debt  on  12  Car.  2,  c.  25,  for  selling  wine  by  retail  without  licence,  the  jury 
found  a  special  verdict  to  this  effect ;  and  the  defendant  was  a  merchant  who 
imported  wine  in  pipes  and  hogsheads,  swearing  it  did  not  belong  either  to  vintner 
or  retailer  ;  that  he  sold  to  three  different  persons  at  three  different  [1125]  times 
one  dozen  of  quart  bottles  of  Oporto  wine  unmeasured  by  any  measure,  refusing 
to  sell  by  the  gallon  ;  and  that  this  wine  was  drawn  out  of  a  pipe  by  him  imported, 
and  was  carried  away  by  the  buyers,  and  drank  in  their  private  families,  and  not 
elsewhere ;  and  that  the  defendant  had  no  licence.  And  after  two  arguments,  the 
Court  was  unanimously  of  opinion,  that  this  was  retailing  within  the  meaning  of 
the  statutes  12  Car.  2,  c.  25,  and  15  Car.  2,  c.  14,  Minshul's  Dictionary,  verbo 
Retail.     So  judgment  was  given  for  the  plaintiff. 

5  March  1740,  this  judgment  was  reversed  in  the  House  of  Lords,  the  dozen 
of  quart  bottles  not  being  found  to  be  a  retail  measure  (1)  and  a  venire  facias  de 
novo  awarded  (2). 

(1)  "In  an  opinion  given  by  Mr.  Henley  afterwards  Lord  Chancellor  in  1743, 
speaking  of  this  case  he  says  he  could  not  help  suspecting  there  were  some  other 
reasons  for  that  judgment  than  those  appearing  on  the  face  of  the  proceedings, 
and  I  have  been  informed  that  no  objection  was  made  in  Westminster  Hall  to 
the  verdicts  being  imperfect  and  that  the  judgment  of  the  House  of  Lords  seemed 
to  be  formed  upon  the  unseasonableness  of  determining  the  point."     MSS. 

(2)  Kynaston  v.  Mayor  of  Shrewsbury,  ante,  1053,  and  the  note. 

CouLSON  vers.  Coulson. 
What  words  pass  an  estate-tail.     2  Atk.  246,  247.     2  Eq.  Ab.  318,  c.  34,  S.  C. 

A  case  was  sent  from  the  Rolls,  wherein  the  question  was,  whether  an  estate-tail,  or 
only  an  estate  for  life,  passed  by  a  will  :  and  it  was  this. 

Robert  Bromley  devises  to  his  grandson  Robert  Coulson  and  his  assigns  for  his 
life  natural,  the  reversion  of  lands  expectant  on  death  of  the  devisor's  sister,  and 
from  and  after  the  determination  of  the  estate  for  life  of  his  said  grandson,  then  to 
trustees  during  the  life  of  his  grandson  to  preserve  contingent  remainders,  and  from 
and  after  the  death  of  his  grandson,  unto  the  heirs  of  his  body  lawfully  begotten  and 
to  be  begotten,  with  divers  remainders  over. 

And  upon  the  first  argument[the^Court  was  clear  in  opinion,  that  this  was  an  estate- 
tail  in  the  grandson  (1).  The  cases  cited  to  prove  it  an  estate-tail  were  1  Co.  Shelley's 
case  (2).  Co.  Litt.  22  b.  319  b.  Cro.  Eliz.  525.  1  Vent.  214.  Trin.  11  Ann. 
Rot.  220.  Backhouse  V.  Wells,  Abr.  Ca.  Eq.  184.  Mich.  13  Geo.  1.  Goodright  w. 
I'ullen,  ante,  729.     And  a  case  at  the  Council  Board  of  IVood  v.  Morris  (a). 

E  contra  were  cited  Carter  170.  1  Sid.  81.  Salk.  568,  224.  3  Lev.  437. 
Carth.  72.     Abr.  Eq.  Cas.  105,  390.     1  Vent.  231  (3). 

(1)  The  certificate  of  the  Court  was,  "that  by  reason  of  the  remainder  interposing 
between  the  devise  to  Robert  for  life,  and  the  subsequent  limitation  to  the  heirs  of 
his  body,  the  said  Robert  took  an  estate  for  life,  not  merged  by  the  devise  to  the 
heirs  of  his  body,  but  by  that  devise  an  estate  tail  in  remainder  vested  in  the  said 
Robert."     2  Atk.  250.     Vide  Fearne  C.  R.  4th  ed.  338. 

"So  the  case  as  above  reported  by  Strange  is  not  law,  and  materially  differs  in 
this  respect  that  the  wife  of  Robert  would  not  have  been  dowable."     MSS. 

(2)  The  rule  in  Shelley's  case,  here  cited,  is  laid  down  in  these  terms,  1  Rep.  104  a. 
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"  where  the  ancestor  by  copy,  gift,  or  conveyance,  takes  an  estate  of  freehold,  and  in 
the  same  gift  or  conveyance  an  estate  is  limited  either  mediately  or  immediately  to 
his  heirs  in  fee  or  in  tail,  that  always  in  such  cases  (the  heirs)  are  words  of  limitation 
of  the  estate,  and  not  words  of  purchase." 

(a)  Cited  2  Burr.  1102.     2  Atk.  249.     Fearne  C.  Rem.  4  ed.  247. 

(3)  Lord  Hardwicke  is  stated  not  to  have  been  satisfied  with  the  opinion  expressed 
in  this  certificate,  per  Lord  Mansfield  in  Doe  v.  Laming,  2  Burr.  1109,  and  in  Hodgson 
V.  Amhrose,  Doug.  326.  Li  this  last  case  however  the  Judges  of  B.  R.  certified,  "  that 
whatever  their  opinions  might  have  been  if  the  case  weie  new,  they  thought  that  as 
the  case  of  Coulson  v.  Couhon  wa.s  literally  the  same,  the  precise  cjuestion  ought  not  to 
be  agitated  again."  But  Mr.  Justice  Buller  defended  the  present  certificate,  upon  the 
ground  that  the  testator  having  made  use  of  legal  phrases  oidy,  the  Court  were  bound 
to  understand  them  in  a  legal  sense. 

In  Bagshaw  v.  Spencer,  1  Vez.  142.  3  Atk.  246,  570,  577,  where  A.  devised  lands 
to  five  trustees,  their  heirs,  &c.  in  trust  by  rents,  sale,  or  mortgage,  to  pay  debts,  &c. 
and  after  payment  thereof  to  three  of  the  trustees  and  their  executors  for  500  years, 
to  pay  legacies  and  a  life  annuity,  and  after  the  determination  of  that  estate,  he 
devised  the  premisses  to  all  the  trustees,  in  trust  to  the  use  of  T.  his  nephew,  for 
life,  &c.  (with  the  same  limitations  as  in  the  subsequent  devise  to  B.  upon  whose 
interest  the  question  arose)  "and  for  want  of  such  issue,  to  the  use  of  his  nephew  B. 
for  the  term  of  his  natural  life,  without  impeachment  of  waste,  and  after  the  deter- 
mination of  that  estate,  to  the  same  trustees  during  the  life  of  B.  to  preserve  contingent 
remainders,  and  after  his  decease,  then  to  the  use  of  the  heirs  of  the  body  of  B."  with 
like  remainders  over.  Lord  Hardwicke  was  of  opinion  that  B.  took  only  an  equitable 
estate  for  life,  and  distinguished  that  case  from  the  present,  as  being  the  devise  of  a 
trust  in  equity,  whereas  this  was  of  a  mere  legal  estate.  But  the  authority  of  this 
decision,  except  perhaps  for  a  devise  literally  the  same,  has  been  considerably  shaken 
by  Garth  v.  Baldwin,  2  Ves.  646.  JFright  v.  Pearson,  Fearne  C.  R.  4th  ed.  187. 
Amb.  358,  S.  C.  and  Jones  v.  Morgan,  1  Bro.  Chan.  Gas.  206.  This  distinction  between 
the  construction  of  a  limitation  of  a  legal  estate,  and  that  of  a  trust  executed  is  also 
held  to  be  of  no  validity  in  Austin  v.  Taylm;  Amb.  376.  Doe  v.  Laming,  2  Burr.  1108, 
and  per  Buller  J.  in  Hodgson  v.  Ambrose,  Doug.  329.  The  cases  which  resemble  the 
present  one  most  by  reason  of  the  existence  of  a  devise  to  trustees  to  support  contingent 
remainders,  are  beside  those  already  cited,  Papillon  v.  Voice,  2  P.  Wras.  471.  Saijer 
V.  Masterman,  Fearne  C.  R.  4th  ed.  249.  Amb.  344,  S.  C.  Perrin  v.  Blake,  4  Burr. 
2579.  1  Black.  Rep.  672.  Fearne  C.  R.  4th  ed.  239,  S.  C.  Thmig  v.  Bedford, 
1  Bro.  Chan.  Ca.  317.  In  some  of  these  cases,  the  devisees  took  a  legal,  and  in  others 
an  equitable  estate,  but  the  invalidity  of  this  distinction  we  have  seen  already.  In 
others  a  distinction  has  been  taken  between  such  trusts  as  are  deemed  executed,  and 
such  as  are  considered  as  executory.  Where  devises  have  been  adjudged  of  the  latter 
kind,  as  in  JVliite  v.  IFhite,  Amb.  670,  Courts  of  Equity  have  inclined  as  in  the  case 
of  marriage  articles,  to  consider  a  subsequent  limitation  to  "heirs  of  the  body,  as 
giving  an  estate  to  such  heir  by  purchase.  Loi'd  Glenorchy  v.  Bosville,  Cas.  temp. 
Talb.  3.  Eobertsv.  Dixwell,  I  Atk.  6QI.  Baskerville  v.  Baskerville,  2  Atk.  281.  Dobson 
V.  Hay,  3  Bro.  Chan.  Ca.  404.  Bastard  v.  Proby,  2  P.  Wms.  Cox's  edition  478,  note. 
The  solidity  of  this  distinction  however  has  been  questioned  by  Lord  Mansfield  in 
Doe  V.  Laming,  2  Burr.  1108,  and  by  Lord  Hardwicke  in  Bagshaiu  v.  Spencer,  1  Vez.  152. 
But  in  Bastard  v.  Proby,  cited  supra.  Lord  Kenyon  C.J.  then  Master  of  the  Rolls,  is 
represented  to  have  said,  (upon  the  authority  of  Lord  Northington,  in  Loijd  v.  Jones,) 
that  Lord  Hardwicke  did  at  last  admit  a  difference  between  them.  The  application 
of  the  rule  in  Shelley's  case  is  most  ably  treated  of  in  Harg.  Law  of  Tracts  551. 
Mr.  Butler's  note  1  Harg.  and  Butl.  Co.  Litt.  376  b.  and  in  the  late  and  justly  to  be 
lamented  Mr.  Fearne's  profound  and  perspicuous  treatise  on  Contingent  Remainders, 
4  ed.  p.  103  to  319.  The  result  of  these  gentlemens'  opinions,  which  are  sanctioned 
by  the  authority  of  Lord  C.  Thurlow,  in  Jones  v.  Morgan  ut  supra,  seems  to  be,  that 
where  the  intention  of  the  testator  is  manifestly  clear  to  give  an  estate  for  life  to  the 
first  taker,  and  that  the  second  should  take  by  purchase,  such  intention  must  prevail 
notwithstanding  the  devisor  has  described  the  person  who  is  to  take  after  the  devisee 
for  life,  by  the  words  "  heirs  of  his  body,"  &c.     But  wherever  it  is  evident  that  the 
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testator  intended  that  the  whole  line  of  heirs  to  the  first  taker,  who  answer  to  the 
description  in  his  will,  should  succeed  to  him  as  such,  there  the  first  taker  cannot  have 
an  estate  for  life,  but  must  take  one  either  in  tail  or  in  fee,  "  because  all  heirs  claiming 
as  heirs  must  take  by  descent,  which  is  the  same  thing  as  saying  that  the  ancestor 
who  is  the  stirps  or  terminus,  must  have  the  inheritance.  If  therefore  an  estate  to 
the  ancestor  for  life,  and  to  his  heirs  as  heirs  by  purchase,  is  inconsistent  with  the 
rules  of  law,  it  can  no  more  be  devised  by  a  will  than  a  fee  simple  in  the  same  lands 
to  A.  every  Monday,  and  B.  every  Tuesday,  or  a  fee  be  limited  upon  a  fee.  Taking 
it  for  granted  then  that  the  intention  to  include  the  whole  line  of  heirs,  (whether 
general  or  special)  to  the  tenant  for  life  in  the  devise  is  manifest,  any  clause  in  the  will 
giving  the  first  taker  a  lesser  estate  than  one  of  inheritance,  or  willing  that  the  estate 
given  to  him  should  have  the  properties  of  an  estate  for  life  only,  must  be  rejected  as 
repugnant  to  the  chief  object  in  the  mind  of  the  testator.  The  seeds  of  this  criterion 
by  which  the  application  of  the  rule  to  wills  is  to  be  determined,  may  perhaps  be 
traced  to  the  difference  taken  in  many  of  the  cases  as  to  whether  the  word  "  heir," 
or  the  word  "  issue,"  is  used  by  the  testator  as  nomen  collectivum,  or  merely  as 
a  designatio  personse.  Vide  Clarke  v.  Day,  Cro.  Eliz.  313.  King  v.  Melling,  1  Vent.  232. 
Luddinglon  v.  Kime,  1  Ld.  Raym.  20.5.  Backhouse  v.  Wells,  1  Eq.  Abi'.  184.  Shaw  v. 
Weigh,  ante,  SO-i.  The  reason  for  the  original  introduction  of  this  rule  is  stated  by 
Lord  Mansfield  in  Doe  v.  Laming,  2  Burr.  1106,  to  be  in  favour  of  the  lord  to  prevent 
his  being  deprived  of  the  fruits  of  the  tenure,  and  for  the  sake  of  specialty  creditors  ; 
and  his  Lordship  adds,  that  the  reason  of  the  maxim  having  ceased  with  the  abolition 
of  tenures,  that  although  from  having  become  a  rule  of  property,  it  is  adhered  to  in 
all  cases  literally  within  it,  yet  where  there  are  circumstances  which  take  the  case 
out  of  the  letter  of  the  rule,  it  is  departed  from  in  favour  of  the  intention.  The 
various  cases  cited  supra,  in  which  the  application  of  this  rule  has  been  discussed, 
subsequent  to  Doe  v.  Laming,  shew  that  the  Judges  have  not  concurred  in  his  Lordship's 
opinion  to  its  full  extent.  Whatever  attempts  have  been  made  to  reconcile  and  render 
consistent  the  application  of  the  rule  with  the  intention  of  the  testator,  it  can  scarcely 
be  denied  that  such  intention  is  in  general  violated  by  its  adoption,  even  where  the 
devisor  does  not  add  words  of  restriction  to  his  express  donation  of  an  estate  for  life. 
We  cannot  help  therefore  looking  upon  this  as  an  anomalous  class  of  cases,  being  the 
only  one  in  which  the  form  of  expression  does  not  yield  to  the  intention  of  the  testator 
to  limit  his  estate  in  a  manner  in  other  respects  consistent  with  the  rules  of  law. 
Unlettered  men,  knowing  that  they  can  give  an  estate  for  life  to  the  ancestor,  and  one 
of  inheritance  by  purchase  to  all  his  issue  in  successive  remainders,  are  unacquainted 
with  those  formal  distinctions  used  in  transmitting  property  which  in  truth  are  now 
nothing  more  than  differences  of  expression.  The  reasons  for  creating  them  in  con- 
veyances originally  founded  in  the  interests  of  society,  having  long  ceased,  they  are 
now  only  known  to  those  who  have  traced  our  law  through  the  various  modes  it  has 
been  forced  to  have  recourse  to,  in  order  to  accommodate  itself  to  the  acts  of  the 
Legislature,  and  the  alteration  of  human  events.  To  the  rest  of  mankind  it  must 
remain  unaccountable,  and  therefore  be  often  unattended  to,  that  a  manifest  design 
to  give  an  estate  for  life  to  the  first  taker,  will  be  frustrated  by  the  use  of  the 
word  heirs,  &e.  in  the  subsequent  limitation  of  the  property  to  his  children,  while 
it  would  have  taken  effect  by  the  use  of  the  words  "  first  and  every  other  son,  &c." 
But  as  it  is  clearly  held  that  the  intention  of  the  testator  is  the  fundamental 
principle  in  the  construction  of  testamentary  dispositions  to  which  every  other  form 
of  expression  must  and  does  yield,  and  to  support  which,  words  are  often  supplied 
or  rejected,  it  will  not  I  hope  be  thought  too  bold  an  assertion  to  make,  that  if 
this  rule  of  construction  had  not  been  transferred  from  deeds  to  wills  before  the 
reason  for  its  original  adoption  had  entirely  ceased.  Courts  of  Judicature  would 
not  now  apply  it  thus  to  interpret  the  dispositions  of  the  unlearned  part  of 
mankind,  in  a  manner  which  the  numberless  litigations  upon  the  point  prove  to  be 
repugnant  to  their  sense.  If  Judges  were  unfettered  by  luiraerous  prior  determina- 
tions, they  might  perhaps  deem  it  a  slighter  violation  of  the  words  of  a  will,  and 
a  stricter  compliance  with  the  intention  of  the  testator,  where  other  circumstances  do 
not  concur  to  vary  the  construction,  to  give  the  devise  for  life  its  full  effect,  and  to 
construe  the  word  "  heirs"  in  all  cases  as  they  have  done,  in  that  of  a  devise  of  an 


J 


2  STRANGE,  1126.  HILARY    TERM,    13    GEO.    2  1077 

executory  trust,  and  as  they  do  the  word  "  issue."  That  is  to  consider  it  as  tantamount 
to  first  and  every  other  son  and  their  heirs,  and  so  on  according  to  the  various  words 
of  limitation  that  may  be  superadded  in  the  devise.  Lord  Hardwicke  and  Lord 
Mansfield  seem  to  have  proceeded  on  reasons  something  like  these  when  they  dis- 
approved of  the  decision  in  the  present  case,  and  attempted  to  lay  the  rule  aside 
in  Bagshaw  v.  Spencer,  and  Perrin  v.  Blake,  where  the  technical  modifications  of  the 
devise  gave  them  an  apparent  latitude  to  depart  from  established  judgments.  But 
opinions  which  these  great  men  have  found  themselves  unable  to  shake  by  the  .strength 
of  their  reasoning  and  reverence  to  their  authority,  must  now  be  considered  as  unalter- 
ably fi.xed,  we  may  therefore  conclude  that  the  law  is  finally  settled,  and  refer  to  those 
two  discriminating  lines  pointed  out  by  Mr.  Fearne,  which,  when  they  concur,  the 
rule  must,  and  when  they  do  not,  the  rule  cannot  apply.  "  The  one  is,  that  the 
person  to  claim  the  inheritance  after  the  ancestor  is  to  claim  as  heir,  &c.  that  is, 
eo  nomine,  and  under  that  description,  whoever  such  person  may  be ;  and  the  other, 
that  the  effect  of  the  limitation  is  not  confined  to  the  person  so  first  claiming,  or  his 
representatives  as  such  of  any  description  ;  but  directed  equally  through  all  other 
persons  successively  answering  the  same  relative  description  of  heirship  general  or 
special  to  the  ancestor  referred  to,  and  entitling  them  eo  nomine,  or  in  that 
character  only." 

[1126]    The  Case  of  Henry  Waldron,  a  Clerk  in  the  Crown-Office. 

Clerk  of  the  Crown-Office  may  have  a  rule  for  the  original  client  to  pay  him. 

Ingram  an  attorney  (since  deceased)  employed  him  in  several  quo  warranto  causes 
in  the  borough  of  Evesham,  which  were  prosecuted  and  defended  by  Sir  John  Rushout 
and  Mr.  Rudge,  who  were  Ingram's  clients,  and  bills  were  delivered  by  Ingram  to 
them,  in  which  were  included  the  clerk  in  Court's  demand  amounting  to  2921.  6s. 
since  which  Ingram  is  dead  insolvent,  and  his  executors  insist  to  receive  the  whole 
of  Sir  John  Rushout  and  Mr.  Rudge,  and  leave  the  clerk  in  Court  to  come  in  as  a 
creditor.  Upon  this  I  moved,  that  Sir  John  Rushout  and  Mr.  Rudge  (who  admitted 
to  have  above  6001.  in  their  hands  of  Ingram's  bill)  might  pay  the  clerk  in  Court  his 
share,  as  is  done  every  day  in  Chancery  ;  and  the  gentlemen  submitted  to  do  as  the 
Court  should  direct.  Et  per  Curiam,  there  is  no  reason  why  we  should  not  take  the 
same  care  of  our  clerks :  the  money  paid  to  Waldron  will  not  be  assets  that  have 
come  to  the  hands  of  the  executors,  so  they  cannot  be  prejudiced.  A  rule  was  made 
for  their  paying  to  Mr.  Waldron  2921.  6s.  which  was  his  proportion  of  the  bill  (1). 

(1)  Rex  v.  Smollett,  3  Burr.  1313,  S.  P. 

Hooker  vers.  Wilks. 
8  Geo.  1,  c.  19.  Hound  not  within  5  Ann.  c.  14.  Cald.  177. 
Debt  on  8  Geo.  1,  c.  19,  for  the  penalty  of  301.  by  using  a  hound  to  destroy  game. 
And  after  a  verdict  for  the  plaintifl',  the  judgment  was  arrested,  for  5  Ann.  c.  14,  has 
not  the  word  hound,  and  the  words  other  engines  come  after  nets,  &c.  and  are 
applicable  only  to  inanimate  things.  And  this  being  a  penal  law,  cannot  be  extended. 
The  statute  22  &  23  Car.  2,  c.  25,  has  indeed  general  words,  or  any  other  dogs  to 
destroy  game,  but  this  is  not  a  conviction  on  that  statute  (1). 

(1)  Vide  Reason  v.  Lisle,  Com.  Rep.  576. 

The  Rector,  &c.  of  Saint  George  Hanover  Square  vers.  Steuart. 
[Distinguished,  Campbell  v.  Paddington  Parishioners,  1852,  2  Rob.  Ecc.  Eep.  559 ; 
16  Jur.  646.  See  R.  v.  Twiss,  1869,  L.  R.  4  Q.  B.  413;  In  re  Plumstead  Burial 
Gh-ound  [1895],  P.  237;  Si.  Nicholas,  Leicester  (Vicar  of)  v.  Langton  [1899],  P.  27; 
Bideford  (Parish  of)  v.  Bideford  (Rector  of)  [1900],  P.  325;  Loiulon  County  Council 
V.  Dundas  [1904],  P.  15.] 

Prohibition  to  a  suit  for  building  charity-school  in  church-yard. 
1  Burn's  Eccl.  L.  371. 
The  parish  was  cited  to  appear  in  the  Bishop  of  Loudon's  Court,  to  shew  cause 
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why  a  licence  should  not  be  granted  to  Mr.  Steuart,  to  erect  a  charity-school  on  part 
of  the  church-yard.  And  upon  motion  of  the  rector  and  parishioners  a  prohibition 
was  granted,  for  the  Ecclesiastical  Court  has  nothing  to  do  with  this,  and  cannot 
compel  them  without  their  consent. 


[1127]     DoMiNUS  Eex  vers.  Munoz. 

The  false  tokens  must  be  specified  in  an  indictment. 

He  was  convicted  for  procuring  from  one  Mary  Kingsford  by  false  tokens  a  pro- 
missory note,  under  pretence  that  he  would  bring  her  money  for  it.  And  upon 
motion  in  arrest  of  judgment,  it  was  held,  that  it  is  necessary  in  an  indictment, 
to  specify  the  false  tokens.  2  Cro.  20.  4  Co.  40.  H.  P.  C.  265.  1  Lev.  299. 
So  the  judgment  was  arrested  (1). 

(1)2  Hawk.  P.  C.  ch.  2.5,  sect.  57,  320.     4  Com.  Dig.  Indictment  (G.  3),  394. 


Case  of  the  Level  of  Hull. 

Sewers. 

An  order  of  sewers  was  made  for  levying  9d.  per  acre  on  1312  acres,  to  be  paid 
to  the  clerk,  to  be  applied  towards  defraying  of  charges  in  and  about  the  execution  of 
the  commission.  And  though  it  was  objected,  that  this  should  have  been  on  the 
occupiers,  according  to  10  Co.  143  a.  yet  the  Court  held  this  good,  for  the  words 
of  the  statute  do  not  require  it(l).  Another  objection  was,  that  a  rate  cannot  be 
made  to  reimburse  charges,  any  more  than  to  re-imburse  overseers  of  the  poor.  Sed 
per  Curiam,  in  this  case  there  is  an  express  power  to  allow  charges,  whereas  in  that 
the  43  Eliz.  c.  2,  confines  the  power  to  rates  for  relief  of  the  poor ;  and  a  rate  after 
the  poor  have  had  it  is  not  strictly  so  called.     The  order  was  confirmed. 

(1)  Vide  Commissioners  of  Sewers  v.  Newburgh,  3  Keb.  827,  pi.  54.  Bow  v.  Smith, 
9  Mod.  94,  95. 


Between  the  Parishes  of  Southwold  and  Yoxford  in  Suffolk. 

Poor.     Bur.  Set.  Ca.  140,  S.  C.     2  Sess.  Ca.  p.  371,  No.  198,  S.  C. 

Upon  a  special  order  of  sessions  it  was  stated,  that  the  pauper  took  a  house 
at  Southwold  at  the  rent  of  101.  per  annum,  the  landlord  agreeing  to  build  a  stable, 
washhouse,  &c.  to  it.  That  the  real  value  when  taken  was  but  61.  10s.  per  annum, 
and  the  landlord  never  made  the  new  erections  ;  but  if  they  had  been  made,  it  would 
have  been  worth  101.  per  annum.     And  the  Court  held  this  no  settlement  (1). 

(1)  Vide  Rex  v.  Western,  Burr.  S.  C.  166. 


Russell  vers.  Boheme.     At  Guildhall. 

What  is  proof  of  buying  goods  beyond  sea. 

To  prove  a  property  in  the  cargo  on  an  action  upon  a  policy  of  insurance,  the 
plaintiff  produced  a  bill  of  parcels  of  one  Gardiner  at  Petersburgh  with  his  receipt  to 
it,  and  proved  his  hand.  The  defendant  objected,  that  this  was  no  evidence  against 
the  insurers  ;  but  the  Chief  Justice  allowed  it. 
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[1128]    Easter  Term,  13  Georgii  2,  ReCxIS.    In  B.  R. 

Sir  William  Lee,  Knt.,  Chief  Justice.  Sir  Francis  Page,  Knt.,  Sir  Edraaiid  Probyn, 
Knt.,  Sir  William  Chappie,  Knt.,  Justices.  Dudley  Ryder,  Esq.,  Attorney  General. 
John  Strange,  Esq.,  Solicitor  General. 

FiTCHET  vers.  Adam.s. 

An  entry  by  a  stranger  without  authority  is  good  to  take  advantage  of  a 
condition,  if  it  be  assented  to  afterwards. 

In  ejectment  on  the  demise  of  Richard  Hayes,  the  jury  found  a  special  verdict  to 
this  effect :  that  Richard  Hayes  (since  deceased)  being  seised  in  fee  of  the  premisses 
in  question,  and  having  a  wife  Margaret,  and  a  daughter  Elizabeth  of  the  age  of  six 
years,  by  his  will  dated  16th  May  1722,  devised  to  his  wife  and  her  heirs,  but  if  she 
marries  again,  then  he  appoints  two  trustees  to  receive  the  rents,  and  apply  them  to 
the  education  of  his  daughter  till  she  comes  of  age,  and  in  case  of  such  marriage  of 
the  mother  he  devises  to  the  daughter  in  fee.  That  Richard  died  in  June  1722,  and 
the  wife  entered  and  married  a  second  husband  1.5  April  172-3,  and  the  daughter 
continued  to  live  with  and  was  educated  by  her  till  her  (the  daughter's)  death  5  May 
1734,  when  she  died  without  issue  and  unmarried  ;  and  the  lessor  of  the  plaintiff  was 
her  cousin  and  heir.  That  22  May  1738,  John  Wood  on  behalf  of  the  lessor  of  the 
plaintiff  did,  without  any  previous  authority,  make  an  actual  entry  on  the  premisses, 
claiming  the  same  as  the  estate  of  the  lessor  Iti  virtue  of  his  heirship  to  Elizabeth,  aud 
that  the  lessor  having  notice  thereof  did  5  June  1738,  assent  thereto. 

Upon  this  case  two  points  were  made  :  1.  Whether  an  actual  entry  was  necessary. 
And,  2.  If  it  was,  whether  this  was  a  sufficient  one. 

[1129]  The  first  of  these  depended  on  two  questions,  1.  Whether  this  devise  over 
was  a  condition  or  a  limitation  ;  for  if  it  was  the  latter,  an  actual  entry  undoubtedly 
was  not  necessary  ;  2.  That  if  it  was  a  condition,  then  whether  it  would  be  necessary  ; 
this  not  being  to  avoid  a  fine(l). 

These  vpere  spoken  to  at  the  Bar,  but  the  Court  gave  no  opinion  upon  them; 
being  very  clear  upon  the  second  point,  that  what  was  found,  did  amount  to  an  actual 
entry,  to  support  an  ejectment,  being  assented  to  before  the  day  of  the  demise  in  the 
declaration.  Co.  Litt.  247,  2-58.  9  Co.  106.  1  Roll.  Abr.  738,  pi.  2,  3,  4.  And 
they  also  held,  that  there  was  no  occasion  for  its  being  by  deed  or  in  writing. 
Judgment  was  given  for  the  plaintiff. 

(1)  Vide  Berrington  v.  Parkhurst,  ante,  1086. 

Wakren  ex  Demlss'  Webb  vers.  Greenville. 
A  surrender  of  tenant  for  life  shall  be  presumed  on  a  recovery  of  forty  years  standing. 

Upon  a  trial  at  Bar,  the  lessor  of  the  plaintiff  claimed  under  an  old  intail  in  a 
family  settlement,  by  which  part  of  the  estate  appeared  to  be  in  jointure  to  a  widow 
at  the  time  her  son  suffered  a  common  recovery,  which  was  in  1699.  And  the  defen- 
dants not  being  able  to  shew  a  surrender  of  the  mother's  estate  for  life,  it  was 
insisted  that  there  was  no  tenant  to  the  praecipe  for  that  part,  and  the  remainder 
under  which  the  lessor  claimed  was  not  barred. 

To  obviate  this  it  was  insisted  by  the  defendant,  that  at  this  distance  of  time  a 
surrender  should  be  presumed ;  according  to  1  Vent.  2-57  (a),  and  what  is  laid  down 
in  Mr.  Pigot's  book  of  Common  Recoveries  (b)  ;  and  to  fortify  this  presumption  they 
offered  to  produce  the  debt  book  of  Mr.  Edwards  an  attorney  at  Bristol  long  since 
deceased,  where  he  charges  321.  for  suffering  the  recovery,  two  articles  of  which  are, 
for  drawing  a  surrender  of  the  mother  20s.  and  for  ingrossing  two  parts  thereof  20s. 
more,  and  that  it  appeared  by  the  book  the  bill  was  paid. 

Aud  this  being  objected  to  as  improper  evidence,  the  Court  was  of  opinion 
to  allow  it,  for  it  was  a  circumstance  material  upon  the  inquiry  into  the  reasonable- 
ness of  presuming  a  surrender,  and  could  not  be  suspected  to  be  done  for  this  purpose ; 
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that  if  Edwards  was  living  he  might  undoubtedly  be  examined  to  it,  and  this  was  now 
the  next  best  evidence.  And  it  was  accordingly  read(l).  After  which  the  Court 
declared,  that  without  this  circumstance  they  would  have  presumed  a  surrender  ;  and 
desired  it  might  be  taken  notice  of,  that  they  did  not  require  any  evidence  to  fortify 
the  presumption,  after  such  a  length  of  time  (2). 

(a)  3  Keb.  310.     1  Mod.  117,  S.  C. 
(h)  P.  41. 

(1)  Entries  in  private  books  or  memorials  are  only  admissible  as  evidence  to  affect 
the  rights  of  third  persons,  upon  proof  that  the  writer  is  dead,  and  that  they  are  in 
his  hand-writing.  Dutchess  of  Marlborough  v.  Guidot,  cited  2  Vez.  193.  In  Lefehure  v. 
JForden,  ib.  5.5,  with  this  restriction  they  seem  admissible  in  four  cases.  First, 
where  the  party  charges  himself  by  that  entry  with  the  receipt  of  money.  Smarlle  v. 
JFilUams,  cited  by  Lord  Hardwicke  in  Montgomerie  v.  Turner,  Bull.  L.  N.  P.  283. 
Comb.  249,  S.  C. '  Anon.  1  Ld.  Eaym.  145.  Anon.  12  Vin.  Abr.  90,  pi.  13.  Barry 
v.  Bebbington,  4  Term  Kep.  514.  Stead  v.  Heaton,  ib.  669.  Searle  v.  Lord  Barrymore, 
ante,  826,  and  according  to  this  last  case,  an  entry  made  by  the  person  himself  from 
whom  the  plaintiff  derives  his  interest  as  his  representative,  is  admissible  evidence  for 
him,  if  it  be  proved  to  have  been  made  at  a  time  when  it  would  have  charged  the 
writer.  Vide  the  opinion  of  Lord  Hardwicke  in  Glyn  v.  The  Bank  of  England,  2  Vez. 
43.  But  it  must  be  such  an  acknowledgment  as  will  either  render  the  writer  responsible 
for  the  sum  to  another  person,  or  will  amount  to  an  acquittal  for  so  much  of  one  who 
appears  to  have  been  bis  debtor,  for  the  entry  derives  its  authority  from  the  improb- 
ability, that  a  man  shall  commit  a  falsehood  to  writing  which  must  operate  to  his  own 
disadvantage.  Vide  Outram  v.  Morewood,  5  Terra  Rep.  123.  Secondly,  where  hearsay 
evidence  of  the  writer's  declarations,  respecting  the  same  fact  would  be  admissible  in 
evidence  after  his  death.  As  to  prove  a  pedigree,  &c.  Lill.  Prac.  Reg.  552.  Zouch 
V.  Waters,  12  Vin.  Abr.  (T.  b.  87),  pi.  5,  p.  90.  JVoodnoth  v.  Lord  Cobham,  Bunb.  180, 
et  vide  the  instances  mentioned  in  Glyn  v.  The  Bank  of  England,  2  Vez.  40.  Davis  v. 
Pearce,  2  Term  Rep.  53.  Outram  v.  Moreivood,  5  Term  Rep.  123.  Thirdly,  in  the 
case  of  ecclesiastical  dues,  entries  in  the  parson's  books  have  been  received  as  evidence 
for  his  successor.  Per  Lord  Hardwicke  in  Glyn  v.  The  Bank  of  England,  2  Vez.  43. 
Anon.  Bunb.  46.  But  this  is  considered  as  an  anomalous  case  per  Lord  Kenyon,  C.J. 
Outram  v.  Moretuood,  5  Term  Rep.  123.  Fourthly,  in  the  case  of  shopkeepers'  books; 
these  when  in  the  hand-writing  of  servants  used  to  make  entries  therein,  have  upon 
proof  of  such  book-keeper's  death  and  hand-writing  been  admitted  in  evidence  for  the 
tradesman.  But  entries  in  his  own  hand  are  not  so,  2  Vez.  43.  It  seems  formerly  to 
have  been  the  opinion  that  these  books  were  in  themselves  evidence  for  the  trader, 
unaccompanied  by  any  circumstances  vouching  their  authenticity,  and  the  7  Jac.  1, 
c.  12,  taking  that  for  granted,  was  made  to  restrain^their  admission  to  a  year  from  the 
date  of  the  entry.  Per  Lord  Hardwicke,  who  cites  the  authority  of  Lord  Raymond, 
2  Vez.  43.  In  Pitinan  v.  Madox,  Salk.  690,  they  seem  to  have  been  so  admitted.  But 
in  subsequent  cases  the  Judges  have  required  that  it  should  be  proved  by  some 
circumstances  attending  the  manner  in  which  the  books  were  kept,  and  the  entries 
made  therein,  that  they  are  not  fabricated  to  support  the  cause  in  which  they  are  to 
be  produced  ;  and  according  to  the  strength  or  weakness  of  these  corroborating 
circumstances,  they  have  been  allowed  or  refused  to  be  laid  before  the  jury.  Vide 
Lord  Torrington's  case,  Salk.  285.  Evans  v.  Lake,  Bull.  L.  N.  P.  282.  2  Vez.  43,  S.  C. 
where  they  were  admitted  ;  and  this  last  case  has  been  said  by  Lord  Hardwicke  to  go 
a  great  way,  2  Vez.  43.  Ib.  55,  and  see  Clerk  v.  Bedford,  Bull.  L.  N.  P.  282,  where 
they  were  rejected. 

(2)  In  Goodtitle  v.  Duke  of  Chandos,  2  Burr.  1072,  Lord  Mansfield  speaking  of  this 
case,Mn  which  he  was  of  counsel,  says,  that  the  Court  relied  upon  the  positive  proof  of 
the  surrender  by  the  entry,  and  did  not  mean  to  say  that  they  required  no  evidence 
to  fortify  the  presumption  arising  from  such  a  length  of  time  ;  "  but  that  they  would 
not  require  positive  proof  in  a  case  where  there  was  a  sulficient  presumption."  But 
in  p.  1075,  he  states  from  his  own  notes,  that  the  Court  did  say  in  this  case,  that 
after  a  recovery  of  40  years  standing  they  would  without  any  other  circumstances 
presume  a  conditional  surrender.     In   the  case  of  Goodtitle  v.  Duke  of  Chandos,  the 
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possession  not  having  gone  with  the  recovery,  B.  R.  would  not  presume  a  surrender 
by  the  tenant  for  life.  Wilraot  J.  was  of  opinion,  ib.  p.  107.5,  that  length  of  time 
alone  is  nothing  :  the  presumption  must  arise  from  facts  or  circumstances  arising  with- 
in that  time.  And  by  Lord  Mansfield,  "  Possession  of  the  tenant  in  tail  after  the 
death  of  the  tenant  for  life,  does  leave  a  ground  of  presumption  that  there  was  a 
surrender."  Ibid.  1076.  See  also  Keen  v.  Earl  of  EffinglMm,  post,  1267,  and  the 
opinion  of  Comyns  C.  B.  4  Cora.  Dig.  title  Evidence  (A.  4). 

[1130]     GOATER  vers.  Nunnely. 

Rule  made  for  a  plaintiff  to  produce  his  books. 

The  dispute  was  between  the  plaintiff  a  factor  in  Smithfield,  and  the  defendant  a 
grasier:  and  upon  the  defendant's  motion  the  Court  made  a  rule  for  the  plaintiff  to 
shew  cause,  why  he  should  not  produce  at  the  trial  the  several  books  wherein  he  enters 
the  accounts  of  beasts  sold  and  of  monies  received  on  the  defendant's  account.  The 
plaintiff  shewed  no  cause,  so  upon  an  affidavit  of  service  the  rule  was  made  absolute  (1). 

(1)  Vide  Gracewood  v.  ,  Barnes,  439.     Sad  vide  irard  v.  Apprice,  6  Mod. 

264,  and  Rex  v.  The  Fraternity  of  Hostmen  in  Newcastle,  post,  1223. 

DoMiNUS  Rex  vers.  Ford. 

No  information  for  not  collecting  brief  money. 

The  Court  was  moved  for  an  information  against  a  churchwarden,  for  refusing 
to  collect  money  on  a  brief  for  fire,  according  to  the  Act  4  Ann.  c.  14,  and  the 
case  of  informations  granted  for  not  burying  in  woollen  was  cited.  Sed  per  Curiam, 
that  is  of  a  public  nature,  and  wherein  the  revenue  is  concerned  :  and  besides,  in 
this  case  there  is  a  penalty  given,  and  a  method  for  obtaining  it.  So  no  rule 
was  made. 

Smith  vers.  Clarke  et  Al'. 

Where  the  plaintiff  shall  have  full  costs. 

The  plaintiff  declared  in  trespass  for  entering  his  house,  continuing  there  forty- 
eight  hours,  disturbing  him  in  his  possession,  and  eating  and  consuming  twenty 
pound  of  beef,  specifying  also  several  quantities  of  mutton,  veal,  lamb,  beer  and 
ale.  The  jury  found  for  the  plaintiff',  and  half  a  guinea  damages.  And  the  question 
was,  whether  the  plaintiff  should  have  full  costs  ;  which  upon  consideration  were 
awarded  him ;  for  as  to  the  goods  it  is  in  the  nature  of  an  action  of  trover,  and 
here  is  to  all  purposes  an  asportation,  which  always  carries  costs. 

Rivers  and  Lite. 

Words.     1  Vin.  Abr.  507,  pi.  41. 

Upon  error  e  C.  B.  it  was  held  actionable  to  say  of  the  plaintiff,  You  did  shut 
up  my  sister  (meaning  Anne  the  late  wife  of  the  plaintiff  and  sister  of  the  defendant) 
and  murder  her,  and  I  will  prove  it ;  notwithstanding  a  long  string  of  old  cases 
were  cited  to  the  contrary  (1).     And  the  judgment  was  affirmed. 

(1)  Com.  Dig.  Action  upon  the  Case  for  Defamation  (D.  2)  250,  (F.  2)  266. 

[1131]    Shepley  vers.  Marsh. 

If  the  record  of  Nisi  Prius  agrees  with  the  declaration  delivered,  a  variation  in 
the  issue  delivered  is  not  material  (1). 

The  plaintiff  declared  on  a  bond  dated  6  January  1728.  The  defendant  pleaded 
non  est  factum,  and  in  the  issue  delivered,  the  bond  was  described  as  in  1738,  and 
the  issue  was  received,  and  paid  for  without  any  objection.      The    record  of    Nisi 
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Prius  was  1728,  and  no  defence  being  made,  the  Court  was  now  moved  to  set 
it  aside,  as  varying  from  ttie  issue  delivered.  But  the  Court  refused  to  set  aside 
the  verdict,  for  the  defendant's  plea  upon  record  was  not  altered  b}'  it ;  the  issue 
tried  being,  whether  he  executed  a  bond  in  1728.  Besides,  he  should  have  refused 
the  issue,  if  not  agreeable  to  the  declaration. 

(1)  Vide  Thompson  v.  Simpson.,  Barnes  475.     Leeman  v.  Alle7i,  2  Wils.  160. 

DoMiNus  Rex  vers.  Woodfall. 

Costs  on  informations.     4  &  5  W.  &  M.  c.  18. 

Upon  trial  of  an  information  for  a  libel,  the  jury  acquitted  the  defendant  con- 
trary to  the  direction  of  the  Court.  Upon  which  the  defendant  moved  above  for 
costs  on  4  &  5  W.  &  M.  c.  18,  which  provides,  that  in  cases  where  the  defendant 
is  acquitted,  the  Court  is  authorised  to  award  costs  to  the  defendant ;  unless  the 
Judge  shall  at  the  trial  certify  there  was  a  reasonable  cause.  In  this  case  no  such 
certificate  was  asked  ;  but  it  was  insisted  on  for  the  prosecutor,  that  it  was  dis- 
cretionary in  the  Court.  The  Chief  Justice  certified  ore  tenus,  that  it  was  a  verdict 
against  evidence  ;  but  then  he  and  all  the  others  held,  that  it  was  now  too  late  to 
inquire  into  the  probable  cause  ;  and  that  it  was  not  discretionary,  but  compulsory 
upon  them,  where  there  was  no  certificate  (1).      So  the  defendant  had  his  costs. 

(1)  Bex  V.  Davis,  adj.  Mich.  10  Anne.  2  Hawk.  P.  C.  eh.  26,  s.  12,  7  ed. 
vol.  4,  p.  92. 

Between  the  Parishes  of  Hasfield  and  Furley  in  Gloucestershire. 

A  child  cannot  be  with  the  grandmother  for  nurture,  and  a  boy  with  her  cannot  be 
removed  if  he  has  an  estate  in  the  parish.     Burr.  Sett.  Ca.  147,  S.  C. 

Upon  a  special  order  of  sessions  relating  to  the  settlement  of  a  boy  of  eight  years 
and  a  girl  of  six,  who  had  been  removed  by  two  justices  from  Furley  to  Hasfield,  it 
was  stated,  that  the  mother  of  these  children  had  an  estate  of  41.  per  annum  in  Furley, 
where  she  and  her  husband  lived  and  had  these  children ;  that  she  dying,  the 
husband  became  tenant  by  the  curtesy,  and  whilst  such  he  took  301.  per  annum 
in  Hasfield,  and  lived  one  year  there  with  his  two  children,  and  then  died  :  that 
the  children  being  found  with  their  grandmother  at  Furley,  were  both  rem.oved  to 
Hasfield  :  which  order  the  sessions  confirmed. 

And  now  the  Court  upon  argument  confirmed  the  orders  as  to  the  girl,  but  quashed 
them  as  to  the  boy.  For  as  to  the  boy  he  [1132]  was  tenant  in  fee  of  the  41.  per 
annum.  And  though  it  was  not  stated,  that  he  was  actually  upon  that  spot ;  yet 
it  was  enough,  that  he  had  such  an  estate  in  the  parish,  from  which  he  could  not 
be  removed.  But  as  to  the  daughter  it  was  otherwise,  she  could  demand  no 
maintenance  out  of  her  brother's  estate :  and  it  was  never  yet  determined,  that 
children  should  go  to  a  grandmother  for  nurture.  She  may  indeed  be  charged  to 
contribute  to  their  relief  in  the  parish  where  they  are  settled. 

Blakey  vers.  Birmingham. 

Amendment.     Post,  1156,  1182. 

The  judgment  was,  that  the  plaintiflf  should  recover,  instead  of  do  recover. 
And  after  error,  the  Court  amended  it  as  the  misprision  of  the  clerk  (1). 

(1)  Foster  v.  Blackwell,  C.  B.  Barnes  7,  ace.  et  vide  JValdock  v.  Cooper,  2  Wils.  16. 

Between  the  Parishes  of  Ovingdon  and  ^Northoram  in  Yorkshire. 

Money  advanced  for  cloaths  need  not  pay  the  apprentice  duty.     8  Ann.  c.  9,  s.  39. 
Burr.  Sett.  Ca.  145,  and  Sess.  Ca.  Ed.  1750,  vol.  2,  p.  196,  no.  144,  S.  C. 

Upon  the  settlement  of  an  apprentice,  it  was  stated,  that  the  mother  proposed  to 


2  STRANGE,  1133.  TRINITY    TPZRM,   13    GEO.   2  1083 

put  him  out  to  an  inhabitant  of  Northoram,  who  refused  to  take  him,  because  he 
wanted  cloaths ;  upon  which  the  grandfather  agreed,  that  he  would  pay  30s.  to  the 
master  to  cloath  the  boy  withall :  in  pursuance  of  which  the  master  did  lay  out  30s. 
in  cloaths  for  him,  and  he  was  bound  by  indenture,  in  which  no  mention  is  made  of 
the  30s.  nor  was  any  duty  paid.  That  the  grandfather  paid  the  30s.  and  the  apprentice 
served  out  his  time,  which  the  sessions  adjudge  to  be  a  settlement.  Et  per  Curiam, 
the  order  was  confirmed  :  for  this  is  not  like  the  case  of  Curenden  v.  Laland,  where 
there  was  money  actually  given  to  the  master,  for  his  own  use  ;  whereas  here  the  master 
is  a  mere  agent  of  the  grandfather's  to  lay  out  30s.  for  him.  And  it  could  make  no 
difference,  whether  the  master  did  it  or  any  body  else.  That  this  was  not  a  case  within 
the  intent  of  8  Ann.  c.  9,  §  39,  the  positive  words  of  which,  in  a  case  expressly  within 
it,  obliged  the  Court  in  the  other  case  to  hold  it  no  settlement  (I). 

(1)  Rex  v.  Leighton,  4  Term  Rep.  732.     Nol.  Rep.   100,  S.  P.     Vide  also  Rex  v. 
I'm-isea,  Burr.  S.  C.  834. 


[1133]    Trinity  Term,  *13  Georgii  2,  Regis.    In  B.  R. 

Sir  William  Lee,  Knt.,  Chief  Justice.  Sir  Francis  Page,  Knt.,  Sir  Edmund  Probyn, 
Knt.,  Sir  AVilliam  Chappie,  Knt.,  Justices.  Sir  Dudley  Ryder,  Knt.,  Attorney 
General.    Sir  John  Strange,  Knt.,  Solicitor  General. 

Adams  vers.  Rush. 

Prohibition  to  settling  churchwardens  accounts.     Ante,  974.     17  Vin.  Abr.  600,  n. 

Per  Curiam,  the  Spiritual  Court  has  no  jurisdiction  to  settle  a  churchwarden's 
accounts.  And  a  prohibition  was  granted  after  sentence  allowing  the  accounts,  and 
an  appeal  to  the  Arches. 

*  13  &  14.     See  Burr.  Sett.  Cas.  150,  pi.  50,  n.  to  2d  ed. 

DoMiNUS  Rex  vers.  Westbeer. 

The  stealing  a  commission  to  settle  boundaries  is  not  felony.  Where  the  facts  stated 
upon  a  special  verdict  upon  an  indictment  for  felony  do  not  amount  to  felony,  but 
are  a  great  misdemeanor,  judgment  cannot  be  given  as  for  a  trespass.  2  Sess.  Ca. 
p.  378,  No.  202,  S.  C. 

Upon  a  certiorari  pro  Rege  to  the  Old  Bailey,  an  indictment  for  larceny,  and  a 
special  verdict  thereupon,  were  returned  into  the  King's  Bench.  The  indictment  set 
forth,  that  the  prisoner  feloniously  stole  a  parchment  writing  purporting  to  be  a  com- 
mission 10  Ann.  out  of  the  Court  of  Chancery,  to  settle  the  boundaries  between  two 
manors,  and  ascertain  the  height  which  the  defendant  in  the  cause  had  a  right  to  keep 
water  up  to,  in  a  pond  in  his  ground  ;  and  also  another  parchment  writing  purporting 
to  be  a  return  of  the  commissioners  thereto  :  which  commission  and  return  were 
respectively  laid  to  be  of  the  value  of  2s.  and  were  of  the  goods  and  chattels  of  the 
King.  Upon  [1134]  not  guilty  pleaded,  the  jury  find  that  two  parchment  writings 
answering  the  description  in  the  indictment  in  the  year  1712,  were  brought  into 
the  Six  Clerks  Office  in  Middlesex,  belonging  to  the  Couit  of  Chancery,  and  the 
proper  office  wherein  to  record  and  keep  them,  as  records  of  that  Court,  where 
they  were  accordingly  kept  till  28  October  1738,  when  the  prisoner  privately 
carried  the  same  out  of  the  office  with  an  intent  to  steal  the  same  :  that  they  were 
the  King's  goods,  and  each  of  the  value  of  one  penny  ;  and  that  in  1717,  the  cause 
was  at  an  end.     Sed  utrum,  &e.  et  si,  &c. 

This  case  was  twice  argued  at  the  Bar,  1.  By  Mr.  Solicitor  General  for  the  Crown, 
and  Serjeant  Hayward  for  the  prisoner ;  and  2.  By  Mr.  Attorney  General  and  Mr. 
Barnardiston. 

On  the  part  of  the  Crown  it  was  argued,  that  upon  the  whole  record  the  prisoner 
was  guilty  of  petit  larceny.     In  order  to  prove  this,  two  things  were  insisted  on, 
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1.  That  this  was  petit  larceny,  according  to  the  general  nature  of  it.  And  2.  That 
no  objection  lies  from  the  nature  of  the  parchment  writing,  or  its  being  a  record,  to 
bring  this  taking  away  to  be  under  the  degree  of  felony. 

As  to  the  first,  it  was  observed,  that  there  was  no  difference  in  the  description  of 
the  offence  (except  in  point  of  value)  between  grand  and  petit  larceny,  but  both  are 
considered  as  two  species  of  simple  larceny.  That  the  definitions  of  simple  larceny  to 
be  met  with  'n  all  the  ancient  writers  do  not  materially  differ.  Bracton,  lib.  3,  c.  32, 
p.  150  b.  defines  it  to  be  fraudulenta  contractatio  rei  aliense  cum  anirao  furandi, 
invito  domino  cujus  res  ilia  fuerit.  Britton,  c.  1-5,  p.  22,  uses  the  words  da  ceux  a 
qui  les  choses  serront,  ou  par  ceux  hors  de  qui  garde  le  chose  avera  este  trove  emble 
ou  robbe.  And  with  these  descriptions  agrees  Fleta,  lib.  1,  c.  38,  p.  54.  In  3  Inst. 
107,  it  is  stiled,  the  taking  away  the  mere  personal  goods  of  another  :  and  in  Bro. 
Corone  190,  the  felonious  taking  of  any  thing  wherein  another  hath  property. 

Now  as  to  the  first  part  of  the  description,  fraudulenta  contractatio  animo  furandi. 
It  is  found  that  the  prisoner  privately  (which  answers  to  invito  domino)  carried  the 
same  out  of  the  office  with  an  intent  to  steal  the  same.  That  it  was  res  aliena  is 
expressly  found,  the  verdict  being,  that  it  was  the  property  of  the  King  ;  and  a  value 
IS  found,  which  reduces  it  to  petit  larceny.  Here  the  property  is  found  as  a  fact,  and 
cannot  be  said  to  be  a  false  conclusion  of  the  jury,  for  the  Crown  has  the  records  in 
their  custody.  And  in  3  Inst.  71,  it  is  called  the  King's  Treasury  of  Judgments,  with 
which  agrees  H.  P.  C.  650.  Though  the  [1135]  parchment  be  originally  paid  for  by 
the  party;  yet  when  once  made  a  record,  he  cannot  take  it  away.  And  so  it  is  as  to 
the  rolls  of  the  lord  of  the  manor.  The  animus  furandi  is  the  substance,  and  no  nice 
distinctioi]S  as  to  the  property  should  be  received.  Parochiani  are  no  corporation 
and  yet  the  stealing  bona  parochianorum  is  indictable.     Dalt.  373.     Stamf.  25  b. 

But  then  the  objection  arises,  that  though  this  may  prima  facie  fall  within  the 
general  description  of  larceny  ;  yet  the  nature  of  this  parchment  writing,  or  its  being 
a  record,  furnishes  an  exception  out  of  the  general  rule,  and  proves  this  not  to  be 
such  a  thing,  of  which  a  felony  can  be  committed. 

In  order  to  obviate  this  objection,  it  will  be  necessary  to  examine  a  little  the 
grounds  upon  which  it  stands.  How  slender  a  reason  soever  there  was  at  first  for 
the  distinction,  yet  it  must  be  agreed  to  be  now  too  late  to  contend,  that  as  to  choses 
en  action,  or  what  belongs  to  the  realty,  a  felony  can  be  committed  of  them  ;  and 
the  reason  given  in  1  Hawk,  is,  that  these  things  generally  speaking  being  of  no  use 
to  any  but  the  owner,  are  not  supposed  to  be  so  much  in  danger  of  being  stolen,  and 
therefore  need  not  be  provided  for  in  so  strict  a  manner,  as  those  which  are  of  a 
known  price  and  every  body's  money.  So  that  if  I  steal  a  skin  of  parchment  worth 
Is.  it  is  felony  ;  but  when  it  has  10,0001.  added  to  its  value  by  what  is  written  upon 
it ;  it  is  no  offence  to  take  it  away. 

The  use  to  be  made  of  this  observation  is,  that  so  far  as  the  law  is  settled,  it  is 
not  to  be  altered  :  but  if  it  does  not  exempt  this  particular  case,  there  is  no  reason 
to  exclude  it. 

Now  what  are  exempted  1  1.  Chattels  real.  Is  this  one?  No.  2.  Choses  en 
action,  which  this  is  not.  3.  Charters  concerning  the  inheritance.  In  those  the  heir 
has  a  property,  and  they  go  to  him,  and  he  may  bring  detinue  for  them.  But  these 
records  he  has  no  right  to  the  custody  of,  nor  will  such  an  action  lie  for  them. 

The  case  from  whence  all  the  law  books  have  received  the  notion  upon  which  the 
defence  is  founded,  is  10  E.  4,  14,  by  which  case  it  is  determined,  that  felony  cannot 
be  of  charters  which  concern  the  realty,  which  says  the  book  cannot  be  valued.  But 
that  reason  does  not  hold  here.  It  is  well  known  that  taylors,  drum-makers,  &c.  do 
buy  these  things :  and  besides,  the  jury  have  expressly  found  them  to  be  of  value. 
Would  stealing  an  heir  loom  not  be  felony?  Certainly  it  would,  and  yet  that  favours 
of  the  realty. 

[1136]  The  next  part  of  the  objection  is,  that  these  were  records,  and  this  not 
being  laid  as  a  case  upon  the  statute  8  H.  6,  c.  12,  cannot  be  now  maintained  as  a 
felony  at  common  law.  It  must  be  agreed,  this  is  not  a  case  within  that  statute,  as 
wanting  one  circumstance  thereby  required,  viz.  whereby  any  judgment  shall  be 
reversed.  But  then  another  use  is  made  of  this  statute,  to  shew  that  stealing  records 
was  no  felony  at  common  law,  else  say  they,  what  need  was  there  of  the  statute  1 
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Now  it  is  apprehended,  no  such  inference  can  be  well  drawn  from  thence.  The 
words  are,  "  That  if  any  record,  etc.  shall  be  willingly  stolen,  taken  away,  withdrawn, 
or  avoided,  by  any  clerk  or  other  person,  who  shall  be  duly  convicted  by  inquest  of 
clerks  of  the  Court,  they  shall  be  adjudged  felons."  From  whence  and  my  Lord 
Coke's  comment  upon  it,  3  Inst.  71,  it  appears,  there  was  a  plain  use  for  this  statute  ; 
for  where  clerks  were  intrusted  with  the  custody,  they  had  thereby  such  a  possession, 
that  they  could  not  commit  felony  by  embezzling  them ;  and  it  was  therefore 
necessary  to  provide  for  this  by  a  positive  law,  as  also  to  introduce  a  new  method  of 
trial.  And  it  is  observable,  that  my  Lord  Hale,  1  H.  P.  C.  646,  treating  of  this 
statute,  after  dividing  his  argument  into  how  the  law  stood  before  the  Act,  and  how 
after,  says  nothing  of  the  act  of  stealing  by  a  mere  stranger ;  but  begins  with  saying, 
that  at  common  law  the  undue  razure  or  embezzling  a  record  was  a  great  offence,  for 
which  even  a  Judge  was  punishable  by  fine  and  imprisonment,  as  in  Judge  Hengham's 
case  in  the  time  of  Edward  the  First.  Wherefore  it  was  prayed  on  behalf  of  the 
Crown  that  the  prisoner  might  be  adjudged  guilty  of  petit  larcency. 

E  contra  it  was  argued  for  the  prisoner,  that  this  is  one  of  the  exempted  cases. 
It  was  admitted,  that  this  was  neither  a  chattel  real  nor  a  chose  in  action.  But  it 
was  contended  to  be  a  thing  that  concerned  the  realty,  as  it  related  to  the  boundaries 
of  manors  and  the  height  of  water,  which  are  points  in  which  the  very  inheritance 
is  affected.  That  these  were  of  that  nature  which  are  called  nullius  in  bonis,  things 
whereto  every  man  has  a  right  to  resort  and  to  use  them.  And  admitting  they 
are  in  the  custody  of  the  Crown,  (and  they  can  be  but  in  one  custody)  it  will  not 
follow,  that  they  are  the  property  of  the  Crown.  There  are  two  sorts  of  right,  jus 
proprietatis,  and  jus  possessionis. 

That  this  is  the  first  attempt  of  the  kind,  which  according  to  Co.  Lit.  81  a.  is  a 
strong  argument  against  it :  and  the  case  10  E.  4,  was  the  opinion  of  all  the  Judges 
in  the  Exchequer  Chamber.  That  the  8  H.  6,  c.  12,  was  always  considered  as  intirely 
a  new  law  :  wherefore  judgment  was  prayed  for  the  prisoner. 

The  Court  did  not  meddle  with  the  question,  whether  .this  was  properly  said  to 
be  the  goods  of  the  King,  nor  with  the  question  upon  the  8  H.  6,  c.  12,  or  as  to 
stealing  records  at  common  [1137]  law  :  but  said,  the  point  of  these  writings  con- 
cerning the  realty,  was  sufficient  to  found  their  judgment  upon.  They  said  there 
was  a  strong  inclination  in  the  Judges  to  make  lodgers  guilty  of  felony  ;  but  it  was 
not  done  but  by  Act  of  Parliament.  And  if  there  is  any  inconvenience  in  the  present 
judgment,  it  may  be  rectified  in  that  way. 

They  all  therefore  declared  their  opinions  that  the  prisoner  was  not  guilty. 

Then  the  Chief  Justice  started  a  question,  whether  as  this  was  undoubtedly  a 
great  misdemeanor,  they  could  not  give  judgment  as  for  a  trespass  ;  and  desired  that 
might  be  considered,  and  the  prisoner  brought  up  again  at  another  day.  And  then 
Mr.  Attorney  and  Solicitor  cited  2  Hawk.  440,  that  if  on  a  general  indictment  for 
felony  a  special  verdict  is  found,  and  the  crime  be  adjudged  but  a  trespass ;  judgment 
may  be  given  upon  it,  as  for  a  trespass  only.  And  Cro.  Jac.  497,  where  on  indict- 
ment for  felony  in  stealing  18d.  the  jury  found,  the  defendant  couzened  the  prosecutor 
out  of  the  money  ;  held  no  felony,  but  set  six  times  on  the  pillory,  as  for  a  mis- 
demeanor.    They  also  cited  1  And.  351.     Kelyng  29.     Dalt.  331. 

E  contra  it  was  insisted,  that  by  this  means  a  defendant  is  deprived  of  many 
advantages  ;  if  he  was  indicted  properly,  he  might  have  counsel,  a  copy  of  his  indict- 
ment, and  a  special  jury  :  and  it  was  observed  that  in  the  great  case  10  Ed.  4,  the 
Judge  dismissed  the  prisoner.  Besides  now  felonioe  is  struck  out,  where  is  there  any 
breach  of  the  peace,  for  the  verdict  doth  not  find  the  taking  was  vi  et  armis. 

Et  per  Curiam,  the  prisoner  must  be  discharged  ;  in  the  cases  cited  pro  Rege,  the 
Judges  appear  to  be  transported  with  zeal  too  far.     The  prisoner  was  discharged. 

FoLKES  vers.  Docminiquk. 

The  Spiritual  Court  may  take  a  bond  for  a  due  administration  where  it  is  cum 
testamento  annexo.  4  Burn's  Eccl.  L.  206,  234.  1  Ld.  Raym.  86,  ib.  363. 
1  P.  Wms.  7,  ib.  547. 

The  plaintiff  declares  on  bond  in  the  detinet  against  the  defendant  as  adminis- 
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trator  durante  minori  aetata  with  the  will  annexed  :  and  upon  oyer  the  condition 
appears  to  be,  for  exhibiting  an  inventory  and  duly  administring  by  paying  debts  and 
legacies,  the  performance  of  all  which  the  defendant  avers :  the  plaintiff  replies,  that 
he  had  not  paid  a  legacy  of  15001.  though  he  had  more  than  sufficient  to  pay  all  the 
<lebts,  to  wit,  5001.  And  on  demurrer  it  was  objected,  that  this  was  a  void  bond,  not 
warranted  by  21  Hen.  8,  c.  5,  or  at  common  law,  by  requiring  an  administrator  to 
pay  legacies  or  distribute  ac-[1138]-cording  to  the  ecclesiastical  decision  ;  and  should 
be  taken  to  be  obtained  by  coercion.     1  Vent.  166.     Raym.  227. 

E  contra  it  was  argued,  that  this  not  being  on  an  intestacy,  was  not  according  to 
the  statute  it  is  true ;  but  is  to  be  supported  as  a  reasonable  bond  taken  by  the 
course  of  the  Ecclesiastical  Court.  Hob.  250.  Co.  Ent.  128.  And  though  formerly 
it  was  disputed,  yet  it  is  now  settled,  that  they  may  compel  distribution.  Mo.  864. 
2  Show.  396.  -2  Lev.  163.  2  Jon.  90.  1  Saund.  162.  That  here  the  breach  is 
assigned  in  non-payment  of  legacies,  of  which  they  have  undoubted  jurisdiction  :  and 
if  it  be  good  in  any  part  (being  a  bond  at  common  law)  it  is  enough.  3  Co.  83. 
And  it  differs  from  the  case  where  part  of  the  condition  is  against  a  statute,  for  there 
it  is  void  in  toto. 

Et  per  Curiam,  these  administrations  are  not  within  21  Hen.  8,  and  therefore  we 
deny  a  mandamus  (1).  We  must  therefore  consider  it  as  a  bond  at  common  law  ;  and 
then  it  is  sufficient,  if  it  be  good  in  that  part  on  which  the  breach  is  assigned  (2),  as 
we  think  this  is,  aud  we  cannot  take  it  to  be  a  bond  by  coercion.  Therefore  the 
plaintiff  must  have  judgment. 

(1)  Smith's  case,  ante,  892,  r.  ace. 

(2)  See  in  Chessman  v.  Nainby  ante,  744. 

DoMiNus  Rex  vers.  Greenwood. 

Bail.     Vide  2  Hawk.  P.  C.  ch.  15,  s.  80,  7  ed.  vol.  3,  p.  225,  n.  *. 

He  came  up  on  habeas  corpus  charged  with  a  commitment  for  a  robbery  on  the 
highway.  And  the  prosecutor  attending,  insisted  be  was  the  man.  And  though 
eight  affidavits  of  credible  persons,  proving  him  to  be  at  another  place  at  the  time  the 
robbery  was  sworn  to,  were  read  ;  yet  the  Court  refused  to  admit  him  to  bail,  but 
ordered  him  to  remain  till  the  assizes. 

Hardwick  vers.  Chandler. 
Words,  of  an  attorney. 

In  an  action  by  an  attorney,  the  following  words  spoken  of  an  attorney  in  his 
business  were  upon  motion  in  arrest  of  judgment  held  actionable.  "Mr.  Hardwick 
is  a  rogue,  for  taking  your  money,  and  has  done  nothing  for  it;  he  has  not  entered 
an  appearance  for  you  ;  he  is  no  attorney  at  law ;  he  don't  dare  to  appear  before  a 
Judge.  What  signifies  going  to  him  ?  He  is  only  an  attorney's  clerk  and  a  rogue, 
he  is  no  attorney  (1)." 

(1)  Day  v.  Fuller,  3  Wils.  59.  Vide  the  cases  collected  1  Com.  Dig.  Action  upon 
the  Case  for  Defamation  (D.  24)  259,  (F.  9)  269. 

[1139]    Elliot  vers.  Smith. 

Practice  on  scire  facias  and  execution  against  bail. 

It  was  held,  that  if  there  be  fifteen  days  between  the  teste  of  the  first  and  the 
return  of  the  second  scire  facias  against  bail,  it  is  sufficient ;  without  any  regard  to 
the  number  of  days  between  the  teste  and  return  of  each(l);  and  that  a  capias  ad 
satisfaciendum  may  be  taken  out  against  bail,  without  any  fieri  facias  or  return  of 
nulla  bona  (2). 

(1)  2  Cromp.  Prac.  84.     Imp.  Prac.  K.  B.  433. 

(2)  1  Lev.  226.     1  Roll.  897,  L.  35.     2  Cro.  450.     3  Salk.    286.     But   where 


2  STRANGE,  1140.  TRINITY   TERM,   13    GEO.  2  1087 

there  is  only  one  scire  facias  against  bail,  the  sheriff  returning  scire  feci,  and  the 
proceedings  are  by  bill  four  days  exclusive,  are  sufficient  between  the  teste  and  return 
of  it.     Bell  V.  Jackson,  4  Term  Rep.  663. 

DoMiNUS  Rex  vers.  Whaley. 

To  a  mandamus  to  admit  a  fellow  of  a  college  the  Court  will  expect  the  return  of  a 
visitor,  and  will  not  supersede  the  writ.     Ante,  565. 

A  mandamus  was  granted,  directed  to  the  defendant  as  master  of  Peter-house 
College  in  the  University  of  Cambridge,  to  admit  Thomas  Rogers  to  a  fellowship  of  that 
college,  upon  an  affidavit  of  his  election.  A  motion  was  made  to  supersede  this  writ, 
upon  affidavits  of  there  being  a  visitor,  viz.  the  Bishop  of  Ely.  IJut  the  Court  put 
the  master  to  make  a  return,  and  refused  to  determine  the  point  on  affidavits,  where 
the  other  party  had  no  opportunity  to  right  himself  by  an  action. 

Between  the  Parishes  of  King's  Norton  and  Cambden 
IN  Gloucestershire. 

Hiring  for  a  vear  to  work  by  the  piece  gains  a  settlement.     Burr.  Sett.  Ca.  152, 

and  2  Sess.  Ca.  146,  S.  C. 

Mary  Calcut  a  pauper  was  removed  by  two  justices  from  King's  Norton  to  Camden. 
On  appeal  the  sessions  reversed  the  order,  stating  that  the  pauper  was  hired  for  a  year 
to  Ellis  of  Cambden,  to  spin  yarn  at  18d.  per  stone,  and  that  she  was  to  provide  herself 
with  victuals  and  lodging.  That  she  spun  the  whole  year,  and  boarded  and  lodged  at 
her  master's,  allowing  2s.  per  week  for  the  same  :  but  upon  her  examination  she  said, 
that  by  her  contract  she  thought  herself  at  liberty  to  play  or  be  absent  from  her  work 
as  long  as  she  pleased,  only  that  she  was  not  at  liberty  to  work  for  any  other  master(l). 

Et  per  Curiam,  the  sessions  have  done  wrong  in  adjudging  this  no  settlement  in 
Cambden,  for  in  fact  here  is  a  hiring  and  service  for  a  year  to  the  master  there :  and 
what  her  apprehension  was,  or  whether  she  was  paid  by  the  year  or  by  the  quantity 
of  her  work,  was  immaterial  (2).  And  therefore  the  order  of  sessions  was  quashed, 
and  the  order  of  two  justices  confirmed. 

(1)  Bex  V.  Birmingham,  Cald.  77.     Doug.  333,  S.  P. 

(2)  Bex  V.  Dedham,  Burr.  S.  C.  655.  Rex  v.  Seaton  and  Beer,  2  Bott  by  Const, 
352,  pi.  341,  S.  P. 

[1140]    Chapman  vers.  House,  Slater  and  Goodacre.     In  Middlesex. 

Where  there  were  several  defendants  damages  were  severed  (1). 

In  trespass  for  taking  goods  and  false  imprisonment.  House,  one  of  the  defendants, 
let  judgment  go  by  default ;  Slater,  another  defendant,  demurred  ;  and  Goodacre 
pleaded  not  guilty.  It  came  on  to  assess  damages  as  to  House,  to  assess  contingent 
damages  as  to  Slater,  and  for  trial  as  to  Goodacre,  who  was  acquitted  :  but  then  the 
question  came  between  the  other  two,  whether  the  jury  could  sever  the  damages. 
And  Lane  v.  Santeloe  (ante,  79),  and  Loivjield  v.  Bancroft  (ante,  910),  were  cited.  The 
Chief  Justice  was  of  opinion,  that  as  they  had  not  pleaded  jointly,  the  damages  might 
be  severed.     So  the  jury  gave  Is.  as  to  House,  and  1001.  as  to  Slater. 

(1)  Where  in  trespass  all  the  defendants  suffer  judgment  to  go  by  default,  the 
damages  cannot  be  severed,  Onslow  v.  Orchard,  ante,  422.  So  where  two  having  pleaded, 
and  the  issue  is  found  against  both  and  damages  given,  and  a  third  has  let  judgment 
go  by  default,  and  damages  are  assessed  against  him  upon  a  writ  of  enquiry,  and 
judgment  is  entered  for  both,  it  is  bad.  Long  v.  Sahin,  1  Wils.  30,  and  see  Hill 
and  IVinsey  v.  Goodchild,  where  the  plaintiff  having  declared  upon,  and  the  jury  found 
a  joint  trespass,  the  Court  held  that  the  damages  could  not  be  severed.  B.  R  Tr 
11  Geo.  3.     5  Burr.  2790.     Bull.  L.  N.  P.  94. 
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[1141]     Michaelmas  Term,  14  Georgii  2,  Regis.     In  B.  R. 

Sir  William  Lee,  Knt.,  Chief  Justice.  Sir  Francis  Page,  Knt.,  Sir  Edmund  Probyn, 
Knt.,  Sir  William  Chappie,  Knt.,  Justices.  Sir  Dudley  Ryder,  Knt.,  Attorney 
General.     Sir  John  Strange,  Knt.,  Solicitor  General. 

Harvey  vers.  Harvey.     In  Middlesex. 

Executor  and  not  the  heir  shall  have  hangings,  &c.     2  Com.  Dig.  Biens  (C.)  136. 
Bull.  L.  N.  P.  34.     2  Burn's  Eccl.  L.  648. 

In  trover  by  the  executor  against  the  heir,  the  Chief  Justice  held,  that  hangings, 
tapestry,  and  iron  backs  to  chimnies,  belonged  to  the  executor :  who  recovered 
accordingly  against  the  heir. 

Ratcliffe,  Un',  &c.  vers.  Besley. 
An  attorney  must  be  sued  by  bill,  though  the  plaintiff  be  also  an  attorney. 

It  was  held  by  the  Court,  that  if  the  plaintiff  and  defendant  are  both  attornies, 
the  defendant  must  be  sued  by  bill ;  and  that  the  plaintiff  cannot  take  out  an  attach- 
ment, and  hold  the  defendant  to  bail,  as  he  does  in  the  case  of  a  common  person. 
This  case  therefore  is  an  exception  out  of  the  general  rule,  that  privilege  takes  away 
privilege  (1). 

(1)  ThonvpsmiY.  Rash,  Barnes  44.  Shorter  v.  Packhurst,  1  Black.  Rep.  19.  Contra 
if  they  are  of  different  Courts,  vide  ante,  837,  and  the  note. 

[1142]    Rich  on  the  demise  of  Lord  Cullen  et  Al'  vers. 
Johnson  et  Al'. 

In  ejectment  for  mines  the  possession  of  the  manor  is  no  evidence  to  avoid  the 
Statute  of  Limitations.     Bull.  L.  N.  P.  102,  S.  C. 

In  ejectment  for  mines  the  plaintiff  proved  himself  lord  of  the  manor,  and  that  he 
was  in  possession  thereof.  But  the  same  witness  proving,  that  the  defendants  had 
had  possession  of  the  mines  above  twenty  years ;  the  Court  upon  a  trial  at  Bar  held 
this  no  evidence  to  avoid  the  Statute  of  Limitations,  there  being  no  entry  within 
twenty  years  upon  the  mines,  which  are  a  distinct  possession,  and  may  be  different 
inheritances :  and  therefore  directed  the  jury  to  find  for  the  defendants. 

IsON  vers.  FovvEN. 

Practice. 

The  notice  was  to  execute  a  writ  of  inquiry  by  ten  of  the  clock  :  and  there  being 
no  defence  made,  the  Court  set  it  aside  for  uncertainty  (1). 

(1)  Vide  Langstaffv.  Lamb,  Barnes,  293.  Foster  v.  Sniales,  ib.  29.5.  But  notice  to 
execute  it  at  ten  being  certain  is  good,  Last  v.  Denny,  Barnes  302. 

Ashley  vers.  Ashley. 
No  new  trial  where  there  is  evidence  on  both  sides. 

The  Judge  who  tried  this  cause  (which  was  upon  a  promissory  note  for  50001. 
which  the  defendant  insisted  was  forged)  certified  that  the  weight  of  the  evidence 
was  with  the  plaintiff,  and  he  thought  the  jury  would  find  for  the  plaintiff;  but  they 
found  for  the  defendant. 

Et  per  Curiam,  as  there  was  evidence  on  the  part  of  the  defendant,  the  jury  are 
the  proper  judges  which  scale  preponderates.  It  cannot  be  said  to  be  a  verdict  against 
evidence,  and  therefore  we  will  grant  no  new  trial.     The  next  day  between 
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Smith  et  Huggins  et  Al'. 

The  same  rule  was  laid  down,  and  a  new  trial  denied  :  though  there  was  but  a 
weak  evidence  for  the  plaintiff",  and  the  Chief  Justice  summed  it  up  strongly  for  the 
defendant  (1). 

(1)  Anon.  1  Wils.  Ilankey  v.  Trotman,  1  Black.  1,  S.  P.  and  Smith  v.  Parkhurst, 
ante,  1 105.  But  as  the  distinction  between  a  verdict  against  evidence  and  against  very 
weak  evidence  must  in  many  instances  appear  scarcely  perceptible,  and  the  granting 
new  trials  is  intirely  discretionary  in  the  Court,  it  rather  seems  as  if  the  several  cases 
upon  the  subject  warrant  the  conclusion  that  the  Court  will  grant  a  new  trial  where 
the  verdict  is  manifestly  against  the  weight  of  evidence,  although  some  proof  has  been 
adduced  on  the  other  side.  Provided  injustice  seems  to  have  been  done  by  the  verdict, 
and  the  cause  is  of  sufficient  value.    Vide  Berks  v.  Mason,  Say.  264.    Nonis  v.  Freeman, 

3  Wils.  39. 

[1143]    DoMiNUs  Rex  vers.  The  Inhabitants  of  Welbeck 
IN  Nottinghamshire. 

It  is  a  good  return  to  a  mandamus  for  appointing  overseers  that  the  place  is  not  a 
village  or  township.     2  Sess.  Ca.  p.  198,  No.  145.     1  Bott  by  Const,  24,  pi.  43. 

Mandamus  suggests  that  there  are  several  housholders  and  farmers  inhabiting  and 
residing  within  the  village  of  Welbeck,  able  to  provide  for  the  poor ;  and  therefore 
commands  the  justices  to  appoint  overseers  of  the  poor.  To  this  it  is  returned,  that 
Welbeck  is  extraparochial,  and  is  not,  nor  ever  was  reputed  to  be  a  village  or  township, 
and  therefore  they  cannot  appoint  any  persons  to  be  overseers. 

And  upon  argument  this  was  held  to  be  a  good  return.  For  though  it  does  not 
answer  the  supposal  of  the  writ,  as  to  there  being  several  substantial  housholders  and 
farmers;  yet  it  answers  the  point  in  13  &,  14  Car.  2,  c.  12,  by  saying  it  is  no  town- 
ship or  village,  or  reputed  as  such  :  and  it  is  to  such  places  only  that  we  can  send 
a  writ  (1). 

(1)  Vide  Rex  v.  Severn  and  Arnold,  Say.  Rep.  278.  Rex  v.  Justices  of  Bedfordshire, 
Cald.  167.     Rex  v.  Justices  of  Peterborough,  ib.  238. 

The  Case  of  Jonathan  Evindon,  an  Attorney. 

An  attorney  in  London  cannot  be  summoned  on  the  militia.    Where  it  is  a  personal 
service,  it  is  a  personal  service  although  it  may  be  executed  by  deputy. 

He  being  summoned  to  appear  upon  a  muster  of  the  militia  in  London,  applied  to 
the  Court  for  a  writ  of  privilege,  to  be  directed  to  the  commissioners  of  lieutenancy  : 
which  being  opposed,  as  not  being  a  personal  service,  but  what  might  be  executed  by 
deputy,  it  was  argued  largely  at  the  Bar.  And  the  Court  having  taken  time  to 
consider  of  it,  this  term  gave  their  opinion  :  that  this  writ  ought  to  go;  for  though 
by  the  13  &  14  Car.  3,  c.  3,  this  in  respect  of  counties  at  large  may  be  only  a  charge 
in  proportion  to  the  property  of  the  inhabitants  ;  yet  the  27th  section  excepting 
London,  and  referring  to  the  then  commission  of  array  ;  we  think  it  was  then  con- 
sidered as  a  personal  service ;  and  there  can  be  no  doubt  but  that  in  such  ease  an 
attorney,  who  has  a  superior  service,  is  to  be  exempted.  And  though  he  may  have  a 
deputy,  that  has  been  determined  to  make  no  alteration.  Mar.  30.  1  Vent.  16,  29. 
1  Lev.  265.  Cro.  Car.  11.  And  these  writs  have  often  been  granted.  Co.  Ent.  436. 
Off.  Br.  164,  174.  In  4  Ann.  Smith's  case  by  Holt,  and  one  to  Mr.  Skynner  in  Lord 
Raymond's  time.  The  Chief  Justice  also  declared,  that  on  the  like  motion  in  C.  B. 
for  an  attorney  of  that  Court,  they  were  also  of  the  same  opinion  (1). 

(1)  This  seems  to  be  Beaton's  case,  Rep.  Barnes  42,  S.  P.  But  since  2  Geo.  3, 
c.  20,  s.  42,  the  Militia  Acts  having  allowed  a  commutation  of  service  into  a  payment 
of  101.  it  has  been  held  that  an  attorney  is  not  entitled  to  this  writ  to  exempt  him 
from  serving  in  the  militia,  it  being  no  longer  deemed  to  be  a  personal  service,  upon 
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which  ground  alone  he  could  be  entitled  to  it.      Gerard's  case,  2  Black.  Rep.  1123. 
Vide  also  Mayor  of  Norwich  v.  Berry,  4  Burr.  2109. 

[1144]    Elletson  vers.  Cummins. 
A  demand  as  executrix  is  within  a  general  submission  to  an  award.     Ante,  647. 

Debt  upon  an  arbitration  bond,  whereby  the  plaintiff  and  defendant  submitted  all 
matters  in  difference  between  them  or  either  of  them.  The  arbitrators  awarded  301. 
to  the  plaintiff  in  full  of  all  demands,  either  in  her  own  right  or  as  executrix  to  her 
husband.  And  on  demurrer  it  was  insisted,  that  the  arbitrators  had  exceeded  their 
authority.  And  Carth.  118,  was  cited,  and  the  case  put  of  a  grant  of  omnia  bona  et 
catalla  sua,  which  does  not  pass  goods  en  autre  droit. 

But  the  Court  held,  that  the  submission  was  general  enough.  For  the  demand  as 
executrix  was  a  matter  depending  between  them.  And  1  Roll.  Abr.  246,  pi.  2,  3. 
3  Bulst.  6.5,  are  strong  to  this  purpose.  And  though  in  Cro.  Car.  433,  there  is  an 
averment,  that  both  sorts  of  demands  were  submitted,  yet  the  Court  held  it  was  not 
necessary.     And  the  plaintiff  had  judgment. 

DoMiNUS  Rex  vers.  Obrian. 

Publishing  a  false  affidavit  knowingly  is  an  offence  at  common  law.     2  Sess.  Ca. 
p.  366,  No.  196,  S.  C.     Vide  9  Geo.  3,  c.  30,  s.  6. 

Indictment  setting  forth,  that  defendant  intending  to  defraud  the  King,  and 
unjustly  to  procure  a  payment  to  be  made  as  to  the  widow  of  an  officer,  did  knowingly 
publish  a  certain  false  and  counterfeit  affidavit,  purporting  to  have  been  sworn  by  one 
Elizabeth  Roe,  before  Thomas  Eiigier,  Esq;  a  justice  of  the  peace,  by  which  means  he 
received  51.  6s.  8d.  of  the  paymaster  of  the  King's  bounty.  And  this  was  laid  as  an 
offence  at  common  law. 

After  verdict  for  the  King,  it  was  moved  in  arrest  of  judgment,  that  this  not 
being  laid  to  be  forged  by  the  defendant,  was  not  an  offence  at  common  law,  but  he 
ought  to  have  been  indicted  on  33  H.  8,  c.  1,  as  for  a  false  token.  Sed  per  Curiam, 
since  Ward's  case  this  can  never  be  doubted.  And  it  has  always  been  held,  that  the 
statute  did  not  create  a  new  offence,  but  only  added  a  further  punishment  where  the 
indictment  is  contra  formam  statuti.  The  5  Eliz.  c.  14,  reciting  the  forgeries  at 
common  law,  has  the  word  writings,  in  contradistinction  to  deeds :  and  it  is  in  the 
election  of  the  party,  in  the  case  of  forging  deeds,  to  lay  the  indictment  either  at 
common  law,  or  upon  the  statute.     Judgment  pro  Rege. 

[1145]     Marten  vers.  Jenkin. 
Where  a  negative  finding  is  not  necessary. 

On  a  mandamus  to  swear  the  plaintiff  into  the  office  of  Mayor  of  Winchelsea,  it 
appeared  by  a  special  verdict,  that  the  mayor  must  be  chosen  out  of  the  jurats,  and 
that  the  plaintiff  1  May  1739,  was  chosen  a  jurat,  and  sworn  in,  and  continued  so 
till  7  April  1740,  when  he  was  chosen  mayor:  that  he  had  received  the  sacrament 
within  a  year  before  his  election  to  be  mayor,  but  not  within  a  year  before  he  was 
chosen  a  jurat.  And  the  question  was,  whether  the  statute  5  Geo.  1,  c.  6,  §  3,  could 
operate  so  as  to  give  him  the  benefit  of  the  non-prosecution  in  six  months  with  regard 
to  the  previous  qualification.  And  the  Court  held  it  did,  else  he  would  be  under  some 
degree  of  disability  or  incapacity,  when  the  Act  says  none  shall  be  incurred. 

But  then  a  doubt  was  made,  whether  as  the  verdict  was  silent  as  to  any  prosecution, 
it  was  sufficient  for  the  Court  to  give  judgment  upon  ;  and  whether  it  should  not 
have  been  found  negatively,  there  was  none.  But  the  Court  held  it  well  enough, 
for  the  plaintiff  had  nothing  more  to  do  than  to  find  his  election  ;  what  is  to  avoid 
it,  should  come  from  the  other  side  ;  and  that  as  it  is  not  found,  there  was  a  prosecu- 
tion, which  it  lay  upon  the  defendant  to  shew  ;  they  could  not  be  wananted  in  saying 
the  plaintiff's  election  was  done  away:  and  therefore  they  gave  judgment  for  the 
plaintiff. 
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Dent  vers.  Coates. 
Custom,  uncertain. 

Prohibition  to  a  suit  in  the  Ecclesiastical  Court  for  a  church  rate,  suggesting  a 
custom  in  the  parish  of  Northallerton,  that  whenever  twenty-four  parishioners,  or  the 
major  part  of  them,  meet  and  appoint  how  much  shall  be  raised  throughout  the  whole 
parish,  a  certain  proportion  thereof  has  been  used  to  be  raised  by  the  hamlet  of 
Romanby  by  their  separate  churchwarden,  and  paid  over  to  the  rest. 

Upon  issue  joined,  this  custom  is  found.  But  then  it  was  moved  in  arrest  of 
judgment,  that  this  is  both  incertain  and  urneasonable,  both  as  to  the  persons  who 
make  it,  and  the  sum  to  be  assessed  on  Romanby.  And  Fitz.  Bar.  277.  1  Roll.  Abr. 
.56.5,  pi.  4.  Bro.  Custom  12.  Davis  33.  1  Keb.  612.  2  Roll.  Abr.  264,  D.  1,  265, 
pi.  2.     Salk.  657.     Latch,  217,  were  cited 

[1146]  Et  per  Curiam,  the  custom  is  ill,  for  it  may  be  made  at  a  private  meeting 
of  a  few  parishioners,  and  the  words  a  certain  proportion  fix  nothing.  The  entry  on 
record  must  be,  non  obstante  veredicto,  fiat  breve  de  consultatione.  2  Town  Book 
of  Jud.  170,  pi.  2. 

DoMiNUS  Rex  vers.  Jones. 

Not  taking  upon  him  the  office  of  overseer  of  the  poor  is  indictable.     2  Sess.  Ca. 
p.  326,  No.  187.     1  Bott  by  Const,  pi.  347,  p.  298,  S.  C. 

He  was  indicted  for  not  taking  upon  him  the  office  of  overseer  of  the  poor,  upon  a 
regular  appointment;  and  on  demurrer  objected,  that  as  he  was  to  take  no  oath,  and 
the  43  Eliz.  c.  2,  had  inflicted  pecuniary  penalties  for  neglect  of  duty  to  be  recovered 
in  a  summary  way,  he  could  not  be  indicted.  Sed  per  Curiam,  those  penalties  are  for 
neglect  of  duty  when  he  is  the  officer,  whereas  this  indictment  says  he  has  obstinately 
refused  to  take  the  office  upon  him  :  the  disobeying  an  Act  of  Parliament  is  indictable 
upon  the  principles  of  the  common  law.     Judgment  for  the  King. 

Vernon  et  Al'  vers.  Jefferys. 

If  one  named  in  the  indenture  does  not  seal,  he  must  be  excluded  by  an  averment. 
5  Com.  Dig.  Pleader  (2  V.  2),  618. 

Ten  plaintiffs  bring  covenant  on  articles  of  partnership  :  and  on  oyer  it  appeared, 
there  were  two  others  named  in  the  deed,  which  at  the  close  of  it  runs  in  the  usual 
form.  In  witness  whereof  all  the  parties  have  set  their  hands  and  seals.  Thereupon 
the  defendant  demurs,  and  on  argument  insisted,  that  the  oyer  is  part  of  the  declara- 
tion ;  and  it  is  as  bad  as  if  the  plaintiff  had  shewn  that  the  covenant  was  with  two 
others;  and  it  could  not  be  split  into  several  actions.  Carth.  301.  Lutw.  680. 
5  Co.  18.  Lutw.  1544.  Allen  41.  1  Vent.  34.  2  Lev.  74.  2  Roll.  Abr.  22.  Et 
per  Curiam,  if  the  other  two  did  not  seal  the  deed,  the  plaintiff  might  have  helped  it 
by  averment :  but  here  on  the  oyer  we  must  take  it,  they  did  seal.  Besides,  as  they 
are  named  in  the  covenant  as  covenantees,  they  might  join  in  the  action,  though  they 
did  not  seal :  this  the  defendant  may  take  advantage  of  on  oyer  and  demurrer. 
2  Leon.  47.     And  therefore  judgment  must  be  for  the  defendant. 

[1147]    DoMiNus  Rex  vers.  Inhabitantes  de  Petham. 

A  certificate  man's  apprentice  being  assigned  to  a  parishioner,  gains  a  settlement. 
Burr.  Sett.  Ca.  154,  and  Sess.  Ca.  ed.  1750,  vol.  2,  p.  209,  No.  149,  S.  C. 

Upon  a  special  order  it  was  stated,  that  the  pauper  was  bound  to  a  certificate  man 
in  Tenterden,  and  after  living  with  him  there  two  years,  was  by  him  assigned  over  to 
a  parishioner  of  Lidd,  with  whom  he  inhabited  and  served  for  the  remainder  of  the 
seven  years.  And  the  question  arose  on  12  Ann.  st.  1,  c.  18,  which  says,  the  apprentice 
of  a  certificate  man  shall  gain  no  settlement;  whether  the  assignment  could  give  him 
one.     And  the  Court  were  all  of  opinion,  he  had  gained  a  settlement  in  Lidd :  for 
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the  Act  had  not  made  the  binding  void,  but  has  only  taken  away  one  of  the  conse- 
quences of  such  binding  for  the  sake  of  the  certificated  parish.  It  never  intended  to 
meddle  with  the  case  of  a  legal  parishioner's  apprentice  ;  and  when  once  there  is  an 
assignment  to  such  an  one,  it  is  the  same  as  if  it  had  been  an  original  binding;  the 
true  construction  of  the  statute  is,  that  in  respect  to  the  certificated  parish  such 
binding  and  inhabitation  shall  give  no  settlement  (1). 

(1)  Rex  V.  High  and  Low  Bishopside,  Burr.  S.  C.  381.  Eex  v.  Silion,  ib.  269. 
1  Wils.  184.  Eex  v.  St.  Peter's  in  Nottingham,  ib.  391.  Say.  287.  Rex  v.  Spotland, 
Burr.  S.  C.  527,  S.  P.  In  the  report  of  this  case  by  Sir  James  Burrow  it  appears 
that  the  pauper's  father  resided  then  at  Lidd  under  a  certificate,  and  had  done  so  prior 
to  the  birth  of  the  pauper.  But  this  does  not  alter  the  law  of  the  case,  for  the  pauper 
having  gained  a  settlement  by  an  inhabitancy  in  Tenterden  of  more  than  40  days, 
the  certificate  granted  to  Lidd  was  discharged  as  to  him,  and  he  became  intitled  to 
gain  a  settlement  there  in  his  own  right.  Rex  v.  Great  Tmrington,  Burr.  S.  C.  428. 
Rex  V.  Keynsham,  ib.  429.     Rex  v.  Jshchurch  in  Gloucestershire,  ib.  S.  P. 


[1148]    Hilary  Term,  14  Georgii  2,  Regis.     In  B.  R. 

Sir  William  Lee,  Knt.,  Chief  Justice.  Sir  Francis  Page,  Kut,  Sir  William  Chappie, 
Kut.,  Martin  Wright,  Esq.,  Justices.  Sir  Dudley  Ryder,  Knt.,  Attorney  General. 
Sir  John  Strange,  Knt.,  Solicitor  General. 

Walker  vers.  Kearney. 

AflBdavit  of  one  convicted  of  forgery  not  to  be  read  to  support  a  complaint  (1). 

A  rule  for  an  attachment  nisi  being  granted  on  the  affidavit  of  the  defendant ; 
the  party  complained  of  shewed  for  cause,  that  the  defendant  had  been  convicted  of 
forgery  and  stood  in  the  pillory,  and  produced  the  record  and  an  affidavit  of  the 
identity  of  the  person.  Et  per  Curiam,  the  rule  must  be  discharged,  for  we  cannot 
suffer  this  aflfidavit  to  be  read.  Salk.  461.  5  Mod.  74.  Hawk.  461.  Mich.  12  Geo.  2, 
in  C.  B.  Niccols  v.  Delahant{a),  the  affidavit  to  hold  to  bail,  being  made  by  one  con- 
victed of  forgery,  was  refused  to  be  read.  Indeed  in  Charlesivmih' s  case,  who  had 
been  convicted  of  forgery,  his  affidavit  was  read  ;  but  that  was  to  defend  himself 
against  a  complaint,  where  the  prosecutor  had  in  a  manner  appealed  to  his  affidavit ; 
but  even  there  it  was  said,  that  to  support  a  complaint  it  should  not  be  read  (2). 
If  he  cannot  be  a  witness  in  a  [1149]  civil  suit  where  a  third  person  is  interested  ia 
his  evidence,  a  fortiori  he  shall  not  be  received  here. 

(1)  Jones  V.  Major,  ante,  833.     Pendoch  v.  Mackender,  2  Wils.  18. 
(a)  Rep.  Barnes  78.     Prac.  Reg.  49. 

(2)  Same  distinction  as  to  the  affirmation  of  a  Quaker,  which  is  admissible  in 
exculpation  of  himself,  where  an  attachment  is  moved  for  against  him.  Atchcson  v. 
Everitt,  Cowp.  392.     Rex  v.  Gardner,  2  Burr.  1117. 


DoMiNus  Rex  vers.  Dr.  Franchard. 

Constable  may  be  sworn  in  before  a  justice  of  peace. 

He  was  chosen  constable  of  Milborne  Port  at  the  leet,  which  immediately 
adjourned,  and  he  was  afterwards  sworn  in  before  a  single  justice  of  the  peace  ;  and 
upon  a  motion  for  an  information  (1)  as  not  being  duly  sworn,  the  Court  held  it  a 
good  swearing  (2).     Salk.  175.     Sir  T.  Jones  212.     2  H.  H.  P.  C.  88. 

(1)  Rex  v.  Goudge,  post,  1213.      Sed  vide  Rex  v.  Sir  Thomas  Reynell,  post,  1161. 

(2)  Rex  v.  Davis,  Cas.  temp.  Hardw.  269.     2  Hawk.  P.  C.  c.  10,  s.  49,  p.  103. 
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Bevis  vers.  Lindsell. 

After  judgment  by  default  a  promissory  note  set  out  in  the  declaration  need  not 

be  proved. 

In  assumpsit  upon  a  promissory  note,  there  was  judgment  by  default,  and  on 
executing  a  writ  of  inquiry,  the  plaintitf  did  not  produce  the  subscribing  witness, 
but  offered  other  evidence  of  its  being  the  defendant's  hand.  And  the  Court  held, 
this  was  sufficient,  for  the  note  being  set  out  in  the  declaration  is  admitted,  and  the 
only  use  of  producing  it  is  to  see  whether  any  money  is  indorsed  to  be  paid  upon  it(l). 

(1)  Mills  V.  Lyne,  B.  R.  H.  26  Geo.  3.     Bay  ley  on  Bills,  Appen.  No.  7.     Anon. 

3  Wils.    155.     Ch-een  v.   Hearne,  3  Term  Rep.   301,  ace.     Billers  et  AV  v.  Bowles, 
Barnes  233.     Ellis  v.  Wall,  ib.  234,  contra. 

Smith  vers,  Crabb. 

Court  will  not  consolidate  declarations  in  ejectment.     Post,  1178. 

Ten  declarations  on  the  same  demise  were  delivered  for  ten  houses  in  Stenying 
in  Sussex  in  the  occupation  of  ten  persons.  And  the  Court  being  applied  to,  to  have 
them  all  put  into  one  issue,  suggesting  that  the  title  was  the  same  in  all ;  they  how- 
ever refused  to  do  it,  for  they  said  the  lessor  might  have  sued  them  at  ten  different 
times,  and  it  would  be  obliging  him  to  go  on  against  all,  when  perhaps  he  might  be 
ready  in  some  of  them  only(l). 

(1)  It  rather  seems  from  this  report,  that  each  declaration  was  for  a  separate 
house.  Vide  Grimstone  v.  Burgers,  Barnes  176.  Cas.  Prac.  C.  B.  119,  where  the 
Court  of  C.  B.  did  consolidate  sixteen  ejectments,  each  declaration  being  for  a  large 
number  of  messuages,  and  all  being  verbatim  the  same.  See  also  Cecil  v.  Briggs, 
2  Term  Rep.  639. 

Gegge  vers.  Jones. 

Practice  in  prohibitions. 

Upon  shewing  cause  against  a  prohibition,  the  Court  made  the  rule  absolute,  with 
a  direction  that  the  plaintiff  should  declare  in  prohibition  :  he  tendered  a  declaration, 
but  the  defendant  refused  it,  and  applied  to  stay  proceedings,  as  being  willing  to 
submit.  The  other  insisted  he  had  a  right  to  go  on,  and  so  get  at  the  costs  of  the 
motion,  which  he  could  not  otherwise  have.  But  the  Court  stayed  the  proceedings 
without  costs ;  saying  the  direction  to  declare  was  in  favour  of  the  defendant,  who 
might  waive  it. 

[1150]    Easter  Term,  U  Georgii  2,  Regis.    In  B.  R. 

Sir  William  Lee,  Knt.,  Chief  Justice.  Sir  Francis  Page,  Knt.,  Sir  William  Chappie, 
Knt.,  Martin  Wright,  Esq.,  Justices.  Sir  Dudley  Ryder,  Knt,  Attorney  General. 
Sir  John  Strange,  Knt.,  Solicitor  General. 

Chapman  vers.  Pointon. 
No  attachment  against  a  witness  unless  reasonable  expences  were  tendered  him. 

A  witness  was  served  with  a  subpcjena  at  Chester,  to  attend  at  the  sittings  at 
Guildhall,  and  two  guineas  were  tendered  by  the  person  who  served  it,  and  being 
objected  to  as  too  little,  he  declared  he  would  give  no  more. 

The  witness  not  coming  up,  an  attachment  was  moved  for  ;  and  on  shewing  cause 
discharged  :  the  Court  saying  it  was  too  little,  and  that  the  witness  is  not  obliged  to 
trust  to  the  Court's  allowing  him  more  when  he  comes  to  the  book,  for  perhaps  the 
party  may  not  call  him,  and  then  it  may  be  difficult  for  him  to  get  home  again  :  that 
this  way  of  punishing  as  for  a  contempt  was  new,  and  practised  only  in  this  Court ; 
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the  Common  Pleas  not  doing  it  to  this  day,  but  leaving  the  party  to  bis  remedy  on 
5  Eliz.  c.  9,  and  therefore  they  would  not  enter  into  any  nice  calculations  of  the 
expence,  but  confined  their  inquiry  to  the  question,  whether  the  non-attendance  was 
through  obstinacy  or  not(l). 

(1)  Stephenson  v.  Brookes,  S.  P.  in  C.  B.  Barnes,  33. 

[1151]     Beardesley  vers.  Baldwin. 

What  a  negotiable  note.     Ante,  706. 

A  promissory  note  to  pay  money  within  so  many  days  after  the  defendant  should 
marry,  was  (on  consideration)  held  not  to  be  a  negotiable  note  within  the  statute  (1). 

(1)  Vide  Pearson  v.  Garret,  Comb.  227.  4  Mod.  242.  Roberts  v.  Peake,  1  Burr.  323. 
Carlos  V.  Fancourt,  5  Term  Rep.  482. 

Wilder  vers.  Handy. 

Amendment.     Post,  1162. 

In  trespass  for  killing  a  dog  :  after  verdict  for  the  plaintiff,  it  was  moved  in  arrest 
of  judgment,  that  the  declaration  run  by  recital,  "Whereas,  &c."  But  a  bill  being 
filed  right  (the  time  of  tiling  which  the  Couit  refused  to  enquire  into)  and  on  citing 
a  case  of  Sjnith  v.  Fuller  (a),  in  C.  B.  Mich.  8  W.  3,  and  Cumb.  4,  the  Court  ordered 
it, to  be  amended:  though  they  were  sensible  that  for  want  of  applying  to  amend, 
many  judgments  had  been  arrested. 

(a)  1  Ld.  Raym.  116. 

Neal,  on  the  demise  of  the  Duke  of  Athol,  vers.  Wilding  et  Al'. 

What  evidence  of  a  pedigree. 

On  a  trial  at  Bar,  where  the  duke  was  to  make  out  his  pedigree  as  heir  of  the 
Derby  family,  he  offered  (amongst  other  evidence)  a  special  verdict  in  1706,  to  which 
the  present  defendants  were  no  parties,  to  prove  three  of  the  descents,  which  verdict 
was  given  in  a  cause  where  the  premisses  in  question  were  recovered  on  a  general 
verdict,  and  the  special  verdict  related  only  to  other  premisses.  And  Wright  Justice, 
was  for  receiving  it,  because  in  the  case  of  pedigrees  many  things  are  received  which 
are  not  allowed  in  other  cases,  as  entries  in  family  books,  monumental  inscriptions, 
heralds  books,  recitals  in  deeds,  &c.  which  were  introduced  from  the  difficulty  of 
proving  pedigrees  since  inquisitions  post  mortem  were  left  off.  But  the  rest  of  the 
Court  refused  to  let  it  be  read,  being  (as  they  said)  res  inter  alios  acta,  and  the  same 
evidence,  for  any  thing  they  knew  to  the  contrary,  might  be  ready  to  be  laid  before 
this  jury,  that  was  before  that.  Vide  Carth.  79,  181.  5  Mod.  386.  Sir  T.  Jones  221. 
2  Mod.  142(1). 

(1)  But  that  the  opinion  of  Wright  J.  is  now  held  to  be  the  law,  vide  Bull.  L. 
N.  P.  233. 

[1152]    Doe,  on  the  demise  of  the  Dutchess  of  Hamilton,  vers. 
Hatherley,  et  Al'. 

Where  proceedings  shall  be  stayed  in  a  second  ejectment  till  costs  paid  of  the  first  (1). 

There  being  judgment  for  the  defendants  in  the  great  cause  of  TJwrnhy  v.  Fleetwood, 
(ante,  318)  and  that  atiirmed  in  B.  R.  and  the  House  of  Lords,  upon  the  ejectments 
being  brought  by  the  remainder-man,  in  the  life  of  Lord  Philip,  who  though  he  had 
had  a  foreign  education  might  conform  ;  the  dutchess  now,  (Lord  Philip  being  dead) 
brought  a  new  ejectment,  in  which  some  of  the  then  defendants  were  defendants  now. 
And  upon  application  to  stay  her  proceedings  till  the  costs  in  the  first  ejectment  were 
paid  ;  the  dutchess  insisted,  that  the  former  was  on  the  demise  of  the  duke  and  her, 
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and  the  rule  was  in  the  singular  number,  quod  demissor  querentis  sit  onerabilis.  Sed 
per  Curiam,  we  are  not  going  to  order  the  dutchess  to  pay  *  costs,  but  only  preventing 
her  from  being  vexatious ;  which  in  4  Mod.  349,  is  said  to  be  the  foundation  of  these 
rules.  Besides,  in  this  case  she  proceeded  after  the  death  of  the  duke,  and  therefore 
let  the  rule  be  to  stay  proceedings  in  this  cause,  till  the  costs  in  the  other  are  paid. 

(1)  Vide  Doe  ex  dem.  Chambers  v.  Lato,  2  Black.  1180,  and  the  cases  cited.  Short 
V.  King,  ante,  681. 

*  See  Rep.  and  Cas.  Pract.  C.  P.  78,  n.  to  2d  ed. 

James  Baker's  Case. 

Bankrupt. 

He  was  taken  up  on  an  attachment  for  not  performing  an  award.  After  which  he 
became  a  bankrupt,  and  obtained  his  certificate  :  and  now  moved  to  be  discharged, 
but  was  opposed,  because  (it  was  said)  bankruptcy  does  not  purge  a  contempt.  Sed 
per  Curiam,  this  was  a  demand  for  which  debt  would  lie,  and  the  Act  says  he  shall 
not  be  arrested,  prosecuted  or  impleaded  for  any  debt  due  before  the  bankruptcy.  It 
would  therefore  be  hard  to  keep  him  in  custody,  when  the  duty  is  discharged.  And 
therefore  in  this  case  he  must  be  discharged  (1). 

(1)  Vide  Rex  v.  Stokes,  Cowp.  136. 


Smith  vers.  Abbot. 

What  a  good  acceptance  of  a  bill  of  exchange.     Post,  1212,  note  (4). 

The  defendant  accepted  a  bill  of  exchange  to  pay  it  when  goods  consigned  to  him, 
and  for  which  the  bill  was  drawn,  were  sold.  And  the  plaintiff  counted  upon  the 
custom  of  merchants.  After  a  verdict  for  the  plaintiff,  it  was  moved  in  arrest  [1153] 
of  judgment;  that  this  acceptance  depending  upon  the  contingency  of  the  sale  of 
the  goods  was  not  within  the  custom  of  merchants,  or  negotiable.  But  the  Court 
(upon  consideration)  held  it  good.  For  though  the  plaintiff  might  have  refused  to 
take  such  an  acceptance,  and  have  protested  the  bill ;  yet  no  body  can  say  he  might 
not  submit  to  it.  And  it  will  affect  trade,  if  factors  are  not  allowed  to  use  this 
caution,  when  bills  are  drawn  before  they  have  an  opportunity  to  dispose  of  the  goods  : 
a  man  who  is  drawn  upon  to  pay  at  ten  days  sight  may  accept  for  thirty.  Molloy 
304,  though  the  other  might  protest  the  bill.     Salk.  129.     Cumb.  452. 


FiLKES  vers.  Allen. 

Prisoner  is  not  bound  to  give  plaintiff  notice  of  his  removal  to  another  prison  to 
entitle  him  to  a  supersedeas.     Tidd's  Prac.  K.  B.  210. 

The  defendant  in  Michaelmas  term  was  surrendered  in  discharge  of  his  bail ;  and 
afterwards,  without  giving  any  notice  to  the  plaintiff,  was  removed  to  the  Fleet. 
The  plaintiff  in  Hilary  term  charged  him  in  execution  as  a  prisoner  in  B.  R.  And 
this  term  the  defendant  moved  for  a  supersedeas,  that  charge  in  the  Court  where  he 
was  not  a  prisoner  signifying  nothing,  and  so  two  terms  were  elapsed.  The  plaintiff 
insisted,  that  he  was  in  no  default,  not  having  notice  of  his  removal ;  and  that  these 
removals  do  not  appear  upon  the  committitur  book,  where  the  charge  in  execution 
is  to  be  made.  But  the  Court  granted  a  supersedeas  :  for  the  plaintiff",  they  said,  should 
have  demanded  to  see  the  prisoner ;  and  if  not  produced,  would  have  known  where 
to  find  him,  and  bring  him  back  by  habeas  corpus,  to  charge  him.  And  it  would  be 
putting  difficulties  upon  prisoners,  to  oblige  them  to  give  notice. 
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[1154]    Trinity  Term,  *U  Georgii  2,  Eegis.     In  B.  R. 

Sir  William  Lee,  Knt.,  Chief  Justice.  Sir  Francis  Page,  Knt,  Sir  William  Chappie, 
Knt.,  Martin  Wright,  Esq.,  Justices.  Sir  Dudley  Ryder,  Ktit.,  Attorney  General. 
Sir  John  Strange,  Knt.,  Solicitor  General. 

Talbot  vers.  Hubble. 

[See  Municipal  Corporations  Act,  1882,  45  &  46  Vict.  c.  50,  s.  154.] 

Where  a  city  has  justices  with  an  exclusive  clause,  the  justices  of  the  county 
cannot  act  in  matters  of  excise. 

The  question  in  this  case  was,  whether  as  the  City  of  New  Sarum  had  an  exclusive 
commission  of  the  peace,  the  justices  of  the  county  of  Wilts  could  by  virtue  of 
12  Car.  2,  c.  23,  and  15  Car.  2,  c.  2,  act  in  excise  matters  within  the  city. 

This  case  was  argued  three  times  at  the  Bar,  and  this  term  the  Chief  Justice 
delivered  the  resolution  of  the  Court. 

1.  That  the  Crown  might  grant  to  any  city,  to  have  justices  of  their  own  within 
themselves,  and  exclude  the  county  justices  from  intermeddling  in  the  ordinary 
business  of  a  justice  of  the  peace.  Bro.  Letters  Patent  111.  Dalton  24. 
2  Inst.  71(1). 

[1155]  2.  That  in  such  case  the  act  of  the  county  justices  would  be  void,  and  not 
to  be  considered  only  as  a  breach  of  the  franchise.     2  Inst.  5o7. 

3.  That  though  the  12  Car.  2,  gives  the  jurisdiction  in  excise  matters  to  the 
justices  of  the  peace  residing  near  the  place  where  the  forfeiture  shall  be  made,  or 
offence  committed  ;  yet  it  never  was  the  design  of  the  Legislature  to  make  any 
alteration  in  the  respective  jurisdictions  of  the  justices,  but  only  to  vest  the  excise 
jurisdiction  in  justices  of  counties,  cities,  and  places,  with  respect  to  their  several 
local  jurisdictions  within  such  places. 

*  14  &  15.     See  Burr.  Sett.  Cas.  163,  pi.  58,  note  to  2d  ed. 

(1)  It  was  admitted  in  this  case  that  unless  there  was  a  non  intromittant  clause  in 
the  commission  or  charter,  the  justices  for  the  county  would  have  a  concurrent 
jurisdiction.    Vide  Rex  v.  Saintsbury,  4  Term.  Rep.  456.     Nol.  Rep.  15,  dec.  ace. 

BowYER  vers.  Bampton. 

The  innocent  indorsee  of  a  gaming  note  can  maintain  no  action  against  the  drawer. 
But  he  may  sue  the  indorsor  upon  his  indorsement. 

Upon  a  case  stated  at  Nisi  Prius  in  an  action  by  the  plaintiff  as  indorsee  of 
several  promissory  notes,  it  appeared  that  the  notes  were  given  by  the  defendant  to 
one  John  Church,  for  money  by  him  knowingly  advanced  to  the  defendant  to  game 
with  at  dice,  and  that  Church  indorsed  them  to  the  plaintiff  for  a  full  and  valuable 
consideration,  and  that  the  plaintiff  was  not  privy  to,  or  had  any  notice,  that  any 
part  of  the  money  for  which  the  notes  were  given  had  been  lent  for  the  purpose  of 
gaming. 

Upon  this  a  question  arose  upon  the  statute  9  Ann.  c.  14,  §  1,  which  says,  "That 
all  notes,  where  the  whole  or  any  part  of  the  consideration  is  money  knowingly  lent 
for  gaming,  shall  be  void  to  all  intents  and  purposes  whatsoever,"  whether  the  plaintiff 
could  maintain  this  action  against  the  defendant.  And  after  two  arguments  the 
Court  were  of  opinion  he  could  not;  for  it  is  making  it  of  some  use  to  the  lender,  if 
he  can  pay  his  own  debts  with  it :  and  it  will  be  a  means  to  evade  the  Act,  it  being 
so  very  difficult  to  prove  notice  on  an  indorsee.  And  though  it  will  be  some  incon- 
venience to  an  innocent  man,  yet  that  will  not  be  a  balance  to  those  on  the  other  side. 
And  the  plaintiff"  is  not  without  remedy,  for  he  may  sue  Church  on  his  indorsement. 
And  it  is  but  the  common  hazard  of  taking  notes  of  infants  or  feme  coverts.  As  to 
what  Holt  said  in  Hussey  v.  Jacob,  it  was  not  the  point  adjudged,  and  the  Chief 
Justice  said,  he  had  seen  a  report  wherein  notice  was  taken,  that  all  the  learned  part 
of  the  Bar  wondered  at  it(l). 

(1)  Vide  Lowe  v.  Waller,  Doug.  741. 
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Shuttleworth  vers.  Pilkington. 

Bail-bonds  need  not  pursue  the  words  of  the  return  of  process. 
Vide  Tidd's  Prac.  K.  B.  106,  107.     1  Term.  Kep.  240. 

A  special  original  was  taken  out  returnable  coram  domino  liege  ubicunque  tunc 
fuerit  in  Anglia,  and  the  bail  bond  was  without  the  words  ubicunque,  &c.  and  in  an 
action  upon  it,  it  was  objected,  that  by  the  statute  of  Hen.  6,  (which  was  pleaded)  the 
sheriff  could  take  no  bond,  but  such  as  was  to  appear  at  the  place  in  the  writ  mentioned  ; 
whereas  this  might  be  to  compel  [1156]  an  appearance  out  of  England,  if  the  King 
should  happen  so  to  be.  Sed  per  Curiam,  there  are  no  set  forms  of  words  for  these 
bonds,  but  if  in  substance  they  are  to  appear  according  to  the  design  of  the  writ,  it  is 
sufficient.  2  Cro.  286.  2  Vent.  237.  2  Show.  .51.  2  Lev.  180.  Trin.  3  Geo.  2, 
Philips  V.  Philips,  in  Scaccario,  upon  a  quo  minus,  the  bond  was  to  appear  in  the  office 
of  pleas  in  the  Court  of  Exchequer  at  Westminster  ;  and  that  was  held  well  enough, 
though  the  process  was  to  appear  before  the  Barons  :  we  will  understand,  that  by 
appearing  before  the  King  is  meant  before  the  King  in  his  Court,  and  not  before  the 
King  in  person.     The  plaintiff  must  have  judgment.     Ante,  153. 

Slickr  vers.  Thompson. 

Amendment.     Post,  1182. 

The  judgment  in  Ireland  was,  that  the  plaintiff  shall  recover.  And  upon  error 
here,  it  was  amended  to  do  recover,  on  the  authority  of  Blakey  v.  Birmingham, 
ante,  1132(1). 

(1)  Vide  Shm-t  v.  Coffin.,  5  Burr.  2730.     Bees  v.  Morgan,  3  Term  Kep.  349. 

Between  the  Parishes  of  Kirton  and  Weston  in  Nottinghamshire. 

Evidence  of  fraud  is  not  sufficient  in  an  order.     Burr.  Sett.  Ca.  166,  and  Sess.  Ca. 
ed.  1750,  vol.  2,  p.  189,  No.  141,  S.  C. 

Upon  a  special  order  of  sessions  it  was  stated,  that  the  pauper  took  a  farm  of  101. 
per  annum  in  Kirton,  which  had  been  let  at  that  rent  for  six  years  last  past,  but  before 
only  at  71.  per  annum  ;  and  he  also  took  a  by-tack  of  20s.  a  year  in  Kirton,  and  his 
family  lived  ten  months  there  :  that  when  he  first  took  these  tenements  he  was  not 
of  ability  to  stock  them  ;  and  being  told  by  the  former  tenant  that  101.  per  annum 
was  too  much,  he  answered,  he  did  not  regard  the  dearness,  for  as  it  was  101.  a-year 
it  would  gain  him  a  settlement,  and  put  an  end  to  a  dispute  between  two  towns ;  but 
desired  the  former  tenant,  to  take  no  notice  of  this  to  any  body.  The  sessions 
determined  this  to  be  no  settlement  in  Kirton.  But  the  order  being  removed,  was 
quashed  :  for  the  Court  said,  they  could  not  hold  this  to  be  fraudulent,  it  not  being 
so  adjudged,  and  evidence  of  fraud  is  not  sufficient  (1) :  and  as  to  the  value,  they 
must  take  it  to  be  according  to  the  rent,  unless  the  contrary  was  stated  ;  for  as  it  is 
a  removal  of  a  man  from  his  farm,  it  should  be  shewn  to  be  under  value. 

(1)  In  what  instances  the  Court  may  form  the  conclusion  of  fraud,  although  it  is 
not  specially  stated  by  the  sessions  in  their  case.  Vide  fFhaddingion  and  Tedfm-d, 
ante,  1014,  and  the  cases  cited  in  the  note. 

[1157]     Heathcote  vers.  Goslin. 

12  Geo.  2,  c.  29.     What  a  proper  affidavit  to  hold  to  bail. 

The  affidavit  to  hold  to  bail  was,  that  the  defendant  borrowed  20001.  of  the 
plaintiff  on  bottomree,  which  money  is  now  due  and  owing  to  this  deponent  by  virtue 
of  the  said  bond,  as  thereby  may  appear.  I  objected,  that  this  was  no  oath  of  the 
debt ;  for  suppose  every  penny  is  paid,  and  a  separate  receipt  taken  for  it ;  yet  upon 
the  face  of  the  bond  the  whole  will  appear  due.  Et  per  Curiam,  it  is  not  sufficient. 
K.  B.  XXII.— 35* 
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Then  the  plaintiff  would  have  made  a  supplemental  affidavit  (1):  but  the  Court 
refused  to  receive  it,  for  the  Act  of  Parliament  requires  a  full  oath,  previous  to  the 
issuing  the  process,  that  defendants  may  not  be  harrassed.  And  therefore  in  this  case 
the  defendant  was  discharged  upon  common  bail  (2). 

(1)  Emerson  v.  Haiohins,  1  Wils.  335,  ace.  Et  vide  Turner  v.  Warren,  Andr.  70. 
But  the  practice  in  C.  B.  is  contra.  Vide  Barnes  66.  2  Barnes  58,  81,  84. 
2  Black.  830. 

(2)  Anon.  B.  R.  Hil.  19  Geo.  2.  1  Wils.  121.  An  affidavit  is  only  by  way  of 
reference  it  is  bad.  Rollin  v.  Mills,  upon  a  bill  of  exchange  S.  P.  1  Wils.  279, 
Jennings  v.  Martin,  on  an  ejectment,  S.  P.  3  Burr.  1447.  Bios  v.  Belifante,  post,  1209. 
On  the  Master's  allocatur  Pmvell  v.  Portherch,  2  Term  Rep.  55.  See  also  Barclay  v. 
Hunt,  4  Burr.  1995.  Warhrech  v.  Wheeler,  Barnes  100.  Kelly  v.  Devereux,  Say.  59. 
But  in  the  case  of  persons  suing  in  the  right  of  another  person  it  is  otherwise. 
Walrond  v.  Fransham,  post,  1219. 


WiCKKS  vers.  Strahan. 

A  joint  commission  discharges  each  partner  as  to  his  separate  debts. 

The  defendant  and  his  partner  in  trade  had  a  joint  commission  of  bankruptcy 
taken  out  against  them,  under  which  they  obtained  a  certificate ;  the  plaintiff  was  a 
separate  creditor,  and  had  obtained  a  judgment  before  the  commission  or  act  of 
bankruptcy  :  and  having  now  the  body  of  the  defendant  in  execution,  the  Court  was 
moved  to  discharge  him,  upon  the  authority  of  Hmvard  v.  Poole,  (ante,  995)  where 
it  was  held,  that  a  separate  creditor  might  come  in  under  a  joint  commission  :  and 
also  on  Abr.  Eq.  Cases  55.  2  Vera.  707.  2  Will.  Rep.  500  (a).  And  the  Court 
discharged  him  accordingly  (1). 

(a)  Mosely  80,  S.  C. 

(1)  Twiss  V.  Massey,  1  Atk.  67.  Horseij's  case,  3  P.  Wms.  23.  In  the  Matter  of 
Simpson,  1  Atk.  138. 

Case  of  Abekystwith. 

Mandamus.     Ante,  1003,  and  the  note.     Post,  1180. 

In  this  case,  and  also  in  the  case  of  Tintagel  about  four  years  ago,  the  Court 
held,  that  though  it  was  disclosed  that  there  was  a  fact  of  election,  yet  if  upon 
looking  into  it  there  was  good  reason  to  think  it  void,  they  would  award  a  mandamus 
upon  the  Act  of  Parliament,  to  go  to  an  election,  and  not  wait  the  event  of  any 
controversy  about  the  former. 

DoMiNUS  Rex  vers.  PocoCK. 
What  words  of  a  justice  are  indictable,  and  what  not. 

An  information  was  moved  for  against  him  on  account  of  words  spoken  of  Mr. 
Kent,  a  justice  of  peace.  And  the  affidavit  stated,  that  in  conversation  about  a 
warrant  granted  by  [1158]  Mr.  Kent,  the  defendant  asked  if  Mr.  Kent  was  a  sworn 
justice,  and  being  answered  to  be  sure  he  was,  else  he  would  not  act,  the  defendant 
replied.  If  he  is  a  sworn  justice,  he  is  a  rogue  and  a  foresworn  rogue. 

To  this  it  was  objected,  that  the  words  were  not  spoken  to  him  in  the  execution 
of  his  office,  but  only  in  relation  to  what  he  had  formerly  done  :  and  Salk.  698,  was 
cited.  Et  per  Curiam,  there  ought  to  be  no  information.  It  is  not  the  same  insult 
and  contempt,  as  if  spoken  to  him  in  the  execution  of  his  office,  which  would  make 
it  a  matter  indictable  (1). 

(1)  Vide  Rex  v.  Revel,  ante,  421. 
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DoMiNus  Rex  vers.  The  Inhabitants  of  Great  Bedwin. 

Sessions  cannot  amend  orders  by  adding  new  averments.     Burr.  Sett.  a.  163. 
Sess.  Ca.  e.  1750,  vol.  2,  p.  190,  No.  142,  S.  C. 

An  order  of  two  justices  was  made,  without  saying  it  was  upon  complaint  of  the 
churchwardens  and  overseers,  nor  that  one  of  the  justices  was  of  the  quorum,  nor  that 
the  pauper  (who  was  a  certificate  man)  was  become  actually  chargeable.  Upon  appeal 
to  the  sessions,  they  set  all  this  right,  under  5  Geo.  2,  c.  19,  which  impowers  them  to 
amend  defects  in  form,  and  proceed  to  the  merits.  Sed  per  Curiam,  this  is  going  too 
far  ;  they  are  to  amend  defects  in  form,  before  they  go  into  the  merits  ;  whereas 
here  they  must  go  into  the  merits  before  they  can  introduce  the  amendment. 
It  was  never  designed  they  should  insert  new  facts,  but  only  amend  the  informal  way 
of  setting  out  the  facts  which  were  stated.  The  order  therefore  for  the  amendment 
must  be  quashed,  and  also  the  original  order. 

[1159]    Michaelmas  Term,  15  Georgii  2,  Regis.    In  B.  R. 

Sir  William  Lee,  Knt.,  Chief  Justice.  Sir  Francis  Page,  Knt.,  Sir  William  Chappie, 
Knt.,  Martin  Wright,  Esq.,  Justices.  Sir  Dudley  Ryder,  Knt.,  Attorney  General. 
Sir  John  Strange,  Knt.,  Solicitor  General. 

Goodburn  vers.  Marley. 

[See  Hyams  v.  Stuart  King  [1908],  2  K.  B.  701.] 

Horse  races  are  within  the  Acts  against  gaming.     2  Show.  36  (2). 

An  action  was  brought  for  151.  won  as  a  wager  at  a  horse-race  (1).  And  upon 
a  case  made  and  argued,  it  was  determined,  that  the  action  would  not  lie ;  for 
16  Car.  2,  c.  7,  has  these  words  horse  racing,  and  a  great  many  other  words,  which 
are  not  particularly  mentioned  in  9  Ann.  c.  14,  but  are  within  the  general  words 
other  game  or  games.  And  the  Court  seemed  to  be  of  this  opinion  in  Oates  v. 
Collins,  Trin.  6  Geo.  2,  though  it  was  never  determined.  Vide  1  Vent.  253.  The 
defendant  had  judgment. 

(2)  "  According  to  a  MSS.  note  of  this  case,"  (belonging  to  a  learned  Judge  now 
upon  the  Bench)  "  it  was  objected  in  this  case  that  inasmuch  as  a  late  statute  was 
made  against  horse-racing  that  is  an  argument,  that  horse-racing  was  not  prohibited 
by  any  of  the  former  laws,  for  if  it  were,  this  statute  need  not  have  been  made  ; 
and  therefore  it  was  said  it  could  not  be  within  the  Statute  9  Ann.  But  to  this 
it  was  answered  by  the  Court,  that  though  horse-racing  might  not  be  unlawful,  yet 
betting  at  horse-races  was  so ;  and  that  the  late  Act  of  Parliament  speaks  only 
of  running  of  horses  or  horse-racing  but  speaks  nothing  of  betting  at  horse-races, 
which  is  the  present  case ;  and  therefore  that  rule  can  not  any  ways  affect  the 
present  case."     MSS. 

Blaxtan  v.  Pye,  2  Wils.  309.  Johnson  v.  Bann,  4  Term  Rep.  1,  ace.  See  also  in 
Bidmead  v.  Gale,  4  Burr.  2432,  and  in  Good  v.  Elliot,  3  Term  Rep.  706.  A  foot  race 
has  also  been  determined  to  be  within  the  9  Ann.  c.  14,  upon  the  principle  and 
.authority  of  this  case.    Lynall  v.  Longbotiom,  2  Wils.  36.    Brown  v.  Barkeley,  Cowp.  281. 

(1)  "  The  wager  was  that  the  mare  of  one  B.  beat  the  defendant's  mare."     MSS. 

Chester  vers.  Crawley. 

Fourteen  jurors  on  a  writ  of  inquiry  good. 

The  execution  of  a  writ  of  inquiry  before  fourteen  jurors  was  held  good  :  for  it  is 
but  an  inquest  of  office  (1),  whereon  no  attaint  lies.     2  Roll.  Abr.  673,  674. 

(1)  S.  P.  in  Cook  v.  Beal,  1  Ld.  Raym.  176.  In  Beardmore  v.  Carrington,  2  Wils. 
248.  Eichorn  v.  Le  Maistre,  ib.  368.  Hewit  v.  Manlell,  ib.  374.  Bruce  v.  Rawlings, 
3  Wils.  62. 
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[1160]    DoMiNUS  Eex  vers.  Beck. 
Adding  the  name  of  a  parish  to  a  licence  does  not  make  it  void. 

Upon  an  information  for  perjury  in  swearing  a  young  girl  to  be  of  age,  in  order 
to  obtain  a  licence  ;  which  was  set  out  in  hajc  verba :  it  appeared  that  the  licence 
when  granted  was  to  marry  in  Bushey,  Watford  or  Aldenham  in  Hertfordshire,  and 
then  came  a  blank,  which  was  filled  up  by  the  parson  of  Pinner,  who  celebrated 
the  marriage,  with  the  name  of  that  parish,  and  as  such  it  was  described  in  the 
information. 

Upon  the  trial  at  Guildhall  before  Lee  C.J.  he  held  that  this  addition  did  not 
make  it  a  void  licence,  for  the  place  is  not  of  the  essence  of  a  licence  ;  and  the 
practice  is  to  have  these  blanks,  and  fill  them  up  afterwards.  And  he  compared  it 
to  the  case  of  a  deed  altered  in  a  part  not  material  by  a  stranger,  which  does  not 
vitiate  the  deed. 

Crookshank  vers.  Thompson. 

Where  the  breach  of  a  bond  is  after  a  bankruptcy,  the  bond  is  not  discharged. 

Ante,  1043. 

The  defendant  gave  a  bond  of  indemnity,  and  before  any  breach  became  a 
bankrupt.  And  being  now  sued,  moved  to  be  discharged  on  common  bail.  But  the 
Court  compared  it  to  the  case  of  Tully  v.  Sparkes,  (ante,  867)  and  ordered  he  should 
give  special  bail  (1). 

(1)  Smithsonv.  Johnson,  Barnes  113,  S.  P.  Cottrell  v.  Hooke,  Dougl.  97.  Alsop  v. 
Price,  ib.  160.  Young  v.  Hockley,  2  Black.  840.  Vanderheyden  v.  De  Paiba,  3  Wils. 
528.  Ex  parte  Ardney,  Cowp.  460.  Heskuyson  v.  Woodhridge,  1  Doug.  166.  Talar\. 
Mills,  ib.  525.  Uttersmi\.  Vernon,  3  Term  Kep.  539.  4  Term  Rep.  570.  And  though 
the  surety  be  liable  in  consequence  of  a  breach,  yet  if  he  has  not  actually  paid  it  till 
after  the  bankruptcy,  he  cannot  prove  it  under  the  commission.  Paul  v.  Jones,  1  Term 
Rep.  599,  or  unless  he  has  been  taken  in  execution,  which  is  considered  as  a  satis- 
faction.    Chilton  V.  fFhiJfin,  3  Wils.  13.     Goddard  v.  Vanderheyden,  ib.  262. 

[1161]    Hilary  Term,  15  Georgii,  2  Regis.    In  B.  R. 

Sir  William  Lee,  Knt.,  Chief  Justice.  Sir  William  Chappie,  Knt.,  Martin  Wright, 
Esq.,  Thomas  Denison,  Esq.,  Justices.  Sir  Dudley  Ryder,  Knt.,  Attorney  General. 
Sir  John  Strange,  Knt.,  Solicitor  General. 

DoMiNUS  Rex  vers.  Sir  Thomas  Reynell. 

Quo  warranto  lies  for  a  ferry. 

The  Court  held,  that  an  information  in  the  nature  of  a  quo  warranto  would  lie 
for  claiming  an  exclusive  ferry  over  the  Thames  from  Laleham(l):  but  discharged 
the  rule,  because  it  only  appeared  he  took  money  of  passengers,  which  is  not  setting 
up  an  exclusive  right. 

(1)  In  Rex  V.  Nicholson.,  ante,  299.  Rex  v.  Hulsion,  ante,  621,  and  the  cases  cited 
in  the  note  Rex  v.  Boyles,  ante,  836.  Rex  v.  Howel,  Cas.  temp.  Hard.  287.  Rex  v. 
Franchard,  ante,  1149,  and  Rex  v.  Jones,  post,  1213,  the  Court  seems  either  to  have 
determined  or  taken  it  for  granted  that  they  can  grant  an  information  in  nature  of 
a  quo  warranto  in  the  name  of  the  Clerk  of  the  Crown,  at  the  instance  of  a  private 
relator  for  a  supposed  usurpation  of  any  office  or  franchise  of  a  public  nature.  But 
in  Rex  v.  Marsden,  3  Burr.  1812,  all  the  Judges  are  rather  of  a  contrary  opinion,  and 
declare  that  there  are  no  traces  of  the  King's  coroner  and  attorney  having  filed  such 
an  information  before  4  &  5  W.  &  M.  c.  18,  and  9  Anne,  c.  20,  s.  4,  and  that  such 
authority  is  not  given  by  the  former,  as  it  was  meant  not  to  augment  but  to  check 
the  power  of  the  Crown  Office,  and  the  latter  only  extends  to  corporate  offices  and 
corporate  rights.  Vide  Rex  v.  JVilliams,  1  Burr.  402.  1  Black.  Rep.  93,  S.  C.  Rex 
V.  Marsden,  ut  supra,  and  Rex  v.  W.  Jf^allis,  5  Term  Rep.  375. 
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DoMiNus  Rex  vers.  Jones. 

Affidavits  requisite  to  a  plea  in  abatement  in  the  Crown-Office. 

A  plea  in  abatement  was  put  in  to  an  information  in  nature  of  a  quo  warranto, 
and  set  aside  for  want  of  a  title  to  the  affidavit  annexed  to  it :  for  the  practice  in 
the  Crown-Office  cannot  alter  the  Act  of  Parliament. 

[1162]     Marshal  vers.  Riggs. 

Amendment.     Ante,  1151. 

In  trespass  it  was  moved  in  arrest  of  a  judgment,  that  the  declaration  was  with 
a  quod  cum  ;  but  the  plaintiti"  filing  a  right  bill,  the  Court  amended  the  declaration 
by  it,  though  for  want  of  thinking  of  this  before  many  judgments  had  been  arrested. 

DoMiNus  Rex  vers.  Cornforth  et  Al'. 

A  bastard  is  within  the  Statute  of  P.  &  M.     1  Bott  by  Const,  40-5, 
pi.  536,  S.  C.  more  full. 

The  Court  granted  an  information  against  the  defendants  for  taking  away  a 
natural  daughter  under  sixteen,  under  the  care  of  her  putative  father :  being  of 
opinion,  it  was  within  the  third  sect,  of  4  &  5  P.  &  M.  c.  8. 

Between  the  Parishes  of  Cotleigh  and  Stockland. 

What  a  purchase  of  301.  value  to  make  a  settlement.     Burr.  Sett.  Ca.  169, 

S.  C.  more  full. 

An  acre  in  Cotleigh,  wherein  A.  had  a  lease  for  lives,  was  mortgaged  to  a  pauper 
for  151.  When  the  mortgagor  died,  there  was  two  years  interest  due,  and  he  also 
owed  181.  10s.  to  the  mortgagee  by  bond  and  simple  contract.  And  it  was  agreed 
between  the  widow  and  the  mortgagee,  that  he  should  administer,  and  take  all  but 
the  houshold  goods,  which  he  did.  And  the  Sessions  having  held,  that  his  taking 
to  this  acre,  and  living  on  it  eight  years,  did  not  gain  a  settlement  under  9  Geo.  1, 
c.  7,  which  requires  a  bona  fide  payment  of  301.  The  Court  now  quashed  the  order, 
it  being  to  all  intents  of  law  and  equity  the  same  as  actual  payment  of  the  considera- 
tion money. 

Stroud  vers.  Tilly. 

Plaintiff  may  amend  the  venue. 

Per  Curiam,  though  a  plaintiff  cannot  regularly  move  to  change  the  venue,  yet 
he  may  in  effect  do  it  by  moving  to  amend.  And  it  was  done  so  in  this  case,  by 
striking  out  Dorsetshire,  and  inserting  Middlesex  (1). 

(1)  Pdvet  et  Al'  v.  Cholmondley  et  Al.,  post,  1202.  Hallet  v.  Ballet,  Wils.  173. 
Savary  v.  Serle,  Say.  150.  Grijffith  v.  Hollier,  ib.  294,  S.  P.  So  also  in  a  qui  tarn  action, 
vide  Bennett  v.  Smith,  1  Burr.  402.  But  that  the  plaintiff  may  move  to  bring  back 
the  venue  when  changed  by  defendant  even  after  the  cause  had  gone  down  to  trial, 
and  need  not  move  to  amend,  upon  which  he  could  only  obtain  a  rule  nisi.  Vide 
Bruckshaiv  v.  Hopkins,  Cowp.  409.     But  see v.  Boddington,  1  Cromp.  Pract.  114. 

[1163]    Between  the  Parishes  of  St.  Nicholas  in  Harwich  and 
woolverstone  in  suffolk. 

A  certificate  man  may  be  sent  back  though  there  is  a  mistake  in  the  name  of  the 
parish  to  which  it  is  addressed.     Burr.  Sett.  Ca.  171,  S.  C,  more  full. 

The  pauper  came  into  Harwich  with  a  certificate  from  Woolverstone,  addressed 
to  the  parish  of  Harwich  near  Dover  Court,  and  delivered  it  to  a  parishioner,  who 
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did  not  appear  to  be  an  officer  of  the  parish  (1).  The  sessions  were  of  opinion,  he 
had  not  taken  101.  per  annum  in  Harwich,  and  was  therefore  not  settled  there  :  but 
as  there  was  a  mistake  of  the  name  of  the  parish  in  the  address  of  the  certificate, 
they  held  Woolverstone  could  not  be  obliged  to  receive  the  pauper.  But  upon  debate 
it  was  ruled  they  were ;  for  it  is  not  to  be  considered  as  a  certificate  to  any  particular 
parish,  but  as  a  general  acknowledgment  of  his  being  a  parishioner  of  Woolverstone, 
and  is  conclusive  against  them  for  all  the  world  (2) :  and  the  delivery  of  it  to  an 
officer  is  not  necessary  (3). 

(1)  The  words  of  the  order  are,  "That  the  said  Thomas  Parsons  (the  pauper) 
went  into  the  parish  of  St.  Nicholas  in  Harwich  with  the  said  certificate,  and  delivered 
the  same  unto  Mr.  G.  D.  an  inhabitant  of  the  said  parish  :  but  whether  he  was  a 
churchwarden  or  overseer  of  the  said  parish  did  not  appear." 

(2)  Honiton  v.  Saint  Mary  Axe,  Salk,  53.5,  S.  P.,  et  vide  Rex  v.  BisJiopside,  Burr. 
S.  C.  384.  But  All  Saints  v.  Saint  Giles,  Salk.  530.  Rex  v.  Luhhenham,  4  Term  Rep. 
251,  are  contra,  et  vide  Jrnies  v.  Arundel,  2  Black.  Rep.  324.  "But  although  the 
reason  of  this  determination  that  a  certificate  is  not  to  be  considered  as  one  granted 
to  any  particular  parish,"  seems  irreconcilable  with  these  decisions ;  yet  as  H.  was 
the  parish  which  W.  had  in  contemplation  when  it  granted  the  certificate,  and  as  H. 
had  regularly  received  the  pauper,  and  had  neglected  to  remove  him  upon  the  faith 
of  its  validity,  perhaps  the  determination  may  not  be  considered  as  erroneous  notwith- 
standing the  weakness  of  the  reasons  upon  which  it  is  built.  Vide  Rex  v.  Kirkhy 
Stephen.     Burr.  S.  C.  664.     2  Bott  by  Const,  799,  pi.  748,  S.  C. 

(3)  But  if  he  keeps  it  in  his  own -possession  he  shall  not  be  considered  as  dis- 
qualified thereby  either  from  gaining  a  settlement  in  the  parish  to  which  it  is  given 
or  from  giving  one  to  his  apprentice  ;  for  the  words  of  8  &  9  W.  3,  c.  30,  are,  "  Shall 
procure  bring  and  deliver  to  the  churchwardens,  &c."  Rex  v.  IFenslei/,  5  Term  Rep. 
154.  Nol.  182,  S.  C.  But  such  certificate  as  between  the  parish  granting  it,  and 
that  to  which  it  is  directed,  will  be  conclusive  evidence  of  a  settlement  against  the 
former  up  to  the  time  of  its  date.     Vide  Rex  v.  Buckingham,  Cald.  64. 


[1164]    Easter  Term,  15  Georgii  2,  Regis.    In  B.  R. 

Sir  William  Lee,  Knt.,  Chief  Justice.  Sir  William  Chappie,  Knt.,  Martin  Wright, 
Esq.,  Thomas  Denison,  Esq.,  Justices.  Sir  Dudley  Ryder,  Knt.,  Attorney  General. 
Sir  John  Strange,  Knt.,  Solicitor  General. 

BoGG  vers.  Rose. 
Practice. 

It  was  settled  (on  consideration)  that  when  a  term's  notice  of  trial  is  required 
upon  an  old  issue,  the  notice  must  be  given  before  the  essoin-day,  and  that  is  a  full 
term  (1). 

(1)  Harvey  v.  Porter,  ante,  211,  contra.     See  Peyton  v.  Burdus,  ante,  1100. 

Between  the  Parishes  of  Ladock  and  Saint  Ennidore. 

Serving  out  the  year  with  an  executor  in  another  parish  is  a  settlement  there. 
Burr.  Sett.  Ca.  179,  S.  C.  much  fuller  19  Vin.  Abr.  398,  S.  C. 

A  person  was  hired  for  a  year,  and  served  half  a  year,  when  the  master  died  :  the 
executor  (who  lived  in  another  parish)  asked  the  servant  if  she  would  serve  out  the 
year  with  him  ;  she  did  so :  and  now  on  the  authority  of  the  case  of  Ivinghoe, 
(ante,  90),  the  Court  held  it  a  settlement  in  the  executor's  parish  ;  for  the  last  service 
is  not  to  be  considered  as  a  new  agreement,  but  a  continuation  of  the  first 
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[1165]     DoMiNUS  Rex  vers.  Sidney. 

Coats  on  removals  of  indictments  are  not  required  in  a  common  law  recognizance. 

Upon  removing  an  indictment  from  the  sessions  of  oyer  and  terminer,  the  defendant 
and  his  bail  entered  into  a  5001.  recognizance  to  plead,  go  to  trial,  and  appear  on  the 
return  of  the  verdict.  He  did  so,  and  received  judgment.  And  upon  motion  to  dis- 
charge the  recognizance,  it  was  insisted  he  should  pay  costs  :  but  this  not  being  in 
201.  the  sum  required  by  the  statute  5  &  6  W.  &  M.  c.  11,  the  Court  held  it  was  to 
be  considered  as  a  recognizance  at  common  law(l).  And  precedents  being  searched, 
it  was  found,  that  costs  had  not  been  requiied.  Here  therefore  being  a  performance 
of  every  thing  the  words  extended  to,  the  Court  discharged  the  recognizance  (2). 

(1)  Begina  v.  Ewer,  Salk.  -564. 

(2)  Bex  v.  Fonseca,  1  Burr.  10,  S.  P. 

DoMiNUS  Eex  vers.  The  Inhabitants  of  Sherborne. 

The  son  of  a  certificate-man  gains  no  settlement  by  a  hiring  and  service.  Burr.  Sett. 
Ca.  182,  more  full,  and  Sess.  Ca.  vol.  2,  p.  38.5,  No.  203.  1  Sess.  Ca.  p.  322, 
No.  255,  S.  C. 

A  certificate-man  has  a  son  born  in  the  parish  to  which  he  was  certified,  who 
when  sixteen  years  old  hires  himself  as  a  servant  to  a  button-maker  in  the  same 
parish,  and  serves  a  year.  And  upon  considering  the  words  of  9  &  10  W.  3,  c.  11, 
which  declare,  "That  no  person  or  persons  who  come  in  by  certificate  shall  be 
adjudged  to  gain  a  settlement  by  any  Act  whatsoever,  except  he  takes  101.  per  annum, 
or  executes  an  annual  office."  The  Court  held,  that  the  son  of  the  certificate-man 
was  equally  within  it,  and  that  therefore  the  hiring  and  service  in  this  case  gave  him 
no  settlement  (1). 

(1)  Bex  V.  Bray,  Burr.  S.  C.  259.  1  Wils.  Rep.  121.  Bex  v.  Buclcingham,  Burr. 
S.  C.  314.     Say.  Rep.  11,  S.  P. 

Grey  vers.  Jefferson. 

Scire  facias  against  bail  not  amendable.     Ante,  401. 

In  a  scire  facias  against  bail,  the  plaintiff  made  a  mistake  in  setting  out  the  recog- 
nizance, which  the  defendant  took  advantage  of  by  pleading  nul  tiel  record  :  and 
afterwards  the  plaintiff  moved  to  amend  it,  but  was  denied  ;  for  scire  facias's  against 
bail  are  never  amended,  and  the  course  is  for  the  plaintiff  to  quash  his  own  writ. 
This  may  be  to  defeat  the  bail  of  an  opportunity  to  surrender,  which  he  would  have 
done,  if  he  could  not  have  been  sure  of  succeeding  in  his  plea. 


[1166]    DoMiNus  Rex  vers.  Fletcher. 

If  one  smuggler  has  no  arms  he  is  not  within  the  statute  though  the  others  have  arms. 

The  defendant  was  indicted  on  the  Act  9  Geo.  2,  c.  35,  s.  10,  for  being  armed 
and  assisting  in  running  uncustomed  goods.  Upon  trial  a  special  verdict  is  found, 
whereby  it  appeared  that  they  were  above  three  in  company,  and  all  the  others  had 
fire-arms,  but  the  defendant  had  only  a  common  horse-whip.  And  upon  argument 
the  Court  strongly  inclined,  that  he  was  not  guilty  :  for  the  Act  makes  it  a  material 
circumstance  in  each  man's  case,  and  these  Acts  are  to  be  taken  strictly.  They  did 
not  however  determine  it  upon  the  first  argument,  but  gave  Mr.  Attorney  General 
time  to  consider  of  it ;  who  upon  conference  with  me  declined  to  argue  it,  and  the 
prisoner  had  judgment,  and  was  discharged. 
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DoMiNus  Rex  vers.  Moravia. 

Order  of  bastardy.     Say.  61,  309,  310.     1  Bott  by  Const,  437, 
pi.  596,  S.  C.  more  full. 

An  order  of  bastardy  stated,  that  the  woman  was  delivered  of  a  child  baptized  in 
the  parish  of  A.  and  it  was  objected  that  this  does  not  import  it  to  be  born  there, 
which  is  the  only  circumstance  to  warrant  the  parish's  applying  for  relief.  But  the 
Court  said,  that  by  a  reasonable  construction  it  may  be  so  understood,  and  confirmed 
the  order. 

[1167]    Trinity  Term,  *  15  Georgii  2,  Regis.    In  B.  R. 

Sir  William  Lee,  Knt.,  Chief  Justice.  Sir  William  Chappie,  Knt.,  Martin  Wright, 
Esq.,  Thomas  Denison,  Esq.,  Justices.  Sir  Dudley  Ryder,  Knt.,  Attorney  General. 
Sir  John  Strange,  Knt.,  Solicitor  General. 

DoMiNus  Rex  vers.  Taylor. 

Keeping  gunpowder  in  great  quantities  is  a  nusance. 

The  Court  granted  an  information  against  him  as  for  a  nusance,  on  affidavits  of 
his  keeping  great  quantities  of  gunpowder,  to  the  endangering  the  church  and  houses 
where  he  lived. 

*  16.     See  Burr.  Settl.  Cas.  187,  pi.  66,  note  to  2d  ed. 


Pitts  vers.  Meller  et  Ux'. 

Baron  and  feme. 

In  trover  against  both,  and  judgment  and  execution  against  both:  the  Court 
refused  to  discharge  her  out  of  custody,  unless  it  could  be  shewn  that  there  was  fraud 
and  collusion  between  the  plaintiff  and  the  husband  to  keep  her  there  (1). 

(1)  Finch  v.  Duddin,  post,  1237.  Langstaffe  v.  Maine,  1  Wils.  149.  Wilmot  v. 
Butler,  Say.  149.  Anon.  3  Wils.  124.  Berrymanv.  Gilbert,  Barnes  203,  S.  P.  Jackson 
V.  Gabree,  1  Ventr.  51,  seems  contra.  But  if  the  wife  is  in  custody  upon  mesne 
process,  she  shall  be  discharged  out  of  custody  upon  filing  common  bail,  if  her 
coverture  clearly  appears.  Laivfm'd  v.  Gardiner,  Barnes  96.  Harrison  v.  Bearcliffe  et 
Ux',  post,  1272.  Roberts  v.  Andrews,  2  Black.  720,  and  the  cases  there  cited.  Anon. 
3  Wils.  121.  Edwards  v.  Rourke,  1  Term  Rep.  486,  and  see  Holland  v.  Erskine, 
Barnes  100.     Pearson  v.  Meadon,  2  Black.  Rep.  903. 

[1168]     Kent  vers.  PococK. 

Words  of  a  justice  actionable. 

These  words  spoken  of  a  justice  of  peace  in  the  execution  of  his  office,  and  relating 
thereto,  were  held  actionable,  viz.  Mr.  Kent  is  a  rogue,  according  to  the  case  of  Aston 
V.  Blagrave,  (ante,  617),  1157. 

Beale  vers.  Moor. 

Where  full  costs. 

In  trespass  the  defendant  justified  for  a  way,  and  the  plaintiff'  replied  extra  viam, 
and  obtained  a  verdict  and  damages  under  40s.  But  the  Court  allowed  full  costs, 
because  this  is  a  case  where  the  right  came  in  question  (1). 

(1)  Higgins  v.  Jennings,  ante,  726,  S.  P. 
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Between  the  Parishes  ok  Road  in  Somersetshire  and  North 
Bradley  in  Wilts. 

The  Court  will  intend  an  order  late  served,  where  the  order  on  appeal  is  made  at  the 
next  sessions  but  one.     1  Sess.  Ca.  p.  280,  No.  220,  S.  C. 

A  pauper  was  removed  from  Road  to  North  Bradley.  North  Bradley  gave  notice 
to  appeal,  on  which  Road  took  him  back,  but  however  got  their  order  confirmed  at 
sessions.  The  next  sessions  set  both  aside  as  fraudulent.  And  now  Road  insisted, 
that  the  order  was  good,  as  not  being  appealed  from  at  the  next  Quarter  Session. 
And  as  to  the  other,  that  it  was  not  in  the  power  of  one  session  to  set  aside  the  act 
of  the  other  (1).  All  being  now  before  the  Court,  they  quashed  the  first  order,  as 
being  properly  quashable  on  appeal ;  and  would  not  take  notice,  that  it  was  not  at 
the  next  sessions  after  service  of  the  order,  which  being  in  the  case  of  a  recent  appeal 
they  would  suppose  to  have  been  served  too  late  for  an  appeal  to  the  next  sessions  (2). 
And  as  to  the  order  of  confirmation,  they  quashed  that,  as  not  being  made  on  any 
appeal,  and  consequently  without  jurisdiction  (3),  and  at  the  same  time  quashed  the 
latter  part  of  the  second  sessions  order,  that  rescinded  that  confirmation,  as  not 
being  properly  before  them. 

(1)  Vide  Rex  v.  C'ockjield,  2  Salk.  477. 

(2)  Bex  v.  Norton,  ante,  831.     Bex  v.  Turlei/,  1  Sess.  Ca.  175,  pi.  215,  ace. 

(3)  2  Salk.  479,  S.  P. 

Between  the  Parishes  of  Lydlinch  and  Hilton. 

Bastard  of  a  certificate  person  is  settled  where  born.     Burr.  Set.  Ca.  187,  and 
Sess.  Ca.  ed.  1750,  vol.  2,  p.  249,  No.  170,  S.  C. 

The  case  of  New  Windsor  and  White  Waltham  (a),  Trin.  5  Geo.  1,  turning  chiefly 
on  the  certificate's  being  conclusive  to  the  parish  which  gave  it,  and  certified  two 
persons  as  man  and  wife  :  it  now  came  under  debate  again,  and  was  determined,  that 
the  bastard  of  a  certificate  person  is  settled  where  born,  and  is  not  a  *  child  to  be 
sent  back  within  the  meaning  of  the  statute. 

(a)  Ante,  186. 

*  It  was  agreed  that  the  word  child  meant  a  legitimate  child  only.  See  Burr. 
Settl.  Cas.  190,  note  to  2d  edition. 

[1169]    Jackson,  qui  tam,  &c.  vers.  Gisling. 

Plea  of  a  recovery  in  another  penal  action  must  shew  the  day  each  bill  was  exhibited. 

In  debt  on  the  Statute  15  Car.  2,  c.  8,  for  Selling  Fat  Lambs  Alive,  the  defendant 
pleaded  that  in  the  same  term  another  informed  against  him  and  recovered.  And  on 
demurrer  it  was  held  ill,  according  to  2  Lev.  141,  because  he  did  not  set  out  the  days 
on  which  each  bill  was  exhibited,  that  so  the  Court  might  judge  of  the  priority  (1). 

(1)  This  was  a  plea  in  bar,  vide  3  Burr.  1428,  where  the  present  note  is  corrected. 
Its  accuracy  however  is  sustained  by  Denuison  J.  lb.  1434.  But  that  there  is  no 
distinction  in  this  point  between  a  plea  in  bar  and  one  in  abatement,  and  that  in  both 
the  particular  day  must  be  set  out.  Vide  Coombe  v.  Fiit,  3  Burr.  1423.  1  Black. 
437,  S.  C. 

Davis  vers.  Miller  et  Ux'. 

Words  not  actionable. 

These  words,  "  You  cheated  the  lawyer  of  his  linen,  and  stood  bawd  to  your 
daughter,  to  make  it  up  with  him,  you  cheat  every  body,  you  cheated  me  of  a  sheet, 
you  cheated  Mr.  Saunders,  and  I  will  let  him  know  it : "  were  held  not  actionable, 
without  a  colloquium  of  the  plaintiff's  trade  or  profession  (1). 

(1)  Vide  1  Com.  Dig.  tit.  Action  for  Defamation  (F.  7),  268. 
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[1170]    Michaelmas  Term,  16  Georgii  2,  Regis.     In  B.  R. 

Sir  William  Lee,  Knt.,  Chief  Justice.  Sir  William  Chappie,  Knt.,  Martin  Wright, 
Esq.,  Thomas  Denison,  Esq.,  Justices.  Sir  Dudley  Ryder,  Knt.,  Attorney  General. 
Sir  John  Strange,  Knt.,  Solicitor  General. 

Ball  vers.  The  Hundred  of  Wymersley  in  Northamptonshire. 

What  is  a  good  notice  within  8  Geo.  2,  c.  16,  in  an  action  against  the  hundred  (1). 

Bull.  L.  N.  P.  185. 

Upon  a  case  made  at  the  assizes  on  the  Statute  of  Hue  and  Cry,  it  was  stated, 
that  soon  after  six  in  the  morning  the  plaintiff  was  robbed  at  two  miles  and  an  half 
distance  from  Northampton,  and  the  highwayman  cut  his  bridle  and  stirrups,  threw 
them  into  a  ditch,  and  turned  his  horse  loose  ;  that  the  plaintiff  recovered  them, 
remounted,  rode  through  a  village  called  Cotton,  vifhere  he  gave  no  notice,  met  three 
men  on  the  road  whom  he  informed  of  the  robbery,  and  arrived  at  Northampton  by 
seven  of  the  clock,  and  gave  notice  to  an  inn-keeper  there,  from  whence  he  went  to 
Rotherthorpe,  three  miles  off,  where  the  high-constable  lived,  and  between  eight  and 
nine  gave  notice.  And  whether  this  was  sufficient  to  maintain  the  action  within 
8  Geo.  2,  c.  16,  which  requires  that  the  party  robbed  shall  "  with  as  much  convenient 
speed  as  may  be  after  the  [1171]  robbery  give  notice  to  one  of  the  constables  of  the 
hundred,  or  to  some  constable  of  some  town,  parish,  village,  hamlet,  or  tithing,  near 
unto  the  place  where  such  robbery  shall  happen,"  was  the  question. 

And  the  Court  on  argument  held  it  to  be  good  notice,  for  the  high  constable  is 
the  properest  person  to  go  to,  and  it  is  not  required  he  must  go  to  the  next  constable. 
It  appears  the  plaintiff  lost  no  time,  considering  the  circumstances  he  was  in ;  and 
Rotherthorpe  is  not  at  such  a  distance,  but  that  it  may  come  within  the  meaning  of 
the  word  near.     So  the  plaintiff  had  judgment. 

(1)  Vide  Whihvorth  v.  The  Hundred  of  Grimshoe,  2  Wils.  105.  4  Com.  Dig. 
Hundred  (C.  4),  356. 

Coy  vers.  Hymas. 

Variance. 

The  plaintiff  obtained  judgment  for  3881.  Os.  Id.  In  debt  thereon  he  described 
it  as  a  judgment  for  3881.  only,  omitting  the  penny  :  the  defendant  pleaded  nul  tiel 
record  :  and  on  issue  joined  insisted  on  the  variance.  The  plaintiff  desired  it  might 
stand  over,  and  at  another  day  produced  the  record  with  a  remittit  of  the  penny 
added.  The  Court  resented  this  as  an  abuse  of  their  indulgence,  and  said  they  would 
still  consider  it  in  the  situation  it  was  in  before  :  or  if  not,  yet  the  variance  was  not 
cured,  for  a  remittit  must  be  before  judgment,  whereas  this  is  after.  And  considering 
it  as  reducing  the  first  judgment,  is  making  an  inconsistency  on  the  record.  The 
most  it  can  amount  to  is,  an  acknowledgment  of  satisfaction  of  so  much  of  the  money 
recovered.     The  defendant  had  judgment  of  deficit  de  recordo. 

HoLLOWAY  ver.s.  Smith. 

Toll  is  not  incident  to  a  fair. 

In  trespass  the  defendant  justifies  a  distress  for  toll,  and  sets  forth  a  custom  in 
Daventry  to  hold  a  fair  on  St.  Austin's  Day  and  take  toll ;  and  that  Queen  Elizabeth 
reciting  all  this,  had  granted  them  two  new  fairs,  one  on  the  Tuesday  after  Easter, 
and  the  other  on  Saint  Matthew's  Day,  with  all  profits,  commodities,  emoluments, 
liberties,  and  free  customs  ad  hujusraodi  ferias  pertinen'.  On  demurrer  the  justifica- 
tion was  held  ill,  for  toll  is  not  incident  of  common  right  (1),  and  therefore  not  within 
the  words  of  reference ;  and  being  new  fairs,  upon  which  no  toll  is  granted  by  express 
words,  the  custom  cannot  extend  to  them.     So  the  plaintiff  had  judgment. 

(1)  Vide  Mat/or,  &r,.  of  Northampton  v.  Ward,  post,  1238. 
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[1172]    Gates  on  the  demise  of  Elizabeth  Hatterley  vers.  Jackson. 

"  Devise  to  A.  for  life,  and  after  her  death  to  B.  and  her  children  of  her  body  begotten 
or  to  be  begotten  by  C.  her  husband,  and  their  heirs  for  ever"  one  child  being  born 
at  the  time  this  creates  a  joint-tenancy  between  B.  and  her  children.  3  Com.  Dig. 
Devise  (N.  8),  437.  Fearn  on  Cent.  Rem.  4  ed.  462.  8  Vin.  Abr.  Devise  (Y.  a.), 
239.     5  Term  Eep.  324. 

Upon  a  case  made  at  the  assises,  it  was  stated,  that  Ralph  Clay  being  seised  of  an 
estate  called  Woolfe's  Park,  devised  it  in  these  words,  "  As  to  Woolf  Park  I  give 
it  to  my  wife  Annabella  for  her  life,  and  after  her  death  to  my  daughter  Isabella 
Addibell  and  her  children  on  her  body  begotten  or  to  be  begotten  by  William  Addibell 
her  husband,  and  their  heirs  for  ever."  That  the  wife  is  dead,  and  Isabella  at  the 
time  of  making  the  will  had  one  daughter  Elizabeth,  and  afterwards  two  sons  and  one 
daughter,  who  are  all  dead  without  issue  :  that  Elizabeth  had  issue  the  lessor  of  the 
plaintiff:  that  Isabella  survived  William  Addibell  and  married  Jackson,  by  whom  she 
had  a  son  the  present  defendant,  who  entred  on  her  death. 

The  question  was,  what  estate  passed  to  Isabella  and  her  children  by  William 
Addibell ;  the  plaintiff  insisting,  that  Isabella  was  only  tenant  for  life,  and  the  children 
of  that  marriage  had  the  reversion  in  fee:  the  defendant  insisting,  that  Isabella  was 
jointly  seised  in  fee  with  the  children,  and  having  survived  them  all,  and  left  him  her 
son  and  heir,  he  is  intitled. 

And  after  several  arguments  the  Chief  Justice  delivered  the  resolution  of  the 
Court :  that  Isabella  took  as  joint  tenant.  It  being  stated,  that  at  the  time  of  making 
the  will  she  had  a  child,  which  has  been  construed  to  be  equal  to  children.  2  Vern. 
106.  Co.  Lit.  9,  is  express,  that  to  A.  et  liberis  suis  and  their  heirs,  is  a  joint  fee 
to  all.  And  it  is  no  objection,  that  by  this  means  the  several  estates  may  commence 
at  different  times.     Co.  Lit.  188.     PoUexf.  373.     Mo.  220. 

As  Isabella  therefore  survived  all  the  children  she  had  by  William  Addibell,  the 
whole  fee  vested  in  her,  and  descended  to  her  son  the  defendant.  Who  had  judgment 
accordingly. 

Between  the  Parishes  of  Nympsfield  and  Woodchester  in  Gloucestershire. 

An  order  unappealed  from  to  remove  a  man  and  his  wife  is  conclusive  as  to  after-born 
children.     Bur.  Settl.  Ca.  191.     1  Bott  by  Const,  402,  pi.  531,  S.  C. 

In  1731,  a  man  and  his  wife  were  removed  from  Nympsfield  to  Woodchester,  and 
there  was  no  appeal.  They  had  afterwards  returned  to  Nympsfield,  and  had  there 
three  children  who  were  now  sent  from  Nympsfield  to  Woodchester  together  with 
the  father.  And  upon  appeal  as  to  the  children,  it  was  offered  to  give  [1173]  in 
evidence,  that  the  man  had  a  former  wife,  and  consequently  the  children  born  at 
Nympsfield  were  as  bastards  settled  there.  The  sessions  refused  to  let  Woodchester 
go  into  this  evidence,  being  of  opinion,  that  Woodchester  was  concluded  by  the  first 
order  unappealed  from,  and  that  it  made  no  difference  that  the  children  were  born 
afterwards. 

The  Court  upon  debate  confirmed  both  orilers.  For  the  marriage  being  established 
by  the  first  order,  the  settlement  of  the  children  (which  is  derivative)  follows  of 
course  ;  and  can  no  way  be  impeached,  but  by  entering  into  the  merits  of  the  first 
order,  which  has  been  acquiesced  in.  And  nothing  is  more  established,  than  that  an 
order  unappealed  from  is  conclusive.     Salk.  524,  527.     Carth.  516(1). 

(1)  Rex  v.  Silchester,  Burr.  S.  C.  551.  Rex  v.  Kirkby  Stephen,  2  Bott  by  Const,  799, 
pi.  748.  Rex  v.  Hinksworth,  Cald.  42.  Rex  v.  Southowrani,  1  Term  Rep.  353.  Rex  v. 
Kenilworth,  2  Term  Rep.  598,  S.  P. 

Between  the  Parishes  of  Great  Charte  and  Kennington. 

A  justice  cannot  join  in  removing  a  pauper  from  his  own  parish. 
Burr.  Sett.  Ca.  104,  S.  C.  with  another  point. 

Two  Justices  of  peace  made  an  order  of  removal,  which  was  quashed  at  sessions, 
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because  one  of  the  justices  of  the  peace  was  an  inhabitant  of  the  parish  from  whence 
the  pauper  was  removed  (1).  Upon  debate  iu  B.  K.  it  was  insisted,  that  13  &  14 
Car.  2,  c.  12,  gives  the  power  to  any  two  justices  of  the  peace:  and  so  has  been  the 
practice.  And  the  instance  of  corporations  where  there  are  but  two  justices  of  the 
peace,  or  but  one  parish,  was  insisted  on.     And  besides  there  lay  an  appeal. 

But  the  Court  held,  that  this  was  a  judicial  act,  and  the  party  interested  is  tacitly 
excepted.  Lord  Raymond,  who  lived  in  the  parish  of  Abbotts  Langley,  went  off  the 
Bench,  when  one  of  their  orders  came  before  the  Court.  They  said  the  practice  could 
not  overturn  so  fundamental  a  rule  of  justice,  as  that  a  party  interested  could  not  be 
a  Judge.  And  as  to  the  case  of  corporations,  they  said,  that  if  it  appeared  there  were 
no  other  justices,  it  might  be  allowed  to  prevent  a  failure  of  justice.  And  therefore 
they  conhrmed  the  order  of  sessions.  Vide  the  Act  16  Geo.  2,  e.  18,  to  remedy  this. 
Salk.  396,  607. 

(1)  This  statement,  that  the  justice  was  an  inhabitant,  was  thought  by  the  Court 
to  be  insufhcieut,  and  they  said  that  the  case  ought  to  be  actually  amended,  in  pur- 
suance of  which  it  was  stated  "  that  he  was  charged  and  chargeable,  and  paid  the 
poor's  rate."     Burr.  S.  C.  195. 

Stamma  vers  Brown. 

Where  the  master  acts  only  for  the  benefit  of  his  owners,  it  is  not  barratry  though 
it  may  be  a  deviation  or  breach  of  contract.  Vide  Park  on  Mar.  Insur.  86,  and  the 
cases  collected  there.     Eoss  v.  Hunter,  i  Term  Eep.  33. 

The  ship  the  "  Gothick  Lyon  "  being  advertised  to  be  going  to  Marseilles,  goods 
were  shipt  on  board  her  on  behalf  of  the  plaintiff,  and  a  bill  of  lading  signed  by  the 
master,  whereby  he  undertakes  to  go  a  droit  route  a  Marseilles,  and  the  defendant 
underwrote  a  policy  from  Falmouth  (where  the  goods  were  taken  in)  to  Marseilles: 
before  the  ship  departed  from  the  port  of  London,  another  advertisement  was  published 
for  goods  to  Genoa,  Leghorn,  [1174]  and  Naples;  and  the  plaiutilf's  agent  was  told, 
it  was  intended  to  go  to  those  ports  first,  and  then  come  back  to  Marseilles ;  but  he 
insisted  that  his  baigain  was  to  go  first  or  directly  to  Marseilles,  and  he  would  not 
consent  to  let  her  pass  by  Marseilles,  or  alter  his  insurance. 

The  ship  however  did  pass  by  Marseilles,  and  after  delivering  her  cargo  at  the 
other  ports,  set  out  on  her  return  for  Marseilles  with  the  plaintiff's  goods :  but  in  her 
voyage  thither  was  blown  up  in  an  engagement  with  a  Spanish  ship.  And  in  an 
action  upon  the  policy,  the  breach  was  assigned  of  a  loss  by  the  barratry  of  the  master. 
And  the  plaintiff  insisted,  that  any  fraud  or  maleversation  of  the  master  was  within 
the  meaning  of  the  word  barratry.  Dufresne  terms  it  dolus  qui  fit  in  contractibus ; 
and  so  do  all  the  dictionaries,  as  Florio's  Italian  Diet,  verbo  barrataria ;  Minsheu, 
Furetier,  &c.  And  that  in  the  cases  of  Knight  v.  Cambridge,  and  Knight  v.  Dodd, 
Pas.  10  Geo.  1,  where  the  loss  was  laid  to  be  per  fraudem  of  the  master,  the  Court 
held  it  a  good  assignment  of  a  breach,  there  being  the  word  barratry  in  the  policy. 

The  defendant's  counsel  insisted,  this  was  no  more  than  a  deviation,  in  which  case 
the  insurer  is  discharged,  and  the  plaintiff's  remedy  is  against  the  owners  or  master. 
That  this  cannot  be  called  a  crime  in  the  master,  when  he  is  acting  all  the  while  for 
the  benefit  of  his  owners. 

The  Chief  Justice  in  his  direction  to  the  jury  told  them,  that  this  being  against 
the  express  agreement  to  go  first  to  Marseilles,  seemed  to  be  more  than  a  common 
deviation  ;  being  a  formed  design  to  deceive  the  contractor.  And  compared  it  to  the 
case  of  sailing  out  of  port  without  paying  duties,  whereby  the  ship  was  subjected  to 
forfeiture,  and  which  has  been  held  to  be  barratry. 

The  jury  staid  out  some  time,  and  upon  their  return  asked  the  Chief  Justice, 
whether  if  the  master  was  to  have  no  benefit  to  himself  by  passing  by  Marseilles,  and 
went  only  to  the  other  places  first  for  the  benefit  of  his  owners,  that  would  be 
a  barratry?     And  the  Chief  Justice  answering,  no,  they  found  for  the  defendant. 

And  now  a  new  trial  being  moved  for,  the  case  was  argued  ;  and  all  the  Court 
was  of  opinion,  that  the  verdict  was  right.  For  the  master  has  acted  consistent  with 
his  duty  to  his  owners,  and  the  plaintiff's  agent  knew  of  the  intended  alteration, 
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before  the  goods  were  put  on  board,  and  might  have  refused  to  ship  them,  or  have 
altered  the  insurance  ;  that  to  make  it  barratry  [1175]  there  must  be  something  of 
a  criminal  nature,  as  well  as  a  breach  of  contract ;  and  that  here  the  breach  being 
assigned  only  on  the  barratry,  was  not  supported  by  the  evidence.  So  the  defendant 
had  judgment. 

Barker  vers.  Suretees. 
Or  rejected  in  the  construction  of  a  will.     MSS.  S.  C. 

On  a  special  verdict  in  ejectment,  the  question  turned  upon  these  words  in  a  will, 
viz.  I  give  the  said  premisses  to  my  grandson,  his  heirs  and  assigns,  but  in  case  he 
dies  before  he  attains  the  age  of  twenty-one  years  or  marriage,  and  without  issue, 
then  and  in  such  case  he  devised  the  same  to  the  defendant.  The  fact  was,  that  the 
grandson  attained  twenty-one,  and  died  having  never  been  married.  And  it  was 
insisted,  that  the  attaining  twenty-one  was  a  performance  of  the  condition,  and  vested 
the  estate  absolutely  in  the  grandson,  under  whom  the  lessor  of  the  plaintiff  claimed. 
And  judgment  was  accordingly  given  in  the  County  Palatine  of  Durham,  whereof 
error  was  brought  in  Banco  Regis. 

And  after  several  arguments,  the  Court  affirmed  the  judgment,  upon  the  authority 
of  Price  v.  Hunf  in  Pollexf.  64.5,  where  the  word  or  was  construed  conjunctively. 
And  they  said  they  would  read  this  without  the  word  or,  as  if  it  run,  "  And  if  he 
dies  before  twenty-one,  unmarried  and  without  issue  ; "  which  he  did  not  do,  for  one 
of  the  circumstances  failed.  And  all  put  together  are  but  in  the  nature  of  one 
contingency  :  and  it  was  considerable,  that  this  was  not  a  condition  precedent,  but 
to  destroy  an  estate  devised  by  the  former  words  in  fee(l). 

The  cases  relied  on  e  contra  were  2  Vern.  388.  Cro.  Car.  154.  Sir  W.  Jones  205. 
1  Roll.  Abr.  835,  pi.  4. 

(1)  Frammingham  v.  Brand,  1  Wils.  140.  3  Atk.  390,  S.  C.  and  the  opinion  of 
Pratt  C.J.  in  Right  v.  Hammond,  ante,  429,  S.  P.  Collinson  v.  Wright,  1  Sid.  148. 
1  Eq.  Ca.  Abr.  188,  pi.  8.  Sewell  v.  Garret,  Moor  422.  Cro.  Eliz.  525,  S.  C.  So  also 
in  the  surrender  of  a  copyhold,  JFright  v.  Kemp,  1  Term  Rep.  47.  But  where  the 
devise  was  to  trustees  and  their  heirs  to  receive  the  rents  till  B.  should  attain  21,  or 
have  issue  ;  and  if  B.  should  attain  21,  or  have  issue,  then  to  B.  and  the  heirs  of  his 
body.  But  if  B.  should  happen  to  die  before  21,  and  without  issue,  remainder  over. 
B.  attained  his  age  of  21,  and  died  without  issue.  Lord  Hardwicke  considered  the 
word  and  as  used  for  or,  and  decreed  the  remainder  over  to  take  place.  But  he  said 
it  would  be  otherwise  if  the  first  demise  had  been  to  B.  and  his  heirs.  Brownsword  v. 
Edwards,  2  Ves.  240.     Fearn  Cont.  Rem.  3  ed.  399. 


East-India  Company  vers.  Chitty. 

At  what  time  a  goldsmith's  note  must  be  demanded. 

At  half  an  hour  after  eleven  in  the  morning  of  18  January,  the  defendant  being 
indebted  to  the  plaintiffs,  paid  to  their  cashier  a  note  of  Caswell  and  Mount, 
goldsmiths  in  Lombard-Street ;  they  continued  to  pay  all  notes  till  the  next  day 
at  two;  and  immediately  after  they  had  stopt  payment,  the  Company's  servant  came 
with  the  note.  The  question  was,  who  should  bear  the  loss  ?  And  upon  examining 
merchants,  it  was  held,  that  the  Company  had  made  it  their  own,  by  not  sending  it 
out  the  afternoon  of  the  18th,  or  at  furthest  the  next  morning.  So  there  was 
a  verdict  for  the  defendant  (1). 

(1)  It  was  formerly  the  practice  to  leave  the  reasonableness  of  the  time  in  which 
payment  was  to  be  demanded  to  the  jury  as  being  a  question  within  their  province. 
Vide  Hankey  v.  Trotman,  1  Black.  Eep.  507.  But  as  this  was  productive  of  endless 
uncertainty,  it  is  now  considered  as  a  question  of  law  arising  out  of  the  fact,  Metcalfe 
V.  Hall,  K.  B.  Tr.  22  Geo.  3.  Bull.  L.  N.  P.  275.  Appletm  v.  Sweetapple,  B.  R. 
M.  23  Geo.  3.    Bayley  on  Bills,  73.     Tindal  v.  Brown,  1  Term  Rep.  107,  and  it  seems 
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also  established  that  the  next  day  after  a  banker's  draft  is  given,  is  the  stated  time 
allowed  by  law  for  the  demanding  payment,  in  order  to  exonerate  the  holder  from 
the  consequences  of  the  drawer's  insolvency. 

[1176]  Memorandum.  Having  received  a  considerable  addition  to  my  fortune,  and 
some  degree  of  ease  and  retirement  being  judged  proper  for  my  health  ;  I  this  term 
resigned  my  offices  of  Solicitor  General,  King's  Counsel,  and  Recorder  of  the  City  of 
London,  and  left  off  my  practice  at  the  House  of  Lords,  Council  Table,  Delegates, 
and  all  the  Courts  in  Westminster-Hall  except  the  King's  Bench,  and  there  also  at 
the  afternoon  sittings.  His  Majesty,  when  at  a  private  audience  I  took  leave  of  him, 
expressed  himself  with  the  greatest  goodness  towards  me,  and  honoured  me  with  his 
datent  to  take  place  for  life  next  to  his  Attorney  General.     Anno  astatis  mete  47. 

[1177]    Hilary  Term,  16  Georgii  2,  Regis.    In  B.  R. 

Sir  William  Lee,  Knt.,  Chief  Justice.  Sir  William  Chappie,  Knt.,  Martin  Wright, 
Esq.,  Thomas  Dension,  Esq.,  Justices.  Sir  Dudley  Ryder,  Knt.,  Attorney  General. 
The  Hon.  William  Murray,  Solicitor  General. 

ToMLiN  vers.  PURLIS. 

An  apt  issue  may  be  joined,  though  there  is  not  an  exact  affirmative  and 
negative.     1  Wils.  6,  S.  C. 

Debt  was  brought  in  an  Inferior  Court  at  Rochester  upon  a  bond.  The  defendant 
pleaded  duress  of  imprisonment.  To  which  the  plaintiff  replied,  that  he  was  at  large, 
and  at  his  own  disposal,  and  executed  the  bond  of  his  free  will,  and  not  for  fear  of 
imprisonment :  and  concludes  to  the  country.  To  this  there  was  a  demurrer,  and 
judgment  given  for  the  plaintiff. 

It  was  now  objected  on  error,  that  it  is  not  said,  he  was  extra  quamlibet  prisonam, 
which  is  the  ancient  way  of  pleading :  and  that  at  least  the  replication  should  have 
concluded  with  an  averment. 

Sed  per  Curiam,  this  is  such  an  affirmative  as  implies  a  negative ;  like  the  case 
of  pleading  in  a  writ  of  right,  where  the  demandant  counts,  that  he  has  more  right 
than  the  tenant,  and  the  plea  of  the  tenant  is,  that  he  hath  more  right  than  the 
demandant.  The  ancient  rule  of  requiring  an  affirmative  and  negative  has  been  long 
broke  into,  as  in  the  common  case  of  in-[1178]-fancy,  where  formerly  they  not  only 
replied  full  age,  but  also  traversed  the  infancy,  which  is  not  now  required.  Sir  Tho. 
Jones  6.  It  is  enough,  if  the  second  affirmative  is  so  contrary  to  the  first,  that  the 
first  cannot  in  any  degree  be  true(l).     So  the  judgment  was  affirmed. 

(1)  Co.  Lit.  126.     Sav.  86.     Kit.  214  b. 

Harrison  vers.  Grundy. 

When  awards  are  to  be  complained  of.     1  Com.  Dig.  Arbitrament  (D.),  534. 

The  Court  held,  that  on  9  &  10  W.  3,  c.  15,  they  could  not  receive  any  complaint 
to  set  aside  an  award,  till  the  submission  was  made  a  rule  of  Court :  and  that  a 
consent  in  the  submission  bond,  to  make  the  award  a  rule  of  Court,  instead  of  the 
submission,  would  not  warrant  their  interposing. 

Paterson  vers.  Task.     At  Guildhall. 

[Referred  to.  Cole  v.  North  Western  Bank,  1875,  L.  R.  10  C.  P.  370.] 

Factor  cannot  pawn  (1). 

It  was  held  by  C.  J.  Lee,  that  though  a  factor  has  power  to  sell,  and  thereby 
bind  his  principal,  yet  he  cannot  bind  or  affect  the  property  of  the  goods  by  pledging 
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tbem  as  a  security  for  his  own  debt,  though  there  is  the  formality  of  a  bill  of  parcels 
and  a  receipt.     And  the  jury  found  accordingly. 

(1)  Not  even  to  the  amount  of  his  lien  for  a  general  balance.  Per  BuUer  &  Grose 
J.  hajsitante  Lord  Kenyon  C.J.  Dauhigny  v.  Duval,  5  Term  Kep.  606. 

Mynot  vers.  Bridge  et  Al'. 

Where  the  Court  will  not  oblige  consolidating  of  declarations  (1). 

Two  declarations  were  delivered  at  the  suit  of  the  same  plaintiff  against  the  same 
defendants,  one  of  them  for  a  right  of  way  from  one  part  of  a  close  to  one  part  of 
a  town,  and  the  other  was  for  another  way  from  another  part  of  the  close  to  another 
part  of  the  town  :  and  the  Court  refused  to  consolidate  them,  because  the  plaintiff 
may  be  ready  as  to  one,  and  not  as  to  the  other:  and  in  the  case  two  years  since 
of  Smith  V.  Crabb,  for  the  same  reason  the  Court  refused  to  consolidate  several 
declarations  in  ejectment. 

(1)  Vide  Cecil  v.  Briffgs,  2  Term  Kep.  639. 

Serecold  vers.  Hamson,  Bart. 
Where  special  bail  is  required  on  reversing  outlawry.     1  Wils.  3,  S.  C. 

The  defendant  was  outlawed  in  a  personal  action,  without  any  affidavit  made  of 
the  plaintiff's  demand  :  and  having  brought  error,  he  assigned  his  being  beyond  sea 
at  the  time  of  the  outlawry,  for  which  the  Court  made  no  difficulty  to  reverse  it. 
But  then  the  question  was,  upon  what  terms  they  should  do  it,  the  plaintiff  insisting 
on  special  bail,  and  having  [1179]  now  made  a  proper  affidavit ;  and  the  defendant 
insisting  to  file  common  bail  only. 

The  Court  upon  considering  the  words  of  4  &  5  W.  &  M.  c.  18,  §  3,  which 
empowers  the  outlaw  to  appear  by  attorney  (as  he  did  here)  and  says,  "  It  shall  be 
reversed  without  bail  in  all  cases,  but  where  special  bail  shall  be  ordered  by  the 
Court,"  declared  they  were  of  opinion,  they  had  a  discretionary  power  to  require  it 
or  not ;  and  that  the  want  of  an  affidavit  before,  was;  no  objection,  because  that  is 
only  requisite  to  warrant  an  arrest ;  and  here  was  one  in  time,  for  the  new  action 
that  must  be  brought.  And  though  the  31  Eliz.  c.  3,  §  3,  is  the  only  Act  that 
expressly  requires  bail ;  it  is  not  to  be  inferred  from  thence,  that  in  other  cases  it 
ought  not  to  be  insisted  on  ;  for  that  Act  makes  a  new  error,  and  the  bail  upon  it  is 
absolutely  to  pay  the  condemnation  money  (1). 

(1)  Vide  Duckei  v.  Martin,  ante,  951.    See  the  cases  cited  Tidd's  Pract.  K.  B.  71,  72. 

Martin,  on  the  demise  of  John  Tregonwell,  Esq.  vers.  Strachan  et  Al'. 

Tenant  in  tail  with  the  reversion  in  fee  ex  parte  materna  suffers  a  common  recovery, 
the  old  use  is  gone,  and  it  descends  to  his  right  heir.  1  Wils.  2,  66.  4  Bro.  P.  C. 
486,  and  a  very  full  note  of  the  judgment  of  Lee,  C.J.     5  Term  Rep.  107. 

In  ejectment  for  lands  in  the  county  of  Dorset,  a  special  verdict  was  found, 
whereon  the  short  state  of  the  case  was  this  :  Tenant  in  tail  ex  parte  materna  (1),  with 
the  reversion  in  fee  in  himself  on  the  part  of  the  mother  also,  suffers  a  common 
recovery  to  the  use  of  himself  in  fee.  And  whether  this  fee  on  his  death  vested  in 
his  heir  on  the  part  of  the  father,  or  of  the  mother,  was  the  question. 

And  after  two  arguments  at  Bar,  the  Chief  Justice  delivered  the  resolution  of  the 
Court :  that  by  the  common  recovery  to  the  use  of  himself  in  fee,  the  title  under  the 
settlement  was  destroyed,  and  a  new  fee  acquired,  descendible  to  the  right  heir  of 
him  that  suffered  the  recovery.  He  said,  it  was  true,  that  if  A.  so  seised,  had  made 
a  feoffment  to  the  use  of  his  own  right  heirs,  it  would  work  no  alteration,  but  be  the 
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same  use,  according  to  Co.  Lit.  13.  3  Lev.  406.  Salk.  .590.  But  that  is  only  in  the 
case  of  a  descent ;  whereas  here  the  estate-tail  he  took,  was  as  a  purchaser  per  formam 
doni.  In  the  case  of  a  common  recovery  the  recoveror  has  a  fee  as  the  grantee  of 
tenant  in  tail,  Poph.  .5,  and  a  full  fee  passes.  The  case  of  Simmonds  v.  C'ucbnore,  Salk. 
338,  was  upon  the  operation  of  a  fine,  which  diflers  widely  from  that  of  a  recovery. 
The  charges  of  tenant  in  tail  affect  the  fee  gained  (Poph.  7),  but  no  act  or  charge  of 
the  remainder  man  subsists,  which  shews  nothing  of  his  estate  passes.  1  Co.  Cupel's 
case  (2).  The  lessor  of  the  plaintiff  therefore,  claiming  only  as  [1180]  heir  on  the 
part  of  the  mother,  there  was  judgment  for  the  defendants. 

Affirmed  in  the  House  of  Lords,  by  the  unanimous  opinion  of  all  the  other 
Judges  (3). 

(1)  Vide  MSS.  note  of  C.  J.  "Lee's  opinion  whereby  it  appears  that  this  report 
is  very  defective.  John  Tregonwell  being  seised  in  fee,  on  the  marriage  of  his 
daughter  Mary  with  Francis  Luttrell,  settled  his  estate  (after  several  precedent 
estates  for  life),  to  the  use  of  the  first  and  other  sons  of  the  marriage  in  tail  male, 
with  remainder  over,  reversion  in  fee  to  himself.  There  was  issue  of  this  marriage 
a  son  and  two  daughters ;  the  son  died  without  issue  an  infant,  Mary  survived 
Francis  Luttrell,  and  married  Sir  J.  Banks,  by  whom  she  had  issue  two  sons,  John 
and  Jacob ;  John  died  without  issue  ;  Jacob  entered  and  suffered  a  common  recovery 
and  died  without  issue  and  intestate  "  B.  F. 

"  The  tenant  in  tail  in  this  case  who  suffered  the  recovery  took  his  estate  tail  by 
purchase  under  the  settlement  (that  is  he  was  the  first  person  who  took  under  the 
limitation)  had  been  taken  the  estate  tail  by  descent,  it  would  after  the  recovery  have 
gone  to  the  heirs  of  the  first  purchaser  of  the  tail."  MSS.  Vide  Abbot  v.  Burton, 
Salk.  59,  cited  supra,  Boe  ex  clem.  Croiu  v.  Baldwere,  5  Term  Rep.  104. 

(2)  This  case  is  very  briefly  and  confusedly  stated  ;  the  reasoning  as  I  have 
collected  it  from  the  other  reports  of  the  case  is  as  follows  :  If  tenant  in  tail  by 
purchase  with  the  reversion  in  fee  ex  parte  materna,  levies  a  fine,  &c.  the  land  shall 
descend  to  his  maternal  heirs,  vide  Simmonds  v.  Cudmwe,  Salk.  338.  1  Show.  370, 
but  if  he  suffers  a  recovery  of  the  lands,  as  is  the  case  here,  it  shall  go  to  his  paternal. 
The  ground  of  the  difference  is  this  :  The  fine  destroys  the  estate  tail  as  much  as  if 
the  tenant  in  tail  had  died  without  issue.  The  absolute  fee  therefore  which  the 
conusor  had  in  reversion,  becomes  thereby  vested  in  possession  ;  besides  which  a  base 
fee  passes  to  him  also  by  the  fine.  But  this  being  the  weaker  estate,  it  merges  in  the 
former.  The  tenant  is  therefore  seised  of  a  fee  which  coming  ex  parte  materna  must 
descend  in  the  same  line.  But  a  recovery  is  a  species  of  conveyance  excepted  out  of 
the  Statute  de  Donis,  Benson  v.  Hudson,  2  Lev.  26.  When  it  is  used,  the  tenant  in 
tail  may  pass  the  fee,  as  he  might  have  done  a  conditional  fee  after  issue  born  prior 
to  that  statute,  by  any  other  species  of  conveyance.  A  recovery  therefore  passes  a 
full  and  absolute  fee  simple,  which  is  totally  independent  of  the  reversion,  since  a  rent 
charge  created  by  him  in  reversion  would  be  destroyed  by  the  recovery.  Poph.  6. 
Vide  also  1  Rep.  6,  n.  a.  2  Rep.  53.  As  the  use  of  a  fee  then  passes  out  of  the 
tenant  in  tail  to  the  recoveror,  it  results  back  to  the  former  where  no  use  has  been 
declared,  and  the  estate  which  he  thus  has  is  a  fee  simple,  unconnected  with  the 
reversion.  It  does  not  therefore  partake  of  its  descendible  quality,  but  having  vested 
in  the  conusor  by  purchase,  must  descend  to  his  heir  at  law.  The  rule  laid  down 
here  extends  to  copyhold  as  well  as  freehold  lands.  Boe  ex  dem.  Craw  v.  Baldwere, 
5  Term  Rep.  104,  and  that  there  is  no  difference  in  this  respect  between  them  in  case 
of  a  devise,  per  Pratt  C.J.  atite,  491.  In  what  cases  a  devise  to  an  heir  shall  change 
the  course  of  descent,  and  in  what  not,  vide  Smith  v.  Trigg,  ante,  491,  and  the  note 
Allan  V.  Ileber,  and  the  cases  cited  in  it,  post,  1270.  So  also  where  the  legal  and 
equitable  interests  descend  in  different  lines,  the  latter  merges  in  the  former,  and 
descends  with  it.     Goodright  v.  JVells  et  At'.     Dougl.  770. 

(3)  This  case  in  1  Wils.  66,  seems  to  be  a  report  of  it  in  the  House  of  Lords,  for 
the  special  verdict  is  stated  to  have  been  found  upon  a  trial  at  Bar  in  B.  R.  And 
Willes,  then  Ld.  C.  J.  of  C.  B.  delivers  the  judgment  which  seems  to  have  been  given 
about  the  same  time  that  the  judgment  of  B.  R.  was  affirmed  in  Dom.  Proc.  Vide 
4  Bro.  P.  C.  486. 
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The  Case  of  the  Corporation  of  Scarborough. 

Mandamus. 

A  mandamus  was  moved  for  on  11  Geo.  1,  c.  4,  §  2,  to  go  to  the  election  of  bailiffs, 
coroners,  chamberlains,  and  the  other  annual  officers  of  the  corporation  ;  there  not 
having  been  any  good  officers  since  the  year  1736,  and  those  that  have  been  in  fact 
chosen,  several  of  them  had  judgments  of  ouster  against  them.  And  upon  considering 
the  cases  oi  Tintagel  and  Aberystwith,  (ante,  1003,  1157)  Court  granted  a  mandamus  : 
here  being  no  reasonable  e.xpectatiou  of  justifying  the  rights  of  the  present  possessors, 
and  the  Act  being  made  to  prevent  the  confusion  in  corporations,  that  must  ensue. 
And  they  said  it  should  go  not  only  for  the  head  officer,  but  also  for  the  others  who 
were  necessary  constituent  parts  of  the  corporation,  and  equally  within  the  reason  of 
the  statute  (1). 

(1)  Vide  Rex  v.  Woodrm,  2  Term  Rep.  732. 

HOWARTH   vers.    WiLLETT. 

Venue. 

A  declaration  upon  a  policy  was  laid  in  Lancashire,  and  delivered  here  8  February. 
I  moved  on  an  affidavit  that  it  was  signed  at  Bristol,  and  that  the  common  affidavit 
to  change  the  venue  was  sent  for,  that  we  might  have  time.  And  the  Court  inclined 
to  have  relieved  us,  if  it  had  not  appeared  to  arise  in  Bristol,  where  there  is  no  Lent 
Assizes  (1);  and  they  could  not  order  it  to  an  adjacent  county,  without  consent  of 
both  sides,  though  the  defendant  offered  his  consent  to  avoid  delay  (1). 

(1)  Southouse  V.  Boak,  post,  1216.     Nichols  v.  Bolster,  cited  1  Wils.  138. 

Morres,  Baronet,  vers.  Barry. 

The  Court  will  make  any  possible  intendment  to  support  a  judgment  in  ejectment. 

1  Wils.  1,  S.  C. 

Error  of  a  judgment  in  ejectment  for  lands  in  Ireland,  where  there  are  two 
demises  laid  of  the  same  premisses  for  the  same  term  both  as  to  commencement  and 
duration  ;  and  the  judgment  is,  that  the  plaintiff  recover  his  terms  (in  the  plural 
number)  in  the  premisses. 

[1181]  It  was  objected,  that  both  lessors  could  not  have  a  title  to  demise  the 
whole;  and  therefore  there  was  an  inconsistency  in  the  judgment,  and  non  constat 
which  of  the  lessor's  rights  is  established. 

Sed  per  Curiam,  as  this  is  after  a  verdict,  a  bare  possibility  of  title  consistent  with 
the  judgment  will  be  sufficient.  The  two  lessors  might  be  jointenants,  and  yet  refuse 
to  join  in  a  lease  ;  and  having  an  interest  in  every  part  of  the  land,  it  was  not 
improper  for  each  to  demise  the  whole.  The  judgment  does  not  intitle  the  plaintiff 
to  hold  one  moment  longer,  than  he  ought  to  do  if  it  had  been  term  in  the  singular 
number.     So  the  judgment  was  affirmed. 

Herbert  vers.  Griffiths. 

Plea  waived  after  a  joinder  in  demurrer.     1  Crorap.  Pract.  170. 

To  debt  on  bond  for  performance  of  covenants,  the  defendant  pleaded  nil  debet, 
to  which  there  was  a  demurrer  and  joinder  in  demurrer.  And  upon  the  defendant's 
consenting  to  put  the  plaintiff  into  as  good  a  condition  as  if  he  had  pleaded  right 
at  first,  the  Court  permitted  him  to  waive  his  first  plea,  and  plead  performance  of 
covenants  (1). 

(1)  Vide  Jefferys  v.  Waller,  1  Wils.  177.  Olding  v.  Arundel,  1  Black.  357.  Meard 
V.  Philips,  ante,  906,  and  the  cases  there  cited. 
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DoMiNus  Eex  vers.  Thomas  Sergison,  Esquire. 

Information.     2  Hawk.  P.  C.  eh.  26,  s.  9,  7  ed.  4,  vol.  90. 

An  information  was  moved  for  against  him  for  not  condemning  a  horse  taken  out 
of  a  team  under  the  statute  5  Geo.  1,  c.  12,  which  requires  proof  to  be  made  before 
a  justice,  of  the  cause  of  forfeiture  ;  and  the  party  who  seized  tendering  his  own  oath, 
the  defendant  scrupled  to  take  it(l),  or  determine  the  affair,  in  the  absence  of  the 
owner  or  driver.  Et  per  Curiam,  they  were  both  reasonable  objections.  Why  is  not 
the  person  who  seized,  and  is  to  have  the  benefit  of  the  forfeiture,  within  the  reason 
of  excluding  informers  where  there  is  a  penalty  1  Making  proof  must  mean  legal 
proof.  The  other  also  is  but  natural  justice.  There  are  exceptions  in  the  Act  as  to 
one  stone,  or  one  piece  of  timber,  though  drawn  by  ever  so  many  horses ;  and  ought 
not  the  owner  to  have  an  opportunity  of  shewing  it^  The  rule  was  discharged  with 
costs. 

(1)  Bex  V.  Moore,  Cas.  temp.  Hardw.  176.  Bex  v.  Piercy,  Andr.  18,  S.  P.  Vide 
Eex  V.  Tilly,  ante,  316,  and  the  note. 

[1182]    Between  the  Parishes  of  Atherton  and  Barton. 

Agreement  to  part  on  a  month's  notice  does  not  reduce  it  under  a  hiring  for  a  year. 
Ante,  950.     Burr.  Set.  Ca.  203,  S.  C. 

A  person  settled  in  Atherton  hires  himself  into  Barton  for  one  year,  at  41. 
wages,  and  either  master  or  servant  to  be  at  liberty  to  determine  the  contract  at  the 
end  of  any  quarter,  upon  a  month's  notice.  And  it  is  stated,  that  he  served  the  year 
out,  but  that  at  the  time  of  the  hiring  the  pauper  declared,  he  made  the  agreement  in 
that  manner,  to  prevent  losing  his  former  settlement.  And  upon  this  case  the  two 
justices  and  sessions  held  it  no  settlement  in  Barton. 

But  the  Court  on  debate  quashed  both  the  orders;  for  this  is  the  common  sort  of 
hiring  for  a  year,  with  an  intention  to  stay  together  (as  in  fact  they  did) ;  and  if  this 
should  be  determined  not  to  gain  a  settlement,  it  would  overturn  great  numbers  of 
settlements  that  subsist  on  such  hirings. 

HiLLERSDON  vers.  Skildroy. 

Amendment  after  error  brought. 

After  error  in  the  Exchequer  Chamber,  the  Court  amended  the  judgment,  by 
adding  the  introductory  words  to  the  awarding  a  writ  of  inquiry,  viz.  that  the  plaintiff 
ought  to  recover  his  damages  against  the  defendant.  For  this  is  but  a  consequence 
of  determining  that  the  replication  which  the  defendant  demurred  to  was  good. 
Vide  ante,  1132,  Blakey  v.  Birmingham,  and  Slicer  v.  Thompson,  ante,  1156. 

Scrimshire  vers.  Alderton.    At  Guildhall. 

Where  goods  are  sold  by  a  factor  who  has  agreed  to  take  the  risk  of  the  debts,  the 
vendee  is  answerable  for  the  amount  to  the  owner,  if  he  has  received  notice  from 
him  to  pay  him  and  not  the  factor,  previous  to  his  having  paid  the  latter  (1). 

The  plaintiff,  who  was  a  farmer  in  the  isle  of  Ely,  sent  up  oats  to  Bear-Key,  con- 
signed to  one  Hunt  as  his  factor.  The  custom  of  the  trade  appeared  to  be,  that 
formerly  the  factor  had  4d.  per  quarter  for  selling  them,  and  they  gave  immediate 
notice  to  the  farmer  of  the  name  of  the  buyer,  and  the  price  :  but  this  being  incon- 
venient to  farmers  at  a  distance,  it  had  for  many  years  past  been  customary  for 
the  farmer  to  allow  2d.  per  quarter  more,  upon  the  factor's  taking  the  risque  of 
the  debts :  since  which  they  had  ceased  to  inform  the  farmers  of  the  buyers.  The 
goods  in  the  present  case  were  sold  ;  but  the  factor  failing,  the  plaintiff  (before  actual 
payment)  gave  notice  to  the  defendant  (the  buyer)  not  to  pay  the  factor,  which  he 
did  notwithstanding  :  and  thereupon  this  action  was  brought. 
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[1183]  The  Chief  Justice  was  of  opinion,  that  this  new  method  had  not  deprived 
the  farmer  of  his  remedy  against  the  buyer,  piovided  there  was  no  payment  to  the 
factor.  And  the  only  reason  of  advancing  2d.  per  quarter  was,  to  have  both  at  stake  : 
and  here  being  notice  before  actual  payment,  there  could  be  no  harm  done.  And 
therefore  he  directed  the  jury  in  favour  of  the  plaintiff'.  They  went  out  and  found 
for  the  defendant;  were  sent  out  a  second,  and  a  third  time  to  re-consider  it,  and  still 
adhered  to  their  verdict ;  and  being  asked  man  by  man,  they  separately  declared 
they  found  for  the  defendant.  Upon  this  a  new  trial  was  moved  for,  and  no  cause 
being  shewn  was  accordingly  granted.  And  at  the  sittings  after  this  term  it  came 
on  again  before  a  special  jury  ;  when  the  Chief  Justice  declared,  that  a  factor's  sale 
does  by  the  general  rule  of  law  create  a  contiact  between  the  owner  and  buyer.  But 
notwithstanding  this,  the  jury  found  for  the  defendant;  and  being  asked  their  reason, 
declared,  that  they  thought  from  the  circumstances  no  credit  was  given  as  between 
the  owner  and  buyer,  and  that  the  latter  was  answerable  to  the  factor  only,  and  he 
only  to  the  owner. 

(1)  Mr.  J.  Buller,  in  his  Law  of  Nisi  Prius,  p.  130,  seems  to  be  of  opinion  with 
the  jury,  that  the  particular  circumstances  of  this  case  discharged  the  operation  of 
the  general  rule  of  law,  "  that  the  sale  of  the  factor  creates  a  contract  between  the 
owner  and  the  buyer,"  for  that  from  the  agreement  to  take  the  risque  of  the  debts 
upon  him,  the  factor  himself  was  to  be  considered  as  the  debtor  to  the  owner. 

Seaman  vers.  Fonereau.    At  Guildhall. 

If  a  material  circumstance  of  danger  is  concealed  from  an  insurer,  the  policy  is  void, 
although  the  loss  does  not  happen  by  its  intervention  (1). 

On  25th  August  1740,  the  defendant  under-wrote  a  policy  from  Carolina  to 
Holland.  It  appeared  the  agent  for  the  plaintiff  had  on  23d  August  received  a  letter 
from  Cowes  dated  21st  August,  wherein  it  is  said,  "  The  12th  of  this  month,  I  was  in 
company  with  the  ship  'Davy,'"  (the  ship  in  question)  "at  twelve  in  the  night  lost  sight 
of  her  all  at  once  ;  the  captain  spoke  to  me  the  day  before  that  he  was  leaky,  and  the 
next  day  we  had  a  hard  gale."  The  ship  however  continued  her  voyage  till  19th 
August,  when  she  was  taken  by  the  Spaniards  :  and  there  was  no  pretence  of  any 
knowledge  of  the  actual  loss  at  the  time  of  the  insurance,  but  it  was  made  in  conse- 
quence of  a  letter  received  that  day  from  the  plaintiff  abroad,  dated  27th  June  before. 

Several  brokers  were  examined,  and  proved  that  the  agent  ought  to  have  disclosed 
the  letter;  for  either  the  defendant  would  not  have  under-wrote,  or  insisted  on  a 
higher  premium.  And  the  Chief  Justice  was  of  that  opinion,  and  declared,  that  as 
these  are  contracts  upon  chance,  each  party  ought  to  know  all  the  circumstances.  And 
he  thought  it  not  material,  that  the  loss  was  not  such  an  one  as  the  letter  imported  ; 
for  those  things  are  to  be  considered  in  the  situation  of  them  at  the  time  of  the 
contract,  and  not  to  be  judged  of  by  subsequent  events  ;  he  therefore  thought  it  a 
strong  case  for  the  defendant,  and  the  jury  found  accordingly. 

(1)  Vide  the  several  cases  collected  upon  this  subject,  Park  on  Mar.  Insur.  179. 

[1184]    Easter  Term,  16  Georgii  2,  Regis.    In  B.  E. 

Sir  William  Lee,  Knt.,  Chief  Justice.  Sir  William  Chappie,  Knt.,  Martin  Wright, 
Esq.,  Thomas  Denison,  Esq.,  Justices.  Sir  Dudley  Ryder,  Knt.,  Attorney  General. 
The  Hon.  William  Murray,  Solicitor  General. 

MiDDLETON   ve)-S.  PRICE. 

A  justification  under  a  returnable  process  is  ill  without  shewing  a  return  of  it,  and 
if  the  plaintiff  join  with  the  officer  there  must  be  judgment  against  both.  1  Wils.  17, 
S.  C.     Ante,  993. 

In  trespass  and  false  imprisonment  against  the  plaintiff  in  the  action  and  the 
officer,  they  jointly  justified  under  a  process  of  the  Court  at  Welch  Pool,  returnable 
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at  the  next  Court.  And  it  not  being  shewn,  that  any  return  was  made,  the  Court 
held,  that  the  officer  (1)  was  a  trespasser  ab  initio,  and  that  the  plaintiff  by  joining 
with  him  in  the  plea,  is  equally  affected  by  the  defect  of  it.  And  therefore  there  was 
judgment  against  them  both. 

(1)  But  a  bailiff  or  other  subordinate  officer  need  not  shew  that  the  writ  was 
returned,  because  it  is  not  in  his  power,  as  he  is  only  to  execute  the  sherifi"s  warrant. 
Brittmi  v.  Cole,  Salk.  409.     B.  L.  N.  P.  23. 

DoMiNUS  Rex  vers.  Monkhouse. 

No  replevin  of  goods  taken  upon  a  conviction. 

The  Court  granted  an  attachment  against  the  Under-Sheriff  of  Cumberland,  for 
granting  a  replevin  of  goods  distrained  on  a  conviction  for  deer-stealing  (1). 

(1)  Vide  Rex  v.  Burchet,  a,nte,  567,  note.  "  The  sheriff  was  advised  and  had 
express  notice  before  he  granted  the  replevin,  that  the  goods  were  irreplevisable  : 
and  the  ground  of  the  decision  was,  that  the  conviction  was  conclusive,  and  its  legality 
could  not  be  questioned  in  a  replevin."     MSS.  196. 

[1185]    Lewls,  on  the  demise  of  the  Earl  of  Derby,  vers.  Witham. 

A  recovery  without  seisin  is  imperfectly  found,  and  no  venire  facias  de  novo  shall  go. 
1  Wils.  48,  .55.     More  full  4  Bro.  Par.  Ca.  504,  S.  C. 

Upon  a  special  verdict  in  ejectment,  the  defendant  claimed  under  a  common 
recovery,  whereby  it  was  insisted  the  lessor  of  the  plaintiff  was  barred.  But  exception 
being  taken,  that  no  writ  of  seisin  or  execution  is  found,  the  Court  was  of  opinion 
the  defendant  could  not  take  any  advantage  of  the  recovery.  It  was  then  moved, 
that  a  venire  facias  de  novo  might  go,  this  being  an  old  recovery  an  hundred  years 
ago,  on  which  execution  would  be  presumed  ;  and  in  fact  there  was  a  writ  of  seisin 
and  a  return,  and  so  this  recovery  is  compleatly  found  in  a  cause  now  depending  on 
the  demise  of  the  Duke  of  Athol :  it  was  likewise  insisted,  that  the  minutes  find  this 
recovery  prout,  &c.  and  therefore  warrant  the  inserting  this. 

Sed  per  Curiam,  a  venire  facias  de  novo  can  only  be  granted  upon  what  appears 
to  the  Court  on  this  record  ;  and  utiless  the  record  warrants  it,  it  will  be  error  to 
grant  it.  8  Co.  Loveday's  case.  It  is  not  the  verdict,  but  the  defendant's  title  that  is 
imperfect:  how  can  we  suggest,  that  the  jury  have  misbehaved  themselves;  and  yet 
that  must  be  an  introduction  of  a  venire  facias  de  novo. 

It  was  then  prayed,  that  an  entry  might  be  made  of  its  being  asked  and  denied  : 
but  as  to  that,  the  Court  said,  that  as  it  was  to  issue  upon  the  record,  it  would  be 
grantable  by  the  Court  where  error  was  brought :  as  was  done  in  the  House  of  Lords 
lately  in  the  case  of  The  Wine-Licence  Ojfice.     Ante,  1125. 

Affirmed  in  the  House  of  Lords  upon  the  questions  put  to  the  Judges  in  both 
respects  (1). 

(1)  This  has  always  been  considered  as  a  strange  case,  a  writ  of  seisin  never 
being  in  fact  executed.  Per  Lord  Keuyon  C.J.  in  Goodright  ex  dein.  Burton  v.  Righy, 
5  Term  Rep.  179. 

Dewey  vers.  Sopp. 

The  defendant  is  not  bound  by  a  consent  to  rejoin  gratis,  if  the  replication 
affords  cause  of  demurrer. 

The  defendant  obtained  time  to  plead,  on  the  terms  of  pleading  an  issuable  plea, 
rejoining  gratis,  and  taking  short  notice  of  trial.  The  action  was  on  a  bond,  con- 
ditioned to  surrender  a  copyhold  at  the  request  and  costs  of  the  plaintiff;  and  the 
plea  was,  that  the  plaintiff  never  requested  :  the  plaintiff  replied  a  request,  and  made 
up  the  issue  with  a  rejoinder  to  the  country  ;  which  the  defendant  struck  out,  and 
demurred,  so  near  to  the  assizes,  that  the  plaintiff  expecting  a  trial,  had  the  record 
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made  up,  and  actually  tried  the  cause  before  he  heard  of  [1186]  the  demurrer.  And 
now  upon  motion,  the  Court  set  aside  the  verdict ;  for  the  construction  of  these  terras 
put  upon  defendants,  when  they  ask  time  to  plead,  is  not  to  oblige  them  in  all  events 
to  join  issue  to  the  country  ;  but  only  where  the  replication  offers  a  fair  issue,  and 
affords  no  reasonable  cause  of  demurrer(l).  Now  hei'c  the  replication  not  shewing 
any  tender  of  a  surrender,  does  give  such  a  colour  of  objection,  as  will  warrant  what 
the  defendant  hath  done. 

(1)  That  a  fair  demurrer  is  an  issuable  plea  within  a  Judge's  order,  vide  Stonehouse 
V.  Powell,  Say.  88.  Grai/  v.  Aahton,  4  Burr.  1788,  in  B.  R.  JVright  v.  Russell,  2  Black. 
Rep.  923,  S.  P.  in  C.  B.  Nesbet  v.  Fanner,  Barnes  168,  contra  in  C.  B.  and  Sutton  v. 
IVaddilove,  ib.  314,  vid.  ace.  but  it  does  not  appear  there  whether  the  demurrer  was 
frivolous. 

SOKESBY  vers.  SPARROW. 

Oyer  of  a  deed  not  to  be  dispensed  with  though  shewn  to  be  lost.     1  VVils.  16. 

3  Terra  Rep.  153,  S.  C. 

The  plaintiff  declared  in  covenant,  making  a  profert  of  the  counterjiart  executed 
by  the  defendant,  and  assigned  the  breach  in  non-payment  of  rent.  The  defendant 
demanded  oyer :  and  upon  search  the  plaintiff  could  not  find  it,  and  upon  affidavits 
of  his  inability  to  give  oyer,  applied  to  the  Court  to  dispense  with  it,  the  defendant 
having  the  original  lease,  and  therefore  not  inconvenienced.  But  the  Court  on  con- 
sideration declared  they  could  not  do  it ;  the  plaintiff  was  bound  to  make  a  profert, 
else  his  declaration  would  be  demurred  to  ;  the  defendant  is  by  law  intitled  to  oyer, 
and  the  denial  of  it  would  be  error.  They  said  this  does  not  depend  upon  any  particular 
rule  of  the  Court,  but  on  the  general  right  of  law,  which  the  Court  cannot  dispense 
with.  1  Mod.  266.  It  was  the  plaintiff's  fault  to  bring  the  action,  before  he  had 
the  deed,  or  a  proper  discovery.  And  it  is  not  like  the  case  of  a  defendant  whose 
deed  is  in  the  plaintiff's  hands,  where  the  Court  will  grant  imparlances  from  time  to 
time  until  it  is  produced  (1). 

(1)  Vide  Doctor  Leyfield's  case,  10  Rep.  93  a.  Snelgrove  v.  Bailey,  3  Atk.  214,  per 
Hardwieke  C.  But  it  is  now  held  that  the  proper  method  of  pleading  this  deed  would 
have  been  "that  it  was  lost  by  time  and  accident,"  and  without  a  profert,  Read  v. 
Broohnun,  3  Term  Rep.  1.51.  But  where  the  party  has  made  a  profert  and  lost  the 
deed,  he  may  move  that  the  production  of  a  copy  shall  be  oyer,  or  if  he  have  none, 
to  amend  his  declaration  and  plead  as  above.  Ib.  Totty  v.  Nesbitt,  ib.  153,  n. 
1  Cromp.  Pract.  141.  Matison  v.  Atkinson,  3  T.  R.  153,  n.  And  see  the  case  of 
Whitfield  v.  Faiisset,  1  Vez.  392. 

Smith  vers.  Nicholson. 

Plaintiff  cannot  call  for  the  return  of  a  capias  ad  satisfaciendum  pending  error. 

1  Wils.  16,  S.  C. 

The  plaintiff  in  order  to  proceed  against  bail  took  out  a  capias  ad  satisfaciendum 
on  the  3d  of  December,  on  the  4th  a  writ  of  error  was  allowed,  notwithstanding 
which  he  called  for  a  return  of  non  est  inventus  ;  and  then  waiting  till  the  writ  of 
error  was  at  an  end,  proceeded  by  scire  facias  against  the  bail.  And  now  upon  motion 
the  whole  proceedings  were  set  aside  ;  for  the  ground  of  them,  viz.  the  return  of  non  est 
inventus,  was  obtained  after  notice  of  the  writ  of  error,  which  in  its  nature  stopt  all 
sort  of  proceedings,  and  the  sheriff  could  not  so  much  as  look  after  the  defendant  in 
order  to  ground  such  a  return  upon  (1). 

(1)  Vide  Perkins  v.  JFoolaston,  Salk.  321.     6  Mod.  130.     2  Ld.  Raym.  1260,  S.  C. 

[1187]    Sir  John  Hartop  vers.  Alderman  Hoare  et  Al'. 

There  can  be  no  market  overt  for  pawning,  and  the  Court  cannot  take  notice  of  the 
custom  of  London  as  to  shops  (1).  1  Wils.  8,  9.  3  Atk.  44.  4  Vin.  Abr.  tit. 
Bailment,  9,  S.  C. 

lu  trover  for  jewels,  the  jury  found  this  special  verdict.     That  the  plaintiff  being 
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owner  of  the  jewels,  lodged  them  in  the  hands  of  Seamer  a  goldsmith  for  safe  custody 
only,  inclosed  in  a  paper  sealed  up,  and  that  also  inclosed  in  a  bag  sealed  up  with  the 
plaintiff's  seal,  and  took  a  receipt  from  him  for  the  same.  That  Seamer  broke  the 
seals,  and  carried  the  jewels  to  the  defendant's  open  shop  in  Fleet-Street,  where  they 
traded  in  jewels,  and  often  lent  money  on  the  security  of  jewels,  and  there  borrowed 
of  them  3001.  and  deposited  the  jewels  as  his  own,  by  way  of  security,  at  the  same 
time  giving  his  note  for  the  money.  That  Seamer  had  no  authority  from  the  plaintiff 
to  sell,  order,  pawn,  or  dispose  of  the  jewels,  and  that  the  defendants  have  converted 
them  to  their  own  use. 

This  cause  was  twice  solemnly  argued  at  the  Bar,  the  first  time  by  Serjeant  Prime 
and  Mr.  Mildmay,  and  the  second  time  by  myself  and  Mr.  Bootle.  And  this  term 
the  Chief  Justice  delivered  the  resolution  of  the  Court  as  follows. 

The  general  question  in  this  case  is,  whether  the  property  found  to  be  originally 
in  the  plaintiff  is  divested  by  any  act  found  to  have  been  done  in  this  case.  In  order 
to  consider  this,  it  will  be  proper  to  see  1.  How  Seamer  stands  with  regard  to  the 
plaintiff,  and  2.  With  regard  to  the  defendants. 

1.  As  to  the  plaintiff,  he  is  a  mere  bailee  for  safe  custody  only,  without  any 
authority  to  open  the  bag  the  jewels  were  in  ;  and  he  was  a  trespasser  in  so  doing. 
4  Co.  23.     Mo.  248.     Co.  Lit.  89  a. 

2.  As  to  the  defendants,  though  they  came  honestly  by  them,  yet  they  are  within 
the  general  rule  of  caveat  emptor,  unless  something  appears  particularly  to  exempt 
them.  What  they  rely  upon  is,  that  they  are  purchasers  of  them  in  a  market  overt, 
it  being  found  that  they  bought  them  in  an  open  shop,  where  they  dealt  in  jewels, 
which  according  to  the  custom  of  London  is  a  market  overt  for  that  purpose. 

To  this  it  was  properly  answered  by  the  plaintiff,  that  this  custom  not  being  found, 
the  Court  cannot  judicially  take  notice  of  it ;  and  in  all  cases  these  customs  are  pleaded 
or  found.  For  this  purpose  was  cited  the  case  of  Argyle  v.  Hunt,  Trin.  5  Geo.  1, 
{ante,  1  87)  where  a  prohibition  was  moved  for  after  sentence,  [1188]  because  it  appeared 
in  the  libel,  that  the  word  whore  was  spoken  in  London  ;  but  denied,  for  though 
the  words  appear  to  be  spoken  there,  yet  the  custom  does  not  appear :  and  though 
(said  the  Court)  we  have  such  a  private  knowledge  of  it,  that  upon  motions  we  do 
not  put  the  party  to  produce  an  affidavit  of  it;  yet  we  cannot  judicially  take  notice 
of  it.  And  agreeable  to  this  is  5  Mod.  162.  Carth.  75.  Salk.  12.5,  243.  Mo.  360. 
Co.  Lit.  17.5  b.     Cro.  Car.  517.     Cro.  Jac.  69. 

Another,  and  we  think  also  a  proper  answer,  was  likewise  given,  that  if  we  could 
take  notice  of  the  custom,  yet  that  extends  only  to  the  case  of  a  sale,  and  not  of  a 
pawn.  Perk.  §  435.  Noy.  28.  2  Sid.  139.  Lamb.  619.  35  H.  6,  25.  Jenk. 
Cent.  83. 

It  is  a  rule  that  all  customs  must  be  taken  strictly  and  not  extended  to  similar 
cases.  1  Roll.  Abr.  567,  568.  Show.  4.  Owen  4.  2  Leo.  109,  208.  1  Bulst.  207. 
2  Roll.  Abr.  85,  pi.  7.  2  Inst.  713,  but  here  a  pawn  is  not  a  similar  case;  sales  in 
market  overt  are  encouraged,  because  it  is  a  circulation  of  property,  whereas  pawning 
is  pro  tempore  a  locking  of  it  up. 

There  is  no  occasion  to  pray  in  aid  of  1  Jac.  1,  c.  21,  in  this  case  ;  though  it  was 
not  immaterially  argued  from  for  the  plaintiff.  We  are  all  of  opinion,  the  plaintiff 
must  have  judgment. 

(1)  Marsclen  v.  Panshall,  1  Vern.  407.  Hoare  v.  Parker,  2  Term  Rep.  376.  See 
Demainbratj  v.  Metcalfe,  2  Vern.  691.     lb.  698,  wliich  seems  contra. 

[1189]    Trinity  Term,  *16  Georgii  2,  Regis.    In  B.  R. 

Sir  William  Lee,  Knt.,  Chief  Justice.  Sir  William  Chappie,  Knt.,  Martin  Wright, 
Esq.,  Thomas  Donisoii,  Esq.,  Justices.  Sir  Dudley  Ryder,  Knt.,  Attorney  General. 
The  Hon.  William  Murray,  Solicitor  General. 

Taylor  vers.  Hall. 

Not  actionable  to  say  A.  has  had  the  pox.     Roll.  Abr.  48. 

The  Court  held,  that  it  was  not  actionable  to  say,  the  plaintiff  had  had  the  pox. 
For  it  is  avoiding  him  for  fear  of  contagion,  and  refusing  to  keep  him  company,  that 
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is  the  legal  notion  of  damage ;  and  when  he  is  cured,  those  inconveniences  will  not 
attend  him.     And  judgment  was  arrested  (1). 

*  16  &  17.     See  Burr.  Sett.  Ca.  220,  pi.  75.     1  Wils.  Rep.  18. 
(1)  Vide  in  Carslake  v.  Mapledoram,  S.  P.  ace.     2  Term  liep.  473. 

DoMiNUS  Rex  vers.  Eyre,  Clerk. 

Where  the  writ  of  excommunicato  capiendo  has  been  opened  and  inrolled  in  B.  R. 
and  the  delivery  of  it  to  the  sheriff  is  staid  by  the  defendant  until  the  return 
is  out,  Chancery  may  issue  a  second.  It  is  good  where  it  states  the  cause  "  to  be 
on  an  appeal  and  complaint  of  nullity."  So  though  the  Judge  is  made  a  party, 
and  condemned  in  costs.  Vide  4  Com.  Dig.  Excommengement  (B.  1),  106, 
(B.  4),  109. 

A  writ  de  excommunicato  capiendo  issued  out  of  Chancery,  which  was  opened 
and  inrolled  in  B.  R.  but  upon  exceptions  taken  to  it,  the  Court  made  a  rule  upon 
the  prosecutor  to  shew  cause  why  the  delivery  out  of  the  writ  to  the  sheriff  should 
not  be  staid  :  before  an  opportunity  came  of  shewing  cause,  the  return  of  the  writ 
was  out :  and  the  prosecutor  sued  [1190]  out  a  second  writ  e  Cancellaria,  and  to 
prevent  the  loss  of  that,  desired  that  the  defendant  might  at  once  take  his  exceptions 
by  a  motion  to  quash. 

The  first  exception  was,  that  the  former  writ  being  inrolled  in  B.  R.  the  Chancery 
could  not  issue  a  second  writ,  but  by  .5  Eliz.  c.  23,  such  second  writ  was  to  issue 
from  B.  R.  To  this  it  was  answered,  that  the  Act  related  only  to  the  case  where 
the  first  writ  had  actually  issued,  and  the  sheriff  had  returned  non  est  inventus ; 
where  the  Court  can  fine  him  if  they  see  occasion,  and  issue  capias,  alias,  and  pluries. 
Et  per  Curiam,  the  answer  is  right ;  if  the  first  writ  had  been  actually  quashed,  they 
must  have  gone  to  the  Chancery  for  another. 

Second  exception,  that  it  is  said  to  be  on  an  appeal  and  complaint  of  nullity  :  now 
from  a  nullity  there  lies  no  appeal.  Answer,  this  is  their  form,  which  Trin.  3  Geo.  1, 
Rex  V.  Elderton,  it  was  held  we  must  have  regard  to;  they  lay  words  with  an  aut 
consimilia,  which  is  allowed. 

Third  exception,  the  Judge  is  made  a  party  and  is  condemned  in  costs.     Mo.  540. 

1  Vent.  86.  Answer,  in  this  case  there  could  be  no  other,  he  ex  officio  excommunicates 
a  man  ;  that  man  appeals,  and  must  make  some  body  a  party  ;  there  is  no  promoter, 
and  therefore  he  cites  the  Judge :  the  superior  jurisdiction  is  of  opinion,  he  has  done 
the  man  an  injury,  and  why  then  should  he  not  pay  costs?  Lord  Talbot  in  his  time, 
and  Lord  Hardwicke  since,  upon  exceptions  to  the  significavit  held,  it  was  proper  to 
make  him  a  party,  and  that  he  was  liable  to  costs. 

The  Court  (after  time  taken  to  consider)  discharged  the  rule  for  quashing,  and 
ordered  it  to  be  inrolled,  and  delivered  out  to  the  sheriff. 

Thrale  vers.  Vaughan. 
On  what  bonds  there  shall  be  bail  in  error.     1  Wils.  19,  S.  C.     Ante,  476,  959. 

The  condition  of  a  bond  was,  that  if  the  plaintiff  furnished  a  third  person's  cellar 
with  beer,  the  defendant  would  pay,  not  exceeding  1001.  The  defendant  pleaded, 
that  none  was  delivered :  to  which  the  plaintiff  replied  a  delivery  to  the  value  of  801. 
and  the  defendant  demurred.     And  judgment  was  given  for  the  plaintiff. 

Of  this  judgment  error  was  brought ;  and  bail  not  being  put  in,  execution  was 
taken  out.  And  now  upon  consideration  of  3  Jac.  1,  c.  8,  where  the  words  are,  bonds 
for  the  payment  of  money  only,  the  Court  set  aside  the  execution  :  for  this  is 
by  no  [1191]  means  a  certain  demand,  but  rests  upon  a  quantum  meruit ;  and  the 
sum  is  only  put  into  the  replication,  in  order  to  assign  a  breach.  And  the  Act 
being  to  restrain  a  legal  remedy,  must  be  taken  strictly  (1).      1  Keb.  613.     Carth.  28. 

2  Bulst.  54.     1  Lev.  117. 

(1)  That  this  stat.  3  Jac.  c.  8,  is  to  be  construed  liberally.  Vide  Ruddy  et  Ux'  v. 
Gifford,  Com.  Rep.  321.     Chauvet  v.  Alfray,  2  Burr.  746. 
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Pitts  vers.  Carpenter. 

A  set-off  reducing  the  demand  under  40s.  does  not  affect  the  jurisdiction 

1  Wils.  19,  S.  C. 

On  a  trial  at  Guildhall  the  plaintiff  proved  41.  15s.  3d.  to  be  due  to  him  :  the 
defendant  by  a  set-off  discharged  31.  2s.  so  the  verdict  was  only  for  11.  13s.  3d.  The 
defendant  upon  this  moved  on  3  Jac.  1,  c.  15,  and  suggested  both  to  be  citizens  of 
London,  and  prayed  to  be  excused,  and  have  costs  :  and  relied  on  the  case  of  Hickman 
v.  Colley,  ante,  1120. 

But  the  Court  held,  he  was  not  intitled  to  the  benefit  of  that  Act,  though  the 
damages  were  under  40s.  for  it  is  plain  the  real  demand  was  above  40s.  and  how  could 
the  plaintiff  tell,  whether  the  defendant  would  set  off  any  thing  in  that  action,  so  as 
to  be  bound  to  chuse  that  jurisdiction.  Besides,  he  has  in  effect  recovered  41.  15s.  3d. 
because  a  debt,  which  he  must  otherwise  have  paid,  is  now  satisfied.  Here  are  two 
causes  determined,  both  of  them  of  greater  value  than  is  within  the  inferior  juris- 
diction.    The  plaintiff  had  judgment  for  the  11.  13s.  3d.  and  his  costs  (1). 

(1)  Gross  V.  Fisher,  3  Wils.  48,  S.  P.  in  C.  B.  adm.  Fitzpatrick  v.  Pickering, 
2  Wils.  68.  Benson  v.  Heinming,  Barnes  353.  Otherwise  where  no  set-off,  if  the 
demand  is  reduced  below  40s.     Ante,  1120,  &c. 


Yeo  and  Leman. 

[Followed,  Hyde  v.  Hill,  1789,   3  T.  R.    379.      Explained,    Watson  v.    Home,   1827, 
7  B.  &  C.  291  ;  Ward  v.  Const,  1830,  10  B.  &  C.  649.] 

The  tenant  shall  not  deduct  land-tax  to  the  improved  value  in  account  with 

his  landlord. 

Ejectment  being  brought  on  a  re-entry  for  non-payment  of  rent,  the  defendant 
moved  to  stay  the  proceedings,  on  payment  of  arrears  and  costs.  In  the  account 
before  the  Master  a  difficulty  arose  about  the  proportion  of  land-tax  to  be  allowed, 
as  to  which  the  case  was  :  that  the  premisses  were  let  at  1201.  per  annum,  but  by 
improvements  were  of  more  value  ;  and  since  those  improvements,  were  taxed  at  1501. 
per  annum.  The  tenant  would  have  deducted  the  whole  land-tax.  But  the  Court 
held,  that  the  landlord  ought  only  to  allow  the  proportion  which  1201.  bears  to  1501. 
upon  the  whole. 

Olivant  vers.  Perineau. 

No  bringing  goods  into  Court  in  trover.     1  Wils.  23,  S.  C,     Ante,  822. 

In  trover  for  pictures,  the  Court  refused  to  let  the  defendant  bring  them  into 
Court.  For  the  action  is  not  for  the  thing,  but  damages  ;  and  they  may  not  now 
be  in  as  good  a  condition  as  they  were  before.  Salk.  597.  A  case  of  Blackborne  v. 
Free-[llQ2']-man  was  cited,  where  a  rule  was  taken  for  bringing  in  a  watch-chain  ;  but 
in  fact  the  Court  said  the  motion  was  denied  (1). 

(1)  Buxton  v.  Gabell,  B.  E.  1  Wils.  33.  Harding  v.  Wilkiii.%  Say.  120,  B.  R.  S.  P. 
Sed.  vide  Tuney  v.  Clerk,  Cas.  of  Prac.  C.  B.  69.  Cook  v.  Holgate,  ib.  130.  Prac. 
Reg.  260,  in  C.  B.  Catlling  v.  Bowling,  Say.  80.  Fisher  v.  Price,  3  Burr.  1364,  in 
B.  R.  contra.  In  which  last  it  is  laid  down  that  goods  may  be  brought  into  Court 
in  trover.  When  it  is  brought  for  a  specific  chattel  of  an  ascertained  quantity  and 
quality,  and  the  case  is  unattended  with  any  circumstances  that  can  enhance  the 
damages  over  the  real  worth,  but  that  its  real  and  ascertained  value  must  be  the  sole 
measure  of  the  damages.  Ib.  1364.  But  the  plaintiff  may  still  elect  to  proceed  for 
special  damages  at  the  peril  of  costs.  Ib.  1365.  JVhitters  v.  Fuller,  in  C.  B.  Black. 
Rep.  902.     Vide  Anon.,  ante  131,  and  the  cases  there  cited. 
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Long  vers.  Miller. 

Practice  as  to  pleas  in  abatement.     2  Wils.  23,  S.  C. 

When  the  rules  to  plead  ran  for  eight  days,  the  course  of  the  Court  was  to  allow 
the  four  first  only  for  pleas  in  abatement :  but  as  to  pleas  in  chief,  it  was  sufficient 
if  they  came  in  at  any  time  before  judgment  signed.  In  Trin.  6  Geo.  2,  the  time  for 
pleading  was  shortened  to  four  days,  but  no  provision  for  any  distinction  between  the 
two  sorts  of  pleas.  In  the  present  case  the  rule  was  given  the  7th  of  May,  which  expired 
the  11th  :  and  (no  judgment  being  signed)  the  defendant  on  the  16th  put  in  a  plea 
in  abatement ;  notwithstanding  which  the  plaintiff  signed  his  judgment.  And  per 
Curiam,  he  had  a  right  so  to  do.  Whilst  the  eight  days  rule  stood,  the  plaintiff  was 
not  obliged  to  regard  a  plea  in  abatement,  that  did  not  come  in  within  the  four  days  ; 
but  might  sign  his  judgment,  as  if  there  was  no  plea  at  all.  Style's  Pr.  Reg.  369. 
1  Lill.  2.  Now  when  we  shortened  the  general  time  of  pleading,  can  it  be  imagined 
we  intended  to  enlarge  it  as  to  dilatories  ?  They  still  stand  upon  the  strict  rule  of 
the  Court,  and  must  come  in  within  the  four  days,  and  cannot  be  received  after,  as 
pleas  in  chief  may  (1). 

(1)  Vide  Anderson  v.  Baddislade,  post,  1268.  Biddleton  v.  Atcherley,  S.  P.  in  C.  B. 
Co.  Ca.  Prac.  63,  and  the  four  days  are  both  inclusive.  Jennings  &  AV  v.  Webb, 
1  Term  Eep.  277,  and  the  cases  there  cited,  and  Sunday  is  counted  as  one,  unless  it 
be  the  fourth  day,  when  it  may  be  filed  on  the  fifth.  Lee  v.  Carleton,  3  Term  Rep.  642. 
Earbard  v.  Perigal,  5  Term  Rep.  210,  S.  P. 

Catlin  vers.  Catlin. 

Special  bail  in  trover  without  a  Judge's  order.     1  Wils.  23,  S.  C. 

It  was  held,  that  upon  a  proper  aflSdavit  the  writ  may  be  marked  for  bail  in  trover, 
without  the  order  of  the  Court,  or  of  a  Judge  at  his  chambers  ;  for  it  is  more  an  action 
of  property,  than  a  tort.     6  Mod.  14.     Trin.  11  Geo.  2,  Pitts  v.  Meller  in  B.  R.(l) 

(1)  Adm.  Lumley  v.  Quaree,  2  Ld.  Raym.  767.  Emerson  v.  Hawkins,  1  Wils.  335. 
Charter  v.  Jaques,  Cowp.  529. 

Cask  of  the  Lecturer  of  St.  Anne's  Westminster. 

No  mandamus  for  a  lecturer.     1  Wils.  11,  S.  C.  much  fuller. 

The  Court  (upon  consideration)  refused  to  grant  a  mandamus  to  the  Bishop  of 
London  to  grant  licence  to  a  lecturer,  who  appeared  to  have  no  fixed  salary,  but  to 
depend  altogether  on  voluntary  contributions  ;  and  where  there  was  no  custom,  and 
the  rector  had  refused  his  leave  to  preach  in  the  church  to  the  person  now  applying  (1). 
Vide  cases  in  Holt's  time  433. 

(1)  Vide  Rex  v.  Bishop  of  London,  1  Term  Rep.  331.  Rex  v.  Field,  &c.  4  Term 
Rep.  125. 

[1193]    DoMiNus   Rex  vers.  Grosvenor. 

No  information  for  refusing  the  office  of  sheriff.     1  Wils.  18,  S.  C. 

He  was  one  of  the  Dissenters  who  was  chosen  Sheriff  of  London  and  Middlesex, 
and  refused  to  take  upon  him  the  office  :  for  which  an  information  was  moved  for 
against  him,  as  it  is  an  office  in  which  the  publick  are  interested,  and  therefore  not 
to  be  compensated  by  a  pecuniary  satisfaction  to  the  city.  But  upon  shewing  cause, 
the  Court  discharged  the  rule,  it  appearing  there  were  Acts  of  Common-Council  that 
had  provided  penalties  upon  refusers,  which  is  the  proper  remedy  ;  especially  where 
it  is  in  dubio,  whether  the  refusal  is  a  crime  or  not,  which  has  never  yet  been  settled. 
In  this  case  the  facts  are  agreed,  and  the  only  doubt  is  in  point  of  law  (1)  ;  and  there- 
fore more  proper  for  a  civil  suit :  and  so  was  the  opinion  of  the  Court  in  the  case  of 
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Shakleton  of  York  (a)  in  Lord  Hardwicke's  time.  However  they  declared,  that  if  after 
the  point  was  determined  against  the  Dissenters,  others  should  refuse  ;  it  might  be 
a  foundation  to  ask  for  an  information. 

(1)  Vide  Guildford  Town  v.  Clarke,  2  Vent.  247.  Larwood's  case,  1  Ld.  Raym.  29. 
4  Mod.  269,  and  it  has  been  determined  that  Dissenters  are  not  eligible  by  law  to 
serve  the  office  of  sheriff,  and  therefore  are  not  liable  to  a  fine  imposed  by  a  bye-law 
of  the  corporation  in  case  of  refusal.  Harrison  Chamberlain  of  London  v.  Evans, 
2  Burn's  Eccl.  Law,  1.57.     6  Bro.  P.  C.  181.     Cowp.  536. 

(a)  Rep.  Andr.  201,  n.  *,  but  not  S.  P. 

Between  the  Parishes  of  Deddington  and  Dunfrew. 
A  certificate-man  gains  a  settlement  by  purchase.     Burr.  Sett.  Ca.  220,  S.  C. 

A  certificate-man  purchased  a  house  for  421.  lived  in  it  many  years,  then  sold  it, 
and  becoming  chargeable  was  sent  back.  It  was  insisted,  that  9  &  10  W.  3,  c.  11, 
saying,  "  A  certificate-man  shall  gain  a  settlement  by  no  act  whatsoever,  unless  the 
taking  101.  per  annum,  or  serving  an  annual  oflice ; "  this  man,  notwithstanding  the 
purchase,  might  be  sent  back :  and  it  was  said  to  differ  from  the  case  of  Burclear  v. 
Eastwoodhay,  Pasch.  5  Geo.  1,  where  the  surrender  of  a  copyhold  to  the  certificate- 
man's  wife  was  held  to  gain  him  a  settlement ;  because  there  it  was  not  his  own  act, 
{as  this  purchase  is)  but  it  came  to  him  by  operation  of  law.  The  Court  did  not  think 
this  a  sufficient  distinction,  and  said  a  purchase  was  in  its  nature  an  excepted  case  ; 
and  his  selling  it  afterwards  made  no  alteration,  as  was  held  Trin.  12  Geo.  2,  between 
Saint  Neots  and  Saint  Cleer  (1). 

This  also,  as  to  a  purchase  by  a  certificate-man,  was  held  the  last  term  in  the  case 
of  The  Parish  of  Stansjield,  Burr.  Rep.  S.  C.  205.     1  Sess.  Ca.  369,  No.  316. 

(1)  Rex  V.  fFest  Shefford,  Burr.  S.  C.  307.     Eex  v.  Wivelingham,  Doug.  738,  accord. 

[1194]     Barclay  vers.  Earle. 

Essoin  lies  not  on  a  capias  to  arrest,  and  plaintiflf  may  go  on  notwithstanding  an 
irregular  non  pros,  is  signed. 

The  defendant  being  sued  by  original,  and  arrested  upon  a  special  capias,  cast  an 
essoin  with  the  clerk;  and  for  want  of  the  plaintift"s  adjourning  it,  signed  a  non  pros. 
The  plaintiff"  took  no  notice  of  this,  but  delivered  his  declaration,  and  after  the  rule  to 
plead  was  out,  and  a  plea  called  for,  signed  his  judgment. 

This  was  moved  to  be  set  aside,  though  little  could  be  said  to  support  the  legality 
of  casting  an  essoin  on  the  special  capias,  where  the  sheriff"  is  not  to  summon,  but 
arrest  the  party  (1).  But  what  was  principally  relied  on  was,  that  after  a  non  pros, 
signed,  the  plaintiff  was  out  of  Coiu't,  as  to  all  purposes  but  moving  to  set  it  aside, 
and  therefore  could  not  sign  his  judgment,  but  was  irregular  in  that  respect.  But 
the  Court  (considering  it  as  a  trick)  declared,  that  as  there  was  no  colour  for  the 
essoin,  or  to  expect  a  plaintiff  to  search  after  a  non  pros,  and  there  was  no  notice 
given  of  it ;  the  plaintiff  was  right  to  go  on  :  and  therefore  they  refused  to  set  aside 
the  judgment. 

(1)  It  is  now  settled  that  there  can  be  no  essoin  in  a  personal  action.  Argent  v. 
Dean  aiul  Chapter  of  St.  Paul's,  E.,  23  Geo.  3,  Sellon's  Prac.  7.  Symonds  v.  Mayor  of 
Totness,  Co.  Cas.  Prac.  8.  Anson  v.  Jefferson,  2  Wils.  164,  contra.  But  in  proceedings 
against  peers  and  members  of  Parliament  where  the  process  is  by  summons  and 
distress,  it  is  still  allowed.     Rooke  v.  Earl  of  Leicester,  2  Term  Rep.  16. 

GoDDARD  vers.  Cox.     In  Middlesex. 

Who  has  the  power  of  applying  payments  (1).     Ante  24,  and  Bull.  L.  N.  P.  174. 

Samuel  Owen  was  indebted  to  the  plaintiff  for  coals.  He  died,  and  made  his  wife 
executrix.     She  continued  to  deal  with  the  plaintiff,  and  received  coals  on  her  own 
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account;  then  she  married  the  defendant,  who  also  received  coals  on  bis  own  account, 
and  made  several  payments  generally  upon  account.  These  payments,  if  applied  to 
the  debt  from  the  executrix,  and  her  deV)t  whilst  a  widow,  cleared  both  those  accounts, 
and  the  present  action  was  against  the  defendant  only,  for  what  was  delivered  in  his 
time.  And  the  question  was,  who  had  the  right  of  applying  these  payments,  there 
being  no  direction  from  the  defendant,  who  it  was  agreed  had  the  first  right.  And 
the  Chief  Justice  held,  that  thereby  it  devolved  to  the  plaintiff.  And  the  defendant 
being  by  the  marriage  equally  a  debtor  for  what  his  wife  received  dum  sola,  as  for 
what  was  after;  the  plaintiff  might  apply  the  money  received  to  discharge  the  wife's 
own  debt :  but  as  to  the  demand  against  her  as  executrix,  the  validity  of  which 
depended  on  the  question  of  assets,  and  manner  of  administring  them  ;  he  was  of 
opinion,  the  plaintiff  could  not  apply  any  of  the  money  paid  by  the  defendant  to  the 
discharge  of  that  demand. 

A  case  was  mentioned  to  have  been  before  the  Chief  Justice  at  Suffolk  Assizes 
in  1730,  between  Bloss  awl  Cutting,  where  the  defendant  owed  money  on  two  bonds, 
and  paid  money  on  ac-[1195]-count,  but  gave  no  directions  which  he  would  have  it 
applied  to  ;  and  upon  a  case  reserved,  it  was  determined,  that  the  plaintiff  had  the 
election. 

(1)  In  Hawkins  v.  Rawlins,  ante,  24.  Anon.  Cro.  Eliz.  68.  Anm.  8  Mod.  236, 
S.  P.     Bull.  L.  N.  P.  174.     Gilb.  Law  of  Evid.  3  ed.  177.     16  Vin.  Abr.  277. 

Bishop  vers.  Chitty.    At  Guildhall. 

An  acceptance  to  pay  at  a  goldsmith's  must  be  tendered  within  the  same 
time  that  a  note  must. 

Case  by  indorsee  of  a  bill  of  exchange  against  defendant  as  acceptor,  who  on 
tender  of  the  bill  wrote,  "Messieurs  Caswall  and  Mount,  pay  this  bill  when  due  for 
Thomas  Chitty."  The  bill  fell  due  2  January  1741,  the  bankers  paid  till  the  19th  at 
two,  and  21st  January  the  money  was  demanded  of  defendant. 

For  the  defendant  it  was  insisted,  that  the  plaintiff  had  given  such  a  credit  to  the 
bankers,  as  to  make  it  his  loss  ;  and  they  compared  it  to  the  common  case  of  a  note 
or  draft  kept. 

For  the  plaintiff  it  was  said,  that  there  was  no  limited  time,  but  that  of  the  statute 
of  Limitations,  to  sue  the  acceptor ;  and  that  the  plaintiff  cannot  come  in  as  a 
creditor  of  the  goldsmiths,  because  they  have  done  nothing  to  make  themselves  liable. 

The  Chief  Justice  held,  that  it  was  the  loss  of  the  plaintiff,  who  though  he  might 
have  refused  to  take  such  an  acceptance,  yet  had  now  agreed  to  it :  and  it  was  to  all 
purposes  in  the  nature  of  a  draft,  which  is  always  considered  as  actual  payment,  when 
a  reasonable  time  to  receive  it  in  is  elapsed  (1). 

(1)  Smith  v.  De  la  Foniane,  B.  R.  T.  25  Geo.  3.  Bayley  on  Bills  Append.  No.  5, 
vide  contra. 


[1196]    Michaelmas  Term,  17  Geokgii  2,  Regis.     In  B.  R. 

Sir  William  Lee,  Knt.,  Chief  Justice.  Sir  William  Chappie,  Knt.,  Martin  Wright, 
Esq.,  Thomas  Denison,  Esq.,  Justices.  Sir  Dudley  Ryder,  Knt.,  Attorney  General. 
The  Hon.  William  Murray,  Solicitor  General. 

DoMiNUS  Rex  vers.  Dawbeny. 

No  quo  warranto  for  office  of  churchwarden.     1  Bott  by  Const,  288,  pi.  326, 

S.  C.  more  full. 

Two  sets  of  churchwardens  were  sworn  in  for  the  parish  of  Sampford  Peverel  in 
Devon  ;  and  the  Court  refused  to  grant  any  information  in  the  nature  of  a  quo 
warranto,  but  left  them  to  settle  the  right  in  an  action  (1). 

(1)  Bex  v.  Shepherd,  4  Term  Rep.  381,  S.  P.  upon  the  authority  of  this  case. 
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Graham  vers.  Benton. 
Bankrupt.     1  Wils.  41,  S.  C.     MSS.  S.  C. 

On  a  motion  to  discharge  the  defendant  out  of  execution,  as  being  a  bankrupt,  on 
the  Statute  5  Geo.  2,  c.  30,  it  appeared  that  the  debt  was  contracted  before  the 
bankruptcy,  and  sued  for  and  recovered  pending  the  commission,  and  before  any 
certificate  obtained,  and  the  judgment  was  afterwards  affirmed  on  error,  and  costs 
given  on  such  aflnrmance. 

[1197]  And  the  Court  discharged  him  as  to  all  ;  for  not  having  his  certificate,  he 
could  not  plead  to  the  action  :  and  these  costs  were  attendant  upon  the  original 
judgment ;  and  cannot  be  considered  as  given  for  delay  of  execution,  when  it  appears 
there  ought  to  have  been  no  execution,  though  no  writ  of  error  had  been  brought  (1). 

(1)  Palmhy  v.  Masters,  Barnes  368.  Calcraft  v.  Swann,  ib.  204.  A7/le(t  v.  Harford, 
2  Black.  1317.  Blandford  £  Al'  v.  Foote,  Cowp.  138.  Leives  v.  Piercy,  H.  Black.  Rep. 
29.  Langford  v.  Ellis,  Cook's  Bank.  Laws  232,  3d  ed.  But  a  bankrupt  executor 
pleading  a  false  plea  after  the  commission  issued,  is  liable  to  execution  for  the  costs. 
For  the  debt  arises  from  his  pleading  the  false  plea,  and  is  therefore  subsequent  to  the 
commission.  Howard  v.  Jemmet,  3  Burr.  1378.  1  Black.  400,  S.  C.  The  5  Geo.  2, 
c.  30,  extends  only  to  the  person,  not  to  executions  against  the  bankrupt's  goods. 
Callen  v.  Meyrick,  1  Term  Rep.  361. 

Newcombe  vers.  Green. 
Postea  amended  by  the  Judge's  notes.     1  Wils.  33,  S.  C. 

In  covenant  the  breach  was  assigned  in  non-payment  of  2701.  mortgage-money. 
And  on  the  trial  the  jury  gave  a  verdict  for  2741.  lis.  damages:  and  Mr.  Justice 
Burnet  entered  it  so  in  his  minutes,  but  the  clerk  of  Nisi  Prius  had  only  marked  Is. 
damages  on  the  distringas. 

The  Court  was  now  moved,  to  alter  the  indorsement,  hy  making  it  agreeable  to 
the  Judge's  notes.  And  Mr.  Justice  Denison  having  conferred  with  him,  and 
reporting  the  matter  to  be  as  above  stated,  the  Court  ordered  it  to  be  amended 
accordingly  (1). 

(1)  Vide  Eddowes  v.  Hopkins,  Doug.  361.  Astle  v.  Grant,  ib.  703.  Taylor  v. 
Whitehead,  ib.  718.  Elliot  v.  Skyp,  Cro.  Car.  338.  Bold's  case,  Salk.  53.  Mayo  v. 
Archer,  ante,  513.  Bois  v.  Bois,  1  Lev.  134.  Doe  v.  Perkins,  3  Term  Rep.  749. 
Williams  v.  Jones,  Barnes  6.     Hankey  qui  tarn  v.  Smith,  ib.  449. 

Dyson  vers.  Ironmonger  et  Ux'. 

Where  a  party  is  ordered  to  attend  the  Court,  the  Court  permitted  counsel  to  examine 

him,  but  would  not  swear  him. 

On  a  complaint  against  one  Stanton,  for  serving  a  writ,  where  the  plaintiff  bad 
disowned  employing  any  body  :  a  rule  was  made  upon  Stanton,  to  answer  the  matters 
in  the  affidavits,  and  at  the  same  time  attend  the  Court  in  person.  Upon  his 
attendance,  and  reading  his  affidavit,  I  desired  leave  to  ask  him  some  questions  on 
behalf  of  the  defendants,  which  the  Court  allowed  me  to  do;  but  would  not  swear 
him  to  answer  such  questions. 

EvERALL  ver.s.  Smalley. 

Custom  to  bar  intails  of  copyholds  by  recovery  or  surrender  good(l). 
1  Wils.  26,  S.  C. 

In  ejectment,  a  case  was  stated,  that  by  the  custom  of  the  manor  of  Collingham 
a  tenant  in  tail  of  a  copyhold  might  surrender  the  same,  and  bar  his  issue,  without 
suffering  a  recovery ;  and  that  by  the  same  custom  a  recovery  might  be  suft'ered  in 
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the  manor  court,  and  have  the  same  effect.  The  lessor  of  the  plaintiff  in  this  case 
claimed  under  a  bare  surrender  :  and  it  was  objected,  that  the  custom  to  bar  by 
surrender  could  only  be  supported  ex  necessitate,  where  there  was  no  other  way  ; 
where.as  here  it  could  be  done  by  recovery,  and  therefore  no  necessity  appeared.  Sod 
per  Curiam,  there  is  no  case  to  warrant  any  such  distinction,  and  there  is  nothing 
unreasonable  in  allowing  two  ways  of  alienating  estates  ;  the  customs  are  both  of 
equal  anti-[1198]-quit3',  and  we  cannot  prefer  one  to  the  other.  The  surrender  is  the 
most  natural  way,  and  the  cheapest.     The  postea  must  be  delivered  to  the  plaintiff. 

(1)  Doe  V.  Truhy,  2  Black.  Rep.  944,  S.  P. 

MiTFORD,  Executor,  vers.  Cordwell. 
Audita  querela  must  be  brought,  where  the  case  is  doubtful. 

The  plaintiff's  testator  obtained  judgment,  which  after  his  death  was  revived  by 
two  scire  facias's  with  nichils  returned  (1) ;  and  the  defendant  being  taken  in  execution, 
moved  to  be  discharged,  upon  producing  a  release  from  the  testator,  and  a  rule  was 
made  for  the  plaintiff  to  shew  cause. 

Upon  shewing  cause  it  appeared  very  doubtful,  whether  the  release  was  executed 
by  the  testator :  and  thereupon  I  insisted,  that  though  when  the  scire  facias  is  not 
served,  the  Court  will  in  a  clear  case  relieve  the  party  upon  motion  (2) ;  and  not  put 
him  to  bring  his  audita  querela  :  yet  they  will  never  do  it,  where  the  fact  is  disputed. 
And  so  the  Court  agreed,  but  then  they  would  have  had  the  plaintiff  consent  to  try 
it  in  a  feigned  issue,  the  defendant  lying  actually  in  execution  ;  which  the  plaintiff, 
who  was  an  executrix  in  trust,  refusing  to  consent  to,  the  Court  refused  to  do  any 
thing  upon  the  motion,  and  left  the  defendant  to  his  audita  querela. 

(1)  But  if  the  sheriff  had  returned  a  scire  feci,  the  release  being  from  the  testator, 
he  could  not  have  had  an  audita  querela.  In  Cooke  v.  Berry,  1  Wils.  ""  ■^''-i- 
2  Cromp.  Prac.  439.     1  Com.  Dig.  Audita  Querela  (C),  649. 

(2)  JFliarton  v.  Richardson,  ante,  1075. 


98.     Vide 


White  vers.  The  Earl  of  Montgomery. 

Where  a  bond  is  in  the  hands  of  a  third  person,  the  Court  will  oblige  him  to  give 

oyer  and  produce  it. 

In  debt  upon  bond  the  defendant  craved  oyer,  which  the  plaintiff  was  not  able  tc 
give  him,  the  bond  being  in  the  hands  of  Mr.  Strickland,  a  gentleman  of  the  Bar,  who 
had  refused  to  produce  it,  and  enable  the  plaintiff  to  force  the  defendant  to  plead. 
And  the  Court  being  moved  against  Mr.  Strickland,  his  excuse  was,  that  the  bond 
was  left  with  him  to  wait  the  event  of  a  suit  still  depending.  Et  per  Curiam,  that  is 
a  matter  the  defendant  may  avail  himself  of  by  plea,  and  we  will  not  determine  it 
upon  motion:  there  must  be  a  rule  on  Mr.  Strickland  to  give  oyer  of  the  bond(l), 
and  produce  it  at  the  trial,  if  required  by  the  plaintiff. 

(1)  Like  rule  vi^here  the  deed  was  tortiously  in  the  hands  of  the  defendant. 
Mattison  v.  Atkinson,  E.  27  Geo.  3,  B.  E.     3  Term  Rep.  153. 

DoMiNUS  Rex  vers.  The  Inh.a.bitants  of  Madley  in  Staffordshire. 

Costs  are  not  to  be  paid  where  any  material  part  of  an  order  is  quashed. 
Burr.  S.  C.  202.     But  not  S.  P.  S.  C. 

A  man,  his  wife  and  daughter  were  removed  by  order  of  two  justices  of  the  peace, 
which  upon  appeal  was  confirmed,  and  being  removed  by  certiorari  into  the  King's 
Bench,  was  there  quashed  as  to  the  daughter,  her  age  not  being  stated,  nor  the  place 
adjudged  to  be  the  place  of  her  settlement ;  but  as  to  the  man  and  his  wife  the  orders 
were  confirmed. 

[1199]  It  then  became  a  question  upon  the  statute  5  Geo.  2,  c.  19,  §  2,  whether 
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costs  should  be  paid.  And  a  case  was  cited  of  The  Inhabitants  of  Gi-eat  Chart  {a), 
Mich.  16  Geo.  2,  where  the  Court  affirmed  the  order  of  sessions  as  to  the  point  of 
the  appeal,  but  quashed  a  reservation  in  the  same  order  as  to  costs  in  case  of  a 
new  removal ;  and  it  was  determined,  that  the  prosecutor  of  the  certiorari  should 
pay  costs. 

Sed  per  Curiam,  that  is  a  very  different  case  from  this,  for  there  the  party  could 
not  be  affected  by  the  part  of  the  order  which  was  quashed,  till  the  sessions  had  made 
an  actual  order  about  the  costs  ;  and  the  bringing  it  up  for  the  purpose  of  quashing 
that  part  was  unnecessary,  and  consequently  vexatious,  which  is  the  true  test  to  go 
by.  Whereas  here  the  parish  who  brought  the  certiorari  were  unjustly  burthened 
with  the  daughter,  and  had  no  other  remedy  but  to  come  here.  And  the  Parliament 
never  intended  to  punish  them  for  taking  a  legal  remedy  against  a  gravamen.  Upon 
writs  of  error  there  are  no  costs,  if  execution  was  taken  out  before.  In  this  case 
therefore  the  recognizance  given  on  bringing  the  certiorari  must  be  discharged  (1). 

(a)  Rep.  Burr.  S.  C.  194,  but  no  such  determination. 

(1)  Rex  v.  Hitcham,  Ban:  S.  C.  504.  Bex  v.  Bray,  ib.  687,  ace.  So  where  a  case  is 
sent  down  by  B.  R.  to  be  restated,  and  the  prosecutor  upon  such  re-statement  finds 
the  ground  of  his  appeal  done  away,  and  abandons  it,  his  recognizance  for  the  costs 
shall  be  discharged.  But  if  he  litigates  the  amended  case,  and  the  decision  is  against 
him,  it  shall  not.     Bex  v.  Edgeworth,  4  Term  Rep.  218. 


Between  the  Parishes  of  Wingham  and  Sellindge  in  Kent. 

A  certificate-man  must  be  sworn  into  an  office  else  he  gains  no  settlement  by 
executing  it.     Burr.  Sett.  Ca.  223,  more  perfect,  S.  C. 

It  was  stated  in  a  special  order,  that  a  certificate-man,  having  notice  that  he  was 
appointed  borsholder,  never  took  the  oath  of  office,  but  once  executed  a  warrant  of  a 
justice  directed  to  the  borsholder.  And  this  the  sessions  determined  to  be  gaining 
a  settlement  within  the  9  &  10  W.  3,  c.  11.  Sed  per  Curiam,  the  order  must  be 
quashed,  for  the  words  of  the  Act  are,  "being  legally  placed  in  such  office,"  that  is, 
being  the  officer  both  de  facto  and  de  jure,  which  this  man  was  not,  the  order  stating 
negatively,  that  he  was  not  legally  placed  therein,  which  can  only  be  by  an  appoint- 
ment and  swearing  in  (1). 

(1)  It  was  also  stated  negatively,  "that  there  was  no  presentment  of  jury  of  the 
leet."    Vide  Rex  v.  JVinterbourne,  Burr.  S.  C.  520.     Bl.  Rep.  452. 


Green  vers.  Brown.    At  Guildhall. 

A  ship  never  heard  of  is  presumed  to  be  foundered  at  sea. 

The  ship  "  Charming  Peggy  "  was  insured  in  1739,  from  North  Carolina  to  London, 
with  a  warranty  against  captures  and  seizures.  And  in  an  action  the  loss  was  laid  to 
be  by  sinking  at  sea.  All  the  evidence  given  was,  that  she  sailed  out  of  port  on  her 
intended  voyage,  and  has  never  since  been  heard  of.  And  [1200]  several  witnesses 
proved,  that  in  such  a  case  the  presumption  is,  that  she  foundered  at  sea,  all  other 
sort  of  losses  being  generally  heard  of.  The  underwriter  insisted,  that  as  captures 
and  seizures  were  excepted,  it  lay  upon  the  assured  to  prove  the  loss  happened  in  the 
particular  maimer  declared  on.  But  the  Chief  Justice  said,  it  would  be  unreasonable 
to  expect  certain  evidence  of  such  a  loss,  as  where  every  body  on  board  is  presumed 
to  be  drowned  ;  and  all  that  can  be  required  is  the  best  proof  the  nature  of  the  case 
admits  of,  which  the  plaintiff  has  given  ;  he  therefore  left  it  to  the  jury,  who  found 
the  loss  according  to  the  plaintiff's  declaration  (1). 

(1)  Newby  v.  Read,  Sit.  after  Mich.  3  Geo.  3,  S.  P.  Park  on  Mar.  Ins.  63,  quod 
vide. 
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Underwood  vers.  Parks.    At  Middlesex  Sittings. 

The  truth  of  words  cannot  be  given  in  evidence  on  not  guilty. 

In  an  action  for  words,  the  defendant  pleaded  not  guilty,  and  ofTered  to  prove 
the  words  to  be  true,  in  mitigation  of  damages  :  which  the  Chief  Justice  refused  to 
permit,  saying  that  at  a  meeting  of  all  the  Judges  upon  a  case  that  arose  in  the 
Common  Pleas,  a  large  majority  of  them  had  determined,  not  to  allow  it  for  the 
future,  but  that  it  should  be  pleaded,  whereby  the  plaintill  might  be  jjrepared  to 
defend  himself,  as  well  as  to  prove  the  speaking  of  the  words.  That  this  was  now 
a  general  rule  amongst  them  all,  which  no  Judge  would  think  himself  at  liberty  to 
depart  from,  and  that  it  extended  to  all  sort  of  words,  and  not  barely  to  such  as 
imported  a  charge  of  felony  (1). 

(1)  Dennis  v.  Pawling,  coram  Price  B.  at  Bodmyu,  Trin.  vac.  1716.  S.  P.  12  Vin. 
150,  pi.  16.  Where  the  words  imported  a  charge  of  felony.  Y'ld^  Smith  v.  Itichardscm, 
Barnes  195.  Com.  Kep.  551.  Prac.  Reg.  383,  S.  C.  S.  P.  So  where  the  words 
import  a  general  charge  of  crimes  not  capital,  the  truth  cannot  be  given  in  evidence 
in  mitigation.  Bishop  of  Sarum  v.  Nash,  per  Parker  C.J.  Bull.  L.  N.  P.  9.  But  it 
has  been  held  prior  to  the  present  case,  that  where  the  charge  is  of  a  particular  and 
specified  criminal  act  not  capital,  the  defendant  may  give  the  truth  of  it  in  evidence. 
Umiihies  v.  Harrison,  per  Holt  C.J.  1  Ld.  Raym.  727.  And  where  the  words  charged 
impute  a  capital  crime,  if  the  plaintiff  gives  evidence  of  other  expressions  to  the  same 
purport  in  aggravation,  the  defendant  may  in  mitigation,  give  evidence  that  these 
last  are  true  for  he  had  no  opportunity  to  plead  it.  Collison  v.  Later,  O.xon.  1750. 
Per  Burnet  J.  Bull.  L.  N.  P.  10. 

[1201]    Hilary  Term,  17  Georgii  2,  Regis.    In  B.  R. 

Sir  William  Lee,  Knt.,  Chief  Justice.  Sir  William  Chappie,  Knt.,  Martin  Wright, 
Esq.,  Thomas  Denison,  Esq.,  Justices.  Sir  Dudley  Ryder,  Knt.,  Attorney  General. 
The  Hon.  William  Murray,  Solicitor  General. 

Wilson  on  the  demise  of  Eyre,  Clerk,  vers.  Carter  et  Al'. 

Conditional  surrender  of  a  prebend's  lease  good  to  warrant  a  renewal.     2  Burn's 
Eccl.  L.  333.     3  Bac.  Abr.  345. 

The  lessor  of  the  plaintiff,  being  a  prebendary  of  Sarum,  brought  a:i  ejectment  to 
avoid  a  lease  made  by  his  predecessor,  as  not  being  conformable  to  the  proviso  in 
32  H.  8,  c.  28,  §  2,  which  requires,  that  upon  renewals  the  old  lease  must  be  expired, 
surrendered,  or  ended,  within  one  year  next  after  making  of  the  new  lease.  And  his 
objection  was,  that  the  surrender  made  of  the  former  lease  was  with  a  condition,  that 
if  the  then  prebendary  did  not  within  a  week  after  grant  a  new  lease  for  three  lives, 
the  surrender  should  be  void  ;  whereby  (as  was  contended  for  the  plaintiff)  the  old 
term  was  not  absolutely  gone,  but  the  lessee  reserved  a  power  of  setting  it  up  again. 
But  the  Court  after  two  arguments,  gave  judgment  for  the  defendants  :  this  being 
within  the  intent  of  the  statute,  which  was  that  there  should  not  be  two  long  leases 
standing  out  against  the  successor.  Here  the  new  lease  was  made  within  the  week, 
and  from  thence  it  became  an  absolute  surrender  both  in  deed  and  in  law.  And  the 
whole  was  out  of  the  lessee,  without  further  act  to  be  done  by  him.  In  the  proviso 
there  is  the  word  ended  as  well  as  sur-[1202]-rendered,  and  can  any  body  say  the 
first  lease  is  not  at  an  end  ?  This  was  no  more  than  a  reasonable  caution  in  the  first 
lessee,  to  keep  some  hold  of  his  old  estate,  till  a  new  title  was  made  him. 

Dominus  Rex  vers.  Bestland. 

No  certiorari  for  defendant  to  Judges  of  Assize.    Ante,  877,  and  the  cases  in  the  note. 

The  Court  refused  to  grant  the  defendant  a  certiorari  to  remove  an  indictment  for 
a  misdemeanor  from  Dorset  Assizes. 
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Rivet  et  Al'  vers.  Cholmondley  et  Al'. 

Plaintiff  may  amend  the  venue. 

Upon  the  authority  of  Stroud  v.  Tilley,  (ante,  1162)  the  Court  suffered  the  plaintiff 
to  amend  the  venue,  after  the  defendant  had  changed  it  upon  the  common  affidavit  (1). 

(1)  Vide  Cowp.  409. 

Lord  Vane's  Case. 

The  Court  vrill  not  inquire  into  the  truth  of  articles  of  the  peace.  But  the  Court 
may  review  them  after  security  has  been  ordered  upon  them,  and  hear  objections 
arising  upon  their  face. 

His  lady  exhibited  articles  of  the  peace  against  him,  and  was  ordered  security 
upon  them  :  when  my  lord  came  into  Court,  Mr.  Lloyd  desired  the  articles  might  be 
read,  and  insisted  they  were  no  ground  for  demanding  security  ;  or  if  they  were,  yet 
the  fact  of  a  separation  under  articles,  upon  which  the  complaint  was  grounded  was 
false,  and  he  oflered  to  prove  it  so. 

Strange  contra,  opposed  going  into  any  such  inquiry,  it  having  never  been  done  : 
and  the  course  of  the  law  had  been,  to  give  that  credit  to  the  oath  of  the  party,  as  to 
order  security  immediately  upon  it ;  mentioning  also  the  inconvenience  in  opening 
a  door  for  vying  and  re-vying  on  such  occasions.  He  admitted,  that  the  Court  might 
properly  review  the  articles,  and  hear  any  objections  arising  on  the  face  of  them. 

Et  per  Curiam,  that  is  all  we  can  do,  the  other  never  was  attempted  before,  and 
we  must  preserve  the  course  of  the  Court  by  taking  the  articles  to  be  true.  Upon 
the  review  the  Court  was  of  opinion,  the  facts  as  stated  required  security.  And  it 
was  given  accordingly. 

[1203]    DoMiNUS  Eex  vers.  Dr.  Bridgeman. 

No  rule  to  inspect  books  on  claim  of  right  to  hold  a  leet. 

A  rule  being  made  for  him  to  shew  cause,  why  an  information  in  nature  of  a  quo 
warranto  should  not  be  granted,  to  shew  by  what  authority  he  claimed  to  hold  a 
court-leet  in  the  borough  of  Wigan  in  Lancashire  :  he  moved  for  the  common  rule  to 
inspect  the  books  of  the  corporation,  who  were  the  prosecutors,  and  it  was  granted. 
But  upon  special  motion  it  was  afterwards  discharged,  this  being  a  matter  of  a  private 
claim  between  the  defendant  and  the  corporation  ;  and  if  this  should  prevail,  one 
private  man  would  have  as  good  a  right  to  inspect  the  deeds  and  evidences  of 
another  (1). 

(1)  Vide  Hodges  v.  Aikis,  3  Wils.  398.  Cox  v.  Copping,  5  Mod.  395.  1  Ld.  Rayra. 
337.  Turner  \.  Gethin,  12  Yin.  Ah.  AQQ,  pi  11.  JFood  v.  Davis,  I  \Vi\s.  lOi.  Rex  v. 
Fralernitij  of  Hosimen,  post,  1223,  and  the  note. 

DuTHY  vers.  Tito  et  Al'.     Tito  vers.  Duthy. 
Costs  cannot  be  set  against  costs. 

In  both  causes  the  verdict  was  for  the  defendants.  And  now  Tito  one  of  the 
defendants  in  the  first  cause  moved,  that  the  costs  he  was  to  pay  to  Duthy  in  the 
second  cause  might  be  set  against  the  costs  Duthy  was  to  pay  in  the  first. 

Sed  per  Curiam,  it  cannot  be  done,  there  was  forced  to  be  an  Act  of  Parliament  in 
the  case  of  mutual  debts  :  besides,  how  can  we  prefer  Tito,  who  is  but  one  defendant 
out  of  five,  when  the  plaintiff  in  that  action  may  pay  the  costs  to  either  of  the 
others  (1). 

(1)  Powell  V.  Smiih,  Bull.  L.  N.  P.  336.  Goodti/le  on  the  demise  of  Clewlow  v. 
Lowe,  Barnes  130.     Ford  v.  Miles,  cited  ib.  131,  ace.     But  the  law  seems  now  settled 
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to  be  otherwise.  Scqffin  v.  Robinson,  Barnes  145.  Roberts  v.  Biggs,  Barnes  146. 
Bull.  L.  N.  P.  336,  S.  C.  Thrustout  ex  dem.  Barnes  v.  Craster,  2  Black.  826.  Nunez  v. 
Modigliani,  H.  Black.  217.  O'Connor  v.  Murphy,  H.  Black.  6.57.  Though  these  are 
cases  decided  in  C.  B.  yet  it  appears  from  Mitchell  v.  Oldjield,  4  Term  Rep.  123, 
that  the  same  rule  is  adopted  in  B.  R.  But  the  practice  of  the  two  Courts  with 
respect  to  allowing  the  attorney  a  paramount  lien,  for  his  bill  of  costs  differs.  In 
C.  B.  they  permit  costs  in  cross  actions  to  a  set-off  against  each  other  without  any 
regard  to  this  lien.  Roberts  v.  Mackoul,  Say.  Costs  254.  Cited  2  Black.  827.  Nanez 
V.  Modigliani,  1  H.  Black.  217.  Schoole  v.  Noble,  ib.  23.  But  in  B.  R.  the  costs  and 
debt  recovered  in  one  action  can  only  be  set  off  against  those  obtained  in  another 
after  a  deduction  of  the  attorney's  bill  for  his  costs  in  the  latter  suit.  Mitchell  v. 
Oldjield,  4  Term.  Rep.  1  23. 

DoMiNUS  Rex  vers.  Chetwynd. 

Where  on  an  indictment  for  murder  the  prisoner  pleads  the  King's  pardon  before 
conviction,  the  Court  will  not  require  bail  for  his  appearance  to  answer  an  appeal 
under  3  H.  7,  c.  1.  They  will  not  require  him  to  give  securities  for  his  good 
behaviour  under  5  &  6  W.  &  M.  c.  13,  unless  he  appear  to  be  a  person  of  ill  fame. 
See  the  trial  in  St.  Tr.  ix.  527. 

A  special  verdict  on  an  indictment  for  murder  was  found  at  the  Old  Bailey,  and 
removed  into  the  King's  Bench.  But  before  argument  the  defendant  obtained  His 
Majesty's  pardon,  which  he  pleaded  upon  his  knees,  and  it  was  allowed.  Then  the 
counsel  for  the  prosecutor  insisted,  that  by  virtue  of  3  H.  7,  c.  1,  the  Court  ought  to 
require  bail  for  his  appearance  to  answer  an  appeal ;  there  being  an  affidavit  produced, 
that  the  brother  and  heir  was  beyond  sea,  but  expected  in  time  :  and  it  was  also 
insisted,  that  by  virtue  of  5  &  6  \V.  &  M.  c.  13,  the  Court  should  take  security  for 
the  good  behaviour. 

The  statute  3  H.  7,  c.  1,  runs,  "That  if  any  person  charged  as  principal  or 
accessory  be  acquitted  at  the  King's  suit  within  [1204]  the  year  and  day  ;  the  justices 
before  whom  he  is  acquitted  shall  not  suffer  him  to  go  at  large,  but  either  remit  him 
again  to  the  prison,  or  else  let  him  to  bail,  after  their  discretion,  till  the  year  and  day 
be  past." 

Upon  this  clause  it  was  argued,  that  the  case  of  pleading  a  pardon  after  a  special 
verdict  was  stronger  than  the  case  of  an  acquittal  by  jury  ;  which  took  away  all  the 
presumption  of  guilt.  And  that  this  was  an  actual  acquittal,  and  is  called  so  in  the 
pardon.  The  judgment  is,  quod  eat  inde  sine  die,  and  if  he  is  again  indicted,  he  may 
plead  auterfoits  acquitte.  11  H.  4,  41.  Bro.  Corone  29,  133.  F.  N.  B.  251,  G. 
And  the  record  being  moved  into  the  King's  Bench,  this  Court  are  the  justices  before 
whom  he  is  acquitted  :  and  it  is  not  discretionary  only  as  to  the  point  between  bail 
or  imprisonment,  the  latter  of  which  the  prosecutor  did  not  insist  upon. 

But  as  to  this  point,  the  Court  were  of  opinion,  that  the  present  case  was  not 
such  as  the  Act  of  Parliament  meant;  and  this  being  to  subject  the  prisoner  to  a 
second  trial,  which  before  he  was  not,  he  not  being  indictable  till  the  time  to  appeal 
was  elapsed,  till  this  Act  gave  such  a  prosecution  ;  it  was  therefore  to  be  construed 
strictly,  and  confined  literally  to  an  acquittal  by  verdict  (Kelyng  104),  upon  an 
arraignment  at  the  King's  suit ;  and  it  was  material,  that  no  instance  could  be  shewn 
of  requiring  such  bail  upon  pleading  a  pardon  ;  on  the  contrary  Bowen  in  Mich. 
8  Ann.  was  discharged  without  bail.  Aquittal  they  said  must  be  understood,  in  a 
course  of  law,  and  not  an  interposition  of  the  Crown's  mercy. 

The  other  point  as  to  sureties  for  the  good  behaviour  depended  on  the  5  &  6  W. 
&  M.  c.  13,  which  enacts,  "  That  the  justices  before  whom  any  pardon  for  felony  shall 
be  pleaded,  may  at  their  discretion  remand  or  commit  the  person  pleading  it  to  prison, 
till  he  shall  enter  into  a  recognizance  with  two  sureties  for  his  good  behaviour  for  any 
time  not  exceeding  seven  years,  and  if  the  party  be  an  infant  (which  was  the  present 
case)  then  he  is  not  to  be  bound,  but  must  find  sureties."  Upon  this  clause  therefore 
the  prosecutor  insisted  upon  sureties  for  the  good  behaviour,  and  instanced  2  H.  H. 
P.  C.  394,  where  it  is  said,  that  at  common  law,  without  the  aid  of  18  Eliz.  c.  7, 
a  party  acquitted  may  be  bound  to  his  good  behaviour,  if  of  ill  fame. 

K.  B.  XXII.— 36* 
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[1205]  The  counsel  for  the  prisoner  did  not  much  oppose  giving  sureties,  and  said 
they  had  them  ready.  And  Mr.  J.  Wright  and  Mr.  J.  Dennison  were  inclined  to 
take  them.  But  as  there  had  yet  been  no  instance  since  the  Act,  and  this  was  merely 
discretionary,  the  Chief  Justice  was  unwilling  to  make  the  precedent  in  the  case  of 
an  infant,  where  some  favourable  circumstances  were  stated  in  the  verdict.  And  the 
case  Hale  cites  out  of  Rastal's  Entr.  was  where  (as  the  record  says)  testatum  fuit 
Cur'  per  fidedignos,  that  the  defendant  was  of  ill  fame ;  and  at  last  the  others  came 
in,  to  discharge  him  without  security. 

N.B.  I,  on  behalf  of  the  prosecutor,  (the  heir  being  beyond  sea)  desired  it  might 
be  taken  notice  of,  that  we  did  not  waive  our  demand  :  and  upon  that  the  Court  said, 
it  should  be  their  own  act,  upon  the  discretion  of  the  Court. 


[1206]    Easter  Term,  17  Georgii  2,  Eegis.    In  B.  R. 

Sir  William  Lee,  Knt.,  Chief  Justice.  Sir  William  Chappie,  Knt.,  Martin  Wright, 
Esq.,  Thomas  Denison,  Esq.,  Justices.  Sir  Dudley  Ryder,  Knt.,  Attorney  General. 
The  Hon.  William  Murray,  Solicitor  General. 

Real  et  Al'  vers.  Macky. 

Foreigner  not  obliged  to  give  security  for  costs. 

The  plaintiffs  were  Swedes,  and  brought  an  action  for  freight :  and  I  moved  to 
stay  their  proceedings,  till  they  should  give  security  for  costs,  as  is  done  where  in 
ejectment  the  lessor  of  the  plaintiff  is  an  infant  (1).  Sed  per  Curiam,  this  has  never 
been  carried  further  than  actions  qui  tarn  (2);  and  it  may  atfect  trade,  in  shutting  up 
our  Courts  from  foreigners,  who  perhaps  cannot  find  security  in  a  strange  country. 
The  cases  in  ejectment  are  considered  as  more  under  the  power  of  the  Court  than 
other  proceeding  (3),  and  therefore  we  stay  a  second  till  the  costs  are  paid  of  the 
first  (4),  which  we  cannot  do  in  other  oases  (5).     There  was  no  rule  made  (6). 

(1)  Noke  V.  Windham,  ante,  694. 

(2)  Vat  qui  tarn  v.  Green,  ante,  696. 

(3)  Vide  the  cases  cited  in  the  note  to  Vat  qui  tarn  v.  G-reen,  ut  supra. 

(4)  Vide  Short  v.  King,  ante,  681. 

(5)  Knock  V.  Wilkins,  2  Kely.  62.  Chapman  v.  Brown,  ibid.  163.  English  qui  tarn 
V.  Cox,  Cowp.  322.  In  B.  R.  Lazarus  v.  Fritchard,  Barnes  126,  in  C.  B. — But  it  seems 
settled  that  both  Courts  will  stay  proceedings  in  a  second  action  until  the  costs  have 
been  paid  in  a  former  one,  if  it  appears  the  merits  of  the  case  have  been  fully  tried 
therein,  and  the  second  is  manifestly  vexatious.  Hacker  v.  Newborn,  Sty.  413.  Lord 
Byron's  case,  1  Vent.  100.  Anon.  2  Lord  Raym.  1308.  JVeston  v.  IVithers,  2  Term 
Rep.  511.  Monkton  qui  tam  v.  Bingham,  ib.  n.  a.  Baldwyn  v.  Richards  in  B.  R. 
Grovenor  v.  Cape,  Say.  L.  of  Costs,  24.5,  cited  3  Wils.  140.  2  Black.  Rep.  741. 
Mitchell  v.  The  Executors  of  Halsky,  2  Wils.  149.     2  Black.  741,  S.  C. 

(6)  It  does  not  appear  here  whether  the  plaintiffs  were  resident  abroad  or  in  this 
country.  But  it  has  been  held  that  foreigners  shall  not  be  obliged  to  give  security 
for  costs,  although  they  do  reside  beyond  the  jurisdiction  of  our  Courts.  Carr  v. 
Sharp,  cited  2  Black.  1742.  Lamii  v.  Sewel,  1  Wils.  206.  Nuncomar  v.  Burdett, 
Cowp.  158.  In  Maxwell  v.  Mayor,  2  Burr.  1026.  Boswell  v.  Irish,  4  Burr.  2105. 
Golding  qui  tam  v.  Barloio,  Cowp.  24,  and  the  Court  have  in  these  cases  always  stated 
the  practice  to  depend  upon  numberless  authorities.  In  later  cases  however  B.  R. 
has  resolved  to  stay  the  proceedings  when  the  plaintiff  resides  abroad,  whether  he  be 
a  foreigner  or  native.  Pray  v.  Edie,  1  Term  Rep.  267.  Fitzgerald  v.  JVhitnwre, 
ib.  362.  Doe  on  clem.  Selby  v.  Alston,  ib.  491.  De  La  Frcuve  v.  Le  Due  de  Biron, 
4  Term  Rep.  697.  In  this  latter  case  the  Court  has  said  that  the  defendant  can  not 
require  this  security  until  he  has  put  in  bail,  but  it  docs  not  appear  from  any  printed 
authority  that  I  have  been  able  to  meet  with,  that  B.  R.  will  exact  this  security  from 
a  foreigner  who  is  plaintilf  and  resides  within  this  kingdom.  And  the  Court  of  C.  B. 
will  not  compel  a  plaintiff  to  give  security  for  coats  solely  upon  the  reason  of  residence 
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abroad,  or  being  a  foreigner  if  he  dwell  here.     Parquol  v.  Eling,  1  H.  Black.  106. 
Porrier  v.  Carter,  ibid. 

[1207]    Between  the  Parishes  of  Beccles  and  Leowstoff  in  Suffolk. 

Absence  of  servant  by  the  master's  permission  does  not  prevent  a  settlement. 
Burr.  Set.  Ca.  230,  S.  C.     Ante,  423,  and  the  notes.     Post,  1232. 

The  pauper  was  hired  to  a  blacksmith  for  a  year  at  31.  per  annum,  to  be  paid  when 
wanted  by  the  servant.  During  the  year  the  master  gave  him  leave  to  work  with 
another  smith  for  three  days,  with  another  for  a  week,  and  with  a  third  for  a 
fortnight,  and  agreed  the  servant  should  have  the  advantage  of  it;  after  which  ha 
returned  and  staid  out  the  year,  and  the  master  by  his  consent  deducted  the  proportion 
of  wages  for  the  time  he  was  away  :  and  upon  this  state  of  the  case  the  sessions  held 
no  settlement  was  gained,  the  first  contract  being  dissolved.  Sed  per  Curiam,  the 
order  must  be  quashed,  for  this  is  not  a  dissolution  of  the  contract,  but  a  licence  to 
be  absent;  and  both  parties  considered  it  so,  by  continuing  together  to  the  end  of  the 
year  ;  the  accelerating  the  payment  of  wages  for  the  convenience  of  the  servant,  which 
is  usually  done,  without  a  particular  agreement,  makes  no  alteration. 

Case  of  the  Rector  of  Wigan. 

Mandamus  to  burgesses  to  attend  court-leet  to  make  a  jury.     Wils.  76,  S.  C. 

He  claimed  as  lord  of  the  manor  to  hold  a  court-leet,  at  which  the  in-burgesses  of 
Wigan  ought  to  attend  to  make  a  jury,  which  they  having  refused  and  neglected  to 
do  at  two  Courts,  whereby  no  business  could  be  done,  the  Court  granted  a  mandamus 
to  enforce  their  attendance  (1). 

(1)  So  also  to  a  jury  of  a  leet  to  present  one  duly  elected  mayor.  Bex  v.  Willis, 
Andr.  279,  and  to  the  homage  of  a  court  baron  to  present  conveyances  of  burgage 
tenures.  Rex  v.  Lord  Moniacule,  1  Black.  Rep.  60.  1  Wils.  283,  S.  C.  et  vide  Eex 
v.  Banks,  3  Burr.  1452.     1  Black.  452,  S.  C. 

SiMs's  Case. 

Husband  may  swear  the  peace  against  his  wife.     4  Cora.  Dig.  Forceable  Entry  (D.  22). 

He  exhibited  articles  of  the  peace  against  his  wife,  and  the  Court  received  the 
same  without  any  objection. 

Ashley  vers.  Kell. 

Future  effects  of  a  second  bankrupt  continue  his  property  till  seized. 

Upon  motion  for  a  new  trial,  the  Court  held,  that  though  under  5  Geo.  2,  c.  30, 
the  future  effects  of  a  bankrupt  whom  two  commissions  had  issued,  were  liable  to  be 
seized  for  the  benefit  of  creditors  (1) ;  yet  the  bankrupt  had  in  the  mean  time  such 
a  property  in  them,  as  enabled  him  to  transact  and  sell  to  a  bona  fide  purchaser  (2). 

(1)  Ex  parte  Proudfoot,  1  Atk.  253.  Evans  v.  Mann,  Cowp.  569.  In  Martin  v. 
O'Hara,  ib.  824.  But  they  are  not  entitled  to  the  profits  of  his  personal  labour. 
Chippendale  v.  Tomlinson,  Cooke's  Bank.  Law,  3d  ed.  518. 

(2)  Tro%ighton  v.  Critley,  Amb.  630.  Chippendale  v.  Tomlinson,  Cooke's  Bank. 
Laws  518.     Callen  v.  Meyrick,  1  Term  Rep.  361. 

[1208]    DoMiNus  Rex  vers.  Roberts. 

The  traverser  of  an  inquisition  for  the  King  is  to  be  considered  as  a  defendant. 

The  defendant  having  traversed  an  inquisition,  whereby  he  was  found  to  be 
a  lunatick  ;  the  Attorney  General  filed  the  common  replication  :  and  it  was  sent  from 
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the  Petty-Bag  Office  to  the  King's  Bench :  the  prosecutor  of  the  commission  made  up 
the  record,  and  carried  it  down  to  trial ;  and  Mr.  Roberts  being  ill,  he  did  not  appear, 
and  no  defence  was  made,  and  the  jury  found  in  favour  of  the  inquest. 

Upon  this  a  new  trial  was  moved  for  upon  two  points.  1.  That  the  supposed 
lunatick  was  in  the  nature  of  a  plaintiff,  and  therefore  had  the  right  to  carry  down 
the  record  :  and  his  traverse  is  in  the  nature  of  a  monstrans  de  droit. 

To  this  it  was  answered,  and  resolved  by  the  Court,  that  he  was  properly  to  be 
considered  as  a  defendant,  opposing  the  title  found  for  the  Crown,  without  setting  up 
any  title  in  himself,  as  he  might  do  in  a  petition  of  right.  And  Vaugh.  62,  and  Lord 
Somers's  argument  in  the  Banker's  case,  and  4  Hen.  6,  13  a.  were  cited,  and  the  form 
of  the  entries  in  Tremain  628,  652.  Coke's  Ent.  404,  &c.  shew  it  to  be  so.  And 
indeed  it  would  be  absurd,  to  construe  the  liberty  of  traversing,  to  give  a  power  of 
delaying  the  Crown ;  which  must  be,  if  the  party  is  considered  as  having  the  common 
right  of  a  plaintiff.  It  was  therefore  held,  that  the  record  was  well  made  up,  and 
carried  down  by  the  prosecutor  of  the  commission. 

The  second  point  was  upon  the  illness  of  Roberts,  who  could  not  attend,  and  which 
was  made  out  by  affidavits.  And  the  Court  thought  it  reasonable  to  grant  a  new 
trial  for  this  upon  the  foot  of  accident,  and  because  the  Lord  Chancellor  and  the  former 
jury  both  had  an  inspection,  which  might  be  of  great  use  to  a  second  jury,  who 
otherwise  would  be  left  to  judge  upon  less  evidence  than  the  others  had  had. 

A  new  trial  was  granted  upon  payment  of  costs.  And  at  another  day  the  Court 
ordered  it,  upon  the  application  of  Mr.  Roberts,  to  be  tried  at  the  Bar  by  a  jury  of 
Devon,  where  the  former  inquisition  was  taken. 

[1209]     Belifante  vers.  Levy. 

If  a  second  writ  is  taken  out  pending  the  first,  common  bail  shall  be  taken. 

The  affidavit  to  hold  to  special  bail  being  defective,  common  bail  was  ordered ; 
and  thereupon  the  plaintiff  on  19th  April  made  a  full  affidavit,  and  took  out  a 
new  writ,  and  held  the  defendant  to  bail ;  and  the  next  day,  20th  April,  moved  to 
discontinue  upon  payment  of  costs.  Et  per  Curiam,  the  plaintiff  has  been  too  quick, 
for  he  should  have  had  the  costs  taxed  and  paid,  before  he  took  out  a  new  writ. 
Therefore  let  the  defendant  be  discharged  upon  common  bail,  and  let  the  plaintiff  pay 
him  his  costs  of  this  application  (1). 

(1)  Vide  Belchier  v.  Gansell,  4  Burr.  2-502.     Olmius  v.  Delany,  post,  1216. 

Rios  vers.  Belifante. 

Belief  of  debt  is  no  ground  for  special  bail.     Ante,  1157. 

The  affidavit  to  hold  to  special  bail  was  made  by  a  merchant  in  London,  swearing 
that  the  defendant  owed  the  plaintiff  2701.  as  appears  by  an  affidavit  made  by  the 
plaintiff  in  Amsterdam,  which  the  deponent  believes  to  be  true.  Et  per  Curiam,  there 
can  only  be  common  bail ;  for  the  oath  abroad  is  no  ground  for  our  process,  and  then 
there  is  nothing  but  the  belief  of  a  third  person,  which  is  not  sufficient  (1). 

(1)  Claphamson  v.  Bowman,  post,  1226.  Van  Morsell  v.  Julian,  1  Wils.  231. 
Pomp  V.  Ludvigson,  2  Burr.  655,  and  the  authorities  there  cited,  ace. 

DoMiNus  Rex  vers.  Farewell. 
Certiorari  pro  Rege  lies  in  case  of  highways,  tho'  no  affidavit  or  recognizance. 

The  prosecutor  of  an  indictment  for  a  nusance  in  the  highway  took  out  a  certiorari ; 
and  the  defendant  moved  to  quash  it,  there  being  no  affidavit  made,  according  to  the 
statute  5  W.  &  M.  c.  11,  nor  any  recognizance  given  according  to  that  and  former 
statutes  of  13  &  14  Car.  2,  c.  6,  and  22  Car.  2,  c.  12,  and  3  W.  &  M.  c.  12. 

But  the  Court  on  consideiing  those  Acts  held,  that  they  related  only  to  certiorari's 
applied  for  by  defendants,  and  not  to  one  pro  Rege,  as  this  was.     And  many  precedents- 
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were  shewn  of  certiorari's  for  a  prosecutor  taken  out  in  the  manner  this  was,  and  the 
certiorari  was  allowed  (1). 

(1)  A  report  of  this  case  purporting  to  be  taken  by  Mr.  Masterman  at  that  time 
Secondary  of  the  Crown  Office,  which  the  editor  has  seen,  after  stating  the  argument 
of  Mr.  Henley  for  the  defendant,  reports  the  opinion  of  the  Court  as  follows,  "  Lee  C.J. 
Enlarge  the  rule  for  a  day  or  two  and  we  will  look  into  the  several  Acts  of  Parliament, 
but  I  own  that  I  never  did  know  an  instance  where  an  affidavit  in  such  a  case  as  this 
was  ever  made  by,  or  expected  from  a  prosecutor,  or  any  recognizance  ever  entered 
into.  If  we  should  hold  it  necessary  we  should  make  fine  work  in  the  Crown  Office 
by  overturning  the  proceedings  in  so  many  cases  of  this  sort  as  there  have  been. — In 
the  case  of  Bewdleij  (1  P.  Wras.  249)  the  Court  gave  an  opinion  in  the  very  teeth  of 
an  Act  of  Parliament,  because  the  course  of  the  Court  and  the  practice  of  the  Crown 
Office  had  been  otherwise.  Mr.  J.  Chappie,  the  Legislature  by  these  Acts  of  Parlia- 
ment never  intended  to  lay  the  prosecutor  under  any  hardships  or  difficulties."  That 
the  certiorari  to  remove  an  indictment  against  private  persons  for  not  repairing  an 
highway  is  not  taken  away,  vide  Rex  v.  Inhabitants  of  C'lace,  4  Burr.  2456,  in  which 
case  a  distinction  is  taken  where  an  indictment  is  actually  prosecuted  by  the  officer 
of  the  Crown,  and  where  it  is  carried  on  only  in  its  name  by  a  private  prosecutor, 
and  it  is  there  laid  down  that  in  the  former  case  the  Crown  has  in  every  instance 
a  right  to  demand  a  certiorari.  In  Rex  v.  Bodenham,  Cowp.  78,  it  was  determined 
that  a  certiorari  lay  to  remove  an  indictment  upon  13  Geo.  3,  c.  78,  for  a  nuisance  to 
an  highway  before  traverse,  at  the  instance  of  a  private  prosecutor. 

Sale  vers.  Crompton. 

Old  judgment  not  amendable.     1  Wils.  61,  S.  C.  more  at  large. 

A  warrant  of  attorney  was  given  in  1732,  to  confess  a  judgment  for  Crompton, 
but  the  record  of  the  judgment  had  left  out  the  r,  and  it  was  made  Compton.  And 
now  the  Court  refused  to  amend  it  by  the  warrant,  for  fear  of  inconveniencies  to 
purchasers. 

[1210]    Trinity  Term,  *  17  Georgii  2,  Regis.    In  B.  R. 

Sir  William  Lee,  Knt.,  Chief  Justice.  Sir  William  Chappie,  Knt.,  Martin  Wright, 
Esq.,  Thomas  Denison,  Esq.,  Justices.  Sir  Dudley  Ryder,  Knt.,  Attorney  General. 
The  Hon.  William  Murray,  Solicitor  General. 

Walmsley  i-ers.  RosoN. 

Practice  in  error.     Ante,  144. 

After  judgment  for  the  defendant  the  plaintiff  brought  error,  and  assigned  infancy 
in  the  defendant,  and  appearance  by  attorney  :  then  took  out  a  scire  facias  ad  audien- 
dum  errores,  and  after  a  scire  feci  returned,  entered  the  default.  And  upon  producing 
the  record  the  judgment  was  reversed  on  my  motion,  without  making  it  a  concilium, 
or  putting  it  in  the  paper. 

*  17  &  18.     See  Burr.  S.  C.  236,  pi.  80.     1  Wils.  Rep.  75,  n.  to  2d  ed. 

DoMiNus  Rex  vers.  Cornelius  et  Al'. 
No  inspection  of  books  by  a  prosecutor  of  a  misdemeanour  (1).     1  Wils.  142,  S.  C. 

An  information  was  granted  against  them  for  a  misdemeanour  in  taking  money 
on  granting  of  licences  to  alehouse-keepers  at  Ipswich. 

[1211]  The  prosecutor  applied  for  a  rule  to  inspect  the  books  of  the  corporation, 
alleging  the  defendants  were  only  justices  as  they  were  bailiffs.  But  the  Judges 
(absente  C.  J.)  upon  consideration  refused  to  grant  it,  their  right  to  be  bailiffs  or 
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justices  not  being  in  question.     And  it  is  in  effect  obliging  a  defendant  indicted  for 
a  misdemeanour,  to  furnish  evidence  against  himself. 

(1)  Rex  V.  Worsenham,  1  Lord  Raym.  70-5.  Regina  v.  Mead,  2  Lord  Raym.  927. 
Rex  V.  Doctm-  Purnell,  1  Wils.  239.  1  Black.  Rep.  37,  S.  C.  Rex  v.  Lee,  cited  ib. 
Rex  V.  Haydon,  1  Black.  Rep.  351,  S.  P.  Vide  also  Rex  v.  Fraternity  of  Hostmen,  &c. 
post,  1223,  and  the  cases  there  cited. 

GOODTITLE  vers.  Meymott. 

Declaration  in  ejectment  not  amendable. 

In  the  declaration  delivered  to  the  tenant  in  possession,  the  said  James  instead  of 
John,  was  said  to  enter  by  virtue  of  the  demise  ;  and  the  Court  refused  to  amend  it, 
for  they  considered  it  as  a  process.  And  Mr.  Justice  Wright  cited  a  (a)  case,  Hil. 
15  Geo.  2,  where  the  premisses  were  laid  to  lie  in  Twickenham  and  Isleworth  or  one 
of  them,  and  the  Court  refused  to  let  the  plaintiff  amend  by  striking  out  the  disjunc- 
tive words  (1). 

(a)  The  name  of  it  was  Trmtitle  v.  Ashburn  £  AV. 

(1)  Roe  V.  Doe  on  dem.  of  Stephenson,  2  Barnes  186.  Vide  Oafes  v.  Shepherd,  post, 
1272,  in  Parsons  v.  Gill,  Lord  Raym.  896. 

DoMiNus  Rex  vers.  Bailey. 

What  indictment  not  quashable. 

The  Court  refused  to  quash  an  indictment  for  not  attending  the  Mayor  of  Sarum, 
to  execute  his  warrant  and  said  the  defendant  might  demur  to  it(l). 

(1)  Vide  the  several  cases  in  which  the  Court  have  either  quashed  an  indictment 
or  left  the  defendant  to  demur  to  it,  collected  2  Hawk.  P.  C.  c.  25,  s.  146,  and  note 
[H]  7  ed.  4  vol.  83. 

SwAiNE  vers.  De  Mattos.    At  Guildhall. 

Construction  of  7  G.  1,  as  to  bonds  payable  at  a  future  day. 

In  a  question  about  a  bankruptcy,  the  Chief  Justice  held,  that  though  the 
preamble  of  7  Geo.  1,  c.  31,  speaks  only  of  bonds  given  for  goods  in  trade  payable 
at  a  future  day,  yet  the  enacting  words  extend  to  all  sorts  of  bonds  for  the  payment 
of  money  ;  and  that  the  words  such  security  do  not  mean  security  for  such  a  sort 
of  debt,  but  security  by  bond.s,  bills,  notes,  &c.(l) 

(1)  Per  Wilraot  C.J.  in  Chilton  v.  f-FIiiffin,  3  Wils.  17,  and  Goddard  v.  Vanderheydon, 
3  Wils.  262.  Pattison  v.  Banks,  Cowp.  546,  S.  P.  So  a  bond  for  payment  of  an 
annuity  for  a  term  of  years  is  within  this  statute,  ib.  So  also  a  bond  to  pay  a  debt 
by  instalments.  Brooks  v.  Lloyd,  1  Term  Rep.  17.  It  extends  also  to  goods  sold  on 
credit.  Cockran  v.  Love,  at  N.  P.  cor.  Ld.  Kenyon,  C.J.  3d  June  1790.  Cook's 
Bank.  Laws  23,  3d  ed.  But  a  contract  at  an  East  India  sale  by  A.  for  a  parcel  of 
goods  to  be  paid  for  at  a  future  day  before  which  A.  becomes  a  bankrupt,  the  goods 
not  being  delivered,  is  not  ex  parte  the  East  India  Company.     2  P.  Wms.  395. 

Banbury  vers.  Lisset  et  Al'.    At  Guildhall. 

[See  Giiffin  v.  Weatherhy,  1868,  L.  R.  3  Q.  B.  759.] 

What  is  not  a  bill  of  exchange,  or  absolute  acceptance. 

The  plaintiff  declared  upon  the  custom  of  merchants  against  the  defendants  as 
acceptors  of  a  bill  of  exchange  :  and  the  instrument  run  in  these  words  : 
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[1212]  Messieurs  Gilly  and  Co.  4  Feb.  1741. 

Pray  pay  Mr.  Uichaid  Banbury  one  month  after  date  two  hundred  pounds  on 
account  of  freight  of  the  Veale  galley  "  Edward  Champion,"  and  this  order  shall  be  your 
suflicient  discharge  for  the  same.  J.  Gibson. 

Accepted  for  Lissett  and  Gilly  of  Leghorne  to  pay  as  remitted  from  thence  at 
usance.  H.  Gilly. 

18  March  1741. 

And  two  objections  were  made  by  the  defendants  :  1.  That  this  was  not  a  bill 
of  exchange,  for  it  is  not  payable  to  order,  so  as  to  be  negotiable  (1)  it  is  not  said 
to  be  for  value  received.  And  it  is  only  an  order  upon  a  particular  fund,  like  the 
ease  of  Jenny  v.  Herle  (ante,  591),  and  several  merchants  proved,  that  they  did  not 
look  upon  it  to  be  a  bill  of  exchange ;  and  others  were  of  a  contrary  opinion. 

The  Chief  Justice  ruled  it  not  to  be  a  bill  of  exchange.  He  said  it  was  not  in 
the  power  of  the  parties  to  make  what  form  they  please  pass  for  such  a  bill,  it  ought 
to  be  agreeable  to  the  lex  raercatoria  :  the  privilege  arises  from  the  convenience  to 
trade,  which  is  not  consulted  in  this  case.  And  he  thought  it  bad  upon  the  objection 
to  the  fund  out  of  which  it  was  to  be  paid  (2) :  however,  being  a  mercantile  transac- 
tion, he  left  it  to  the  special  jury  of  merchants  :  who  found  it  to  be  no  bill  of 
exchange,  on  the  objection  for  want  of  value  received  (2). 

The  second  objection  was,  that  the  plaintifl'  (supposing  it  a  bill  of  exchange)  had 
not  shewn  there  was  any  remittance  to  the  defendants.  And  that  this  was  not  an 
absolute  acceptance  but  only  conditional.  And  so  the  Chief  Justice  declared  he 
understood  it,  and  left  it  to  the  jury  (3).  But  they  finding  for  the  defendants  upon 
the  first  point,  gave  no  opinion  as  to  this. 

(1)  This  objection  was  taken  in  Chamherhjn  v.  Delarive,  2  Wils.  .353,  where  the 
Court  gave  no  opinion  upon  the  point.  But  in  Smith  v.  Kendal,  Mich.  35  Geo.  3, 
they  decided  a  bill  to  be  negotiable  without  these  words.  (This  point  was  on  a 
promissory  note.  Vide  6  T.  R.  123.)  See  the  declarations  also  in  Mannin  v.  Cary, 
1  Lutw.  277.  Horton  v.  Coggs,  3  Lev.  296.  And  that  they  are  not  necessary  in 
promissory  notes,  vide  Moore  v.  Paine,  cases  in  B.  R.  temp.  Hard.  288. 

(2)  Vide,  that  this  is  unnecessary  Mackleod  v.  S7iee,  2  Lord  Raym.  1481.  Evelyn 
V.  Mciry,  1  Barn.  B.  R.  88.  Joselin  v.  Lascerre,  Fort.  282.  Death  v.  Serwonters, 
1  Lutw.  889.  Jenny  v.  Heale,  8  Mod.  267.  Cramlingtonv.  Evans,  1  Show.  5.  1  Mod. 
Ent.  410,  and  Jlliiie  v.  Ledwicke,  Baily  on  Bills,  Appendix  No.  3,  where  the  point  is 
considered  as  settled. 

(3)  Smith  V.  Jbbot,  ante,  1152.  Julian  v.  Shobrooke,  2  Wils.  9,  S.  P.  But  it  is 
now  held,  that  it  is  the  sole  province  of  the  Court  to  decide  what  is  an  absolute  and 
what  a  conditional  acceptance,  and  that  it  is  not  a  question  for  a  jury.  Sproat  v. 
Matthews,  1  Term  Rep.  182.     Per  BuUer  and  Ashhurst  J.     Willes  J.  contra. 


[1213]     Michaelmas  Term,  18  Georgii  2,  Regis.    In  B.  R. 

Sir  William  Lee,  Knt.,  Chief  Justice.  Sir  William  Chappie,  Knt.,  Martin  Wright, 
Esq.,  Thomas  Denison,  Esq.,  Justices.  Sir  Dudley  Ryder,  Knt.,  Attorney  General. 
The  Hon.  William  Murray,  Solicitor  General. 

DoMiNUs  Rex  v.  Goudge. 

Quo  warranto  lies  for  the  office  of  constable. 

The  Court  granted  an  information  in  the  nature  of  a  quo  warranto  against  him, 
to  shew  by  what  authority  he  exercised  the  office  of  a  constable  for  Whitechapple 
parish,  under  a  pretence  of  an  election  at  the  vestry,  and  a  swearing  in  at  the  sessions. 
For  per  Curiam,  prima  facie  the  right  of  appointing  is  in  the  leet,  and  the  sessions 
have  no  power  by  13  &  14  Car.  2,  c.  12,  except  there  is  a  default  at  the  leet(l). 
And  this  office  of  constable  is  of  such  a  nature,  that  informations  have  been  granted 


1136  MICHAELMAS    TERM,    18    GEO.   2  2  STRANGE,  1214. 

to  try  the  right.  Particularly  Hil.  14  Geo.  2,  Dominus  Rex  v.  Francliard,  where 
the  Court  made  no  difficulty  on  that  head  though  they  discharged  the  rule  upon 
the  merits. 

(1)  Cmistable  of  Limington's  case,  ante,  798.  Vide  Bex  v.  Sir  Thomas  Reynell, 
ante,  1161,  and  the  note. 

[1214]    Dominus  Eex  vers.  Roberts. 

Amendment.     Ante,  1208.     1  Com.  Dig.  tit.  Amendment  (F.  454). 

On  a  trial  at  Bar  of  a  traverse  to  an  inquisition  of  lunacy,  one  of  the  jury  was 
called  by  the  name  of  Henry,  and  informed  the  Court  he  was  christened  by  the  name 
of  Harry,  but  owned  he  wa.s  the  person  summoned  ;  it  was  proposed  to  alter  it  by 
consent ;  but  the  defendant's  counsel  refusing,  the  Court  ordered  it  to  be  amended  ex 
officio,  by  virtue  of  the  statutes  of  8  Hen.  6,  e.  12,  and  c.  15.     And  so  the  trial  went  on. 

Bolton  vers.  Prentice. 

A  husband  who  turns  away  his  wife  without  cause  and  refuseth  to  provide  for  her, 
cannot  make  a  particular  prohibition.     Vide  Salk.  118.     Ld.  Raym.  1006. 

In  assumpsit  for  goods  sold  and  delivered  to  the  defendant's  wife,  the  case  appeared 
to  be,  that  the  defendant  and  his  wife  had  formerly  lodged  at  the  plaintiff's  house, 
and  the  plaintiff  furnished  her  with  goods ;  and  the  defendant  finding  the  plaintiff 
had  helped  her  to  pawn  her  watch,  and  suspecting  he  confederated  with  her,  left 
the  lodgings,  after  paying  the  plaintiff  his  bill,  and  forbidding  him  ever  trusting 
her  again. 

After  this  defendant  and  his  wife  cohabited  together  for  a  year,  when  without 
any  cause  appearing  he  left  her,  locked  up  her  cloaths,  and  upon  her  finding  him  out, 
refused  to  admit  her,  and  struck  her,  and  declared  he  would  not  maintain  her,  or  pay 
any  body  that  did.  In  this  distress  she  borrowed  cloaths  of  her  friends,  and  applied 
to  the  plaintiff,  who  furnished  her  with  necessaries  according  to  the  defendant's 
degree  ;  which  the  defendant  refusing  to  pay  for,  this  action  was  brought ;  and  upon 
trial  the  jury  found  for  the  plaintiff. 

Upon  motion  for  a  new  trial,  the  Court  held  the  verdict  was  right;  for  whilst 
they  were  at  the  plaintiff's  there  was  a  particular  reason  for  the  particular,  prohibition  ; 
yet  the  causeless  turning  her  away  destitute  afterwards,  gave  her  the  general  credit 
again  :  and  if  a  husband  should  be  allowed,  under  the  notion  of  a  particular  prohibition, 
to  destroy  her  obtaining  credit  in  one  place,  he  may  in  the  same  manner  prevent 
it  with  all  people  she  is  acquainted  with.  He  appears  to  be  a  wrong-doer,  and  therefore 
has  no  right  to  prohibit  any  body.  They  distinguished  this  case  from  the  case  of 
Manby  v.  Scott,  1  Sid.  109,  for  there  the  wife  was  guilty  of  the  first  wrong  in  eloping  (1). 

(1)  A  ferae  covert  is  in  general  unable  to  enter  into  any  contract,  vide  Gilb.  Law 
of  Evidence,  3d  ed.  183.  Bidl.  L.  N.  P.  134.  But  where  the  husband  and  wife 
cohabit,  if  the  latter  take  up  goods  it  is  prima  facie  evidence  of  a  contract  entered  into 
by  the  husband  through  the  means  of  his  wife  as  his  agent,  ib.  Langfort  v.  Tyler, 
Salk.  113.  But  the  law  has  considered  this  presumption  as  stronger  and  less  easy 
to  be  repelled  where  the  contract  is  for  such  necessaries  for  the  wife  and  family  as  are 
suited  to  the  rank  and  circumstances  of  the  husband.  In  the  present  note  it  is 
proposed  to  consider  merely  how  far  such  contracts  of  the  wife  bind  the  husband. 
In  doing  which  it  will  be  necessary  to  see,  first,  what  the  law  is  while  the  baron  and 
feme  live  together.  Secondly,  what  it  is  when  they  live  separate.  In  the  first  case, 
the  husband  is  liable  to  the  wife's  contract  for  necessaries,  Dier  v.  Ea4,  I  Vent.  43. 
1  Mod,  9.  1  Sid.  425,  S.  C.  Beatimont  v.  JVeldon,  2  Vent.  155,  and  that  though  she 
conduct  herself  unchastely,  llohison  v.  Gosnohl,  1  Salk.  119.  6  Mod.  171,  S.  C.  or 
contract  for  them  with  an  improper  design  of  converting  them  to  some  other  u.se, 
or  of  injuring  the  husband.  Hut  of  this  the  tradesman  must  be  ignorant,  Morton  v. 
IVithens,  Skinn.  348.  Sed  vide  Ethcringlon  v.  I'arrot,  infra.  But  if  the  tradesman 
selling  receives  specific  notice  cither  by  himself  or  his  servant  not  to  credit  her,  the 
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husband  will  not  in  this  case  be  liable,  Etheringtmi  v.  Parrot,  1  Ld.  Raym.  1006. 
Longwmth  v.  Uockmwe,  12  Mod.  244.  1  Ld.  Kaytn.  444,  S.  C.  Thus  far  the  engage- 
ment of  the  wife  affects  the  husband  upon  the  piesumption  that  during  their  union 
he  has  authorised  her  generally  to  contract  as  his  representative  for  such  things  as 
being  within  her  domestic  province  may  be  suppose<l  to  be  entrusted  to  her  manage- 
ment. But  we  have  seen  from  the  cases  just  cited,  that  this  presumption  may  be 
rebutted  by  express  notice  that  she  is  not.  But,  in  the  second  case  put ;  that  is  where 
they  are  separated.  Separation  destroys  the  presumption  of  agency,  and  where  any 
notice  can  discharge  the  husband,  the  notice  of  that  circumstance  will  be  as  good 
as  a  specific  desire  not  to  credit  her.  Here  however  it  is  to  be  observed  that  the  law 
accommodating  itself  to  human  exigencies  does  in  some  situations  refuse  to  raise  any 
presumption  in  favour  of  the  contract  so  as  to  aHect  the  husband  at  all ;  while  in  others 
it  raises  one  so  violent,  that  no  notice,  however  strongly  brought  home  to  the  person 
trusting  the  wife  can  exonerate  him  from  the  burthen  of  her  agreement.  This  depends 
upon  the  manner  in  which  the  separation  between  the  parties  has  taken  place;  and 
there  seem  to  be  five  different  ways  in  which  it  may  occur  so  as  to  have  an  effect  in 
some  degree  different  upon  the  husband's  liability  to  be  bound  by  the  contracts  of  his 
wife.  The  first  case  is,  where  they  are  parted  by  consent,  and  the  wife  is  allowed 
a  separate  maintenance.  In  this  case  the  husband  is  not  liable,  Todd  v.  Stokes,  1  Ld. 
Raym.  444.  1  Salk.  116,  S.  C.  Ferrars  v.  Ferrars,  1  Vern.  71.  Angier  v.  Angier, 
Prec.  in  Chanc.  499.  Rep.  verbatim  the  same  Gilb.  Eq.  Rep.  153.  Dent  v.  Scot, 
Alley n  61.  Cragg  v.  Bowman,  6  Mod.  147.  In  Cm-bet  v.  Polnitz,  1  Term  Rep.  9,  and 
where  the  husband  was  of  a  low  degree,  the  earnings  of  the  wife  have  been  held 
equivalent  to  such  a  maintenance,  IVarr  v.  Huntley,  Salk.  118.  Most  of  these  cases 
seem  to  state  that  a  public  notice  of  the  separation,  although  not  a  specific  one  to  the 
individual  who  gives  her  credit  is  necessary  to  discharge  the  husband.  But  Cragg 
V.  Bowman,  ut  supra  is  contra.  Where  this  separation  has  thus  taken  place,  and  there 
has  been  an  allowance  of  a  sufficient  maintenance  to  the  wife,  recent  determinations 
have  not  merely  held  the  husband  discharged  from  the  obligation  of  contracts  entered 
into  by  her,  but  have  regarded  her  as  being  sui  juris  with  regard  to  matters  of 
property,  in  the  same  manner  as  she  is  by  the  civil  law.  They  have  considered  her 
therefore  as  being  so  far  emancipated  by  the  agreement  from  the  incapacities  incident 
to  coverture,  as  to  be  capable  of  contracting  not  only  for  necessaries,  but  for  every 
other  thing  which  can  be  made  the  subject  matter  of  agreement,  and  consequently 
as  being  liable  to  be  sued  in  Courts  of  Common  Law  as  if  she  were  a  feme  sole.  This 
exception  to  the  general  rule  of  law,  although  new  in  its  application  to  this  situation 
whicb  the  customs  of  present  times  have  given  birth  to,  yet  seems  warranted  by  the 
principle  of  the  old  law,  which  likewise  conformed  to  the  existing  manners  of  the  age, 
and  restored  a  feme  covert  to  her  capacity  to  contract  and  sue  where  the  situation 
of  the  baron  made  it  impossible  for  him  either  to  manage  the  concerns,  or  interfere 
for  the  protection  of  his  wife  and  family ;  as  when  he  has  been  in  exile,  or 
abjured  the  realm,  Co.  Lit.  132  b.  4  Vin.  Abr.  152.  Courts  of  Equity  also  have 
indulged  her  in  the  separate  enjoyment  of  property  even  while  living  with  her 
husband,  and  have  invested  her  with  necessary  powers  to  defend  it  against  him,  Kirk 
V.  Clark,  Prec.  in  Chanc.  275.  Giijfith  v.  Hood,  2  Vez.  452.  Nay,  have  allowed  her 
such  an  independent  existence  as  to  permit  her  to  be  sued  by  him  in  matters  relating 
to  it,  Brooks  v.  Brooks,  Prec.  in  Chanc.  24.  Mooi'c  v.  Mloaiv,  1  Atk.  272.  The  propriety 
of  the  decisions  of  Courts  of  Law  upon  this  subject  however  have  been  questioned 
by  great  authority,  vide  Hatchet  v.  Baddeleij,  2  Black.  Rep.  1079,  and  the  opinion  of 
Lord  Kenyon  C.J.  in  Ellah  v.  Leigh,  5  Term  Rep.  682.  I  am  aware  of  no  case 
in  which  a  woman  in  this  situation  has  brought  an  action  to  enforce  a  contract  entered 
into  with  her.  But  the  principle  by  which  others  are  enabled  to  sue  her  must  go  the 
length  of  reciprocally  enabling  her  to  sue  them,  and  the  former  has  been  sustained 
in  the  following  cases,  Ringstcad  v.  Lady  Lanesbm'ongh,  Hil.  23  Geo.  3,  B.  R.  Barwell  v. 
Brooks,  Hil.  23  Geo.  3,  B.  R.  Sparroiv  v.  Caruthers,  Carlisle  Assizes  1768,  cor.  Yates  J. 
cited  1  Term  Rep.  67.  Ccrrhett  v.  Poclnitz,  ib.  5.  Compton  v.  Collinson,  1  H.  Black. 
364.  2  Bro.  Chanc.  Cas.  377,  S.  C.  Lean  v.  Schutz,  2  Black.  1195.  Vide  also 
E.  JFilmot's  case,  Moore  851.  Deerly  v.  Dutchess  of  Mazarine,  Salk.  116.  1  Ld.  Raym. 
14.     Comb.  402,  S.  C.     Peacock  v.  Monk,  1  Ves.  193.     But  to  make  her  liable  to  be 
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sued  thus,  she  must  not  only  live  separate  from  her  husband,  but  must  have  a  mainten- 
ance independent  of  him,  Gilchrist  v.  Broicn,  4  Terra  Rep.  766,  and  it  must  be 
permanently  secured  to  her,  Ellah  v.  Leigh,  5  Term  Rep.  679.  Stedman  v.  Gooch, 
Espinasse's  Ca.  at  N.  Pri.  2.  But  we  have  already  seen,  that  this  permanent  sub- 
sistence is  not  necessary  merely  to  discharge  the  husband.  The  second  case  is,  when 
the  wife  has  eloped  with  an  adulterer,  and  then  also  the  husband  is  not  liable,  Car  v. 
King,  12  Mod.  372.  Morris  v.  Martin,  ante,  647.  Mamvaring  v.  Saiids,  ante,  706. 
The  third  is,  where  she  has  departed  from  him  without  his  consent,  but  not  with  an 
adulterer;  in  which  case  also  she  cannot  bind  the  husband  for  necessaries,  Etherington 
v.  Parrot,  ut  supra.  Longwmth  v.  Hackmore,  ut  supra.  Child  v.  Hardyman,  ante,  875. 
James  v.  Warren,  Holt  104.  But  there  is  this  distinction  between  the  two  cases,  that 
in  the  latter  if  the  wife  offers  to  return  and  the  husband  refuses  to  receive  her  at  all, 
his  liability  to  be  affected  by  her  contract  for  necessaries,  is  perhaps  revived  from  that 
time.  Manby  v.  Scot,  1  Bac.  Abr.  Baron  and  Feme  (H).  1  Sid.  109.  1  Lev.  4.  1  Keb. 
69,  10,  87,  206,  337,  361,  38.3,  429,  441,  482.  1  Mod.  124,  S.  C.  is  contra.  But 
Twysden  J.  and  two  other  Judges  were  dissentient.  See  James  v.  Warren,  ut  supra. 
Child  V.  Hardynmn,  ante,  875.  And  in  this  case  a  general  notice  not  to  give  credit 
to  the  wife  seems  necessary  to  exonerate  the  husband,  vide  Langtvorthij  v.  Hackmore, 
1  Ld.  Raym.  444.  Hinion  v.  Hudson,  Freem.  Rep.  248,  and  the  cases  cited  supra. 
But  in  the  former  case  the  husband  must  actually  receive  her  again  before  she  can 
contract  so  as  to  affect  him,  liuhisvn  v.  Gosnold,  ut  supra.  And  the  husband  is  dis- 
charged, whether  the  tradesman  has  notice  of  the  separation  or  not,  Mmris  v.  Martin, 
ante,  647.  Maimvaring  v.  Sands,  ante,  706.  The  fourth  case  is,  where  the  husband 
leaves  his  wife,  though  it  be  for  her  lewd  conduct,  or  forces  her  to  leave  him  by  cruelty. 
In  this  event  she  carries  a  general  credit  for  necessaries  along  with  her,  and  if  a 
particular  prohibition  from  trusting  her  has  been  given,  it  is  thereby  revoked.  See 
in  addition  to  the  present  case,  Etherington  v.  Parrot,  Salk.  118.  Thompson  v.  Harvey, 
4  Burr.  2177.  I  have  not  met  with  any  case  deciding  the  liability  of  the  husband, 
where  he  and  the  wife  having  parted  by  consent  upon  a  parol  agreement  to  allow 
her  a  sufficient  maintenance,  that  allowance  is  afterwards  withheld  by  him.  But 
I  suppose  that  he  would  be  deemed  liable  from  the  time  of  his  withdrawing  it  upon 
the  same  principle  that  he  is  held  so  in  the  two  last  cases.  The  fifth  case  is,  where 
the  husband  and  wife  are  separated  in  consequence  of  the  sentence  of  the  law.  When 
this  is  a  mensa  et  thoro  by  sentence  in  the  Ecclesiastical  Court,  the  law  allows  her 
alimony  at  the  discretion  of  the  Judge,  unless  she  has  eloped  and  lives  with  an 
adulterer,  1  Black.  Cora.  429.  And  as  the  common  law  gives  her  a  writ  to  recover 
this,  it  would  seem  that  the  husband  is  excused  from  the  obligation  of  her  contracts, 
vide  Ellah  v.  Leigh,  5  Term  Rep.  679.  Where  she  is  sentenced  to  a  temporary  con- 
finement as  a  punishment  for  some  crime,  the  husband  has  been  held  not  liable  to  her 
agreements,  even  for  necessaries,  if  she  is  kept  in  an  improper  place  by  the  covin 
of  the  gaoler,  Eowlesv.  Dinely,  ante,  1122.  But  in  Scot  v.  Manby  the  Judges  who  argue 
for  the  plaintiff  lay  it  down  as  clear  law,  that  if  a  wife  be  prisoner  for  felony,  and  the 
gaoler  provides  her  with  food,  that  the  husband  may  be  charged  for  it,  1  Sid.  118. 

DoMiNUS  Rex  vers.  Morgan. 

Pardon  pleaded  in  forma  pauperis. 

He  was  convicted  of  perjury,  and  outlawed  for  forgery,  but  obtained  His  Majesty's 
pardon.  And  upon  motion  grounded  on  the  common  affidavit  of  poverty,  and  no 
cause  shewn  by  the  prosecutor,  he  was  admitted  to  plead  it  in  forma  pauperis. 

[1215]     Unwin  vers.  Kirchoffe. 

Practice. 

Upon  motion  to  supersede  the  defendant,  as  not  being  charged  in  execution  in  two 
terms  ;  the  Court  held,  that  the  committitur  must  be  actually  entred  on  record  before 
the  end  of  the  second  term.     And  that  there  is  no  extension  of  the  time  to  the  cou- 
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tinuance  day  after  term,  nor  was  it  sufficient  that  there  was  an  entry  in  the  marshal's 
book  in  time  (1). 

(1)  Fotterel  v.  riiilhy,  3  Burr.  1841,  S.  P. 

LaNDON    vers.  PiCKERINfi. 

A  warrant  of  attorney  and  a  release  of  errors  of  a  day  in  term  are  good. 
5  Com.  Dig.  Pleader  (3  B.  19). 

Error  of  a  judgment  in  Communi  Banco  of  Michaelmas  term,  10  Geo.  2,  in  debt 
upon  a  mutuatus.  And  after  assigning  the  want  of  an  original,  and  verifying  the  saine, 
the  defendant  in  error  pleaded  a  release  of  errors  dated  13  November,  10  Geo.  2,  with 
an  averment  that  there  was  no  other  judgment  between  the  parties.  And  the  plaintiff 
in  error  craving  oyer  thereof,  it  appealed,  that  the  warrant  of  attorney  and  release  of 
errors  were  both  in  one  instrument  dated  13  November:  and  therefore  on  demurrer 
it  was  insisted,  that  it  could  not  be  applied  to  the  judgment  in  question,  which  upon 
the  oyer  appeared  to  take  its  rise  only  on  the  13th  of  November,  whereas  the  judg- 
ment on  record  was  generally  of  Michaelmas  term,  and  referred  to  the  first  day  of 
the  term  :  and  there  was  nothing  for  the  release  to  operate  upon  when  it  was  given. 
And  Cro.  El.  837.     5  Co.  70  b.  28  b.     Allen  71.     Salk.  197,  were  cited. 

Sed  per  Curiam,  the  two  instruments  are  very  consistent,  if  we  take  in  the  legal 
relation,  as  we  ought  to  do,  in  order  to  give  every  part  of  the  deed  its  proper  operation  ; 
and  then  it  will  stand  as  a  judgment  23  October,  and  a  release  after.  It  would  over- 
turn many  judgments  by  confession,  if  what  the  plaintiff  in  error  contends  for  should 
prevail.  The  judgment  therefore  must  be,  that  the  plaintiff  in  error  take  nothing 
by  his  writ. 

SOUTHOUSE  vers.  BOAK. 

Venue  not  to  be  changed  into  a  third  county  without  consent  (1). 

The  Court  refused  to  change  the  venire  into  Durham,  the  Judges  not  going 
thither  in  the  Lent  Circuit.  Whereupon  the  defendant  offered  to  tiy  it  in  Yorkshire, 
but  the  plaintiff  refusing  to  consent,  the  Court  said  they  could  do  nothing  in  it. 

(1)  Hmvarthv.  Willet,  ante,  1180. 

[1216]    Osgood  vers.  Lyon. 

On  notice  of  trial  the  distance  from  London  is  taken  by  the  computed  miles. 

Odiam  in  Hants  is  reputed  from  35  to  38  miles  distance  from  London,  but  now 
upon  setting  up  mile  stones,  it  appears  to  be  above  40.  And  on  the.question,  whether 
eight  days  notice  of  trial  was  good  :  the  Court  held  it  to  be  so,  they  going  by  the 
computed  miles,  as  was  determined  in  the  case  of  one  who  lived  at  Ailesbury, 
ante,  954. 

Olmius  vers.  Delany. 

Where  a  man  may  be  held  to  bail  in  a  second  action  pending  the  first. 

In  debt  upon  a  bond  for  9001.  the  defendant  put  in  bail,  who  justified  in  Court, 
and  were  allowed.  The  plaintiff  finding  they  were  forsworn,  and  worth  nothing, 
discontinued  ;  but  before  he  had  done  so,  he  arrested  the  defendant  in  a  second  action, 
and  held  him  to  bail.  The  defendant  moved  to  be  discharged  on  common  bail ; 
according  to  the  ease  of  Belli/ante  v.  Levy  ante,  1209(1),  and  obtained  a  rule  to  shew 
cause  :  when  the  whole  villany  appearing,  the  Court  discharged  the  rule,  and  said  the 
plaintiff  was  right  in  laying  hold  of  him  as  he  did  ;  for  had  he  discontinued  before,  the 
defendant  would  probably  have  run  away  :  and  therefore  ordered  he  should  be  held  to 
special  bail.     Strange  pro  def. 

(1)  Vide  Turton  v.  Hayes,  ante,  439,  and  JFJialley  v.  Martin,  Barnes  612,  but  see 
Belchier  v.  Gansell,  4  Burr.  2502. 
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DoMiNus  Rex  vers.  William  Clarke,  Esq. 

Information  against  a  justice  for  bailing  a  felon. 

He  as  a  justice  of  Surrey  committed  a  man  on  suspicion  of  stealing  a  mare,  and 
bound  over  the  owner  to  prosecute.  Afterwards  upon  examining  two  other  persons, 
he  admitted  the  party  to  bail.  The  prosecutor  appeared  at  the  assizes,  and  found 
a  bill,  but  the  party  accused  did  not  appear.  And  the  Court  granted  an  information 
against  the  justice,  declaring  they  should  not  have  bailed  the  man  themselves. 

[1217]    Webb  qui  tam  vers.  Punter. 

Practice. 

In  debt  for  the  penalty  of  51.  in  killing  a  hare  (with  no  other  count)  the  Court 
let  the  defendant  bring  in  the  penalty  and  costs  (1). 

(1)  Stock  V.  Eacjle,  2  Black.  1052. 


Case  of  the  Bail  of  Peter  Vergen. 

The  bail  of  a  convict  allowed  to  surrender  in  discharge  of  themselves. 

He  was  convicted  for  felony,  and  pardoned  on  condition  of  transportation.  And 
having  also  a  civil  action  depending  against  him,  in  which  he  had  given  bail,  they 
brought  him  up  by  habeas  corpus  in  order  to  surrender  him.  It  was  objected,  that 
the  Court  could  not  take  him  out  of  the  custody  of  the  sheriff,  and  commit  him  to 
the  marshal ;  to  which  I  answered,  that  upon  the  return  of  the  writ  he  was  to  be 
considered  as  the  prisoner  of  the  Court,  who  might  do  what  they  would  with  him, 
and  send  him  back  to  Newgate  for  safer  custody.  So  the  bail  were  admitted  to 
deliver  him  to  the  marshal,  and  the  Court  immediately  remanded  him  to  Newgate  (1). 

(1)  Vide  Fowler  v.  Dunn,  4  Burr.  2034,  where  the  authority  of  this  case  seems 
admitted,  though  the  motion  for  an  hab.  corp.  there  was  denied. 


Gardiner  vers.  Holt. 

Where  infant  was  plaintiff  and  in  execution  for  costs,  the  Court  would  not  discharge 

him  on  motion. 

An  infant  sued  by  prochein  amy,  and  there  was  a  verdict  against  him  and  judgment 
for  costs.  And  now  being  taken  in  execution,  he  moved  to  be  discharged,  and  cited 
Cro.  Eliz.  33.  Cro.  Jac.  640.  Sed  per  Curiam,  if  costs  cannot  be  given,  it  will  be 
matter  of  error  to  be  insisted  on  ;  but  we  will  not  discharge  him  on  motion.  Where 
he  is  a  defendant  he  certainly  pays  costs.     Dyer  104.     1  Bulst.  189. 

Cooke  vers.  Colehan. 

What  a  negotiable  note.     1  Wils.  263.     Ante,  24,  706,  1151. 

On  error  from  C.  B.  a  note  to  pay  to  A.  or  order,  six  weeks  after  the  death  of  the 
defendant's  father,  for  value  received,  was  held  to  be  a  negotiable  note  within  the 
statute  3  Ann.  c.  9,  for  there  is  no  contingency,  whereby  it  may  never  become  payable, 
but  it  is  only  uncertain  as  to  the  time,  which  is  the  case  of  all  bills  payable  at  so  many 
days  after  sight.  In  Communi  Banco  it  held  three  arguments,  and  was  held  good 
upon  a  solemn  resolution  delivered  by  Chief  Justice  Willes(l). 

(1)  Bull.  L.  N.  P.  273.     Evans  v.  Underwood,  1  Wils.  262. 
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[1218]    Crawford  vers.  Satchwell. 

If  the  defendant  omits  to  plead  a  misnomer,  he  may  be  taken  in  execution  by  the 

wrong  name. 

The  plaintiff  brought  trespass  and  false  imprisonment  by  the  Christian  name  of 
Archibald.  The  defendant  justified  under  a  capias  ad  satisfaciendum  upon  a  judgment 
against  Arthur  ;  and  averred  that  the  plaintiff  in  this  action  was  the  same  person  who 
was  sued  by  the  name  of  Arthur.  And  on  demurrer  the  Court  held  it  a  good  plea, 
the  defendant  having  missed  his  time  for  taking  advantage  of  the  misnomer,  which 
should  have  been  by  pleading  it  in  the  first  action.  In  the  case  of  a  bond  given  in  a 
wrong  name,  he  must  be  sued  by  that  wrong  name,  and  the  execution  must  pursue  it. 
The  defendant  had  judgment. 

Taylor  vers.  Wasteneys. 

Common  bail  ordered  though  on  a  note  given  after  a  former  action  superseded. 

The  defendant  being  arrested  for  251.  lay  in  gaol  till  he  was  superseded.  The 
plaintiff  meeting  him  afterwards,  got  a  note  of  him  for  201.  and  brought  a  fresh  action 
upon  it,  and  held  him  to  bail.  But  the  Court  discharged  him  upon  common  bail,  for 
it  is  but  a  further  security,  and  does  not  extinguish  the  former  cause  of  action,  which 
may  be  declared  upon  still  (1). 

(1)  Vide  Turner  v.  Schomberg,  post,  1233.  Chambers  v.  Robinson,  ante,  782.  Hall 
V.  Howes,  ante,  1039. 


[1219]    Hilary  Term,  18  Georgii  2,  Regis.     In  B.  R. 

Sir  William  Lee,  Knt.,  Chief  Justice.  Sir  William  Chappie,  Knt.,  Martin  Wright, 
Esq.,  Thomas  Denison,  Esq.,  Justices.  Sir  Dudley  Ryder,  Knt.,  Attorney  General. 
The  Hon.  William  Murray,  Solicitor  General. 

DoMiNUs  Rex  vers.  Turner  et  Al'. 

Quaker. 

A  rule  to  shew  cause  why  an  appointment  of  overseers  for  Cirencester  should  not 

be  quashed,  was  served  by  a  Quaker,  and  on  his  affirmation  made  absolute ;  this  not 

being  looked  on  as  a  criminal  prosecution,  though  it  is  on  the  Crown  side,  and  the 
rule  iutitled  in  the  King's  name(l). 

(1)  Robins  v.  Sayward,  ante,  441.     Rex  v.  Wych,  ante,  872. 


Walrond  vers.  Fransham. 

Swearing  to  a  debt  as  appears  by  books  will  not  hold  to  bail.     Ante,  1157,  1209. 

An  executrix  in  order  to  hold  the  defendant  to  bail  made  an  affidavit,  that  he  was 
indebted  to  her  testator  (so  much)  as  appears  by  the  books  of  her  testator.  And  it 
was  held  insufficient,  and  common  bail  ordered  (1). 

(1)  Vide  Pomp  v.  Ltuivigson,  2  Burr.  655,  and  a  long  list  of  cases  cited  in  a  note 
there.  Moultby  v.  Richardson,  ib.  1032,  S.  P.  and  more  cases  to  S.  P.  cited  4  Burr. 
1094,  and  Heaihcote  v.  Goslin,  ante,  1157.  But  in  the  case  of  assignees,  executors,  &c. 
if  the  party  swears  that  he  believes  the  account  to  be  true,  it  is  sufficient  to  hold  the 
defendant  to  special  bail.  Barclay  v.  Hunt,  4  Burr.  1993.  Tonna  v.  Edwards,  4  Burr. 
2283.     Sheldon  v.  Baker,  1  Term  Rep.  83.     Swayne  v.  Crammond,  4  Term  Rep.  176. 
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[1220]    DoMiNUS  Eex  vers.  White  et  Al'. 

No  scire  facias  on  recognizance  can  be  tested  the  day  the  party  makes  default. 

The  condition  of  their  recognizance  was,  to  appear  in  the  King's  Bench  the  last 
day  of  Michaelmas  term  :  on  which  day  articles  of  the  peace  were  exhibited,  and  the 
defendant  White  forbore  to  move  to  have  his  appearance  recorded,  (though  he  was 
there)  and  went  to  get  bail.  The  prosecutor  on  this  took  out  a  scire  facias  tested 
28  November.  And  partly  for  the  sharpness  of  the  proceeding,  and  because  the  scire 
facias  must  be  tested  in  terra  time,  and  he  had  to  the  last  moment  of  it  to  appear  in, 
the  Court  set  aside  the  proceedings. 

Hand  vers.  Lady  Dinely. 

If  the  costs  are  not  paid  on  bringing  money  into  Court,  the  plaintiff  must  go  on 
and  cannot  have  an  attachment  (1). 

In  assumpsit  the  defendant  brought  81.  into  Court  on  the  usual  terms  of  paying 
costs  to  that  time  ;  the  plaintiff'  took  it  out,  and  taxed  his  costs,  and  served  the 
defendant's  attorney  ;  and  they  not  being  paid,  went  on  to  trial,  and  obtained  a 
verdict  for  71.  18s.  The  defendant  insisted  that  he  should  have  no  costs  for  his 
subsequent  proceedings,  since  it  appeared  that  he  was  over-paid  :  but  the  Court  held, 
that  as  to  the  costs,  it  was  to  be  considered  as  if  no  motion  had  been  made,  the 
defendant  not  having  fulfilled  the  terms  of  her  own  rule,  in  which  case  it  is  not  usual 
to  grant  an  attachment ;  but  the  plaintiff  goes  on,  it  being  only  a  conditional  rule. 
They  said  they  would  make  him  allow  upon  the  execution  for  the  81.  he  had  taken 
out  of  Court,  and  ordered  him  the  postea  in  order  to  tax  his  whole  costs. 

(1)  Vide  Scarrall  v.  Horton,  Prac.  Reg.  2.59.     Barnes  283,  S.  C. 

WiLKiNS  vers.  Brown. 

Where  the  replication  ought  to  conclude  to  the  country.    1  Com.  Dig.  tit.  Abatement 
(E.  13).     5  Com.  Dig.  Pleader  (2  D.  3). 

Covenant  by  the  plaintiff'  as  executrix  of  Bullock  :  the  defendant  pleads,  that  there 
was  another  executor,  who  proved  the  will,  administred,  and  is  living ;  wherefore  as 
he  is  not  joined,  he  prays  the  bill  may  be  abated.  The  plaintiff'  replies,  that  the  other 
executor  named  in  the  will  is  an  infant  of  seven  years,  and  never  administered,  and 
concludes  with  an  averment :  to  which  the  defendant  demurred  generally :  and  on 
argument  by  Serjeant  Belfield  and  myself,  the  Court  held  it  an  ill  replication ;  the 
plea  (they  said)  contained  full  matter  of  abatement,  if  it  was  true ;  and  the  plaintiflf 
should  therefore  have  joined  issue  upon  it,  and  not  gone  over  to  a  matter  of  infancy, 
which  would  have  been  properly  under  consideration  up-[1221]-on  the  issue :  a 
probate  granted  to  one  under  seventeen  is  not  therefore  void.  And  if  the  infant 
really  was  not  joined  in  the  probate,  the  plaintiff  should  have  set  it  out  on  oyer,  and 
have  traversed  the  never  administring  as  executor.  Vide  1  Lev.  299.  1  Brownl.  101, 
and  Smith  v.  Smith  in  Yel.  and  Sir  T.  Jones's  Reports.  Tbe  judgment  was  to  abate 
the  bill. 

Lekeux  vers.  Nash.    At  Guildhall. 

[Followed,  Hopkinson  v.  Lovering,  1883,  11  Q.  B.  D.  97.] 

Fraud  cannot  be  gone  into  on  a  general  replication  of  non  assignavit,  and  an  assign- 
ment by  a  former  assignee  to  a  beggar  is  not  fraudulent. 

In  debt  for  rent  against  the  defendant  as  assignee  of  a  terra,  he  pleaded  that  he 
had  made  a  further  assignment  to  one  Reed  before  the  time  for  which  the  rent  was 
demanded.  To  which  the  jjlaiiitifi'  replied  non  assignavit.  And  on  the  trial  it 
appeared,  that  the  defendant  being  weary  of  the  assigtnnent  he  had  taken,  employed 
a  person  to  find  him  one  who  would  take  it  off  his  hands ;  and  Reed  a  poor  woman, 


2  STRANGE,  1222.  HILARY    TERM,   18    GEO.   2  1143 

then  a  prisoner  in  the  Fleet,  was  prevailed  on  to  accept  it ;  and  Nash  in  consideration 
of  5s.  (which  it  appeared  he  lent  her  for  that  purpose)  made  a  formal  assignment. 
The  defendant  insisting  that  this  was  not  proper  evidence  on  non  assignavit,  but  that 
the  plaintiti'  should  have  replied  per  fraudcm  ;  the  Chief  Justice  held,  it  could  not  be 
gone  into  on  this  issue,  according  to  the  case  in  Hob.  72,  160(1).  The  plaintiff 
became  nonsuit. 

And  now  a  new  action  being  brought,  and  fraud  replied  ;  it  was  debated,  whether 
this  was  to  be  considered  as  fraudulent  or  not :  and  the  Chief  Justice  directed  the 
jury  to  find  for  the  defendant.  He  said  the  defendant  could  not  be  charged  upon 
the  privity  of  estate,  which  was  destroyed  as  against  him  by  the  legal  assignment  to 
Keed  ;  and  it  was  the  folly  of  the  plaintiff  to  discharge  the  original  lessee  :  that  Reed's 
being  a  beggar  did  not  alter  the  case,  as  was  said  in  I'ltcher  v.  Tovey,  Salk.  81. 
4  Mod.  71  {a).  He  grounded  his  opinion  chiefly  on  two  modern  cases  in  Chancery, 
where  this  had  been  determined  to  be  no  fraud.  The  first  was  Valliani  v.  Dodiinead{h), 
2  May  16  Geo.  2,  and  Hiuldle  v.  llawksby  {c),  4  February  1744,  upon  the  foot  that  au 
assignee  ought  not  to  be  chargeable  any  longer  than  he  occupies  the  premisses. 

This  being  merely  a  point  of  law,  the  Chief  Justice  told  the  jury,  they  must  find 
for  the  defendant :  which  they  were  very  unwilling  to  do,  and  therefore  to  prevent 
their  going  contrary  to  his  opinion,  I  suffered  a  nonsuit. 

(1)  Vide  Anon.  1  Vent.  329-331.     JValker  v.  Reeves,  Doug.  361,  n.  [1]. 

(a)  2  Vent.  234.   3  Lev.  295.    1  Show.  340.   Carth.  177.    12  Mod.  23.   Holt  73,  S.  C. 

{b)  2  Atk.  546. 

(c)  It  appears  by  the  minutes  taken  of  the  decree  in  this  cause,  that  the  plaintiff's 
bill  was  to  have  an  account  of  the  rents  and  satisfaction  for  damages;  and  to  have 
the  assignment  of  the  lease  delivered  up  or  set  aside,  which  the  Court  dismissed,  but 
without  costs,  and  the  plaintiff  ordered  to  deliver  up  the  bond  for  performance  of 
covenants  in  the  lease  to  the  defendant,  given  to  him  by  a  third  person,  which  was 
accordingly  done  in  Court.     Note  to  2d  edition. 

[1222]     DoMiNUS  Rex  vers.  Coningsby  et  Al'. 

The  sessions  of  particular  liberties  have  the  determination  of  appeals  about  the  poor, 

and  not  the  county  sessions. 

The  accounts  of  the  overseers  of  Watford  in  Hertfordshire  having  been  allowed 
by  two  justices  of  the  peace,  an  appeal  was  lodged  at  the  county  sessions,  which  the 
justices  of  the  peace  there  refused  to  proceed  upon,  being  of  opinion,  that  as  Watford 
was  within  the  liberty  of  St.  Alban's,  the  appeal  ought  to  have  been  to  the  liberty 
sessions.  Upon  this  a  mandamus  was  moved  for,  requiring  the  county  justices  of 
the  peace  to  proceed.  And  it  was  insisted  on,  that  by  the  43  Eliz.  c.  2,  all  appeals 
must  be  made  to  the  county  sessions :  and  if  the  liberty  could  have  jurisdiction,  it 
would  at  most  be  only  a  concurrent  one,  and  the  appeal  might  be  to  either  at  the 
election  of  the  party.  But  upon  shewing  cause  the  rule  was  discharged,  upon  au 
affidavit  that  in  fact  the  justices  of  the  peace  of  the  liberty  do  as  such  constantly 
appoint  the  overseers,  and  determine  about  them  at  their  sessions,  without  one 
instance  to  the  contrary ;  which  the  Court  said,  was  to  be  considered  as  explanatory 
of  the  general  words  in  the  43  Eliz.  and  is  now  confirmed  by  the  17  Geo.  2,  c.  38, 
which  mentions  divisions  and  franchises  who  have  four  justices,  and  here  are  many 
more. 

Cressy  vers.  Webb  et  Al'. 

Damages  assessed  against  defaulters  though  the  defendants  pleading  to  issue 
are  acquitted.     Ante,  507,  1108(1). 


Webb  only  pleaded  to  issue,  the  other  defendants  let  judgment  go  by  default. 
And  it  came  on  at  Guildhall  to  try  the  issue,  and  also  to  assess  the  damages  as  to  the 
others.  On  the  trial  Webb  was  acquitted  :  and  a  doubt  arose,  whether  the  plaintiff 
could  go  on  :  but  the  Chief  Justice  thought  he  might  proceed,  and  he  did  so. 

(1)  Bull.  L.  N.  P.  20. 
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[1223]    DoMiNUS  Rex  vers.  The  Fraternity  of  Hostmen  in 

N  EWCASTLE-UPON-T  YN  K. 

[Referred  to,  Mutter  v.  Eastern  awl  Midland  Railway,  1888,  38  Ch.  D.  105.] 

Where  books  of  a  corporation  may  be  inspected  on  disputes  to  which 
they  are  no  parties. 

A  mandamus  was  granted,  to  admit  a  person  into  this  company :  and  by  the 
return  it  appeared  to  be  a  question,  whether  the  master  he  served  had  been  admitted 
to  his  freedom  in  the  corporation  at  large:  whereupon  he  moved  for  a  general  rule  to 
inspect  the  books  of  the  corporation.  I  opposed  this  on  behalf  of  the  corporation,  as 
they  were  no  parties  to  the  dispute  :  and  cited  the  cases  of  Cohh  v.  Oldfield  (Hil. 
4  Geo.  1),  and  Shelling  v.  Farmer,  (ante,  646),  Creio  v.  Saunders,  (ante,  1005),  and  the 
case  of  Dr.  Bridgeman,  (ante,  1203).  But  the  Court  said,  that  every  member  of  the 
corporation  had,  as  such,  a  right  to  look  into  the  books  for  any  matter  that  concerned 
himself,  though  it  was  in  a  dispute  with  others.  And  the  return  having  pointed  out 
the  necessity  of  inspecting  them  for  a  particular  purpose,  they  would  assist  him  with 
a  rule  ;  but  it  should  be  confined  to  the  book  wherein  admissions  of  freemen  are 
entered  (1). 

(1)  The  liberty  given  to  inspect  and  take  copies  of  books  and  other  instruments, 
which  are  of  right  in  the  care  of  other  persons,  is  grounded  either  upon  a  motion 
for  a  mandamus  to  that  effect,  or  upon  one  made  in  an  existing  suit,  and  founded 
on  the  supposition  that  the  matters  therein  contained  are  necessary  to  the  attain- 
ment of  justice  between  the  parties  to  the  action.  Instances  of  motions  of  this 
last  kind  are  much  more  frequently  to  be  met  with  in  our  reports  than  of  the 
former.  It  is  the  intention  of  the  present  note  therefore  to  treat  principally  of 
them,  pointing  out  incidentally  how  and  where  the  application  by  mandamus  seems 
to  differ  from  them,  either  in  the  grounds  upon  which,  or  the  extent  to  which  it 
is  to  be  obtained.  In  the  case  of  existing  actions  these  motions  seem  to  have  been 
first  introduced  with  respect  to  court  rolls,  vide  Creiu  qui  tarn  v.  Saunders,  ante, 
1005,  and  the  principle  which  induced  the  Court  to  grant  them  there,  seems  to 
regulate  their  discretion  in  most  instances  to  which  they  have  hitherto  extended 
the  rule  :  namely,  such  instruments  as  are  the  common  evidence  of  several  persons 
placed  in  the  hands  of  one  custodee  for  the  benefit  of  all  those  who  have  this 
interest  in  them  as  being  the  evidence  of  their  rights.  This  principle  appears  to 
apply  also  to  motions  for  a  mandamus,  except  that  perhaps  a  degree  of  owner- 
ship must  appear  more  strong  and  positive  to  the  Court  there,  in  order  to  entitle 
the  party  to  the  effect  of  his  application.  The  various  cases  to  be  found  in  the 
books  in  which  the  Court  have  granted  these  rules  depend  in  a  great  measure 
upon  their  peculiar  circumstances,  but  they  may,  with  perhaps  a  few  exceptions, 
where  the  cases  seem  coTitradictory,  be  reduced  under  these  four  heads.  First,  such 
documents  of  public  proceedings  as  are  lodged  in  the  custody  of  public  officers  for 
the  public  use.  These  (at  least  in  general)  every  subject  has  a  right  to  inspect 
without  shewing  in  his  affidavit  whether  they  relate  directly  to  the  point  in  question 
or  not.  Herbert  v.  Ashhwrner,  1  Wils.  297.  Rex  v.  Barking,  cited  1  Wils.  240. 
1  Black.  Rep.  39,  S.  C.  Rex  v.  King,  2  Term  Rep.  234,  and  see  Mood;/  v.  Thurston, 
ante,  304.  But  in  some  instances  the  Court  will  not  grant  a  copy  of  such  instruments 
where  it  is  contrary  to  public  policy.  Thus  a  copy  of  an  indictment  will  be  refused  to 
the  peison  indicted  and  acquitted,  if  there  appear  to  have  been  a  probable  cause  for 
the  accusation,  Groenvoclt  v.  Burrell,  1  Lord  Raym.  253.  Carth.  421,  S.  C.  Jordan  v. 
Leims,  ante,  1122.  Secondly,  such  book.s,  &c.  as  are  the  common  property  of  aggregate 
bodies  acknowledged  as  such  by  our  law,  in  which  every  member  has  an  interest 
as  being  the  evidence  of  some  property  or  franchise  having  vested  in  him,  or  of 
his  having  conducted  himself  in  the  exercise  of  that  franchise  correctly.  Such  are 
corporation  books  with  respect  to  corporators.  Slatle  v.  IValter,  12  Vin.  Abr.  146. 
pi.  8.  Rex\.  Littleton  &  Al',  ib.  147,  pi.  13.  Geary  v.  Hopkins,  2  Ld.  Raym.  851. 
7  Mod.  127,  S.  C.     Richards  qui  tarn  v.  Pattinson,  Barnes  235.     Com.  Rep.  555,  S.  C. 
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Rex  V.  Hollister,  Cas.  temp.  Hard.  24.5.  Warrener  v.  Giles,  ante,  954.  Dr.  Young  v. 
Dr.  Lynch,  1  Black.  Rep.  27.  Dr.  Bentleij  v.  Bishop  of  Ely,  1  Barnard.  B.  R.  193.  The 
rolls  of  copyhold  courts  and  of  courts  baron,  with  regard  to  their  respective  suitors. 
Roe  V.  Aylmar,  Barnes  236.  Hobson  v.  Parker,  Baldwyn  v.  fudge,  ib.  237.  Addington 
V.  Clode,  -2  Black.  1030.  Folkard  v.  Zfc/neif,  ib.  1061.  Rex  v.  6'Ae%,  3  Term  Rep.  141. 
So  also  parish  books,  Cox  v.  Copping,  5  Mod.  39.5,  &c.  But  the  Court  will  only  grant 
the  rule  under  the  following  circumstances :  1st.  The  party  applying  must  be  a 
member  of  that  body  or  tenant  of  that  manor  of  whcse  books  he  seeks  the  inspection. 
Vide  Hodges  v.  Atkis,  3  Wils.  398.  2  Black.  877,  S.  C.  Mayor,  ttc.  of  Exeter  v. 
Coleman,  Barnes  238.  Anmi.  2  Vez.  620.  Shelling  v.  Farmer,  ante,  646.  Murray  v. 
Thornhill,  ante,  717.  Rex  v.  Doctor  Bridgeman,  ante,  1203.  Allan  v.  Tap,  2  Black. 
Rep.  850.  Wood  v.  Wliitcmnh,  12  Vin.  Abr.  146,  pi.  9.  Lewis  v.  Baker,  1  Barnard. 
B.  R.  100.  College  of  Physicians  v.  Doctor  West,  Gilb.  Rep.  B.  R.  134.  Bishq)  of 
Hereford  v.  Duke  of  Bridgewater,  Bunb.  269.  Smith  v.  Davies,  1  Wils.  104.  Talbot  v. 
Villebois,  cited  3  Term  Rep.  142.  Cox  v.  Copping,  5  Mod.  395.  1  Ld.  Raym.  337. 
Turner  V.  Gethin,  12  Vin.  147,  pi.  11.  But  in  Mayor  of  Lynn  v.  Denton,  1  Term 
Rep.  689.  Corporation  of  Barnstaple  v.  Lathey,  3  Terra  Rep.  303,  in  B.  R.  Mayor,  &c. 
of  London  v.  Mayor,  &c.  of  Lynn,  1  H.  Black.  211,  in  C.  B.  the  Court  seems  to  have 
over-ruled  the  cases  of  Hodges  v.  Atkis,  3  Wils.  398,  and  Mayor,  &c.  of  Exeter  v. 
Coleman,  Barnes  238,  and  to  have  held  that  in  such  actions  as  are  brought  to  support 
claims  of  duties  made  by  corporations  upon  the  public,  of  the  validity  of  which  the 
best  evidence  must  be  in  the  documents  of  the  corporation,  and  of  which  documents 
equity  would  grant  an  inspection  ;  such  for  instance,  as  claims  of  tolls,  that  in  these 
cases  individuals  who  are  interested  to  dispute  their  claims  have  an  interest  in  the  books 
which  will  intitle  them  upon  motion  to  an  inspection  of  the  entries  relating  to  the 
subject  matter  of  the  litigation.  But  these  determinations  seem  to  carry  the  rule  no 
further  than  cases  of  this  sort  even  in  disputes  between  the  corporation  and  strangers. 
And  they  do  not  decide  that  strangers  have  a  general  right  similar  to  that  which 
members  of  the  corporation  enjoy,  viz.  to  inspect  the  books  in  actions  between  them 
and  third  persons.  Or,  2d.  If  the  parties  applying  be  not  members,  such  books  must 
be  the  common  evidence  of  the  transactions  between  them  and  it,  so  as  in  fact  to  be 
for  this  purpose  the  books  of  both.  Such  are  the  cases  of  entries  in  the  Custom-House 
books,  of  the  India  Company  and  Bank  stock,  and  transfer  books.  Geery  v.  Hopkins, 
2  Ld.  Raym.  851.  IFarriner  v.  Giles,  ante,  954.  Cre^o  qui  tarn  v.  Sawiulers,  ante,  1005. 
But  I  have  met  with  no  instance  of  a  mandamus  to  compel  the  inspection  of  books  of 
this  kind.  3d.  The  evidence  contained  in  them,  must  be  directly  material  in  the 
cause,  and  the  party  applying  shall  only  have  the  inspection  and  copying  of  such 
things  as  relate  to  himself.  Benson  v.  Port,  Mich.  22  Geo.  2,  cited  1  Wils.  240. 
1  Black.  Rep.  40,  S.  C.  Mayor  of  London  v.  Swinland,  1  Barnard.  B.  R.  455.  Crew  qui 
tarn  V.  Saunders,  ut  supra,  and  this  though  a  corporator,  Bex  v.  Babb,  3  Term  Rep.  581, 
and  the  present  case.  It  does  not  seem  settled  how  far  corporators  have  a  right  to 
apply  for  a  mandamus  for  a  general  inspection  and  copying  of  the  books  of  the  cor- 
poration. Vide  Rex  v.  G.  Babb,  3  Term  Rep.  579.  But  tenants  of  a  manor  have 
this  right  as  to  the  court  rolls,  &c.  Rex  v.  Shelly,  3  Term  Rep.  141.  As  to  the  stage 
of  the  cause,  in  which  the  Court  will  grant  the  motion,  as  being  enabled  to  judge 
whether  an  inspection  is  material,  vide,  Groenvoelt  v.  Burrell,  1  Lord  Raym.  253. 
Hodges  v.  Atkis,  2  Black.  877.  Rex  v.  Hollister,  Ca.  temp.  Hard.  245.  Rex  v.  Justices 
of  Surry,  Say.  145.  Rex  v.  G.  Babb,  3  Term  Rep.  579.  4th.  The  Court  will  not 
oblige  the  custodees  of  such  books  to  give  the  prosecutor  an  inspection  and  copy  of 
things  necessary  to  support  a  criminal  prosecution.  Rex  v.  JForsenlmin,  1  Ld  Raym. 
705.  Crew  qui  tam  v.  Saunders,  ante,  1005.  Rex  v.  Cornelius,  ante,  1210.  Regina  v. 
Mead,  2  Ld.  Raym.  927.  Rex  v.  Doctor  Purnell,  1  Wils.  329.  1  Black.  Rep.  37,  S.  C. 
Rezv.  Lee,  cited  ib.  Bradshaw  v.  Philips,  c\\.e6.  ib.  39.  Rex  v.  Heydon,  1  Black.  Rep. 
351.  Roe  v.  Harvey,  4  Burr.  2489.  The  Court  however  will  grant  such  a  rule  to  the 
relator  in  an  information,  in  the  nature  of  a  quo  warranto,  if  he  be  a  member  of  the 
corporation,  for  it  is  in  the  nature  of  a  civil  proceeding.  Rex  v.  Shelley,  3  Term 
Rep.  141.  But  I  have  not  been  able  to  meet  with  any  case  expressly  deciding  that 
even  a  partial  inspection  shall  be  permitted  to  a  relator  who  is  not  so.  The  reason- 
ing of  the  Judges  however  in  Rex  v.  Babb,  3  Term  Rep.   581,  seems  to  take  it  for 
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granted  that  he  has  such  right.  And  this  is  perhaps  founded,  as  well  upon  the  principle 
that  these  books  may  contain  the  only  evidence  upon  the  question,  as  also  because  the 
Crown  is  not  merely  nominally,  but  materially  concerned  in  the  prosecution,  since 
every  intrusion  into  a  corporate  body  is  an  usurpation  upon  the  prerogative,  and  the 
King  as  the  head  and  origin,  is  to  be  considered  as  a  member  of  all  lay  corpora- 
tions. Thirdly,  it  seems  the  Court  will  grant  this  rule,  when  an  instrument  of  which 
it  is  not  usual  to  have  a  counterpart,  is  lodged  in  the  hands  of  a  private  person,  as 
a  general  and  common  custodee  for  the  parties  interested  in  it,  and  that  though  the 

action  is  brought  against  himself,  Graceiuood  v. ,  Barnes  439.     Goater  v.  Nunnely, 

ante,  1130.  Sed  vide  JFood  v.  Ajiprice,  6  Mod.  264.  Stock  v.  Bell,  1  Barnard.  B.  K. 
466.  Fourthly,  every  person  has  a  right  to  a  copy  of  those  proceedings  of  limited 
jurisdictions  which  are  had  against  himself,  where  it  is  necessary  in  a  suit  instituted 
either  by  or  against  him.  Bex  v.  Smith,  ante,  126.  12  Vin.  194,  pi.  68,  S.  C. 
Bretvers'  Company  v.  Benson,  Barnes  236.  This  seems  limited  by  some  decisions  to 
eases  where  the  custodees  of  the  books  are  parties  to  the  action.  Groenvoelt  v. 
Burrell,  1  Ld.  Eayra.  252.  Salk.  144,  S.  C.  Aberry  v.  Dickenson,  Say.  Rep.  250, 
but  Watson  v.  Eogeis,  post,  1242.  Edwards  v.  Fesey,  Cas.  temp.  Hard.  128,  make  no 
such  distinction.  But  the  books  of  a  private  company  cannot  be  inspected  any 
more  than  those  of  a  private  individual.  Smith  v.  Huggins,  Barnes  236.  Regina 
v.  Mead  ut  supra.     Charitable  Corporation  v.  Woodcroft,  Cas.  temp.  Hard.  130. 

[1224]     Easter  Term,  18  Georgii  2,  Regis.    In  B.  R. 

Sir  William  Lee,  Kiit.,  Chief  Justice.  Martin  Wright,  Esq.,  Thomas  Denison,  Esq., 
Sir  Michael  Foster,  Kut.,  Justices.  Sir  Dudley  Ryder,  Knt.,  Attorney  General. 
The  Hon.  William  Murray,  Solicitor  General. 

Wilkes  vers.  Broadbent. 

If  any  part  of  a  custom  as  laid  be  unreasonable,  the  whole  will  be  void. 

1  Wils.  63,  S.  C. 

Error  of  a  judgment  in  Communi  Banco,  where  in  trespass  the  defendant  justified 
under  a  custom,  that  when  the  lord  of  the  manor  of  Halton,  or  his  tenants  of  the 
collieries,  have  sunk  pits  within  the  freehold  lands,  for  working  them,  they  have  used 
time  out  of  mind  to  throw  the  earth,  stones,  coals,  &c.  coming  therefrom  together 
in  heaps  on  the  land  near  such  pits,  such  land  being  customary  tenement  and 
parcel  of  the  manor,  there  to  remain  and  continue ;  and  to  lay  and  continue ; 
wood  there  for  the  necessary  use  of  the  pits ;  and  to  take  and  carry  away  in  carts, 
&c.  parts  of  the  coals  laid  there,  and  to  burn  and  make  into  cinders  other  part  of 
the  coals  so  laid  there,  at  his  and  their  free  wills  and  pleasures.  And  issue  being 
joined  on  the  custom,  theie  was  a  verdict  for  the  defendant.  But  the  Court  of 
Common  Pleas  being  of  opinion,  it  was  a  void  custom,  as  laid,  gave  judgment  for 
the  plaintiff  upon  the  in-[1225]-sufficiency  of  the  bar(l)  ;  and  a  trespass  being  thereby 
acknowledged,  whereon  a  writ  of  inquiry  issued,  he  had  final  judgment  for  his  damages 
and  costs. 

And  after  several  arguments  in  Banco  Regis,  the  Chief  Justice  delivered  the 
resolution  of  the  Court  for  affirming  the  judgment. 

The  question  he  said  was,  whether  this  was  a  reasonable  lex  loci  ;  which  they 
held  it  not  to  be,  inasmuch  as  it  laid  a  great  burden  upon  the  land  of  the  plaintiff, 
without  any  consideration  appearing,  either  publick  or  private.  That  it  favoured  of 
an  arbitrary  power,  and  might  (as  laid)  put  it  in  the  power  of  the  lord,  totally 
to  deprive  the  tenant  of  the  benefit  of  the  land,  there  being  no  restriction  in  time, 
and  the  word  near  was  too  vague  and  uncertain.  And  though  many  cases  were 
cited  out  of  Davies  32  b.  as  turning  the  plow  on  another's  laiid,  coming  there  to  dry 
nets,  erecting  light-houses,  blowing  up  houses,  and  the  like  ;  yet  those  were  all  cases 
of  necessity,  and  single  points  ;  whereas  here  it  consists  of  great  variety,  some  of 
which  are  not  necessary,  particularly  that  of  burning  cinders  :  and  if  any  part  of  the 
custom  be  bad,  it  avoids  the  whole.     4  Co.  21.     2  Ric.  2,  3.     1  Roll.  Abr.  560,  pi.  1. 
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21  Ed.  4,  8  b.     Litt.  §  212.     Litt.   Rep.   233.     Het.    126.     Hutt.   101.     Palm.   212. 
1  Leon.  11.     2  Roll.  Abr.  266,  the  case  of  claiming  a  warren  in  all  the  lands,  held  ill. 

(1)  It  was  also  made  a  question  whether  the  judgment  was  lightly  given  upon  the 
plea  and  not  upon  the  verdict ;  and  it  was  held  that  it  was  rightv  entered,  Garth.  272 
or  307.     27  Ed.  4.     Bar.  fo.  462.     Roll.  Abr.  99,  were  cited,     l"  Wils.  65. 

Between  the  Parishes  of  Sheepshead  in  Leicestershire  and  Melborne 

IN  Derbyshire. 

Officiating  as  school-master  and  receiving  101.  per  ann.  does  not  gain  a  settlement. 
Burr.  Sett.  Cas.  244,  and  1  Wils.  Rep.  87,  S.  C. 

A  person  was  certificated  from  Sheepshead  to  Melborne,  and  stayed  there  ten  years  ; 
during  which  time  the  Lady  Elizabeth  Hastings  conveyed  lands  to  trustees  for 
several  charities  out  of  the  profits,  and  (inter  alia)  the  sum  of  101.  per  annum  to  the 
charity-school  at  Melborne,  to  be  paid  to  the  vicar  there  for  the  time  being.  In  a 
special  order  of  sessions  it  was  stated,  that  the  certificate-man  officiated  as  school- 
master several  years,  and  received  the  101.  per  annum  from  the  vicar  :  and  this  the 
sessions  held  gained  him  a  settlement  in  Melborne,  where  they  declare  he  had  a 
freehold  estate. 

Et  per  Curiam,  the  order  must  be  quashed  :  for  it  does  not  appear  how  he  came 
into  this  employment,  and  the  legal  right  to  receive  the  salary  is  in  the  vicar,  who  not 
caring  to  officate  himself,  has  therefore  paid  it  over  to  this  man  as  his  deputy  ;  which 
could  never  give  any  person  a  settlement,  much  less  to  a  certificate-man  (1). 

(1)  In  the  other  reports  it  is  stated  that  a  schoolmaster  is  not  an  annual  office. 

[1226]     Wightman  vers.  Mullens. 
In  escape  it  must  appear  the  commitment  is  of  record. 

In  an  action  against  the  marshal  for  an  escape,  it  was  laid,  that  the  prisoner  being 
brought  before  Sir  Willam  Chappie,  one  of  the  Justices  of  our  Lord  the  King,  at  his 
chambers  in  Serjeant's-Inn,  was  there  committed  to  the  custody  of  the  marshal  at  the 
suit  of  the  plaintiff,  as  by  the  said  commitment  may  more  at  large  appear. 

To  this  the  defendant  demurred,  and  shewed  for  cause,  that  it  did  not  appear 
the  commitment  was  of  record.  And  on  argument  the  Court  held  it  ill ;  for  he 
is  not  in  point  of  law  in  the  marshal's  custody,  till  the  commitment  is  entered  on 
record  ;  nor  can  the  Court  take  notice  that  Sir  William  Chappie  had  any  power 
to  commit  him,  he  being  only  stiled  one  of  the  Justices  of  the  King,  which  every 
common  justice  of  the  peace  is. 

Claphamson  vers.  Bowman. 

As  he  believes,  is  not  sufficient  for  bail.     Ante,  1152,  1209. 

The  plaintiffs  book-keeper  swore,  that  the  defendant  was  indebted  to  the  plaintiff 
in  34001.  for  money  had  and  received  by  the  defendant  to  the  use  of  the  plaintiff,  as 
this  deponent  verily  believes.  And  the  Court  held  it  not  sufficient,  to  hold  the 
defendant  to  special  bail. 

Dominus  Rex  vers.  Freeman. 

In  an  indictment  for  a  rescue  it  must  appear  for  what  the  party  was  committed  to 
the  house  of  correction.     2  Hawk.  P.  C.  c.  23,  s.  57,  p.  320. 

The  defendant  was  convicted,  for  that  the  keeper  of  the  house  of  correction 
havirig  A.  in  his  custody,  who  was  committed  by  virtue  of  a  justice  of  peace's 
warrant,  the  defendant  unlawfully  rescued  him  :  and  the  Court  arrested  the  judg- 
ment, it  not  being  shewn  for  what  A.  was  committed,  so  as  to  make  the  house 
of  correction  a  proper  prison  (which  prima  facie  it  is  not  for  all  offences)  and  also 
because  the  Court  cannot  judge  of  a  proper  punishment  on  so  general  a  charge. 
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[1227]    Sir  Watkin  Williams  Wynne,  Baronet,  vers.  William  Middleton,  Esq. 

Amendment.     1  Wils.  125,  S.  C.  in  Cam.  Scac. 

This  was  an  action  on  the  statute  7  &  8  W.  3,  c.  7,  against  the  defendant  as  Sheriff 
of  Denbighshire  for  a  false  return  on  an  election  for  a  knight  of  the  shire,  in  which 
the  plaintiff  recovered  his  double  damages  and  costs :  of  which  judgment  error  was 
brought.  And  now  the  plaintiff  moved  to  amend,  by  adding  a  continuance,  and  a 
misericordia ;  the  want  whereof  it  was  apprehended  would  not  be  aided,  if  this  was 
deemed  a  penal  statute.  It  was  for  that  reason  opposed,  actions  upon  penal  statutes 
being  excepted  out  of  the  Statutes  of  Jeofails.  Sed  per  Curiam,  there  is  nothing 
excepted  out  of  the  statute  8  Hen.  6,  c.  12,  (which  is  properly  a  Statute  of  Amend- 
ment) but  appeals  and  indictments  of  treason  and  felony.  And  in  a  case  of  this  sort, 
Trin.  1  Geo.  1,  in  Banco  Regis,  Phillips  v.  Smith,  amendments  were  made :  the  plaintiff 
therefore  is  at  liberty  to  assign  errors  de  novo(l). 

(1)  Anmi.  B.  R.     1  Wils.  256.     Vide  also  in  Bennet  qui  tarn  v.  Smith,  1  Burr.  402. 

DoMiNUS  Rex  vers.  Elizabeth  Niccolls. 
One  conspirator  may  be  convicted  after  the  other  is  dead. 

She  was  indicted  at  Hicks's  Hall,  for  conspiring  with  Edward  Bygrave,  unjustly 
to  charge  William  Frankland  with  a  robbery,  and  for  that  purpose  going  before  a 
justice  of  peace,  where  Bygrave  swore  it  upon  him ;  Niccolls  only  came  in  and  pleaded 
not  guilty.  And  the  jury  found  that  she  was  guilty,  but  that  Bygrave  died  before 
the  indictment  was  preferred.  Before  any  judgment  was  given  at  the  sessions,  she 
brought  a  certiorari,  and  the  cause  was  set  down  to  be  argued. 

The  first  thing  determined  was,  that  this  being  in  the  nature  of  a  special  verdict, 
that  there  was  no  occasion  for  the  defendant's  appearing  in  Court  upon  the  argument : 
for  she  is  not  considered  as  convicted,  till  after  the  Court  have  determined  upon  the 
verdict.  And  it  was  therefore  not  within  the  reason  of  the  case  of  moving  for  a  new 
trial,  or  in  arrest  of  judgment ;  where  there  being  a  general  verdict,  it  created  such  a 
presumption  of  guilt,  that  the  party  cannot  move  without  being  present  in  Court. 

It  then  came  on  upon  the  merits  ;  when  exception  was  taken,  that  one  alone  cannot 
be  guilty  of  a  conspiracy,  and  here  is  but  one  convicted  :  but  the  Court  over-ruled  this, 
on  the  authority  [1228]  of  Kinnersley's  case,  (ante,  193),  where  judgment  was  given 
against  him  before  the  other  had  pleaded  ;  so  that  there  was  a  possibility  of  contra- 
dictory verdicts,  which  cannot  be  here.  And  I  cited  1  Vent.  231.  21  Ed.  3,  34  b. 
24  Ed.  3,  73  a,  in  point  (1). 

But  then  a  doubt  arose,  what  the  Court  could  do,  the  certiorari  being  brought 
before  judgment :  and  this  Court  not  being  apprized  of  the  circumstances  of  the  offence, 
could  not  tell  what  judgment  to  give  :  and  in  Carth.  6,  it  is  said,  they  cannot  give 
judgment.  A  rule  therefore  was  made,  to  shew  cause  why  the  certiorari  should  not 
be  quashed,  so  as  to  remit  it  back  to  the  sessions ;  which  was  afterwards  made 
absolute  (2). 

(1)  Vide  also  Rex  v.  Scott,  3  Burr.  1262,  S.  P.  upon  an  indictment  for  a  riot. 

(2)  Vide  Rex  v.  Gwinne,  2  Burr.  749.     Rex  v.  Elwell,  ante,  794. 

Sargent  vers.  Reed. 

[See  Kreuger  v.  Blanch,  1870,  L.  R.  5  Ex.  183.] 

Prescription  to  take  three  bushels  out  of  every  ship's  cargo  of  barley  for  keyage  is 
good.  1  Wils.  91,  S.  C.  The  prescription  in  a  MSS.  report  omits  the  words  in 
capitals,  in  other  respects  it  corresponds,  but  the  report  in  Wils.  agrees  with  the 
present  one. 

Trespass  for  taking  three  bushels  of  barley  ;  the  defendant  pleads,  that  Richard 
Daniel  being  seised  in  fee  of  the  manor  of  Penzance,  of  which  the  pier  or  key  was 
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parcel,  he  and  all  those  whose  estate  he  had,  at  their  own  costs  had  used  and  ought 
to  repair  it,  and  had  of  right  taken  a  reasonable  duty  called  bushelage,  (viz.)  three 
Winchester  bushels  of  barley  out  of  and  for  every  ship's  cargo  of  barley  brought  upon 
the  said  key  to  be  exported  in  any  ship ;  and  that  he  by  bargain  and  sale,  for  the  con- 
siderations therein  mentioned,  sold  it  to  the  Corporation  of  Penzance,  to  hold  to  them 
and  their  successors  in  fee  farm  for  ever,  by  virtue  whereof  they  became  and  yet  are 
seised  of  the  premisses  in  their  demesne  as  of  fee  :  then  he  shews,  that  the  plaintiff 
brought  upon  the  key  a  cargo  of  barley,  consisting  of  1200  Winchester  bushels,  out 
of  which  he  as  servant  of  the  corporation,  and  by  their  command,  took  the  three  bushels 
as  by  law  he  might.  The  plaintiff  by  his  replication  denies  the  prescription  :  and  issue 
being  joined,  it  went  down  to  trial,  and  there  was  a  verdict  for  the  defendant. 

It  was  now  moved  in  arrest  of  judgment,  that  the  prescription  was  unreasonable 
and  uncertain,  the  word  cargo  being  too  general;  and  three  bushels  out  of  a  small 
parcel,  as  well  as  a  large  one,  not  being  a  reasonable  proportion.  And  2  Lev.  96. 
Raym.  233,  were  cited. 

To  this  it  was  answered,  and  resolved  by  the  Court,  that  the  word  cargo  as  referred 
to  a  ship,  was  very  intelligible,  and  must  mean  the  whole  loading.  It  may  as  well  be 
said  that  the  word  ship  is  uncertain,  one  being  much  bigger  than  another ;  and  there 
are  many  cases  where  words  as  general  have  been  allowed.  [1229]  -i  Mod.  319. 
Stil.  224,  358.  1  Vent.  114.  1  Sid.  98.  Cro.  Jac.  307.  1  Bulst.  126.  2  Vent.  67, 
78.     2  Sid.  174.     Lutw.  1519.     Hob.  85. 

Another  exception  taken,  was  to  the  manner  of  setting  out  the  title  of  the  corpora- 
tion, the  bargain  and  sale  being  only  said  to  be  for  the  considerations  therein  men- 
tioned, whereas  it  ought  to  appear  to  have  been  for  a  money,  or  valuable  consideration, 
according  to  1  Lev.  170.     Mo.  569.     1  Co.  Mildmay's  case.     3  Lev.  233. 

To  this  it  was  answered,  that  the  cases  cited  were  upon  demurrer ;  but  this  is  after 
a  verdict,  when  it  being  laid,  that  virtute  inde  the  corporation  was  seised,  the  Court 
must  take  it,  that  there  was  a  proper  consideration  :  besides,  it  is  laid  to  be  in  fee- 
farm,  which  imports  the  payment  of  money  :  and  27  Hen.  8,  c.  16,  doth  not  require 
a  money  consideration.  In  Mo.  504,  it  is  said,  that  it  shall  be  implied  in  pleading, 
unless  the  contrary  appears :  and  though  the  verdict  is  upon  the  prescription,  and  not 
on  the  conveyance ;  yet  it  is  as  strong  against  the  plaintiff,  being  in  the  nature  of  a 
nient  dedire. 

The  Court  seemed  to  think  this  way  of  pleading  it  would  be  ill  upon  a  demurrer  (1), 
but  was  now  cured  ;  it  not  being  a  defective  title,  but  a  title  defectively  set  out, 
according  to  Salk.  365  (2).     And  the  rule  to  shew  cause  was  discharged. 

(1)  That  is  a  special  demurrer,  vide  Bolton  v.  Bishop  of  Carlisle,  2  H.  Black.  261. 

(2)  Stream  v.  Seyer,  1  Lord  Raym.  Ill,  S.  P.  Vide  Bolton  v.  Bishop  of  Carlisle, 
ut  supra. 

DoMiNus  Rex  vers.  Thomas  Broughton. 
Party  supposed  to  be  defrauded  allowed  a  witness  in  perjury. 

On  an  indictment  for  perjury,  the  case  appeared  to  be,  that  one  Wharram  employed 
the  defendant's  brother  James  to  sell  an  estate  for  him  that  lay  at  a  distance,  whom 
Wharram  charged  to  have  sunk  7001.  of  the  purchase  money,  and  filed  a  bill,  and 
obtained  a  decree  for  an  account,  upon  the  foot  of  an  imposition  :  after  this  James 
Broughton,  pretending  to  have  found  a  written  account,  wherein  he  had  given  Wharram 
credit  for  the  7001.  reheard  the  cause,  and  examined  the  defendant,  who  swore  that 
the  account  was  sent  to  him  by  his  brother  into  Yorkshire  to  shew  Wharram,  which 
he  did  :  and  Wharram  owned  it  to  be  his  hand,  and  declared  he  had  forgot  it.  The 
Chancellor  was  of  opinion,  this  account  was  a  forgery  ;  and  therefore  did  not  vary  his 
decree :  but  recommended  the  prosecution  of  James,  who  thereupon  ran  away  : 
Wharram  then  indicted  the  defendant  for  perjury,  and  offered  himself  as  a  [1230] 
witness;  which  I  opposed,  on  the  authority  of  Dominus  Bex  v.  Nunez,  (ante,  1043) 
and  Dominus  Rex  v.  Ellis,  (ante,  1104)  and  the  case  of  Tlie  King  v.  IFhiting  in 
Salk.  283. 

The  Chief  Justice  declared,  he  was  for  hearing  the  evidence  of  Wharram,  because 
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as  no  bill  of  exceptions  would  lie,  the  prosecutor  would  otherwise  be  without  remedy, 
whereas  the  defendant  if  convicted  might  move  for  a  new  trial :  but  he  said  he  would 
give  no  opinion  at  present,  further  than  observing,  that  in  Nunez's  case  the  suit  in  the 
Exchequer  was  then  depending,  whereas  the  suit  here  in  equity  seemed  to  be  at 
an  end  (1). 

Whereupon  Wharram  was  examined,  and  contradicted  the  defendant  in  all  the 
parts  of  his  examination  ;  but  being  only  a  single  witness  on  the  point  of  the  perjury, 
I  insisted,  there  was  no  occasion  to  go  into  our  defence.  And  the  Chief  Justice  being 
of  that  opinion,  the  defendant  was  acquitted  (2). 

(1)  Vide  Wells's  case,  Buller's  L.  N.  P.  289.  Rex  v.  Ellis,  ante,  1104,  and  the  note- 
But  in  an  indictment  for  perjury,  Ld.  Kenyon  C.J.  held,  that  the  defendant  in  the 
original  action  against  whom  the  verdict  went  was  an  incompetent  witness,  he  not 
having  paid  the  debt  and  costs.  Rex  v.  Eden,  Hil.  34  Geo.  3.  Espinasse's  Ca.  at 
Ni.  Pri.  97. 

(2)  Regina  v.  Muscat,  10  Mod.  194,  ace. 

[1231]    Trinity  Term,  18  Georgii  2,  Regis.    In  B.  R. 

Sir  William  Lee,  Knt.,  Chief  Justice,  Martin  Wright,  Esq.,  Thomas  Denison,  Esq., 
Sir  Michael  Foster,  Knt.,  Justices.  Sir  Dudley  Ryder,  Knt.,  Attorney  General. 
The  Hon.  William  Murray,  Solicitor  General. 

DoMiNUS  Rex  vers.  Bambridge. 

How  to  take  security  of  the  peace  where  a  marriage  is  disputed. 

A  woman  exhibited  articles  of  the  peace,  stiling  herself  the  wife  of  the  defendant, 
setting  out  acts  of  cruelty,  and  the  pendency  of  a  suit  in  the  Ecclesiastical  Court  for 
restitution  of  conjugal  rights.  The  defendant  coming  to  put  in  bail,  insisted  the 
recognizance  should  not  be  taken  so  as  to  carry  any  admission  of  the  marriage.  And 
the  Court  ordered  it  should  run  thus,  "To  keep  the  peace  towards  our  Sovereign  Lord 
the  King,  and  all  his  liege  people,  and  particularly  towards  Hannah  Penn,  who  hath 
exhibited  articles  of  the  peace  against  him  the  said  James  Bambridge,  by  the  name  of 
Hannah  Bambridge  wife  of  him  the  said  James,  and  that  he  shall  not  depart  the  Court 
without  leave,  &c." 

[1232]    Walker  vers.  Robinson. 

Certificate  on  44  Eliz.  against  costs  (1).     1  Wils.  93,  S.  C.  more  full. 

In  trespass  for  an  assault  and  taking  a  rope,  the  jury  gave  18d.  damages.  And 
Mr.  Justice  Burnet,  who  tried  the  cause,  certified  his  approbation  of  the  verdict,  accord- 
ing to  43  Eliz.  c.  6,  in  order  to  prevent  costs.  The  plaintifT  however  moved  (as  it 
was  a  new  case)  for  costs  de  incremento,  pretending  here  was  an  asportation,  which  on 
22  &  23  Car.  2,  c.  9,  has  been  always  held  to  carry  costs.  But  the  Court  in  this  case 
refused  it,  for  the  43  Eliz.  takes  in  all  but  a  few  excepted  cases,  of  which  this  is  not 
one.  And  though  it  has  not  been  usual  to  grant  a  certificate  on  this  Act,  yet  we  have 
often  known  it  threatened.  And  in  the  case  of  JFliite  v.  Smith  in  C.  B.  Pasch.  17  Geo.  2, 
Chief  Justice  Willes,  in  an  action  for  taking  sand  on  Hounslow-Heath,  did  certify,  and 
prevented  costs. 

(1)  Vide  Howard  v.  Cheshire,  Say.  Rep.  2.50.  Barilet  v.  Robins,  2  Wils.  258.  Dand  v. 
Sexton,  3  Term  Rep.  37. 

Between  the  Parishes  of  Saint  Peter  in  Sandwich  and  Goolaston 

in  Kent. 

Servant  going  to  sea  with  his  master's  leave,  and  finding  another  to  do  his  work, 
is  settled.     Burr.  Sett.  Ca.  251,  S.  C. 

A  servant  was  hired  for  a  year,  during  which  he,  with  his  master's  leave,  went  to 
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sea  upon  the  herring  fishery,  but  hired  another  to  do  his  work  in  the  mean  time  :  he 
returnee)  at  the  end  of  three  weeks  after  the  expiration  of  his  year,  settled  with  his 
master,  and  received  his  whole  year's  wages. 

This  the  sessions  held  was  not  a  service  for  a  year  ;  but  the  Court,  on  the  authority 
of  the  case  of  Mip  (ante,  423),  and  Becdes  v.  Leoatojf,  (ante,  1207)  held  it  a  settlement ; 
saying  he  was  to  be  considered  all  the  while  as  in  the  service  of  his  master  (I),  and 
the  person  he  found  to  do  his  work  was  his  servant,  and  not  the  master's  :  wherefore 
the  order  was  quashed. 

(1)  Rex  V.  Ivinghoe,  ante,  92,  S.  P.  per  Pratt  C.J. 

The  Weavers'  Company,  qui  tam,  vers.  Forrest. 
May  declare  qui  tam  tho'  the  process  is  not  so.     Post,  1241. 

A  bill  of  Middlesex  was,  to  answer  to  the  Weavers'  Company :  and  the  declaration 
was  in  the  name  of  the  Company,  qui  tam  for  themselves  and  the  poor  of  a  parish 
where  the  offence  was  committed  :  it  was  moved  therefore  to  stay  the  proceedings, 
because  the  declaration  differed  from  the  process ;  but  the  Court  held  it  right,  it  not 
being  usual  to  insert  in  the  bill  of  Middlesex  on  what  account  or  in  what  right  the 
party  sues,  as  in  the  case  of  executors  and  administrators,  the  case  of  an  assignee  of 
a  bail-bond,  and  the  like,  where  the  process  is  only  ad  respondendum  to  A.  B.(l). 

[1233]  Then  exception  was  taken  to  the  notice  at  the  bottom  of  the  process, 
which  was  only  to  appear  at  the  return  thereof,  being  the  14th  of  June  without  saying 
this  instant,  or  expressing  the  year  of  our  Lord,  or  of  the  King  (2):  but  the  Court 
said,  it  must  be  understood  the  next  14th  of  June,  and  held  it  right. 

(1)  Lloyd  v.  miliams,  2  Black.  722.  3  Wils.  141,  S.  P.  in  C.  B.  But  it  would 
have  been  otherwise  if  the  process  had  been  to  answer  the  plaintiff  qui  tam,  &c.  and 
the  declaration  had  been  in  his  own  name,  Canning  v.  Davis,  B.  R.  4  Burr.  2417. 
Canning  v.  Davis,  S.  P.  in  C.  B.  Barnes  494.  Meggs  Assignee  v.  Ford,  E.  2.5  Geo.  3, 
Imp.  Prac.  K.  B.  172.     Vide  also  Turing  v.  Jones,  5  Term  Rep.  402. 

(2)  JVingfield  v.  Beard,  Barnes  419.  White  v.  IVashington,  Prac.  Reg.  347,  are 
contra  as  to  the  practice  in  C.  B.  But  a  latter  determination  in  Elliot  v.  Farrot, 
Barnes  225,  overrules  these  cases,  and  agrees  with  the  present  decision. 

Between  the  Parishes  of  Maidstone  and  *  Hedcome  in  Kent. 

Certificate  conclusive  to  the  parish  that  gives  it.     Burr.  Sett.  Ca.  251,  233,  and 
Sess.  Ca.  ed.  1750,  vol.  2,  p.  391,  No.  206,  S.  C. 

Maidstone  certificated  Richard  Burden  and  Mary  his  wife,  who  came  therewith 
into  Hedcome,  and  had  four  children.  And  upon  his  becoming  actually  chargeable, 
they  were  all  sent  back  to  Maidstone  by  an  order  of  two  justices  of  the  peace. 

Upon  appeal  to  the  sessions,  it  was  stated,  that  the  man  in  1715,  lawfully  inter- 
married with  Mary  Lee,  who  then  appeared  in  Court,  and  by  whom  he  had  several 
children,  who  were  all  maintained  at  Maidstone,  as  the  wife  and  children.  That  in 
1730,  he  (in  fact)  married  Mary  Bromhall,  who  was  the  woman  that  removed  with 
him  to  Hedcome,  and  is  the  same  that  was  now  sent  back  to  Maidstone  ;  but  the 
sessions  considering  they  were  both  called  Mary,  and  that  Maidstone  actually  main- 
tains Mary  the  real  wife,  and  all  her  chililren  ;  were  of  opinion,  the  others  were  not 
to  be  sent?  back  to  Maidstone ;  and  therefore  confirmed  the  order  of  the  two  justices 
as  to  the  man,  and  quashed  it  as  to  the  woman  and  the  children  of  the  second 
marriage. 

And  now  on  debate  in  B.  R.  it  was  held,  that  the  two  justices  of  the  peace  had 
done  right  in  sending  them  all  back  to  Maidstone,  for  the  certificate  is  conclusive  to 
Maidstone  :  and  upon  the  fact  stated,  it  does  sufficiently  appear,  what  Mary  it  was 
that  was  meant  by  the  certificate  :  and  that  this  case  did  not  differ  from  that  of  New 
Wimlsor  and  JFIiite  JFaltham  (ante,  186),  nor  did  it  alter  the  case,  that  Maidstone  had 
the  real  wife  and  children  to  maintain  also  :  they  therefore  confirmed  the  order  of 
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[1234]  sessions  as  to  the  man,  quashed  it  as  to  the  rest,  and  confirmed  the  order  of 
the  two  justices  of  the  peace  in  toto. 

*  Should  be  Headcorn.     Burr.  Settl.  Cas.  253,  pi.  86,  note  to  2d  ed. 

Turner  vers.  Schomberg. 

Where  common  bail.     Ante,  1218. 

The  defendant  gave  his  note  for  361.  He  was  afterwards  discharged  on  the 
Insolvent  Debtors  Act  *  :  afterwards  meeting  the  plaintiff,  he  promised  to  pay  the 
debt  at  two  guineas  per  month,  and  paid  twelve  guineas  accordingly.  And  being 
now  sued  for  t  the  rest,  the  Court  discharged  him  on  common  bail,  saying  it  was  no 
new  consideration,  but  the  old  debt(l). 

*  16  G.  2,  c.  17,  s.  18. 

t  See  Barnes  81,  82,  on  11  G.  2,  c.  9,  n.  to  2d  ed. 

(1)  S.  P.  where  a  promise  was  made  subsequent  to  bankruptcy,  and  the  debt 
prior.     Bailey  v.  Dillon,  2  Burr.  736. 

Webb  vers.   Holt. 

Practice  as  to  pleading  as  will  stand  by. 

The  defendant  pleading  a  sham  plea  ;  the  plaintiff  obtained  the  common  rule, 
that  the  defendant  should  plead  peremptorily  on  the  morrow,  and  that  such  plea  shall 
not  be  waived  ;  and  served  it  on  the  defendant's  attorney,  who  taking  no  notice  of  it, 
the  plaintiff  after  the  day  was  out,  signed  judgment:  which  the  Court  on  the  Master's 
report  held  to  be  irregular,  the  first  plea  standing,  if  the  defendant  did  not  lay  hold 
of  the  opportunity  given  him  of  altering  it,  whereby  the  plaintiff  has  the  benefit  of 
his  motion. 

DoMiNus  Rex  vers.  Hendricks. 

B.  R.  will  not  grant  information  for  usury  after  the  suit  is  lapsed  to 
the  Crown.    MSS.  S.  C. 

By  12  Ann.  c.  16,  the  treble  value  is  recoverable  on  an  usurious  contract,  one 
moiety  to  the  Crown,  and  the  other  to  him  that  will  sue  for  the  same.  By  31  Eliz. 
c.  5,  s.  5,  the  common  informer  is  limited  to  a  year  after  the  offence  committed,  and 
if  no  such  suit  is  brought  within  the  year,  then  the  Crown  may  sue  at  any  time 
within  two  years  after  the  end  of  the  first  year. 

In  this  case  the  year  was  expired  ;  but  within  the  other  two  years,  I  moved  upon 
proper  affidavits,  for  an  information,  and  obtained  a  rule  to  shew  cause :  but  the 
Court  afterwards  discharged  it,  being  of  opinion,  that  it  was  a  matter  left  to  the 
discretion  of  the  Crown,  which  the  Court  bad  not  power  to  exercise :  and  there  never 
was  an  instance,  where  for  a  penalty  vested  in  the  Crown  only,  this  Court  ever 
granted  an  information ;  but  they  are  always  filed  by  the  Attorney  General,  who  is 
the  proper  officer  in  those  cases. 

Marsh  et  Al',  Assignees  of   May  a  Bankrupt,  vers.  Chambers. 

Note  indorsed  to  a  debtor  of  a  bankrupt  after  the  bankruptcy  cannot  be  set  off. 
Tri.  at  N.  Pri.  167.     1  Wils.  Rep.  782. 

In  assumpsit  the  defendant  was  proved  to  be  indebted  to  the  bankrupt  in  2081. 
By  a  set  off,  and  bringing  money  into  Court,  this  whole  demand  would  be  discharged, 
if  tbo  defendant  was  intitled  to  be  allowed  1271.  upon  a  note  of  the  bankrupt's,  which 
he  claimed  as  indorsee,  the  case  as  tO'  which  was  thus  :  "  "iV-^ 

One  Scott  who  was  possessed  of  this  note  at  the  time  of  the  bankruptcy,  applied 
to  the  defendant,  who  he  knew  owed  [1235]  more  money  to  the  bankrupt's  estate, 
desiring  him  to  take  the  note  and  claim  a  credit  for  it,  on  settling  with  the  assignees. 
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according  to  5  Geo.  2,  c.  30.  The  defendant  scrupled  it,  and  the  bankrupt  would  not 
consent;  but  at  last  the  defendant  ventured,  upon  Scott's  indorsement  (who  he  said 
was  a  good  man)  to  pay  the  1271.  and  upon  notice  to  set  off',  produced  the  note.  I 
opposed  its  being  allowed,  it  appearing  to  be  an  indorsement  after  the  bankruptcy, 
whereas  the  words  of  the  Act  are  mutual  debts  before;  and  as  it  was  an  unjust 
attempt  in  Scott,  to  get  20s.  in  the  pound.  But  the  Chief  Justice  considering  it 
might  be  dangerous  to  inquire  into  the  precise  time  of  indorsing  negotiable  notes, 
directed  the  jury  to  allow  it  ;  which  with  much  difficulty,  and  merely  in  deference  to 
his  opinion,  they  did.  But  upon  motion  for  a  new  trial  the  verdict  was  set  aside, 
with  the  concurrence  of  the  Chief  Justice,  the  words  of  the  Act  being  as  before  stated, 
and  the  defendant  having  no  right  to  stand  in  a  better  condition  than  Scott,  who 
could  only  come  in  for  a  dividend  :  besides,  it  would  be  of  ill  consequence  in  trade,  if 
debtors  to  the  bankrupt's  estate  should  be  allowed  to  buy  up  debts,  in  order  to  set 
them  off'  in  this  manner.  They  gave  no  opinion  how  it  would  be,  if  the  nature  of  the 
transaction  and  the  time  of  the  actual  indorsement  did  not  appear. 

DoMiNUS  Rex  vers.  Sir  Henry  Penrice. 
Return  is  good  if  it  pursues  the  suggestion  of  the  writ. 

Mandamus,  suggesting  that  Matthew  Hubbard  was  in  Easter  Week  chosen  church- 
warden of  Heston,  and  commanding  the  defendant  to  swear  him  in,  or  shew  cause  to 
the  contrary.  To  this  he  returned,  that  Hubbard  was  not  elected  in  Easter  Week, 
and  that  upon  his  off'ering  to  swear  him  in,  Hubbard  refused  to  accept  the  office. 

To  this  I  excepted,  for  that  the  return  had  confined  it  to  a  particular  time,  and 
was  in  the  nature  of  a  negative  pregnant,  for  he  might  be  chosen  at  some  other  time  ; 
and  returns  (which  are  not  traversable)  must  be  certain  to  every  intent.  Salk.  432. 
And  Hubbard's  refusal  could  be  no  reason,  for  he  might  change  his  mind,  and  the 
parish  had  an  interest  in  making  him  serve  the  office.  And  the  Court  held  the  latter 
part  of  the  return  insignificant ;  but  as  to  the  first  exception,  they  held  it  good,  as  it 
pursued  the  suggestion  of  the  writ(l),  and  therefore  allowed  the  return. 

(1)  Rex  V.  Hill,  1  Show.  253,  S.  P. 

[1236]    Sparrow  vers.  Caruthers. 

[Commented  on,  Hurry  v.  Eoyal  Exchange  Assurance  Company,  1801, 
2  Bos.  &  P.  435.] 

Goods  lost  after  the  owner  has  taken  them  from  the  ship  into  a  lighter  is  no 
charge  on  the  insurer.     Park,  on  Mar.  Insur.  23. 

The  defendant  insured  goods  to  London,  and  until  the  same  should  be  safely 
landed  there.  The  ship  arrived  in  the  port  of  London,  and  the  owner  of  the  goods 
sent  his  lighter,  and  received  the  goods  out  of  the  ship  :  but  before  they  reached  land, 
an  accident  happened  whereby  the  goods  were  damaged  ;  for  which  this  action  was 
brought  against  the  insurer.  For  the  defendant  it  was  insisted  upon,  that  the  accident 
happening  after  the  owner  had  taken  the  goods  into  his  possession,  it  was  a  loss  after 
the  insurance  was  ended.  To  which  I  answered,  that  if  this  had  been  an  action 
against  the  master  or  owners  of  the  ship,  that  would  have  been  a  good  answer ;  for 
they  were  certainly  discharged  ;  but  in  this  action  it  could  be  no  answer,  for  during 
all  the  voyage  it  might  as  well  be  said  the  goods  were  in  the  possession  of  the  assured, 
who  took  the  ship  to  freight,  and  whose  servant  the  master  was  to  this  purpose,  as 
much  as  the  lighterman  :  and  these  words  are  put  into  policies,  to  guard  against  all 
sorts  of  losses,  till  there  is  an  actual  landing ;  because  in  the  case  of  ships  of  great 
burthen,  that  are  forced  to  lie  off,  there  may  be  a  carriage  for  many  miles  in  boats  or 
lighters,  and  it  was  in  the  course  of  trade  for  the  owner  of  the  goods  to  send  his 
lighter.  But  the  Chief  Justice  held,  the  insurer  was  discharged.  He  said  it  would 
have  been  otherwise,  had  the  goods  been  sent  by  the  ship's  boat,  which  is  considered 
as  part  of  the  ship  and  voyage.     And  the  jury  (which  was  of  merchants)  expressing, 

K.  B.  XXII.— 37 
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they  thought  it  turned  upon  that  distinction,  brought  in  a  verdict  as  to  this  point 
against  the  plaintiff. 


[1237]    Michaelmas  Term,  19  Georgii  2,  Regis.     In  B.  R. 

Sir  William  Lee,  Knt.,  Chief  Justice.  Sir  Martin  Wright,  Knt.,  Sir  Thomas  Denison, 
Knt.,  Sir  Michael  Foster,  Knt.,  Justices.  Sir  Dudley  Ryder,  Knt.,  Attorney 
General.     The  Hon.  William  Murray,  Solicitor  General. 

Finch  et  Ux'  vers.  Duddin  et  Ux'. 

Baron  and  feme.     Mich.  20  G.  2,  Langstaffc  v.  Eaiiie  et  Ux', 
the  same  point  ruled  again. 

In  an  action  for  a  battery  of  the  plaintiff's  wife  by  the  defendant's  wife,  there  was 
judgment  for  the  plaintiffs,  and  the  wife  of  the  defendant  was  only  taken  in  execution. 
She  moved  to  be  discharged,  but  upon  affidavits  of  endeavors  to  take  the  husband, 
and  it  not  appearing  there  was  any  design  to  screen  him,  the  Court  refused  it,  on  the 
authority  of  Pitt  v.  Meller  et  Ux',  ante,  1167. 


Henbury  vers.  Rose. 

Practice. 

On  the  back  of  the  issue  was  wrote.  Take  notice  of  trial  at  the  next  assizes.  And 
though  there  was  no  date,  or  county,  or  attorney's  name  mentioned ;  yet  being  on  the 
back  of  the  issue,  the  Court  held  it  good  ;  but  that  it  would  not  be  so  on  a  separate 
paper. 

[1238]     Mattison  qui  tam  vers.  Allanson. 

New  trial  where  not  grantable. 

An  action  was  brought  upon  the  late  statute  against  horse-racing  for  the  penalty  ; 
and  the  jury  found  a  verdict  for  the  defendant,  contrary  to  plain  evidence;  and  the 
Court  denied  a  new  trial,  there  being  no  proof  of  any  misbehaviour  in  the  defendant, 
or  tampering  with  the  jury(l).  And  this  was  vrithin  the  reason  of  cases  in  the 
Exchequer  where  verdicts  for  defendants  are  never  set  aside  for  penalties  in  the  case  of 
duties ;  and  this  is  excepted  out  of  the  Statute  of  Jeofails,  as  much  as  indictments  (2). 

(1)  Seymour  Bart,  qui  tam  v.  Bay,  ante,  899. 

(2)  How  far  actions  and  informations  grounded  on  penal  statutes  are  amendable. 
Vide  1  Com.  Dig.  Amendment  (262),  485. 


Gary  vers.  Holt. 

In  trespass  the  plaintiff  need  only  falsify  the  defendant's  title. 

The  plaintiff  declared  in  trespass  upon  his  possession  ;  the  defendant  makes  title, 
and  gives  colour  to  the  plaintiff;  the  plaintiff  replies,  de  injuria  sua  propria,  and 
traverses  the  title  set  out  by  the  defendant ;  and  upon  demurrer,  and  on  the 
authority  of  GosUn  v.  JFilliams,  P.  5  Goo.  1  (a),  the  Court  held  this  a  good  replication  ; 
for  it  lays  the  defendant's  title  out  of  the  case,  and  then  it  stands  upon  the  plaintiff's 
possession,  which  is  enough  against  a  wrong-doer;  and  the  plaintiff  need  not  reply  a 
title.     Judgment  pro  quer'(l). 

(a)  Rep.  Fort.  378. 

(1)  Vide  Fernon  v.  Goodrich,  ante,  5.     Bull.  L.  N.  P.  93. 
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The  Mayor,  &c.  of  Northampton  vers.  Thomas  Ward. 

Erecting  a  stall  in  a  market  is  not  of  common  right,  and  trespass  is  the  proper  remedy 
for  so  doing  (1).     1  Wils.  107,  S.  C.  with  the  last  argument  at  the  Bar. 

The  plaintiffs  declare  for  a  trespass  committed  by  the  defendant  in  breaking  and 
entering  their  close  called  the  Butcher  Kow,  and  erecting  a  stall  there.  The  defendant 
pleaded  several  pleas,  which  went  to  issue,  and  were  found  against  him.  But  his  third 
plea  was,  that  there  is  a  publick  market  held  every  Saturday  in  the  locus  in  quo  for 
selling  of  butchers  meat ;  wherefore  he  entered  the  market  with  his  meat,  in  order  to 
sell  it,  and  for  that  purpose  erected  a  stall  in  the  open  market,  for  the  necessary 
exposing  his  meat  to  sale,  and  laid  his  meat  upon  the  stall,  prout  ei  bene  licuit,  quae 
est  eadem,  &c.  The  plaintiffs  replied,  that  they  were  seised  in  fee  of  the  close  and 
market,  and  that  the  defendant  without  their  licence,  and  of  his  own  wrong,  entered 
and  set  up  the  stall.     To  this  there  was  a  frivolous  rejoinder,  and  a  demurrer. 

It  was  three  times  argued  at  the  Bar,  and  insisted  on  for  the  [1239]  defendant, 
that  he  had  not  only  a  right  to  come  into  the  market,  but  also  to  erect  a  stall  there ; 
and  that  if  he  had  not,  yet  trespass  was  not  the  proper  remedy. 

And  now  Lee  C.J.  delivered  the  resolution  of  the  Court. 

As  to  the  first  point,  they  were  all  of  opinion,  that  though  every  person  has  of 
common  right  a  liberty  of  coming  into  a  publick  market  for  the  purpose  of  buying 
and  selling ;  yet  he  has  not  of  common  right  a  liberty  of  placing  a  stall  there,  but  he 
must  acquire  that  by  a  compensation,  which  is  called  stallage  ;  and  in  Blunt's  Law 
Dictionary,  Minsheu's,  Boyer  verbo  estallage,  and  Spelman's  Glossary,  is  defined  to 
be  a  satisfaction  to  the  owner  of  the  soil,  for  the  liberty  of  placing  a  stall  upon  it : 
and  if  in  the  erecting  one  the  soil  is  broke,  it  is  called  piccage.  And  this  of  stallage 
is  so  fixed  to  the  owner  of  the  soil,  that  in  Mo.  474,  it  is  held  to  descend  to  the 
borough  English  heir,  though  the  right  to  hold  the  market  goes  to  the  eldest  son. 
It  is  not  properly  a  toll,  which  can  only  be  due  by  grant  or  prescription;  whereas 
stallage  is  demandable  in  the  case  of  a  new  erected  market ;  and  the  soil  is  no  farther 
considered  as  dedicated  to  the  publick,  than  the  common  right  of  entry  goes. 
2  Inst.  220.     1  Ld.  Raym.   149. 

As  to  the  second  point,  they  were  all  of  opinion,  that  an  action  of  trespass  was  the 
proper  remedy  for  the  owner  of  the  soil,  against  one  who  wrongfully  places  a  stall 
there  :  and  he  could  have  no  other  remedy  ;  he  could  not  distrain  damage  feasant  (2), 
or  if  he  could,  it  would  not  follow  that  trespass  does  not  lie.  He  cannot  bring  debt 
or  assumpsit,  for  there  is  no  certain  duty,  or  implied  contract.  Spelman  says,  the 
stallagiator  must  facere  redemptionem  cum  prasposito  burgi,  secundum  quod  cum  eo 
convenire  poterit. 

In  all  cases  of  exceeding  the  authority  given  by  law,  the  party  is  a  trespasser. 
6  Carpenter's  case,  8  Co.  2  Roll.  Abr.  561,  G.  1.  And  this  is  not  so  properly  a  non- 
feasance, as  a  mis-feasance.  Though  a  man  has  a  right  to  go  into  a  church,  yet  he  has 
no  right  to  erect  a  pew  there,  without  the  direction  of  the  Ordinary. 

They  held  therefore,  that  the  plaintiffs  had  a  right  to  a  satisfaction  as  owners  of 
the  soil,  and  that  they  had  pursued  the  proper  remedy  :  wherefore  judgment  was 
given  for  the  plaintiffs. 

(1)  So  trespass  lies  for  placing  tables,  stools,  &c.  in  a  market  place  for  sale  with- 
out leave  of  the  owner  of  the  soil.     The  Mayor  of  Noiivich  v.  Swan,  2  Black.  1116. 

(2)  TVigly  v.  Peachy,  2  Ld.  Eaym.  1589,  ace. 

[1240]    Between  the  Parishes  of  Croscombe  and  St.  Cxjthbert  in  Wells. 

Servant  removing  with  his  master  in  the  second  year  gains  a  settlement  although 
there  was  no  new  hiring.     Burr.  Sett.  Ca.  356,  S.  C.  much  fuller. 

A  servant  was  hired  for  and  served  a  year  in  Croscombe.  He  continued  to  serve 
on  there  without  any  new  agreement  for  a  quarter  of  a  year,  when  the  master 
removed  into  a  house  in  St.  Cuthbert's,  where  the  servant  continued  with  him  for 
half  a  year,  and  then  married.     The  question  was,  whether  this  was  a  settlement  in 
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St.  Cuthbert's  within  the  reason  of  those  cases  that  have  held  the  settlement  to  be 
gained  where  the  last  forty  days  service  was  1  And  the  Court  held  it  a  settlement 
there,  for  it  is  still  a  continuing  in  the  same  service  within  the  meaning  of  8  &  9  W.  3, 
c.  30,  though  there  is  no  new  agreement.  And  upon  the  whole  there  has  been  between 
this  master  and  servant  a  hiring  and  service  for  above  a  year.     Ante,  1164. 

DoMiNUS  Rex  vers.  Baker. 
Conviction  good  where  only  laid  that  the  evidence  was  read  to  the  party  (1). 

In  a  conviction  for  keeping  a  lottery-office  contrary  to  the  late  statute,  it  was 
stated  that  Jones  gave  information  before  two  justices,  and  Martindale  a  credible 
witness  proved  the  fact,  whereupon  due  summons  issued,  and  the  defendant  appeared  ; 
and  the  information  aforesaid,  and  the  said  evidence  thereupon  given,  being  now 
here  read  unto  and  fully  understood  by  the  said  Francis  Baker,  he  is  asked  what  he 
has  to  say. 

I  objected,  that  it  should  appear,  the  evidence  was  given  in  the  hearing  of  the 
defendant;  whereas  it  was  only  read,  whereby  the  defendant  loses  the  benefit  of  a 
cross  examination  :  but  the  Court  held  it  well  enough,  for  all  is  a  history  in  the 
present  sense,  and  supposed  to  pass  at  the  same  time  :  and  if  it  had  been  heard,  it 
might  be  said  to  be  only  hearing  it  read.  In  these  cases  it  is  enough,  that  it  does 
not  appear  to  be  wrong ;  and  it  is  laid  to  be  fully  understood  by  him.  In  the  case  of 
Theed  on  the  Candle  Act,  it  was  held  not  to  be  necessary  to  aver  the  entry  of  the 
officer  to  be  in  the  day-time,  and  not  in  the  night,  when  a  constable's  presence  would 
be  necessary.     The  conviction  was  confirmed. 

(1)  Rex  V.  Vipont,  2  Burr.  1163,  seems  contra.  See  also  Rex  v.  Crowlher,  1  Term 
Eep.  125,  and  the  observations  upon  this  case,  Boscawen  on  Convictions  71,  76. 

[1241]    The  Weavers  Company,  qui  tam,  vers.  Forrest,  and  Four  Others, 
in  Separate  Actions.    Ante,  1232. 

Defendant  who  has  oyer  is  not  bound  to  insert  it  in  his  plea.  N.B.  It  was  held  in 
C.  B.  (where  other  like  actions  were  brought)  that  the  words  of  7  Geo.  2,  being 
any  person  or  persons,  a  corporation  could  not  sue  as  a  common  informer. 

The  company  brought  actions  as  common  informers  for  the  penalties  in  the  statute 
7  Geo.  2,  c.  7,  for  selling  printed  callico,  and  set  out  their  charter,  to  shew  they  had 
power  to  sue  and  be  sued,  with  a  profert.  The  defendants  demanded  oyer,  and  had 
a  copy  of  the  charter  delivered  to  them  ;  after  which  they  put  in  the  general  issue  of 
nil  debet  taking  no  notice  of  the  oyer.  The  plaintifl's  made  up  the  issue,  and  inserted 
the  prayer  and  oyer  at  the  head  of  the  pleas,  and  demanded  to  be  paid  for  it ;  upon 
which  the  Court  was  moved  to  expunge  it,  for  though  the  defendants  had  a  right  to 
see  whether  the  plaintifis  may  sue,  yet  they  are  not  bound  to  insert  the  oyer,  but  may 
plead  to  the  merits. 

On  the  other  side  it  was  insisted,  that  the  demand  and  giving  oyer  is  the  act  of 
the  Court,  whose  acts  either  party  has  a  right  to  record.  And  Carthew  301. 
Ld.  Eaym.  969,  1055.  1  Saund.  306.  Lutw.  680.  1  Vent.  37.  2  Mod.  189. 
Cro.  Jac.  679.     Co.  Litt.  260  a.  were  cited. 

But  the  Court  held,  that  if  the  plaintiffs  would  avail  themselves  of  the  letters 
patent  being  set  out  at  large,  they  ought  to  do  it  by  praying  them  to  be  inrolled  at 
the  head  of  their  replication,  and  ought  not  to  do  it  at  the  defendant's  expence,  and 
therefore  ordered  the  oyer  to  be  expunged  (1). 

(1)  Vide  The  Weavers  Company  v.  Ware,  C.  B.  Mich.  8  Geo.  Barnes  327,  is  contra, 
and  see  Wallace  v.  Dutchess  of  Cumberlavd,  4  Term  Rep.  370,  that  if  defendant  after 
craving  oyer  of  a  deed  do  not  set  forth  the  whole  of  it,  the  plaintiff  may  sign  judgment 
as  for  want  of  a  plea,  or  the  Court  will  quash  it.  Slater  v.  Home,  E.  34  Geo.  3,  S.  P. 
2  Tidd's  Prac.  K.  B.  309. 
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Jones  vers.  Edwards. 

Construction  of  the  Act  for  Making  Landlords  Defendants  in  Ejectment. 
S.  C.  cited  2  Burr.  757. 

By  the  statute  11  Geo.  2,  c.  19,  it  is  provided,  that  the  landlord  may  make  himself 
a  defendant  in  ejectment,  tho'  the  tenant  refuses  to  appear ;  and  though  judgment  is 
signed  against  the  casual  ejector,  the  Court  shall  order  a  stay  of  execution,  until  they 
make  further  order  therein. 

In  this  case  the  landlord  appeared  without  the  tenant ;  and  after  a  verdict  for  the 
plaintiff,  he  brought  a  writ  of  error,  upon  which  the  plaintiff  moved  to  take  out 
execution  ;  which  the  Court  refused  to  grant,  for  though  it  is  left  to  their  discretion, 
yet  that  can  only  be  a  legal  one.  The  Act  intended  to  put  the  landlord  in  the  place 
of  the  tenant,  that  he  should  not  be  stripped  by  any  act  of  the  tenant,  and  it  ought 
to  be  considered  as  if  the  tenant  had  brought  error,  which  would  undoubtedly  be  a 
[1242]  supersedeas.  This  Court  cannot  take  upon  them  to  judge,  whether  there  is 
error  in  the  proceedings  or  not(l). 

(1)  Farside  on  the  demise  of  Lord  Sydney  Beauderk  v.  Hayley,  S.  P.  in  C.  B. 
Barnes  208,  and  see  Gem'ge  ex  dern.  Bradley  v.  JVisdom,  that  the  landlord  must  assign 
this  reason  on  the  day  for  shewing  cause  against  the  rule  for  leave  to  take  out 
judgment  against  the  casual  ejector,  or  the  Court  will  not  permit  him  to  open  the 
matter  again,  2  Burr.  757. 

Forbes  vers.  Lord  Middleton. 

Defendant  must  search  for  a  concilium.  The  plaintiff  is  not  obliged  to  serve  the  rule 
when  defendant  demurs  (1).  Court  will  not  set  aside  regular  judgment  upon 
payment  of  costs,  to  give  the  defendant  the  advantage  of  a  nicety  in  pleading. 

In  assumpsit  the  defendant  pleaded  the  general  issue,  and  also  the  Statute  of 
Limitations  :  the  issue  was  found  against  him  at  the  assizes  ;  but  as  to  the  special 
plea  there  was  a  replication,  rejoinder,  and  surrejoinder,  to  which  the  defendant 
demurred,  and  the  plaintiff  joined  in  demurrer.  This  term  the  plaintiff  made  it  a 
concilium,  put  it  in  the  paper,  and  no  body  appearing  to  support  the  demurrer, 
obtained  judgment.  It  was  now  moved  to  set  this  aside  as  irregular,  the  rule  for  the 
concilium  having  never  been  served,  or  any  notice  given  of  putting  it  in  the  paper. 
But  the  Court  held  it  not  to  be  irregular,  and  that  it  was  the  duty  of  the  defendant 
to  search,  since  he  must  expect  the  plaintiff  would  proceed.  Then  it  was  moved  to 
set  it  aside  upon  payment  of  costs,  upon  the  foot  of  setting  aside  regular  judgments(2). 
But  the  Court  said,  that  was  never  to  be  done,  but  where  the  defendant  was  to  plead 
to  the  merits ;  not  to  give  him  the  advantage  of  a  nicety  in  pleading.  And  if  there 
.  was  any  ground  for  the  demurrer,  (as  in  fact  there  was)  he  might  bring  a  writ 
of  error,  but  they  would  not  relieve  him,  though  he  offered  to  waive  a  writ  of  error. 

(1)  Vide  Bland  v.  Darley,  3  Term  Rep.  350. 

(2)  Fox  V.  Glass,  ante,  823. 

DoMiNUS  Rex  vers.  Magrath. 

The  Court  will  bail  on  depositions  before  the  coroner.     Ante,  911. 

He  was  committed  for  manslaughter.  And  it  appearing  to  be  no  more,  upon  the 
depositions  before  the  coroner,  the  Court  admitted  him  to  bail,  according  to  Salk.  104. 
Trin.  5  Geo.  2,  Rex  v.  Dalton,  and  Mr.  Clifton's  case. 

Wilson  vers.  Rogers  et  Al'. 

Access  granted  to  books  of  Court  of  Conscience. 

The  plaintiff  was  sued  in  the  Court  of  Conscience  in  London,  and  was  taken  in 
execution,  for  which  he  brought  trespass  and  false  imprisonment ;  and  now  moved  for 
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liberty  to  inspect  the  book  of  the  proceedings  ;  which  upon  debate  was  granted,  so  far 
as  related  to  the  suit  against  himself  only.  Upon  this  ground,  that  every  man  has  a 
right  to  look  into  the  proceedings  to  which  he  is  a  party  (1). 

(1)  Vide  Edwards  v.  Vesey,  Cas.  temp.  Hardr.  128.  Brewers  Company  v.  Benson, 
Barnes  231.  Sed  vide  Doctor-  GhvenvoeU  v.  Doctor-  Burrell,  &c.  1  Ld.  Raym.  252. 
Carth.  421.     Aberry  v.  Dickenson,  Say.  Eep.  250. 

[1243]     De  Balf  vers.  Mackensie. 

There  shall  be  common  bail  on  a  recovery  in  a  foreign  Court.     Barnes  73, 

which  seems  S.  C. 

The  plaintiff  recovered  in  the  Court  of  Meudon  in  France  damages  and  costs  for 
a  malicious  prosecution  to  25001.  he  arrested  the  defendant  here,  and  held  him  to 
bail,  on  an  affidavit  of  so  much  being  due  to  him  upon  a  judgment  or  decree.  And 
the  Court  held,  this  did  not  warrant  holding  to  bail ;  for  upon  a  decree  here  there  can 
be  no  bail,  and  whatever  might  be  the  case  of  a  money  debt  contracted  and  sued  for 
abroad  ;  yet  this  being  a  case  of  damages  for  a  malicious  prosecution,  can  never  be 
construed  to  raise  a  debt  here.     So  common  bail  was  ordered  (1). 

(1)  According  to  the  report  in  Barnes,  this  point  was  not  stirred,  the  judgment 
being  void  ;  for  the  sentence  of  Meudon  was  annulled  by  an  appeal  to  a  Superior 
Court ;  the  practice  of  which  was  to  annul  the  sentence  of  the  Inferior  Court,  and 
proceed  as  in  an  original  suit. 

Massa  vers.  Dauling.    At  Guildhall. 

Usury  (1). 

Upon  usury  pleaded  to  an  action  against  the  defendant  as  indorser  of  a  note  for 
2001.  The  case  was,  that  Grace  took  the  note  upon  advancing  1971.  when  the  note 
had  three  months  to  run,  and  at  the  three  months  end  took  another  note  for  2001. 
upon  advancing  31.  for  other  three  months.  It  was  insisted,  that  this  was  not  usury, 
being  a  purchase  out  and  out  of  the  notes  :  and  both  parties  becoming  bankrupt,  and 
the  commissioners  refusing  to  let  these  notes  be  proved,  a  petition  was  preferred  to 
the  Lord  Chancellor,  who  directed  an  issue  upon  them.  And  now  Lee  Chief  Justice 
held,  that  this  was  usury  within  the  meaning  of  the  statute  12  Ann.  c.  16,  which 
prohibits  taking  more  than  51.  per  cent,  upon  any  contract  directly  or  indirectly  : 
however  he  left  it  to  the  jury  upon  the  question,  whether  this  was  to  be  deemed 
a  purchase  or  a  loan  ;  who  found  it  to  be  the  latter,  and  the  defendant  had  a  verdict. 

(1)  Vide  Richards  v.  Brown,  Cowp.  770.  Lo^ve  v.  Waller,  Dougl.  736.  See  further 
upon  this  subject,  1  Hawk.  P.  C.  ch.  82,  and  the  cases  collected  in  the  7th  edit. 
2  vol.  373.     6  Com.  Dig.  Usury  (A),  479,  et  seq. 

Waples  vers.  Eames.    At  Guildhall. 

[Referred  to,  Lidgett  v.  Sccreian,  1870,  L.  R.  5  C.  P.  200.] 

Insurer  is  liable  where  ship  goes  back  to  perform  quarantine.     Vide  Park  on 

Mar.  Insur.  35. 

The  ship  "  Success  "  was  insured  at  and  from  Leghorn  to  the  port  of  London,  and 
till  there  moored  twenty-four  hours  in  good  safety.  She  arrived  8th  July  at  Fresh- 
wharf,  and  moored,  but  was  the  same  day  served  with  an  order  to  go  back  to  the 
"  Hope  "  to  perform  a  fourteen  days  quarantine.  The  men  upon  this  deserted  her, 
and  on  the  12th  the  captain  applied  to  be  excused  going  back,  which  petition  was 
adjourned  to  the  28th,  when  the  regency  ordered  her  back ;  and  on  the  30th  she 
[1244]  went  back,  performed  the  quarantine,  and  then  sent  up  for  orders  to  air  the 
goods.  But  before  she  returned  the  ship  was  burnt  on  23d  August.  And  now  the 
question  was,  whether  the  insurer  was  liable  1 
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For  the  defondant  it  was  insisted,  that  the  ship  arriving  and  being  moored  on  8th 
July,  and  remaining  so  till  the  30tb,  here  was  a  performance  of  what  he  had  under- 
taken, and  his  risque  ought  not  to  be  extended  to  so  long  a  time  as  between  8th  July 
and  the  burning  23d  August. 

But  it  was  ruled,  that  though  the  ship  was  so  long  at  her  moorings,  yet  she  could 
not  be  said  to  be  there  in  good  safety,  which  must  mean  the  opportunity  of  unloading 
and  discharging,  whereas  here  she  was  arrested  within  the  twenty-four  hours,  and 
the  hands  having  deserted,  and  the  regency  taken  time  to  consider  the  petition,  there 
was  no  default  in  the  master  or  owners.  And  it  was  proved  that  till  the  fourteen 
days  were  expired,  there  could  be  no  application  to  air  the  goods.  Wherefore  the 
jury  found  for  the  plaintiff. 


[1245]    Hilary  Term,  19  aEORGii  2,  Regis.     In  B.  R. 

Sir  William  Lee,  Knt.,  Chief  Justice.  Sir  Martin  Wright,  Knt.,  Sir  Thomas  Denison, 
Knt.,  Sir  Michael  Foster,  Knt.,  Justices.  Sir  Dudley  Ryder,  Knt.,  Attorney 
General.     The  Hon.  William  Murray,  Solicitor  General. 

Watkins  vers.  Han  bury. 

One  in  execution  may  confess  a  new  judgment  without  the  presence  of  an  attorney  (1). 

The  defendant  being  taken  upon  a  capias  ad  satisfaciendum,  paid  part  of  the  debt, 
and  gave  a  warrant  of  attorney  to  confess  a  new  judgment  for  the  rest,  upon  time 
given  him  to  pay  it.  This  was  moved  to  be  set  aside,  because  no  attorney  was 
present  on  the  part  of  the  defendant  when  the  warrant  was  executed,  according  to 
two  standing  rules  of  the  Court  of  Car.  2,  and  4  Geo.  2,  the  first  of  which  indeed 
speaking  of  persons  in  custody  on  arrests,  may  extend  only  to  mesne  process  ;  but 
the  second  is  general,  and  relates  to  any  sort  of  custody.  But  the  Court  held  the 
warrant  of  attorney  to  be  well  given,  for  the  defendant  had  a  benefit  by  it  in  gaining 
time,  and  the  second  rule  must  be  construed  being  in  custody  as  aforesaid,  the  only 
intent  of  that  being,  to  make  it  necessary  to  have  an  attorney  on  the  part  of  the 
defendant,  whereas  under  the  former  rule,  an  attorney  for  the  plaintiflf  (who  was  not 
likely  to  advise  the  defendant  for  the  best)  was  sufficient. 

(1)  Vide  the  rule  ante,  902,  Fell  v.  Riley,  Cowp.  281.  Birch  v.  Sharland,  1  Term 
Rep.  715,  S.  P. 

[1246]     Vaughan  vers.  Fuller.     In  Middlesex. 

If  indorser  pays  part  of  a  note,  demand  on  the  drawer  is  unnecessary. 

In  an  action  upon  a  promissory  note  by  the  indorsee  against  an  indorser,  it  was 
proved  that  the  defendant  had  paid  part  of  the  money.  And  Chief  Justice  Lee  held 
that  sufficient,  to  dispense  with  the  proving  a  demand  upon  the  maker  of  the  note. 

Hubbard  vers.  Sir  Henry  Penrice. 

[Referred  to,  R.  v.  Allen,  1872,  L.  R.  8  Q.  B.  75.] 

Of  common  right  the  electing  churchwardens  is  in  the  parson  and  parishioners. 

To  a  mandamus  to  swear  the  plaintifT  churchwarden  of  Heston  in  Middlesex  ;  the 
defendant  returned,  that  he  was  not  duly  elected.  And  in  the  course  of  the  trial  the 
question  was,  where  the  common  right  of  chusing  churchwardens  rests  ?  The  plaintiff 
insisted,  it  was  in  the  parishioners  at  large  as  to  both,  and  would  therefore  have  left 
it  upon  the  defendant  to  shew  a  custom,  or  right  in  the  parson,  to  name  one ;  and 
cited  Carth.  118.  Noy  139,  for  that  purpose.  The  defendant  on  the  contrary 
insisted,  that  of  common  right  it  was  in  the  parson  and  parishioners  (1),  and  therefore 
it  lay  upon  the  plaintiff  to  prove  a  custom  in  the  parishioners  to  chuse  both  ;  and 
cited  Cro.  Jac.  532.     Cro.  Car.  551.     Noy  31.     1  Vent.  267.     And  of  this  opinion 
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was  the  Chief  Justice,  and  that  though  there  are  some  dictums  to  the  contrary,  yet 
they  had  never  been  regarded.  The  plaintiff  therefore  went  on  to  prove  a  custom  to 
chuse  both  by  the  parishioners,  but  failed  in  it ;  it  appearing,  that  though  the  parson 
had  generally  left  it  to  the  parishioners,  yet  he  had  sometimes  interfered. 

The  Chief  Justice  likewise  held,  that  a  curate  stood  in  the  place  of  the  parson  for 
the  purpose  of  nominating  one  churchwarden ;  and  cited  2  Vent.  41,  that  a  curate 
may  make  a  presentment. 

(1)  Stutter  V.  Frestm,  ante,  52,  S.  P.  ace.     Vide  3  Com.  Dig.  Esglise  (F.  1),  653. 

DoMiNus  Rex  vers.  Margaret  Cooper. 
None  but  a  barretor  or  scold  can  be  indicted  by  general  words. 

She  was  convicted  on  an  indictment  for  being  a  common  and  turbulent  brawler, 
and  sower  of  discord  amongst  her  quiet  and  honest  neighbours,  so  that  she  hath 
stirred,  moved,  and  incited,  divers  strifes,  controversies,  quarrels  and  disputes,  amongst 
His  Majesty's  liege  people,  contra  pacem,  &c.(l). 

[1247]  It  was  moved  in  arrest  of  judgment,  that  the  charge  was  too  general,  and 
did  not  amount  to  being  either  a  barretor  or  common  scold,  which  are  the  only  instances 
in  which  a  general  charge  will  be  sufficient.  1  Sid.  280.  6  Mod.  311,  and  2  Roll.  Abr. 
79.  2  Mod.  Cases  52.  Hawk.  198,  226,  and  Rex  v.  Taylor,  Mich.  3  Geo.  2,  ante,  849, 
were  cited  for  that  purpose. 

It  was  likewise  objected,  that  if  the  words  did  amount  to  a  description  of  a  scold, 
yet  it  should  be  laid  to  be  ad  commune  nocumentum  of  her  neighbours,  for  every 
degree  of  scolding  is  not  indictable. 

And  the  Court  was  of  opinion  (absente  C.  J.)  that  the  judgment  ought  to  be 
arrested  on  both  exceptions,  for  none  of  the  words  here  used  are  the  technical  words, 
and  it  must  be  laid  to  be  to  the  common  nusance. 

(1)  Bex  V.  Taylai;  ante,  849.     2  Hawk.  P.  C.  eh.  25,  sect.  59,  322. 

Fitzgerald  vers.  Plunket. 

No  judgment  can  be  entred  but  on  a  warrant  agreeable  to  the  rules,  though 

executed  abroad. 

The  Court  set  aside  a  judgment  entered  up  on  a  warrant  of  attorney  given  in 
Ireland  by  the  defendant  whilst  in  custody  on  mesne  process  at  the  suit  of  the 
plaintiff,  because  no  attorney  was  present  at  the  giving  it,  according  to  the  rule  of 
4  Geo.  2,  and  said  that  was  an  universal  rule,  and  this  plaintiff,  if  he  would  make 
use  of  this  Court,  must  confoim  to  its  rules;  comparing  it  to  the  case  of  stamping 
foreign  deeds  before  they  can  be  read  here(l). 

(1)  Vide  ante,  902. 

William  King  vers.  The  Inhabitants  of  the  Hundred  of  Bishop's 

Sutton  in  Hants. 

"  That  he  has  good  reason  to  suspect  that  the  fact  was  done  by  A.  and  B.  "  is  insuffi- 
cient affidavi 


I 


I  good  reason  to  suspect  that  the  fact  was  done  by  A.  and  B. "  is 
affidavit  in  an  action  against  the  hundred  under  9  Geo.  1,  c.  22. 


By  9  Geo.  1,  c.  22,  the  hundred  is  made  liable  for  damages  sustained  by  the 
wilful  burning  of  barns,  and  it  requires  the  party  injured  to  give  notice  withia 
two  days,  and  within  four  days  after  to  give  in  an  examination  upon  oath,  whether 
he  knows  the  person  or  persons  that  committed  such  fact,  or  any  of  them  :  and 
if  he  confesses  he  knows  them,  then  he  is  to  be  bound  by  recognizance  to  prosecute. 

In  an  action  upon  this  statute,  the  oath  proved  was,  that  ho  had  good  reasons 
to  suspect  the  fact  was  done  by  Robert  Gibbs  and  William  Langford,  both  of  such  a 
parish.  And  a  doubt  arising  at  the  assises,  whether  this  was  sufficient  or  not,  a  case 
was  made  and  twice  argued  at  the  Bar. 
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[1248]  And  upon  the  second  argument  the  Court  were  of  opinion,  that  the 
examination  did  not  maintain  the  action.  The  oath  required  is  a  condition  pre- 
cedent, and  for  the  sake  of  the  hundred,  and  to  prevent  screening  the  offenders. 
There  is  a  great  deal  of  difference  between  suspecting  and  knowing  :  a  man  who 
knows  the  offender  may  purposely  stop  at  the  word  suspect,  to  avoid  being  bound  to 
prosecute :  and  though  it  would  be  equivocating,  yet  it  would  hardly  bo  a  perjury 
assignable  ;  it  being  only  a  suppression  of  part  of  the  truth.  He  should  have  said, 
I  suspect  them  to  be  the  men,  but  I  do  not  know  it.  It  will  be  dangerous  to  let 
them  go  out  of  the  words  of  the  Act ;  and  therefore  the  defendants  must  have  the 
postea,  and  the  plaintiff  pay  the  costs  of  a  nonsuit. 

Fletcher  vers.  Sandys.    At  Guildhall. 

Within  what  time  a  banker's  note  must  be  demanded.     Ante,  1175,  and  the  note. 

A  banker's  note  for  5001.  was  paid  to  the  plaintiff  after  dinner,  who  sent  it  the 
next  morning  at  nine,  when  the  banker  had  stopped  payment :  and  it  was  ruled, 
that  there  was  no  laches  in  the  plaintitf,  so  as  to  fix  the  loss  on  him  ;  and  that  in 
all  these  cases  there  must  be  a  reasonable  time  allowed,  consistent  with  the  nature 
of  circulating  paper  credit. 

Dick  vers.  Barrell.    At  Guildhall. 
Policy.     Vide  19  Geo.  2,  c.  37.     Park  on  Mar.  Insur.  290. 

The  plaintiff  insured  interest  or  no  interest  on  any  ship  he  should  come  in  from 
Virginia  to  London,  beginning  the  adventure  on  his  imbarking  on  board  such  ship; 
the  money  to  be  paid,  though  his  person  should  escape,  or  the  ship  be  re-taken. 

He  embarked  on  the  "Speedwell,"  but  she  springing  a  leak  at  sea,  he  went  on 
board  the  "Friendship,"  and  arrived  safe  at  London;  but  the  "Speedwell"  was 
taken  after  he  left  her.  And  now  in  an  action  against  the  under-writer  he  was  held 
liable,  for  the  insurance  is  on  the  ship  the  plaintiff  set  out  in  ;  and  had  that  got 
safe  home,  and  the  other  been  lost,  the  plaintiff  could  not  have  recovered  upon  the 
foot  of  having  removed  his  person  into  that  ship  in  the  middle  of  the  voyage. 

[1249]     Barjeau  vers.  Walmsley. 

[See  Ex  parte  Pyke,  1878,  8  Ch.  D.  757.] 

A  parol  loan  of  money  to  play  with  is  not  void. 

The  plaintiff  and  defendant  gamed  together  at  tossing  up  for  five  guineas  a  time. 
And  the  plaintiff  having  won  all  the  defendant's  ready  money,  lent  him  ten  guineas 
at  a  time,  and  won  it,  till  the  defendant  had  borrowed  one  hundred  and  twenty 
guineas. 

In  an  action  for  money  lent,  it  was  insisted  for  the  defendant,  that  by  the  statute 
9  Ann.  c.  16,  the  plaintiff  could  maintain  no  action  :  for  by  that  Act  "  all  notes,  bills, 
bonds,  judgments,  mortgages,  or  other  securities,  or  conveyances,  given,  granted, 
drawn,  entered  into,  or  executed,  for  money  knowingly  lent  and  advanced  to  game 
with,  are  made  void."     And  the  borrowing  on  an  agreement  to  pay,  is  a  security. 

But  the  Chief  Justice  held  this  was  not  a  case  within  the  Act,  for  there  is  not 
the  word  contract,  as  in  the  Statute  of  Usury  :  and  the  word  securities,  as  it  stands 
in  this  Act,  must  mean  lasting  liens  upon  the  estate.  The  Parliament  might  think 
there  would  be  no  great  harm  in  a  parol  contract,  where  the  credit  was  not  like  to 
run  very  high  ;  and  therefore  confined  the  Act  to  written  securities.  Wherefore  the 
plaintiff  obtained  a  verdict  for  1261.(1) 

(1)  RoUnson  v.  Bland,  2  Burr.  1077.  1  Black.  Rep.  231.  Bull.  L.  N.  P.  274, 
S.  C.  S.  P. 

K.  B.  XXII.— 37* 
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Foster  vers.  Wilmer. 

An  intention  to  deviate  does  not  discharge  the  under-writers. 

The  insurance  was  from  Carolina  to  Lisbon  and  at  and  from  thence  to  Bristol : 
it  appeared,  the  captain  had  taken  in  salt,  which  he  was  to  deliver  at  Falmouth, 
before  he  went  to  Bristol ;  but  the  ship  was  taken  in  the  direct  road  to  both,  and 
before  she  came  to  the  point  where  she  would  turn  off  to  Falmouth.  And  it  was 
held,  the  insurer  was  liable  ;  for  it  is  but  an  intention  to  deviate,  and  that  was  held 
not  sufficient  to  discharge  the  underwriter.  In  the  case  of  Carter  v.  The  Royal 
Exchange  Assurance  Company,  where  the  insurance  was  from  Honduras  to  London, 
and  a  consignment  to  Amsterdam  :  a  loss  happened  before  she  came  to  the  dividing 
point  between  the  two  voyages,  which  the  insurer  was  held  to  pay  for(l). 

(1)  This  is  recognized  as  law  in  Theluson  v.  Ferguson,  Doug.  346.  Wooldridge  v. 
Boydell,  Doug.  16.  But  the  Court  have  in  these  cases  taken  the  nice  distinction, 
"that  if  the  ship  insured  for  one  voyage  sails  with  the  intention  of  performing  one 
totally  different,  though  she  be  taken  before  the  dividing  point  of  the  two  voyages, 
the  policy  is  discharged,  because  there  was  in  truth  no  inception  of  the  voyage  which 
the  under-writer  meant  to  insure.     See  also  Way  v.  Modigliani,  2  Term  Rep.  30. 

[1250]    Dean  vers.  Dicker. 

On  a  policy  interest  or  no  interest  a  recapture  after  being  in  an  enemy's  port  will 
not  avail  the  insurer  (1).     Heiaitt  v.  Flexney.     Like  case  upon  a  ransom. 

This  was  an  insurance  on  goods  by  the  Dursley  galley,  interest  or  no  interest,  at 
and  from  Jamaica  to  Bristol.  In  her  passage  she  was  taken  by  a  Spanish  privateer, 
and  carried  into  Mores,  a  port  in  Spain,  kept  eight  days,  and  then  cut  out  by 
an  English  ship.  And  the  plaintiff  insisting,  that  this,  though  on  goods,  was  to 
be  considered  as  a  wager  on  the  bottom  of  the  ship,  brought  his  action  as  upon 
a  total  loss.  The  defendant  insisted,  that  by  the  statutes  of  13  Geo.  2,  c.  4,  and 
17  Geo.  2,  c.  34,  this  ship  is  to  be  restored  to  the  owners  upon  paying  salvage,  and 
consequently  this  is  only  an  average  loss  ;  and  the  plaintiff  can  only  recover  upon 
a  total  one.  But  the  Chief  Justice  held,  that  in  this  case  the  plaintiff  ought  to 
recover ;  for  his  is  a  wager  upon  a  total  loss  in  the  voyage,  and  here  has  happened 
one ;  for  the  being  carried  into  port  and  detained  eight  days  makes  one.  And  where 
the  policy  is  interest  or  no  interest  the  provisions  of  the  Acts  in  the  case  of  valued 
policies  cannot  take  place.  The  Act  does  not  declare  the  property  is  not  gone  by 
such  a  capture,  but  only  provides  for  restoring  the  ship  to  whom  it  did  and  shall  be 
proved  to  have  belonged.  He  said  it  might  be  otherwise,  where  the  recapture  was 
before  the  ship  was  carried  intra  pr^sidia,  or  in  the  case  of  goods  actually  on  board, 
and  upon  a  valued  policy. 

(1)  See  the  several  cases  upon  this  subject  collected  in  Mr.  Parke's  Treatise  on 
Marine  Insurance,  p.  73  to  78.  But  the  19  Geo.  2,  c.  37,  enacts,  that  insurances 
made  on  ships  or  goods,  interest  or  no  interest,  or  without  further  proof  of  interest 
than  the  policy,  or  by  way  of  gaming  or  wagering,  or  without  benefit  of  salvage  to 
the  insurer,  shall  be  null  and  void.  Sect.  2  contains  an  exception  in  favour  of  private 
ships  of  war  fitted  out  solely  to  cruize  against  the  King's  enemies,  and  sect.  3  mer- 
chandizes, &c.  from  any  port  or  place  in  Europe  or  America,  in  the  possession  of 
Spain  or  Portugal.  But  this  Act  does  not  extend  to  insurances  of  foreign  property 
and  on  foreign  ships.     Thelluson  v.  Fletcher,  Doug.  315. 

ViCTORiN  vers.  Clkeve. 

What  is  departing  with  convoy.     Vide  Park.  348. 

The  plaintiff  insured  on  goods  in  the  "John  and  Jane"  from  Gottenburgh  to 
London,  with  a  warranty  to  depart  with  convoy   from  Fleckery.     In  July  1744,  the 
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ship  sailed  from  Gottenburgh  to  Fieckery,  and  there  she  waited  for  convoy  two 
months;  on  21  September  at  nine  in  the  morning  three  men  of  war  who  had  one 
hundred  merchant  ships  in  convoy,  stood  off  Fieckery,  and  made  a  signal  for  the 
ships  there  to  come  out,  and  likewise  sent  in  a  yaul  to  order  them  out.  There  were 
fourteen  ships  waiting,  and  the  "John  and  Jane"  got  out  by  twelve  o'clock,  and  one 
of  the  first ;  the  convoy  having  sailed  gently  on,  and  being  two  leagues  a  head.  It 
was  a  hard  gale,  and  by  six  in  the  afternoon  the  ship  came  up  with  the  fleet,  but 
could  not  get  to  either  of  the  men  of  war  for  sailing  orders,  on  account  of  the  gale 
of  wind.  It  was  stormy  all  night,  and  at  day  break  the  ship  in  question  was  in  the 
midst  of  the  fleet,  but  the  weather  was  so  bad,  that  no  boat  could  be  sent  for  sailing 
orders.  A  [1251]  French  privateer  had  sailed  amongst  them  all  night,  and  the  •22d 
it  being  foggy,  attacked  the  "John  and  Jane"  about  two,  who  kept  a  running  fight 
till  dark,  which  was  renewed  the  next  morning,  when  she  was  taken. 

For  the  defendant  it  was  insisted,  that  this  ship  was  never  under  convoy,  nor  is 
ever  considered  so  till  they  have  received  sailing  orders  ;  and  if  the  weather  would 
not  permit  the  captain  to  get  them,  he  should  have  gone  back.  But  the  Chief 
Justice  and  jury  were  both  of  opinion,  that  as  the  captain  had  done  every  thing  in 
his  power,  it  was  a  departing  with  convoy  :  and  these  agreements  are  never  confined 
to  the  precise  words ;  as  in  the  case  of  departing  with  convoy  from  London,  when 
the  place  of  rendezvous  is  Spithead  ;  a  loss  in  going  thither  is  within  the  policy.  So 
the  plaintiff'  recovered. 

ToNGE  vers.  Watts. 

[Referred  to,  Foley  v.  United  Fire  Insurance  Company,  1870,  L.  R.  5  C.  P.  161.] 

The  freight  a  ship  would  earn  is  no  part  of  the  damages  unless  the  goods  are  on  board. 

The  plaintiff  insured  on  ship  and  freight  at  and  from  Jamaica  to  Bristol.  A  cargo 
was  ready  to  be  put  on  board  ;  but  the  ship  being  careening,  in  order  for  the  voyage, 
a  sudden  tempest  arose,  and  she  and  many  others  were  lost.  The  rigging  and  parts 
of  her  were  recovered  and  sold  ;  and  the  defendant  paid  into  Court  as  much  as  upon 
an  average  he  was  liable  to  for  the  loss  of  the  ship  :  but  the  plaintiff  insisted  to 
be  allowed  6001.  for  the  freight  the  ship  would  have  earned  in  the  voyage,  if  the 
accident  had  not  happened.  But  as  the  goods  were  not  actually  on  board,  so  as  to 
make  the  plaintiff's  right  to  freight  commence ;  the  Chief  Justice  held,  he  could  not 
~  be  allowed  it,  and  he  was  called  (1). 

(1)  But  in  the  instance  of  a  valued  policy,  where  part  of  the  cargo  was  on  board 
when  the  ship  was  lost,  the  rest  being  ready  for  shipping,  it  was  held  that  the  insured 
was  intitled  to  recover  the  whole.  Montgomery  v.  Eggington,  3  Term  Rep.  362.  Vide 
Park.  36. 

Parish  vers.  Crawford. 

[Referred  to,  Sandeman  v.  Scmr,  1866,  L.  R.  2  Q.  B.  96  ;  Baumvoll  Manufadur  v. 
Gilchrist  [1891],  2  Q.  B.  321  ;  [1892],  1  Q.  B.  253 ;  [1893],  A.  C.  8.] 

The  owner  and  not  the  freighter  is  liable  for  a  loss  of  gold  sent  by  the  ship. 

The  defendant  was  sole  owner  of  a  ship,  which  he  let  to  one  Fletcher  for  a  voyage 
at  a  certain  sum,  and  Fletcher  was  to  have  the  benefit  of  carrying  the  goods.  The 
plaintiff  sent  a  quantity  of  moidores,  and  had  bills  of  lading  signed  by  the  captain  ; 
and  many  of  the  moidores  not  being  delivered  according  to  the  consignment,  an  action 
was  brought  against  the  defendant  the  owner  of  the  ship,  to  make  him  liable  as  far  as 
the  ship  and  freight  was  worth,  according  to  7  Geo.  2,  c.  15. 

For  the  defendant  it  was  insisted,  that  though  the  ship  was  his  property,  yet  he 
was  not  so  owner  as  to  be  liable  to  the  [1252]  plaintiff:  and  that  Fletcher  is  for  this 
purpose  the  owner.  But  it  appearing  the  defendant  had  covenanted  for  the  condition 
of  the  ship,  and  the  behaviour  of  the  master ;  the  Chief  Justice  held,  he  was  liable  to 
the  plaintiff,  and  the  freight  he  had  in  general  from  Fletcher  was  sufficient,  though 
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the  identical  freight  for  the  gold  belonged  to  the  other,  and  Fletcher  had  only  the 
use  of  the  ship,  but  no  ownership  (1). 

(1)  Vide  Boucher  v.  Lawson,  Cas.  temp.   Hardw.  8-5,  195,  before  the  passing  of 
7  Geo.  2,  c.  15,  and  see  Rich  v.  Coe  &  AV  Cowp.  636. 


[1253]    Easter  Term,  19  Georgii  2,  Kegis.    In  B.  R. 

Sir  William  Lee,  Kiit.,  Chief  Justice.  Sir  Martin  Wright,  Knt.,  Sir  Thomas  Denison, 
Knt.,  Sir  Michael  Foster,  Knt.,  Justices.  Sir  Dudley  Ryder,  Knt.,  Attorney 
General.     The  Hon.  William  Murray,  Solicitor  General. 

Holdfast,  on  the  demise  of  Anstey,  vers.  Dowsing. 

One  of  the  subscribers  to  the  attestation  of  a  will  had  an  interest  under  it,  and  held 
not  to  be  a  credible  witness  within  the  statute.     1  Black.  8,  S.  C.  in  Cam.  Scacc. 

Ejectment  for  lands  in  Cambridgeshire  on  the  demise  of  Christopher  Anstey  D.D. 
and  Mary  his  wife.     And  upon  a  trial  at  Bar  the  jury  found  this  special  verdict. 

That  James  Thompson,  Esq.  being  seised  in  fee  of  the  premisses  in  question,  and 
of  sound  mind,  signed,  sealed  and  published  a  paper  writing,  purporting  to  be  his  last 
will,  dated  10  February  1742,  and  which  is  found  in  hfec  verba:  by  this  he  declares, 
that  he  devises  to  the  defendant  the  lands  in  question  for  life,  remainder  to  his  first 
and  every  other  son  and  sons  in  tail  male,  remainder  to  his  daughters  as  tenants  in 
common,  with  a  reversion  in  fee  to  the  right  heirs  of  the  devisor :  then  he  charges  all 
his  real  and  personal  estate  with  particular  annuities  and  legacies,  and  particularly 
an  annuity  of  201.  per  annum  to  Elizabeth  the  wife  of  John  Hailes  for  her  life  and 
to  her  separate  use ;  and  he  also  gives  a  legacy  of  101.  each  to  John  Hailes  and  his 
wife  for  mourning.  That  to  this  will  there  are  three  persons  who  sub-[1254]-scribe 
their  names  as  witnesses,  whereof  John  Hailes  is  one :  and  that  in  their  presence, 
and  of  no  body  else,  he  signed,  sealed,  and  published  the  paper  writing  as  and  for  his 
last  will ;  and  they  three  attested  the  same  in  his  presence,  and  are  all  three  living. 
They  find  the  identity  of  John  Hailes  the  legatee  and  subscriber,  and  that  Elizabeth 
his  wife  is  still  living.  That  the  devisor  died  28  May  1743,  without  issue,  and  seised 
as  aforesaid,  and  that  Mrs.  Anstey  (one  of  the  lessors)  is  his  aunt  and  heir  at  law. 
They  find  that  before  and  at  the  time  of  the  trial  the  defendant  made  a  tender  to 
John  Hailes  of  201.  for  his  and  his  wife's  legacies,  which  he  refused  to  accept,  and 
that  those  legacies  are  not  discharged.  Then  they  find  the  entry  and  demise  by  the 
lessors,  &c.  sed  utrum,  &c. 

This  cause  was  three  times  argued  at  the  Bar,  and  this  term  the  Chief  Justice 
delivered  the  resolution  of  the  Court. 

The  question  upon  this  special  verdict  is,  whether  in  the  light  Hailes  now  stands, 
he  is  to  be  considered  as  a  credible  witness  within  the  intent  of  the  Statute  of  Frauds  1 
And  we  are  all  of  opinion  he  is  not. 

The  right  to  devise  in  this  case  is  not  a  common  law  right,  it  being  inconsistent 
with  the  notion  of  a  feudal  tenure,  Wright's  Tenures  174,  but  it  depends  upon 
powers  given  by  statutes,  which  must  all  be  considered  together,  as  creating  one 
general  Parliamentary  rule  :  the  particulars  of  which  are,  that  it  must  be  in  writing, 
signed,  and  an  attestation  of  three  credible  witnesses  in  the  presence  of  the  devisor. 
These  were  checks  introduced  to  prevent  men  from  being  imposed  upon ;  and 
certainly  meant,  that  the  witnesses  (who  are  required  to  be  credible)  should  not  be 
such  as  claim  a  benefit  by  the  will.  Though  a  will  may  be  read,  on  proof  of  all  the 
circumstances  by  one  witness :  yet  that  is  upon  a  supposition,  there  are  two  others, 
who  could  be  allowed  to  give  the  same  testimony. 

If  the  tender  would  be  equal  to  the  payment  of  the  two  money  legacies,  (as  it 
is  not)(l)^  yet  the  annuity  chai-ged  upon  the  estate  devised  would  still  subsist;  and 
though  it  is  charged  both  upon  real  and  personal  estate,  and  the  personal  (which  is 
not  found  to  be  sufficient)  would  be  the  first  fund,  yet  it  is  for  Hailes's  advantage  to 
enlarge  the  fund  by  taking  in  the  real  estate;  and   we  must  at  law  consider  the 
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husband  as  benefited  by  the  annuity,  though  given  to  her  separate  use ;  for  it  is  his 
money  the  moment  it  is  paid  into  her  hands,  or  if  not,  it  eases  him  in  point  of 
maintenance. 

[1255]  It  was  objected,  that  nothing  vests  till  the  death  of  the  devisor,  and  there- 
fore at  the  time  of  the  attestation  he  had  no  interest.  But  the  answer  is,  that  he 
was  then  under  the  temptation  to  commit  a  fraud,  and  that  is  what  the  Parliament 
intended  to  guard  against. 

Another  way  by  which  it  was  attempted  to  be  supported  is,  that  it  may  be  void 
as  to  the  annuity,  but  good  as  to  the  devise  to  the  defendant ;  which  is  grounded 
upon  an  expression  in  Carthew's  report  of  the  case  of  Ililliard  v.  Jennings  .'314(a), 
that  the  will  was  void  quoad  the  devise  of  lands  to  the  plaintiff.  But  whoever  reads 
that  will  from  the  record  will  see,  that  there  were  no  other  lands  devised,  and  there- 
fore it  is  equal  to  saying  it  is  void  as  to  any  passing  of  lands ;  and  it  was  proper  to 
confine  the  invalidity  of  it  to  lands,  because  as  to  personal  estate  it  was  certainly  a 
good  will. 

Consider  what  a  door  this  would  open  to  fraud  :  a  man  has  four  estates,  and  is 
beset  by  four,  who  fraudulently  procure  a  will,  whereby  each  has  a  separate  estate 
devised  to  him.  If  one  is  allowed  to  be  a  witness  for  the  other  three,  they  thereby 
establish  it  for  the  whole.  In  1  Ld.  Raym.  730,  it  is  held,  that  there  must  be  an 
ability  as  to  the  whole  will,  and  not  as  to  a  particular  legacy.  In  the  case  of  a  will 
consisting  of  several  sheets  of  paper,  as  3  Mod.  263,  the  party  benefited  in  one  sheet 
cannot  be  set  up  to  prove  every  other  sheet. 

It  was  agreed,  this  man  could  not  be  examined  ;  how  then  is  he  that  credible 
witness  that  the  statute  requires? 

The  true  time  for  his  credibility  is,  the  time  of  attestation  ;  otherwise  a  sub- 
sequent infamy,  which  the  testator  knows  nothing  of,  would  avoid  his  will. 

And  as  to  what  is  said  in  Swinb.  296,  it  relates  only  to  wills  of  personal  estate, 
and  cannot  affect  the  construction  of  the  statute. 

The  Digest,  lib.  28,  tit.  1,  1.  22,  De  testibus,  subscriptione,  et  signis,  is  express : 
conditionem  testium  tunc  inspicere  debemus,  cum  signarent,  non  mortis  tempore,  and 
so  is  the  Code,  lib.  6,  tit.  23,  1.  1. 

We  therefore  hold  this  not  to  be  a  good  attestation  of  a  will  of  lands ;  and  then 
the  title  of  Mrs.  Anstey  the  lessor  of  the  plaintiff  as  heir  at  law  is  not  defeated  by 
'what  is  set  up  as  a  will :  and  consequently  the  plaintiff  must  have  judgment  (1)-. 

(1)1  Vide  Wyndham  v.  Chetwynd,  1  Burr.  423,  424,  contra. 

(a)  Com.  Rep.  91.     1  Freem.  510.     1  Ld.  Raym.  505.     Ca.  B.  R.  T.  W.  3,  276,  S.  C. 

(1)'-  Under  what  circumstances  a  subscribing  witness  shall  be  deemed  a  "  credible  " 
one  within  the  meaning  of  25  Geo.  2,  e.  6,  see  Windham  v.  Chetwynd,  1  Burr.  414. 
1  Black.  95.  Bull.  L.  N.  P.  265,  S.  C.  Lord  Ailesbury's  case,  cited  1  Burr.  427. 
Baugh  v.  Hallmvay,  1  P.  Wms.  557.  Price  v.  Lloyd,  2  Vez.  374.  Doe  dem.  Kindson 
v.  Kearsey,  4  Burn's  Eecl.  Law,  86,  where  the  authority  of  this  case  is  considerably 
shaken. 

[1256]    Between  the  Parishes  of  Osgathorpe  and  Diseworth. 
What  orders  are  final  between  two  parishes.     Burr.  Sett.  Ca.  261,  S.  C. 

A  person  was  removed  by  order  of  two  justices  of  the  peace  from  Diseworth  to 
Osgathorpe,  which  order  on  appeal  was  discharged.  He  was  by  a  second  order  sent 
from  Diseworth  to  Osgathorpe  as  a  certificate  man  ;  and  upon  an  appeal  it  was 
stated,  that  the  first  removal  was  before  he  became  chargeable,  and  the  second  after 
he  became  so ;  and  the  sessions  were  of  opinion  that  the  first  determination  was  not 
final  between  the  parishes,  and  therefore  confirmed  the  second  order  of  removal. 

And  it  was  moved  to  quash  these  two  last  orders,  on  the  authority  of  Salk.  492, 
524,  which  says,  a  reversal  is  final  between  the  parties.  Sed  per  Curiam,  so  it  would 
be,  if  the  special  matter  did  not  appear  ;  a  certificated  person  cannot  be  sent  back, 
until  he  is  actually  a  charge ;  a  removal  before  is  premature.  The  consequence  of 
which  only  is,  that  he  must  be  suffered  to  remain  till  he  does  become  chargeable,  but 
not  to  make  a  premature  removal  final  for  ever.     The  last  orders  must  be  confirmed. 
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DoMiNUS  Rex  vers.  James  et  Al'. 

Sessions  has  no  jurisdiction  as  to  new  offences  without  express  words.  Salk.  680. 
4  Mod.  51.  4  Mod.  379.  5  Mod.  149.  Cro.  Eliz.  87.  9  Co.  118  b.  Vid.  4  Com. 
Dig.  (B.  1)  (B.  3)  tit.  Justice. 

Indictment  at  Cumberland  Sessions  for  fastening  nets  across  the  river  Eden, 
contrary  to  the  statute  2  Hen.  6,  c.  15.  There  were  many  exceptions  taken  to  it, 
but  the  objection  for  which  it  was  quashed,  was,  that  the  statute  gives  a  penalty  of 
100s.  but  gives  no  jurisdiction  to  the  sessions,  and  they  cannot  have  it  without  express 
words,  in  the  case  of  a  new-created  offence. 


[1257]    Trinity  Term,  *19  Georgii  2,  Regis.    In  B.  R. 

Sir  William  Lee,  Knt.,  Chief  Justice.  Sir  Martin  Wright,  Knt.,  Sir  Thomas  Denison, 
Knt.,  Sir  Michael  Foster,  Knt.,  Justices.  Sir  Dudley  Ryder,  Knt.,  Attorney 
General.     The  Hon.  William  Murray,  Solicitor  General. 

Lloyd  vers.  Vaughan. 
Reversioner  cannot  have  error  after  20  years,  though  his  title  did  not  accrue  till  after. 

Upon  error  to  reverse  a  common  recovery  suffered  at  the  Grand  Sessions  in  Wales, 
5  Ann.  the  error  assigned  was,  that  Jane  Lloyd,  the  tenant  in  tail  who  was  vouched 
as  a  feme  sole,  was  then  under  coverture,  and  died  without  issue  in  1739.  Wherefore 
the  plaintiff,  who  was  the  reversioner,  brings  the  writ  of  error.  The  defendant  in 
error  pleads  a  bar  by  the  statute  10  W.  3,  c.  14,  as  not  being  a  writ  of  error  brought 
■within  twenty  years  after  suffering  the  recovery.  To  this  it  was  replied,  that  his  title 
did  not  accrue  till  1739,  the  time  of  the  death  of  Jane.  And  to  this  there  was  a 
demurrer,  and  joinder  in  demurrer. 

After  several  arguments  at  Bar,  both  upon  the  point  of  the  error,  and  the  Statute 
of  Limitations ;  it  was  this  terra  determined  upon  the  latter  point,  the  Court  saying, 
they  had  no  occasion  to  go  into  the  other  question,  being  of  opinion  the  writ  of  error 
did  not  lie. 

[1258]  And  what  they  grounded  this  opinion  upon  was,  that  the  statute  was  made 
to  quiet  possessions,  and  to  fix  one  certain  period,  beyond  which  fines  and  recoveries 
should  not  be  impeached  :  the  words  are  express,  twenty  years  after  the  recovery 
suffered,  and  it  has  not  the  words  that  are  in  the  Statute  of  Fines,  after  the  title 
accrued.  And  though  there  is  a  proviso  for  persons  under  disabilities  within  the 
twenty  years,  yet  that  can  only  introduce  the  di.sabled  person,  and  not  one  who  never 
was  under  any  disability.  The  terminus  a  quo  is  the  suffering  the  recovery,  and  if 
we  exceed  it,  there  will  be  no  end  ;  a  reversioner  after  an  estate-tail  that  subsists  an 
hundred  years,  might  at  this  rate  reverse  a  recovery  ;  whereas  these  reversioners  were 
never  the  object  of  the  Legislature's  care.  It  is  enough  that  he  has  a  chance  of  the 
reversion's  falling  within  twenty  years,  and  then  he  may  have  error.  They  said  they 
must  keep  to  the  words,  as  in  1  Lev.  31,  where  the  Courts  not  being  open,  was  held 
no  answer  to  the  Statute  of  Limitations,  as  not  being  one  of  the  exceptions  in  it. 
Therefore  they  gave  judgment  that  the  plaintiff  should  take  nothing  by  his  writ  of 
error. 

*  19  &  20.     See  Burr.  Sett).  Ca.  264,  pi.  10.     1  Wils.  134. 


FoRTESCUE  Aland  vers.  Mason.    Ante,  861. 

Where  on  error  from  Ireland  on  a  collateral  point  the  judgment  is  affirmed,  the  record 
must  be  sent  back,  and  B.  R.  in  England  cannot  proceed  upon  it.  1  Barn.  B.  R. 
5,  100,  176,  231,  288.     Fitzg.  114.     2  Ld.  Raym.  1433,  S.  C. 

The  defendant  in  error  being  come  of  age,  the  plaintiff  in  error  took  out  a  scire 
facias  ad  audiendum  errores  in  B.  R.  in  England.     But  it  was  ruled,  that  this  Court 


2  STRANGE,  1289.  TRINITY    TERM,   19    GEO.  2  1167 

could  not  proceed :  for  though  if  they  had  reversed  the  judgment  for  the  parol  to 
demur,  they  might  then  do  as  the  Court  in  Ireland  should  have  done,  by  going  on 
to  examine  the  errors  ;  yet  having  affirmed  their  proceedings,  the  record  must  be 
remitted  to  the  King's  Bench  in  Ireland,  for  them  to  warn  in  the  heir ;  else  it  would 
be  judging  per  saltura  of  the  errors,  without  the  intervention  of  that  Court.  So  the 
record  was  removed  by  an  award  nunc  pro  tunc. 


Moore  vers.  Fkrnyhouth. 

Venue  not  to  be  changed  where  cause  of  action  arises  in  a  Welch  county.     1  Wils. 
138,  S.  C.     1  Wils.  221.     Ante,  807.     Post,  1270. 

The  venue  was  laid  in  London,  and  it  was  moved  to  change  it  into  Salop,  upon  an 
affidavit  that  the  cause  of  action  arose  in  Denbighshire,  and  Salop  was  the  next  adjacent 
English  county.  But  the  Court  said  it  could  not  be  done  without  consent.  And 
Mr.  Justice  Denison  said  it  was  denied  to  him  Mich.  8  Geo.  2,  Lloi/d  v.  JFilliams, 
Ld.  Raym.  1418. 


[1259]    DoMiNus  Eex  vers.  The  Churchwardens  of  Weobly. 

No  mandamus  to  insert  particular  persons  in  poor's  rate.     1  Bott  by  Const,  81, 

pi.  112,  224,  pi.  230,  S.  C. 

The  Court  refused  to  grant  a  mandamus,  directing  to  insert  particular  persons  in 
the  poor's  rate,  upon  affidavits  of  their  sufficiency,  and  being  left  out  to  prevent  their 
having  votes  for  Parliament  men  :  for  that  the  remedy  was  by  appeal,  and  this  Court 
never  went  further,  than  to  oblige  the  making  a  rate,  without  meddling  with  the 
question,  who  is  to  be  put  in  or  left  out;  of  which  the  parish  officers  are  the  proper 
judges  subject  to  an  appeal  (1). 

(1')  Rex  V.  Overseers  of  Barnstaple,  fol.  26.  Rex  v.  Churchwardens  of  Freshford, 
And.  24.  Rex  v.  Guardians  of  the  Poor  of  Canterbury,  4  Burr.  2290.  That  a  mandamus 
does  not  lie  to  make  an  equal  rate. 


Markham  vers.  Middleton. 
Writ  of  inquiry  set  aside  for  smallness  of  damages. 

The  defendant  owed  the  plaintiff  3331.  for  an  apothecary's  bill,  and  suffered  judg- 
ment to  go  by  default ;  and  the  plaintiff's  attorney,  on  executing  the  inquiry,  produced 
the  foreman,  who  had  told  him  he  could  prove  the  bill ;  but  when  the  jury  was  sworn, 
he  declined  giving  any  evidence.  Upon  which  the  sheriff  was  desired  to  adjourn, 
which  he  thought  he  could  not  do,  and  the  jury  thereupon  found  one  penny  damages 
only. 

This  was  moved  to  be  set  aside,  upon  the  head  of  surprize  and  mistake  of  the 
sheriff;  upon  the  authority  of  JVoodford  v.  Eades,  (ante,  425).  Parry  v.  Nihlett, 
(Pasch.  10  Geo.  1)  and  Coleman  v.  Maiuhy,  (ante,  853). 

The  Court  thought  it  hard  the  plaintiff  should  be  paid  so  large  a  debt  with  one 
penny,  as  he  would  be  if  this  verdict  stood  ;  or  that  his  case  should  be  worse  for  the 
defendant's  letting  judgment  go  by  default:  for  had  he  pleaded,  the  plaintiff  could 
have  suffered  a  nonsuit.  And  therefore  they  set  aside  this,  and  ordered  a  new  writ 
of  inquiry,  on  payment  of  costs  (1). 

(1)  Vide  also  Hall  v.  Stone,  ante,  515.  Chambers  v.  Robinson,  ante,  692,  and  the 
cases  there  cited.     Rayiuard  v.  Newton,  ante,  940,  and  the  note. 
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[1260]    Michaelmas  Term,  20  Georgii  2,  Regis.    In  B.  R. 

Sir  William  Lee,  Knt.,  Chief  Justice.  Sir  Martin  Wright,  Knt.,  Sir  Thomas  Denison, 
Knt.,  Sir  Michael  Foster,  Knt.,  Justices.  Sir  Dudley  Ryder,  Knt.,  Attorney 
General.     The  Hon.  William  Murray,  Solicitor  General. 

*  Robinson  vers.  Stone. 

An  administrator  or  executor  may  indorse  bills  or  notes,  within  the  custom  of 
merchants.  3  Wils.  1,  S.  C.  more  at  large  2  Burr.  1225,  S.  C.  Barnes,  164, 
S.  C.  in  C.  B. 

On  error  from  C.  B.  it  appeared  to  be  an  action  by  indorsee  of  a  promissory  note, 
indorsed  by  a  woman  as  administratrix  :  a  demurrer  to  the  declaration,  and  judgment 
for  the  plaintiff. 

It  was  objected,  that  an  administratrix  was  not  within  the  custom  of  merchants 
in  the  case  of  bills  of  exchange.  And  the  statute  3  Ann.  c.  9,  makes  notes  assignable 
only  in  the  same  manner  as  bills  of  exchange  are.  Sed  per  Curiam,  we  cannot  say 
this  upon  a  demurrer.  It  should  have  been  pleaded,  or  found,  not  to  be  within  the 
custom  :  and  it  is  every  day's  practice,  to  have  indorsements  made  by  executors. 

It  was  then  objected,  that  there  was  no  profert  of  letters  of  administration.  Sed 
per  Curiam,  that  is  only  required,  where  [1261]  the  action  is  by  an  administrator,  but 
not  where  a  third  person  only  derives  through  one.     The  judgment  was  affirmed. 

*  Rawlinson  seems  the  right  name,  see  Burrow,  Wilson,  and  Barnes,  n.  to  2d  edit. 

Case  of  the  Overseers  of  Weobly  in  Hereford-shire. 

It  is  not  enough  that  overseers  are  stiled  principal  inhabitants. 

There  were  two  sets  of  overseers  appointed,  and  both  quashed  ;  one  because  the 
persons  appointed  were  described  only  as  principal  inhabitants,  instead  of  pursuing 
the  words  of  the  statute  43  Eliz.  c.  2,  which  are  substantial  householders  :  and  the 
other  because  it  only  called  them  substantial  householder.'?,  without  adding  there,  or 
in  the  parish  ;  and  this  too  was  not  in  the  body  of  the  appointment  (as  it  ought  to 
be)  but  only  in  the  direction  at  the  foot  of  it  (1). 

(1)  Rex  V.  Gh-eat  Marlow,  Foley  5.  Rex  v.  Clerkenwell,  ib.  4,  and  three  authorities 
there  cited.  Rex  v.  Sherringbrook,  2  Ld.  Raym.  1394.  2  Sess.  Ca.  52,  pi.  54.  Rex  v. 
Murrel,  1  Sess.  Ca.  233,  pi.  189,  S.  P.  But  Rex  v.  Morris,  4  Term  Rep.  550.  Nol. 
Rep.  31,  seems  contra. 

LowFiELD  vers.  Stoneham,  Executrix.     At  Guildhall. 
Parol  evidence  not  admitted  to  contradict  the  words  of  a  will. 

Upon  plene  administravit  pleaded,  the  question  was,  whether  10001.  received  by 
the  defendant  was  due  to  her  in  her  own  right,  or  as  executrix  of  her  husband,  and 
consequently  assets.  And  it  arose  upon  the  following  devise,  "I  give  to  ray  loving 
brother  John  Stoneham  10001.  and  in  case  of  his  death,  to  his  wife  Susanna,"  (who 
was  the  defendant).  It  appeared  that  John  Stoneham  survived  the  testator ;  and 
therefore  the  plaintiff  insisted,  this  legacy  (which  the  defendant  admitted  to  have 
received)  vested  absolutely  in  him,  and  was  assets  in  her  hands. 

On  the  part  of  the  defendant  it  was  offered  to  give  in  evidence,  that  the  testator 
in  extremis  declared,  he  meant  only  to  give  his  brother  the  interest  of  the  10001.  and 
that  the  defendant  should  have  the  principal  in  case  she  survived  him. 

This  parol  evidence  was  opposed  by  the  plaintiff's  counsel,  as  being  contradictory 
to  the  plain  words  of  the  will.  And  the  Chief  Justice  .said,  it  could  not  be  allowed  ; 
and  that  in  the  case  of  Selwin  v.  Brown  (a),  the  House  of  Lords  had  refused  it,  even 
where  it  was  to  support  the  legal  interpretation  of  the  will ;  and  Lord  Ilardwicke 
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about  two  years  ago  held  it  in  the  same  manner  in  the  case  of  The  Earl  of  hichiquin 
V.  Ohrian{\). 

(0)  Forrest.  240.     4  Bro.  P.  C.  179. 

(1)  Vide  Strode  v.  Ladij  Falkland,  2  Vern.  621.  Bertie  v.  Falkland,  Salk.  231,  but 
reversed  in  Dom.  Proc.  Ballis  anil  Church  v.  Attorney  General,  2  Atk.  239.  Bull. 
L.  N.  P.  298,  S.  C.  Cole  v.  Rawlinson,  Salk.  234.  Chamberlayne  v.  Chamherlayne, 
2  Freem.  51.  Whittons  v.  Russell,  1  Atk.  448.  Ulrick  v.  Litchfield,  2  Atk.  373. 
Castledon  v.  Turner,  3  Atk.  257.     Hampshire  v.  Pierce,  2  Ves.  217.     Maybank  v.  Brook, 

1  Bro.  Chan.  Eep.  84.  See  more  8  Vin.  Abr.  189.  But  parol  evidence  has  been 
admitted  in  favour  of  executors  to  rebut  the  equity  of  the  next  of  kin  to  the  undis- 
posed  surplus  of  personal  estate,   Countess  of  Gainsbwough  v.   Earl  of  Gainsbmvugh, 

2  Vern.  258.  Littlebury  v.  Buckley,  cited  2  Vern.  677.  Batchelar  v.  Searl,  ib.  736. 
Crompton  v.  North,  cited  ib.  253.  Wingfield  v.  Atkinson,  ib.  673.  Petit  v.  Smith, 
1  P.  Wms.  9.  Lamplugh  v.  Lamplugh,  ib.  112.  Lady  Granville  v.  Dutchess  of  Beaufort, 
ib.  115.  2  Vern.  648,  S.  C.  Dxike  of  Rutland  v.  Dutchess  of  Rutland,  2  P.  Wms.  109. 
Heron  v.  Newton,  cited  ib.  160.  9  Mod.  11.  Wheeler  v.  Sheers,  Most.  292.  Brasshridge 
V.  Woodroffe,  2  Atk.  68.  Hattm  v.  Hattrni,  2  Eq.  Ca.  Abr.  443,  pi.  56.  Lake  v.  Lake, 
1  Wils.  313.  Amb.  126,  S.  C.  But  see  the  opinion  of  Lord  Hardwicke  in  Blinkhorne 
V.  Feast,  2  Vez.  28.  Vide  also  Mallabar  v.  Mallabar,  Ca.  temp.  Talb.  78.  Gascoigne 
v.  Thwing,  1  Vern.  366.  JValker  v.  JFalker,  2  Atk.  98.  Brady  v.  Cubitt,  Doug.  31. 
Coote  V.  Boyd,  2  Bro.  Chanc.  Rep.  521.  Clinton  v.  Hooper,  3  Bro.  Chanc.  Rep.  201. 
It  seems  also  to  have  been  admitted  to  support  the  resulting  trust  for  the  next  of  kin, 
in  Fane  v.  Fane,  1  Vern.  39.  Bishop  of  Cloyne  v.  Young,  2  Vez.  95,  and  Rachfield  v. 
Careless,  2  P.  Wms.  157.  And  that  it  is  equally  admissible  against  the  executor  as 
for  him,  vide  2  Bro.  Chanc.  Ca.  527.  As  to  cases  in  which  parol  evidence  has  been 
held  admissible  or  not,  in  explanation  of  other  written  instruments,  vide  IVilson  v. 
Foulter,  ante,  794. 

[1262]    Merryman  vers.  Carpenter. 

Practice. 

The  writ  was  returnable  in  Easter  term,  and  a  bail-bond  taken  ;  the  plaintiff 
never  stirred  till  24th  October,  and  then  took  an  assignment  of  the  bail-bond  :  and 
special  bail  being  put  in  the  next  day,  the  question  was,  whether  on  staying 
proceedings  the  bail-bond  was  to  stand  as  a  security.  The  defendant  insisted,  it 
should  not,  because  the  plaintiff  did  not  deliver  a  declaration  de  bene  esse,  as  he 
might  have  done,  and  thereby  quickened  the  defendant.  But  the  Court  held,  he 
was  not  bound  to  do  so ;  and  the  defendant  was  in  the  first  fault,  whereby  the 
plaintiff  had  lost  a  trial.  So  the  defendant  was  forced  to  consent,  to  let  the  bail-bond 
stand  as  a  security  (1).     Ante,  814. 

(1)  Vide  Carmichael  v.  Chandler,  T.  24  Geo.  3.  Imp.  Prac.  K.  B.  150,  ed.  1791. 
Tidd's  Prac.  155.  TFard  v.  Alderton,  Prac.  Reg.  71.  Sparrow  v.  Naylor,  in  C.  B. 
contra,  2  Black.  876. 

White  vers.  Haugh. 

Sheriff  cannot  refuse  to  obey  process  for  non-payment  of  fees. 

The  sheriff  had  the  defendant  in  execution  on  a  capias  ad  satisfaciendum  ;  and  the 
plaintiff  delivered  him  a  habeas  corpus,  in  order  to  remove  him  into  the  King's  Bench 
prison  :  the  sheriff  upon  this  insisted  to  be  paid  his  poundage  on  the  execution,  before 
he  parted  with  the  body  of  the  defendant ;  and  would  have  distinguished  this  from 
the  cases  in  Salk.  330,  331,  332,  inasmuch  as  he  had  here  actually  executed  the 
process,  and  those  cases  go  only  against  his  insisting  to  be  paid  beforehand.  And 
that  there  is  nothing  in  the  statutes  29  Eliz.  c.  4,  or  3  Geo.  1,  c.  15,  §  17,  against  it: 
and  offered  on  payment  of  his  poundage,  to  bring  up  the  body.  But  the  Court  said, 
they  could  not  be  making  bargains  with  people  to  obey  their  process,  which  they 
would  force  an  obedience  to,  and  leave  the  sheriff  to  his  action  of  debt  for  the  fees, 


1170  HILARY    TERM,  20    GEO.  2  2  STRANGE,  1263. 

which  was  his  legal  remedy.  It  went  off  at  last,  upon  the  sherifTs  submitting  to 
carry  him  to  a  Judge's  chamber.  And  Foster  Justice  said,  if  he  was  brought  to  him, 
he  would  not  turn  him  over,  till  the  poundage  was  paid  (1). 

(1)  Vide  ArMi.  ante,  308.     Hopman  v.  Barber,  ante,  814.     Tid.  Prac.  K.  B.  176. 


[1263]    Hilary  Term,  20  Georgii  2,  Regis.    In  B.  R. 

Sir  William  Lee,  Knt.,  Chief  Justice.  Sir  Martin  Wright,  Knt.,  Sir  Thomas  Denison, 
Knt.,  Sir  Michael  Foster,  Knt.,  Justices.  Sir  Dudley  Ryder,  Knt.,  Attorney 
General.     The  Hon.  William  Murray,  Solicitor  General. 

DoMiNus  Rex  vers.  Sir  Robert  Cann. 

Orders  of  sewers.     Practice  thereupon. 

Some  orders  of  sewers  having  been  made  upon  him,  he  removed  them  by  certiorari. 
And  upon  the  motion  to  file,  the  commissioners  offered  to  try  any  issue  the  defendant 
could  take  upon  them :  he  refused  to  come  into  any  issue,  and  the  Court  inclined  to 
grant  a  procedendo  for  that  reason  :  but  upon  further  consideration,  they  thought 
they  could  not  refuse  to  hear  the  objections ;  but  then  they  would  not  file  the  orders 
first,  but  debate  the  objections  upon  the  motion  to  file,  so  as  to  have  it  in  their  power 
to  send  them  back  again  (1). 

(1)  Anonymous,  11  W.  3,  B.  R.  Salk.  145.  Anon.  5  Geo.  2,  2  Barnard.  B.  R. 
151.  2  Hawk.  P.  C.  409,  c.  27,  s.  34,  S.  P.  Sed  vide  a  note  of  a  case  4  Ann.  B.  R. 
at  the  end  of  the  case  in  Salkeld. 

DoMiNUS  Rex  vers.  The  Inhabitants  of  Polstkad. 
A  Quarter-Sessions  once  dropt  cannot  be  resumed. 

Appeal  was  made  to  the  Quarter-Sessions  in  Suffolk,  held  7  April  1746,  against  an 
order  of  removal.  The  sessions  vras  adjourned  to  9  April  at  Woodbridge,  where  for 
want  of  a  [1264]  sufficient  number  of  justices  nothing  could  be  done.  The  11th  of 
April  a  sessions  is  held  at  Ipswich,  and  adjourned  to  the  14th  at  Bury,  where  the 
appeal  was  allowed. 

It  was  moved  to  quash  the  order  of  sessions,  as  made  without  jurisdiction,  the 
sessions  ending  for  want  of  an  adjournment  at  Woodbridge.  And  of  that  opinion 
was  the  Court,  for  the  words  in  2  H.  5,  c.  4,  and  more  often  if  need  be,  were  never 
considered  as  giving  more  than  one  original  sessions  in  a  quarter,  but  only  impowering 
adjournments.  The  country  must  take  notice  of  adjournments,  but  are  not  supposed 
to  expect  a  new  sessions  till  the  usual  time.     The  order  of  sessions  was  quashed  (1). 

(1)  Rex  V.  West  Torrington,  Burr.  S.  C.  293,  S.  P.  Vide  also  the  authorities 
collected  2  Bott  by  Const,  843,  4,  5. 

Dayrell  vers.  Bridge. 

New  postea  made  out.     Ante,  1077,  141-833. 

On  a  motion  for  a  new  trial,  the  postea  was  brought  into  Court;  and  after  the 
new  trial  had  been  denied,  the  postea  could  not  be  found.  And  the  Court  (on 
debate)  ordered  a  new  one  to  be  made  out  from  the  record  above  and  the  associates 
notes  (1). 

(1)  Stone  V.  Overton,  Barnes  14.  Darhij  v.  Gold,  2  Kely.  106.  Ilarvey  v.  James, 
1  Vent.  92.  Inftm  v.  AMei),  Cro.  Car.  145.  Rex  v.  Real,  Salk.  47.  1  Ld.  Raym. 
138,  S.  C.     Hold's  case,  Salk.  58.     1  Ld.  Raym.  335,  S.  C. 
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Smith  vers.  Pelah.     At  Guildhall. 

Action  for  keeping  a  dog  used  to  bite. 

The  Chief  Justice  ruled,  that  if  a  dog  has  once  bit  a  man,  and  the  owner  having 
notice  thereof  keeps  the  dog,  and  lets  him  go  about,  or  lie  at  his  door ;  an  action  will 
lie  against  him  at  the  suit  of  a  person  who  is  bit,  though  it  happened  by  such  person's 
treading  on  the  dog's  toes,  for  it  was  owing  to  his  not  hanging  the  dog  on  the  first 
notice.  And  the  safety  of  the  King's  subjects  ought  not  afterwards  to  be  endangered. 
The  scienter  is  the  git  of  the  action  (1). 

(1)  Buxenden  v.  Sharp,  1  Salk.  662.  Vide  1  Com.  Dig.  Action  on  the  Case  for 
Negligence  (A.  5),  295.     5  Com.  Dig.  Pleader  (2  P.  2),  607. 

Elton  vers.  Brogden.    At  Guildhall. 

If  the  sailors  force  the  master  to  go  out  of  the  course  of  the  voyage,  it  is  not  a 
deviation.     Park  on  Mar.  Insur.  299,  and  the  cases  there  collected. 

The  ship  "  Mediterranean  "  went  out  in  the  merchants  service  with  a  letter  of 
marque,  and  bound  from  Bristol  to  Newfoundland,  insured  by  the  defendant.  In 
her  voyage  she  took  a  prize,  and  returned  with  it  to  Bristol,  and  received  back  a 
proportionable  part  of  the  premium.  Then  another  policy  was  made,  and  the  ship 
set  out,  with  express  orders  from  the  owners,  that  if  they  took  another  prize,  they 
should  put  some  hands  on  board  such  prize,  and  send  her  to  Bristol,  but  the  ship 
in  question  should  proceed  with  the  merchants  goods.  Another  prize  was  taken  in 
the  due  course  of  the  voyage,  and  the  captain  gave  orders  to  some  of  the  crew  to 
carry  the  prize  to  Bristol,  and  designed  to  go  on  to  Newfoundland  :  but  the  crew 
opposed  him,  [1265]  and  insisted  be  should  go  back,  though  he  acquainted  them 
with  the  orders  :  upon  which  he  was  forced  to  submit,  and  in  his  return  his  own 
ship  was  taken,  but  the  prize  got  in  safe. 

And  now  in  an  action  against  the  insurers,  it  was  insisted,  that  this  was  such  a 
deviation,  as  discharged  them.  But  the  Court  and  jury  held,  that  this  was  excused 
by  the  force  upon  the  master,  which  he  could  not  resist;  and  therefore  fell  within  the 
excuse  of  necessity,  which  had  always  been  allowed.  The  plaintiff's  counsel  would 
have  made  barratry  of  it ;  but  the  Chief  Justice  thought  it  did  not  amount  to  that,  as 
the  ship  was  not  run  away  with  in  order  to  defraud  the  owners.  So  the  plaintiff  had 
a  verdict  for  the  sum  insured. 

Gordon  vers.  Morley.    Campell  vers.  Bordieu.    At  Guildhall. 
A  ship  may  go  to  the  general  convoy  at  the  hazard  of  the  under-writers(l). 

On  an  insurance  from  London  to  Gibraltar,  warranted  to  depart  with  convoy ;  it 
appeared  there  was  a  convoy  appointed  for  that  trade  at  Spithead,  and  the  ship 
"Kanger"  having  tried  for  convoy  in  the  Downs,  proceeded  for  Spithead,  and  was 
taken  in  her  way  thither. 

The  insurers  insisted,  that  this  being  the  time  of  a  French  war,  the  ship  should 
not  have  ventured  through  the  channel,  but  have  waited  in  the  Downs  for  an 
occasional  convoy.  And  many  merchants  and  office-keepers  were  examined  to  that 
purpose.  But  the  Chief  Justice  held,  that  the  ship  was  to  be  considered  as  under  the 
defendants'  insurance  to  a  place  of  general  rendezvous,  according  to  the  interpretation 
of  the  words,  warranted  to  depart  with  convoy.  Salk.  443,  445.  And  if  the  parties 
meant  to  vary  the  insurance  from  what  is  commonly  understood,  they  should  have 
particularized  her  departure  with  convoy  from  the  Downs. 

The  juries  were  composed  of  merchants,  and  in  both  cases  found  for  the  plaintiffs 
upon  the  strength  of  this  direction. 

(1)  Bmul  V.  Nuit,  Cowp.  601.  Enderhy  et  AV  v.  Fletcher,  Sit.  in  Lend.  Trin.  Vac. 
1780.     Park,  on  Mar.  Ins.  309,  S.  P 
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[1266]    Easter  Term,  20  Georgii  2,  Regis.     In  B.  E. 

Sir  William  Lee,  Knt.,  Chief  Justice.  Sir  Martin  Wright,  Knt.,  Sir  Thomas  Denison, 
Knt.,  Sir  Michael  Foster,  Knt.,  Justices.  Sir  Dudley  Ryder,  Knt.,  Attorney 
General.     The  Hon.  William  Murray,  Solicitor  General. 

Thompson  vers.  Tiller. 

Practice. 

The  defendant  by  leave  of  the  Court  pleaded  non  assumpsit,  and  the  Statute  of 
Limitations ;  and  delivered  it  to  the  plaintiff's  attorney,  who  made  up  the  issue,  and 
delivered  it  with  notice  of  trial  to  the  defendant's  attorney,  who  paid  for  it.  The 
plaintiff's  attorney  finding  afterwards,  it  should  have  been  made  up  with  the  clerk  of 
the  papers,  went  and  paid  him  his  fees,  made  up  the  record,  and  went  to  trial.  And 
the  Court  refused  to  set  it  aside,  though  the  defendant  made  no  defence.  For  per 
Curiam  he  was  in  the  first  fault,  in  not  leaving  the  pleas  in  the  office. 

Baxter,  Widow  and  Executrix,  vers.  Burfield. 

Apprentice  is  not  bound  to  serve  the  executor  of  the  master  (1). 
1  Bott  by  Const,  523,  pi.  745,  S.  C.  ' 

In  debt  on  bond,  conditioned  for  Matthias  Anderson's  performance  of  the  covenants 
in  an  indenture  of  apprenticeship,  whereby  he  was  bound  to  the  plaintiff's  testator, 
who  was  a  [1267]  mariner :  the  defendant  pleaded,  that  Anderson  served  faithfully 
to  the  death  of  the  testator :  the  plaintiff"  replied,  that  since  the  death  of  the  testator, 
Anderson  had  absented  from  her  service  :  to  which  there  was  a  demurrer.  And 
after  argument  at  Bar,  the  Chief  Justice  delivered  the  resolution  of  the  Court, 
viz.  that  they  were  all  of  opinion,  the  defendant  should  have  judgment ;  and  the 
executrix  could  maintain  no  such  action.  The  binding  was  to  the  man,  to  learn  his 
art,  and  serve  him,  without  any  mention  of  executors.  And  as  the  words  are  confined, 
so  is  the  nature  of  the  contract ;  for  it  is  fiduciary,  and  the  lad  is  bound  from  a 
personal  knowledge  of  the  integrity  and  ability  of  the  master,  (Hob.  134.  Vaugh.  182. 
3  Keb.  519,  and  1  Keb.  820.  1  Sid.  216)  and  they  denied  the  case  in  1  Lev.  177. 
An  award  (Hill.  8  Ann.  Home  v.  Blake)  that  an  apprentice  should  be  assigned,  was 
held  void  ;  unless  there  was  a  custom,  or  the  concurrence  of  the  apprentice.  And 
they  held,  it  was  not  material,  that  according  to  Cro.  Eliz.  553,  the  assets  were  liable 
on  the  master's  covenant  to  maintain.     Therefore  judgment  pro  def'(2). 

(1)  Rex  V.  Eakring,  Burr.  S.  C.  320,  S.  P. 

(2)  But  see  32  Geo.  3,  c.  57,  which  irapowers  two  justices  upon  application  within 
three  months  after  the  master's  decease,  to  order  apprentices  with  whom  no  more 
than  five  pounds  has  been  paid  at  binding,  to  serve  out  the  remainder  of  their  time 
with  the  widow,  son,  daughter,  brother,  sister,  executor,  or  administrator  of  such 
master,  they  having  lived  with  and  been  part  of  his  family  at  the  time  of  his  death. 

Blackbourn  vers.  Matthias. 
Practice  as  to  a  set-off. 

The  defendant  pleaded  the  general  issue,  but  forgot  to  give  notice  at  the  same 
time  of  a  set-off.  And  upon  motion  in  time,  the  Court  gave  leave  to  withdraw  the 
plea,  in  order  to  deliver  the  same  plea  again  with  a  proper  notice  to  set  oft'.  And 
said  it  had  been  done  so  before.     Strange  pro  def. 

Vide  post,  1271,  as  to  bringing  money  into  Court  on  the  same  reason  (1). 

(1)  Vide  Giddings  v.  Giddings,  Say.  Rep.  316.  Taylor  v.  Joddrell,  B.  R.  1  Wils.  254. 
Secus  if  the  plea  to  be  pleaded  excludes  the  merits,  as  the  Statute  of  Limitations. 
Cox  V.  Holt,  2  Wils.  253.     See  Thornton  qui  tain  v.  Gibson,  1  Wils.  157. 
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Keen,  on  the  demise  of  the  Earl  of  Portsmouth  et  Al',  vers. 
The  Earl  of  Effingham. 

Where  a  bad  deed  to  make  a  tenant  appears,  the  Court  will  not  presume  a  good  one 
though  to  support  an  old  recovery. 

On  a  trial  at  Bar,  wherein  the  validity  of  two  common  recoveries  in  1714  and 
1721  came  in  que.stion,  it  was  ruled  by  the  Court,  that  though  at  such  a  distance  of 
time  proper  tenants  to  the  prsecipe  shall  be  presumed,  where  no  deed  appears  (1); 
yet  in  this  case,  it  appearing  that  there  were  deeds  inrolled  for  that  purpose,  wherein 
proper  parties  did  not  join,  and  the  uses  were  declared  to  have  been  warranted  by 
such  deeds ;  the  Court  could  not  presume  there  were  any  others.  And  so  directed 
the  jury  to  find  against  the  recoveries,  which  they  did  accordingly  (2). 

(1)  Warren  ex  dimiss.  Webb  v.  Greenville,  ante,  1129. 

(2)  Vide  Goodtitle  ex  dem.  Bridges  v.  Duke  of  Chandos,  2  Burr.  1065,  where  this 
case  is  cited  and  commented  upon,  ibid.  1073. 

[1268]    Anderson  vers.  Baddislade. 

Practice.     Ante,  1192,  and  the  note. 

On  a  writ  and  declaration  of  this  term,  and  an  eight  days  rule  to  plead  given,  the 
defendant  at  the  end  of  the  eight  days  put  in  a  plea  in  abatement :  which  the  Court 
on  my  motion  set  aside,  for  they  only  gave  that  time  to  plead  in  chief,  and  never 
intended  to  enlarge  the  time  for  a  dilatory. 

DoMiNUS  Eex  vers.  King  et  Al'. 

Indictment  not  quashable.     Ante,  1211. 

The  Court  would  not  quash  an  indictment  against  overseers  for  not  paying 
over-money  to  their  successors,  as  quashing  was  not  ex  debito  justitite,  and  this 
is  a  growing  evil. 

DoMiNUs  Eex  vers.  George  Trevilian,  Esq. 

Q.  Whether  indictable  for  not  taking  an  apprentice.     8  &  9  W.  3,  c.  30,  §  5. 

An  indictment  for  not  receiving  an  apprentice  was  quashed,  because  it  did  not 
appear  to  be  a  binding  within  43  Eliz.  c.  2.  And  the  Court  said,  that  was  not  barely 
matter  of  evidence,  but  the  circumstances  must  be  averred.  They  would  not  meddle 
with  the  general  question,  whether  an  indictment  would  lie  or  not. 


[1269]    Trinity  Term,  21  Georgii  2,  Eegis.    In  B.  E. 

Sir  William  Lee,  Knt.,  Chief  Justice.  Sir  Martin  Wright,  Knt.,  Sir  Thomas  Denison, 
Knt.,  Sir  Michael  Foster,  Knt.,  Justices.  Sir  Dudley  Eyder,  Knt.,  Attorney 
General.     The  Hon.  William  Murray,  Solicitor  General. 

Symonds  vers.  Parmenter. 

Assumpsit  against  two,  and  one  outlawed,  the  other  cannot  plead  in  bar,  that  his 
partner  so  outlawed  was  beyond  sea.  More  full  1  Black.  20.  4  Bro.  Par  Ca 
604,  S.  C. 

In  assumpsit  by  original  against  two  defendants,  the  plaintiff  shewed  that  he  had 
outlawed  one  of  them ;  and  the  other  pleaded  in  bar,  that  his  partner  so  outlawed 
was  beyond  sea  at  the  time  of  the  outlawry.  And  upon  demurrer  it  was  objected, 
that  this  could  not  be  pleaded  in  bar :  to  which  it  was  answered,  that  it  could  not 
be  pleaded  in  abatement,  because  the  defendant  could  not  give  the  plaintiff  a  better 
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writ ;  and  the  Court  would  take  notice,  that  it  was  in  the  plaintiffs  power  to  prevent 
its  being  a  bar,  by  discontinuing. 

Sad  per  Curiam,  if  this  matter  is  ever  to  be  pleaded,  there  will  be  an  end  of  suing 
partners  whilst  any  one  is  abroad,  which  is  often  the  case.  However  it  can  never  be 
good  as  a  general  bar;  for  though  the  defendant  cannot  give  the  plaintiff  a  better 
writ,  yet  he  might  demand  judgment,  (if  there  was  any  thing  in  the  merits)  whether 
the  Court  would  (as  the  record  now  stands)  compel  him  to  give  any  further  answer. 
Therefore  they  gave  judgment  for  the  plaintili". 

[1270]    TiNDALE  vers.  Gwynne. 

Venue  changed  from  London  to  Carmarthen. 

Notwithstanding  the  case  of  Moore  v.  Fernyhouth,  (ante,  1258),  I  prevailed  to 
have  a  rule  to  shew  cause,  why  the  venue  should  not  be  changed  from  London  to 
Carmarthen  ;  and  it  was  made  absolute  on  an  affidavit  of  service  (1). 

(1)  IFhadington  v.  Thelwell,  4  Burr.  2450,  S.  P.  in  B.  R.  and  see  the  cases  there 
cited.  Price  v.  Gwynn,  B.  R.  1  Wils.  221,  but  no  decision.  Freeman  v.  Gwynn,  S.  P. 
in  C.  B.  2  Black.  962.  But  see  also  Pritchard  v.  Pugh,  Doug.  262,  and  the  cases  cited 
ib.  n.  [t  73].     But  Waikyns  v.  Hyhert,  Say.  48,  is  contra. 

Richardson  vers.  Jelly. 

Practice. 

Per  Curiam,  where  the  bail  do  not  apply  to  stay  the  proceedings  pending  error, 
till  their  time  to  surrender  is  out ;  we  will  not  give  them  any  time  for  that  purpose, 
but  only  four  days  to  pay  the  money  in,  after  the  judgment  is  affirmed  (1). 

(1)  Vide  the  cases  cited  Myer  v.  Arthur,  ante,  419. 

Collier  vers.  Hague. 

Practice. 

The  plaintiff  on  going  beyond  sea  made  an  affidavit  4  July  1744,  that  the  defen- 
dant was  indebted  to  him  in  2771.  16s.  6d.  for  goods  sold  and  delivered.  On  this 
affidavit  process  was  taken  out  9  May  1747,  and  marked  for  bail.  But  the  Court 
ordered  the  defendant  to  be  discharged  on  common  bail ;  for  though  he  owed  so  much 
in  1744,  he  might  not  owe  it  in  1747.  And  the  Act  requires  an  oath  of  a  subsisting 
debt  at  the  time  of  suing  out  the  process. 

Allam  vers.  Heber. 

What  is  assets  by  descent.     1  Black.  Rep.  22,  S.  C. 

On  riens  per  descent  pleaded,  it  appeared  that  the  ancestor  devised  the  lands  to 
the  heir  for  payment  of  debts.  And  the  Court  held,  that  notwithstanding  they  were 
a  charge  on  the  land,  yet  the  heir  was  in  by  descent;  for  the  tenure  is  not  altered. 
Cases  cited  were  Salk.  242.  Hob.  30.  Dy.  124.  Sti.  148.  3  Lev.  127.  Mo.  644. 
Cro.  Eliz.  833,  919.  1  Roll.  Ab.  626  J.  Lutw.  797.  Cro.  Car.  161.  2  Mod.  286. 
Ld.  Raym.  728.     And  the  Statute  of  King  William  only  charges  other  devisees  (1). 

(1)  Vide  ante,  490.  Smith  v.  Triggs,  note  (2)  and  Martin  v.  Strachan,  ante,  1179. 
Vide  Freemoult  v.  Dedire,  1  P.  Wms.  430.  Phmkett  v.  Penson,  2  Atk.  290,  where  lands 
thus  devised  seem  to  have  been  considered  as  legal  assets  so  as  to  give  a  preference  in 
payment  to  specialty  creditors.  But  in  Margrave  v.  Tindal,  1  Bro.  Chanc.  Rep.  136, 
note,  Lord  Hardwicke  held,  that  though  lands  so  devised  descended  to  the  heir,  yet 
that  they  were  equitable  assets  so  as  to  entitle  simple  contract  creditors  to  a  distribu- 
tion pari  passu.  See  also  the  opinion  of  Lord  Thuilow  in  Batumi  v.  Lindcgreen,  2  Bro. 
Chanc.  Rep.  94. 
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[1271]    Guy  et  Ux'  vers.  Kitchiner  et  Al'. 

Practice  at  Nisi  Prius. 

In  assault  and  battery,  the  memorandum  was  generally  of  Michaelmas  term,  and 
the  fact  on  son  assault  proved,  was  on  a  day  within  the  term,  viz.  27th  of  October  (1). 
And  a  case  being  made  of  this,  it  was  held  well  enough ;  for  the  plaintiff  needed  have 
given  no  evidence  on  this  plea,  unless  to  aggravate  damages;  and  the  Court  will  not 
nonsuit  him,  because  it  is  amendable  by  a  new  bill. 

(1)  This  terra  was  further  abridged  by  24  Geo.  2,  c.  48,  to  commence  3d  November. 

HOOKIN    vers.    QUILTER. 

Executor  cannot  add  a  count  in  his  own  right.     1  Wils.  171,  S.  C.  more  at  large. 

There  were  three  counts  in  the  declaration  as  executrix,  and  the  fourth  was  for 
the  use  and  occupation  of  the  plaintiff's  house.  Judgment  by  default  in  G.  B.  and 
reversed  on  error.  For  per  Curiam,  there  being  no  verdict,  we  can  presume  nothing, 
but  that  the  fourth  count  is,  as  it  appears,  in  her  own  right,  which  cannot  be  joined 
with  the  others  ;  and  the  damages  are  intire(l). 

(1)  Vide  Jones  v.  Wilson,  11  Mod.  256.  Petrie  v.  Hannay,  3  Term  Rep.  659,  and 
that  this  would  have  been  helped  by  verdict.  Bull.  L.  N.  P.  138.  Lee  C.J.  contra. 
Denison  J.  pro.  1  Wils.  172. 

Martin  vers.  Chauntry. 

What  not  a  note  within  the  statute.     Ante,  629. 

The  Court  held  on  error  from  C.  B.  that  a  note  to  deliver  up  horses  and  a  wharf, 
and  pay  money  at  a  particular  day,  could  not  be  counted  on  as  a  note  within  the 
statute;  and  therefore  reversed  the  judgment (1). 

(1)  Bull.  L.  N.  P.  272. 

Remington  vers.  Stevens. 

Statute  of  Limitations  replied  to  a  set-off. 

It  was  held,  that  the  Statute  of  Limitations  may  be  replied  to  a  plea  of  a  set-off  (1). 

(1)  Bull.  L.  N.  P.  180,  S.  P.  and  that  if  it  be  given  in  evidence  under  a  notice  of 
set-off,  it  may  be  objected  to.     lb. 

Tarlton  vers.  Wragg. 

Practice. 

The  Court  gave  leave  to  withdraw  the  general  issue,  in  order  to  bring  money  into 
Court,  and  replead  it;  within  the  reason  of  Blackbourn  v.  Matthias  (ante,  1267),  not 
delaying  the  plaintiff  (1). 

(1)  Money  may  be  paid  into  Court  after  plea  pleaded  by  obtaining  a  Judge's 
order  for  that  purpose.     Per  Buller  J.  in  Griffiths  v.  Williams,  1  Term  Rep.  711. 

[1272]     Howel  qui  tam  vers.  James. 

Act  of  Grace. 

An  information  was  filed  in  the  Crown-Office  on  8  Geo.  1,  c.  19,  which  in  cases  of 
the  game  gives  the  penalty  between  the  informer  and  the  poor.  And  the  Court  held, 
that  the  Crown  having  no  interest,  the  defendant  could  not  have  the  benefit  of  the 
Act  of  Grace,  so  as  to  stay  proceedings  on  payment  of  costs. 
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Harrison  vers.  Bearcliffe  et  Ux'. 

Baron  and  feme. 

Both  were  arrested  for  her  debt  dum  sola :  and  the  Court  discharged  her,  and  said 
the  husband  must  lie  till  he  puts  in  bail  for  both.  1  Lev.  51,  216,  and  1  Vent.  49, 
denied  to  be  law  (1). 

(1)  Roberts  v.  Andrews  et  Ux.,  2  Black.  720,  S.  P.  Et  vide  the  cases  cited  in  Pitts  v. 
Miller,  ante,  1167. 

Gates  vers.  Shepherd. 

Amendment. 

The  term  in  ejectment  being  near  expiring,  it  was  amended,  without  any  consent, 
from  five  years  to  ten  years  (1). 

(1)  Vide  Doe  v.  Pilkington,  4  Burr.  2447,  where  the  demise  being  laid  prior  to  the 
entry  by  plaintiff  to  avoid  a  fine,  it  was  altered  to  a  time  subsequent.  But  there  the 
Statute  of  Limitations  vpould  otherwise  have  barred  him  in  a  new  ejectment.  See 
also  Hoe  v.  Ellis,  2  Black.  994.  Vicars  v.  Eaydon,  Cowp.  841.  Where  B.  E.  amended 
the  declaration  by  enlarging  the  term  after  judgment  in  Ireland  had  been  affirmed 
here,  and  the  record  transmitted  thither.  But  in  the  more  ancient  cases  the  Court 
refused  to  enlarge  the  demise  even  where  the  plaintiff  was  delayed  in  his  judgment 
until  its  expiration,  either  by  an  injunction  out  of  Chancery  at  the  defendant's  prayer, 
or  through  the  time  taken  by  the  Court  in  determining  upon  the  difficulties  of  his 
case.  Anon.  Salk.  257.  Scrape  v.  Rhodes,  Barnes  8.  Driver  v.  Scratlon,  Barnes  17. 
Roe  v.  Doe,  ex  dem.  Stephenson,  ib.  186.  Ke.nvorth  v.  Thomas,  Andr.  208.  Thrustout  v. 
Gray,  Cas.  temp.  Hardw.  165.  See  also  several  other  cases  to  the  same  purport  cited 
in  Doe  v.  Pilkington,  4  Burr.  2447. 

GiMBART  vers.  Pelah.     In  Middlesex. 

Impounding  in  another  county  does  not  make  a  trespasser.     G-ilb.  Law  of  Distress, 

4  ed.  76. 

The  defendant  justified  impounding  cattle  damage  feasant.  And  on  evidence  it 
appeared  he  put  them  into  the  next  pound,  though  it  happened  to  be  in  another 
county.  And  on  3  Lev.  48,  the  Chief  Justice  held,  it  did  not  make  him  a  trespasser, 
though  it  subjected  him  to  the  penalty  in  the  statute  1  &  2  Philip  &  Mary,  c.  12. 
Verdict  pro  def. 
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